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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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P O L I T I C A L B R E A K FA S T
W I T H D E N I S O’H AY E R

Political Breakfast with Denis O’Hayer
Marking its second anniversary in January, Political Breakfast is a podcast hosted by veteran
political commentator Denis O’Hayer and featuring Democratic strategist Tharon Johnson and
Republican strategist Brian Robinson. The program serves up “intelligent conversation about
the stories of the moment,” says O’Hayer. The trio have brought their lively discussions to many
live audiences in Georgia and the podcast is a regular feature on WABE’s Morning Edition. “Our
political divides might be louder than ever but that doesn’t mean that our conversations about
politics have to be,” says O’Hayer.
Moderator Denis O’Hayer retired from WABE in June 2018 after holding numerous assignments
with Atlanta’s public radio station. He hosted Morning Edition and co-hosted Closer Look with
Rose Scott. Prior to joining WABE, O’Hayer covered local affairs, politics and government for 11
years as a political reporter and public affairs program host for WXIA/11Alive. In 2015, he was
named to the Atlanta Press Club Hall of Fame and the Georgia Association of Broadcasters
selected him as its Broadcaster of the Year in 2014. O’Hayer graduated from Middlebury
College in Vermont.
Tharon Johnson is a Democratic strategist, public affairs and government consultant, and
founder and CEO of Paramount Consulting Group. He is the former national southern regional
director of the Obama 2012 campaign, and a veteran adviser to numerous political figures,
including John Lewis, Kasim Reed, John Barrow and Michael Thurmond. He is a graduate of
Clark Atlanta University.
Brian Robinson is a Republican strategist, communications consultant, and president of
Robinson Republic. He’s a former deputy chief of staff for Governor Nathan Deal and has
advised Republican campaigns, including both of former Gov. Deal’s successful campaigns for
governor. Prior to joining Team Deal, Robinson served as an aide to former Georgia U.S. Rep.
Lynn Westmoreland. He is a graduate of the Grady College of Journalism and Mass
Communication at the University of Georgia.
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COUNCILMEMBERS ANDRE DICKENS, JOYCE M. SHEPERD, MARCI COLLIER
OVERSTREET, DUSTIN HILLIS, MICHAEL JULIAN BOND, AMIR R. FAROHKI,
IVORY LEE YOUNG, JR., CLETA WINSLOW, ANDREA L. BOONE, MATT
WESTMORELAND, J.P. MATZIGKEIT, JENNIFER N. IDE, HOWARD SHOOK,
CARLA SMITH AND NATALYN ARCHIBONG
AS SUBSTITUTED BY THE FINANCE AND EXECUTIVE COMMITTEE
AN ORDINANCE TO AMEND THE ATLANTA CITY CODE OF
ORDINANCES, PART II (ORDINANCES) TO CREATE A NEW
CHAPTER 3 - TRANSPARENCY; AND FOR OTHER PURPOSES.

WHEREAS, the City of Atlanta (the "City"), a municipal corporation within the State of Georgia,
is subject to the requirements of the Georgia Open Records Act (O.C.G.A. §50-18-70, et seq.) (the
"Georgia Open Records Act"); and
WHEREAS, the City's full compliance with the requirements of the Georgia Open Records Act
is a vital and essential component of creating and maintaining public trust and enhancing the
City's effectiveness; and
WHEREAS, the City intends to implement a comprehensive plan for best in class policies,
procedures, and protocols for transparency and compliance with the Georgia Open Records Act;
and
WHEREAS, the Georgia Ethics in Government Act (O.C.G.A. § 21-5-1 et seq.) regulates the
activities of persons engaged in lobbying before certain public officials, including every elected
City official; and
WHEREAS, the City desires to ensure that every elected City official and certain other City
officers and employees receive annual training regarding lobbying and the Georgia Ethics in
Government Act.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
ATLANTA, as follows:
SECTION 1: That the Atlanta City Code of Ordinances, shall be amended to create a new Chapter
3 which shall read:
Chapter 3 - TRANSPARENCY
Article 1. - IN GENERAL
Sec. 3-1. - Purpose of chapter.
This chapter is enacted to ensure compliance with the requirements of the Georgia Open
Records Act and also compliance with the spirit and intent of that Act to provide access to public
records to “foster confidence in government and so that the public can evaluate the expenditure
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of public funds and the efficient and proper functioning of its institutions” as described in
O.C.G.A. §50-i8-70(a).
Sec. 3-2. - Compliance with chapter required.
All employees shall be subject to disciplinary action, up to and including dismissal, or
termination of a contract, in conformance with the provisions of the Code of Ordinances of the
City of Atlanta, Georgia for failure to comply with the requirements of this chapter. In addition,
if applicable, violations of the requirements of this chapter by employees, vendors, or contractors
may be referred to the appropriate authorities for criminal prosecution or civil enforcement. Any
employee or official who properly reports that she or he has been directed to disregard the
requirements of this chapter in violation of the Georgia Open Records Act shall be protected by
the Georgia Whistleblower Act (O.C.G.A. §45-1-4).
Sec. 3-3. - Designation of official records custodians; open records coordinators.
(a) Pursuant to the authority provided by O.C.G.A. §50-i8-7i(b)(i)(B)(2), the head of each
city department, office, bureau or similar entity is hereby designated as the official
custodian of that entity’s records for the purposes of compliance with the requirements of
the Georgia Open Records Act.
(b) Each official records custodian shall have the authority to designate a person or persons
within their respective department, office, bureau or similar area of pumew, as an open
records coordinator whose responsibility it shall be to receive and respond to requests for
public records with the assistance and oversight of the transparency officer.
(c) The Mayor shall have the authority to designate a person or persons as an open records
coordinator whose responsibility it shall be to receive and respond to requests for public
records within the custody of the Office of the Mayor with the assistance and oversight of
the transparency officer.
(d) The City Council shall have the authority to designate a person or persons as an open
records coordinator whose responsibility it shall be to receive and respond to requests for
public records within the custody of the Atlanta City Council with the assistance and
oversight of the transparency officer.
Sec. 3-4 - Receipt of record requests by the city.
(a) Electronic requests for records should be submitted through the portal on the city open
records website or via email to the appropriate city open records coordinator.
(b) Written requests for, records should be sent or delivered to the appropriate city open
records coordinator.
(c) It is strongly encouraged that verbal requests for records be made to the appropriate city
open records coordinator.
Secs. 3-5 " 3-15. - Reserved.

Article II. - TRANSPARENCY OFFICER
Sec. 3-16. - Authority of the transparency officer.
There shall be created a transparency officer who shall have the authority to;
(a) Oversee and assist in enforcement of citywide compliance with the requirements of the
Georgia Open Records Act.
2
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•^V (b) Hire assistant transparency officers as needed to fulfill the duties and responsibilities
authorized in this Chapter.
(c) Promulgate policies and procedures for compliance with the Georgia Open Records Act.
(1) Such policies and procedures shall be reviewed and updated as needed to ensure
M '
compliance with state law, or at minimum on an annual basis.
(2) All updates or modifications to the policies and procedures shall be communicated to
the Mayor and the Atlanta City Council within 30 days after implementation.
(d) Promulgate policies and procedures regarding the use of private email accounts, private
cellular devices, and private messaging applications by city employees and officials to
conduct official business, including policies and procedures governing the retrieval and
retention of such public records.
(e) Investigate allegations of non-compliance with the Georgia Open Records Act in
consultation with the city attorney when necessary in accordance with Section 2-398 of
the Atlanta Code of Ordinances.
(f) Alert the appropriate appointing authority, department head, or other similar individual
to any potential failure to comply with the policies and procedures established pursuant
to this chapter or any violation of the Georgia Open Records Act, including any
interference with the response to any records request.
(g) Evaluate the city’s compliance with the Georgia Open Records Act and report the results
of such evaluation to the mayor and council on a quarterly basis.
(h) Establish and implement a mandatory training program regarding Georgia Open Records
Act compliance for all employees, elected officials, and council staff.
(1) Mandatory training for current employees, elected officials, and council staff shall
occur annually.
(2) Mandatory training for new employees and council staff shall occur within the first 30
days of employment.
(3) A record shall be kept of the name of each individual attending training and the date
on which the training occurred.
(i) Establish and implement a mandatory training program regarding the Georgia Ethics in
Government Act for all elected City officials and employees currently required to file
disclosures of income and financial interests in accordance with Section 2-814 of the
Atlanta City Code of Ordinances.
Sec. 3-17.
Transparency officer’s power of appointment and removal of personnel;
accountability; term; removal.
(a) The transparency officer shall have the power of appointing and removing all or any of the
assistant transparency officers.
(b) The transparency officer shall be appointed by the mayor and confirmed by council. It is
the expectation that the transparency officer shall serve for period of at least two-three
(23) years.
fb}(cl
Removal of the transparency officer shall only be for cause bv either (i) written
recommendation of the Mayor and a majority vote of the members of the city council or
(ii) a vote of two-thirds (2/'^) of the members of city council. The reasons for a “for cause”
removal shall be pro\1ded in writing to the transparency officer upon termination.!
however the transparency officer may be-fefflt^)ved for cause by the Mayor; Such removal
for cause shall become effeetive upon ratification by a majority vote ef the members of the
eitv council.
Sec. 3-18 - Qualifications,

3
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An individual under consideration for the position of transparency officer must meet at least
one of the following criteria:
(a) A Juris Doctor degree, at least three (3) years of legal experience, and demonstrated
knowledge of the Georgia Open Records Act; or
(b) At least five (5) years of experience managing public records law compliance for a
government agency.
Secs. 3-19 - 3-30. - Reserved

Article III. - TRANSPARENCY WEBSITE
Sec. 3-31. - City of Atlanta open records website
The city shall create and maintain a website dedicated to open records compliance, which shall
include, but not be limited to:
(a) The name and contact information for the transparency officer and any assistant
transparency officers;
(b) A list of all designated city records custodians and city records coordinators;
(c) Contact information, both telephone number and email, for all designated city records
custodians and city records coordinators;
(d) An online form or portal for submitting a request for open records;
(e) A link to the most current open records policies and procedures as promulgated by the
transparency officer;
(f) A copy of the city’s internal Georgia Open Records Act compliance training materials;
(g) A link to the city hotline email and telephone number for reporting alleged violations of
the Georgia Open Records Act;
(h) A link to the city’s records retention schedule;
(i) A link to the website of the Georgia Attorney General’s Office.
(j) Frequently asked questions related to requesting and receiving open records; and
(k) Copies of any reports, assessments, or evaluations generated by the transparency officer.
Sec. 3-32. - Posting of responsive records on the City of Atlanta open records website.
(a) A description of all requests for records received by the City of Atlanta, the date that each
request was received, a link to the city’s response to each requester, a description of any
charges assessed for the fulfillment of each request, and all responsive records provided
in response to each request shall be available on the City of Atlanta open records website.
(b) The items described in paragraph (a) above shall be available on the City of Atlanta open
records website within thirty (30) days of the fulfillment of each request. The uploading
of information to the City of Atlanta open records website shall not interfere with the
timely fulfillment of a Georgia Open Records Act request.
(c) The information described in paragraph (a) above related to all requests received in any
manner other that electronically, included but not limited to, verbally, via hand delivery,
via facsimile, or via US Mail, shall be added to the City of Atlanta open records website by
the city open records coordinator who received the request.
Secs. 3-33 - 3-50. - Reserved.

4
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SECTION 2; That the Atlanta Code of Ordinances, Chapter 114 (Personnel), Article VI (Labor),
Division 3 (Discipline), Sec. 114-528 (Cause for Action) be amended to include a new
,subparagraph (b)(22) which shall read as follows:
(b)(22) Failure to comply with the requirements of chapter 3 (transparency) in this Code.

SECTION
That the Atlanta Code of Ordinances, Chapter 2 (Administration), Article III
(Mayor), Division 1 (Generally), Sec. 2-183 which currently reads as follows:
Sec. 2-183. “ Department heads under supervision and direction of mayor;
exception; responsibilities.
(a) The department heads of each of the departments, with the exception of the heads of the
departments of finance and law, shall be under the direction and supervision of the mayor.
The departments of finance and law shall be responsible jointly to the mayor and council.
Each department head shall be responsible for the detailed administration and direction
of the affairs and operation of the department and the bureaus and offices under his or her
supervision, shall exercise both detailed and general management and control thereof, and
shall direct and supervise the detailed operations of the respective bureau and office
directors under their jurisdiction.
(b) (1) Notwithstanding the provisions contained in subsection (a) above, any department,
bureau, division, office, individual or other unit of city government shall, within two
business days of the receipt of any request made pursuant to the Georgia Open
Records Act, forward such request to the municipal clerk by hand-delivery to the office of
the municipal clerk or via e-mail to municipalclerk@atlantaga.gov. The municipal clerk,
upon receipt of any such open records request, shall so notify the president and members
of council.
(2) Each department, bureau, division, office, individual or other unit of city government,
in receipt of any such open records request, shall forward a copy of the open
records response cover letter and a detailed list of the documents made available to the
requestor, to the municipal clerk by hand-delivery to the office of the municipal clerk or
via e-mail to municipalclerk@atlantaga.gov within two business days of response to such
request. The municipal clerk, upon receipt of any such open records request response,
shall so notify the president and members of council.
(3) The municipal clerk shall provide a copy of any open records request and response
thereto, upon the request of the president or any councilmember.
(c) Notwithstanding the requirements of this section, within two (2) business days of receipt
by the city of a report or correspondence from a regulatory agency relating to audit,
performance or investigation, the mayor, department heads and agency heads shall
immediately send an electronic or written notice to the President and all members of
Council indicating that such report or correspondence has been received by the city.
As used in this section, the term "city" shall include the mayor and members of the mayor's
staff or any department, bureau, office, individual or other unit of city government.
Shall be amended to remove subparagraphs (b) and (c) in their entirety such that the new Atlanta
Code of Ordinances, Chapter 2 (Administration), Article III (Mayor), Division 1 (Generally), Sec.
2-183 shall read as follows:
Sec. 2-183. - Department heads under supervision and direction of mayor;
exception; responsibilities.

5
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/ departments of finance and law, shall be under the direction and supervision of the mayor.
The departments of finance and law shall be responsible jointly to the mayor and council.
4%^ fi
Each department head shall be responsible for the detailed administration and direction
of the affairs and operation of the department and the bureaus and offices under his or her
supervision, shall exercise both detailed and general management and control thereof, and
shall direct and supervise the detailed operations of the respective bureau and office
directors under their jurisdiction.
: ■¥

SECTION a: That a telephone number and email address dedicated to receiving requests for
records shall be created for each official records custodian.

SECTION -t;; That a hotline telephone number and email address shall be created for employees
and citizens to report alleged non-compliance with the Georgia Open Records Act.

SECTION 6; That all ordinances or Code sections, or parts thereof, in conflict with the provisions
of this ordinance are hereby waived only to the extent of the conflict.

SECTION 7: This ordinance shall become effective immediately upon its adoption by the Atlanta
City Council and its approval by the Mayor.

ADOPTED by the Atlanta City Council
APPROVED by Mayor Keisha Lance Bottoms

2018-41(18-0-1266)
PAGE 6 OF 6

6

SEP 17, 2018
SEP 25, 2018

(

AFC
AtUinla. N«rws.

Frontpage

News

Politics

County by County

Things To Do

Life

Sports

|

ePaper

Q

CONTINUING COVERAGE: Atlanta Mayor
Bottoms to appoint city’s first transparency
officer
Local
Dec 21, 2018
By
•

J. Scott Trubey, The Atlanta Journal-Constitution

New post has power to investigate anyone, including mayor.
Atlanta Mayor Keisha Lance Bottoms early next year will appoint a transparency officer to
ensure City Hall eomplies with Georgia’s sunshine laws, a cabinet-level post ereated as part of a
state-mediated settlement with The Atlanta Journal-Constitution and Channel 2 Aetion News
over the city’s repeated open reeords abuses under former Mayor Kasim Reed.
Bottoms said in a meeting Wednesday with AJC reporters and editors that she has seleeted
Kristen Denius, one of the city’s top lawyers who specializes in state reeords law. Denius will be
appointed during the first quarter of next year.
Denius, a city lawyer sinee 2001, helped draft the new transparency ordinance. She also was a
lead city lawyer in mediation with the AJC and Channel 2 that was overseen by Georgia
Attorney General Chris Carr’s offiee.
City Council unanimously approved the transparency officer post in September to help eliminate
politieal interferenee with the produetion of publie documents, a chronic problem exposed in
reports this year by the AJC and Channel 2.
The framework for the officer and its responsibilities are groundbreaking for loeal government in
Georgia and a rarity for municipalities across the eountry, open government experts said.

The post has the potential to open the inner-workings of eity government like never before, but
transpareney advoeates said it will take a sustained eommitment by the Bottoms administration
to ensure the offieer maintains independence.
Four open government experts who reviewed the code for the AJC gave it high marks, and
applauded the city’s commitment to put routine records online for public review. But two experts
said language governing the officer’s enforcement power was ambiguous, and one said the post
lacks defined powers to resolve disputes between records requesters and the city.
In April, the AJC and Channel 2 filed a complaint with Carr’s office alleging a “culture of
political interference” in the production of public records, outlining 10 examples of alleged
violations of state law by Reed’s administration. The transparency officer, which the media
organizations had some input in creating, was part of a settlement formalized in October.
Mayor: broad powers to investigate
The ordinance codifies that city employees are subject to disciplinary action, up to and including
termination, for failure to comply with state records law, and that violations “may be referred to
appropriate authorities for criminal prosecution or civil enforcement.”
Denius will have the power to investigate the actions of anyone in city government including the
mayor. Bottoms said.
“What I’ve said to our cabinet is, ‘Don’t lead me off a cliff and don’t let me lead you off of
a cliff,’” Bottoms said. “If it’s me, ideally, I want her to stop me before I fall off the cliff.”
The transparency officer and staff will have the authority, in consultation with the city attorney,
to investigate cases of abuse. The officer also is charged with implementing mandatory annual
training on Georgia Open Records Act compliance for all city employees and elected officials.
Each city department will have a designated records custodian charged with fulfilling requests,
and those custodians’ contact information will be posted on a new web portal.
Documents produced as a result of all open records requests to the city eventually will be posted
online, creating a repository for government records accessible to the public for free.
Dan Bevarly, executive director of the National Freedom of Information Coalition at the
University of Florida, said “there’s a lot of stuff here that we’d applaud in how it is structured.
The commitment to annual open records training and publishing records online in searchable
forms can save government time and money.
“The challenge here is, how is going to be executed? Bevarly said. “It has investigative
powers, but it also says, ‘when necessary.’ Who gets to say when it’s necessary?”

Bottoms said Denius will be empowered to investigate, along with the city attorney, and deliver
findings to the department head of individuals under investigation. Department heads retain the
power to deliver disciplinary action.
The city attorney also can refer matters to the state for prosecution. Bottoms said.
City Council President Felicia Moore said the measure doesn’t go far enough to ensure
accountability.
Moore said she plans to introduce legislation that will create an independent compliance office
combining the transparency officer with the city’s auditor and ethics department.
We don’t have an independent leg to that stool who holds people accountable and responsible
for following the law,” she said.
Bottoms said she didn’t know what Moore’s plan would accomplish and said the city’s auditing
function is often too slow to take “real time” action needed in an conflict over open government.
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Photo: The Atlanta Journal-Constitution
Reporting spurred state probe
Georgia law requires public agencies to respond to records requests within three days and
provide records as soon as they are available. Frustrating requests is a misdemeanor and
punishable by up to a year in jail.
The AJC and Channel 2 revealed a pattern of open records abuses under the administration of
former Mayor Reed, including efforts by the city’s communications and law departments to
hinder production of public documents.
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In March, the media outlets uncovered efforts by Jenna Garland, a press secretary for Reed, to
delay production of water billing records for city elected officials requested by Channel 2.
Garland instructed a water department spokeswoman to “drag this out,” “be as unhelpful as
possible” and “provide the information in the most confusing format available.
99

In response, Carr ordered the state’s first-ever criminal investigation of open records abuses.
Subsequent reporting found the law department provided legal invoices to the AJC last year that
weren’t genuine records.
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In April, the media outlets uncovered text messages from last year by Reed’s former top
spokeswoman, Anne Torres, that showed she pressured the Atlanta Beltline’s then-CEO to
ignore the advice of the agency’s attorney and delay the release of the CEO’s employment
contract.
(4

We can hold whatever we want for as long as we want,” Torres wrote.

Torres also issued a veiled threat against the job of then-Beltline attorney Nina Hickson, who
advised correctly that the contract had to be released within three days. The Beltline ultimately
followed the law.

Action on the GBFs investigation is pending with the Attorney General’s office, which declined
to comment.
Bottoms sets a new tone
Greg Lisby, a Georgia State University communication professor, said Bottoms has set a better
tone in her first year in office.
“It’s my impression that she is responding as a good, solid mayor and a woman of integrity,
Lisby said.
Bottoms launched Atlanta’s Open Checkbook, an online portal to view city expenditures. It was
an initiative rejected by Reed that had been championed by open government activists and
Moore, the council president, when she was a district council member.
Bottoms also appointed Hickson, the former Beltline attorney who pushed back against the Reed
administration, as city attorney. The U.S. Attorney’s Office has since credited the city with being
more responsive to the federal investigation.
But there have been stumbles.
The Bottoms administration provides records faster than its predecessor, but reporters often
encounter waits of weeks or sometimes months for routine records.
The city of Sandy Springs recently sued Atlanta alleging City Hall has ignored its open records
requests in a long-running dispute over water bills.
Denius, who was not available for an interview, has a reputation as the public’s best advocate
inside city government. City Hall insiders say.
But she was the messenger in a controversial decision by the Reed administration last year
that stonewalled the public’s access to records related to the federal corruption investigation.
Open government experts said the city’s stance violated state law. After intense media pressure,
the Reed administration relented.
Bottoms said she couldn’t speak to actions of the past administration, but she said Denius has
won praise for her work on behalf of open government through mediation with the Attorney
General’s office.
I suspect that you have not had a response from her like that this year,” Bottoms said.

Our reporting

Reports by the AJC and Channel 2 Aetion News in Mareh showed the city of Atlanta’s
communications and law departments attempted to hinder production of public records. That
month, Georgia Attorney General Chris Carr opened a criminal investigation of open records
abuses, the first under state sunshine laws. In April, the AJC and Channel 2 filed a complaint
with Carr’s office alleging “a culture of political interference” with open records requests. As a
result of mediation, the city agreed to create a comprehensive policy to govern open records
requests and hire a transparency officer to oversee production of records, annual records training
of city employees and creation of a public website to track records requests.

Open records investigation timeline
•

•

•

•

•

•

•

March 2018: The AJC and Channel 2 report on efforts by Jenna Garland, former press
secretary to Atlanta Mayor Kasim Reed, to delay production of water billing records to
Channel 2. The media outlets also uncovered that the city’s law department provided
legal invoices to the AJC last year that weren’t genuine records. That month, Georgia
Attorney General Chris Carr asks the GBI to open the state’s first-ever criminal
investigation of open records abuses. The investigation is pending.
April 11: The AJC and Channel 2 file a complaint with the Attorney General’s office
alleging”a culture of political interference” with open records requests at City Hall and
demanding mediation.
April 26: An AJC/Channel 2 investigation showed Garland’s supervisor, Anne Torres, in
2017 tried to compel the Atlanta Beltline’s CEO to delay production of public records
and instructed him to thwart a city lawyer’s advice to follow state records law. Torres
also issued a veiled threat to that lawyer’s job. The Beltline ultimately complied with the
law.
May 7: An AJC/Channel 2 investigation revealed texts that suggested Reed was shown
an open records request for travel records of a cabinet member and that Garland told a
water department official in a text “no action needed at this time” on the request, which
was not filled for 13 months. The manager told the AJC she took the message as an
instruction not to fulfill the request.
May 14: The AJC and Channel 2 obtained a 2016 federal subpoena kept secret from the
public and not disclosed in response to open records requests that revealed a much
broader scope to the federal corruption investigation at City Hall than previously known.
The subpoena demanded records about lucrative construction and concessions contracts
at Hartsfield-Jackson International Airport, records about vendors with close ties to Reed
and financial records for members of Reed’s cabinet. Open government experts said the
failure to disclose the document violated state law.
June 4: The AJC reports on a May 4 letter that states Carr’s office does not intend to
bring criminal charges against the city of Atlanta, but that individuals could be
prosecuted if evidence warrants it.
Sept. 17: Atlanta City Council approves legislation supported by Mayor Keisha Lance
Bottoms creating a transparency officer to enforce state open records law and the creation
of a web portal for open records.

•

Oct. 1: Council approves a settlement with the AJC and Channel 2. The settlement paid
Cox Media Group, media organizations’ parent company, $80,000 to cover a portion of
legal fees. The city agreed to craft a comprehensive open records policy, that included the
transparency office. Later that month, Cox Media Group donated the $80,000 to the
Georgia First Amendment Foundation to promote open government training to public
officials statewide.

Transparency officer highlights
Responsible for oversight of city compliance with open records law; can investigate
abuses in eonjunction with the city attorney; ean hire assistant offleers “as needed” to
fulfill the open government responsibilities.
Appointed by the mayor and approved by council to a three-year term. Removal can only
be for cause and a majority vote of council or a super-majority, or 10-member vote, of
council.
Officer to ereate a web portal for the publie to submit requests. The officer will post
publie doeuments responsive to those requests.
Offieer will report on the city’s compliance to City Council and the mayor each quarter.
Officer will set policy regarding city officials’ use of private communieations devices,
messaging apps and email accounts for official business, including procedures regarding
the retrieval of those records

© 2019 Cox Media Group. All Rights Reserved. By using this website, you accept the terms of our Visitor Agreement and Privacy Policy,
and understand your options regarding Ad Choices . Learn about careers at Cox Media Group.
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Metro Atlanta agencies were faster providing records in a test of compliance with Georgia’s open records law than they were two years ago,
a student-led investigation found. (HENRY TAYLOR / HENRY.TAYLOR@AJC.COM)

Dec 13,2018
By Sabrina Kerns, Anila Yoganathan and Georgia News Lab

Most read

•••
Two years ago, student journalists with the Georgia News Lab asked the
Cobb County Sheriff’s Office for the agency’s use of force policy, a
public record readily available in every law enforcement agency’s
operations manual. Cobb fulfilled the request — 54 days later.
This year, News Lab repeated the exercise. Same request. Same policy.
But Cobb sent the document the same day it received the request.
The office took deliberate steps to improve following the poor
https://www.ajc.eom/news/local-govt--politics/public-access-records-still-challenge-for-metro-atlanta-agencies/mpRTLKtCt8CQzc3bjPQtJN/
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performance cited in the News Lab story from 2016, according to
Cmdr. Robert Quigley.
“The sheriff made it very clear to the staff that we were going to do
everything we could to meet the terms of open records (laws),” Quigley
said.

Cobb County Sheriff’s spokesman Robert Quigley said the department took immediate steps to improve open records
compliance following a poor report in 2016.

The public depends on the state’s sunshine laws to obtain information
about the functioning of government and the performance of public
officials. To test compliance with the law, in 2016 and again this year,
the News Lab sent requests for routine public records to more than 140
local agencies and law enforcement offices in 13 metro counties. Law
https://www.ajc.eom/news/local-govt--politics/public-access-records-still-challenge-for-metro-atlanta-agencies/mpRTLKtCt8CQzc3bjPQtJN/
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enforcement received a request for use of force policies, while
governments received one for payroll records.
The investigations found that nearly half of the agencies tested
provided records faster than in 2016 — in some cases by weeks. But
nearly a third of the agencies failed to meet the law’s requirement that
they acknowledge a request within three business days and provide the
records, or tell the requester when they will be available. The law
requires agencies to promptly provide records that are readily available.
News Lab journalists also encountered problems with how agencies
responded to requests, from inappropriate demands for fees to staff
who were unfamiliar with what the law requires.
“This is definitely an indication about how much work there is to do,’
said Georgia First Amendment Foundation President Richard T.
Griffiths. “Cities and counties in Georgia have to do more about
responding to requests from the public.”
Atlanta adopts new procedures
Georgia’s sunshine laws made news this year after the AJC and
Channel 2 Action News reported that senior officials in the
administration of former Atlanta Mayor Kasim Reed frustrated requests
for public records, prompting the Georgia Cffice of Attorney General to
open the first-ever criminal investigation into violations of the open
records act.
The administration of Mayor Keisha Lance Bottoms enacted new
compliance measures in response to a separate civil compliant the
news organizations filed with the attorney general, which accused the
city of systematic violations of open records law.
Atlanta’s response times improved dramatically in 2018 under the new
Bottoms administration.
In 2016, the Atlanta Police Department’s open records division took 50
business days to provide its use of force policy.
This year, the department provided the document in six days — but not
without difficulty. It first sent a link to a website where all the
https://www.ajc.eom/news/local-govt--politics/public-access-records-still-challenge-for-metro-atlanta-agencies/mpRTLKtCt8CQzc3bjPQtJN/
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department’s policies are posted. Alter a reporter sought claritication,
the department sent the document along with details of where it was
on the website.
The city’s response to a request for payroll records also improved. In
2016, the city took 54 days to provide the records. This year, the city
provided the record in four days — but with one hiccup. Three business
days after submitting the request, a reporter received a call from press
secretary Michael Smith asking what the information would be used
for.
Carolyn Carlson, a retired communications professor from Kennesaw
State University who trained public officials on complying with the
state’s sunshine laws, said it is not appropriate for agencies to ask why
requesters want records.
It is none of their business,” Carlson said. “If it is a public record, you
have a right to it no matter why you want it.”
Atlanta’s proposed procedure for handling records requests from the
media and the public will remove the mayor’s press office from the
process and place it under an independent transparency officer.

Metro agencies provide records faster
In 2016 and again this year, the Georgia News Lab submitted records requests to more
than 140 city and county agencies in metro Atlanta to test their compliance with state
Open Records Act requirements that they provide records within three business days, or
tell the requester when they will be available. While the investigations found that nearly
a third of the agencies failed to comply with the law’s requirements, nearly half of the
agencies provided records faster this year than in 2016 — in some cases by weeks.
The table below shows the change in the number of days it took agencies to provide
records each year. A zero indicates the agency provided the records on the same day it
received the request. Some agencies that took longer than three days to provide
records still complied with the law by providing a time estimate for their delivery and, if
appropriate, a cost estimate. "N/A" indicates year-to-year comparison wasn't possible
due to special circumstances, as noted.
Search:
Agency

Change from 2016 to
2018

Days to Provide Records in 2016

Days to Provide Records in 2018

Cityof Acworth

2 days faster

3

1

Acworth Police

2 days faster

3

1

Cityof Alpharetta

4 days slower

■t

5

Alpharetta Police

6 days slower

1

7

City of Atlanta

50 days faster

54

4

Atlanta Police

44 days faster

50

6

City of Auburn

4 days faster

4

0

Auburn Police

10 days slower

2

12

Never

22

52

5

City of Austell
Austell Police
Showing 1 to 10 of 148 entries

47 days faster

Previous

r

.... ~'~
.....

3

5

15
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Created by Jacquelyn Elias

Other agencies improve
Many other agencies also provided records more quickly this year. In
2016,17 agencies took more than 20 days to provide requested
records or never produced them at all, compared to 13 agencies this
year.
The DeKalb County Sheriff’s Office sent records after three days but
sent them by postal mail rather than emailing electronic copies as
requested. In 2016, it took the office 54 days.
Stone Mountain police and the city’s government provided records
within three days that took the two agencies 46 and 19 days to provide
in 2016.
In 2016, the Henry County Police Department sent its use of force
policy in less than an hour and a half. This year, it provided the policy
just 10 minutes after the request went out — the fastest response of
either year.
“We are a ... believer in open records,” said Henry Police Capt. Joey
Smith. “It’s just a law we try to abide.”
More than a quarter of the agencies took longer to provide records this
year. More than half of the agencies provided compliant responses
both years.
Problems remain
Human error, technical failings and a poor understanding of what the
open records law requires were often at the root of an agency’s failure
to comply with the law in a timely manner.
College Park police and the city government complied with requests in
one day in 2016 but took 18 and 31 days respectively to do so this year.
Reporters learned the city clerk, who handles requests for both the city
and the police, left her position the day the requests were submitted
and the new clerk said she did not receive the requests or follow up
m«=>QcanfiQ
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Austell originally provided a cost estimate of $120 for its payroll
records, including $100 for “attorney fees.” The city clerk told a reporter
the fee covered time the city attorney spent determining if the records
could be released.
When the reporter informed the clerk that state law does not allow
such charges, the clerk replied that she was “not aware” of that
provision and lowered the fee to $20.
Carlson said that many errors in handling requests are the result of a
poor understanding of the law. “It shows a lack of training mostly, I
would say, for the people who are in charge of the records,” she said.
“They don’t understand (the law), or haven’t been trained well enough.’
Technical problems were also an issue.
Requests emailed to Fulton County and its sheriff’s office were entered
into a new online system.
When the system showed the request for payroll records was still
“processing” after nearly two weeks, a reporter emailed the designated
records officer. She received an automated reply saying the officer’s
response times would be “rather delayed” because she would be
“spreading Employee Engagement Cheer throughout Fulton County”
during Fulton County Employee Appreciation Week.
In response to a request emailed to the Fulton County Sheriff’s Office, a
reporter received a response after six business days that the requested
document was ready for downloading but she was unable to access
the online system. She only gained access three weeks later, after
calling the sheriff’s office records custodian who created an account for
her.
The East Point city clerk did not respond to records requests for more
than a week. In response to follow up messages, the clerk’s office
explained that the clerk had been on vacation and had not received the
requests.
The office sent the police department’s use of force policy a week later.

https://www.ajc.eom/news/local-govt--politics/public-access-records-still-challenge-for-metro-atlanta-agencies/mpRTLKtCt8CQ2c3bjPQtJN/
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For payroll records, the clerk’s office sought copying charges of $6.70.
They indicated they would not accept personal checks and that
prepayment was required.
A reporter reminded them that the request was for electronic records
and that the law does not require agencies to demand prepayment if
estimated fees are less than $500.
The clerk sent the records four days later without charge.
She later wrote that the city changed its policy on Nov. 1, and no longer
charges for electronic records.

CASE STUDY: CITY OF SOUTH FULTON
‘Your request has been closed’
Metro Atlanta’s newest city canceled a request — without providing
records.
In response to a request for payroll records to the city of South Fulton,
the records administrator provided a fee estimate of over $57. After a
reporter reminded the administrator that she requested the records in
electronic form, the administrator responded that the document was
ready at a cost of $28.85 for one hour’s work.
The reporter made multiple requests for clarification of the work
involved in processing the requests and whether the records would be
provided as an electronic spreadsheet, as requested.
Without clarifying, the administrator eventually sent a message stating
that the request would be “closed out” if the reporter did not sign a
statement accepting the charges.
A week later, the reporter received notification that “your request has
been closed.”
“That’s not the procedure they should be following,” said Carolyn
Carlson, a retired Kennesaw State University communications professor
and expert in government transparency. “To suddenly dismiss the
rfiniip>.c:t instpad of anaworinn vniir oiioatinnR ia not rinht ”
https://www.ajc.eom/news/local-govt--politics/public-access-records-still-challenge-for-metro-atlanta-agencies/mpRTLKtCt8CQzc3bjPQtJN/
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— Jade Abdul-Malik
How we got the story
This story was reported and written by collegiate journalists in the
Georgia News Lab, an investigative reporting collaboration among
Georgia’s leading journalism programs, The Atlanta JournalConstitution and Channel 2 Action News. In early October, News Lab
reporters emailed open records requests to 76 law enforcement
agencies and 73 city and county governments throughout metro
Atlanta. The requests asked for use of force policies from police
departments and sheriffs’ offices and payroll records from city and
county governments. Reporters followed up with agencies that did not
respond or provide records over the next two months. Agencies were
considered responsive if they provided the requested records within
three business days, or gave a written timetable for when they would be
available. Students tracked responses in spreadsheets and compared
response times to 2016, when an earlier News Lab class conducted a
similar audit. Students interviewed more than two dozen agencies
about their response times, and sought comments from experts on
Georgia’s open records law. News Lab reporters who contributed to
this story were: Jade Abdul-Malik, Georgia State University; Mauli
Desai, University of Georgia; Cierra Johnson, Clark Atlanta
University; Sabrina Kerns, Kennesaw State University; Kaley Lefevre,
UGA; Justine Lookenott, KSU; Erin Schilling, UGA; Ashley Soriano,
UGA; Bianca Theodore, GSU; Tucker Toole, Morehouse College; Erin
Valle, UGA; Anila Yoganathan, UGA.
Tips from News Lab journalists
When you make your request cite the law.

Erin Valle

Always leave a paper trail. — Jade Abdul-Malik
Ask how much it’s going to cost in advance. — Mauli Desai
Be as specific as possible in your request. — Ashley Soriano
Be aggressive in following up on your request. Don’t be afraid to be
annoying. — Justine Lookenott
https://www.ajc.eom/news/local-govt--politics/public-access-records-still-challenge-for-metro-atlanta-agencies/mpRTLKtCt8CQzc3bjPQtJN/
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Know who to talk to when you don’t get what you want. — Bianca
Theodore
Ask for an explanation when you haven’t received your records. —
Kaley Lefevre
Talk to the attorney general’s office if agencies are not being
cooperative. — Anila Yoganathan
Be nice and cooperative. That’s your best bet in getting records. — Erin
Schilling
Do your research before your request so you know what to ask for. —
Tucker Toole
People are more responsive over the phone or talking to them in
person. — Sabrina Kerns

Related Stories
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FO R T H E M E D I A

MAINTAINING TRUST IN A
POLARIZED WORLD

CURRENT CLIMATE

“… He said you know
why I do it? I do it to
discredit you all and
demean you all, so
when you write
negative stories about
me no one will believe
you.”
-- Lesley Stahl, “60 Minutes” Correspondent
Deadline Club Awards Dinner, May 2018

THE TRIAD
LEGAL
Can we do it?

STANDARDS

THE ROW

Should we do it?

How do we do it?

THE ROW
• The editorial advisory team for all of CNN worldwide.
• Charged with ensuring that our news coverage meets the highest
standards of story-telling, clarity, accuracy, fairness and balance,
while avoiding libel, defamation and use infringement issues.

WHAT DOES THAT EVEN MEAN?
• Check the facts
• Vet sources
• Examine allegations
• Be transparent
• Ensure clarity

TRUST IN THE “POST-TRUTH”* ERA
Digital Savviness

Trust in the news media

• % of US adults who are …
• Very digitally savvy 48
• Somewhat digitally savvy 34
• Not digitally savvy 17

• % of US adults who have …
• A lot of trust 21
• Some trust 49
• Not too much/none at all 29

Source: Pew Research Center, “Distinguishing Between Factual and Opinion Statements in the News,” June 2018

POST-TRUTH
ADJ.

Relating to or denoting circumstances in which objective facts
are less influential in shaping public opinion than appeals to
emotion and personal belief.
‘in this era of post-truth politics, it's easy to cherry-pick data and come to whatever
conclusion you desire’
Source: Oxford Dictionary

CHECK THE FACTS
Verify the authenticity of
the video
• Where did it originate?
• Does it line up with
reporting from the field?
• Is it being investigated
by law enforcement?

#FACTSFIRST

VET SOURCES
• Are they a qualified
source?

• Does the source have direct
knowledge?

• Can source provide
corroborating documents or
witnesses?

EXAMINE ALLEGATIONS
• Does the information fit
the facts?
• What is the motive?
• What is the risk?
• Has there been enough
time for a response?

“I learned a long, long time ago, when I was covering genocide and ethnic
cleansing in Bosnia, never to equate victim and aggressor, never to create a
false moral or factual equivalence, because then, if you do, particularly in
situations like that, you are party and accomplice to the most unspeakable
crimes and consequences, so I believe in being truthful, not neutral.

I believe in being truthful, not neutral. I believe we
must stop banalizing the truth.
-- Christiane Amanpour, CNN Chief International Anchor
2016 International Press Freedom Awards

TRANSPARENCY

SHOW YOUR WORK

REMEMBER …
• Have moral clarity.
• Make good decisions.
• Own it.

T R U S T, C I V I L I T Y
A N D F R E E S P E EC H
ON CAMPUS

The Legislative Response to a Perceived “Free
Speech Crisis” on Campus
BY FRANK D. LO MONTE

A

mid national outcry over a
perceived erosion of support
for freedom of expression
on America’s college campuses,1 state legislators are responding
with a flurry of “campus free speech”
proposals. Inspired in part by a model
proposed by the nonprofit Goldwater Foundation, ten states have enacted
statutes since 2016 that restrict colleges’
ability to curtail speech. Some of these
enactments, however, have been criticized as overreactions, “solutions in
search of a problem” capitalizing on an
overblown handful of clashes.2
This article surveys recent legislative action addressing students’ right to
speak and publish freely in the postsecondary-education setting, identifying
where the first wave of “campus free
speech” laws may be vulnerable to constitutional challenge. It concludes by
identifying unsettled areas of studentspeech law where, in the absence of
guidance from the U.S. Supreme Court,
state legislation may be needed to clarify speakers’ rights.
The Constitutional Backdrop
Constitutional rights apply only at state
colleges and universities, not private
ones, but 73 percent of all U.S. college
students attend state institutions.
Whether the First Amendment
applies with full force to college
students’ interactions with their institutions is an unsettled question. The
Supreme Court has never indicated that
the robust prohibitions against contentrelated punishment of speech diminish
when the speaker is a student and the
regulator is a college. To the contrary,
the Court has consistently protected
the right to engage in provocative and
even offensive speech on a college campus,3 which is regarded as “uniquely the
Frank D. LoMonte is a professor of
media law at the University of Florida
and director of The Brechner Center for
Freedom of Information.

marketplace for ideas.”4
Confusion arises because student
speech at K–12 institutions receives significantly less protection than speech
in the adult, off-campus world. The
Supreme Court recognized a halfway-measure level of protection in
the landmark 1969 case of Tinker v.
Des Moines Independent Community
School District,5 involving a silent antiwar protest by students in an Iowa
high school and middle school. There,
the justices struck a compromise that
enables schools to engage in otherwiseforbidden content-based regulation
of speech if it can be shown that the
speech portends “substantial disruption
of or material interference with school
activities.”6
The Supreme Court has never said
that postsecondary students are limited to the rights recognized in Tinker.
In the Court’s first college-speech case
after Tinker, Justice Lewis Powell wrote,
“the precedents of this Court leave
no room for the view that, because
of the acknowledged need for order,
First Amendment protections should
apply with less force on college campuses than in the community at large.”7
But in the absence of binding Supreme
Court precedent, lower courts have
regularly treated Tinker as the standard for content-based restrictions on
student speech everywhere, even when
the speaker and audience members are
legal adults.8
A “Crisis” Declared
College campuses have long been
places of tension over speech, minicommunities where people of diverse
backgrounds are thrown together and
expected to coexist in the confines of
shared residential and working space.
In 1992—a generation before the contemporary “crisis” declaration—a
committee of the American Association of University Professors decried
the imposition of “civility” codes that
threatened students with punishment
for speech perceived as racist, sexist, or

otherwise offensive:
[F]reedom of expression requires toleration of “ideas we hate,” as Justice
Holmes put it. The underlying principle
does not change because the demand is
to silence a hateful speaker, or because
it comes from within the academy. Free
speech is not simply an aspect of the
educational enterprise to be weighed
against other desirable ends. It is the
very precondition of the academic
enterprise itself.9
If anything is “new” about the current campus climate, it is the ability of
online news organizations and social
media (and especially ideologically
aligned media) to amplify and prolong
episodes that once were locally contained, and the heightened focus of the
national media on campus-based controversies. The appearance of white
nationalist agitator Richard Spencer
at the University of Florida in October 2017 led national newscasts, even
though Spencer ended up drawing
only about two dozen supporters to
an auditorium otherwise populated by
hecklers.10
A series of incidents in which
polarizing conservative figures were
interrupted or denied the ability to
speak on college campuses led to
national media coverage and a widespread perception that the First
Amendment is under attack.11 A proposed visit by right-wing provocateur
Milo Yiannopoulos at the University
of California–Berkeley sparked massive
protests, leading the college to cancel
and later reschedule the speech, citing safety concerns.12 Author Charles
Murray, whose writings have been criticized as stigmatizing racial minorities,
was nearly shouted from the stage while
speaking at a small liberal-arts college
in Vermont, where protesters jumped
on the car carrying him and delayed his
departure until police intervened.13
As tensions escalated into confrontation over controversial speakers, stories
were emerging at campuses across
the country in which educators faced
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discipline, and at times removal, for
speech deemed insensitive. A Northwestern University professor was the
target of formal complaints that she
created a hostile climate on campus
for women, after she wrote a magazine article suggesting that the Title
IX gender-discrimination process had
been overused.14 A faculty member who
worked as a “house parent” at Yale
University was pressured to relinquish
her position, and eventually left the university, after being mobbed by students
infuriated by her memo suggesting
that they resolve disagreements over
offensive Halloween costumes informally rather than involving disciplinary
authorities.15
The perceived upsurge in confrontations over speech deemed insensitive
to minorities was given currency by
national polls suggesting that students are prepared to sacrifice First
Amendment freedoms to make campuses more inclusive. For instance, a
Knight Foundation survey published
in April 2016 found that 69 percent of
students agreed colleges should have
the authority to penalize speakers for
“intentionally offensive” language, and
62 percent agreed colleges should be
able to ban Halloween costumes that
stereotype ethnic groups.16
The University of Chicago and its
noted First Amendment scholar Geoffrey Stone attempted to arrive at some
governing principles with a January
2015 faculty committee report reaffirming that “the University’s fundamental
commitment is to the principle that
debate or deliberation may not be suppressed because the ideas put forth
are thought by some or even by most
members of the University community
to be offensive, unwise, immoral, or
wrong-headed.”17 The Chicago Statement has since been adopted by nearly
three dozen other universities across
the country.18 In a letter to the incoming Class of 2020, Chicago’s dean of
students served notice that the highly
ranked private institution would not
use its authority to heavily regulate
offensive speech: “Our commitment
to academic freedom means that we
do not support so-called trigger warnings, we do not cancel invited speakers
because their topics might prove controversial, and we do not condone the
creation of intellectual ‘safe spaces’
where individuals can retreat from ideas

and perspectives at odds with their
own.”19 The Chicago Statement and
Dean John Ellison’s letter themselves
provoked backlash; one student wrote
to Ellison that she felt “belittled” by his
dismissal of the value of trigger warnings for works of literature depicting
rape or other traumatizing events.20
The Legislative Response: Campus FreeSpeech Statutes
States Take Diverging Approaches to
Protecting Campus Speakers
Concern for protecting free expression
on college campuses is not new, but
it gained newfound urgency with the
backlash against student disruptions
of conservative speakers. As a result,
legislators across the country began
introducing bills to assure all speakers,
including politically controversial ones,
the opportunity to use campus property
for expression. Since 2016, variations
of such laws have passed in ten states:
Arizona, Colorado, Florida, Georgia,
Kentucky, Louisiana, North Carolina,
Tennessee, Utah, and Virginia.21 Bills
have been considered but not enacted
elsewhere, including South Dakota
and Wisconsin, where the measures
have run into opposition from groups
representing students, faculty, and
civil libertarians.22 (Although the Wisconsin legislature has been unable to
agree on the terms of a campus-speech
bill, the University of Wisconsin system’s regents enacted their own policy
that adopts aspects of the Goldwater
model.23)
One of the easiest and least-divisive
of the reforms has been eliminating colleges’ practice of confining expressive
activity to “free-speech zones,” which
by implication declare the remaining campus off-limits to protests,
leafleting, and other constitutionally
protected speech. Free-speech zones
have fared poorly when challenged in
court because they often fail to provide
speakers with a reasonable opportunity to reach their intended audience,24
so outlawing them by statute probably does no more than ratify what is
already the law.
Before the most recent wave of state
legislation, Virginia and Missouri lawmakers directed colleges in their states
to do away with designated speech
zones and allow expression on any
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public area of the campus.25 Recent
statutes in Arizona, Colorado, Florida,
North Carolina, Tennessee, and Utah
expressly direct colleges to cease reliance on “free-speech zones” and declare
all public spaces to be “forums” for
expression.26 Designation as a “forum”
carries decisive constitutional significance; once government property is
categorized as a forum, content-based
regulations are presumptively unconstitutional and, if challenged, must satisfy
the strictest judicial review.27
Beyond dispensing with freespeech zones, the terms of recent
campus-speech enactments vary. The
statutes in Arizona, Florida, Georgia, and North Carolina require an
annual report to the legislature of
all instances of disruption to legally
protected expression on campus.
Tennessee’s statute explicitly protects faculty against punishment for
views expressed in class, so long as
the speech is “reasonably germane”
to the subject of the course and is
otherwise constitutionally protected.
The Kentucky and Louisiana statutes forbid colleges from withholding
official recognition from student
organizations that enforce adherence
to their political or religious beliefs
as a condition of membership—
a response to the Supreme Court’s
2010 ruling in Christian Legal Society v. Martinez,28 which held that
a public university could deny the
privileges of official recognition to a
student organization that refused to
admit members unwilling to pledge
adherence to Christian religious
precepts.
The Kentucky statute is unique
because it applies at the K–12 as
well as postsecondary level. The
law protects students at all levels of
public education against viewpointbased discrimination for religious
or political speech, including inclass expression. It also provides that
political or religious views may not
be a factor in selecting speakers for
school events such as commencement
ceremonies, and that schools may
not make viewpoint-based changes
to the remarks students prepare for
those ceremonies.29 Because the law
gives student organizations at K–12
schools the right to enforce adherence to organizational doctrine as
a condition of participation, it has

been criticized as giving effect to
discrimination.30
Mandatory-Discipline Laws May
Invite Constitutional Challenge
No constitutional challenge to this
recent wave of legislative enactments
has yet emerged. But challenges
are likely, under some combination
of First Amendment and due process theories, if the statutes result
in punitive action against students
or faculty who engage in nonviolent
forms of counter-expression (such as
waving signs, booing, or standing up
and turning their backs, all of which
are common reactions to divisive
speakers).
The Goldwater Institute template
provides in part that higher-ed institutions should be required to enforce
“a range of disciplinary sanctions for
anyone under the jurisdiction of the
institution who interferes with the
free expression of others.”31 Making
it a punishable offense to “interfere
with” speech is itself a doubtfully
constitutional restriction on expression. Because college students must
necessarily have at least the Tinker
level of First Amendment protection
(if not more), they cannot be disciplined for expressive activity unless
it crosses the line of a “substantial”
or “material” disruption to school
functions.32 As proposed, the Goldwater legislation does not require
that the “interference” be more than
fleeting and immaterial, and does
not even require that the interference be intentional or knowing. It
takes little imagination to come up
with innocent forms of “interference” that could be swept within
the ambit of such a prohibition; a
loud coughing fit in an auditorium
might qualify, or monopolizing the
microphone with an overly verbose
question that consumes the Q-andA period before every questioner
can be heard. Because “interference”
has no consensus legal definition, its
vagueness could itself chill a speaker
from attempting legitimate forms of
expression.33
Thus far, states have largely
avoided the apparent constitutional
infirmity of the Goldwater model by
couching the requirement of disciplinary sanctions in more guarded

terms. North Carolina, which most
closely resembles the Goldwater
template, deviated slightly by specifying that universities must discipline
“anyone under the jurisdiction of a
constituent institution who substantially disrupts the functioning of the
constituent institution or substantially interferes with the protected
free expression rights of others.”34
Similarly, Wisconsin’s new regulation provides that a one-semester
suspension will be mandatory upon
a student’s second offense of “materially and substantially” disrupting
speech on campus.35
Other states have similarly
couched the requirement of disciplinary sanctions to encompass
speech unprotected by Tinker or have
dispensed with making disciplinary
sanctions compulsory. For instance,
the Florida version states, without
using the term “interfere” and without reference to penalties: “Students,
faculty, or staff of a public institution of higher education may not
materially disrupt previously scheduled or reserved activities on campus
occurring at the same time.”36 Georgia’s newly enacted variant provides
that a college must impose discipline
if a student or employee’s conduct “interfered with the board of
regents’ regulations and policies relevant to free speech and expression,”
so that the “interference” refers to
the policy rather than to the speaker.
It is unclear whether this will prove
to be a meaningful distinction.37
Even with accommodations to
soften the threat of punitive action,
these statutes remain controversial,
including among organizations that
normally support free-expression
rights. The PEN America Foundation issued a report in November
2017 questioning the need for any
legislative fix beyond abolishing freespeech zones.38 The report cautioned
that “mechanisms for oversight of
the implementation of these laws are
subject to politicization and polarization, posing the risk that decisions
on the permissible scope of campus
speech may be colored by viewpointspecific concerns.”39
Constitutional challenges by those
disciplined for disrupting campus
speech are inevitable. Their success
will depend on how carefully colleges

craft their regulations to incorporate
recognized constitutional standards,
including the requirement to provide due process to both students
and employees before imposing
discipline.
Conclusion
The Supreme Court has been highly
protective of the “marketplace for
ideas” on college campuses. But
lower courts have been less predictable. College journalists cannot
count on judicial recourse when they
are censored by their institutions
because of the growing acceptance
of the Hazelwood standard in higher
education. And when students are
disciplined for offensive or controversial speech, they cannot reliably
expect the courts to vindicate their
rights. Over the past decade, courts
have become exceedingly deferential
to colleges’ adjudication of disciplinary cases, even when students are
punished for speech that would be
beyond governmental regulation in
the off-campus world. For example:
• In Tatro v. University of
Minnesota,40 mortuary-sciences student Amanda
Tatro challenged disciplinary action imposed for posts
made off-campus on a personal Facebook page, where
she engaged in dark humor
about the cadaver she was
assigned to dissect. In affirming the dismissal of Tatro’s
First Amendment claims, the
state supreme court acknowledged that the speech was
nondisruptive and otherwise
constitutionally protected but
fashioned a newfound First
Amendment exemption for
speech contrary to “established
professional conduct standards,”41 an exception never
before recognized. (Tatro died
of a chronic illness before
her counsel could seek U.S.
Supreme Court review.)
• Relying in part on Tatro, the
federal Eighth Circuit upheld
disciplinary action against
Craig Keefe, who was summarily dismissed without process
from the nursing program at
a two-year college in Minnesota because he used a personal
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Facebook page to vent about
his frustrations with his classmates and his perception that
the college engaged in gender
discrimination.42 Central Lakes
College insisted that Keefe’s
removal was an unreviewable
academic decision, not a disciplinary decision to which
due-process rights adhere,
because the nursing school
decided his speech was “unprofessional” and rendered him
academically unsuitable for
a nursing career. The federal
courts agreed. Keefe petitioned
the Supreme Court to review
the circuit’s 2-1 decision, but the
Court declined certiorari.43
• A federal district court in Alabama applied the Hazelwood
doctrine (birthed in a highschool newsroom) to dismiss
constitutional claims brought
by a graduate student in her
50s, who claimed she was issued
retaliatory disciplinary writeups for complaining about
inequities in her college’s grading and disciplinary systems.
The court found that, because
the complaints were about an
academic matter, they were governed by Hazelwood, which
applies when a student uses a
curricular vehicle (such as a
newspaper or yearbook) to convey her speech.44
In the current climate of unquestioning judicial deference to
educational institutions, advocates
predictably have turned for relief
to state legislatures. While this first
wave of legislation takes aim at a
subset of the most-publicized points
of contention over campus speech—
the dis-invitation or disruption of
speakers with extreme views—significant challenges remain. The pressure
on colleges to censor disagreeable
speech, both by offended listeners
and self-generated by colleges’ own
determination to project a favorable public image, is intensifying.
With that intensification will come
more line-drawing debates, until the
Supreme Court, Congress, or state
legislatures erect clear boundaries
cabining the authority of colleges to
enforce image-motivated restrictions
on speech. n

Endnotes
1. Conservative commentators regularly inveigh against a culture of
“political correctness” enforced on college campuses through such devices
as “trigger warnings” to inform students that they are about to encounter
potentially troubling subject matter.
See, e.g., David French, A New Campus
Survey Reveals Just How Students Are
“Unlearning Liberty,” Nat’l Rev. (Mar.
13, 2018), https://www.nationalreview.
com/2018/03/a-new-campus-surveyreveals-just-how-students-are-unlearning-liberty/; Kathleen Parker, Trigger
Warnings, Colleges, and the “Swaddled
Generation,” Wash. Post, May 19, 2015.
2. See, e.g., Aaron Hanlon, Are Liberal College Students Creating a Free
Speech Crisis? Not According to Data,
NBCNews.com, Mar. 22, 2018), https://
www.nbcnews.com/think/opinion/areliberal-college-students-creating-freespeech-crisis-not-according-ncna858906
(analyzing polls that indicate young
people are less likely to tolerate racist speech but are overall more tolerant
of “offensive” speech than other age
cohorts). Louisiana Gov. John Bel
Edwards used the phrase “solution in
search of a problem” when vetoing a
campus speech-protection bill in 2017.
See Will Sentell, Gov. John Bel Edwards
Vetoes Campus Speech and Highway
Bills; Signs Controversial Name Change,
The Advocate, June 27, 2017.
3. See, e.g., Papish v. Bd. of Curators
of Univ. of Mo., 410 U.S. 667 (1973)
(finding that First Amendment prohibited university from expelling student
over offensive “underground” newspaper that contained strong profanity
and cartoon imagery crudely ridiculing
police).
4. Keyishian v. Bd. of Regents, 385
U.S. 589, 603 (1967).
5. 393 U.S. 405 (1969).
6. Id. at 414.
7. Healy v. James, 408 U.S. 169, 180
(1972).
8. See, e.g., Axson-Flynn v. Johnson,
356 F.3d 1257, 1285 (10th Cir. 2004)
(applying Supreme Court’s studentspeech cases from K–12 schools to claim
of college student removed from theater program); Univ. of S. Miss. Chapter
of Miss. Civil Liberties Union v. Univ.
of S. Miss., 452 F.2d 564, 567 (5th Cir.
1972) (applying Tinker “disruption”
standard to university’s refusal to grant
recognition to antiwar organization).

10 n Communications Lawyer n Winter 2019

However, not all courts have consistently applied the student-speech
analysis to postsecondary institutions.
See Am. Future Sys., Inc. v. Penn.
State Univ., 752 F.2d 854 (3d Cir. 1984)
(applying Supreme Court’s Central Hudson framework for commercial speech
to uphold a university’s restriction of
Tupperware-style group-sales parties in
student residence halls). A concurring
opinion noted the majority’s failure to
apply the Court’s student-speech precedent, which, in the concurring judge’s
view, would have produced the same
outcome. See id. at 870 (Adams, J.,
concurring).
9. Am. Ass’n of Univ. Professors,
On Freedom of Expression and Campus Speech Codes (adopted Nov. 1994),
available at https://www.aaup.org/
report/freedom-expression-and-campusspeech-codes.
10. See, e.g., David Greene, University of Florida Officials Brace for
White Nationalist’s Speech, NPR.
org (Oct. 19, 2017), https://www.
npr.org/2017/10/19/558706805/
university-of-florida-officials-brace-forwhite-nationalists-speech.
11. See, e.g., Tom Lindsay, 35 Universities Adopt “The Chicago Statement”
on Free Speech—1,606 to Go, Forbes,
Feb. 28, 2018 (stating that “there is
no more pressing issue in higher education today” than “intolerance” for
controversial speech); Megan McArdle,
Commentary, College Campuses Can’t
Become One Big “Safe Space,” Chi.
Trib., Apr. 4, 2016.
12. See Emily DeRuy et al., Milo
Yiannopoulos’ 15 Minutes in Berkeley Cost University $800,000, Mercury
News, Sept. 24, 2017.
13. Laura Krantz, “Bell Curve”
Author Attacked by Protesters at Middlebury College, Bos. Globe, Mar. 5,
2017.
14. Jeannie Suk Gersen, Laura Kipniss’ Endless Trial by Title IX, New
Yorker, Sept. 20, 2017.
15. Conor Friedersdorf, The New
Intolerance of Student Activism, The
Atl., Nov. 9, 2015.
16. Knight Found., Free Expression on Campus: A Survey of U.S.
College Students and U.S. Adults
(Apr. 4, 2016), https://kf-site-production.s3.amazonaws.com/publications/
pdfs/000/000/184/original/FreeSpeech_
campus.pdf.
17. The complete Report of the

Committee on Free Expression is available online at https://provost.uchicago.
edu/sites/default/files/documents/
reports/FOECommitteeReport.pdf.
18. Osita Nwanevu, When “Free
Speech” Is a Marketing Ploy, Slate
(Mar. 23, 2018), https://slate.com/
news-and-politics/2018/03/when-campus-free-speech-is-a-marketing-ploy.
html.
19. Richard Perez et al., University of
Chicago Strikes Back Against Campus
Political Correctness, N.Y. Times, Aug.
26, 2016.
20. Scott Jaschik, The Chicago Letter and Its Aftermath,
Inside Higher Ed (Aug. 29, 2016),
https://www.insidehighered.com/
news/2016/08/29/u-chicago-letter-newstudents-safe-spaces-sets-intense-debate.
21. See Ariz. Rev. Stat. § 15-1861 et
seq.; Colo. Rev. Stat. Ann. § 23-5-144;
Fla. Stat. Ann. § 1004.097 (West); Ga.
Code Ann. § 20-3-48; Ky. Rev. Stat.
Ann. § 164.348; Campus Free Expression Act, S.B. 364 (La. 2018) (to be
codified at La. Rev. Stat. § ___); N.C.
Gen. Stat. Ann. § 116-300; Tenn. Code.
Ann. § 49-7-2401 et seq.; Utah Code
Ann. § 53B-27-101 et seq.; Va. Code
Ann. § 23.1-900.1.
22. See Dana Ferguson, Lawmakers
Table Campus Free Speech Bill, Its Twin
Lives on in S.D. Legislature, ArgusLeader, Feb. 2, 2018; Nico Savidge,
Senate Unlikely to Take up Republican
Campus Speech Bill Before Fall, Wisc.
St. J., June 27, 2017.
23. Karen Herzog, Regents Approve
Punishments up to Expulsion for UW
Students Who Repeatedly Disrupt Speakers, Milwaukee J.-Sentinel, Oct. 6,
2017.
24. See Roberts v. Haragan, 346 F.
Supp. 2d 853 (N.D. Tex. 2004) (striking
down Texas Tech policies requiring twoday advance notice to apply for a permit
for expressive activity and limiting the
distribution of printed material outside
designated free-speech zones); Univ. of
Cincinnati Chapter of Young Americans
for Liberty v. Williams, No. 1:12-cv-155,
2012 WL 2160969 (S.D. Ohio June 12,
2012) (granting injunction preventing
university from enforcing compliance
with free-speech zone that comprised
only .1 percent of the acreage of the
campus).
25. See Jeremy Bauer-Wolf, The
Death of College Free-Speech Zones,
Inside Higher Ed (Feb. 2, 2018),

https://www.insidehighered.com/
news/2018/02/02/experts-states-likelykeep-abolishing-free-speech-zones.
26. Id.
27. Cornelius v. NAACP Legal Def.
& Educ. Fund, Inc., 473 U.S. 788, 802
(1985).
28. 561 U.S. 661 (2010).
29. Federal courts have applied the
Hazelwood standard to student commencement speeches, giving schools
broad latitude to censor remarks
deemed politically controversial or otherwise unsuitable for the occasion. See,
e.g., Corder v. Lewis Palmer Sch. Dist.
No. 38, 566 F.3d 1219 (10th Cir. 2009)
(rejecting speaker’s First Amendment
challenge to punishment imposed when
she deviated from school-approved text
to interject Christian religious message); Lassonde v. Pleasanton Unified
Sch. Dist., 320 F.3d 979 (9th Cir. 2003)
(upholding California school’s decision to remove religious references from
student’s Christian-themed graduation
speech).
30. See Jack Brammer, Discrimination
Against Gay Students or Religious Freedom? New Law Draws Fire, Lexington
Herald-Leader, Mar. 27, 2017.
31. The Goldwater Institute model
legislation and accompanying report
are online at https://goldwaterinstitute.
org/wp-content/uploads/cms_page_
media/2017/2/2/X_Campus%20Free%20
Speech%20Paper.pdf.
32. Tinker v. Des Moines Indep.
Cmty. Sch. Dist., 393 U.S. 405, 509

Save the date for the...

(1969).
33. See Reno v. ACLU, 521 U.S. 844,
871–72 (1997) (explaining that vague
prohibitions are disfavored because of
their “obvious chilling effect on free
speech”).
34. N.C. Gen. Stat. Ann. § 116-300
(emphasis added).
35. The regulation has yet to be codified in the Wisconsin Administrative
Code, but the version as approved by
the state Board of Regents is available
as part of the regents’ agenda packet
at https://profs.wisc.edu/wp-content/
uploads/2017/10/BoR-Freedom-ofExpression-10-17.pdf.
36. Fla. Stat. Ann. § 1004.097
(West).
37. Ga. Code Ann. § 20-3-48.
38. PEN Am., Wrong Answer: How
Good Faith Attempts to Address
Free Speech and Anti-Semitism on
Campus Could Backfire (Nov. 7,
2017), available at https://pen.org/
wp-content/uploads/2017/11/2017wrong-answer_11.9.pdf.
39. Id. at 5.
40. 816 N.W.2d 509 (Minn. 2012).
41. Id. at 511.
42. Keefe v. Adams, 840 F.3d 523 (8th
Cir. 2016).
43. Keefe v. Adams, cert. denied, 137
S. Ct. 1448 (2017).
44. Heenan v. Rhodes, 757 F. Supp.
2d 1229 (M.D. Ala. 2010), amended
op. at 761 F. Supp. 2d 1318 (M.D. Ala.
2011).

Not all super heroes wear capes!

Sunday, April 7, 2019

Encore Hotel, Las Vegas, NV

Winter 2019 n Communications Lawyer n 11

L EG A L S Y N O P S E S
A N D U P DAT E S

SECTION 1: ACCESS TO COURT RECORDS AND PROCEEDINGS
1.1 SYNOPSIS OF MISCELLANEOUS GEORGIA CASES
REGARDING ACCESS TO COURT RECORDS AND PROCEEDINGS
1982

Criminal cases. R.W. Page Corporation v. Lumpkin, 249 Ga. 576 (1982)
(Jordan, C.J.):
*
As a matter of constitutional law, trials and pretrial hearings in criminal
cases may not be closed to the public and representatives of the news
media unless closing the hearing is the only means by which a “clear and
present danger” to the defendant’s right to a fair trial can be avoided. The
Court stressed “the extreme importance of the strong presumption” of
openness.

1984

Juvenile proceedings. Florida Publishing Company v. Morgan, 253 Ga. 467
(1984) (Marshall, J.):
*
Holding that as a matter of constitutional law the press and public have a
right of access to proceedings in juvenile cases unless there is an
overriding or compelling reason for closure.
*
Uniform Juvenile Court Rules 26.1 and 26.2, which provide respectively
for access to juvenile court proceedings and camera access to juvenile
court proceedings, were adopted effective March 21, 1991. Rule 26.1
requires any person seeking access to a juvenile court proceeding to file a
written motion for access prior to the time of the hearing for which access
is sought. Rule 26.2 requires any person seeking camera access to file a
written request for access with the judge involved prior to the proceeding.
The judge has discretion to allow or deny the request and may require pool
coverage. The Rule further imposes various restrictions on the
intrusiveness of the camera equipment.

1986

Camera access to courtrooms. Pacific and Southern Co. d/b/a WXIA-TV v.
State, (Gwinnett County Superior Court, Nov. 6, 1986) (Jackson, J.), aff’d mem.,
No. 44889 (Ga., Oct. 1, 1987):
*
Trial court has discretion under Uniform Superior Court Rule 22 to order
photographers only to show criminal defendant from the shoulders down
where the defendant - a former police officer - had objected, telling the
court that he was afraid that television coverage of his testimony would
adversely affect his ability to concentrate.

1987

Camera access to courtrooms. Multimedia WMAZ, Inc. v. State, 256 Ga. 698,
699 (1987) (Marshall, J.):
*
Rule 22 grants to the media the right to provide electronic-media coverage
of trials in the superior courts “unless the assigned judge, after
‘appropriate hearing’ with notice, makes specific findings that such
coverage is either not ‘within the requirements of due process of law’ or
1

cannot be ‘done without detracting from the dignity and decorum of the
court.’“
1988

Access to videotape trial exhibits — criminal proceedings. United States v.
Eaves, 685 F. Supp. 1243 (N.D. Ga. 1988) (Evans, J.):
*
News media has right of access to those portions of video and audiotapes,
which depict defendant allegedly accepting bribes from undercover FBI
agents, that are admitted into evidence at trial, although such tapes will not
be released until close of evidence, in order to allow defendant to present
his case in court prior to tapes’ public disclosure and in order to diminish
administrative difficulties involved in releasing portions of tapes.

1988

Access to depositions. Avirgan v. Hull, No. 1:88-CV-305-RLV (N.D. Ga. May
5, 1988) (Vining, J.):
*
The Atlanta Journal-Constitution petitioned to intervene to oppose a
Fulton County Police lieutenant’s motion for a protective order prohibiting
press attendance at his deposition. The lieutenant subsequently agreed to
press attendance and his motion was denied as moot.

1988

Civil cases. Atlanta Journal and Atlanta Constitution v. Long, 258 Ga. 410
(1988) (Bell, J.) (“Long I”):
*
Holding in a civil case that there is a “presumption that the public will
have access to all court records,” which may be overridden only “in cases
of clear necessity.” The Court declared that: “Public access protects
litigants both present and future, because justice faces its gravest threat
when courts dispense it secretly. Our system abhors star chamber
proceedings with good reason. Like a candle, court records hidden under
a bushel make scant contribution to their purpose.”
*
Justices Marshall and Smith dissented without opinion.

1988

Camera access to courtrooms. Georgia Television Company v. Napper, 258 Ga.
68 (1988) (Gregory, J.):
*
Cameras may be prohibited only if they would violate due process of law
or would detract from the dignity and decorum of the court. Denying
camera access because the trial court believes it may “stifle, inhibit,
frustrate or prevent” Socratic dialogue between court and counsel is
improper.

1988

Camera access to courtrooms. Georgia Television Co. d/b/a/ WSB-TV v. State,
257 Ga. 764 (1988) (Gregory, J.):
*
Trial court did not abuse its discretion by denying broadcast coverage of
pre-trial proceedings in murder prosecution of Alday defendant whose
prior conviction had been vacated due to extensive pre-trial publicity, in
view of court’s express finding that defendant’s due process rights would
be violated by such coverage.
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1989

Access to videotape trial exhibits — criminal proceedings. United States v.
Evans, No. CR88-269A (N.D. Ga. Feb. 7, 1989) (Ward, J.):
*
News media has right of access to those portions of video and audiotapes,
which depict defendant allegedly accepting bribes from undercover FBI
agents, that are admitted into evidence at trial, although such tapes will not
be released until the case is submitted to the jury, in order to allow
defendant to present his case in court prior to tapes’ public disclosure and
in order to diminish administrative difficulties involved in releasing
portions of tapes.

1989

Civil cases. Atlanta Journal and Atlanta Constitution v. Long, 259 Ga. 23 (1989)
(Bell, J.) (“Long II”):
*
The trial court (Eldridge, J.) was not authorized to reconsider the issue of
public access after the Court issued its decision in Long I holding that the
record in the case had been improperly sealed. The Court specifically
directed the trial court to make the records in the case available to the
public upon receipt of the remittitur.

1989

First Offender records. The Atlanta Journal & The Atlanta Constitution v.
Smith, Clerk of Atkinson County, No. 89-C-28 (Atkinson County Superior Court,
April 21, 1989) (Blitch, J.):
*
Suit by The Atlanta Journal-Constitution for access to First Offender
records.
*
Concluding that the public and the media have a constitutional right of
access to judicial records in criminal cases under the First Amendment and
the Georgia Constitution, the Court ordered the Clerk to produce the
records to the newspaper.

1989

Criminal trial briefs. United States v. Patrick Swindall, No. CR 88-477-A (N.D.
Ga. May 22, 1989) (Freeman, J.):
*
Motions by The Atlanta Journal-Constitution and The Gwinnett Daily
News to object to the filing of certain records and trial briefs under seal.
The Court ordered the briefs to remain closed until a jury was sworn; other
records were immediately unsealed.

1989

Access to civil pleadings. Wilson v. Lowe, 16 Media L. Rep. 1847 (Fulton
County Superior Court, 1989) (Hull, J.):
*
Petition by The Atlanta Journal-Constitution for access to records filed
under seal in civil action.
*
Concluding that all court records in Georgia are public and presumptively
open to public access unless the harm resulting to the party seeking
closure clearly outweighs the public interest, Court found that, since much
of the information in the sealed records already had been disclosed and
disseminated publicly, the alleged harm to the defendant seeking closure
does not outweigh the public’s interest.
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1990

Divorce records. Southeastern Newspapers Corporation v. J. Lester Newsome,
Clerk of Court, Richmond County, 260 Ga. xxx (1990):
*
In January 1989, the Augusta Chronicle began publishing “For The
Record,” a feature that included marriage licenses granted, divorces,
indictments, sentences and DUIs. In June 1989, the Richmond County
Superior Court Clerk, allegedly in response to the feature and as a result of
his own personal objection to the press or anyone else having access to
divorce decrees, instructed his staff to prevent access to divorce records
until the decrees were fully processed and entered on the docket book.
The effect and alleged intent of the change was to render impracticable the
newspaper’s obtaining current divorce information from the court. The
Clerk reportedly explained, “We just want to make it as difficult as
possible for you to get those records.”
*
After the newspaper brought suit pursuant to the Open Records Act and
Uniform Superior Court Rule 21, the Superior Court ordered the Clerk to
allow inspection. The Clerk appealed the order to the Supreme Court.
The newspaper cross-appealed from the denial of its request for attorney’s
fees.
*
On October 2, 1990, in a one-line decision, the Supreme Court affirmed.

1990

Access to videotape trial exhibits — civil proceedings. Griffith v. Ledbetter,
1:86-CV-142-HTW (N.D. Ga., May 2, 1990) (Ward, J.):
*
Petitions by news organizations for access to videotape exhibit played to
the jury in the trial of a suit brought by a patient of the Georgia
Retardation Center. The videotape consists of a presentation of a method
of restraint used in the plaintiff’s treatment.
*
The court denied a petition for access made while the trial was in progress.
*
Post trial, the court granted the petitions with the condition, based on
privacy concerns, that any broadcasts of the tape “block out” the identity
of other Retardation Center patients and employees.

1990

Access to actions for the return of property seized pursuant to search
warrant. United States v. Moody, No. 1:90-CV-0334-RCF (N.D. Ga., Feb. 20,
1990) (Freeman, J.), rev’d, 17 Med. L. Rep. 2096 (11th Cir. 1990) (per curiam):
*
Petitions by news organizations for access to records and proceedings in
federal suit brought by mail bombing suspects seeking, inter alia, return of
material seized by federal agents in the course of searching suspects’
persons and property.
*
Although the United States Court of Appeals for the Eleventh Circuit
allowed to remain sealed without explanation an in chambers hearing
conducted by the trial court, the Court reversed the trial court’s order
sealing all other records and proceedings.
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1990

Access to pretrial release proceedings. United States v. Moody, Criminal No.
90-41-MAC (WDO) (M.D. Ga. Oct. 4, 1990) (Owens, J.):
*
Petitions for access to a portion of a pretrial release proceeding closed sua
sponte by the court to hear argument concerning a proffer of evidence
sought to be made by the United States.
*
Petitions denied on the ground that “[a]llowing the press and public access
to communications between the court and counsel at the bench or in
chambers would allow the dissemination of information which could be
highly prejudicial to the defendant’s right to a fair trial.” “[T]he press has
no First Amendment right of access to communications between counsel
and the court which take place at the bench or in chambers, particularly
when those communications involve evidence which the court determines
to be inadmissible and which, if disclosed, could deprive the defendant of
the fair trial by an impartial jury that the Constitution guarantees.”
*
Transcript subsequently opened prior to prosecution of media appeal.

1991

Paternity proceedings. Long v. Keohane, D-47561 (Fulton County Superior
Court, July 18, 1991) (Hull, J.):
*
Motion for closed trial based upon O.C.G.A. § 19-7-53 denied as “there
are no confidential matters left to protect, much less any ‘clear necessity’
for closure, or any ‘overriding or compelling’ interest on the part of the
parties for closure.”

1992

Audio and video tapes admitted as evidence at trial. U.S. v. Shumake, No.
1:92-CR-02-ODE (N.D. Ga. Mar. 27, 1992) (Evans, J.):
*
WSB-TV petitioned for access to audio and video tapes admitted into
evidence at criminal trial. Access initially granted only after such time as
jury returned verdict. After mistrial was declared, renewed motion for
access granted. “The primary consideration weighing against the original
release of the tapes was the concern that widespread dissemination of the
tapes would adversely impact on Defendant’s right to a fair trial. . . . In
light of the widespread publicity that this matter has already received,
however, this court believes that the common law presumption favoring
access to judicial records outweighs the competing interests in this case,
and dictates that the subject tapes be released.”

1992

Official court reporter’s tape of a judge’s remarks in open court. Green v.
Drinnon, Inc., 262 Ga. 264 (1992) (Fletcher, J.):
*
Trial court (Parrott, J.) ordered judge to produce to newspaper official
court reporter’s tape of comments from the bench that were recorded
while court was in session. Affirmed.
*
The Court held that the tape is a court record to which the public and press
enjoy a right of access.
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1992

Access to civil pleadings. Brown v. Advantage Engineering, Inc., 960 F.2d 1013
(11th Cir. 1992) (Fay, J.) (Edmondson, J., dissenting):
*
Plaintiff in civil case moved for permissive intervention for purposes of
unsealing record in previous unrelated case against defendant brought by
another party. Trial court (Hall, J.) denied motion as untimely. Reversed.
*
The court held that, “Once a matter is brought before a court for
resolution, it is no longer solely the parties’ case, but also the public’s
case. Absent a showing of extraordinary circumstances set forth by the
district court in the record consistent with Wilson, the court file must
remain accessible to the public.”

1993

Dual docketing system. United States v. Valenti, 987 F.2d 708 (11th Cir. 1993)
(Hatchett, J.):
*
Newspaper filed motion to intervene in criminal proceeding for limited
purpose of seeking to unseal disputed court record. The district court
denied the motion. On appeal, the newspaper argued in part that the
Middle District of Florida’s maintenance of a “dual-docketing” system
denied it any meaningful opportunity to be heard on its exclusion from
closed pretrial proceedings.
*
The Eleventh Circuit held that the use of a public and a sealed docket to
note criminal proceedings was an unconstitutional infringement of the
right of the public and press to seek the release of in camera motions and
transcripts of closed bench conferences.
*
“‘[A] two-tier system, open and closed’ erodes public confidence in the
accuracy of records, and thus denies the public and press its right to
meaningful access.” (citing CBS, Inc. v. District Court, 765 F.2d 823, 826
(9th Cir. 1985)).

1994

Computers in courtroom. United States v. Jackson, No. 93-CR-310-AAA (N.D.
Ga. Jan. 3, 1994) (Alaimo, J.):
*
Trial court permitted reporter from The Atlanta Journal-Constitution to
bring lap-top computer into courtroom for duration of trial “so long as the
computer does not make any noise that may disrupt the trial.”

1995

Settlement agreement. Mullins v. City of Griffin, No. 3:93-cv-10-GET (N.D.
Ga. Jan. 9, 1995) (Tidwell, J.):
*
In sexual harassment action against Georgia municipality, Griffin Daily
News sought leave to intervene to challenge provision of consent order
dismissing case that ordered parties not to divulge terms of settlement.
*
Court granted intervention and deleted confidentiality provision as
unjustified.

1995

Preliminary hearings in death penalty cases. Southeastern Newspapers Corp.
v. State, 265 Ga. 223 (1995) (Carley, J.) (Hunstein, J., joined by Benham & Sears,
JJ., dissenting):
*
Affirming closure of pretrial proceedings in pending capital murder case.
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1995

Preliminary hearings in death penalty cases. Rockdale Citizen Publishing Co.
v. State, 266 Ga. 92 (1995) (Thompson, J.):
*
Appeal of order closing pretrial proceedings in pending capital murder
case.
*
The Supreme Court reversed and remanded in light of R.W. Page v.
Lumpkin and the trial court’s failure to “fully articulate the alternatives to
closure and the reasons why the alternatives would not protect the
[defendant]’s rights.” The Court reversed outright the trial court’s closure
of a hearing on a recusal motion: “[b]ecause evidentiary matters
pertaining to the prosecution’s case were not going to be presented at the
recusal hearing, this ruling was erroneous.”
*
Hunstein, J., specially concurring, noted that the government was the
source of certain factually-accurate information that the majority found to
be “highly inflammatory.”

1996

Preliminary hearings in death penalty cases. Rockdale Citizen Publishing Co.
v. State, 266 Ga. 579 (1996) (Hunstein, J.):
*
Appeal of order on remand again closing all pretrial proceedings in
pending capital murder case.
*
The Supreme Court reversed, reasoning that “the superior court based its
finding on speculation regarding the media coverage that might occur” and
that “[a]ssumptions and speculation cannot provide the ‘clear and
convincing proof’ required by Lumpkin to justify closure.” The Court also
concluded that, “[g]iven the change of venue in this case, there exists no
evidence to support closure of all pre-trial evidentiary hearings in this
capital prosecution, wherever held.”
*
Sears, J., concurring, stressed that “we must do our very best to hold fast
to the values embodied by the First Amendment even in extreme and
painful cases, because we cannot suspend it and remain all that we strive
to be.”
*
Carley, J., joined by Thompson, J., “reluctantly” specially concurred in
reversal given “the established law of this state that a trial court has
exceedingly limited discretion in ordering closure.”

1996

Search warrant affidavits. In re Four Search Warrants, 945 F. Supp. 1563
(N.D. Ga. 1996) (Forrester, J.):
*
Petition for access to sealed affidavits filed in support of search warrants
executed against former suspect in Olympic park bombing.
*
Held that public has common law right to inspect and copy portions of
sealed affidavits where disclosure would not compromise ongoing
government investigation.
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1998

Camera access to court proceedings. WALB-TV v. Gibson, 269 Ga. 564 (1998)
(Hines, J.):
*
Appeal from a television station’s request for electronic access to court
proceedings.
*
The Supreme Court affirmed in part and reversed in part the trial court’s
rejection of an application for electronic media coverage of the trials of
two defendants charged in a double murder. The Court held that the trial
court’s findings were sufficient to support its conclusion that denial of
coverage of the first trial was necessary to prevent a tainted jury pool in
the second defendant’s subsequent trial. The Court reversed the trial
court’s ruling disallowing coverage of the second trial because there was
no basis on the record from which to conclude that the second defendant’s
rights would be jeopardized, or that the participants in the proceedings
would be distracted, by the presence of a video camera in the courtroom
during trial.

1999

Camera access to the courtroom. Smith v. Gwinnett County, 270 Ga. 424
(1999) (Carley, J.):
*
The Georgia Supreme Court rejected a claim that the trial court erred in
allowing television coverage of proceedings involving a levy on real
property. The Court held that the consent of the property owners was not
a prerequisite to access; rather, it was “but one factor” to be considered.

1999

Probate proceeding. In Re: Motion of the Atlanta Journal Constitution, 271 Ga.
436 (1999) (Sears, J.):
*
After files relating to estate proceeding were sealed, newspaper filed
motion seeking access to sealed files. Superior Court denied motion.
Supreme Court in a unanimous opinion reversed and remanded.
*
Held that, in discharging its duty under Uniform Superior Court Rule 21.1,
trial court cannot forego “findings of fact and simply state that the public's
interest in access to court records is clearly outweighed by potential harm
to the parties' privacy. By their nature, civil lawsuits quite often cause
litigants to experience an invasion of privacy and resulting embarrassment,
yet that fact alone does not permit trial courts to routinely seal court
records. In an order sealing a court record, a trial court must set forth
factual findings that explain how a privacy invasion that may be suffered
by a party or parties seeking to seal a record differs from the type of
privacy invasion that is suffered by all parties in civil suits. Otherwise, the
trial court is not justified in closing the record from public scrutiny.”

2000

Pretrial records in civil cases. Van Etten v. Bridgestone/Firestone, Inc. and
Ford Motor Co., 117 F. Supp. 2d 1375 (S.D. Ga. 2000) (Alaimo, J.), rev’d,
Chicago Tribune Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304 (11th Cir.
2001) (per curiam) (Black, Roney & Cox, JJ.):
*
Trial court granted media motion to intervene in settled suit and to permit
public access to records filed with the court allegedly containing
8

*

*

information on tire tread separation defect. Trial court found that
defendant did not meet its burden of showing a compelling need for
secrecy of the documents, or that closure of the documents was narrowly
tailored to such an interest.
Court of Appeals reversed and remanded, holding that trial court applied
incorrect standard. The standard, the court held, is not one of “compelling
interest” but rather “good cause.”
Black, J., specially concurred, “to express my concern about third parties –
who have no cause of action before the court – using the discovery process
as a means to unearth documents to which they otherwise would have no
right to inspect and copy.”

2001

Pretrial records in civil cases. McAleer v. General Motors Corp., Civil Action
No. 1:99-CV-3148-RWS (N.D. Ga. Mar. 30, 2001) (Story, J.):
*
Trial court granted media motion to intervene and to permit public access
to records filed with the court regarding alleged automobile defects. Trial
court rejected defense claim that records contained secrets or that defense
had shown “good cause” to justify sealing.

2003

Pretrial evidentiary hearings in criminal cases. State v. Turner, No. 02-904474-33 (Cobb County Superior Court, May 5, 2003) (Bodiford, J.):
*
The defendant, on trial for the alleged murder of her husband, sought to
close a pretrial hearing and seal all records concerning the State’s attempt
to introduce evidence at trial regarding the death of a man that defendant
previously lived with. The defendant argued that this information would
be prejudicial to potential jurors and she introduced numerous media
reports about her case as evidence.
*
The trial court denied defendant’s request, holding that the defendant
failed to show by “clear and convincing evidence” that evidence of a
danger to her right to a fair trial existed. The Court held that the defendant
could not meet the “clear and convincing” standard through “assumptions
and speculation” that alternatives to closure could not prevent the danger
allegedly posed by the pretrial evidentiary hearing.

2004

Protective orders sealing records in civil cases. BankWest, Inc. v. Oxendine,
266 Ga. App. 771 (2004) (Phipps, J.):
*
The trial judge granted a motion for a protective order sealing certain
records “only until she ruled on… motions for summary judgment.”
*
The Court of Appeals ruled that the order must be reversed, despite its
temporal limits, because the judge failed to make finding of fact that
privacy concerns outweighed the public interest in access as was her
obligation under Uniform Superior Court Rule 21.
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2004

Gag orders. The Atlanta Journal-Constitution and WSB-TV v. The State, 266 Ga.
App. 168 (2004) (Mikell, J.):
*
The trial court entered a gag order during the prosecution of members of
the House of Prayer Church. The order restricted speech by the parties,
their counsel, witnesses and investigators and ordered that they respond to
media inquiries by stating either: “no comment” or “whatever we have to
say will be [or has been] said in court.”
*
The Court of Appeals held that the gag order was unconstitutional. The
court held that any order restricting speech requires a finding that
extrajudicial statements “will have a substantial likelihood of materially
prejudicing the trial.”
*
The Court further held that, prior to entry of such an order, the trial court
must make specific findings of fact based on evidence in the record
showing the possible impact that the extrajudicial statements may have
upon the trial. The Court ruled that a conclusory statement that publicity
might hamper the defendant’s right to a fair trial is not sufficient.

2005

Camera access to murder trial. Morris Communications, LLC, d/b/a Savannah
Morning News v. Griffin et al., 279 Ga. 735 (2005) (Sears, C.J.):
*
The Court reversed the trial court’s decision to deny a newspaper’s request
to install a still camera in the courtroom during a murder trial, finding an
abuse of discretion.
*
The Court held that the criminal defendant failed to establish that coverage
would violate his due process rights, instead improperly relying on mere
conclusions that it might do so.
*
Trial court failed to develop a factual record supporting its denial, and
there was no basis to find that the presence of a camera would disrupt the
proceedings, nor to rebut the presumption that camera coverage enhances
openness.

2005

Sealing orders in criminal cases — Court must articulate reasons; secret
docketing not permitted. United States v. Ochoa-Vasquez, 428 F.3d 1015 (11th
Cir. 2005) (Edenfield, J.) (Barkett, J., concurring in part and dissenting in part on
other grounds):
*
The Court reversed and remanded the lower court’s sealing orders and
denials of access to certain court records, because lower court did not
articulate the reason for the closure or the evidence that supported the need
for closure, as required under First Amendment jurisprudence.
*
The Court used its supervisory powers to remind the lower court that
secret docketing procedures are unconstitutional, citing United States v.
Valenti, 987 F.2d 708 (11th Cir. 1993), even though lower court had
already reopened the sealed docket.
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2006

Camera access to criminal trial. Savannah Morning News v. Jeffcoat, 280 Ga.
App. 634 (2006) (Adams, J.):
∗
Trial court denied newspaper’s request to place a still camera in the
courtroom because trial court concluded that it “would be harmful to the
rights of the Defendant, the State and the potential jurors,” justifying this
with the fact that the courthouse is small, so a camera would interfere with
the court process.
∗
Court reverses this decision, holding that although the decision to allow
cameras is within the trial court’s discretion, a court must still provide a
factual basis for the exclusion, and none was provided here.

2010

Access to voir dire. Presley v. State, 285 Ga. 270 (2009), rev’d 130 S.Ct. 721
(2010) (per curiam):
*
Georgia Supreme Court, per Hines, J., held that criminal defendant was
not denied right to public trial by trial court’s exclusion of defendant’s
uncle, who was an observer, during voir dire due to lack of space to
accommodate both observers and venire panel members.
*
Sears, C.J., with Hunstein, P.J., dissented, opining that “[a] room that is so
small that it cannot accommodate the public is a room that is too small to
accommodate a constitutional criminal trial.”
*
United States Supreme Court, per curiam, reversed, reiterating that “[t]rial
courts are obligated to take every reasonable measure to accommodate
public attendance at criminal trials.”
*
Thomas, J., with Scalia, J., dissented.

2010

Clear and convincing proof. Stinski v. State, 286 Ga. 839 (2010) (Thompson, J.)
*
Affirming trial court’s refusal to “limit media publicity.”
*
“Because Stinski presented no clear and convincing proof that closure of
his trial proceedings was necessary in addition to the change of venue
actually granted by the trial court, this claim must fail.”

2011

Access to trial. Purvis v. State, 288 Ga. 865 (2011) (Hunstein, J.)
*
Finding defendant’s right to a fair trial violated when defendant’s brother
was excluded from jailhouse courtroom.
*
“[T]rial court, by deciding to hold [ ] trial in a facility where the public’s
access was governed exclusively by jail authorities, failed in its obligation
to take reasonable measures to accommodate public attendance at [ ] trial.”

2011

Child victims. Clark v. State, 309 Ga. App. 749 (2011) (Adams, J.)
*
Affirming closure of courtroom during child testimony regarding sexual
offenses pursuant to O.C.G.A. § 17-8-54.
*
Partial closure permitted by O.C.G.A. § 17-8-54 does not violate
defendant’s right to a fair trial.

2012

Access to criminal records. United States v. Ignasiak, 667 F.3d 1217 (11th Cir.
2012) (Martin, J.):
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*

*

In a prosecution for illegally dispensing controlled substances, the trial
court allowed the federal government, several months after the defendant’s
conviction, to file under seal an in camera notice to the court, along with
an affidavit from one of the prosecutors, revealing for the first time
impeachment information about its key witness.
Court grants the defendant’s motion to unseal the notice and affidavit,
rejecting the government’s assertion that the interest in protecting the
witness’ privacy outweighed the public interest in access to the
information, which revealed that a repeat government expert witness
committed several acts that could have been charged as felonies.

2012

Gag order. Jackson v. Deen, No. CV12-0396-AB (Chatham County Superior
Court, Mar. 9, 2012) (Abbot, J.):
*
Denying defendants’ motion for a gag order prohibiting the parties and
lawyers in the sexual harassment suit against restaurateur Paula Dean from
commenting publicly or disseminating information about the case.
*
The trial judge noted the availability of other remedies to address concerns
about extrajudicial comments and improper conduct by the parties, as well
as the fact that civil jury trials may be less sensitive to extrajudicial speech
than criminal ones.

2012

Courtroom closure during sexual offense trial. Pate v. State, 315 Ga. App. 205
(2012) (Doyle, J.):
*
Affirming partial closure of the courtroom during the testimony of two
victims, both 13 at the time of the alleged incidents, in a trial for statutory
rape, aggravated assault with a deadly weapon and possession of a knife
during the commission of the felony of statutory rape.
*
The trial court did not abuse its discretion because it limited the closure by
allowing the defendant, the attorneys for both sides and their employees,
the immediate family members or guardians of the witnesses and the
defendant, court officers, sheriff’s deputies and members of the news
media to remain in the courtroom during the testimony.
Guyton v. Butler, No. 12-10334, 2012 WL 4354681, at *1 (11th Cir. Sept. 25,
2012) (per curiam) (unpublished opinion):
*
Affirming finding that sexual-offense defendant’s right to a public trial
was not violated because he agreed that the courtroom would be closed
was not contrary to clearly established federal law, and the defendant’s
counsel was not ineffective for consenting to closure of the courtroom.
*
“No clearly established Supreme Court precedent holds that a defendant
cannot waive the right to a public trial, nor that the court must balance the
interests of closure absent an objection. . . . Further, there is no clearly
established federal law stating that counsel cannot waive the right to a
public trial as a strategy decision without his client’s consent.”

2012

2012

Access to courtroom in which grand jury returns indictment. State v. Brown,
315 Ga. App. 282 (2012) (Mikell, J.) (Dillard, J., concurring fully and specially
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with an opinion) (Blackwell, J., dissenting) (Boggs, J., dissenting), cert. granted
(Jan. 22, 2013) (No. S12G1305):
*
When an attorney at the firm representing the defendant went to the
recently constructed Cobb County Courthouse to observe the return of the
indictment, he found the building’s doors either locked or guarded by
sheriff’s deputies, who were stationed at the only public entrance to ensure
the integrity of the clerk’s office files being transferred to the new building
and as a security measure because some courthouse construction workers
were using knives and hammers to install carpeting.
*
To gain entry to the courthouse, the lawyer was instructed to call the court
administrator and obtain a personal escort across the public walkway to
the courtroom, a process that delayed him about 10 to 15 minutes and
caused him to miss the return of the indictment.
*
Following an evidentiary hearing on the defendant’s motion in abatement,
the trial court found that because the attorney was delayed and impaired
from reaching the courtroom, the indictment was not returned in open
court and thus quashed the indictment.
*
In affirming this ruling, the appellate court rejected the state’s argument
that there is no law requiring an indictment to be returned in open court
because neither the federal nor state constitution addresses the issue,
noting that “Georgia case law has long held that an indictment must be
returned in open court to be valid. This requirement ‘must be complied
with in every case,’ and failure to comply strictly with this rule may
nullify an otherwise valid indictment.”
*
Judge Blackwell argued that the lower court applied the incorrect legal
standard by failing to make findings as to whether the lawyer was
unreasonably prevented by courthouse officials from attending a court
proceeding.
*
In his dissent, Judge Boggs said that although access to the courthouse
was limited and required the assistance of court personnel, it was not
prohibited, and the presence of other members of the public and media in
the courtroom “demonstrate[d] beyond dispute that the courtroom was
indeed open to the public,” and the indictment was thus returned in open
court; “[t]he majority’s holding here will result in challenges to the opencourt rule based upon claims by lawyers or members of the public who
arrive at the courthouse minutes before they believe an indictment is to be
returned, only to be briefly detained by courthouse security or a crowded
elevator.”
2012

Access to discovery material. Purdue Pharma L.P. v. Ranbaxy Inc., No. 3:12MC-1, 2012 WL 1414308, at *1 (M.D. Ga. Apr. 20, 2012) (Royal, C.J.):
*
Granting a motion to seal documents filed in support of a party’s crossmotion to compel a deposition in a patent infringement case.
*
The court stated that although materials filed in conjunction with
dispositive or otherwise substantive motions are subject to the common
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law right of access, the need for public access to materials filed in
conjunction with a pretrial discovery motion is low.
2012

2013

2013

Change of venue based on pretrial publicity. Stephens v. Sec’y, Fla. Dep’t of
Corrs., 678 F.3d 1219 (11th Cir. 2012) (per curiam):
*
Affirming denial of death row inmate’s petition for a writ of habeas
corpus, finding that the defendant’s attorney’s failure to move and argue
for a change of venue due to abnormal pretrial publicity did not amount to
ineffective assistance of counsel.
*
According to the court, the record demonstrated that the trial court went to
great lengths to voir dire the jury with regard to the pretrial publicity of
this case and to insulate the jury from the taint of impartiality by
conducting individual voir dire of the potential jurors to detect any
potential juror who had been persuaded by the pretrial publicity.
Heidt v. State, __ Ga. __, 2013 WL 56915 (2013) (Blackwell, J.):
*
Finding no abuse of discretion in trial court’s denial of defendant’s motion
for a change of venue of trial for murder of his father and brother, assault
of his mother and arson of his parents’ home.
*
The court held that the defendant failed to allege that the gossip about the
case was untrue or even disputed at trial and failed to show that the pretrial
publicity was inflammatory or created a hostile atmosphere, and noted that
of the 59 jurors who were questioned during voir dire, only six were
excused because pretrial publicity made it impossible for them to render a
verdict based solely on the evidence.
Reddings v. State, __ Ga. __, 2013 WL 398971 (2013) (Hunstein, C.J.):
*
Finding no abuse of discretion in trial court’s denial of murder defendant’s
motion for a change of venue where the complained-of pretrial publicity
consisted of two local newspaper articles published a year before the trial,
and only two prospective jurors indicated they had any familiarity with the
case.

2012

Access to voir dire. Evans v. Sec’y, Fla. Dep’t of Corrs., 699 F.3d 1249 (11th
Cir. 2012) (Carnes, J.):
*
Affirming ruling that defendant was not entitled to habeas relief based on
the Florida Supreme Court’s decision that his Sixth Amendment right to a
public trial was not violated when the trial court partially closed voir dire
proceedings because of limited seating available in a small hearing room.
*
That room was used for individual voir dire of those potential jurors who
had given answers indicating that more specific questioning of them in
front of the other potential jurors might lead to a mistrial, and the decision
to close the portion of voir dire that occurred therein was not contrary to
clearly established federal law.

2012

Access to civil records. Siemens Indus., Inc. v. SIPCO, LLC, No. 1:10-cv-2478,
2012 WL 5334186, at *1 (N.D. Ga. Oct. 26, 2012) (Carnes, C.J.):
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*

*

2012

2013

2014

Granting both parties’ unopposed motions to seal various documents filed
in conjunction with summary judgment motions in a contract and patent
dispute.
“Ordinarily, the Court is reluctant to seal pleadings and other documents
because of the presumption in favor of public access. . . . However, in this
case there is good cause to grant the motions to seal because the
referenced filings include and restate the material provisions of a
confidential settlement agreement.”

Sequestration rule vs. right to a public trial. Nicely v. State, 291 Ga. 788
(2012) (Blackwell, J.):
*
The state Supreme Court rejected the argument of a criminal defendant
who was convicted of the felony murder of a 1-year-old child and who
claimed that his father was denied equal protection when the trial court
excluded him from some of the trial proceedings pursuant to the rule of
sequestration but allowed the victim’s mother to attend pursuant to an
exemption in the Crime Victims’ Bill of Rights, notwithstanding the fact
that she too was a witness at trial.
*
The defendant “does not point us to a single case in which the
sequestration of a witness was held to violate the right to a public trial, and
we have found none. To the contrary, we have found case upon case in
which courts have held that the rule of sequestration ordinarily does not
even implicate the right to public trial, much less infringe upon it” (citing
numerous federal and state cases nationwide).
*
Because the sequestration rule does not violate a fundamental right, the
differential treatment between the defendant’s father and victim’s mother
passed equal protection muster because it was rationally related to a
legitimate state interest, namely the interests in restraining witnesses from
“tailoring their testimony to that of earlier witnesses” and “aid[ing] in
detecting testimony that is less than candid” and according to crime
victims the same right to be present as the Constitution accords to the
accused.
Return of indictment on “open court.” State v. Brown, 293 Ga. 493 (2013)
(Nahamias, J.):
*
Holding that indictment was not returned in “open court” as required
where new courthouse was not technically scheduled to be open until four
days later.
*
Refusing to adopt a “harmless error” standard “[i]n light of the historical
precedent of returning indictments in open court and this state’s policy of
protecting the openness of our courts.”
Camera Access. McLauren v. Ott, 327 Ga. App. 488 (2014) (McFadden, J.):
*
Holding that camera access pursuant to Uniform Superior Court Rule 22
was not limited to the news media.
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*

Rejecting the trial court’s conclusion that camera access was unnecessary
as the “proceedings [were] open to anyone who wants to travel to the
courthouse.”

2014

Closure of Sentencing Hearing. Freeman v. State, 328 Ga. App. 756 (2014)
(Doyle, J.):
*
Affirming closure of testimony of single witness during sentencing
hearing.
*
Finding that trial court had considered all possible alternatives in
maintaining open courtroom without hindering ongoing investigation.

2016

Closure during Testimony. Jackson v. State, 339 Ga. App. 313 (2016)
(Peterson, J.):
*
Reversing conviction where courtroom cleared during minor testimony –
the “most critical testimony of the trial.”
*
Finding that trial court failed to make any findings supporting closure or
address possible alternatives.

2016

JQC Opinion 239. In re Judicial Qualifications Commission Formal Advisory
Opinion No. 239 (2016) (Per Curium)
*
Considering authority of JQC to opine on open courtrooms.
*
Finding JQC opinion appropriate to the extent it directed judges to binding
precedent on access.
*
Finding the extent to which children can be excluded from the courtroom
and to which security personnel can inquire of purpose of visit of
attendees to be unsettled questions.

2017

Failure to Hold Required Hearing. Altman v. Altman, 301 Ga. 211 (2017)
(Nahmias, J.)
*
Holding that trial court improperly failed to hold hearing prior to sealing
in-chambers interviews with children in divorce matter.
*
Finding that trial court’s blanket statement of “good cause shown” was
insufficient to justify sealing order.

2017

Rule 21 Relief. Merchant Law Firm, P.C. v. Emerson, 301 Ga. 609 (2017)
(Peterson, J.)
*
Holding that given Uniform Superior Court Rule 21’s governance of
access to court records, requests for mandamus, injunctive, or declaratory
relief were inappropriate.

2017

Court Audio. Undisclosed v. The State, 807 S.E. 2d 393 (2017) (Peterson, J.)
*
Holding that Uniform Superior Court Rule 21 applies only to records filed
with the court.
*
Court reporter’s audio files were not “court records” in this instance
because they were not filed with the court.
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2018

Gag Orders. WXIA v. State, 303 Ga. 428 (2018) (Blackwell, J.)
*
Media has standing to challenge gag orders, even when not directly
restrained by them.
*
Vacating gag order, “even under most deferential” standard of review
where order was not “narrowly tailored to avoid a clear and present danger
or serious and imminent threat to a competing, protected interest and to
the extent that no alternatives less restrictive than a prior restraint [were]
reasonably available.”
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SECTION 5 GEORGIA’S ANTI-SLAPP STATUTE
5.1 SYNOPSIS OF CASES REGARDING
GEORGIA’S ANTI-SLAPP STATUTE, O.C.G.A. § 9-11-11.1
1997

Providence Constr. Co. v. Bauer, 229 Ga. App. 679 (1997) (Beasley, J.):
*
Upholding dismissal under O.C.G.A. § 9-11-11.1 of action for injunction,
breach of contract and tortious interference with contractual relations by
developer against residents who actively opposed rezoning proposals.

2000

Davis v. Emmis Publ’g Corp., 244 Ga. App. 795 (2000) (Blackburn, J.):
*
Plaintiff sued publisher for libel, false light invasion of privacy and
tortious interference with business relations in connection with a magazine
article. Defendants raised in their answer the defense that Plaintiff failed
to verify his complaint, pursuant to the anti-SLAPP statute.
*
Assuming the anti-SLAPP statute applied to the case, the Court held that
the plaintiff was required to verify his complaint within 10 days of being
notified of the verification omission and his failure to do so was not
amendable defect and, thus, his complaint should have been stricken.
*
In his concurrence, Judge Eldridge wrote that the anti-SLAPP statute did
not apply to the case and the statute was not intended to protect the media
from tort liability.

2001

Hawks v. Hinely, 252 Ga. App. 510 (2001) (Blackburn, J.):
*
Holding that failure to comply with verification requirements of O.C.G.A.
9-11-1.1 was a non amendable defect that should result in a dismissal with
prejudice.

2002

Denton v. Browns Mill Dev. Co., Inc., 275 Ga. 2 (2002) (Hines, J.):
*
Developers filed action for trespass, libel, slander, and intentional
interference with business operations against Appellant, a resident who
opposed the development of natural areas.
*
The Court affirmed the dismissal of the libel, slander and intentional
interference with business operations claims because the Developers’
complaint was not properly verified, pursuant to the anti-SLAPP statute.
However, the Court affirmed the Court of Appeals’ holding that the antiSLAPP statute did not apply to the trespass claim and, therefore, that
claim should not be dismissed.

2003

Metzler v. Rowell, 248 Ga. App. 596 (2003) (Smith, J.):
*
Landowner brought suit against residents who were vocal opponents of his
plan to redevelop his property . The causes of action were tortious
interferences with business relations, trespass, and interference with right
of quite enjoyment of property.
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*

The Court affirmed dismissal, holding that the statements of the concerned
residents were privileged and, therefore, O.C.G.A. 9-11-11.1 applied. The
court held that plaintiff’s framing of his claims as tortious interference
with contract or business relations does not render the assertion of
privilege inapplicable.

2003

Chatham Orthopaedic Surgery Ctr., LLC v. Ga. Alliance of Cmty. Hosps., Inc.,
262 Ga. App. 353 (2003) (Phipps, J.), overruled by Berryhill v. Ga. Cmty. Support
& Solutions, No. S06G0038 (Ga. Nov. 28, 2006) (Carley, J):
*
Recognizing that, unlike other state anti-SLAPP statutes, “Georgia’s is
not limited to actions brought by or against particular classes of
parties.”
*
Noting that both the party asserting the claim and the party’s attorney of
record must properly verify the complaint and holding that the failure to
file a timely verification is a nonamendable defect.

2003

Buckley v. DIRECTV, Inc., 276 F. Supp. 1271 (N.D. Ga. 2003) (Shoob, J.):
*
Defendant, DIRECTV, Inc., sent letters to thousands of individuals,
including plaintiffs, who were identified as owners of devices used to
unscramble DIRECTV’s satellite signals without authorization. The
letters informed plaintiffs of the illegality of their conduct, and it notified
them that they would face legal action unless they agreed to a settlement.
After receiving this information, plaintiffs sued DIRECTV. DIRECTV
moved to dismiss the complaint pursuant to Georgia’s anti-SLAPP statute.
Plaintiffs argued that the statute did not apply because DIRECTV’s
demand letters did not involve an issue of public interest or concern.
*
Court disagrees with plaintiffs and dismisses their complaint, explaining
that a letter in preparation of legal proceedings is an act in furtherance of
free speech or the right to petition the government for redress of
grievances, and fact that the demand letters were sent to thousands of
people regarding an issue affecting millions renders plaintiffs’ claims as
touching on matters of public concern.

2004

Land v. Boone, 265 Ga. App. 551 (2004) (Eldridge, J.):
*
Stating in dicta that dismissal for failure to verify is without prejudice and
the suit may be refiled.

2004

Walden v. Shelton, 270 Ga. App. 239 (2004) (Eldridge, J.):
*
Recognizing that expenses and attorney fees are available under O.C.G.A.
9-11-11.1 when a complaint is verified in violation of the statute;
however, such an award is not mandatory.

2004

Harkins v. Atlanta Humane Soc’y, 278 Ga. 451 (2004) (Carley, J.):
*
Former employee of the AHS and another woman publicly criticized the
AHS and its executive director on television and internet message boards
alleging problems with operations at the AHS. The AHS and its executive
2

*

*

director brought defamation actions against the women but failed to verify
their complaints. The trial court denied the women’s motions to dismiss
under the anti-SLAPP statue because the complaints were later amended
to provide verifications.
The Supreme Court recognized that O.C.G.A. 9-11-11.1 allows dismissal
if a claim is falsely verified; however, it held that “dismissal cannot be
based solely on evidence that the claim involves statements in
furtherance of the right of free speech or the right to petition the
government, in connection with an issue under consideration or review
by a governmental body.” The Court held that once such a determination
is made, the claim cannot be dismissed unless the trial court determines
that : “(a) the claimant or his attorney did not reasonably believe that
the claim was well grounded in fact and that it was warranted by
existing law or a good faith argument for the modification of existing
law, (b) the claim was interposed for an improper purpose, or (c) the
defendant's statements were privileged pursuant to O.C.G.A. 51-5-7.”
The Court remanded the cases to the Court of Appeals where they remain
pending.

2004

Blissitt v. Doctors for Medical Liab. Reform, No. 2004CV90693, 2004 WL
5219364 (Ga. Super. Ct., Fulton County Dec 16, 2004) (Barnes, J.):
*
Plaintiff filed suit for invasion of privacy, commercial misappropriation
and publication of private facts after hospital film crew filmed her and
broadcast her image without consent. Court held that anti-SLAPP did not
apply as a matter of law.
*
Court found question of fact as to whether tortious misconduct in the form
of invasion of plaintiff’s right to privacy was committed in gathering the
information used in the speech. If such a tort was committed, defendants
would not have protection by the anti-SLAPP statute. Anti-SLAPP statute
does not safeguard extrajudicial action, which constitutes tortious
misconduct to gather information for use in free speech or petition.

2006

Berryhill v. Ga. Cmty. Support & Solutions, 281 Ga. 439 (2006) (Carley, J):
*
Court affirms lower court’s decision holding that the anti-SLAPP statute
does not encompass all statements that touch upon matters of public
concern but is limited to those statements that fall within the definition of
O.C.G.A. § 9-11-11.1(c).
*
Court holds that list of acts following “includes” in O.C.G.A. § 9-1111.1(c) is exhaustive, and it rejects plaintiff’s argument that the term
should be interpreted broadly as one of enlargement or illustration.
*
Court overrules Chatham v. Orthopaedic Surgery Ctr. v. Ga. Alliance of
Cmty. Hosps., 262 Ga. App. 353 (2003), because it erroneously interpreted
“includes” as “includes,” but “is not limited to.”
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2006

Chatham Orthopaedic Surgery Ctr., LLC v. White, 283 Ga. App. 10 (2006)
(Bernes, J.):
*
Appellants filed a malpractice action against attorney claiming that he
breached the standard of care by failing to file a verified complaint in
accordance with O.C.G.A. § 9-11-11.1(b), and by failing to cure the defect
by amending the complaint within ten days.
*
Court finds that lower court properly granted summary judgment in favor
of attorney on appellants’ claim that attorney breached duty by failing to
verify the complaint within the ten-day period because “at the time of the
original lawsuit, Georgia law was unsettled as to the effect of a dismissal
in cases where written verifications had not been filed within the ten-day
period.”
*
Court finds that lower court erroneously granted summary judgment in
favor of attorney on appellants’ claim that attorney breached duty by
failing to advise them about the potential risks associated with not
verifying the complaint within the ten-day period, given the conflicting
case law on the matter.

2006

EarthResources, LLC v. Morgan County, 281 Ga. 396 (2006) (Benham, J.):
∗
Plaintiff moved to dismiss defendant’s motion for attorney’s fees, arguing
that Georgia’s anti-SLAPP statute prevented a fee award, but trial court
denied plaintiff’s motion.
∗
Supreme Court finds that anti-SLAPP statute does not apply to
defendant’s claim for attorney’s fees. Plaintiff had a full, public
consideration of its grievance, and it lost case on the merits. The antiSLAPP statute was not intended to immunize from the consequences of
abusive litigation a party who has asserted a claim lacking any justiciable
issues of law or fact. Anti-SLAPP statute does not protect those who
abuse the judicial process.

2007

Hagemann v. City of Marietta, 287 Ga. App. 1 (2007) (Phipps, J.):
*
Counterclaims violate anti-SLAAP statute because verifications were
false; court reverses lower court decision finding otherwise.
*
Plaintiff’s declaratory judgment challenging rezoning constitutes petition
to judiciary for redress of grievances in connection with issue of public
interest or concern and thus falls within anti-SLAPP statute.
*
Because city’s counterclaims were filed in response to this action, they
also fall within statute’s ambit.
*
City filed verifications for counterclaims, but mere filing is insufficient
where it is shown that verifications are false. Allegations contained in
counterclaims reveal with certainty that city would not be entitled to relief
under any set of facts.
*
Because record shows that neither city’s attorney nor its mayor could have
reasonably believed counterclaims were warranted, verifications to the
contrary violated anti-SLAPP statute.
4

2007

Smith v. Wal-Mart Stores, Inc., 475 F. Supp. 2d 1318 (N.D. Ga. 2007) (Batten,
J.):
*
Anti-SLAPP statute does not apply.
*
For anti-SLAPP statute to apply, statements from which alleged SLAPP
litigation arises must be made in relation to some official proceeding.
*
Court rejects claim that allegedly infringing statements comparing WalMart to Al Qaeda constitute statements made in connection with an issue
under consideration in an official proceeding and thus fall within antiSLAPP statute.

2007

Adventure Outdoors, Inc. v. Bloomberg, 519 F. Supp. 2d 1258 (N.D. Ga. 2007)
(Forrester, SJ.), reversed on other grounds, 552 F.3d 1290 (11th Cir. 2008):
*
Defendants, New York City officials, sued plaintiffs (and others) in New
York district court for participating in illegal gun sales. Defendants
commented on this ongoing litigation in an accompanying press
conference and press release. Plaintiffs sued defendants in Northern
District of Georgia for libel and slander for this speech.
*
Defendants argue that because this speech includes statements before a
judicial proceeding, plaintiffs’ causes of action against those statements
must be verified in accordance with anti-SLAPP statute.
*
Court performs Erie analysis and concludes anti-SLAPP statute does not
apply because it directly conflicts with Federal Rule of Civil Procedure
8(a) because 8(a) requires only a short, plain statement of claim showing
pleader is entitled to relief, but anti-SLAPP statute would impose
heightened pleading requirement by also requiring verification.
*
However, court recognizes that aspects of anti-SLAPP statute regarding
what communications are privileged under O.C.G.A. § 51-5-7 can be
considered “substantive” rather than “procedural” and are thus applicable
in federal court.

2008

Hagemann v. Berkman Wynhaven Assocs., L.P., 290 Ga. App. 677 (2008)
(Bernes, J.):
*
In prior action, individual property owner filed suit against City of
Marietta in effort to block rezoning of neighboring property in connection
with potential sale of that property by Berkman Wynhaven to a developer.
After deal to sell property fell apart, in part because of litigation, Berkman
Wynhaven filed instant action against property owner asserting claims of
tortious interference with business relations and contractual relations,
conspiracy to tortiously interfere with business and contractual
relationships and to commit fraud, and defamation. Defendant moved to
dismiss based on anti-SLAPP statute. Prior to decision on motion,
plaintiff voluntarily dismissed suit without prejudice. Defendant filed
motion for attorney’s fees and expenses under O.C.G.A. § 9-11-11.1(f),
which the trial denied. Defendant appealed.
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*

*
*

*

*

*
*

*

2008

Court of Appeals found that trial court erred in not awarding defendant
attorney’s fees and remanded to the trial court for a determination of the
proper amount.
O.C.G.A. § 9-11-11.1(b) provides that court “shall” impose sanctions
upon finding that a party has falsely verified a complaint.
Court made required threshold finding that anti-SLAPP statute applied to
plaintiff’s claims. Plaintiff’s allegations of tortious behavior were covered
by anti-SLAPP statute because the tortious behavior complained about
was the filing of the prior suit.
Court held that verifications that claims were well grounded in fact and
warranted by law filed in support of complaint were false because, as a
matter of law, claim for tortious interference with contractual relations
cannot be predicated upon alleged improper filing of lawsuit.
Court held that by use of word “shall,” General Assembly required courts
to impose a sanction upon finding a false verification (expressly
disapproving Walden v. Shelton, 270 Ga. App. 239 (2004), to the extent it
gives trial court discretion regarding whether to impose sanction).
Voluntary dismissal of lawsuit did not constitute a sanction.
Smith, J. (concurring) emphasized that appropriate sanction could include
one of all of the following: fine, public reprimand, litigation costs, or
attorney’s fees.
Blackburn, J. (dissenting) stating that anti-SLAPP statute intends to grant
trial discretion as to form of sanction and that dismissal of case was
appropriate sanction.

Boxcar Dev. Corp. v. New World Communications of Atlanta, Inc., No.
08CV2248-10, 2008 WL 1943313 (Ga. Super. Ct., DeKalb County May 1, 2008)
(Wood, J.):
*
Business brought claims for defamation, invasion of privacy, fraudulent
misrepresentation, and intentional infliction of emotional distress against
local news station for investigative report questioning plaintiff’s business
practices. Court dismissed suit with prejudice due to plaintiff’s failure to
comply with anti-SLAPP statute verification requirements.
*
Generic verifications that allegations in complaint were true and accurate
did not meet requirements of O.C.G.A. § 9-11-11.1(b).
*
A defendant who comments upon potential illegal or wrongful conduct
made in connection with issue under consideration or review by
government has engaged in an "act" under Georgia's anti-SLAPP statute.
Even defendant’s statement made prior to initiation of government
investigation qualifies as an "act" of free speech under anti-SLAPP statute.
*
By its very nature, investigative news report is medium that seeks to
influence the public or government.
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2008

Jenkins v. Anderson, No. A08A1832, 2008 WL 5248987 (Ga. Ct. App. Dec. 18,
2008) (Andrews, J.):
*
Member of City Council sued individual defendant alleged that defendant
made defamatory statements about him in numerous letters and e-mails.
*
Pursuant to anti-SLAPP statute, trial court may dismiss claim where it
makes substantive, evidentiary determination that the verification is false
because the claim infringes on the rights of free speech or petition as
defined by the statue.
*
After a hearing, the trial court made a substantive, evidentiary
determination that the verification that was filed was partially false
because the statements in question were privileged pursuant to O.C.G.A. §
51-5-7(4).
*
Appellate court was unable to address plaintiff’s claim on appeal that the
trial court’s determination was erroneous because the alleged statements in
the letter were not part of the record on appeal. Although the trial court
considered the letter, neither the letter nor the substance of the statements
was included in the record on appeal. Plaintiff bears the burden of
showing affirmatively that the trial court erroneously found the statements
privileged and could not carry that burden on the record before the court.
Appellate court therefore must assume that trial court’s ruling was proper.
*
Appellate court reversed trial court’s order to the extent it dismissed
defamation claims that were not based on the particular letter at issue.

2009

Lovett v. Capital Principles, LLC, 300 Ga. App. 799 (2009) (Andrews, P.J.):
*
Holding that anti-SLAPP statute applied in an action by the former
manager of school system’s technology department, who alleged that
school board employees, who were hired to make recommendations
regarding implementation of a computer software program, slandered her
and interfered with her business relationship with the school system.
*
Boards consideration of the issue of how to implement the computer
program in the school system was an “official proceeding authorized by
law” within the meaning of the anti-SLAPP statute, and the defendants’
oral statements to the board in connection with the issue under review in
the instant case “could reasonably be construed as [acts] in furtherance of
the right of free speech ... in connection with an issue of public interest or
concern.” OCGA § 9-11-11. 1(b).
*
Noting that the fact that defendants’ acted while engaged in a commercial
transaction did not render the verification requirements of the anti-SLAPP
statute inapplicable. The fact that the speech at issue was motivated by a
commercial consideration did not lessen the constitutional protection to
which the speech was entitled.
*
Affirming dismissal of former manager’s complaint. As anti-SLAPP
statute applied to the action, the former manager was required to comply
with the provisions of O.C.G.A. § 9-11-11.1(b) and timely file a
verification of her complaint at the time of filing the complaint, or within
7

ten days after the omission was brought to her attention. Plaintiff had
failed to verify her complaint either at the time of filing, or subsequently
when the omission was brought to her attention.
2011

1524948 Alberta Ltd. V. Lee, 2011 WL 2899385 (N.D. Ga. 2011) (Story, J.):
*
Holding that anti-SLAPP statute did not apply in federal court because it
conflicted with Federal Rule of Civil Procedure 8(a).

2011

Hindu Temple and Community Center v. Raghunathan, 311 Ga. App. 109 (2011)
(Dillard, J.):
*
Holding that anti-SLAPP statute applied in an action by a religious
institution against persons who had alleged that they had engaged in credit
card fraud.
*
Affirming dismissal on Motion to Dismiss even where verifications filed.
Evidence submitted to support Complaint “woefully short of the prima
facie evidence required to support the claims….”
*
Affirming award of attorneys’ fees greater than flat fee actually charged.

2012

Jefferson v. Stripling, 316 Ga. App. 197 (2012) (Mikell, J.):
*
Holding that anti-SLAPP statute applied in attorney’s suit alleging tortious
interference, libel and slander and other claims against opposing parties in
a property dispute based in part on complaints the parties made about the
attorney to the State Bar of Georgia, ruling that “issues before the State
Bar involving conduct of attorneys are ‘official proceeding[s] authorized
by law’ and, therefore, covered by the Anti–SLAPP statute.”
*
Finding that the trial court abused its discretion in dismissing the claims
under the anti-SLAPP statute without holding an evidentiary hearing as
required by § 9-11-11.1(d)’s mandate that “[t]he motion shall be heard not
more than 30 days after service . . . .”

2012

Paulding Cnty. v. Morrison, 316 Ga. App. 806 (2012) (Dillard, J.):
*
Holding that “wherefore” clauses that contained a prayer for attorneys’
fees in the Board of Commissioners’ answers to landowners’ complaints
challenging zoning decisions did not constitute counterclaims subject to
the anti-SLAPP statute’s pleading verification requirements.
*
Reversing trial court decision that struck the clauses from the Board’s
answers as impermissible counterclaims and ordered both the Board and
its attorney to pay more than $265,000 in attorneys’ fees to the landowners
as a sanction for the alleged statutory violations.
*
“[T]he anti-SLAPP statute does not preclude a party defending a lawsuit
from preserving its right to seek attorney fees and expenses if the lawsuit
later is determined to lack substantial justification.”

2012

Settles Bridge Farm, LLC v. Masino, 734 S.E.2d 456 (Ga. Ct. App. 2012)
(McFadden, J.):
8

*

*

Holding that statements chamber of commerce vice president made to city
manager about a zoning matter that had already been communicated to the
city and allegedly initiated its adoption of a building moratorium and
special permit requirement were privileged under the anti-SLAPP statute
since the statements were made in connection with an issue of public
interest or concern and in good faith.
Affirming lower court’s denial of landowner’s request to lift the automatic
stay on all discovery imposed by the anti-SLAPP law where the
landowner did not make a good-cause showing that there was other
evidence necessary for resolution of the motion to dismiss as required to
extend discovery.

2013

Emory University v. Metro Atlanta Task Force for the Homeless, Inc., 320 Ga.
App. 442 (Ga. Ct. App. 2013) (Ray J.):
*
Holding that claims against Emory University were neither on-their-face
made “to any official proceeding authorized by law nor in connection with
an issue under consideration by any official proceeding.”
*
Finding the fact that Plaintiff’s Complaint was vague was not an issue,
where Defendant could have sought limited discovery to determine
whether Anti-SLAPP statute applied.

2014

The Royalty Network, Inc. v. Harris, 756 F.3d 1351 (11th Cir. 2014) (Black, J.):
*
Holding that the verification requirement of O.C.G.A. §9-11-11.1 was a
procedural requirement that did not apply in federal court.

2016

Barnett v. Holt Builders, LLC, 338 Ga. App. 291 (2016) (McMillian, J.)
*
Holding that trial court erred in not dismissing defamation claim for
failure to file verification under O.C.G.A. § 9-11-11.1 where statements
complained of related to prior litigation.

2016

Legislature Passes New anti-SLAPP Statute, O.G.A. § 9-11-11.1 (House Bill
513).
*
Applies to “[a]ny written or oral statement or writing or petition made in a
place open to the public or a public forum in connection with an issue of
public interest or concern” and “[a]ny … conduct in furtherance of the
exercise of the constitutional right of petition or free speech in connection
with a public issue or an issue of public concern.”
*
Contains a mandatory award of attorneys’ fees to prevailing party, and a
right of immediate appeal.

2018

Carbone v. Cable News Network, 910 F.3d 1345 (11th Cir. 2018)
*
Holding that O.C.G.A. § 9-11-11.1 did not apply in federal court.
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2018

Neff v. McGee, 346 Ga. App. 522 (Ray, J.)
*
Applying statute to attorney statement regarding client’s lawsuit
*
Reversing denial of motion to dismiss or strike where Defendant made a
showing of conditional privilege and Plaintiff failed to offer evidence of
actual malice

2018

Rosser v. Clyatt, 821 S.E. 140 (McFadden, J.)
*
Applying statute to statements made before the effective date of the statute

2019

Grogan v. City of Dawsonville, 2019 WL 417908 (Peterson, J.)
*
Confirming immediate appeal right of decision under O.C.G.A. § 9-1111.1
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SECTION 4 SUBPOENAS, THE REPORTER’S PRIVILEGE AND
THE GEORGIA SHIELD LAW
4.1 SYNOPSIS OF CASES REGARDING
GEORGIA SHIELD LAW, O.C.G.A. § 24-5-508
1990

Izbicki v. Ridgeview Inst. No. 1:89-CV-306-RCF (N.D.Ga., March 27, 1990)
(Freeman, J.):
*
Subpoena to non-party reporter appropriately limited to verifying that
published statements were actually made by the parties to whom they were
attributed.
*
Georgia shield law is not limited to protection of confidential sources.

1990

Vance v. Krause, No 90-1687-5 (DeKalb County Superior Court, Nov. 21, 1990)
(Fuller, J.):
*
Where subpoena sought to compel testimony from non-party television
station photographer who was also a long-time personal friend of
defendant, trial court held that shield law protected from disclosure only
information obtained by photographer as a news gatherer for purposes of
dissemination to the public.

1991

Stripling v. State, 261 Ga. 1 (1991) (Bell, J.):
*
Held that trial court did not err in allowing non-party reporter to invoke
“shield law” privilege against disclosure of the identity of certain
confidential sources — “three former employees of the Douglas County
Sheriff’s Department” — who had informed her of “precise details on a
systematic policy of eavesdropping” of attorney-client communications at
the Douglas County jail. A death row inmate sought to compel the
testimony for purposes of a motion for new trial.

1991

Nobles v. State, 210 Ga. App. 483 (1991) (McMurray, J.):
*
In a highly publicized criminal action, a television station reported while
the jury was out that it had learned the jury was eleven to one for
conviction and one juror was holding out and would not budge. After the
jury returned its verdict, trial court polled the jury, which stated that the
facts as to their deliberations had been otherwise and, in addition, that no
juror had seen the telecast. Defendant subpoenaed the station’s reporter
for purposes of supporting a mistrial motion on grounds of jury tampering
or misconduct.
*
The trial court quashed the subpoena on the grounds that since the report
was inaccurate and the jury had not seen it, no impropriety had taken place
and piercing the reporter’s shield of confidentiality would bring forth no
relevant information.
*
Affirmed. The shield law was not “meant to be used to uncover the source
of mere courtroom gossip or speculation that appears to have been
involved here. Nor has it been shown that the disclosure of the source of

this erroneous information was in any way material or relevant, or
necessary to the presentation of appellant’s case. Moreover, the trial court
had instructed the jury on several occasions that they were not to read,
listen or watch any news reports, nor to discuss the case among
themselves or with anyone else.”
1992

Miller v. Greer, No. 91-5492-7 (DeKalb County Superior Court, March 20, 1992)
(Peeler, J.):
*
Action to compel reporter to answer questions about the source of
information about an article. Requested relief denied as plaintiff had
failed to exhaust alternative, non-media sources from which information
might be obtained. Of the thirty-one possible alternative sources, plaintiff
had only deposed a handful.

1993

State v. Rower, No. 93-1157-18 (Cobb County Superior Court, March 10, 1993)
(Staley, J.):
*
Trial court initially quashed the State’s grand jury subpoena demanding a
newspaper reporter’s audiotapes of a “jailhouse” interview with a
defendant who had confessed to being the triggerman in a highlypublicized murder, holding that the State had neither carried its burden
under the shield law nor demonstrated a waiver of the privilege. After
allowing the State to reopen the evidence as to “necessity” and
“alternative sources”, the trial court granted the State’s motion for
reconsideration and enforced the grand jury subpoena holding the State
had carried its burden under each of the showings required by the
privilege.
*
Georgia Supreme Court, No. S93A1072, affirmed without opinion.

1995

Royals v. Spearman, No. CV693-121 (S.D. Ga., September 15, 1995) (Moore, J.):
*
Augusta Chronicle reporter wrote a series of articles about allegations of
sexual abuse made by female prisoners, who later sued prison and certain
prison personnel for violation of their constitutional rights. Defendants
sought to compel reporter to disclose names of confidential informants and
computer transcripts of interviews with informants.
*
Trial court denied motion to compel on ground that “[d]efendants have not
convinced the Court that this information is highly relevant and necessary
to the proper preparation or presentation of their case.”

1997

CSX Transp. v. Cox Broadcasting, Inc., No. E-59240 (Fulton County Superior
Court, May 29, 1997) (Bonner, J.):
*
Action in equity by CSX Transportation seeking discovery from WSB-TV
and WXIA-TV of their news coverage of an accident at a railroad crossing
involving a CSXT train and a motor vehicle.
*
Requested relief denied as the information and knowledge sought by
CSXT was privileged pursuant to the shield law, O.C.G.A. § 24-9-30, and
CSXT could not make the showing required by the statute to justify
compelling the discovery sought.
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1999

In Re Paul, 270 Ga. 680, 513 S.E.2d 219, (Fletcher, J.):
*
Reversing the trial court, the Supreme Court ruled that the state shield law
protected a news reporter from disclosing his unpublished information
obtained during a jailhouse interview. The Court explicitly held that
Georgia’s statutory reporter’s privilege applies both to confidential and
non-confidential information and that a reporter ordered to disclose such
information is entitled to an immediate, direct appeal to the Georgia
Supreme Court.

2001

Atlanta Journal-Constitution v. Jewell, 251 Ga. App. 808 (2001) (Johnson, J.):
*
Refusing to adopt a constitutional reporter’s privilege for confidential
sources in a case where the news reporter is a party, but requiring
protection of such sources under general civil discovery procedures.
Accordingly, before such sources must be disclosed, the court must
require that the plaintiff “specifically identify each and every purported
statement he asserts was libelous, determine whether the plaintiff can
prove the statements were untrue, taking into account all the other
available evidentiary sources, including the plaintiff’s own admissions,
and determine whether the statements can be proven false through the use
of other evidence, thus eliminating the plaintiff’s necessity for the
requested discovery.”

2002

In re: Morris Communs. Co, 258 Ga. App. 154 (2002) (Smith, J.):
*
The State subpoenaed a reporter for the Georgia Times-Union seeking
testimony regarding two articles that she had written about a robbery. The
State wanted to use the reporter to authenticate information that appeared
in the articles. The newspaper filed a motion to quash pursuant to
Georgia’s qualified reporter’s privilege, O.C.G.A. § 24-9-30. The trial
court denied the motion to quash.
*
The Court of Appeals affirmed the trial court’s decision, holding that the
reporter had waived the privilege, but only as to the information that
actually appeared in the articles. Because the subpoena did not seek
“substantive, confidential or unpublished” materials, the reporter was
required to testify concerning the limited information that was sought.

2004

Torrance v. Shook, No. 03-SV-55 (State Court of Toombs County, Jan. 8, 2004)
(Mikell, J.):
*
The Savannah Morning News published a series of articles concerning the
death of a man whose body was found in the swimming pool of the
Vidalia city attorney. The plaintiff filed a defamation case against the
defendant who he claims made remarks indicating that plaintiff was
involved in the man’s death. The plaintiff subpoenaed a reporter for the
Savannah Morning News seeking his deposition and his files concerning
the man’s death.
*
The trial court quashed the subpoena on the grounds that the testimony
and information sought was privileged under O.C.G.A. § 24-9-30 and the
plaintiff failed to show that he could not obtain the information by
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alternative means. The Court noted that the plaintiff also had sued the
newspaper and the reporter for defamation in Richmond County and
discovery in that case was ongoing.
2007

Flynn v. Roanoke Cos. Group, Inc., No. 1:06-CV-1809-TWT, 1:07-MD-1804TWT, 2007 WL 4564113 (N.D. Ga. Dec. 21, 2007) (Thrash, J.):
*
Subpoena issued to CNN for interview footage.
*
CNN moves to quash claiming reporter’s privilege and that footage is
protected by Georgia Reporter’s shield.
*
Court finds CNN is entitled to qualified reporter’s privilege against
disclosing all unaired footage of program in question, but this does not
extend to non-confidential interview with plaintiff in this action, which
was partly broadcast.
*
Court explains it “is not persuaded that the freedom of the press is in
anyway hampered when a news broadcasting corporation turns over
nonconfidential video footage of a plaintiff interview.”
*
However, CNN is entitled to withhold unaired footage that has nothing to
do with plaintiff because subpoena fails to explain why every piece of
unaired footage is either relevant or necessary to defense.

2008

Hendrix v. Highsmith, No. 07 CV 1290 B, 2008 WL 2078966 (Ga. Super. Ct.,
Hall County May 9, 2008) (Gosselin, J.):
*
Subpoena issued to news reporter seeking to obtain discovery of document
sent anonymously to reporter leaking results of drug test. Court denied
motion to compel, finding that plaintiff had not overcome privilege
provided by O.C.G.A. § 24-9-30.
*
Plaintiff failed to satisfy any of three requisite conditions necessary to
overcome privilege.
*
Plaintiff failed to show that he exhausted non-media sources from which
the information might be obtained. Court found it pertinent that plaintiff
stipulated with defendants not to pursue discovery until after court ruled
upon motion to compel information from reporter. Plaintiff did not depose
any of numerous alternative sources from whom plaintiff might have
determined when and how drug test was leaked.
*
Plaintiff failed to show how the document was material, relevant or
necessary to the proper preparation or presentation of his case. The
document sent to the reporter was not necessary to prove that the drug test
was leaked. That fact was undisputed and could easily be stipulated to by
the parties. Even if document did contain source-identifying information,
it might be cumulative of other evidence because other circumstantial
evidence existed regarding identity of person who leaked drug test.
*
Even if plaintiff could satisfy all three factors of privilege exception,
motion to compel was premature because plaintiff needed to show claims
were viable and that disclosure of the information would be critical to
prosecution of his case.
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2008

Giddens v. Advantage Mobility Solutions, Inc., No. 08A84548-3, 2008 WL
4947726 (Dekalb County State Ct. Nov. 9, 2008) (Purdom, J.):
*
Plaintiffs, individuals involved in litigation relating to injuries sustained in
elevators, issued subpoena to news reporter seeking information pertaining
to investigative report regarding elevators. Reporter filed motion to quash
asserting protection under O.C.G.A. § 24-9-30. Court granted motion to
quash.
*
Court found that plaintiffs had made no showing that the evidence was not
reasonably obtainable by other means or that it was necessary to the
proper preparation or presentation of the case. While plaintiffs had
noticed the deposition of one of the individuals who had overheard a
conversation when defendant made an admission at issue, plaintiffs did
not seek the information from other witnesses who were present.
Plaintiffs also failed to show that information was necessary to case
because they did not seek to obtain it from other witnesses. Court rejected
argument that it was necessary for plaintiffs to obtain video from reporter
because it would present the alleged admission more powerfully than
would testimony from other witnesses, finding that such a rationale would
eviscerate the privilege.
*
Court held that reporter had not waived privilege not to disclose unaired
audio and other information by broadcasting another portion of the tape.

2009

Soloski v. Adams, (N.D. Ga. April 30, 2009) (unreported) (Shoob, J.)
*
Court overturned an order issued by a Magistrate Judge that had required a
former Atlanta Journal-Constitution journalist, Ms. Simmons, to disclose
the identity of a confidential source.
*
Court found clear error in at least two respects: (1) the Magistrate Judge’s
finding on exhaustion of alternative sources, and (2) the Magistrate
Judge’s finding on the “necessity” of the identity of the confidential
source to the case.
*
Court noted that by failing to depose Soloski’s accuser, “who arguably had
the greatest interest in publicizing the investigation, plaintiff clearly failed
to ‘beat the bushes’ to identify Ms. Simmons’ source.”
*
Court was highly critical of a stipulation entered into between the plaintiff
and defendants that stated that depositions of several University
administrators had established that the identity of the source “could not be
reasonably obtained other than by asking Ms. Simmons directly.” Court
held that: “[T]he duty to exhaust reasonable alternative sources of
information is not one that the parties can simply “stipulate” away. Nor is
the Court required to accept a self-interested stipulation that is patently
false.”
*
Court concluded that the identity of the initial source was not necessary to
Soloski’s privacy claim because the on-the-record confirmation of the
investigation into alleged breach of sexual-harassment policy by Soloski
by a University official gave him an independent basis to allege a privacy
violation if such a cause of action existed under Georgia law.
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2013

Bateman v. Summit Logistics Services, Inc., (N.D. Ga. April 9, 2013) (unreported)
(Treadwell, J.)
*
Court granted motion to quash subpoena to reporter seeking accident
related video and “observations.”
*
Court found Georgia law applicable in diversity actions.
*
Court concluded production of some photographs did not waive privilege,
and there was no showing that the information could not have been
otherwise obtained.
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SECTION 3: ACCESS TO MEETINGS UNDER THE
GEORGIA OPEN MEETINGS ACT
3.1 SYNOPSIS OF GEORGIA OPEN MEETINGS ACT CASES
Georgia Open Meetings Act
O.c'G.A. §§ 50-14-1, et seq

1973

University committees. McLarty v. Board a/Regents, 231 Ga. 22 (1973)
(Undercofler, J.):
.:. Suit for access to meetings of a committee composed of facility members and
students of the University of Georgia which was organized by the Dean of
Student Affairs for the purpose of reviewing allocation of Student Activity
Funds .
•:. The Court affirmed the decision of the trial court (Barrow, J.), that such
"advisory groups" do not fall under the Act. [Note that the Act has since been
amended to expressly include agency committees.]
.;. However, the Court for the first time stressed the importance of the Act:
"What the law seeks to eliminate are closed meetings with such engender in
the people a distrust of its officials who are clothed with the power to act in
their name. It declares that the people, who possess ultimate sovereignty
under our form of government, are entitled to observe the actions ofthose
described bodies when exercising the power delegated to them to act on behalf
of the people in the name of the State."

1975

General Assembly. Coggin v. Davey, 233 Ga. 407 (1975) (Gunter, J.):
.;. Suit by three radio reporters and Common Cause for access to meetings of
General Assembly committees .
•:. The Court held that the lower court (Etheridge, J.) erred in holding that the
Open Meetings Act applies to the General Assembly .
•;. Justices Ingram and Hall concurred specially, stating H[w]e do not concur with
the statement in the majority opinion that either the House or the Senate can.
pass an internal operating rule for its own procedures in conflict with a
general law enacted by both bodies and signed by the Governor."

1977

Notice. Harms v. Adams, 238 Ga. 186 (1977) (Hill, J.):
.;. Citizen sought to have certain actions of the Union City planning commission
declared void for failure to comply with the Open Meetings Act
.:. The Court upheld dismissal of the suit by the trial court (Etheridge, J.) based
on the fact that, although the planning commission's meetings were held in
"the mayor's office, a small and crowded room," there was no evidence that
any person attempted to gain admission but was excluded. "While plaintiff
argues that the planning commission meetings were not open to the public,
basically he is contending that the public was prevented from attending

1

because there was no notice of the meetings. Our Sunshine Laws deal with
openness of public mceting, not with notice of such meetings." [Note that the
present Open Meetings Act requires notice of meetings. 1
.:. Justice Ingram concurred in the judgment only, without opinion.
1978

Notice. Dozier v. Norris, 241 Ga. 230 (1978) (per curiam):
.:. Suit by citizens and taxpayers of Columbia County to invalidate certain action
by the county commission taken at an allegedly secret meeting held in one of
the commissioner's homes .
•:. As in Harms, the Court affirmed the rejection by the trial court (Pierce, J,) of
the Open Meetings claim, holding that Act "does not require notice to the
public of governmental meetings; rather, it merely requires meetings to be
open to the public." Unlike in Harms, the Court recognized the importance of
such a notice requirement if the Act is to be effective: "The trial court
realized and this court realizes the potential for abuse when meetings that are
open to the public are held away from their usual places." [Note that the
present Open Mcetings Act requires notice of meetings.]

1979

Timeliness. Worthy v. Paulding County Hospital Authority, 243 Ga. 851 (1979)
(Nichols, C,J.):
.:. Suit challenging public hospital authority'S decision, in executive session, to
apply for an addition to its nursing home facilities. Plaintiff sought to
invalidate the decision for failure to comply with the Open Meetings Act.
.:. The Court affirmed the decision of the trial court (Noland, J.) that such relief
was unavailable as the suit had not been filed within 90 days oflhe decision as
required by the Act.

1980

School boards. Deriso v. Cooper, 245 Ga. 786 (1980) (Nichols, J.):
.:. Suit against the Sumter County school board based on 1976 constitutional
provision requiring school boards to keep all meetings open at all timcs .
•:. The Court reversed and affirmed the trial court (Blanks, J.), holding that
school boards may meet in executive session to discuss, deliberate, consider
01' hear matters enumerated in the Open Meetings Act as exceptions to its
open meetings requirements .
•:. Justice Hill concurred specially .
•:. Justice Jordan dissented, arguing that "the Constitution says what it means and
it means what is says."
.:. The plaintiffs moved for rehearing, which the Court, Justices Jordan and Hill
dissenting, denied: "If the state of the law is perceived by the school patrons
as being unjust, their proper recourse is to their elected representatives in the
General Assembly with suggested revisions to our Constitution and laws."
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1982

Validity of ordinance initially passed in illegal meeting but subsequently
reenacted in legal meeting. Newsome v. City of Union Point, 249 Ga. 434
(1982) (Gregory, 1):
.!. Suit to invalidate ordinance enacted by the City of Union Point regarding the
licensing and sale of m<\1t beverages and wine .
•:. The Court affirmed the trial court (Thompson, J.), holding that it was
unnecessary to consider the plaintiff s Open Meetings claim because the City
subsequently re-enacted the ordinance in compliance with the Act's
provisions.

1985

Criminal prosecution. State v. Kennedy. According to the Georgia Press
Association's amicus brief in Bowers v. Regents, on January 21, 1985, the
Colquitt County Grand Jury indicted county commission chairman Bill Kennedy
on seven counts of Open Meetings violations. He subsequently pled nolo to four
counts and paid a small fine.

1987

Atlanta City Charter. City ofAtlanta v. Pacific & Southern Company, Inc., 257
Ga. 587 (1987) (per curiam):
.:. Appeal by the City of Atlanta of an order requiring that any meeting of the
Atlanta Public Safety Committee at which the so-called "Alice Bond" report
was to be discussed must be open to the pUblic .
•:. The Court affirmed the decisions of the trial COUlt (Eldridge, 1), that the
meeting must be open, holding that the meeting was required to be open by
the Charter of the City of Atlanta, which provides that" All meetings ofthe
council and of its committees shall be open for attendance as provided by
law." The Court emphasized that this provision leaves "no room for closed
meetings." The Court did not consider the Open Meetings Act.

1987

Advisory panels. Atlanta Journal v. Hill, 257 Ga. 398 (1987) (Hunt, 1):
.:. Suit for access to meetings of the Administrative Review Panel appointed by
Mayor Young to conduct a review of actions taken by City officials in
response to Alice Bond's allegations .
•:. The Court declared for the first time that "the Act must be broadly construed
to effect its remedial and protective purposes," which the Court described as
follows: "We note that the Act was enacted in the public interest to protect
the public - both individual and the public generally - from 'closed door'
politics and the potential abuse of individuals and the misuse of power such
policies entail."
.:. However, the Court held that the Act does not cover groups which although
they function on behalf of government have not official authority. The Cmllt
held that the Administrative Review Panel had no such authority, despite its
purposed subpoena powers, because the delegation to it of subpoena powers
was unconstitutional.
.:. Justice Marshall concurred specially, writing that the Open Meetings Act does
not apply to advisory committees. [Note that the Act has since been amended
to expressly include agency committees.]
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.:. Justice Gregory concurred in the judgment only.
1988

Notice. Johnson v. Nicely, 258 Ga. 574 (1988) (Gregory, J.):
.:. Suit to invalidate the Warren County Board of Commissioner's application to
be a host site for a hazardous waste dump based on improper notice of the
Board's meeting in violation of the Open Meetings Act .
•;. The Court reversed the decision ofthe trial court (Pickett, 1), invalidating the
application, holding that, even though the notice did not state the exact time
and place of the meeting, the notice was nevertheless sufficient to comply
with the statute and added that "[ilf more effective notice is desired, the
statute must be amended."
.:. Justice Weltner dissented, arguing that the notice was inadequate as a matter
oflaw.

1988

Personal exception. Atlanta Journal v. Babush, 257 Ga. 790 (1988) (Gregory,
J.):
.;. Suits before Judge Tillman by both The Atlanta Journal-Constitution and The
Attorney General challenging the closure of a State Personnel Board Meeting
at which the Board heard oral argument concerning the demotion and
relocation Public Safety employee Richard Coleman on grounds that he had
endorsed ticket-fixing by members of the State Patrol.
.;. The Court held that the meeting was exempted from the Open Meeting Act's
requirements by the Act's personnel exclusion, noting ."we must recognize the
exclusion whether or not we think it is a good idea."
.;. Justice Weltner dissented, arguing that because the Act must be construed
broadly, its exceptions must be construed narrowly, and so construed it did not
exclude the meeting under review. He stated, "[w]hile this court has the
power to define away any or all of its rights granted to our citizens by the
General Assembly, our duty ought to lead us in other directions."

1988

Subpoenaed·witnesses. Macon Telegraph v. City of Forsyth, No. 88V442
(Monroe County Superior Court, September 30, 1988) (Craig, 1):
.;. Suit by The Macon Telegraph, in which The Atlanta Journal-Constitution
participated as an amicus, for access to meetings conducted by a committee of
the City of Forsyth City Council for the purpose of questioning citizens
concerning allegations of government impropriety .
•;. Judge Craig ruled that the public was entitled to attend such meetings, ordered
disclosure of transcripts of such meetings conducted in closed session in the
past, and enj oined the City from conducting such meetings in secret in the
future.

1989

Criminal pl·osecution. On August 15, 1989, Snellville Mayor Emmett Clower
pleaded no contest to one misdemeanor count of violating the Open Meetings Act
and received a $500 suspended fine. According to a Gwinnett Daily News report,
Clower and other Snellville officials had been accused of participating in
meetings that were not properly posted, of failing to furnish agendas for the
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meetings and offailing to make minutes available within the time period specified
by the Act.
1989

Personnel matters. Times-Journal, Inc., d/b/a Marietta Daily Journal Y. Cobb
County, No. 89-16974-05 (Cobb County Superior Court, Oct. 23,1989)
(Cauthorn, J.):
.:. Suit by the Marietta Daily Journal for an order requiring the defendants to
allow the Journal to inspect and copy the minutes and a tape recording of the
September 26, 1989 meeting of the Cobb County Board of Commissioners .
•;. Judge Cauthorn ruled that the Journal was entitled to the requested relief as
the meeting should have not been closed because more than discussion and
deliberation of a personnel matter occurred, Le., a vote was taken.

1989

Coroner's inqnest. Kilgore Y. R. W. Page Corp., 259 Ga. 556 (1989) (Weltner,
J.):
.;. Access to coroner's inquests is governed by the Open Meetings Act.

1989

Personnel matters. Athens Newspapers, Inc., e( al. Y. Classic Center Authority
for Clarke County, No. SU-89-CV-1543 (Clarke County Superior COUli, Dec. 22,
1989) (Gaines, 1):
.:. Suit by the Athens Banner Herald and Athens Daily News to enjoin closed
sessions of the Classic Center Authority to discuss and deliberate upon the
employment of architectural firms for the Athens Civic Center.
•;. Held that the entire meeting should have been open both (1) because
architectural firms are not "employees" within the meaning of the Open
Meetings Act personnel exception and (2) because the action ofthe Authority
in reducing the number for firms under consideration from six to three was
tantamount to a vote regardless of what other label may be attempted to be
attached and votes are not excluded by the personnel exception.

1991

Board of Education meeting. News Publishing Company d/b/a Rome NewsTribune Y. Board of Educ. of/he City of Rome, No. 90-CV-l1083-2 (Floyd
County Superior Court, Jan. 7, 1991) (Matthew, 1), sum. ajJ'd, (Ga. May 10,
1991 ):
.;. Suit by Rome News-Tribune to enjoin closed sessions of Rome Board of
Education to consider candidates to replace board member who had resigned .
•;. Held that O.C.G.A. § 50-14-13(6), which excepts "meetings when discussing
or deliberating upon the appointment ... of a pubic officer or employee"
from the requirements of the Act, permitted board to close sessions to
consider appointment of new board member.

1991

Coroner's inquest, Kilgore Y. R. W. Page Corp., 261 Ga. 410 (1991) (Bell, J.):
.:. Trial court (Whisnant, 1), held that a coroner's inquest must be conducted in a
manner open to the public. Affirmed.
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.:. The Court held that coroner's inquest must be open under the Open Meetings
Act. "[T]he Open Meetings Act does not by its terms exempt from its
coverage meetings concerning a pending criminal investigation. Moreover,
there is no provision in the Open Meetings Act granting this Court the
authority to fashion the public-interest test for determining whether meetings
required to be opcn by the Act should nevertheless be closed."

1991

Ground for recall. Steele v. Honea, 261 Ga. 644 (1991) (Weltner, J.):
.:. Conduct of public official who participates in closed meeting that is required
by law to be open can become ground for recall under 1989 Recall Act.
.:. According to Fletcher, J., concUlTing, "The practical side of the majority
decision is to point out that if there is the slightest doubt, or any question
whatsoever, as to whether a matter can be the subject of a closed meeting, DO
NOT CLOSE. To err in favor of openness will not result in the imposition of
penalties on public officials, however, to err otherwise may well result in such
penalties. "

1992

Georgia Commission on Gender Bias in the Judicial System meetings.
Fathers Are Parents Too, Inc. v. Hunstein, 202 Ga. App. 716 (1992) (Andrews,
1.):
.:. Group sued chairman of Georgia Commission on Gender Bias in the judicial
system for access to Commission meetings. Trial court (Vaughn, J.),
dismissed suit. Court of Appeals affirmed .
•:. Open Meetings Act does not apply to judicial branch of government or to the
Commission, which was formed pursuant to a Georgia Supreme Court order
to assist the Court in exercising its judicial function.

1992

Timeliness. Walker v. City of Warner Robins, 262 Ga. 551 (1992) (Fletcher, 1.):
.;. Affirming ruling of trial court (Nunn, .T.), that property owners waived Open
Meetings Act challenged to city resolution to seek drainage easements by
failing to raise issue in timely manner.

1993

Public university student disciplinary hearings. Red & Black Publishing
Company v. Board of Regents, 262 Ga. 848 (1993) (Hunt, J.):
.;. Appeal from ruling of trial court (Hull, J.), that records of the University of
Georgia Student Organization Court must be disclosed to the public pursuant
to the Open Records Act but that the Court's disciplinary hearing are not
subject to the Open Meetings Act. Affirmed in part, reversed in part .
•:. The Court concluded that both the records and the disciplinary hearings of the
Student Organization Court must be open to the public: "We are mindful that
openness in sensitive proceedings is sometimes.unpleasant, difficult, and
occasionally harmful. Nevertheless, the policy of this state is that the public's
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business must be open, not only to protect against potential abuses, but also to
maintain the public's confidence in its officials." 262 Ga. At 854.

1993

County board of commissioners executive session. Brennan v. Commissioners
o/Chatham County, 209 Ga. App. 177 (1993) (Johnson, J.):
·t· Affirming determination by trial court (Gadsden, .T.), that a vote of the
Chatham County commissioners in an executive session to dismiss plaintiff,
the appointed county attorney, did not violate Open Meetings Act. The Court
of Appeals held that the Act did not require the executive session to be held in
public because it was held for the purpose of "discussing or deliberating upon
the ... dismissal ... of a public officer or employee," and thus exempt
pursuant to O.C.G.A. § 50-14-3(6) .
•;. The court concluded that the 1992 amendment of O.C.G.A. § 50-14-3(6)
reql.riring that any vote affecting the dismissal of a public employee be taken
in public was not in effect when the commission vote took place in 1991.

1994

Petition for recall. Davis v. Shavers, 263 Ga. 785 (1994) (Clarke, Jr.):
.:. Appeal from decision of trial court (Parmell, J.), finding that applications for
petition of recall of two city councilmen and the mayor of Fort Oglethorpe,
Georgia were insufficient. Among other alleged transgressions, the
application cited a violation of the Open Meetings Act as grounds for the
recall.
.;. Affirming the trial court's decision, the Georgia Supreme Court recognized
that a violation of the Act can be grounds for recall of a politician, but held
that the circumstances of the violation must be set out with "reasonable
particularity," including notice of the time and place of the alleged violation,
so that members of the public can make "an informed decision as to whether
to sign the application for recall." 263 Ga. at 787. According to the Court,
"That was not done in this case." Id

1994

Advisory committees. JersQwitz v. Fortson, 213 Ga. App. 796 (1994)
(Blackburn, J.):
·t· Suit alleging violation of the Open Meetings Act by the Atlanta Housing
Authority's Olympic Task Force Selection Committee. The trial court
(Langham, J.), held that the meeting did not fall within the purview of the
Open Meetings Act.
.;. The Court of Appeals reversed, holding that the committee "acted as a vehicle
for AHA to carry out its responsibility to review the proposals submitted to
the agency, and because of the responsibility assumed by this committee with
the knowledge and full acquiescence of the agency, the agency cannot hide
behalf the committee and assert that its governing body did not create it."
.:. The court also found that AHA did not substantially comply with the Act by
providing the pJaintiff with a videotape of the meeting after the fact, because
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viewing a videotape was not "as adequate substitute" for having the
oppottunity to give input to the decision-makers.
1994

90 days provision. Guthrie v. Dalton City School District, 213 Ga. App. 849
(1994) (McMurray, J.):
.:. Appeal from the trial court's grant of partial summary judgment to defendant
school district voiding a settlement agreement that had been reached between
the board of education and plaintiff school teacher as violative of the Open
Meetings Act. The trial court (Parnell, .T.), reasoned that because the board
had approved the settlement agreement outside of an open meeting, the
board's action violated the Act.
.:. The Court of Appeals reversed, holding that defendant's challenge to the
action taken at the meeting was not brought within 90 days, as required by
O.C.G.A. § 50-14-I(b).

1994

Discussion of permit in closed session. Crosland v. Butts County Board of
Zoning Appeals, 214 Ga. App. 295 (1994) (en bane) (Pope, Jr.):
.:. Suit challenging Butts County Board of Zoning Appeals' grant of a solid
waste landfill permit. The trial court (Smith, J.), granted summary judgment
to the board, concluding that the board had not violated the Act.
.:. In an en bane decision, the Court of Appeals reversed and remanded, holding
that fact issues existed as to whether the Act had been violated. The court
noted that there was conflicting testimony as to whether the merits of granting
the permit had been discussed at two nonpublic meetings that had been held
by the board .
•:. Four judges dissented, arguing that even though the permit was discussed at
closed meetings, the only "official action" occurred at an open meeting after
public hearings.

1995

Hospital authorities. Northwest Georgia Health System, Inc. 1'. Times-Journal,
Inc., 218 Ga. App. 336 (1995) (McMurray, J.):
.:. Appeal from order of trial court (Hines, 1.), in suit by Marietta Daily Journal
holding that combinations of private hospitals and public hospital authorities
are submitted to the provisions of the Open Meetings and Open Records Acts .
•:. Court of Appeals affirmed, stating that "[w]ithout question, these private,
nonprofit corporations became the vehicle through which the public hospital
authorities carried out their official responsibilities."

1996

Notice. Beckv. Crisp County Zoning Board ofAppeals, 221 Ga. App. 801 (1996)
(Blackburn, ].):
.:. Appeal from order of trial court (Lawson, J.), finding that appellant
landowners failed to establish a violation of Open Meetings Act.
.:. Court of Appeals reversed, concluding that the zoning board intentionally
misinformed the public by its printed agenda and its chairman's comments
that the meeting was closed. Accordingly, the board's action on the petition
for conditional use permit at issue was void.
8

1998

Petition for recall. Phillips v. Hawthorne, 269 Ga. 9 (1998) (Hunstein, l):
.:. Appeal from trial court order finding legally insufficient recall applications
alleging an Open Meetings Act violation .
•;. Reversed. "The requisite information identifying the meeting was provided
here not by date or location but by the controversial subject matter that was
allegedly discussed at the meeting."
.:. Benham, J.,joined by Carley and Thomason, JJ., dissenting.

1999

Personal issues. Camden County v. Haddock, 271 Ga. 664 (1999) (Fletcher, .J.):
.:. Former county employee sued county, county commission, individual
commissioners, and administrator, alleging violations of procedural due
process and the Act in connection with her discharge. The trial court entered
summary judgment for employee, and county appealed .
•;. Reserved. The Act provides that county commission meetings must be open
to public, but there is an exception when personnel matters are discussed.
Thus, the county commission did not violate the Act when its members.
discussed former county employee's performance at meetings prior to her
termination by county administrator.

2000

Attorney-client privilege. Schoen v. Cherokee County, 242 Ga. App. 501 (2000)
(Johnson, l):
.;. County resident sued county, chainnan of county board of commissioners, and
members of board for violation of the Act. Trial court enters summary
judgment for county, chairman, and board members, and resident appealed .
•;. Affirmed. Court of Appeals held that the closed meeting between county
board of commissioners and county attorney about lawsuit filed by property
owner challenging board's denial of its application to change zoning
classification fell within attorney-client exception to Act, even if members
voted on proposed consent order, as governing body discus.sine pending
litigation with counsel must necessarily be pelmitted to decide whether to
accept or reject a proposed settlement agreement, even if it incidentally
involves taking of a vote.

2001

Personnel matters. Moon v. Terrell County et al., 249 Ga. App. 567 (2001)
(Barnes, J.):
.:. Court of Appeals held that, even though defendant employer asked plaintiff
whether he would prefer a closed or open session to discuss his employment
status and he chose a closed session, the Act states that "the public at all times
shall be afforded access to meetings declared open to the public." One citizen
cannot elect to close a meeting that should be open. Defendant's action of
terminating plaintiff s employment was void, as it was accomplished in
violation of Act.

2001

Location of meeting. Maxwell v. Carney, 273 Ga. 864 (2001) (Thompson, l):
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.:. County board of commissioners held monthly meeting in usual room, but on
one occasion the room could not accommodate all people who wanted to
attend. Board did not move meeting to larger room that had been used
previously for meetings .
•:. Supreme Court affirmed lower court's ruling that board must conduct
meetings in larger meeting room if usual room was too small; but reversed
lower court's ruling that board was required to provide adequate seating to
enable all members of public to attend the meeting. Held that Act requires
adequate, advance notice of meeting, not physical access to all members of
public.
2001

Attorney-client privilege. Claxton Enterprise v. Evans County Board of
Commissioners, 249 Ga. App. 870 (2001) (Ellington, J.):
.:. Board invoked the attorney-client exception to Act to discuss "probable
litigation" concerning employee. Newspaper objected as there was no
evidence employee had taken any legal action against the county at that time.
Board later amended its stated reason to "personnel matters." A week later,
Board again invoked attorney-client exception to close meeting to discuss
possible litigation concerning same employee, as the employee had now made
reference to litigation .
•:. Held that Act must be construed broadly and exceptions construed narrowly .
•:. Court of Appeals found that employee's threat to sue was idle and should not
be construed as potential litigation for purposed of the Act. To invoke
attorney-client exception, the governmental entity must show a realistic and
tangible threat of legal action, beyond mere suspicion or fear of being sued.

2002

Board of Equalization deliberations. Bryan County Bd. of Equalization v.
Bryan County Bd. of Tax Assessors, 253 Ga. App. 831 (2002) (Andrews, 1.):
.:. The Bryan County Board of Equalization held an open hearing to obtain
evidence regarding a dispute over property value. The Board, however,
closed the meeting to the public when it began its deliberations. The Board
claimed that its deliberations were a quasi-judicial function and, therefore,
entitled to be in private .
•:. The Court of Appeals ruled against the Board noting that the Open Meetings
Act applies to all meetings of the Board. In response to the Board's claim that
they were undertaking a quasi-judicial function, the Court held: "We realize
that' openness in sensitive proceedings is sometimes unpleasant, difficult, and
occasionally harmful. Nevertheless, the policy of this state is that the public's
business must be open."

2002

Attorneys' fees. Evans County Bd. ofComm'rs v. The Claxton Enter., 225 Ga.
App. 656 (2002) (Phipps, J.):
.:. The Claxton Enterprise newspaper sued the Evans County Board of
Commissioners for violating the Open Meetings Act. The trial court awarded
the newspaper $1,500 in attorney fees.

10

.:. The Court of Appeals upheld the award of attorney fees. The Court held that
when noncompliance with the Open Meetings Act is without "substantial
justification," attorney fees must be awarded. This includes fees incurred for
appellate work. "Substantial jllstification" does not require a showing that the
government acted with bad faith.
2002

Civil discovery. Wiggins v. The Bd. ofComm'rs of Tift County, Ga., Ga. 258 Ga.
App. 666 (2002) (Eldridge, J.); .
•:. Plaintiff sought injunctive relief under the Open Meetings Act against the
Board of Commissioners of Tift County. He claims that the Board received
evidence and heard arguments against him while in a closed session in
violation of the Act. The superior court granted the injunction and ordered the
relief sought by Plaintiff - that no action be taken against him as a result of
the Board meeting .
•:. The Court of Appeals affirmed the remedial injunction but also held the trial
court should not have placed the Board under a continuing injunction as the
Board was already under a legal duty to comply with the Open Meetings Act.

2004

Notice of meetings. Slaughter v. Brown, 269 Ga. App. 211 (2004) (Andrews, J.):
.:. Taxpayers sued the Stewart County school board and superintendent for
violation the Open Meetings Act by not giving the public proper notice of
upcoming meetings. The published notice that was provided by the school
board listed a different location than where the meeting actually was held .
•:. The Court held in favor of the taxpaycrs finding that the notice was improper
and that there was no special circumstances that justified holding the meeting
with less than 24 hours' notice .
•:. The Court also upheld an award of attorney's fees to the Plaintiffs.

2005

Failnre to hold meeting, H G. Brown Family Ltd. v. Villa Rica, 278 Ga. 819
(2005) (Sears, P.J.):
.:. Company sought mandamus relief asking that City be compelled to comply
with a contract executed between the company and the mayor and two council
members who were acting on behalf of the City. The contract was not
presented to the city attorney for review nor to the city council for approval,
as required by the City's charter .
•:. Court held that contract was null and void, given, among other reasons, that
the contract was not considered in an open public meeting, as required by the
Open Meetings Act.

2005

Notice of meeting agenda. Lancaster v. Effingham Co" 273 Ga. App. 544
(2005) (Miller, J.):
.:. Taxpayers sued Effingham County and Board of Commissioners for violating
Open Meetings Act where notice failed to disclose that budget meeting would
involve consideration of borrowing money from the county's general reserve
fund to payoff a bank note.
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.:. The Court held in favor of the county finding no evidence that the Board
intentionally omitted the issue from the agenda .
•:. The Court further noted that under the Open Meetings Act, "[f]aiJure to
include on the [public meeting] agenda an item which becomes necessary to
address during the course of a meeting shall not preclude considering the
acting upon such item." O.C.GA § 50-14-(e)(I).
2005

Notice of meetings. Bradley Plywood Corp. v. Savannah, 271 Ga. App. 828
(2005) (Phipps, J.):
.:. Companies filed a declaratory judgment suit against the mayor, alderman and
City alleging that their property was improperly annexed in a special, as
opposed to regular, meeting. Plaintiffs alleged that the City improperly
rescheduled a meeting to an earlier date in violation of the Open Records Act.
.:. The court held in favor of the City, finding that when the City published its
schedule, it made clear that the December meeting would not be held on the
regular date bccausc of Cln·istmas. Thus, the chosen date was the first
selected date, not a product of a rescheduling that would turn a regular
meeting into a special meeting.

2006

Open Meetings Act and bond validation hearings. Berry v. City ofEast Point,
277 Ga. App. 649 (2006) (Blackburn, J.):
.:. An appellate court will not disturb a trial court's factual finding regarding a
bond-violation bearing if there is any evidence to support it. Because there
was some evidence showing that the meeting and vote on the bond proposal
were conducted properly, the Georgia Court of Appeals found no error and
declined to find a violation of the Open Meetings Act.

2006

Attorney's fees. Decatur County v. Bainbridge Post Searchlight, lnc., 280 Ga.
706 (2006) (Carley):
.:. During a public county commission meeting, county commissioners who were
under investigation retired to an executive session with their attorney to
respond to proposed, grand-jury presentments. When newspaper requested
copies of the documents involved in that session, commissioners refused,
claiming that the documents "constituted a confidential response by them to
proposed grand jury presentments," thus the information was not subject to
the Open Meetings Act or Open Record Act.
.:. Trial court held in favor of the newspaper and awarded it attorney's fees. On
appeal, the commissioners argued that this was effort because their closed
session came within the attorney-client exception to the Open Meetings Act.
The Georgia Supreme Court disagreed, holding that "a meeting may not be
closed to discuss potential litigation under the attorney-client exception unless
the governmental entity can show a realistic and tangible threat of legal action
against it ... that goes beyond a mere fear or suspicion of being sued."
.:. In this case, there was no pending or potential litigation but only grand-jury
presentments questioning the propriety of some of the commissioners' actions.
"Thus, it is clear that the topic of the meeting related to the manner in which
12

2009

Unschednled Gathering Not a Meeting. Gumz v. Irvin, 300 Ga. App. 426
(2009) (Mikell, J.):
*
Holding that unscheduled gathering of four members of five member
county board, county attorney, and county's zoning administrator to
discuss court decision setting aside board's rezoning decision was not a
meeting under the Open Meetings Act.
Board's
"gathering" to discus zoning decision was not a "meeting" under
*
the Open Meetings Act, as gathering was not held pursuant to schedule,
call, or notice at a designated time and place, no votes were taken, no
decisions were made, no directions were given to the zoning administrator,
and no official action was taken.
Open Meetings Act sets out a two prong test to determine its applicability:
*
whether the meeting is (1) one of a governing body of an agency or any
committee thereof, and (2) one at which official business or policy of the
agency is to be discussed or at which official action is to be taken.
O.C.G.A. § 50-14-1(a)(2).
Noting that any violation of Open Meetings Act by board members could
*
not serve as a basis for invalidating board's rezoning of property, where
actions taken subsequent to alleged meeting complied with local zoning
ordinance.

2009

Timeliness. Anti-Landfill Corp., Inc. v. North American Metal Co., Inc., 299 Ga.
App. 509 (2009) (Doyle, J.):
*
Holding that failure by county Board of Commissioners to comply with
the requirement to give the public advance notice of the meeting did not
invalidate board's action authorizing lease agreement, where no challenge
under the Open and Public Meetings Act was filed within 90 days after the
meeting.
O.C.G.A.
§ 50-14-1(b) provides that: "[a]ny action CO:ltc:;ting a resolution,
*
rule, regulation, ordinance, or other formal action of an agency based on
an alleged violation of this provision must be commenced within 90 days
of the date such contested action was taken."

2010

Meeting to Discuss Acquisition of Real Estate Exempted. Johnson v. Board of
Commissioners, Bib County, No. A10A0398, 2010 WL 446950 (Ga. App. Feb.
10,2010) (Ellington, J.):
*
Affirming Board of Commissioners' motion to dismiss, Board of
Commissioners did not violate the Open Meetings Act by voting in closed
meetings to pursue the acquisition of certain real estate.
The Open meetings Act provides an exception from the open meetings
*
requirement for "[m ]eetings when any agency is discussing the future
acquisition of real estate." O.C.G.A. § 50-14-3(4).
Unless
an exception to the open meetings requirement specifically
*
provides that a vote on an excepted issue must be tal(en in public, a vote
may be taken in closed session. No such amendment was in effect at the
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time that the vote was taken in the instant case. The board later ratified in
an open meeting the votes taken in the earlier closed meetings, the point
was, therefore, moot in any event.
2011

Attorneys Fees. City of Statesboro v. Dabbs, 289 Ga. 669 (2011) (Melton, J.)
*
Plaintiffs sought injunctive relief and attorney's fees in suit alleging City
violated Open Meetings Act by holding budget meetings in private.
Court
found entitlement to fees despite fact that no corresponding ante
*
litem notice was sent to the City.

2012

Non-Roll Call Votes. Cardinale v. City of Atlanta, 290 Ga. 521 (2012)
(Hunstein, C.J.) (Melton, J., dissenting with an opinion in which Carley and
Benham, J1., joined):
*
Reversed grant of City of Atlanta's motion to dismiss complaint seeking
detail of non-roll call vote.
Plaintiff had alleged that meeting minutes were insufficient in that they
*
did not identify how each member voted on a certain issue.
Act not only provides for open meetings, but "fosters openness by ...
*
requiring agencies to generate meeting minutes that are open to public
inspection so that members of the public unable to attend the meeting
nonetheless may learn what occurred."
In light of legislative intent, meeting minutes must include a "record of all
*
votes. "
Affirmed, however, dismissal of the portion of the complaint seeking to
*
impose criminal liability on defendants pursuant to the penalty provision
of the Act because plaintiff, as a private citizen, lacked standing to initiate
a criminal prosecution, although his complaint properly stated claims for
declaratory and injunctive relief under § 50-l4-5(a).
Justice Melton argued that a "straightforward interpretation of the statute"
*
makes clear that while an agency is required to include in the minutes the
name of each person who voted for or against a proposal in the case of a
roll-call vote, in all other cases it has the option of including in the
minutes the names of the individuals who voted against a proposal or
abstained from voting, but it is not required to do so.

2014

Preclusion of cameras. Glens v. Gravitt, 120CV-1205 (Forsyth Sup. Ct. 2014)
*
Finding that the Cumming City Council violated the Open Meetings Act by
preventing an attendee from videotaping a meeting and then removing her when
she had done nothing wrong.
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SECTION 3 ACCESS TO MEETINGS UNDER THE
GEORGIA OPEN MEETINGS ACT
3.2 SYNOPSIS OF ATTORNEY GENERAL OPINIONS
REGARDING GEORGIA OPEN MEETINGS ACT
1980

Hospital Authorities. Op. Att’y Gen. U80-6.
*
Meetings of hospital authorities created by the Georgia Hospital
Authorities Act are subject to requirements of Open Meetings Act because
the funds which the hospital authorities operate and which they expend are
public funds.”

1983

Student disciplinary hearings. Op. Att’y Gen. 83-9.
*
Student disciplinary hearing held before board of education must be open
to the public.
*
“[A]ny deliberations of the board at which the final action on a student
disciplinary case is discussed” must be open to the public.

1985

Meetings by telephonic conference. Op. Att’y Gen. 85-26.
*
Meetings of Stone Mountain Memorial Association, “an instrumentality of
the State of Georgia and a public corporation with the powers of a private
corporation,” may be conducted by speaker telephone conference where
public access is provided.

1985

Advisory committee meetings. Op. Att’y Gen. U85-42.
*
Advisory Committee on Area Planning and Development, is not an ad hoc
advisory committee but instead “act[s] for the State” when it performs its
statutory duties and is, therefore, subject to the Open Meetings Act.
*
Under McLarty v. Board of Regents, 231 Ga. 22 (1973), ad hoc advisory
committees, which “can take no official action,” are not subject to the Act;
McLarty does not extend to meetings of Advisory Committee on Area
Planning and Development.

1986

Law enforcement agency meetings. Op. Att’y Gen. U86-35.
*
Georgia Organized Crime Prevention Council, whose activities are
concerned with “the prevention, detection or investigation of organized
crime in Georgia,” is a law enforcement agency, and is, therefore, exempt
from the Open Meetings Act pursuant to O.C.G.A. § 50-14-4(3).

1988

Closed meetings; notice provisions. Op. Att’y Gen. U88-30.
*
An agency must comply with the notice provisions of the Open Meetings
Act even for meetings that are properly closed to the public. Minutes must
be made available to the public giving the reasons for closure, the names
of the members present and the names of those voting for closure.

1989

Private corporation serving a public function. Op. Att’y Gen. U89-5.
*
Private Industry Councils, which are primarily funded by the federal
government through the state government, are “agencies” for purposes of
the Open Meetings Act. PIC “review groups,” which do not have
decision-making authority and do not formulate recommendations on
official business or policy to the governing body are not subject to the Act.
PIC “consolidation committees,” which are comprised of PIC members
and do make recommendations to the full PIC board, are subject to the
Act. In accordance with the Act, written or oral notice of meetings must be
provided at least 24 hours in advance and must be given to a local legal
organ or newspaper of general circulation.

1989

Deliberations of state commission. Op. Att’y Gen. 89-6.
*
Deliberations of the State Ethics Commission after taking evidence in an
administrative hearing of a contested case are subject to the requirements
of the Open Meetings Act.

1991

Personnel matters. Op. Att’y Gen. 91-8.
*
Discussions regarding personnel matters during Subsequent Injury Trust
Fund Board meetings are not subject to the Open Meetings Act unless the
Board is conducting an evidentiary hearing or entertaining argument in a
disciplinary proceeding.
*
Portions of meetings during which medical and rehabilitation records of
individuals are discussed are not subject to the Act and may be closed
since those records are exempt from disclosure under the Open Records
Act.

1994

Meetings by telephonic conference. Op. Att’y Gen. 94-11.
*
Use of a telephonic conference is permissible for a regular meeting of the
State Properties Commission in compliance with the Open Meetings Act;
members participating by telephonic means in such a meeting may be
counted to reach a quorum.

1995

Attorney-client privilege. Op. Att’y Gen. 95-1.
*
Although state agencies may employ persons with legal training and
experience to serve as administrative legal service officers, those persons
may not provide legal advice or representation to the agency, and no
attorney-client relationship or privilege arises between the legal services
officer and other agency officers or employees, or the agency itself.

1995

School board personnel meetings. Op. Att’y Gen. U95-15.
*
A school board may not close to the public any meeting devoted to the
airing of grievances about school personnel by interested members of the
public. Further, should the school board conduct an inquiry into the
actions of school personnel any evidence or argument presented to the
board must be held in an open meeting, but the board may close that
portion of the meeting consisting of deliberation or discussion of
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disciplinary action upon proper compliance with the statutory meeting
closure provisions.
1998

Executive Meetings. Op. Att’y Gen. U98-3.
*
Although some limited individuals may be permitted to attend a closed
executive session under the Open Meetings Act, a covered “agency” does
not have carte blanche in determining who may remain. Instead, such
agencies must determine on a case-by-case basis which people may
remain in a closed session, permitting only those persons whose presence
is consistent with an applicable exception to remain in the closed meeting.

2010

Drug Utilization Board. Unofficial Opinion 2010-1.
*
Concluding that the Drug Utilization Review Board created by the
Georgia Department of Community Health is subject to the Open
Meetings Act.
*
The Drug Utilization Review Board, authorized by the Social Security
Act, reviews drug studies and therapies and makes recommendations to
the Department of Community Health. As the Board was not explicitly a
covered entity, the AG looked at “whether, even if the Board is sometimes
only making recommendations to DCH on which drugs should be given a
preferred status for purchase, the Board has otherwise become the vehicle
through which DCH meets the requirements of the Social Security Act, 42

*

U.S.C. § 1396r‑8(g), in making its decisions regarding the purchase of
medications.”
The AG concluded that yes, the Board was serving an express DCH
function and discussing agency business and policy, and thus, subject to
the Open Meetings Act.
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SECTION 2: ACCESS TO RECORDS UNDER THE
GEORGIA OPEN RECORDS ACT
2.1 SYNOPSIS OF GEORGIA OPEN RECORDS ACT CASES
Georgia Open Records Act
O.C.G.A. §§ 50-18-70, et seq

1971

Attorney-client privilege. Crow v. Brown, 332 F. Supp. 382, 389 n.5 (N.D. Ga.
1971) (Edenfield, J.), aff’d, 457 F.2d 788 (5th Cir. 1972):
*
Rejects county’s contention in housing discrimination suit that memoranda
written by the county attorney are inadmissible as protected by the
attorney-client privilege; the court stated that only confidential attorneyclient communications are so protected whereas these memoranda are
Fulton County records and open to public inspection pursuant to the Open
Records Act.

1974

Election petitions. Rentz v. City of Moultrie, 231 Ga. 579 (1974) (Jordan, J.):
*
Citizens have a right pursuant to the Open Records Act to view election
petitions.
*
Ingram, J., dissented as to other aspects of the decision.

1976

Law enforcement records. Houston v. Rutledge, 237 Ga. 764 (1976) (Gunter,
J.):
*
Suit for access to files maintained by the Columbus, Georgia Sheriff
relating to the deaths of inmates in the jail under his supervision.
*
The Court rejected the Sheriff’s argument and the decision of the trial
court (Land, J.) that the Open Records Act make public only papers and
records required to be prepared and maintained by statute. Rather, all
documents, papers, and records prepared and maintained in the course of
the operation of a public office are “public records.”
*
The Court held that records made and maintained in the course of a
pending investigation should not in most instances be available for
inspection by the public. However, “once an investigation is concluded
and the file closed, either with or without prosecution by the state, such
public records in most instances should be available for public
inspection.” If a public official nevertheless refuses to do so, “the
judiciary must balance the interest of the public in favor of inspection
against the interest of the public in favor of non-inspection....”
*
The Court noted that “in our construction of this [the Open Records Act]
statute we have attempted to apply First Amendment principles which
favor open, unfettered communication and disclosure except where some
limitation thereon is required in the public interest.”
*
Justice Ingram concurred, stating “I would make it clear that, since the
files here involved have been determined to be public files, there is a
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*

strong presumption that they should be made available for public
inspection immediately. ... [U]nless the sheriff on remand can show some
persuasive reason why the files should not now be made available for
public inspection, I believe we have a duty under the First Amendment to
the United States Constitution and Code Ann. § 40-2701 to require the
files to be made available for public inspection without further delay.”
Justice Jordan dissented without opinion.

1978

Civil investigative records. Northside Realty Associates v. Community Relations
Commission, 240 Ga. 432 (1978) (Marshall, J.):
*
Suit for access to records compiled by the Community Relations
Commission in the course of conducting a racial discrimination “testing”
campaign.
*
The Court made clear, as Justice Ingram had indicated in a concurring
opinion in Houston v. Rutledge, that once a request for identifiable public
records is made, “the burden is cast on the [records’ custodian] to explain
why the records should not be furnished.” The case was remanded to the
trial court (Wofford, J.) to allow it to balance the public interest in
disclosure v. nondisclosure.

1978

Ambulance service records. Griffin-Spalding County Hospital Authority v.
Radio Station WKEU, 240 Ga. 444 (1978) (Nichols, J.):
*
Suit by a radio station for access to records relating to a public hospital’s
ambulance service.
*
Court affirmed the order of the trial court (Whalen, J.) that the
information, with the exception of patient medical records, be produced;
and ordered that the hospital separate the confidential from the nonconfidential information

1979

Board of medical examiners records. Morton v. Skrine, 242 Ga. 844 (1979)
(Hall, J.):
*
Suit by a doctor pursuant to the Open Records Act against the state board
of medical examiners for access to the board’s investigatory file on him.
*
The Court affirmed the trial court (Weltner, J.), holding that access was
prohibited by another law making such medical investigation reports
confidential.

1979

Law enforcement records. Brown v. Minter, 243 Ga. 397 (1979) (Undercofler,
J.):
*
Suit by newspaper editor for access pursuant to the Open Records Act to
certain records representing completed investigations by the Internal
Investigation Unit of the Atlanta Police Department.
*
The Court held that the trial court (Fryer, J.) had properly afforded access
to most of the documents, withholding only limited records on the ground
that they would disclose information regarding on-going investigations,
etc.

2

*

The Court reaffirmed that the burden of justifying non-disclosure is on the
government.

1980

Privacy interests. Athens Observer, Inc. v. Anderson, 245 Ga. 63 (1980)
(Undercofler, J.):
*
Suit by an Athens newspaper for access pursuant to the Open Records Act
to a report commissioned by the vice-president of research and the Dean
of the College of Arts and Sciences of the University of Georgia.
*
The Court affirmed that portion of the decision of the trial court (Gaines,
J.) holding that the report was a public record and reversed that portion
approving only the release of only an edited version. The Court held that
the entire report was a public record and had to be produced.
*
The Court rejected contentions by the State that the report constituted
personnel information and that its disclosure would constitute an invasion
of privacy. It stated that the right of privacy does not protect “legitimate
inquiry into the operation of a government institution and those employed
by it. On the contrary, the public policy of this state has been clearly
expressed by the legislature in adopting the Open Records Act. The
purpose is not only to encourage public access to such information in
order that the public can evaluate the expenditure of public funds and the
efficient and proper functioning of its institutions, but also to foster
confidence in government through openness to the public. That the
information may comment upon certain public officials’ performance of
their official duties does not warrant suppression by the courts.”
*
Justice Jordan, joined by Justices Bowles and Marshall, dissented, arguing
that “[t]he documents here sought are merely written evaluations or
opinions of an outside group of experts. Until acted on officially by
university officials such material does not assume the status of a public
‘record’ or writing.”

1980

Housing Authority records. Doe v. Sears, 245 Ga. 83 (1980) (Nichols, J.):
*
Suit by newspaper editor for access pursuant to the Open Records Act to
“certain computer printouts kept by the Atlanta Housing Authority as part
of its business records,” containing the names, addresses, sources of
income and rents owed by tenants.
*
The Court held that the Act clearly applied to the Housing Authority. It
further held that the “underlying implication” of the Act is that all records
are open to inspection unless closed by a “specific exception.” The Court
thus held that the printouts were public records.
*
The Court rejected the decision of the trial court (Eldridge, J.) to not
reveal, on grounds of privacy, names and addresses of tenants whose rents
were delinquent by less than 6 months. The Court stated: “This court
holds today that the general public properly is concerned with whether or
not public housing tenants are paying their rentals when due.
Accordingly, we hold that each of the tenants impliedly waived whatever
constitutional, statutory or common law rights of privacy he may have had
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in the status of his rental account and the amounts and sources of his
income when he allowed his rental account to become unpaid when due.”
1980

Citizenship requirement. Atchison v. Hospital Authority of the City of St.
Mary’s, 245 Ga. 494 (1980) (Clarke, J.):
*
Suit by an employee of a Florida newspaper for access pursuant to the
Open Records Act to business telephone records of a public hospital.
*
The Court reversed the refusal of the trial court (Scoggin, J.) to afford
access.

1984

Public hospital records. Richmond County Hospital Authority d/b/a University
Hospital v. Southeastern Newspapers Corporation, 252 Ga. 19 (1984) (Smith, J.):
*
Suit by two newspapers for access pursuant to the Open Records Act to
information identifying the names, salaries, and job titles of public
hospital employees earning more than $28,000 annually.
*
In affirming the order of the trial court (Fleming, J.) compelling access,
the Court stated that “[t]he public has a legitimate interest in the operation
of this institution and the salaries paid to those employed there.” The
Court found speculative the hospital’s predictions that highly qualified
staff would go elsewhere and morale would plummet if salaries were
disclosed. The Court found such speculation clearly insufficient to
overcome “the strong public policy of this state in favor of open
government.”

1984

Tax records. Pensyl v. Peach County, 252 Ga. 450 (1984) (Hill, J.):
*
Suit by a taxpayer for access pursuant to the Open Records Act to certain
tax information on residences adjoining his.
*
The Court affirmed the order of the trial court (Wilcox, J.) that the records
be disclosed, noting: “The General Assembly has seen fit to exempt
intangible personal property and other tax records from the open records
law but has not seen fit to exempt ad valorem property tax records. We
are unwilling to extend the exemption to tax records which the General
Assembly has not seen fit to exclude.”
*
Justice Smith dissented without explanation.

1984

Law enforcement records. Irvin v. Macon Telegraph Publishing Company, 253
Ga. 43 (1984) (Gregory, J.):
*
Suit by the Macon Telegraph against the Commissioner of Agriculture and
the Director of GBI for access pursuant to the Open Records Act to
records of GBI investigations concerning the conduct of several
employees of the State Farmers’ Market in Macon.
*
The Court affirmed the order of the trial court (Vaughn, J.) that the records
be disclosed. The Court rejected claims that the records were personnel
records and that the public interest in non-disclosure outweighed the
public interest in disclosure. In doing so, the Court agreed with the trial
court’s conclusion that “the public has an overriding interest in learning
the results of the GBI investigation and the administrative law judge’s
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review of certain of these results. Specifically, the trial court found the
public has an interest in learning ‘about the operation and functioning of a
public agency, namely the State Farmer’s Market at Macon, and the workrelated conduct of public employees; [in gaining] information [to] evaluate
the expenditure of public funds and the functioning of a public institution
or agency; [in having] information openly available to them so that they
can be confident in the operation of their government; and [in insuring]
that both the activity of public employees suspected of wrongdoing and
the conduct of those public employees who investigate the suspects is
open to public scrutiny.”
Justice Marshall, joined by Justice Smith, dissented, “for the reasons set
forth in Justice Jordan’s dissent in Athens Observer.”

1986

Athletic association records. Macon Telegraph Publishing Company v. Board
of Regents of the University System of Georgia, 256 Ga. 443 (1986) (Bell, J.):
*
Suit by the Macon Telegraph for access pursuant to the Open Records Act
of records showing the assets, liabilities, income and expenses of the
University of Georgia Athletic Association.
*
The Court reversed the order of the trial court (Pierce, J.) denying access,
concluding that “regardless of whether the documents are prepared by
employees of a private Athletic Association or by Dr. Barber as Treasurer
of that Association, it is clear that they are ‘documents, papers and records
prepared and maintained in the course of the operation of a public office,’
and are therefore ‘public records’ under the Open Records Act.”

1987

Law enforcement records — Wayne Williams files. Napper v. Georgia
Television Company, 257 Ga. 156 (1987) (Marshall, J.):
*
Suit by The Atlanta Journal-Constitution, WSB and ABC News for access
to the City of Atlanta’s investigative files on the Atlanta child murders.
*
The Court affirmed the decision of the trial court (Alverson, J.) that the
files were public records and should be produced, but held that “the trial
court should have deleted from the files information identifying
individuals who were investigated but not charged with or prosecuted for a
crime, as well as information which would prove personally embarrassing
to individuals who were not the targets of the investigation, unless the trial
court determines that ‘exceptional interests militate in favor of disclosure.’
*
Judge Alverson found such exceptional interests on remand and ordered
production, with few deletions.
*
On remand, Judge Alverson also awarded attorney’s fees to The Atlanta
Journal-Constitution, WSB and ABC News.
*
F.B.I. records in local police custody. An order entered in a separate,
federal action preventing disclosure of such records in the City’s files that
originated from the FBI was affirmed by the United States Court of
Appeals for the Eleventh Circuit in United States v. Napper, 887 F.2d
1528 (11th Cir. 1989).
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1989

Attorney-client privilege. Atlanta Legal Aid v. City of Atlanta, No. D14722
(Fulton County Superior Court, Apr. 14, 1989) (Sears-Collins, J.):
*
Suit by Atlanta Legal Aid for access pursuant to the Open Records Act to
the City’s records of its investigation of corruption in the City’s housing
rehabilitation program. The Atlanta Journal-Constitution filed an amicus
brief on Atlanta Legal Aid’s behalf on April 12, 1989.
*
On April 14, 1989, Judge Sears-Collins ordered the City to produce the
records, rejecting the City’s claim that since the records were compiled by
the City Attorney they were exempt from disclosure as attorney-client
privileged.

1989

Public university presidential search records. Board of Regents v. The Atlanta
Journal & The Atlanta Constitution & Glenn McCutchen, 259 Ga. 214 (1989)
(Weltner, J.):
*
Suit by The Atlanta Journal-Constitution for access to records as to
candidates being considered by the Regents for the presidency of Georgia
State University.
*
Rejecting the Regents’ contentions (1) that the Board is not subject to the
Act, (2) that all presidential search records are exempt from disclosure as
“confidential evaluations,” and (3) that the public interest in nondisclosure
of such records outweighs the public interest in disclosure. The Court
noted that “it would make for a strange rule, indeed, to hold that a person
who applies for a public position — to serve the public and to be paid by
the public — has the right to keep secret from the public the very
existence of such an application.”
*
Justice Clarke concurred, emphasizing the statutory mandate that
exceptions to the Open Records Act must be construed narrowly.
*
Justice Gregory concurred, noting that the Open Records Act exception
for confidential evaluations of candidates for public employment and the
Open Meetings Act exception for meetings to consider candidates for
public employment are in harmony: “What both protect from disclosure is
the give and take among decision makers so that they may make candid
and difficult comparisons of the qualifications of candidates for public
office and employment, and their performance once selected. ... This does
not mean however that the identity and other information about
candidates, officials, and employees is exempted.”
*
Justice Marshall, joined by Justice Smith, dissented, arguing (1) that the
Open Meetings Act exception for meetings to consider candidates for
public employment should be read to exclude disclosure under the Open
Records Act of any records maintained in connection with a presidential
search and (2) that the public interest favored nondisclosure.
*
Justice Bell dissented without opinion.

1989

Law enforcement records. Parker v. Lee, 259 Ga. 195 (1989) (Bell, J.):
*
Open Records Act exemption for law enforcement records compiled in a
pending investigation applies only when there is an “imminent
adjudicatory proceeding[] of finite duration.” Fact that death row inmate
6
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*

could be tried for alleged rape, for which an indictment against him is
outstanding, does not justify non-release of records.
The fact that the person requesting the records is a death row inmate is
irrelevant. There is “no reason to distinguish [a death row inmate’s] (or
any other individual citizen’s) right of access from news organizations’
right of access.”
Justice Marshall, joined by Justice Smith, dissented.

1989

Records of quasi-public entities — The Atlanta Convention and Visitors
Bureau. The Atlanta Journal & The Atlanta Constitution & Glenn McCutchen. v.
The Atlanta Convention and Visitors Bureau, Inc., No. D63684 (Fulton County
Superior Court, Mar. 14, 1989) (Eldridge, J.):
*
Suit for access pursuant to the Open Records Act to records of The Atlanta
Convention and Visitors Bureau, Inc.
*
On March 14, 1989, the trial court held that the Bureau is subject to the
Open Records Act because of its public function (promoting tourism and
convention business for the City) and because it receives over half of its
funds from hotel/motel taxes and ordered the Bureau to disclose records as
to its expenditure of these funds. The trial court also held that the Bureau
is not required to disclose records as to its expenditure of funds received
from other sources.
*
The Bureau appealed and The Atlanta Journal-Constitution cross-appealed
and the order was stayed pending their outcome. In the fall of 1989, the
Georgia Supreme Court affirmed without opinion. 259 Ga., XXX.

1989

Insurance information. Evans v. Belth, 193 Ga. App. 757 (1989) (Birdsong, J.):
*
O.C.G.A. § 33-2-8.1(c) requires withholding from public inspection of any
and all information acquired by the Insurance Commissioner from the
National Association of Insurance Commissioners, provided the same was
obtained under expectation of privacy by the Association at the time of
information release to the Commissioner.
*
The section overrides the Open Records Act and applies retroactively to
documents obtained prior to the section’s effective date, April 10, 1989.

1990

Incident reports. Cook Publishing Company, Inc. v. Charles W. Bryant,
individually and in his capacity as Sheriff of Cook County, Georgia, No. CV89162 (Cook County Superior Court, Mar. 19, 1990) (Knight, J.):
*
Suit against sheriff for access to incident reports.
*
Based upon sheriff’s testimony “that he and his deputies are ready and
willing to provide all future incident reports requested,” newspaper’s
motion for injunctive relief denied.
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1990

Child abuse records. The Atlanta Journal and Constitution and Glenn
McCutchen v. Georgia Department of Human Resources, No. D-73733 (Fulton
County Superior Court, Apr. 20, 1990) (Hicks, J.):
*
Suit for access to records of reports of child abuse and deprivation
concerning children who died while under the protection of the State in
1988 and 1989.
*
On April 20, 1990, the trial court ordered the records produced to The
Journal-Constitution but ordered the newspaper not to disclose certain
identifying information in the records.

1990

Hospital accreditation records. Georgia Hospital Association v. Ledbetter, 260
Ga. 477 (1990) (Clarke, J.) (Fletcher, J., with Smith, J., dissenting):
*
Declaratory judgment action brought by the Georgia Department of
Human Resources for an adjudication of the open records status of DHR
records on the accreditation of hospitals, public and private, throughout
the state.
*
The Supreme Court held that “[t]he public has a legitimate interest in the
records which make up the DHR’s hospital licensing decisions.”

1990-91

Public university coaches income records. Dooley v. Davidson and The Atlanta
Journal and The Atlanta Constitution, 260 Ga. 577 (1990) (Weltner, J.); Cremins
v. The Atlanta Journal and The Atlanta Constitution, 261 Ga. 496 (1991)
(Fletcher, J.):
*
Suits involving requests by The Atlanta Journal-Constitution for access
pursuant to the Open Records Act to records of athletically-related income
(shoe contracts, radio and television shows, etc.) of athletic coaches at the
University of Georgia and Georgia Tech.
*
In Dooley, the Court concluded that certain records reflecting the
athletically-related “outside” income of University of Georgia athletic
coaches were “public records” although they were neither on file with the
University nor were they ever seen by the University President. The Court
found that the records were prepared and maintained or received in the
course of the operation of the University and Athletic Association because
Board of Regents policies and NCAA rules required the coaches to report
such income to the President and in some cases required the President’s
prior approval of the activity.
*
The Court established that the following categories of records are required
to be disclosed under the Act:
(1)
Records in the hands of employees that pertain to the receipt of
athletic equipment and apparel;
(2)
Records of outside income received in connection with the
operation of the university and the [athletic] association; and
(3)
Records in the hands of employees that have been prepared for the
purpose of complying with reporting requirements relating to
specified income.
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The Court also held that records relating to money received for speaking
appearances “unconnected with and not in conflict with the performance
of an official duty” are not public records.
Chief Justice Clarke and Presiding Justice Smith dissented. Each would
limit the definition of “public record” to those required to be maintained
by law or those actually on file at the public office or agency.
After Dooley, Fulton Superior Court Judge Frank Hull granted the
Newspapers’ motion for summary judgment in an identical case involving
athletic coaches at Georgia Tech.
On July 3, 1991, the Georgia Supreme Court affirmed.

1991

Police investigatory files. McBride v. Wetherington, 199 Ga. App. 7 (1991)
(Cooper, J.):
*
Appeal from trial court order denying appellant’s claims that police
department had improperly refused to grant him access to investigatory
records and seeking copies of those records free of charge based on
appellant’s indigence.
*
The appellate court affirmed. The court held that O.C.G.A. § 50-1872(a)(4) does not require a police department to turn over investigatory
records when there is an ongoing investigation and, in any event, the
records were later made available.
*
The court held that a copying fee of 25 cents per page was allowed by
O.C.G.A. § 50-18-71(c) and that the statute contained no provision for
excusal of payment upon filing of a pauper’s affidavit.

1991

Car telephone records. Dortch v. The Atlanta Journal and The Atlanta
Constitution, 261 Ga. 350 (1991) (Fletcher, J.) (Smith and Benham, JJ.,
dissenting):
*
Suit for access to unredacted copies of City of Atlanta car telephone
records.
*
On September 19, 1990, the trial court (Sears-Collins, J.) ordered the
records produced.
*
Notwithstanding that some of the calls made were personal calls for which
the public official reimbursed the City, the Court held that personal
information that is intermingled or co-mingled with official public
documents or information that is being maintained by a city agency is
subject to disclosure under the Open Records Act.
*
In response to the City’s claim that some of the telephone numbers of
persons on city cellular phones might be unlisted, the Court held that
“[e]ven if we were to hold that publication of unlisted telephone numbers
involved disclosure of secret or private facts, we cannot say, in the
circumstances presented here, that such disclosure would be so offensive
or objectionable to a reasonable man as to constitute the tort of invasion of
privacy.”
*
The Court further held that records reflecting the numbers of the Cityowned cellular telephones must be disclosed notwithstanding the fact that
“this could result in increased telephone bills” by virtue of calls made to
9

the cellular phone. “While we understand the potential financial problems
that disclosure of the cellular telephone numbers could create, there is
presently no exemption for such records under the Act. Any such remedy
must come from the General Assembly.”
1991

Psychiatric records. Southeastern Legal Foundation v. Ledbetter, 260 Ga. 803
(1991) (Fletcher, J.):
*
Suit by news organizations and the Southeastern Legal Foundation for
access to records prepared and maintained or received by the State
regarding the commitment, diagnosis, treatment and release of James
Calvin Brady. On April 24, 1990, less than 24 hours after Brady’s release
from a State mental facility where he had been diagnosed as having
homicidal tendencies, Brady gunned down five persons at random in a
major Atlanta metropolitan shopping mall.
*
On May 1, 1990, the trial court (per Coursey, P.J.) denied motions for
access to the records without prejudice, concluding that “[b]ased on the
limited facts which have been presented, this court finds that Mr. Brady’s
privacy interest in his records outweighs the interest of the public at this
time.”
*
On June 13, 1990, the trial court (Castellani, J.) denied renewed motions
for access despite public disclosure by Brady’s attorney of portions of the
records sought and despite public statements by Brady’s attorney that “Mr.
Brady is not interested in privacy. He wants the world to know.”
*
On appeal, the Supreme Court, per Justice Fletcher, affirmed. The Court
held that the records sought were “clinical records” which are specifically
made confidential by the Mental Health Code, O.C.G.A. § 37-3-1(2). As a
result, the records are exempt under the Act as “records ... which by law
are prohibited or specifically exempted from being open to inspection by
the general public.”
*
The records at issue were subsequently disclosed in the course of the
criminal proceedings against Mr. Brady.

1991

Attorney’s fees. GMS Air Conditioning, Inc. v. Georgia Dep’t of Human
Resources, 201 Ga. App. 136 (1991) (Pope, J.):
*
Where a case presented factual issues as whether the defendant agency,
though it produced documents plaintiff requested after a lawsuit was filed,
violated the Open Records Act by not producing them before the suit was
filed and whether the violation, if any, was “completely without merit as
to law or fact,” the trial court (Cummings, J.) erred in granting summary
judgment for the agency on plaintiff’s attorney’s fees claim.

1991

Executive search records. The Atlanta Journal and The Atlanta Constitution v.
Atlanta Convention and Visitors Bureau, Inc. and Spencer Stuart and Associates,
Inc., No. S91A1200 (Ga. 1991):
*
Suit for access to records reflecting the names, resumes and vitae of
candidates for President of the Atlanta Convention and Visitor’s Bureau, a
private non-profit corporation which receives over 60% (nearly $6
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*

million) of its annual budget from tax revenues. To conduct the search,
the Bureau retained an executive search firm, Spencer Stuart, at a cost of
$30,000.
On June 3, 1991, the trial court (Johnson, J.) issued an order holding that
records sent directly to the Bureau were public records, but records which
were prepared and retained by Spencer Stuart, although disclosed to and
utilized by the Bureau members, were not public records.
Appeal dismissed as premature. The Newspapers subsequently dismissed
the action after enactment of certain revisions to the Act.

1991

Tax appraisals. Douglas v. Pope, No. D-86301 (Fulton County Superior Court,
Apr. 12, 1991) (Alverson, J.):
*
Held that O.C.G.A. § 48-5-314 is not a blanket prohibition against the
production pursuant to the Open Records Act of materials held by boards
of tax assessors but rather was intended only to protect from disclosure
materials, except the return, provided by taxpayers to the tax assessors
office, such as taxpayer accounting records, profit and loss statements,
income and expense statements, balance sheets, depreciation schedules,
and like materials.
*
“The purpose of the confidentiality provisions of O.C.G.A. § was to
protect the privacy of individual taxpayers, not to protect the board of tax
assessors and its agents from public scrutiny as to their procedures, their
activities, and methods of assessing property.”
*
Attorney’s fees awarded to plaintiff.

1991

Charges for agency attorney time spent reviewing Open Records Act
requests. Trammell v. Martin, 200 Ga. App. 435 (1991) (Pope, J.):
*
Suit for access to bills for legal services performed for and paid by
Clayton County. Defendant county finance director attempted to charge
plaintiff for the cost of attorney time spent reviewing the bills for exempt
information. The trial court held that such a charge was not permitted
under the Act.
*
The Court affirmed on appeal holding that the evidence showed “that
defendant wrongly planned to charge plaintiff for attorney time required to
review the requested documents for information exempt from disclosure.
The trial court corrected this violation by ruling plaintiff could not be
charged for that service since it is not a charge authorized under OCGA §
50-18-71.”
*
The Court also held that agencies must use the most “economical means
available for providing copies of public records” and remanded the case
for a determination of whether the county had done so.
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1991

Complaints concerning agency employees. The City of St. Mary’s v. Camden
Newspapers, No. 91V0420 (Superior Court of Camden County, July 25, 1991;
Aug. 20, 1991), sum. aff’d, (Ga.):
*
Suit for access to complaint filed by City employee complaining of
harassment by City council member. The request was made more than 10
days after the complaint had been filed with the City.
*
The trial court (Taylor, J.) held that the complaint was not exempt from
disclosure since the complaint had been presented more than 10 days
previously and the City’s investigation had terminated. Nor was the
complaint protected from disclosure by virtue of privacy interests asserted
either by the council member or the complaining employee.

1992

Criminal enforcement. Jersawitz v. Eldridge, 262 Ga. 19 (1992) (Bell, J.):
*
District Administrative Judge of the Fifth Judicial District and Chief Judge
of the Atlanta Judicial Circuit (Eldridge, J.) lacked authority to issue an
order interpreting the Open Records Act as not permitting a private citizen
to swear out an arrest warrant against a public official for violation of the
Act and ordering all judicial officers and judges in the District and Circuit
to refrain from issuing any such arrest warrant to any individual other than
the Attorney General, District Attorney or Solicitor General acting in their
official capacities.

1992

Property appraisals. Black v. Georgia Dep’t of Transportation, 262 Ga. 342
(1992) (Hunt, J.):
*
Appeal from trial court’s denial of Open Records Act request by plaintiff
to inspect appraisals of his property in connection with DOT’s efforts to
condemn.
*
The Court held that O.C.G.A. § 50-18-72(a)(6) does not require such
records to be disclosed until after the condemnation proceedings conclude
and DOT has acquired the property. The Court also held that O.C.G.A. §
32-3-7 should not be read to require DOT to disclose matters in
condemnation proceedings that it would not ordinarily have to disclose in
discovery.
*
Justice Weltner, joined by Justice Sears-Collins, dissented, arguing that
the clear wording of O.C.G.A. § 32-3-7(a) provides that DOT “acquires”
property as soon as it files a declaration of taking.

1992

Fees. McFrugal Rental of Riverdale, Inc. v. Garr, 262 Ga. 369 (1992) (Clarke,
J.):
*
Open Records Act plaintiff, which sought to inspect city council minutes,
city zoning maps and ordinances, challenged city manager’s imposition of
a fee to cover the cost of a temporary employee to supervise the
inspection. Denial of relief by the trial court reversed.
*
Emphasizing the importance of public access to government information,
the Court held that “any fee imposed pursuant to O.C.G.A. § 50-18-71
constitutes a burden on the public’s right of access to public records.
Therefore, the statute must be narrowly construed. As we construe the
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statute, the imposition of a fee is allowed only when the citizen seeking
access requests copies of documents or requests action by the custodian
that involves an unusual administrative cost or burden. Thus, a fee may
not be imposed under O.C.G.A. § 50-18-71 when a citizen seeks only to
inspect records that are routinely subject to public inspection, such as
deeds, city ordinances or zoning maps. Further the custodian of the
records must bear the burden of demonstrating the reasonableness of any
fee imposed.”
1992

“Secrets of State” exemption. Hardaway Co. v. Rives, 262 Ga. 631 (1992)
(Bell, J.):
*
Appeal from ruling of trial court (Langham, J.) that “Engineer’s Cost
Estimate” documents generated by the Department of Transportation as
part of the process of evaluating bids for work on Savannah’s Talmadge
Memorial Bridge were exempt from disclosure under the Open Records
Act as “secrets of state,” O.C.G.A. § 24-9-21(4), or “state matters of
which the policy of the state and the interest of the community require
concealment,” O.C.G.A. § 24-9-27(d). Reversed.
*
The Court emphasized that “any purported statutory exemption from
disclosure under the Open Records Act must be narrowly construed.” The
Court agreed that “the public interest in exempting engineering cost
estimates from disclosure until projects are completed or abandoned
outweighs the public interest in favor of disclosure,” but concluded,
consistent with past precedent, that the Court does not “have the discretion
to judicially craft such an exemption. The balancing test which the special
concurrence urges us to apply was expressly limited by Board of Regents
to instances where individual privacy rights were involved.”
*
Justice Fletcher, joined by Justice Hunt, concurred specially, concluding
that a balancing was appropriate but weighed in favor of disclosure as
construction had been completed.

1993

Public university student disciplinary court records. Red & Black Publishing
Company v. Board of Regents, 262 Ga. 848 (1993) (Hunt, J.):
*
Appeal from ruling of trial court (Hull, J.) that records of the University of
Georgia Student Organization Court must be disclosed to the public
pursuant to the Open Records Act but that the Court’s disciplinary
hearings are not subject to the Open Meetings Act. Affirmed in part,
reversed in part.
*
The Court concluded that both the records and the disciplinary hearings of
the Student Organization Court must be open to the public: “We are
mindful that openness in sensitive proceedings is sometimes unpleasant,
difficult, and occasionally harmful. Nevertheless, the policy of this state is
that the public’s business must be open, not only to protect against
potential abuses, but also to maintain the public’s confidence in its
officials.” 262 Ga. at 854.

13

1993

Records of private entities acting under agency direction and control.
Clayton County Hospital Authority v. Webb, 206 Ga. App. 693 (1993) (Andrews,
J.):
*
Appeal from ruling of trial court (Ison, J.) ordering Clayton County
Hospital Authority (CCHA) and five affiliated corporations to produce
records under the Open Records Act.
*
The Court of Appeals held that the Act applies to records of private
entities when such entities function “under the direction and control of [a
hospital authority] to implement the [authority’s] duty to provide for the
public health.”
*
The Court held that the disputed records — relating primarily to transfers
of funds from the CCHA to five private affiliated corporations and to
transfers of funds between any of those corporations — are public records.
Citing the fact that assets of the CCHA had been transferred to some of the
corporations and the fact that all of the records were in the possession or
control of the CCHA, the Court found that the “private status” alone of the
corporations did not insulate them from the strictures of the Open Records
Act.

1993

Alleged trade secrets submitted to agency. BellSouth Telecommunications,
Inc., d/b/a Southern Bell v. Georgia Public Service Commission, No. E-7376
(Fulton County Superior Court, Apr. 16, 1993) (Eldridge, J.), aff’d without
opinion (Ga.):
*
Appeal from administrative determination by Georgia Public Service
Commission that Southern Bell must provide certain documents pursuant
to a PSC order and that PSC would not agree to maintain documents
confidential.
*
Trial court concluded that Southern Bell had demonstrated that documents
constituted “trade secrets” and that PSC was obligated to maintain their
confidentiality. The court determined that the Georgia Trade Secrets Act
and the Georgia Open Records Act together required that the PSC not
disclose the documents to the public. The court also found that Southern
Bell had a property interest in the “trade secrets” and that the PSC was
further prohibited under the requirements of the United States Constitution
from publicly disclosing the documents.

1993

District attorney work product. Hall v. Madison, 263 Ga. 73 (1993) (Hunstein,
J.):
*
Appeal from denial of death row inmate’s request for writ of mandamus.
After murder conviction was upheld by Georgia Supreme Court, appellant
sought district attorney’s files relating to his prosecution pursuant to the
Open Records Act. Trial court (McWhorter, J.) denied writ of mandamus
without findings or conclusions. Supreme Court affirmed.
*
The Court concluded that petition for writ of mandamus was premature
since appellant still had alternative legal remedy available to him in a
habeas proceeding. The Court expressly distinguished Napper v. Ga.
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Television on grounds that party seeking production of files in Napper was
not defendant and so did not have habeas proceeding available.
1993

Mootness. Conklin v. Zant, 263 Ga. 165 (1993) (Carley, J.):
*
Appellant brought suit seeking order compelling appellees to allow him to
inspect and copy certain records pursuant to the Open Records Act. Trial
court (Smith, J.) dismissed action as moot based on defendant’s having
turned over requested records.
*
Supreme Court reversed because evidence showed only that appellees had
turned over some, but not all, of the records requested by appellant.

1994

Privately held records. Hackworth v. Board of Education for the City of Atlanta,
214 Ga. App. 17 (1994) (Smith, J., with Pope, C.J. and McMurray, P.J.):
*
Suit for access to personnel records of certain City of Atlanta school bus
drivers. Trial court (Daniel, J.) held that personnel records held by a
privately-owned transit company that contracts with the city to provide
drivers were not public records.
*
The court of appeals reversed the trial court’s decision, concluding that,
because the city’s contract with the transit company allowed the city to
review the records and because the operation of buses is a “legitimate
function of the school board and within the operation of a public agency,”
the records were public records despite the fact that they were not
physically in the possession of the city.
*
The court remanded the decision to the trial court to determine whether
any of the records are exempt from disclosure based on concerns of
“personal privacy.” Citing Dortch v. Atlanta Journal, 261 Ga. 350 (1991),
the court instructed the trial court to order disclosure of all records unless
disclosure would constitute the tort of invasion of privacy.

1994

Commercial solicitation. Speer v. Miller, 864 F. Supp. 1294 (N.D. Ga. 1994)
(Hall, J.):
*
Suit for permanent injunction by criminal defense attorney preventing
enforcement of O.C.G.A. § 35-1-9, which prohibits the inspection or
copying of law enforcement agency records for the purpose of commercial
solicitation. Prior to passage of § 35-1-9, the plaintiff had used the records
to solicit clients for his legal practice, and he claimed that refusing to
allow him to continue to peruse those records violated his First
Amendment rights. The trial court had initially denied plaintiff’s
challenge, but the Eleventh Circuit reversed, ruling that “a mere reading of
this statute indicates that it probably impinges upon Speer’s commercial
speech.” Speer v. Miller, 15 F.3d 1007, 1010 (11th Cir. 1994).
*
On remand from the Eleventh Circuit, the district court held that O.C.G.A.
§ 35-1-9 violates the First Amendment and is unconstitutional because it
does not directly advance a substantial state interest. The court
specifically rejected the state’s argument that the statute advanced the
substantial interest of “protecting people’s privacy.” According to the
court, that effect is “so riddled with exceptions that the statute’s ability to
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advance the asserted purpose is anemic and betrays a true alternative
purpose” (preventing solicitation).
1994

Online computer access. Jersawitz v. Hicks, 264 Ga. 553 (1994) (Hunstein, J.):
*
The Supreme Court unanimously affirmed the denial by the trial court
(Langham, J.) of plaintiff’s request for on-line computer access to the
Fulton County real estate deed records: “While we are mindful that the
prevalence of computers in homes, offices and schools may make on-line
access to computerized public records desirable, requiring that means of
access must be addressed by the General Assembly.”

1994

Rape incident reports. Doe v. Board of Regents, 215 Ga. App. 684 (1994) (en
banc) (Beasley, J.):
*
Trial court refused to issue injunction sought by university employee
enjoining disclosure of a university police incident report, sought by The
Red & Black, regarding the employee’s claim that she had been abducted
and raped on the university campus by an unknown assailant.
*
Court of Appeals held that pursuant to the Open Records Act the
newspaper is entitled to the requested report but, pursuant to O.C.G.A.
§ 16-6-23(a), with the university employee’s name and identifying
information redacted.
*
Birdsong, J., Andrews, J., Blackburn, J., and Ruffin, J., dissent from the
Court’s decision to authorize redaction of any part of the report. Andrews,
J., writes that O.C.G.A. § 16-6-23(a) “does not cover an admittedly false
allegation of rape. It is undisputed that the incident investigated by the
campus police did not occur.” Blackburn, J., writes that “I join Judge
Andrews in concluding that appellant has lost any right she would
otherwise have had to keep her identity from being disclosed because of
her admitted fabrications and the superior right of the public to know of
the falsity of her original complaint, and the right to know who falsely
complained.”

1995

Tax information. Bowers v. Shelton, 265 Ga. 247 (1995) (Thompson, J.):
*
Affirming order of trial court (Jenrette, J.) entering permanent injunction
pursuant to Open Records Act preventing Attorney General from
disclosing confidential tax information contained in closed criminal
investigation file.

1995

Police incident reports. City of Brunswick v. The Atlanta Journal-Constitution
and The Florida Times-Union, 265 Ga. 413 (1995) (Carley, J.):
*
Appeal from order of trial court (Williams, J.) requiring City to disclose
serial rape incident reports despite City’s professed concern that doing so
would hamper investigation and pose risk to victims’ safety. For these
reasons, and based upon an ex parte presentation by the City, the trial
court had initially refused to order production. However, the trial court
reversed itself and ordered production after the Times-Union published an
article disclosing certain facts relating to the incidents.
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*

*

Cross-appeal by The Journal-Constitution and The Times-Union
challenging the trial court’s conclusion that incident reports can ever be
protected and that it was proper to hear City’s witnesses ex parte.
Supreme Court affirmed in all respects, concluding that portions of
incident reports may be exempted from disclosure to the extent they
contain confidential information otherwise exempted from disclosure
under the Act.

1995

Hospital authorities. Northwest Georgia Health System, Inc. v. Times-Journal,
Inc., 218 Ga. App. 336 (1995) (McMurray, J.):
*
Appeal from order of trial court (Hines, J.) holding that combinations of
private hospitals and public hospital authorities are subject to the
provisions of the Open Meetings and Open Records Acts.
*
Court of Appeals affirmed, stating that “[w]ithout question, these private,
nonprofit corporations became the vehicle through which the public
hospital authorities carried out their official responsibilities.”

1996

Fees. Powell v. Von Canon, 219 Ga. App. 840 (1996) (Johnson, J.):
*
Appeal from order of trial court (Wood, J.) holding that defendant
government officials are limited to charging only the actual cost of
computer disk or tape onto which requested information is transferred and,
after the first quarter hour of work, only the hourly wage of the lowest
paid full-time employee capable of overseeing or performing transfer.
*
Court of Appeals affirmed as to all defendants except clerk of superior
court on ground that superior court clerks are authorized by O.C.G.A.
§ 15-6-96 to sell computer generated records for a profit.

1996

911 incident cards. The Bainbridge Post Searchlight, Inc. v. Decatur County,
No. 96-V-302 (Decatur County Superior Court, Sept. 10, 1996) (Cato, J.):
*
Action to require county to make available for public inspection 911
incident cards completed by 911 dispatchers for the purpose of registering,
dispatching and preserving information from callers that is necessary or
important for an appropriate emergency agency to effectively respond to
the emergency.
*
Held that 911 incident cards are equivalent to initial police incident reports
and must be made open for inspection by the public at reasonable times at
the 911 facility where the cards are kept.

1996

Settlement agreements. City of Helen v. White County News, No. 96-CV-409DB (White County Superior Court, Oct. 7, 1996) (Barrett, J.):
*
Action for access to documents relating to settlement of former police
chief’s civil rights action against city.
*
Held that “[c]onsistent with the public policy of the Open Records Act, the
public has a right to know the terms of a settlement agreement in which a
public entity has settled a lawsuit” and that “the nondisclosure provisions
of the Settlement Agreement ... are void as against the public policy of the
State of Georgia.” The court rejected the city’s contention that disclosure
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would be improper because “a right of privacy may exist on behalf of
those individuals in the underlying lawsuit.”
1996

District Attorney records. Felker v. Lukemire, 267 Ga. 296 (1996) (Thompson,
J.):
*
Action by death row inmate for access to district attorney’s records on
prosecution. After hearing and production of additional records, trial court
found that the district attorney had complied with inmate’s request and
denied relief.
*
The Supreme Court affirmed, finding that “the district attorney fully
complied with his obligations under the Act. And he had no reason to
suspect that he did not comply.”

1997

Inmate appeals. Hall v. Linahan, 225 Ga. App. 439 (1997) (McMurray, J.):
*
Appeal by state prison inmate of trial court order concerning inmate’s
Open Records Act requests.
*
Because inmate was currently in the custody of Department of
Corrections, held that appeal was controlled by Prison Litigation Reform
Act of 1996, O.C.G.A. § 42-12-1 et seq., and, because no application for
discretionary review had been filed, had to be dismissed.

1997

Child abuse records. In re Hansen, No. 165958 (Fulton County Juvenile Court,
Nov. 14, 1997) (Hatchett, J.):
*
Granting access pursuant to O.C.G.A. § 49-5-41(B) to records of Georgia
Department of Human Resources, Division of Family and Children
Services, of all Georgia children who died between January 1, 1993 and
August 31, 1997 and had been reported previously to state protective
service workers.

1997

Privacy of public employees. Chatham County v. Adventure Radio Group, et
al., Case No. CV97-1406-FR (Eastern Judicial Circuit Superior Court, Dec. 22,
1997) (Freesemann, J.):
*
Denying request of county and certain county employees to redact the
names of certain county employees who were the subject of tape-recorded
derogatory remarks by senior police officials. “The Court sympathizes
with the female employees who desire to keep their names secreted.
Unfortunately, however, these women have, albeit unwillingly, become
figures in a public drama. Therefore, dissemination of information
pertaining to this drama is no violation of their right to privacy.”
*
Granting request of Savannah Morning News and WSAV-TV for
injunction requiring access.

1998

Motor vehicle accident reports. Statewide Detective Agency v. Zell Miller, 115
F. 3d 904 (11th Cir. 1997) (Barkett, J.):
*
A private detective agency filed suit against the Governor and the
Attorney General of Georgia, seeking to enjoin enforcement of statute
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*

criminalizing request for motor vehicle accident reports for commercial
solicitation purposes.
Affirming the District Court preliminary injunction order, the 11th Circuit
Court held that the statute represented an unconstitutional restraint of
commercial speech.

1998

Investigatory report concerning sexual harassment. Fincher v. State, 231 Ga.
App. 49 (1998) (Ruffin, J.):
*
Pursuant to the Open Records Act, the State Board of Pardons and Paroles
of Georgia released to a local television station an investigatory report
concerning claims that one of its employees had sexually harassed a coworker. The employee sued claiming invasion of privacy.
*
Affirming the dismissal, the Court of Appeals found that the report was a
public record not subject to any exemptions under the Georgia Open
Records Act. The Court further found that the public interest in obtaining
the report outweighs any private interest.

1999

Settlement records. Savannah College of Art and Design v. School of Visual
Arts Inc., 270 Ga. 791 (1999) (Hunstein, J):
*
Appeal concerning public access to court records in a civil case. The trial
court ordered that confidential settlement documents filed with a
discovery motion should be open because the plaintiff failed to meet its
burden in limiting access. The Supreme Court reversed, concluding that
the plaintiff’s privacy interest in the documents clearly outweighed the
public’s interest in access.

1999

Discovery procedures considered adequate legal remedy. Millar v. Fayette
County Sheriff's Dept., 241 Ga. App. 659 (1999) (Blackburn, J.):
*
Attorney's action against county and county sheriff under Georgia's Open
Records Act, seeking injunction requiring them to turn over certain public
records relating to his client's federal action against them, was premature;
when request for injunction was made, attorney retained adequate legal
remedy, namely right to seek defendants' records through discovery
procedures in his federal action. Eldridge and Barnes, J.J. concurring.

2000

Verbal requests for records. Howard v. Sumter Free Press, Inc., 272 Ga. 521
(2000) (Hines, J.):
*
Sheriff’s contention that he was not required to comply with verbal
requests by the press for access to public records, but only to “bona fide”
written requests, was unavailing. Verbal requests do not diminish their
efficacy under the Open Records Act.

2000

Records versus information. Schulten v. Fulton-DeKalb Hospital Authority,
272 Ga. 725 (2000) (Carley, J.):
*
Law firm filed writ of mandamus to compel hospital to permit inspection
and copying of records since 1995. Court denied relief, because request
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would violate Open Records Act by requiring hospital to compile and
prepare reports that were not yet in existence.
Failure by hospital to furnish non-existent records does not constitute a
denial of a request for access to public records.

2001

Trade secrets. Georgia Dep’t of Natural Resources et al. v. Theragenics Corp.,
273 Ga. 724 (2001) (Carley, J.):
*
Trade secrets exception to disclosure under the Act not expressly limited
to documents specifically identified as confidential at time of submission
to agency.
*
Because Act places ultimate responsibility for non-disclosure on agency,
agency cannot construe submitter’s failure to identify all trade secrets at
time of original filing as waiver of confidentiality.

2001

Internet access. J.K. Champion, M.D. v. State, Civil Action File No.
2000CV26375 (Fulton Superior, Apr. 9, 2001) (Goger, J.):
*
Trial court dismissed complaint for injunction to prevent continued public
Internet access to the fact that plaintiff doctor had entered into a
disciplinary consent order with the State Board of Medical Examiners,
holding, inter alia, that Act mandated access.

2001

Motor vehicle records. Spottsville v. Barnes, 135 F. Supp. 2d 1316 (N.D. Ga.
2001) (Thrash, Jr., J.):
*
Challenge to 1999 amendment to the Open Records Act that restricts
disclosure of motor vehicle accident reports to certain designated groups
of persons including the media. The amendment was upheld and found
not to be an unconstitutional prior restraint on commercial speech.

2001

Police reports concerning rape. Dye v. Wallace, 274 Ga. 257 (2001)
*
Trial court held that Georgia’s Rape Confidentiality Statute, which made it
unlawful for the media to identify rape victims, was unconstitutional.
*
Supreme Court affirmed, holding that the media can publish information
from police reports that are lawfully obtained.

2002

Court records filed under seal. Estate of Martin Luther King, Jr., Inc. v. CBS,
Inc., 184 F. Supp. 2d 1353 (N.D. Ga. 2002) (O’Kelley, J.):
*
Holding that records filed under seal in support of the parties’
respective summary judgment motions must be unsealed. There was no
third party request to unseal the records. Rather, the decision was in
response to the Court’s order directed to the parties to show cause why the
records should remain under seal.
*
The Court held that documents filed under seal in connection with a
dispositive motion in a civil case may remain sealed only if the party
seeking closure can show good cause that outweighs the public’s interest
in dissemination.
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The Court did allow two depositions to remain under seal finding that the
plaintiff showed that good cause exists because the documents contained
trade secrets.

2004

Income tax records of individual who received government contract. City of
Atlanta v. Corey Entertainment , Inc., 278 Ga. 474 (2004) (Fletcher, J.):
*
Holding that Georgia’s Open Records Act requires the disclosure of the
tax returns of an individual who won a government contract for her
business based on that fact that she successfully applied for status as a
“Disadvantaged Business Enterprise.”
*
The Court rejected the individual’s claim that her privacy interests
outweighed the public interest in disclosure, finding that there is “a strong
need for open government to prevent the appearance of impropriety and
corruption in the certification process” for “disadvantaged” businesses.
*
The Court also found that the income tax return was not a “personal net
worth statement” or “documentation supporting it,” which would have
been exempt from disclosure under federal regulations.

2004

Housing Authority records. Strange v. Housing Auth. of City of Summerville,
268 Ga. App. 403 (2004) (Barnes, J.):
*
The Housing Authority filed suit seeking, inter alia, to enjoin Appellants
from making future open records requests on the Authority. Appellants
had made several open records requests in the past.
*
Appellants filed a counterclaim alleging that the Authority violated the
Open Records Act. The trial court granted summary judgment for the
Authority on the counterclaim, holding that it was rendered moot when the
Authority amended its complaint to withdraw its injunction request.
*
The Court of Appeals reversed, holding that the counterclaim was not
moot because the Authority also had failed to provide documents in
response to Appellants’ open records requests and, therefore, could still be
liable under the Open Records Act.

2004

State insurance commissioner records. Hoffman v. Oxendine, 268 Ga. App.
316 (2004) (Phipps, J.):
*
The Court held that it was an abuse of discretion by the state Insurance
Commissioner to withhold reports regarding the investigation of an
insurer.
*
The Court found that the Insurance Commissioner could not rely on
authority and/or reasons to deny disclosure that were not stated in his
response to the Open Records request.
*
Here, the Insurance Commissioner failed to cite the “pending
investigation” exception to the Open Records Act in his response to the
request; therefore, the Court held that the trial court erred in permitting the
Commissioner to use this argument in denying disclosure.
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2005

Police records — Private university police force. The Corporation of Mercer
University v. Barrett & Farahany, LLP, 271 Ga. App. 501 (2005) (Johnson, J.)
(Ruffin, C.J. and Barnes, J., concurring), cert. denied, 2005 Ga. LEXIS 392 (Ga.
May 23, 2005):
*
Suit by law firm against Mercer University for access to records
maintained and generated by the Mercer University Police Department.
*
The Court reversed the decision of the trial court (McConnell, J.) that the
records be produced, holding that a police force hired by a private
university is not a public office or agency just because it performs certain
functions authorized by the State by statute.
*
The Court also held that the police force did not receive or maintain
documents in the performance or service of a function on behalf of a
public office or agency, because evidence showed that the police force
worked solely for Mercer University. The fact that the police force was
required to report gang activity to local law enforcement was irrelevant.
*
Simply performing some task or function with an indirect public benefit,
or with benefit to the public as a whole, does not transform a private
entity’s records into public records.
*
Purpose of Open Records Act would not be furthered by compelling
disclosure of records in this case.

2005

Attorney’s fees and procedure — Petitioner should follow up after receiving
response to ORA request before rushing to sue for attorney’s fees. Everett v.
Rast, 272 Ga. App. 636 (2005) (Miller, J.):
*
The Court affirmed the decision of the trial court denying Everett’s motion
for attorney’s fees and expenses, holding that the city had not failed to
produce records without substantial justification. Rather, the city
indicated that it would comply and that documents in addition to those in
its possession “may or may not” be in the possession of various city
departments.
*
Everett improperly rushed to litigation instead of contacting the city after
it responded that it would provide documents.

2005

Attorney’s fees and procedure — Custodian of records must affirmatively
respond to ORA request within 3 business days. Wallace v. Greene County,
274 Ga. App. 776 (2005) (Bernes, J.):
*
The Court reversed and remanded the decision of the trial court denying
Wallace’s motion for summary judgment on attorney’s fees, holding that
the county violated the Open Records Act by not affirmatively responding
to Wallace’s request within 3 business days. Thus, Wallace met first
prong of test for attorney’s fees.
*
Court remanded on unresolved issue of whether Wallace had shown that
county lacked substantial justification for the violation, the second prong
of test for attorney’s fees.
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2005

Private entities as vehicles for public agencies due to involvement of public
officials. Baker v. Metropolitan Atlanta Chamber of Commerce et al., 2005-cv105088, Nov. 17, 2005 Order (Johnson, J.), currently on appeal:
*
Suit by Attorney General and newspaper for access to NASCAR Hall of
Fame and Super Bowl bids submitted and maintained by private entities.
*
The Court held that records maintained by private entities related to the
bids were subject to Open Records Act because public officials and their
pledges of political and financial support were “absolutely necessary” to
the possible success of the bids.
*
The bids were received in the course of the operation of a public office
because the private entities needed the public officials and acted with their
full knowledge and acquiescence.
*
Certain exceptions under the statute protecting bids from disclosure did
not apply here.

2006

Records of bids for Atlanta to host NASCAR Hall of Fame and Super Bowl.
Central Atlanta Progress, Inc. v. Baker, 278 Ga. App. 733 (2006) (Johnson, J.):
∗
Two private corporations, composed of Atlanta-area businesses, submitted
bids for Atlanta to host the NASCAR Hall of Fame and the 2009 Super
Bowl, and newspaper requested copies of the bids under the Georgia Open
Records Act, but corporations refused, arguing that the bids were not
subject to the Act because they were not prepared by or on behalf of
public agencies.
∗
The Attorney General issued an opinion that “in light of the significant
involvement of public officials, public employees, public resources and
public funds in the matters, the bids were subject to the [Act] and should
be disclosed,” but the corporations still refused. The superior court agreed
and ruled for the newspaper.
∗
Court affirms trial court’s decision, explaining that the bids involved the
use of public funds; they called for the future use of substantial public
resources; and, public officials and employees participated in preparing
them. The Act “must be broadly construed to effect its purposes.”

2006

Attorney’s fees and procedure — Summary Judgment improper when
evidence shows that records custodian failed to respond to ORA request
within 3 business days, and no substantial justification exists for not doing so.
Benefit Support, Inc. v. Hall County, 281 Ga. App. 825 (2006) (Blackburn, J.):
∗
County failed to respond to a records request within three days of
receiving it, and requester sued for attorney’s fees for failing to comply
with the Georgia Open Records Act. Trial court denied the county’s
request for summary judgment on this claim, finding that both prongs of
the test set forth in Wallace were satisfied: the county missed the threeday deadline, and it did not have a substantial justification for its
omission.
∗
Court affirms trial court’s denial of summary judgment, explaining that
because the county did not produce the documents until after the civil
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litigation commenced, “and because the county has further failed to
explain this dilatory conduct in any evidence submitted with its
summary judgment motion, some evidence shows that the county’s
violation lacked substantial justification.”
2006

Trade-secrets exception to ORA. Douglas Asphalt Company v. E.R. Snell
Contractor, Inc., 282 Ga. App. 546 (2006) (Barnes, J.):
∗
Trial court enjoined DOT from giving unredacted copies of certain
records to asphalt company because the records contained contractors’
trade secrets, which could give asphalt company a competitive advantage.
∗
Court affirms trial court, finding that the exception to the Act for trade
secrets, O.C.G.A. § 50-18-72(b)(1), applies, and explaining that the “trial
court did not err in concluding that the contractors presented evidence that
the information derived economic value from not being generally known
or readily ascertainable to others.” Court also holds that although the
product was sold in public places, this did not transform the confidential,
technical specifications of the product’s design into public property.
∗
Court rejects asphalt company’s contention that trade-secret exception
was not satisfied because the contractors were not required by law to
submit the information to the DOT. “While it is true that the contractors
were not required by law to enter into contracts with the state, several
witnesses testified that once they entered those contracts, they were
required by law to submit the information to the DOT before starting or
continuing work.” Court explains that information that must be submitted
in conjunction with government contracts is “required by law” as that
phrase is used in O.C.G.A. § 50-18-72(b)(1).

2007

Access to Election Materials. Smith v. DeKalb County, 288 Ga. App. 574
(2007) (Ellington, J.):
*
Injunction proper to Georgia Secretary of State to prevent public from
obtaining election data.
*
Individual submitted Georgia Open Records Act request to director of
elections seeking CD containing “all ballot images and ballot styles as
well as vote totals and a copy of the consolidated returns from the election
management system.” Director notified Secretary of State of request and
that she intended to release the records. Secretary of State sought TRO to
prevent this.
*
Lower court granted TRO and permanent injunction preventing
unauthorized individuals from accessing election CDs because it found
Georgia law required CD’s to remain under seal for at least 24 months
following election unless otherwise directed by superior court, but
superior court had not ordered the seal be lifted. Because the CD is
statutorily designated to be kept under seal, it is exempt from records open
to public inspection.
*
Injunction is also proper because CD contains security information that
could compromise election security, so it falls within exemption for
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“material which if made public could compromise security against
sabotage, criminal, or terroristic acts.” Though copy of CD could be
provided without this security information, government need not create
this since it was not in existence at the time of the request.
2007

Notice where State (or its agency) is a party. Georgia Department of
Agriculture v. Griffin Industries, 284 Ga. App. 259 (2007) (Adams, J.):
*
Department did not receive adequate notice in accordance with O.C.G.A.
§ 9-10-2(1) that merits of Open Records Act request were going to be
considered by court, thus court’s decision granting full requested relief
was improper.
*
Only notice in record was of case management conference, and only
pending motion was for temporary relief, thus Department did not have
adequate notice of hearing on merits of ultimate issue.

2007

Open Records Act requests regarding government wrongdoing. Moore v.
Gabriel, No. 3:05-CV-31(CDL), 2007 WL 917291 (M.D. Ga. Mar. 22, 2007):
*
Open Records Act requests relating to potential abuse and
mismanagement by government are protected First Amendment speech
because this is of core public interest.

2008

Open Records Act does not excuse improper service. Melton v. Wiley, 262
Fed. Appx. 921 (11th Cir. 2008) (per curiam):
*
Plaintiff claimed Open Records Act, which protects from disclosing
records revealing home address of law enforcement officers, validated
substitute service crafted by process server who served someone other
than defendant at defendant’s place of business.
*
Court rejects this argument explaining that Open Records Act does not
excuse failure to perfect service in accordance with Georgia law.

2008

Pending investigations and three-day response requirement. Unified Gov’t of
Athens-Clarke County v. Athens Newspapers, LLC, 284 Ga. 192 (2008) (Carley,
J.):
*
Newspaper filed suit against county claiming it violated Open Records Act
by refusing access to police records of unsolved rape and murder case
from 1992. Although investigation was inactive, the investigatory file had
not been closed.
*
Trial court granted summary judgment for county finding the records
exempt because they fell within exemption for “pending investigations,”
set forth in O.C.G.A. § 50-18-72(a)(4).
*
Appellate court reversed, finding the exception unsatisfied because
evidence showed there had been no progress in solving the case for several
years and because there was no ongoing, active investigation. Court of
Appeals noted that statutory exemptions to the Open Records Act must be
narrowly construed.
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*

*

*

Georgia Supreme Court reversed the Court of Appeals holding and held
that the investigation remained “pending” and thus subject to the Open
Records Act exemption.
Georgia Supreme Court held that for purposes of the Open Records Act
exemption, a seemingly inactive investigation, which has not yet resulted
in a prosecution, remains undecided and therefore remains “pending” until
it is concluded and the file is closed. Similarly, a prosecution is pending
until a conviction has been reviewed on direct appeal and no further direct
litigation of an imminent nature and finite duration remains.
Georgia Supreme Court approved of Court of Appeals’ interpretation of
three-day response requirement in O.C.G.A. § 50-18-70(f) as requiring
response within three business days of agency receiving request
irrespective of when specific person at agency in charge of records
receives request.
Hunstein, J. (concurring in part and dissenting in part) disagreed with
majority’s analysis of “pending investigation” exemption and stated that
exemption should only apply to those investigations and prosecutions
being “actively, definitely and imminently pursued.”

2008

Open Records Act Does Not Permit Recovery of Damages. Chisolm v.
Tippens, 289 Ga. App. 757, 762 (2008) (Mikell, J.):
*
Noting in dicta that Open Records Act does not permit recovery of
compensatory or punitive damages.

2008

Records Generated During Internal Investigation of Sexual Misconduct
Were Subject to Disclosure and Were Not Work Product. Fulton DeKalb
Hospital Auth. v. Miller & Billips, 293 Ga. App. 601 (2008) (Johnson, J.):
*
Law firm filed suit against Fulton DeKalb Hospital Authority pursuant to
Open Records Act seeking disclosure of records generated during internal
investigation into allegations of sexual misconduct. Authority had refused
to produce certain records, including tape-recorded interviews, interview
notes, and investigator’s final report to the General Counsel on the basis of
the work product doctrine.
*
Following in camera review, trial court rejected work product claim and
ordered disclosure of records despite involvement of legal department in
investigation, finding that investigation was a routine inquiry in response
to complaints and was not conducted in anticipation of litigation.
*
Appellate court affirmed, finding that Authority had commenced
investigation not in response to any claim or threat of litigation, but only
because it received anonymous complaints.

2008

Public Agency Must Raise Specific Exemption in Initial Response to
Requesting Party. Jaraysi v. City of Marietta, 294 Ga. App. 6 (2008) (Mikell,
J.):
*
Property owners filed suit against City for refusing to disclose records
regarding unfinished construction on their property for which building
permit had been revoked and which was subject to Municipal Court
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*

demolition action.
Court rejected City’s attempt to rely on “pending investigation or
prosecution of criminal or unlawful activity” exemption under O.C.G.A. §
50-18-72(a)(4) because City failed to specify this reason in its initial
response to Open Records Act request, and instead did not reference
specific Act provision until summary judgment. Court also noted that
City’s citation to O.C.G.A. § 50-18-72, without more, was insufficient in
that City did not cite subsection and paragraph relied upon.
Appellate court vacated trial court’s grant of summary judgment for City
where record showed that City violated Open Records Act by failing to
respond to request within three business days and rejected argument that
property owners’ action was moot because City had eventually provided
requested records. Court remanded case to trial court to determine
whether attorney’s fees were warranted under O.C.G.A. § 50-18-73(b).

2008

Documents Held By Private Entity Performing Public Function; Trade
Secrets Exemption. United Healthcare of Georgia, Inc. v. Georgia Dep’t of
Cmty. Health, 293 Ga. App. 84 (2008) (Bernes, J.):
*
Private party contracted with Georgia Department of Community Health
(“DCH”) to serve as third-party administrator for administration of State
Health Benefit Plan. Following Open Records Act request to DCH,
private party filed suit seeking to enjoin disclosure of certain documents
relating to its contract with DCH.
*
Court held that documents were “public records” because, even though in
possession of private party, Open Records Act requires disclosure of
documents possessed by a private entity performing a service or function
for or on behalf of a public agency. O.C.G.A. § 50-18-70(a).
*
Court held that documents were “required by law to be submitted to a
government agency” in satisfaction of trade secrets exemption to the Open
Records Act, O.C.G.A. § 50-18-72(b)(1) (rejecting the trial court’s
holding on this point) because private entity had submitted documents to
DCH pursuant to contractual obligation.
*
Rejecting public policy argument in favor of disclosure and finding that
plain language of O.C.G.A. § 50-18-72(b)(1) constitutes General
Assembly’s determination that trade secret protection outweighs any
greater public benefit in disclosure.
*
Remanding to trial court for determination of whether certain documents
meet two-part test for trade secrets under O.C.G.A. § 10-1-761(4)(A).

2008

Lack of Federal Jurisdiction. Flemming v. Morris, No. 4:08-CV-51 -CDL,
2008 WL 2442184, at *5 (M.D. Ga. Apr. 30, 2008) (Faircloth, M.J.):
*
Prisoner filed suit bringing 42 U.S.C. § 1983 and Open Records Act claim.
*
After determining that § 1983 claim should be dismissed, Magistrate
Judge recommended dismissal of Open Records Act claim as outside the
subject matter jurisdiction of federal court.
*
Although documents at issue may have been relevant to plaintiff’s federal

27

claims, the determinations which must be made regarding the documents’
status and accessibility under Georgia law are not related to the issues
underlying plaintiff’s federal claims and are therefore not part of the same
case or controversy.
2009

Personnel Records of Municipal Employee. Goddard v. City of Albany, 285
Ga. 882, 684 S.E.2d 635 (2009) (Benham, J.):
*
Court held that appellant’s right to privacy was not violated when her
personnel documents were released by her manager pursuant to the Open
Records Act.
*
Personnel records of municipal employees are not entitled to any blanket
exemption from the Open Records Act. Appellant’s privacy claim,
therefore failed.

2009

Lack of Federal Jurisdiction. GeorgiaCarry.Org, Inc., v. MARTA, No. 1:09CV-594-TWT, 2009 WL 5033444 (N.D.Ga. Dec. 14, 2009) (Thrash, Jr., J.):
*
Court declined jurisdiction over plaintiffs’ Open Records Act claims.
*
Court did not have federal question jurisdiction because the plaintiffs’
claims were based on state law. Court did not have supplemental
jurisdiction because the plaintiffs’ Open Records Act claims did not arise
out of a common nucleus of operative fact with any federal claim in the
case.
*
Plaintiffs’ claims were narrow in that they only involved questions as to
whether the records requested were subject to the Open Records Act, whether the
defendants responded to the requests, and if the defendants responded, when they
responded.

2009

Recoverable Damages. Shabazz v. Marchand, No. 1:09-CV-1741-WSD, 2009
WL 3148676 (N.D.Ga. Sept. 29, 2009) (Duffey, Jr., J.):
*
Court dismissed plaintiff’s claim for compensatory and punitive damages
based on defendant’s failure to respond to plaintiff’s Open Records Act
request. Court held that the Open Records Act does not authorize
compensatory or punitive damages, only an award of attorney fees and
litigation expenses in actions brought to enforce the statute.
*
Court also dismissed plaintiff’s claim for compensatory and punitive
damages based on claim that defendant disseminated to an “unauthorized
recipient” information that included plaintiff’s social security number, in
violation of O.C.G.A. § 50-18-72. Court held that defendant was not an
“authorized recipient” whose conduct is governed by § 50-18-72(a) (11.3)
(C). Defendant was a custodian of records and, therefore, did not obtain
records pursuant to the Open Records Act. Court again noted in relation
to this claim that the Open Records Act does not authorize compensatory
or punitive damages.
*
Court noted that plaintiff could file action against county requesting
equitable relief in the form of access to the requested records if he
believed that he was improperly denied access to a public record. His
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claim should not have been against defendant in her individual capacity.
2009

Access to Personnel File. Soloski v. Adams, 600 F. Supp. 2d 1276 (N.D.Ga.
2009) (Shoob, S.J.):
*
Court noted that personnel file of a dean of a university is available to the
public under the Open Records Act.
*
Court held that reprimand letter placed in plaintiff’s personnel file, which
stated that former dean of college at state university violated university’s
nondiscrimination and anti-harassment policy, was not an adverse
employment action, even though file was accessible to public under
Georgia Open Records Act.

2010

Alleged Trade Secrets. State Road and Tollway Authority v. Electronic
Transaction Consultants Corp., 306 Ga. App. 487 (2010) (Ellington, J.)
*
Holding that pricing information in supplier’s proposal to the Tollway
Authority was not exempt under the trade secrets exemption to the Open
Records Act.
*
Court noted the narrow construction of the Act: “Because public policy
strongly favors open government, any purported statutory exemption from
disclosure under the Open Records Act must be narrowly construed.”
*
Court concluded that there was no evidence that the information in the
proposal would enable a competitor to deduce how it decisions its
systems, and therefore, it was not subject to the trade secrets exemption.

2010

Attorneys’ Fees. City of Carrollton v. Information Age, Inc., 306 Ga. App. 891
(2010) (Johnson, J.)
*
Court affirmed award of $1,750 in attorneys’ fees where City failed to
comply with the Open Records Act.
*
Plaintiff had requested 13 categories of records, and been provided records
in three categories, with many of the requests were “vague” and “overly
broad and unduly burdensome”
*
Court affirmed trial court’s determination that request for non-health
related insurance claims and premiums were “plain as day.”
*
Court affirmed the award of attorneys’ fees, noting that the City gave no
“special circumstances” to preclude the award.

2011

Email Access. Griffin Industries, Inc. v. Dep’t of Agriculture, 313 Ga. App. 69
(2011) (Doyle, J.)
*
Court concluded that Dept. of Agriculture complied sufficiently with Open
Records Act request despite limited email response where email was not
retained on computers.
*
Court determined that since “the Department did not maintain the
purported e-mails on its system and would have to extract them from
backup tapes using a laborious compilation process, the information
sought [ ] ‘was not an existing public record, and non-disclosure thereof
did not violate the act.”
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2013

Retroactive Application. Deal v. Coleman, 751 S.E.2d 337 (2013) (Blackwell,
J.)
*
Court concluded that statutory exemption for certain training program
records could be retroactively applied to lawsuit initiated before
exemption passed.
*
Court determined that rights under the Open Records Act are “public
rights” which can be retroactively restricted by subsequent legislation if
the legislature is clear in its intention.

2014

Tax Assessor Records. Hansen v. DeKalb Co. Bd. Of Tax Assessors, 295 Ga.
385 (2014) (Hunstein, J.):
*
Finding that requests for county tax assessment records are “carved out”
of the Open Records Act and available through O.C.G.A. §48-5-306(d),
which requires the provision of certain tax documents within 10 days.
*
The Open Records Act could not be used as an enforcement mechanism
for records sought under O.C.G.A. §48-5-306(d).

2015

Georgia Bureau of Investigation File. Evans v. Georgia Bureau of
Investigation, 297 Ga. 318 (2015) (Hines, P.J.)
*
Finding that GBI could refuse to release investigative file based on the
“pending investigation” exemption, even when the initial subject of the
investigation has been cleared, as long as the investigation remains
ongoing

2015

Board of Regent Records. Schick v. Board of Regents of University System of
Georgia, 334 Ga. App. 425 (2015) (McMillian, J.)
*
Finding that the Board of Regents could not rely on O.C.G.A. § 50-1872(a)(4) to withhold records, as the Board of Regents’ records were not
“records of law enforcement, prosecution, or regulatory agencies in [a]
pending investigation.”
*
Rejecting Board’s argument that its records were subject to the exemption
because it was working with law enforcement.

2016

Pending Prosecution. Media General Operations, Inc. v. St. Lawrence, 337 Ga.
App. 428 (2016) (Mercier, J.)
*
Finding that pending investigation or prosecution exemption applied to
sheriff’s office records provided to the district attorneys’ office, despite
the fact that the sheriff’s office’s internal investigation had concluded.
*
Rejecting argument that records were subject to disclosure as the records
of the “agency that is the subject of the pending investigation,” because
only individual employees were under investigation and not the agency
itself.

2017

Private Right of Action. Blalock v. Cartright, 300 Ga. 884 (2017) (Grant, J.)
*
Affirming trial court’s dismissal of mandamus action seeking records
under the Open Records Act.
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*

Act’s enforcement provisions and private right of action create sufficient
relief.

2017

Privately Restructured Public Hospital Records. Smith v. Northside Hospital,
Inc., 807 S.E. 2d 909 (2017) (Peterson, J.)
*
Holding that “a private entity acts ‘on behalf of’ a government agency
when the agency arranges for the private entity to perform a government
function that the agency would otherwise have to perform.”
*
Requiring trial court to examine whether privately restructured public
hospital authority’s records were sufficiently connected to the operation of
its lease agreements with Fulton County to qualify as public records.

2018

Exemptions Discretionary. Campaign for Accountability v. Consumer Credit
Research Foundation, 303 Ga. 828 (2018) (Nahmias, J.)
*
Holding that agencies have discretion to release records subject to
exemptions where disclosure is not prohibited by statute or common law.

2018

Requester Identity Irrelevant. Smith v. Northside Hospital, Inc., 347 Ga. App.
700 (2018) (Dillard, J.)
*
Holding that the trial court did not abuse its discretion in prohibiting
discovery concerning the requestor’s motivation for seeking records or the
identity and purposes of any alleged client
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SECTION 2 ACCESS TO RECORDS UNDER THE
GEORGIA OPEN RECORDS ACT
2.2 SYNOPSIS OF ATTORNEY GENERAL OPINIONS
REGARDING GEORGIA OPEN RECORDS ACT
1962

Access to records. 1962 Op. Att'y Gen. p. 101.
*
Notary public, ex officio justice of the peace, has a right to inspect records
of the justice of the peace, as has any other citizen,

1964

Revenue records. 1963-65 Op. Att'y Gen. p. 277.
•
Construes fonner Georgia Code Annotated § 92-8414 (now part of
O.C.G.A. § 48-2-15) and the Open Records Act.
When the revenue statute, then called the "secrecy provision," is
*
considered with open records law, information incident to assessment of
ad valorem taxes on public utilities furnished by the commission to the
counties is not subject to the secrecy provision and should be released.
O.C.G.A.
§ 48-2-15(a) provides, with certain specific exceptions, that
*
infonnation secured by the Commissioner incident to "the administration
of any tax" is confidential and privileged.

1965

Records confidential under federal law. 1965-66 Op. Att'y Gen. U6S-93.
*
When the Department ol'Public Health (now Department of Human
Resources) obtains information that was filed with the Internal Revenue
Service from the Secretary of Health, Education and Welfare, federal law
makes such information confidential.

1966

Personnel records; access. 1965-66 Op. Att'y Gen. 66-88.
*
Release of information about employees of the University System to third
persons is governed by the Open Records Act.
No laws or court decisions prohibit disclosure of personnel records.
*
Policy which requires a person to come into the office to make a request,
*
and not give information by telephone, is consistent with the requirement
that records be open "for a personal inspection."
By
accepting state employment, one condition is disclosure of salary
*
information.

1966

Copyrighted materials. 1965-66 Op. Att'y Gen. 66-178.
*
Copying of copyrighted manuals that are required to be filed with the
Insurance Commissioner constitute a fair use and would not amount to a
copyright infringement.
When filings are made pursuant to statute, there is "at least an implied
*
consent" given to copy for an open records request.
Commissioner may wish to require insurers to furnish written consent to
*
copy and use such filings as necessary in the performance of required
duties.
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1967

1967

Magistrate court records. Op. Att'y Geu. U67-340.
*
Suits on account, notes, mortgage foreclosures and garnishments which
have been filed in [magistrate1court are "public records" open to
inspection.
Additionally, O.C.O.A. § 45-6-6 provides that office property kept by any
*
public officer is subject to inspection by citizens.
Grand jury records. Op. Att'y Gen. U67-371
Orand jury lists are public records open to inspection under both O.C.O.A.
§§ 50-18-70 and 45-6-6.
O.C.O.A.
§ l5-12-23(a) which requires clerk "never divulge any of the
*
proceedings and deliberations of jury commissioners unless compelled to"
refers to the selection of those who will be placed in the jury box and does
not refer to keeping a list of the names selected.

*

1971

Accident reports. Op. Att'y Gen. U71-9.
*
Accident reports required to be filed with the Department of Public Safety
are not required to be furnished to persons requesting them. Note: The
opinion applies a narrow definition of "public record" which is no longer
followed; statute amended.
Under
earlier statutes, discusses "public record" as a record required by
*
law to be kept or a record that is intended to serve as a memorial of
official action. Although the law authorizes the Department to furnish
copies and empowers it to charge up to $2.00, it does not require the
Department to make the records available.

1971

Charge for voter lists. Op. Att'y Gen. U71-140.
*
Since Open Records authorizes custodian to make a charge for a copy of a
public record and O.C.O.A. § 21-2-242 makes voter registration lists open
to inspection, board of registrar may sell surplus voter lists.

1972

Education records. Op. Att'y Gen. U72-74.
*
Notwithstanding Open Records, there is no absolute right of parent to
inspect child's school records under law then in effect. Note: The law in
this area has been changed.

1973

Records of contractor. Op. Att'y Gen. 73-55.
*
Open Records is not applicable to certain records of Department of
Transportation. Note: Opinion applies definition of "public record" which
is no longer followed; statute amended.
Papers created for monitoring the performance of a contractor do not
*
constitute a public record.
Discussing a narrow definition of "public record" (required to be kept or a
*
final memorial of official action) and the lack of a definition in statute or
case law, the opinion notes that access is sought by the contractor for
private pecuniary interests rather than for the public benefit. Examination
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of such records is by the state auditor and it would be naive to believe that
access is not sought for litigation purposes.
1973

Correction records. - Op. All'y Gen. 73-77.
*
Department of Offender Rehabilitation (now Corrections) may provide
copies of a former inmate's prison medical records to a third person if the
requester has proper authorization.
Department may condition delivery upon payment of costs.
*

1974

Business information received from federal government and private
businesses. Op. Alt'y Gen. U74-113.
*
Trade secrets and other confidential business information received by the
State Energy Office from the federal government and private businesses
may be treated as confidential. Note: Opinion applies narrow definition of
"public record" which is no longer followed; statute amended.
Under petroleum allocation program, federal regulations requiring
*
disclosure exclude trade secrets and commercial or financial information
which is privileged or confidential. Federal government shares essential
information on condition of non-disclosure.
The fact that a record is in the possession of a public officer does not make
*
it a public record. Using a narrow definition of "public record," since
agency is not required by law to keep these records and records not
intended to be a memorial of agency action, records are not "public
records" subject to disclosure.

1975

Location of records. Op. AH'y Gen. U75-75 (portion).
*
It is not proper for county tax commission to store tax records in his home.

1975

Investigative records. Op. Att'y Gen. U75-92.
*
An investigation report of a police officer is not a "public record."
Note: Opinion applies narrow definition of "public record" which is no
longer followed; statute amended.
Again applying the narrow definition of "public record,"finds that an
*
investigation report was not created to disseminate information or
memorialize any public activity.

1976

Copying records. Op. Att'y Gen. U76-43.
*
Open Records Act provides for inspection and copying of public records
by citizens and does not require Department of Education to itself prepare
and furnish copies.
Citing O.C.G.A. § 50-18-71(a), opinion notes policy of the agency to
*
allow citizens to bring in their own equipment, and agency decision that
use of its equipment would materially interfere with its internal
operations, even if administrative costs paid.
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1976

Financial records. Op. Att'y Gen. 76-126.
*
Licensure application submitted to Board of Used Car Dealers is a public
record to be kept by the Joint-Secretary of the State Examining Boards and
is subject to public inspection. Note: Opinion applies narrow definition of
"public record" which is no longer followed; statute amended.
Still following the narrow definition of "public record, " opinion notes that
*
the Board is required by statute to keep applications and documents.
Financial statements submitted in lieu of bond requirement as part of the
*
application are open for public inspection. Board may not return
statements without subjecting them to public scrutiny.

1977

Personnel files. Op. Att'y Gen. 77-56.
*
Local school boards may maintain a policy of confidentiality for personnel
files. Note: Opinion applies a narrow definition of "public record" which
is no longer followed; statute amended.
Relying
on a narrow definition of "public record" as one that is required
*
by law to be made and maintained, or which was made to serve as a
memorial of action taken, the opinion concludes inspection is not required.
Noting that the area is "somewhat clouded" by Houston v. Rutledge, 237
*
Ga. 764 (1976) (inspection required of records relating to deaths of jail
inmates that were not required to be made and maintained), the opinion
notes that it is unlikely that the dicta would be extended beyond the facts
of that case so as to include personnel files.
Release of personnel files would constitute an invasion of personal
*
privacy.

1980

Medicaid records and reimbursement rates. Op. Att'y Gen. 80-50.
*
Department of Medical Assistance must disclose maximum provider
reimbursement rates.
Although agency believes release will have an inflationary effect,
*
particularly where providers have been submitting charges below the
maximum, a balancing of this rationale would not favor non-disclosure.
Department is not required to disclose studies and other materials that
*
served as background materials for final rates.

1980

Licensing board's records. Op. Att'y Gen. 80-84. (withdrawn).
*
Board of Nursing should not disclose investigative materials that are not
prepared and kept as written memorials of final Board action.
Opinion formally withdrawn as a result ofIrvin v. Macon Telegraph
*
Publishing Co., 255 Ga. 43 (1984).

1980

Fire Marshal's records; subpoena. Op. Att'y Gen. 80-105.
*
Since a report of the State Fire Marshall is subject to inspection, a citizen
who wishes to inspect and copy the document cannot be required to first
serve a subpoena.
A
citizen can bring a mandamus action to compel inspection and copying
*
of a public record.
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*

A subpoena is not required even if there is litigation unless the State or a
State employee is a party. Citing Op. Att'y Gen. 73-55, the opinion notes
that then disclosure would be by normal discovery procedures.

1981

Educational records. Op. Att'y Gen. 81-48.
*
University is not required to disclose information concerning students'
degrees unless the information has been designated as directory
information or permission is obtained form the student.
The Family Educational and Private Rights Act, 20 U.S.C. § 1232g,
*
requires all "educational records" to remain confidential. Under Open
Records Act, disclosure of educational records is not required.
No
federal funds are available to an institution that has a practice of
*
disclosing educational records without compliance with the federal law.

1981

Correction records. Op. Att'y Gen. 81-50.
*
Department of Offender Rehabilitation (now Corrections) may release
inmate information to the Social Security Administration to the extent that
the information is necessary to enable the federal agency to perform its
statutory duties.
The
release of any inmate information not necessary to accomplish
*
purposes for which SSA requests the infonnation would be an invasion of
personal privacy.
Inmate files may be withheld from public inspection under departmental
*
regulations.

1981

Personal records. Op. Att'y Gen. 81-71.
*
Personnel files maintained by the University System are not subject to
disclosure. Note: Opinion applies narrow definition of "public record"
which is no longer followed; statute amended.
Noting that inspection of personnel files is an area "fraught with
*
uncertainty" and noting that Athens Observer v. Anderson, 245 Ga. 63
(1980) declined to decide whether personnel records are per se exempted
from public access, the opinion follows previous opinions and finds no
legal requirement to make personnel records available to the pUblic. The
opinion also observes that most records would not be prepared and
maintained as memorials of final agency action.
As to a request by the concerned employee, considerations beyond the
*
Open Records (such as possible litigation) might result in disclosure of the
records except where a claim of privilege or confidentiality of someone
other than the employee is involved.
Institutions are not required to make copies for a member of the public of
*
records subject to inspection.

1981

Employee information; salaries. Op. Att'y Gen. U81-40.
*
Where salary information of a county employee is contained solely within
the employee's personnel file, it is not accessible to the public.
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*

Following Op. Att'y Gen. 81-71, when salary infonnation is a part ofa
budget, audit report or other public accounting, it should be disclosed.

1981

Records concerning pistol permits. Op. Att'y Gen. U81-47.
*
Only the names of persons issued permits to carry a revolver or pistol and
the date the permits are issued are public records subject to disclosure.
In
conducting a criminal history check, information obtained by local law
*
enforcement Irom the Georgia Crime Information Center is confidential.

1982

City records; public utility records. Op. AH'y Gen. U82-36.
*
Municipal traffic records and records of utility accounts must be
accessible for public inspection.
O.C.G.A. § 40-13-271 requires a written record be leept and accessible of
*
every prosecution of traffic offenses.
Although a privately owned public utility would not be required to open
*
its records, a "balancing of interests" test must be applied to utility records
in the possession of a municipality. Applying Northside Realty Associates
v. Community Relations Commission, 240 Ga. 432 (1976), the opinion
holds that since there is no specific exclusion, the public interest requires
disclosure.

1984

Records concerning electors. Op. Att'y Gen. 84-39.
*
The names, addresses and ZIP codes of electors must be furnished upon
request and payment of fees set forth in O.C.G.A. § 21-2-234. Additional
identifying information as may be collected and maintained must also be
made available.
O.C.G.A.
§ 21-2-242 provides that lists of electors be open for reasonable
*
inspection and O.C.G.A. § 21-2-234 specifies that the lists include names,
addresses and ZIP codes. If additional information is also maintained, the
Open Records Act provides an independent right to inspect and copy
electoral lists, including any additional information.
It is generally within the discretion of the records custodian whether to
*
provide copies or make the originals available for on-premise copying by
the person inspecting the records. A reasonable fee may be charged for
expenses incurred or copies furnished.

1985

Business records; balancing test. Op. Att'y Gen. U85-44.
*
Invoices reflecting sales of alcoholic beverages by wholesalers to local
retailers furnished to a local governing authority for computing local
alcohol excise taxes are public records and should be disclosed.
Citing a number of cases that define "public record" to include
*
"documents, papers and records prepared and maintained in the course of
the operation of a public office," the opinion notes the courts have
"demonstrated a reluctance to exclude documents" absent a specific
statutory exception.
The
opinion reviews the public policy in favor of disclosure, the
*
importance of the regulation of alcoholic beverages, and the lack of a
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specific exclusion. Applying a "balancing -of interests" test, the
documents are "public records."
1988

Performance evaluation records. Op. Att'y Gen. 88-3.
*
Student evaluations of academic courses or the performance of individual
faculty members are subject to disclosure.
Under Athens Observer Inc. v. Anderson, 245 Ga. 63, 65 n.5 (1980), the
*
right of personal privacy has to do with "one's private affairs with which
the public has no legitimate concern." This concept was reiterated in
Harris v. Cox Enterprises, Inc., 256 Ga. 299 (1986) which held that the
public has a legitimate interest in the performance of official duties.
Performance evaluations prepared by students as well as review
*
summaries of evaluations collated and prepared by individual departments
are subj ect to inspection.

1988

Access to records by legislative branch. Op. Att'y Gen. U88-33.
*
Members ofthe General Assembly have no greater right than any other
citizen to inspect records under the Open Records Act.
Access to records does not depend upon the identity of the requesting
*
party or the purpose for which the records are sought. While some states
provide members of the legislature which access to -otherwise confidential
records, Georgia does not.
Many of the records in question contain portions that are not considered
*
confidential and those portions should be provided.

1988

1988 Attorney General White Paper.
*
This general opinion to all department heads reviews the 1988
amendments to the Open Records Act in question and answer form.
While there is a legal presumption of openness except when a specific
*
exception applies, the continued vitality of the "balancing test" remains
unanswered.
The
right of personal privacy must be protected at the same time the
*
public is entitled to full information about the affairs if its government and
officials.

1989

Private corporation serving a puhlic function; trade secrets. Op. All'y Gen.
89-5.
Private Industry Councils are "agencies" within the meaning of the Open
*
Meetings Act and records maintained by these groups, unless specifically
exempted, are subject to the Open Records Act.
Although
not specifically defined in the Open Records Act, "agency"
*
should be given at least as broad a reading as it has been given in the Open
Meetings Act.
Even
if the Open Meetings Act definition of "agency" were not adopted
*
by the courts, a private corporation is subject to Open Records
requirements when serving a public function and tmder the control of the
public entity. These PIC activities are analogous to the facts in Macon
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*

Telegraph Publishing Co. v. Board of Regents, 256 Ga. 443 (1986)
(private athletic association serving a public function and under the control
of the university).
Trade secrets which are privileged or confidential "and required by law to
be submitted to a government agency" are excluded from disclosure under
O.C.G.A. § 50-18-72(b). However, if a bid proposal contains what would
otherwise be protected trade secrets and the trade secrets were not required
to be submitted, they are not protected under the Open Records Act.

1989

Computer data and computer generated information. Op. Att'y Gen. 89-32.
*
Information does not fall outside the scope of the Open Records Act
because it is stored by means of magnetic tape or diskette rather than in
inore traditional form.
Computer related methods of data storage or retrieval such as floppy disks,
*
diskettes, or magnetic tapes are "public records."
Where requested information can be retrieved by a minimal computer
*
search, an agency must comply. There is a distinction between
compilation of computer storage information and the preparation of a new
program designed to perform a series of operations to retrieve facts in a
substantially different format. The former is within Open Records and
generally, the latter is outside its scope. Whether contain programming
constitutes the creation of new material must be determined on a case-bycase basis.
The cost provisions are not specifically tailored to providing computer
*
generated records. It may be reasonable for an agency to develop
administrative rules for cost provisions to comply with computer requests,
keeping in mind the legislative policy.
An agency cannot alter the parameters of the Open Records Act by
*
contract or by agreement of the parties and any such provisions are
unenforceable.
The public has the right to examine copyrighted materials held as a public
*
record. Assuming no exceptions apply, it is an administrative decision
either to furnish copies appropriately marked to denote copyright status or
authorize copying by the requester.

1989

Federal notices. Op. AH'y Gen. 89-38.
*
Notices of plant closings received from private employers by the
Department of Labor are subject to, public disclosure.
As the agency is designated as the state dislocated worker unit under Title
*
III of the Job Training Partnership Act, notices received in the course of
the agency's operation are subject to inspection.

1989

Grant records; trade secrets. Op. Att'y Gen. 89-35.
*
Information provided the Department of Community Affairs in counection
with its administration of the Community Development Block Grant
program is not exempt from disclosure unless such information constitutes
a trade secret.
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*

*
*

Under federal regulations, recipients of block grant funds are not required
to permit public access to their records. The fact that the Freedom of
Information Act is expressly excluded from application to such
information is not sufficient under O.C.G.A. § 50-18-72(t) to bar
disclosure.
To be excepted, information must constitute trade secrets of a privileged
or confidential nature and be required by law to be submitted to the
agency.
A trade secret is defined in O.C.G.A. § 16-8-13(a)(4) with regard to the
offense of theft of a trade secret and at O.C.G.A. § 10-1-760 which relates
to trade practices. It remains unclear how a court would harmonize these
definitions with the narrow construction given exclusions under Open
Records.

1990

Telephone numbers, social security numbers; privacy. Op. Att'y Gen. 90-5.
A voter's unlisted telephone number should not be disclosed by a voter
*
registrar.
As telephone numbers are not required on registration cards but often
*
included as a matter of convenience for the registrar, release of unlisted
numbers may constitute an unwarranted invasion of privacy.
Social security numbers are required by statute to be recorded on
*
registration cards which are open for inspection pursuant to O.C.G.A.
§ 21-2-242. However, in accordance with the federal Privacy Act, voters
should be informed whether the disclosure of a social security number is
mandatory or voluntary, under what statutory authority the disclosure is
requested, and the uses to which the disclosure will be put.

1991

Workers' compensation records. Op,. Att'y Gen. 91-5.
*
Records of the Board of Workers' Compensation pertaining to accidents,
injuries, and settlements are generally confidential and constitute an
exception to Open Records.
Under O.e.G.A. § 34-9-12(b) such records are only available to the
*
employee, employer, insurer or party at interest.

1991

Medical records at open meeting. Op. Att'y Gen. 91-8.
*
Where records excluded from inspection under the Open Records Act are
discussed at a meeting, that portion of the meeting is not subject to the
Open Meetings Act.
It would be illogical for the Subsequent Injury Trust Fund Board to be
*
required to open a meeting at which medical records not open to- the
public inspection, are discussed.

1991

Bidding records. Op. Att'y Gen. 91-11.
*
Documents used in the competitive bidding process are subject to open
records.
Except for the trade secret exception, records concerning the competitive
*
bidding process under the Job Training Partnership Act are public records
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subject to inspection under the reasoning discussed in Op. All'y Gen. 895.
1991

Section 8 housing records. Op. Att'y Gen. 91-33.
*
Documents pertaining to inspection of Section 8 housing are subject to
open records requests.
The mere fact that a state entity manages a program with federal financial
*
assistance does not malce it subject to federal open records or privacy
laws.
Identification of a landlord is similar to disclosures about the employees
*
and prospective employees as required by case law. Identification of a
tenant, if it occurs, will be indirect, minimal and incidental to a legitimate
inquiry into the operation of Georgia Housing and Finance Authority.
Applying a "balancing process," GHF A must comply with the request.

1992

Computer generated proprietary data. Op. Att'y Gen. 92-13 (Portion).
Land-use planning maps created by the Department of Natural Resources
*
from enhanced database, of satellite imagery are public records subject to
inspection.
The
opinion construes the "proprietary nature" exception in O.C.G.A. §
*
50-18-nCb). An agency engages in a "proprietary" activity when it
undertakes an enterprise which is commercial in nature or usually carried
on by private individuals or is for the advantage of the governmental unit
conducting the activity rather than for the public at large.
When a product is generated for the benefit of the public at large and not
*
for the profit, benefit, or advantage of the agency, the records do not fall
under the "proprietary" exception.

1992

Medical records. Op. Att'y Gen. 92-19.
*
Medical records prepared by the examining physician hired by the
Employees Retirement System to assist in the evaluation of a claim for
disability retirement benefits are not required to be disclosed under Open
Records.
The
specific exemption allowing an agency to not disclose "medical
*
records, the disclosure of which would be an invasion of personal privacy"
provides ERS authority to withhold such records to someone other than
the disability applicant.
Under statutes which govern health records, a physician may limit his or
*
her patient's access to his or her own records if the requirements of
O.C.G.A. § 3l-22-2Cc) are satisfied; however, upon written request by the
patient, the records shall be furnished to any other health care provider.

1993

Nonresidents. Op. Att'y Gen. 93-27.
*
Open Records Act requires all public records to be open for inspection
upon request by any nonresident of Georgia unless disclosure is prohibited
by court order or otherwise exempted by law.
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*

Although the Act itself mandates that records be made available for
inspection "by any citizen of this state," based on the Georgia Supreme
Court's decision in Atchison v. Hospital Authority ofthe City of St.
Marys, 245 Ga. 494 (1980) (allowing Georgia resident who was an
employee of a Florida newspaper access to public records) and the fact
that the Supreme Court "has consistently taken a broad view of the Open
Records Act with respect to disclosure," the Act should apply to
nonresidents as well.

1994

Trade secrets. Op. Att'y Gen. 94-15.
*
Confidential business information contained in a contract with one of the
Georgia Ports Authority's customers may be properly obtainable under the
Open Records Act.
"For
purposes of the Open Records Act, the term 'trade secret' has the
*
same meaning as is found in O. C. G. A. § 10- 1 -761(4). [T]he trade
secrets of any state department, agency, board, bureau, commission or
authority are not exempt from public disclosure under the Open Records
Act. Information in the possession of such entity which is a trade secret of
others must be protected fi'om disclosure." (citations omitted).
Immaterial that party seeking information is a competitor. "The fact that
*
disclosure would lessen competition has not been viewed as a sufficient
basis for exempting disclosure of the information. "(citing Hardaway v.
Rives, 262 Ga. 631 (1992); Op. Atty. Gen. 91-11).

1995

Attorney-client privilege. Op. Att'y Gen. 95-1.
*
Although state agencies may employ persons with legal training and
experience to serve, as administrative legal service officers, those persons
may not provide legal advice or representation to the agency, and no.
attorney-client relationship or privilege arises between the legal services
officer and other agency officers or employees, or the agency itself.

1995

Nonprofit contractors. Op. Att'y Gen. 95-31.
*
Certified financial statements, financial audits and summary statements of
nonprofit contractors who seek to contract with and obtain reimbursement
through the state office of planning. and budget based upon the
recommendation of the Georgia Council for the Arts must be made
available for public inspection.

1997

Applicability of ORA to records of the Fraud and Compliance Division of the
State Board of Workers' Compensation. Op. Att'y Gen. 97-20.
*
Records maintained by the Fraud and Compliance Division of the State
Board of Workers' Compensation are public records within the meaning
of ORA and are therefore subject to disclosure unless exempted by ORA
or some other statute. One exemption, the privacy exemption, prevents
disclosure of private information if disclosing would constitute invasion of
privacy. The agency should make a case-by-case determination of

II

*

whether to release private information, and it should be prepared to justify
that decision.
If a "defendant in a criminal prosecution is either a claimant or employer,
the defendant is entitled to records relating to accidents, injuries and
settlements." Also, a defendant may be "entitled to other records that
contain exculpatory evidence in the custody of the Fraud and Compliance
Division under the authority of Brady v. Maryland, 373 U.S. 83 (1963), or
under statutory rules governing criminal discovery."

1998

Executive Meetings. Op. Att'y Gen. U98-3.
*
Although the Open Meetings Act does not contain a limitation on the
persons who may be invited into an "executive session," this does not
mean that a covered "agency" has carte blanche in determining who may
remain in a closed meeting. Instead, such agencies must determine on a
case-by-case basis which people may remain in a closed session,
permitting only those persons who presence is consistent with an
applicable exception to remain in the closed meeting.

1999

Decisions of Office of State Administrative Hearings. Op. Att'y Gen. 99-13.
*
Decisions of the Office of State Administrative Hearings are public
records that can be published on a web site, unless they contain
information that is subject to a confidentiality provision. In most cases,
the whole opinion may be disclosed. In some cases, such as hearings
regarding the Individuals with Disabilities Education Act, personally
identifiable information must be redacted. In mental health, mental
retardation and substance abuse treatment cases, the record must be sealed
and the opinion may not be disclosed.

2000

Billing and payment records of public employees and officials to a
municipally owned and operated public utility system. Op. Att'y Gen. UOO-4.
*
Utility billing and payment records of public officers or employees in
relation to a municipally owned and operated public utility system
providing electrical water and gas services, as well as a billing a service
for sewer charges, are subject to diselosure under the Georgia Open
Records Act. Additionally, any special treatment of those public officials
by such utilities may need to be disclosed under the Ethics in Government
Act.

2005

Withholding otherwise public documents via a confidentiality agreement
with a federal agency. Op. Att'y Gen. UOS-I.
*
Documents that are subject to disclosure under the Georgia Open Records
Act cannot be shielded from disclosure simply because a contract with a
federal agency calls for the documents to remain confidential. Although
the Act contains an exemption for public records "specifically required by
the federal government to be kept confidential," that provision only
applies to records that are required to be kept confidential by federal
statute or regulation.
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2007

*

*

2012

*
*

Death certificates. Op. Att'y Gen. 07-4.
HIPP A does not prevent release of information on copies of death certificates
about cause of death, conditions leading to death, or surgical procedures
conducted on deceased (if any) that are released pursuant to Open Records Act.
However, social security numbers of deceased should be redacted unless
requestor is bona fide member of news media who submits the appropriate
affidavit and otherwise complies with the ORA in requesting that particular
information.
Images and data in the statewide online information system for deeds, liens
and plats. Op. Att'y Gen. 12-5.
Images of the deeds, liens and plats submitted by the clerks of superior court
statewide and a database consisting of an index of the submitted data satisfy the
Open Records Act's definition of a public record.
Because the Georgia Superior Court Clerks' Cooperative Authority, which
maintains the information, is authorized by state law to impose fees for "data,
media, and incidental services furnished by it to any individual or private entity,"
it may, in responding to requests for such images and data under the ORA, impose
fees in accordance with a schedule adopted pursuant to statute.
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BURIED TRUTHS

New Season of Buried Truths Podcast Premieres Feb. 18
from WABE, Atlanta’s NPR Station
Host: Hank Klibanoff
We can’t change our history, but we can let it guide us to understanding.
Buried Truths, a podcast hosted by Pulitzer Prize-winning journalist, author and Emory
University professor Hank Klibanoff, and produced by WABE, Atlanta’s NPR station,
returns with its eight-episode second season on Feb. 18. One episode will be released
each Monday through April 8.
Buried Truths unearths decades-old, but still-relevant stories of injustice, resilience and
racism in the American South. These stories involve events that were largely ignored
or unfairly reported by mainstream journalists at the time.
In season two, Klibanoff tells the story of A.C. Hall, a black teenager mistakenly
identified as stealing a gun in Macon, Georgia, 1962. He didn’t live to see 1963.
Through A.C.’s story, Klibanoff examines police privilege, racial conditioning,
community activism and more.
Klibanoff, and the students from his Civil Rights Cold Cases class at Emory University,
dug deep into court, police and archival records and visited Macon, Georgia where they
re-traced the walk that A.C. took the night he encountered police. They also visited the
cemetery where he is buried and the church his mother attended. Back at Emory, they
spoke to numerous people, including civil rights attorney Howard Moore, one of the
lawyers who represented A.C.’s mother during the coroner’s inquest. Moore made a
trip back to Macon with Klibanoff, and returned to the Bibb County courthouse where he
had served as a lawyer for the Hall family 56 years earlier.

Klibanoff also spoke with President Jimmy Carter for the podcast. President Carter
met with Klibanoff and his students to help set the scene of 1962 in the South and what
part racism played in everyday life. That year, President Carter was a little known
peanut farmer who was elected to the state Senate.
Buried Truths is a deeply researched, historical expose that honors lives and unearths
what’s been hidden, not published and not taught. It is a cold case podcast. But in a
different way. Unlike others, Buried Truths is not a who-done-it. We know who did
it. Rather, it explores the why.
A top 25 podcast on Apple in 2018, Buried Truths has listeners in more than 70
countries. The first season told the story of Isaiah Nixon, a black husband and father of
six who exercised his right to vote in rural Georgia in 1948 and was killed for doing so.
“Listener response has been emotional and most of all grateful,” said Klibanoff. “We
have heard from so many people who thanked us for bringing attention to a period of
history that isn’t always taught in school and for giving a voice to a man whose life was
cut short for no reason other than the color of his skin.”
Of the first season of Buried Truths, one listener said: “Absolutely one of the best
podcasts I have ever listened to. It was informative, balanced and overall
exceptional… I was saddened but hopeful and moreover inspired to keep moving
forward.” Another said: “This podcast kept me engaged, shocked, awed, sad, angered
and really hopeful in people.”
Buried Truths can be found on all major podcast players, including Apple Podcasts,
Google Play Music, NPR One and Stitcher. You can also find it on WABE’s website:
wabe.org/buriedtruths.
Buried Truths is produced by David Barasoain and written by Hank Klibanoff and
Richard Halicks. The editor is Marilyn Geewax. The executive producers are Christine
Dempsey and Je-Anne Berry.
ABOUT HANK KLIBANOFF
Hank Klibanoff is a veteran journalist, a Pulitzer Prize-winning author and a son of the
South. Hank co-authored The Race Beat: The Press, the Civil Rights Struggle, and
the Awakening of a Nation, which won the 2007 Pulitzer Prize for history.
A native of Alabama, Hank was a reporter and editor for more than 35 years at
Mississippi newspapers, The Boston Globe and The Philadelphia Inquirer before
serving as managing editor of The Atlanta Journal-Constitution. He holds an
undergraduate degree in English from Washington University in St. Louis and a
master’s degree from the Medill School of Journalism at Northwestern University. Hank
is currently a professor at Emory University, where he directs the Georgia Civil Rights
Cold Cases Project.

About WABE 90.1 FM
WABE 90.1 FM is part of Public Broadcasting Atlanta (PBA). Together with ATL PBA
and Atlanta PlanIt, the PBA staff brings NPR News, PBS programming, music, arts and
cultural information to hundreds of thousands of listeners and viewers each year. As a
broadcast service of Atlanta Public Schools in partnership with the Atlanta Educational
Telecommunications Collaborative (AETC) PBA has never lost sight of its original
mission. Education remains at the core of our operation at every level, from kids to
adults.
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December 14, 2017

VIA EMAIL
Justice David Nahmias and Justice Nels Peterson
Supreme Court of Georgia
Suite 572
244 Washington Street
Atlanta, Georgia 30334
Re:

Final Version of Proposed Uniform Superior Court Rule 22

Dear Justice Nahmias and Justice Peterson:
On behalf of the Southern Center for Human Rights, we thank you for inviting us to comment on
the final version of Proposed Uniform Superior Court Rule 22 ("Rule 22"). We are honored to
participate in a process that aims to protect the constitutional rights of parties and observers
while ensuring courtroom decorum and safety. As you are aware, Rule 22 has taken on many
forms in the last year-and-a-half. The current version, however, brings us much closer to a rule
that safeguards the First Amendment right of access without undermining the dignity we expect
from courtroom proceedings. As the Georgia Supreme Court considers the final version of
proposed Rule 22, we ask you to consider key revisions to subsections (D)(l) and (K)(l) that, if
adopted, will eliminate potentially unconstitutional language and bring Rule 22 fully in line with
state and federal law. We endorse the view of other groups that courtroom decorum can be
maintained even if citizens who are not journalists are not required to go through the legal
process of Rule 22 to record proceedings. However, if Rule 22 is to apply to non-journalists'
recording of proceedings, we suggest removing language that bars all uses of recording devices
in and around courtrooms at least for nonrecording uses, and making the application form in
Exhibit A widely available. These recommendations are discussed below, and reflected in the
attached redline edits.

A. Subsection (D)(l) Infringes on the First Amendment Rights of Attorneys and Pro Se
Litigants Because Restrictions on Free Speech Uses of Recordings Are Prohibited.
Subsection (D)(l) bars attorneys and prose litigants from using recordings for any other purpose
besides "litigating the case or as otherwise allowed by the court or as provided by law." As we
explained in previous comments to the rule, this language violates the First Amendment right to
disclose lawfully obtained court information. See Butterworth v. Smith, 494 U.S. 624, 626
(1990) (First Amendment precluded State from barring grand jury witnesses from revealing
contents of testimony); Smith v. Daily Mail Publishing Co., 443 U.S. 97, 103 (1979) ("if a
newspaper lawfully obtains truthful information about a matter of public significance then state
officials may not constitutionally punish publication of the information, absent a need ... of the
highest order."). It also imposes impermissible content-based restrictions on the use of
recordings for a particular purpose. See Reed. v. City of Gilbert, Ariz., 135 S. Ct. 2218 (2015);
Thompson v. City of Clio, Ala., 765 F. Supp. 1066 (M.D. Ala. 1991).
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That the rule permits the use of recordings as "allowed by the court or as provided by law" does
not save it from constitutional scrutiny. This language is open to wide-ranging interpretation and
gives the public no guidance as to when a recording may be used for non-litigation purposes such
as a news report. The language all but invites litigation to determine whether the use of the
recording was consistent with governing law, or whether an attempt to prevent the recording's
disclosure is an impermissible prior constraint under the First Amendment. See Smith, 443 U.S.
at 103. To avoid needless litigation, impossible guessing, and potential constitutional violations,
we recommend reversing the presumption to say that recordings may be used for litigation
purposes or other lawful purposes unless otherwise prohibited by a court order consistent with
the First Amendment and other standards. Specifically, we recommend replacing the last
sentence of subsection (D)(l) with the following: "Recordings may be used for litigation
purposes or any other purpose permitted by law. Any restrictions on the use of a recording must
be pursuant to a lawful court order."
B. Subsection (K)(l) Undermines Public Trust by Barring the Recordings of NonAdjudicative Speech.
As currently drafted, subsection (K)(l) requires that the "use of a recording device []terminate
when the judge leaves the bench." As noted in our July 2016, January 2017, and March 2017
comments, recent events both in and outside of Georgia have demonstrated the importance of
these recordings in ensuring fairness and impartiality in our courts. 1 Enacting subsection (K)(l)
in the wake of these controversies will undermine public confidence without promoting
courtroom safety and decorum. Indeed, this restriction even limits the recording of nonadjudicative activities that happen to occur in a courtroom. To ensure transparency in our courts,
we recommend the removal of subsection (K)(l).

C. Rule 22 Should Only Govern the Use of Electronic Devices for Recording Purposes.
The title of proposed Rule 22 is "Recording of Judicial Proceedings." But some provisions of
the rule prohibit the use of recording devices for nonrecording purposes too. See Ga. Unif. Super.
Ct. R. 22(C) ("No use of any recording device is permitted unless authorized by the court
pursuant to this rule."); id. at subsection (E) (giving judges discretion to allow the "use of a
recording device [for celebratory purposes] when that courtroom is not in session.") Because
Subsection (I), which reads "[a] person shall not use any recording device in a manner which
disrupts a proceeding," adequately governs the use of recording devices by those not wishing to
record, we recommend the removal of language that bars the use of recording devices for non1

See Greg Land, More Recordings Show Cobb County Judge Consulting with Prosecutors,
Daily Report, May 4, 2016 (recordings of judge revealed improper ex parte conversations with
prosecutors about pending criminal cases). See also Brett Kelman, Judge 's Secretly Recorded
HIV Insult Could Undo Palm Springs Killers ' Convictions, The Desert Sun, Nov. 1, 2017 Gudge
was recorded during breaks in jury selection saying he ignored motions filed by a defendant
because he had HIV); Justin Fenton, Baltimore Circuit Judge Was Recorded Saying Why She Set
High Bail, The Baltimore Sun, Oct. 26, 2016 Gudge was recorded after a bond hearing saying
she intentionally set a high bond for an indigent woman to keep her in jail).

Ltr. to J. Nahmias and J. Peterson
December 14, 2017
Page 3of3

recording purposes (such as texting, notes, etc.) without judicial approval, as reflected in our
attached redline edits.
D. Courts Should Provide Copies of the Application Form Contained in Exhibit A.
Under Subsection A, "a court must use reasonable means to advise courtroom visitors of the
provisions of this rule." One way to advise members of the public desiring to record a
proceeding is to make the application form available in superior court clerk's offices and the
courts' websites where applicable.
We hope the above recommendations prove useful as the Court reviews the final version of Rule
22. Again, we thank you for inviting us to the table, and look forward to working collaboratively
to safeguard government transparency and courtroom safety in Georgia.

With best r~ga~ ,

/ i~ y~

Gerry Weber

~~. -

~yah}Jollie

Canfield, Peter C.
From:
Sent:
To:
Cc:
Subject:
Attachments:

Peter Canfield
Tuesday, June 6, 2017 9:34 AM
weathers@cscj.org
Shawn.McIntosh@ajc.com
Proposed Amendment to Uniform Superior Court Rule 22
redline from existing rule 22.docx; june 2017 georgia first amendment foundation
proposed revised rule 22 and_ new rule 22 1.docx

Dear Shannon:
Thank you for the opportunity to comment on behalf of the Georgia First Amendment Foundation to the proposed
amendment to Uniform Superior Court Rule 22, governing "Electronic and Photographic News Coverage of Judicial
Proceedings," that was approved by the Council of Superior Court Judges for first reading on January 19, 2017.
Since Rule 22 was last revised, over twenty years ago, there have been enormous advances in cameras and other
recording technologies and devices as well as a sea change in their availability and ubiquity. These developments,
coupled with changes in the news industry, more than justify a reexamination of the procedures for public recording of
court proceedings. See, e.g., McLaurin v. Ott, 327 Ga. App. 488 (2014).
The Foundation appreciates the Council's efforts to revise the rule in light of these developments. The Foundation also
appreciates the Council's desire to expand the subject matter of the rule so as to attempt to address not just photographic
and electronic recording of judicial proceedings but courtroom use of electronic devices generally.
The Foundation is concerned, however, that the amendments now proposed, as well as the trajectory of these and other
Rule 22 amendments that have been considered by the Council over the last few years, are not on the right track. Ideally,
court rules should be short, simple and easy to understand and administer. The proposed amendments to Rule 22,
however, have become anything but.
The Foundation believes that the Council could significantly improve Rule 22 and at the same time eliminate unnecessary
complexity and prolixity by doing two things: (1) create two rules -- one to govern recording of court proceedings (an
amended Rule 22) and another to govern use of electronic devices in courthouses (a new Rule 22.1); and (2) unlike the
January 19, 2017 proposed amendment, begin and imbue in each rule the presumption that recording and use is
permitted, albeit subject to certain qualifications and restrictions.
The Foundation respectfully submits that not only would such an approach result in clearer and simpler rules, it would
make the rules serve, rather than conflict with, the State's strong public policy in favor of open government and its oftstated corollary that the State’s courts must always strive to be more accessible to the public. See, e.g., R. W. Page Corp.
v. Lumpkin, 249 Ga. 576, 576 n.1 (1982) (“This court has sought to open the doors of Georgia's courtrooms to the public
and to attract public interest in all courtroom proceedings because it is believed that open courtrooms are a sine qua
non of an effective and respected judicial system which, in turn, is one of the principal cornerstones of a free
society.”) See generally Embracing the Courts of the Future: Final Report of the Next Generation Courts
Commission (March 2014) at 19-23 (recommending that courts “practice and promote transparency”; "As a result of
security concerns and budget cuts, the news services and citizens that do make the trip to the courthouse often find not a
welcoming place that reflects the courts' fundamentally public nature but a cold and inhospitable fortress") available
at http://www.georgiacourts.org/sites/default/files/Next%20Generation%20Courts/next%20gen%20report__0.pdf
For these reasons and in this spirit, the Foundation proposes that the Council reconsider its present approach and revise
the rules along the lines of the proposed rule amendments attached. For your convenience a redline showing changes
from the existing rule is also attached. Should the Council retain the present approach, the Foundation reiterates its
previous comments and adopts those submitted earlier this year by the Southern Center for Human Rights.
The Foundation is pleased to have been given the opportunity to be involved in this process and hopes that you will
continue to involve us in the future.
Thank you very much for your consideration.
1

Sincerely,
Peter Canfield
Peter Canfield
Jones Day
1420 Peachtree Street, N.E.
Suite 800
Atlanta, Georgia 30309
Office +1.404.581.8956
Cell +1.678.296.5413
cc: Shawn McIntosh, President, Georgia First Amendment Foundation

(See attached file: june 2017 georgia first amendment foundation proposed revised rule 22 and new rule 22
1.docx)
(See attached file: redline from existing rule 22.docx)
==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by attorney-client
or other privilege. If you received this e-mail in error, please delete it from your system without copying it and notify
sender by reply e-mail, so that our records can be corrected.
==========
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PROPOSED AMENDMENTS TO RULE 22 AND PROPOSED NEW RULE 22.1 OF THE
UNIFORM RULES FOR SUPERIOR COURT

UNIFORM SUPERIOR COURT RULE 22. ELECTRONIC AND PHOTOGRAPHIC
NEWS COVERAGERECORDING OF JUDICIAL PROCEEDINGS
Unless otherwise provided by rule of the Supreme Court or otherwise ordered by the assigned
judge after appropriate hearing (conducted after notice to all parties and counsel of record) and
findings, representatives of the print and electronic public media may be present at and
unobtrusively make written notes and sketches pertaining to any judicial proceedings in the
superior courts. However, due to the distractive nature of electronic or photographic equipment,
representatives of the public media utilizing such equipment are subject to the following
restrictions and conditions:
Electronic and photographic recording of judicial proceedings shall be permitted subject to the
following restrictions and conditions:
(A) PersonsUnless otherwise excused by the court, a person desiring to
broadcast/record/photograph official courtor otherwise electronically record images or sound of
judicial proceedings must timely file a timely written request (form attached as Exhibit “A”) with
the judge involved prior to the hearing or trial, specifying the particular calendar/case or
proceedings for which such coverage is intendedrecording is desired; the type equipment or
recording device to be used in the courtroom; the trial, hearing or proceeding to be covered; and
the person responsible for installation and operation of such equipment or device.
(B) Approval of the judge to broadcast/record/photograph a proceeding, if granted, shall be
granted without partiality or preference to any person, news agency, or type of electronic or
photographic coverage, who agrees to abide by and conform to these rules, up to the capacity of
the space designated therefor in the courtroom. Violation of these rules will be grounds for a
reporter/technician to be removed or excluded from the courtroom and held in contempt.A
request to photograph or otherwise electronically record images or sound of any judicial
proceeding shall be evaluated pursuant to the standards set forth in O.C.G.A. § 15-1-10.1. In
exercising discretion with respect to such requests, the judge shall bear in mind the State’s
longstanding policy favoring open judicial proceedings. * In accordance with the policy, the
judge shall presume that a request by a person, company, or other entity engaged in the gathering
and dissemination of news for the public should be approved. †
(C) The judge may exercise discretion and require pooled coverage which would allow only one
still photographer, one television camera and attendant, and one radio or tape recorder outlet and
*
See Morris Communications v. Griffin, 279 Ga. 735, 736 (2005); Georgia Television Co. v. Napper, 258
Ga. 68 (1988).

Georgia law affords a special qualified privilege to “[a]ny person, company or other entity engaged in the
gathering and dissemination of news for the public through any newspaper, book, magazine, radio or television
broadcast, or electronic means.” O.C.G.A. § 24-5-508.
†

attendant. Photographers, electronic reporters and technicians shall be expected to arrange
among themselves pooled coverage if so directed by the judge and to present the judge with a
schedule and description of the pooled coverage. If the covering persons cannot agree on such a
schedule or arrangement, the schedule and arrangements for pooled coverage may be designated
at the judge’s discretion.recording.
(D) TheAny positioning and removal of cameras and other electronic recording devices shall be
done quietly and, if possible, before or after the court session or during recesses; in no event
shall such disturb the proceedings of the court. In every such case, equipment should be in place
and ready to operate before the time court is scheduled to be called to order.
(E) Overhead lights in the courtroom shall be switched on and off only by court personnel. No
other lights, flashbulbs, flashes or sudden light changes may be used unless the judge approves
beforehand.
(F) No adjustment of the court’s central audio system shall be made except by persons
authorized by the judge. Audio recordings of the court proceedings will be from one source,
normally by connection to the court’s central audio system. Upon prior approval of the court,
other microphones may be added in an unobtrusive manner to the court’s public address system.
(G) All television cameras, stillUnless excused by the court, cameras and tape recordersother
electronic devices used to record a judicial proceeding shall be assigned to a specific portion of
the public area of the courtroom or specially designed access areas, and such equipment will not
be permitted to be removed or relocated during the court proceedings.
(H) Still cameras must have quiet functioning shutters and advancers. Movie and televisionAll
cameras and broadcasting and recordingother electronic devices used to record a judicial
proceeding must be quiet running. If any equipment is determined by the judge to be of such
noise as to be distractive to the court proceedings, then such equipment can be excluded from the
courtroom by the judge.
(I) PicturesPhotographs of the jury, whether by still, movie, or television cameras, shall not be
taken except where the jury happens to be in the background of other topics being photographed.
Audio recordings of the jury foreperson’s announcement of the verdict, statements or questions
to the judge may be made. Photographs and televisingrecording of the public and the courtroom
are allowed, if done without disruption to the court proceedings.
(J) Reporters, photographers, and techniciansPersons operating cameras and other electronic
devices to record must have and produce upon request of court officials credentials identifying
them and the media company for which they workappropriate identification.
(K) Persons operating cameras and other electronic devices to record a judicial proceeding
should do everything possible to avoid attracting attention to themselves and shall not interrupt a
proceeding to seek to correct an equipment or other technical problem.
(K) Court proceedings shall not be interrupted by a reporter or technician with a technical or an
equipment problem.

(L) Reporters, photographers, and technicians should do everything possible to avoid attracting
attention to themselves. Reporters, photographers, and technicians will be accorded full right of
access to court proceedings for obtaining public information within the requirements of due
process of law, so long as it is done without detracting from the dignity and decorum of the
court.
(M) Other than as permitted by these rules and guidelines, there will be no photographing, radio
or television broadcasting, including videotaping pertaining to any judicial proceedings on the
courthouse floor where the trial, hearing or proceeding is being held or any other courthouse
floor whereon is located a superior court courtroom, whether or not the court is actually in
session.
(NL) No interviews pertaining to a particular judicial proceeding will be conductedmay be
electronically recorded in the courtroom except with the permission of the judge.
(O) All media plans heretofore approved by the Supreme Court for superior courts are hereby
repealed.
(P) A request for installation and use of electronic recording, transmission, videotaping or
motion picture or still photography of any judicial proceeding shall be evaluated pursuant to the
standards set forth in OCGA § 15-1-10.1.

EXHIBIT “A”
IN THE SUPERIOR COURT OF _______
COUNTY
STATE OF GEORGIA
(STYLE OF CASE/CALENDAR)

CASE NO. ______

REQUEST TO INSTALL RECORDING AND/OR PHOTOGRAPHING EQUIPMENT
PURSUANT TO RULES AND GUIDELINES FOR ELECTRONIC ANDOR
PHOTOGRAPHIC NEWS COVERAGERECORDING OF JUDICIAL PROCEEDINGS.
Pursuant to Rule 22 of the Electronic and Photographic News Coverage of Judicial Proceedings
in the Uniform Superior Court RulesRule 22 governing Electronic and Photographic Recording
of Judicial Proceedings, the undersigned hereby requests permission to install
equipmentphotograph or electronically record images and/or sound in courtroom _______ in
order to record, photograph or televiseof all or portions of the proceedings in the abovecaptioned case/calendar.
The undersigned ____ (is/is not) a person engaged in the gathering and dissemination of news
for the public or is the representative of a company or other entity that is so engaged.
Consistent with the provisions of the rules and guidelines, theThe undersigned desires to
installphotograph or electronically record using the following described equipment: __________
in the following locations or device: __________.
The proceedings that the undersigned desires to record, photograph or televiseelectronically
record commence on __________(date). Subject to direction from the court regarding possible
pooled coverage, the
The undersigned wishes to install this equipment in the courtroom on __________(date).
The personnelperson(s) who will be responsible for the installation and operation of this
equipment during its usephotographing or electronic recording are: _____________ (identify
appropriate personnel).
The undersigned hereby certifies that the equipment to be installed and the locations and
operation of suchphotographic or electronic recording equipment will be operated and, if
applicable, installed in conformity with theRule 22 and any other appropriate rules and
guidelines issued by the court.
This _______ day of _______, 1920__.

(Individual Signature)
(Representing/ Firm, if Any)
(Position)
(Address)
(Telephone Number)

UNIFORM SUPERIOR COURT RULE 22.1. USE OF PORTABLE ELECTRONIC
DEVICES.
Portable electronic devices “are now such a pervasive part of daily life that the proverbial visitor
from Mars might conclude they were an important feature of human anatomy.” Riley v.
California, ___ U.S. ___ (2014). Use of such devices shall be permitted subject to the following
restrictions and conditions:
(A) As used in this rule, “portable electronic device” means any device that can record or
transmit data, images or sounds, or access the internet, including without limitation a pager,
laptop/notebook/tablet or other handheld personal computer, personal digital assistant, audio or
video recorder, wireless device, cellular telephone or electronic calendar.
(B) Use of portable electronic devices in courthouses. A person may use a portable electronic
device while in common areas of the courthouse, such as lobbies and corridors, subject to further
restrictions on the time, place and manner of such use that are appropriate to maintain safety,
decorum and order.
(C) Use of portable electronic devices in courtrooms.
(1) A person may silently use a portable electronic device inside a courtroom.
(2) A person may not use a portable electronic device to record or transmit images or sound of a
court proceeding except in accordance with Rule 22.
(3) A judge may further restrict use of portable electronic devices in the courtroom by the public
or in connection with a particular proceeding by jurors, attorneys or witnesses as appropriate to
maintain safety, decorum and order, and protect the integrity of the proceedings. In exercising
discretion with respect to such restrictions, the judge shall bear in mind the State’s longstanding
policy favoring open judicial proceedings and anticipate that reporters and other public observers
seated in the courtroom may properly use such devices to prepare and post online accounts and
commentary during the proceedings. ‡
See, e.g., R. W. Page Corp. v. Lumpkin, 249 Ga. 576, 576 n.1 (1982) (“Most judicial proceedings, even
some of considerable importance to the general populace, remain unattended by the public and unreported by the
news media. This court has sought to open the doors of Georgia's courtrooms to the public and to attract public
‡

(D) Use of portable electronic devices in court chambers. A person may not use a portable
electronic device in chambers without prior approval from the judge.

interest in all courtroom proceedings because it is believed that open courtrooms are a sine qua non of an effective
and respected judicial system which, in turn, is one of the principal cornerstones of a free society.”)

PROPOSED AMENDMENTS TO RULE 22 AND PROPOSED NEW RULE 22.1 OF THE
UNIFORM RULES FOR SUPERIOR COURT

UNIFORM SUPERIOR COURT RULE 22. ELECTRONIC AND PHOTOGRAPHIC
RECORDING OF JUDICIAL PROCEEDINGS
Electronic and photographic recording of judicial proceedings shall be permitted subject to the
following restrictions and conditions:
(A) Unless otherwise excused by the court, a person desiring to photograph or otherwise
electronically record images or sound of judicial proceedings must timely file a written request
(form attached as Exhibit “A”) with the judge involved prior to the hearing or trial, specifying
the particular calendar/case or proceedings for which such recording is desired; the type
equipment or recording device to be used in the courtroom; the trial, hearing or proceeding to be
covered; and the person responsible for installation and operation of such equipment or device.
(B) A request to photograph or otherwise electronically record images or sound of any judicial
proceeding shall be evaluated pursuant to the standards set forth in O.C.G.A. § 15-1-10.1. In
exercising discretion with respect to such requests, the judge shall bear in mind the State’s
longstanding policy favoring open judicial proceedings. * In accordance with the policy, the
judge shall presume that a request by a person, company, or other entity engaged in the gathering
and dissemination of news for the public should be approved. †
(C) The judge may require pooled recording.
(D) Any positioning and removal of cameras and other electronic recording devices shall be
done quietly and, if possible, before or after the court session or during recesses; in no event
shall such disturb the proceedings of the court. In every such case, equipment should be in place
and ready to operate before the time court is scheduled to be called to order.
(E) Overhead lights in the courtroom shall be switched on and off only by court personnel. No
other lights, flashbulbs, flashes or sudden light changes may be used unless the judge approves
beforehand.
(F) No adjustment of the court’s central audio system shall be made except by persons
authorized by the judge. Audio recordings of the court proceedings will be from one source,
normally by connection to the court’s central audio system. Upon prior approval of the court,
microphones may be added in an unobtrusive manner.

*
See Morris Communications v. Griffin, 279 Ga. 735, 736 (2005); Georgia Television Co. v. Napper, 258
Ga. 68 (1988).

Georgia law affords a special qualified privilege to “[a]ny person, company or other entity engaged in the
gathering and dissemination of news for the public through any newspaper, book, magazine, radio or television
broadcast, or electronic means.” O.C.G.A. § 24-5-508.
†

(G) Unless excused by the court, cameras and other electronic devices used to record a judicial
proceeding shall be assigned to a specific portion of the public area of the courtroom or specially
designed access areas, and such equipment will not be permitted to be removed or relocated
during the court proceedings.
(H) All cameras and other electronic devices used to record a judicial proceeding must be quiet
running.
(I) Photographs of the jury shall not be taken except where the jury happens to be in the
background of other topics being photographed. Audio recordings of the jury foreperson’s
announcement of the verdict, statements or questions to the judge may be made. Photographs and
recording of the public and the courtroom are allowed, if done without disruption to the court
proceedings.
(J) Persons operating cameras and other electronic devices to record must have and produce
upon request of court officials appropriate identification.
(K) Persons operating cameras and other electronic devices to record a judicial proceeding
should do everything possible to avoid attracting attention to themselves and shall not interrupt a
proceeding to seek to correct an equipment or other technical problem.
(L) No interviews pertaining to a particular judicial proceeding may be electronically recorded
in the courtroom except with the permission of the judge.
EXHIBIT “A”
IN THE SUPERIOR COURT OF _______
(STYLE OF CASE/CALENDAR)
REQUEST FOR ELECTRONIC OR PHOTOGRAPHIC RECORDING OF JUDICIAL
PROCEEDINGS.
Pursuant to Uniform Superior Court Rule 22 governing Electronic and Photographic Recording
of Judicial Proceedings, the undersigned hereby requests permission to photograph or
electronically record images and/or sound in courtroom _______ of all or portions of the
proceedings in the above-captioned case/calendar.
The undersigned ____ (is/is not) a person engaged in the gathering and dissemination of news
for the public or is the representative of a company or other entity that is so engaged.
The undersigned desires to photograph or electronically record using the following described
equipment or device: __________.
The proceedings that the undersigned desires to photograph or electronically record commence
on __________(date).
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The undersigned wishes to install equipment in the courtroom on __________(date).
The person(s) who will be responsible for the photographing or electronic recording are:
_____________ (identify appropriate personnel).
The undersigned hereby certifies that the photographic or electronic recording equipment will be
operated and, if applicable, installed in conformity with Rule 22 and any other appropriate rules
and guidelines issued by the court.
This _______ day of _______, 20__.
(Individual Signature)
(Representing Firm, if Any)

UNIFORM SUPERIOR COURT RULE 22.1. USE OF PORTABLE ELECTRONIC
DEVICES.
Portable electronic devices “are now such a pervasive part of daily life that the proverbial visitor
from Mars might conclude they were an important feature of human anatomy.” Riley v.
California, ___ U.S. ___ (2014). Use of such devices shall be permitted subject to the following
restrictions and conditions:
(A) As used in this rule, “portable electronic device” means any device that can record or
transmit data, images or sounds, or access the internet, including without limitation a pager,
laptop/notebook/tablet or other handheld personal computer, personal digital assistant, audio or
video recorder, wireless device, cellular telephone or electronic calendar.
(B) Use of portable electronic devices in courthouses. A person may use a portable electronic
device while in common areas of the courthouse, such as lobbies and corridors, subject to further
restrictions on the time, place and manner of such use that are appropriate to maintain safety,
decorum and order.
(C) Use of portable electronic devices in courtrooms.
(1) A person may silently use a portable electronic device inside a courtroom.
(2) A person may not use a portable electronic device to record or transmit images or sound of a
court proceeding except in accordance with Rule 22.
(3) A judge may further restrict use of portable electronic devices in the courtroom by the public
or in connection with a particular proceeding by jurors, attorneys or witnesses as appropriate to
maintain safety, decorum and order, and protect the integrity of the proceedings. In exercising
discretion with respect to such restrictions, the judge shall bear in mind the State’s longstanding
policy favoring open judicial proceedings and anticipate that reporters and other public observers
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seated in the courtroom may properly use such devices to prepare and post online accounts and
commentary during the proceedings. ‡
(D) Use of portable electronic devices in court chambers. A person may not use a portable
electronic device in chambers without prior approval from the judge.

See, e.g., R. W. Page Corp. v. Lumpkin, 249 Ga. 576, 576 n.1 (1982) (“Most judicial proceedings, even
some of considerable importance to the general populace, remain unattended by the public and unreported by the
news media. This court has sought to open the doors of Georgia's courtrooms to the public and to attract public
interest in all courtroom proceedings because it is believed that open courtrooms are a sine qua non of an effective
and respected judicial system which, in turn, is one of the principal cornerstones of a free society.”)
‡
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Rule 22. USE OF ELECTRONIC DEVICES IN COURTROOMS AND
RECORDING OF JUDICIAL PROCEEDINGS
(A) Overview.
Open courtrooms are an indispensable element of an effective and respected judicial system. It is
the policy of Georgia’s courts to promote access to and understanding of court proceedings not
only by the participants in them but also by the general public and by news media who will report
on the proceedings to the public. This must be done, however, while protecting the legal rights of
the participants in the proceedings and ensuring appropriate security and decorum. Except as
otherwise required by law, this rule governs the use of devices to record sounds or images in a
courtroom and comports with the standards provided in OCGA § 15-1-10.1 regarding the use of
devices to record judicial proceedings.
This rule similarly governs the use of electronic devices, including mobile phones and
computers, in a courtroom for purposes other than recording sounds and images. Such use is
generally allowed by lawyers, by employees of lawyers, and by self-represented parties, but to
ensure decorum and avoid distraction, such use is generally prohibited by jurors, witnesses,
parties, and spectators, including representatives of the news media. Such persons may, however,
use their devices by stepping outside the courtroom, and nothing in this rule prevents a judge
from permitting parties and spectators to use their devices for non-recording purposes as the
judge may allow in his or her discretion. A court must use reasonable means to advise courtroom
visitors of the provisions of this rule and must make the form in Exhibit A available in its clerk’s
office and on the court’s website.
(B) Definitions. The following definitions apply in this rule:
(1) “Recording device” means a device capable of electronically or mechanically storing,
accessing, or transmitting sounds or images. The term encompasses, among other things, a
computer of any size, including a tablet, a notebook, and a laptop; a smart phone, a cell phone or
other wireless phone; a camera and other audio or video recording devices; a personal digital
assistant (PDA); and any similar devices.
(2) “Recording” means electronically or mechanically storing, accessing, or transmitting sounds
or images. “Record” means to electronically or mechanically store, access, or transmit sounds or
images, including by photographing, making an audio or video recording, or broadcasting.
Nothing in this rule prohibits making written notes and sketches pertaining to any judicial
proceedings.
(3) “Courtroom” means the room in which a judge will conduct a court proceeding and the areas
immediately outside the courtroom entrances or any areas providing visibility into the courtroom.
(C) Jurors, witnesses, parties, and spectators, including representatives of the news media.
The following restrictions apply to use of recording devices by jurors, including grand jurors and

prospective jurors, by witnesses, by parties, and by spectators, including representatives of the
news media.
(1) Jurors: Jurors shall turn the power off to any recording device while present in a courtroom
and while present in a jury room during the jury’s deliberations and discussions concerning a
case. Jurors may use their devices during breaks as authorized by the judge. Jurors shall not
record proceedings.
(2) Witnesses: Witnesses shall turn the power off to any recording device while present in a
courtroom, and may use a device while testifying only with permission of the judge. Witnesses
shall not record proceedings.
(3) Parties and spectators: Parties and spectators may use recording devices to record
proceedings only as specifically authorized by the court pursuant to this rule. All parties and
spectators shall turn the power off to any recording device while present in a courtroom, unless
the judge allows orally or in writing the use of recording devices in the courtroom for purposes
other than recording sounds and images, which the judge may freely do when he or she believes
such use would not be disruptive or distracting and is not otherwise contrary to the
administration of justice. When such use is allowed, recording devices must be silenced and may
not be used to make or receive telephone calls or for other audible functions without express
permission from the judge.
(D) Attorneys, employees of attorneys such as paralegals and investigators, and selfrepresented parties (pro se litigants).
(1) Use of recording devices to record: Unless otherwise ordered by the court, attorneys
representing parties in a proceeding and self-represented parties may make audio recordings of
the proceeding in a nondisruptive manner after announcing to the court and all parties that they
are doing so. Recordings made pursuant to this paragraph may be used only in litigating the case
or as otherwise allowed by the court or provided by law. Attorneys and self-represented parties
may also seek authorization to record proceedings pursuant to paragraph (E) of this rule.
(2) Use of recording devices for non-recording purposes: Attorneys and their employees such as
paralegals and investigators may use recording devices in a courtroom for purposes other than
recording sounds and images, including word processing, storing or retrieving information,
accessing the internet, and sending or receiving messages or information. Self-represented parties
may do the same but only in direct relation to their proceedings. Recording devices must be
silenced and may not be used to make or receive telephone calls or for other audible functions
without express permission from the judge.
(3) Limitation: Any allowed use of a recording device under paragraph (D) is subject to the
authority of the judge to terminate activity that is disruptive or distracting or is otherwise contrary
to the administration of justice.

(E) Celebratory or ceremonial proceedings, or when the court is not in session.
Notwithstanding other provisions of this rule, a person may request orally or in writing, and a
judge or judge’s designee may approve orally or in writing, use of a recording device in a
courtroom to record a celebratory or ceremonial proceeding or use of a recording device in a
courtroom when the court is not in session.
(F) Other persons or organizations desiring to record.
Any other persons or organizations, including representatives of the news media, desiring to
record a court proceeding shall make application to the judge on the form in Exhibit A following
this rule.
(1) Submission of a request: The person or organization must submit the request to the judge or
to an officer of the court designated to receive requests under this rule. The request should
address any logistical issues that are expected to arise.
(2) Time limit for submitting a request: The person or organization must submit the request
sufficiently in advance of the proceeding — at least 24 hours where practicable under the
circumstances — to allow the judge to consider it in a timely manner.
(3) Notice and hearing: The court will notify the parties of its receipt of a request for recording.
Parties shall then notify their witnesses. The prosecutor of a criminal case shall notify alleged
victims. The judge will promptly hold a hearing if the judge intends to deny the request or a
portion of the request, or if a party, witness, or alleged victim objects to a request. The hearing
under this paragraph shall be part of the official record of the proceeding.
(4) Time for a party, witness, or alleged victim to object to a request: A properly notified party,
witness, or alleged victim waives an objection to a request for recording of a proceeding if the
party, witness, or alleged victim does not object to the request in writing or on the record before
or at the start of the proceeding.
(G) Denial or limitation of recording. A properly submitted request for recording should
generally be approved, but a judge may deny or limit the request as provided in this paragraph. A
judge’s decision on a request, or on an objection to a request, is reviewable as provided by law.
(1) Denial of recording: A judge may deny a request for recording only after making specific
findings on the record that there is a substantial likelihood of harm arising from one or more of
the following factors, that the harm outweighs the benefit of recording to the public, and that the
judge has considered more narrow restrictions on recording than a complete denial of the request:
(a) The nature of the particular proceeding at issue;
(b) The consent or objection of the parties, witnesses, or alleged victims whose testimony will be
presented in the proceedings;
(c) Whether the proposed recording will promote increased public access to the courts and

openness of judicial proceedings;
(d) The impact upon the integrity and dignity of the court;
(e) The impact upon the administration of the court;
(f) The impact upon due process and the truth finding function of the judicial proceeding;
(g) Whether the proposed recording would contribute to the enhancement of or detract from the
ends of justice;
(h) Any special circumstances of the parties, witnesses, alleged victims, or other participants such
as the need to protect children or factors involving the safety of participants in the judicial
proceeding; and
(i) Any other factors affecting the administration of justice or which the court may determine to
be important under the circumstances of the case.
(2) Limitation of recording: Upon his or her own motion or upon the request of a party, witness,
or alleged victim, a judge may allow recording as requested or may, only after making specific
findings on the record based on the factors in the preceding paragraph, impose the least
restrictive possible limitations such as an order that no recording may be made of a particular
criminal defendant, civil party, witness, alleged victim, law enforcement officer, or other person,
or that such person’s identity must be effectively obscured in any image or video recording, or
that only an audio recording may be made of such person.
(H) Manner of recording. The judge should preserve the dignity of the proceeding by
designating the placement of equipment and personnel for recording the proceeding. All persons
and affiliated individuals engaged in recording must avoid conduct or appearance that may
disrupt or detract from the dignity of the proceeding. No person shall use any recording device in
a manner that disrupts a proceeding.
(I) Pooling of recording devices. The judge may require pooling of recording devices if
appropriate. The persons or organizations authorized to record have the responsibility to
implement proper pooling procedures that meet the approval of the judge.
(J) Prohibitions. The following uses of recording devices are prohibited:
(1) No use of recording devices while the judge is outside the courtroom: Except as provided in
paragraph (E) of this rule, a person may use a recording device in a courtroom only when the
judge is in the courtroom, and use of a recording device must terminate when the judge leaves
the courtroom.
(2) Recording of jurors: Recording devices must be placed to avoid recording images of jurors or
prospective jurors in any manner. Audio recordings of jurors’ or prospective jurors’ statements
40

or conversations are also prohibited, except that the jury foreperson’s announcement of the
verdict or questions to the judge may be audio recorded.
(3) No recording of privileged or confidential communications: In order to preserve the attorneyclient privilege and client confidentiality as set forth in the Georgia Rules of Professional
Conduct and statutory or decisional law, no person shall make a recording of any communication
subject to the attorney-client privilege or client confidentiality.
(4) No recording of bench conferences: No person other than the court reporter may record a
bench conference, unless prior express permission is granted by the judge.
(K) Recording not official court record. No recording of a judicial proceeding made pursuant
to this rule may be used to modify or supplement the official court record of that proceeding
without express permission of the judge pursuant to OCGA § 5-6-41(f).
(L) Disciplinary authorities. This rule does not apply to disciplinary authorities acting in the
course of their official duties.
(M) Enforcement. Persons who violate this rule may be removed or excluded from the
courtroom. A willful violation of this rule may be punishable as contempt of court.

EXHIBIT A
IN THE SUPERIOR COURT OF _____ COUNTY
STATE OF GEORGIA
(STYLE OF CASE/CALENDAR) CASE NO. _________

REQUEST TO USE A RECORDING DEVICE PURSUANT TO RULE 22 ON
RECORDING OF JUDICIAL PROCEEDINGS.
Pursuant to Rule 22 of the Uniform Rules for Superior Court regarding Use of Electronic
Devices in Courtrooms and Recording of Judicial Proceedings, the undersigned hereby requests
permission to use a recording device in Courtroom ____ in order to record images and/or sound
during (all) (the following portions) of the proceedings in the above captioned case/calendar.
_____________________________________________________________________________
Consistent with the provisions of the rule, the undersigned desires to use the following described
recording device(s): _________. The proceedings that the undersigned desires to record
commence on ___________________(date). Subject to direction from the court regarding
possible pooled coverage, the undersigned wishes to use this device in the courtroom on
_____________(date). The personnel who will be responsible for the use of this recording device
are: ___________________________________________________________(identify
appropriate personnel).
The undersigned hereby certifies that the device to be used and the locations and operation of
such device will be in conformity with Rule 22 and any guidelines issued by the court.
The undersigned understands and acknowledges that a violation of Rule 22 and any guidelines
issued by the court may be grounds for removal or exclusion from the courtroom and a willful
violation may subject the undersigned to penalties for contempt of court.
This ______ day of __________________, 20__.

________________________________
(Individual Signature)
___________________________
(Position)

APPROVED: _____________________________
Judge, Superior Court
Ocmulgee Judicial Circuit

___________________________________
(Representing/Firm)

Case: 17-15016

Date Filed: 02/11/2019
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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT
________________________
No. 17-15016
________________________
D.C. Docket No. 5:14-mc-00002-MTT

ANTHONY S. PITCH,
Plaintiff - Appellee,
versus
UNITED STATES OF AMERICA,
Defendant - Appellant.
________________________
Appeal from the United States District Court
for the Middle District of Georgia
________________________
(February 11, 2019)
Before WILSON and JORDAN, Circuit Judges, and GRAHAM, * District Judge.
WILSON, Circuit Judge:

*

Honorable James L. Graham, United States District Judge for the Southern District of Ohio,
sitting by designation.

Case: 17-15016

Date Filed: 02/11/2019
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In 1946, a crowd of people in Walton County, Georgia gathered as two
African American couples were dragged from a car and shot multiple times. 1
Many consider this event, known as the Moore’s Ford Lynching, to be the last
mass lynching in American history. Racial tensions in Georgia were high. African
American citizens were allowed to vote in a Georgia Democratic Party primary for
the first time that year. 2 The murders occurred shortly after the primary and
immediately garnered national media attention. National outrage, including
condemnation from then Special Counsel to the NAACP Thurgood Marshall,
ultimately led President Harry Truman to order an FBI investigation. In late 1946,
a district court judge in Georgia convened a grand jury. But after sixteen days of
witness testimony, no one was ever charged. The case remains unsolved.
Over seven decades later, Anthony Pitch, an author and historian, petitioned
the Middle District of Georgia for an order unsealing the grand jury transcripts.
The district court granted his request. The government now appeals, arguing the
district court abused its discretion in unsealing the transcripts. After careful review
and with the benefit of oral argument, we affirm.

1

There are differing accounts on the number of shots and the number of people present.
Estimates suggest that between thirty and one hundred people were present.
2

The Fifth Circuit had recently held that the Georgia Democratic Party’s all-white primary
system was unconstitutional. Chapman v. King, 154 F.2d 460 (5th Cir. 1946), cert. denied, 327
U.S. 800, 66 S. Ct. 905 (1946).
2
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I. Factual and Procedural Background
Anthony Pitch wrote a book about the Moore’s Ford Lynching. In 2014,
while researching the event for the book, Pitch petitioned the Middle District of
Georgia to unseal the federal grand jury records related to the incident. Initially,
the district court denied the petition without prejudice because Pitch did not
present evidence that the records even existed. Three years later, Pitch renewed his
petition, arguing that his investigation revealed that the records were at the
National Archives in Washington, D.C. The district court ordered the government
to produce the records for in camera inspection. The government filed the
transcripts under seal. And against the objections of the government, the district
court ordered the transcripts be unsealed. To do so, the district court relied on its
inherent authority under In re Petition to Inspect & Copy Grand Jury Materials
(Hastings), 735 F.2d 1261 (11th Cir. 1984).
On appeal, the government argues first, that the district court lacked inherent
authority to disclose the transcripts, and second, even assuming the district court
had inherent authority, the court exceeded that authority by permitting disclosure
based solely on the historical significance of the Moore’s Ford Lynching. Because
we are bound by our decision in Hastings, we affirm. See Kondrat’yev v. City of
Pensacola, Fla., 903 F.3d 1169, 1174 (11th Cir. 2018) (per curiam) (“[O]ur
precedent—in particular, our precedent about precedent—is clear: ‘[W]e are not at
3
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liberty to disregard binding case law that is . . . closely on point and has been only
weakened, rather than directly overruled, by the Supreme Court.’” (quoting Fla.
League of Prof’l Lobbyists, Inc. v. Meggs, 87 F.3d 457, 462 (11th Cir. 1996))).
II. Power of District Courts to Disclose Grand Jury Records
The government argues that the district court erred in invoking its inherent
authority to disclose the grand jury records. We review a district court’s disclosure
of grand jury transcripts for abuse of discretion. United States v. Aisenberg, 358
F.3d 1327, 1338 (11th Cir. 2004). A court abuses its discretion when it commits
an error of law. United States v. Brown, 332 F.3d 1341, 1343 (11th Cir. 2003).
A. Statutory Authority to Disclose Grand Jury Records
Grand jury secrecy is “an integral part of our criminal justice system.”
Blalock v. United States, 844 F.2d 1546, 1555 (11th Cir. 1988) (per curiam). Even
after an investigation has ended, grand jury proceedings generally remain secret.
“The grand jury as a public institution serving the community might suffer if those
testifying today knew that the secrecy of their testimony would be lifted
tomorrow.” United States v. Procter & Gamble Co., 356 U.S. 677, 682, 78 S. Ct.
983, 986 (1958). Federal Rule of Criminal Procedure 6(e) codifies the general rule
prohibiting the disclosure of grand jury records. Rule 6(e) requires that “[r]ecords,
orders, and subpoenas relating to grand-jury proceedings . . . be kept under seal . . .

4
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to prevent the unauthorized disclosure of a matter occurring before a grand jury.”
FED. R. CRIM. P. 6(e)(6).
Rule 6(e) also codifies a list of exceptions to its general rule of secrecy. The
only enumerated exception available to a party other than the government or a
party in the grand jury proceeding is Rule 6(e)(3)(E)(i), which allows a court to
authorize disclosure of grand jury records “preliminarily to or in connection with a
judicial proceeding.” A party invoking this exception must prove that “the
material they seek is needed to avoid a possible injustice in another court
proceeding, that the need for disclosure is greater than the need for continued
secrecy, and that their request is structured to cover only material so needed.”
Douglas Oil Co. of Ca. v. Petrol Stops NW, 441 U.S. 211, 222, 99 S. Ct. 1667,
1674 (1979). Pitch agrees that he cannot benefit from this exception because the
grand jury records he sought were not necessary in “another court proceeding.”
B. Inherent Authority to Disclose Grand Jury Records
We have recognized that district courts retain “inherent power beyond the
literal wording of Rule 6(e)” to disclose grand jury material not otherwise covered
by the exceptions. Hastings, 735 F.2d at 1268.3 “[T]he exceptions permitting
3

The government argues that we are no longer bound by Hastings because the Supreme Court
has rejected its reasoning. In Carlisle v. United States, the Supreme Court held that “[w]hatever
the scope of [a court’s] ‘inherent power,’ . . . it does not include the power to develop rules that
circumvent or conflict with the Federal Rules of Civil Procedure.” 517 U.S. 416, 426, 116 S. Ct.
1460, 1466 (1996) (emphasis added). This passage must be read in context. Carlisle held that a
district court cannot directly contradict an applicable and unambiguous Federal Rule of Criminal
5
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disclosure were not intended to ossify the law, but rather are subject to
development by the courts in conformance with the Rule’s general rule of
secrecy.” Id. at 1269; accord United States v. Aisenberg, 358 F.3d 1327, 1347
(11th Cir. 2004) (“Although Rule 6(e)(3) enumerates the exceptions to the
traditional rule of grand jury secrecy, the Supreme Court and this Court have
recognized that the district courts have inherent power beyond the literal wording
of Rule 6(e)(3) to disclose grand jury material and that Rule 6(e)(3) is but
declaratory of that authority.”); In re Craig, 131 F.3d 99, 103 (2d Cir. 1997)
(“[P]ermitting departures from Rule 6(e) is fully consonant with the role of the
supervising court and will not unravel the foundations of secrecy upon which the
grand jury is premised.”); Carlson v. United States, 837 F.3d 753, 763 (7th Cir.
2016) (“Rule 6(e) is but declaratory of the long-standing principle that disclosure
of grand jury materials is committed to the discretion of the trial court.”) (internal
quotation marks omitted).

Procedure by invoking its inherent authority. In Carlisle, the Supreme Court held that a district
court could not rely on inherent authority to enter a judgment of acquittal after the seven-day
time limit prescribed by Rule 29(c) had expired. Id. at 426. The district court there
“contradicted the plain language” of the Rule by “effectively annul[ing]” the seven-day time
limit prescribed by Congress. Id. We do not read Carlisle to prohibit the exercise of that
authority in “exceptional circumstances consonant with the rule’s policy and spirit.” Hastings,
735 F.2d at 1269; cf. United States v. Aisenberg, 358 F.3d 1327 (11th Cir. 2004) (holding that a
petitioner cannot circumvent the plain text of an applicable rule or the Douglas Oil test by
asserting inherent authority). “[W]e are not at liberty to disregard binding case law that is . . .
closely on point and has been only weakened, rather than directly overruled, by the Supreme
Court.” Kondrat’yev, 903 F.3d at 1174 (internal quotation marks omitted). We are thus bound
by Hastings.
6
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“This is not to say [Rule 6(e)] is not normally controlling. It is.” Hastings,
735 F.2d at 1268. Petitioners and district courts cannot rely on inherent authority
to circumvent a plainly applicable and unambiguous enumerated Rule 6(e)
exception. See Aisenberg, 358 F.3d 1327 (declining to allow petitioners to rely on
inherent authority because petitioners’ request was “preliminarily to or in
connection with a judicial proceeding” under the Rule 6(e)(3)(E)(i) exception); cf.
Carlisle v. United States, 517 U.S. 416, 426 (1996) (holding that a district court
could not use inherent authority to extend a plain and unambiguous Rule of
Criminal Procedure that limited district court’s authority to enter a judgment of
acquittal to seven days). The upshot, then, is a district court may only invoke its
inherent authority to disclose grand jury records when an enumerated Rule 6(e)
exception does not directly govern the requested disclosure. 4 Both the government
and Pitch agree that none of the exceptions in Rule 6(e) apply, which allows Pitch
to survive this threshold inquiry.
III. The District Court’s Exercise of Discretion in the Present Case
We must now decide whether the facts presented here constitute
“exceptional circumstances” that allow a district court to employ its inherent
authority to disclose grand jury records outside the confines of Rule 6(e). The
4

This is merely derivative of the “cautionary principle” that courts will not “lightly assume that
Congress has intended to depart from established principles such as the scope of a court’s
inherent power.” Carlisle, 517 U.S. at 426, 116 S. Ct. at 1466 (quoting Chambers v. NASCO,
Inc., 501 U.S. 32, 47, 111 S. Ct. 2123, 2134 (1991)).
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petitioner has the burden of proving that “exceptional circumstances” exist. See
Hastings, 735 F.2d at 1272–73.
A. The “Exceptional Circumstances” Test
“[W]hile district courts have inherent authority to act outside Rule 6(e)(3),
any inherent disclosure authority is exceedingly narrow . . . .” Aisenberg, 358 F.3d
at 1347. “[C]ourts are not empowered to act outside Rule 6(e) in other than
exceptional circumstances consonant with the rule’s policy and spirit.” Hastings,
735 F.2d at 1269. Exceptional circumstances exist when the need for disclosure
outweighs the public interest in continued secrecy. Id. at 1272, 1275; see also
Douglas Oil, 441 U.S. at 223, 99 S. Ct. at 1275 (“[T]he court’s duty in a case of
this kind is to weigh carefully the competing interests in light of the relevant
circumstances and standards announced by this Court.”).
On one side of the scale is the well-established public interest in secrecy of
grand jury records. Nondisclosure of grand jury records “prevent[s] the escape of
those whose indictment may be contemplated,” ensures “the utmost freedom to the
grand jury in its deliberations,” prevents “tampering with the witnesses who may
testify before the grand jury,” encourages “free and untrammeled disclosures by
persons who have information” about the commission of crimes, and protects the
“innocent accused who is exonerated” from public disclosure that he had been
under investigation. United States v. Procter & Gamble Co., 356 U.S. 677, 682
8
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n.6, 78 S. Ct. 983, 986 n.6 (1958). Given the importance of grand jury secrecy, the
burden on the petitioner is high.
The weight on the other side of the scale—the need for disclosure—requires
a fact intensive analysis that depends on the competing interests in a particular
case. In Hastings, for example, we held that “the petition of a judicial
investigating committee is the kind of request which, in proper circumstances, can
trigger a district court’s inherent power to release grand jury minutes.” Hastings,
735 F.2d at 1269. In Hastings, we stated that “courts must adhere to Rule 6(e) in
‘garden variety’ petitions for grand jury disclosure,” recognizing that the Rule
“would be rendered meaningless if departures were freely sanctioned.” Id. We
emphasized there, as we do here, that “courts are not empowered to act outside
Rule 6(e) in other than exceptional circumstances.” Id. (emphasis added). In
Hastings, it was “highly significant that the grand jury materials in question were
sought . . . pursuant to express statutory authority” of the judicial investigating
committee. Id. at 1269–70. The court also considered that “a matter of great
societal importance”—namely, “the important public interest in the integrity and
independence of the judiciary”—was implicated. Id. Finally, while no enumerated
Rule 6(e) exception governed the disclosure, the requested disclosure was
analogous to those permitted by the Rule. Id. at 1271–72.

9
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B. The Exception for Matters of Exceptional Historical Significance
Under the proper circumstances, grand jury records on a matter of
exceptional historical significance may trigger a district court’s inherent authority
to disclose them. Our sister circuits have developed a multi-factor inquiry for
applying the balancing test set forth in Hastings to the disclosure of historically
significant grand jury records.5 In In re Petition of Craig, the Second Circuit
outlined a “non-exhaustive list of factors that a trial court might want to consider
when confronted with these highly discretionary and fact-sensitive” petitions:
(i) the identity of the party seeking disclosure; (ii)
whether the defendant to the grand jury proceeding or the
government opposes the disclosure; (iii) why disclosure
is being sought in the particular case; (iv) what specific
information is being sought for disclosure; (v) how long
ago the grand jury proceedings took place; (vi) the
current status of the principals of the grand jury
proceedings and that of their families; (vii) the extent to
which the desired material—either permissibly or
impermissibly—has been previously made public; (viii)
whether witnesses to the grand jury proceedings who
might be affected by disclosure are still alive; and (ix) the

5

At the time of this opinion, two circuits have addressed the issue. Both held that district courts
have inherent authority to disclose historically significant grand jury records. See In re Petition
of Craig, 131 F.3d 99, 106 (2d Cir. 1997); Carlson v. United States, 837 F.3d 753 (7th Cir.
2016). While not specifically addressing disclosure for historical significance, the Eighth Circuit
has expressed doubt that district courts have any inherent authority to act outside the enumerated
Rule 6(e) exceptions. See United States v. McDougal, 559 F.3d 837, 841 (8th Cir. 2009).
Finally, the D.C. Circuit has acknowledged the “general agreement” that district courts have
inherent authority to disclose grand jury material. See Haldeman v. Sirica, 501 F.2d 714, 715
(D.C. Cir. 1974). Whether that inherent authority extends to disclosure for historical
significance is pending in the D.C. Circuit. See McKeever v. Sessions, No. 17-5149 (D.C. Cir.
filed June 14, 2017).
10
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additional need for maintaining secrecy in the particular
case in question.
131 F.3d 99, 106 (2d Cir. 1997). But “there is no talismanic formula or rigid set of
prerequisites,” and the specific circumstances of a case may lead to additional
relevant factors. Id.
The first two Craig factors ask us to consider the interests of the parties: the
petitioner, the government, and the defendant in the grand jury proceeding. First,
the petitioner, Pitch, is an accomplished author and historian. He has published
many historical works, including a book about the Moore’s Ford Lynching. As we
discussed, while not dispositive, the government has a significant and wellestablished interest in grand jury secrecy that will always weigh against disclosure.
See Procter & Gamble, 356 U.S. at 682 n.6, 78 S. Ct. at 986 n.6. Finally, no
defendant in the Moore’s Ford grand jury proceeding has objected to disclosure.
See Craig, 131 F.3d at 106 (“And if a third-party stranger wishes to obtain release
of data about secret meetings over the objection of the defendant, who, perhaps,
was never indicted by the grand jury, then the trial judge should be extremely
hesitant to grant release of the grand jury material.”).
The third, fourth, and seventh Craig factors concern the historical
importance of the information being sought. Pitch seeks disclosure for a
legitimate, scholarly purpose: to research, write, and educate the public about a
significant event in the civil rights movement. Cf. Globe Newspaper Co. v. Sup.
11
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Ct. for Norfolk Cty., 457 U.S. 596, 604, 102 S. Ct. 2613, 2619 (1982) (discussing
the constitutional right of the public to access records from criminal trials and
reasoning that this right “serves to ensure that the individual citizen can effectively
participate in and contribute to our republican system of self-government” by
protecting “the free discussion of governmental affairs”); In re Petition of Kutler,
800 F. Supp. 2d 42, 48 (D.D.C. 2011) (reasoning that “[t]he disclosure of President
Nixon’s grand jury testimony would likely enhance the existing historical record,
foster further scholarly discussion, and improve the public’s understanding of a
significant historical event.”).
Historical importance is objective. It must be distinguished from
“journalistic intrigue, public curiosity, or even a subjective importance to family
and friends.” Craig, 131 F.3d at 105 n.8. The Moore’s Ford Lynching is clearly
an event of exceptional historical significance. Compared to the journalist or the
family member of a victim that seeks access to the details of a salacious unsolved
crime, the Moore’s Ford Lynching is historically significant because it is closely
tied to the national civil rights movement. Many consider it to be the last mass
lynching in American history. There has been, and continues to be, national media
attention and widespread public interest in the murders. According to Pitch, the
Moore’s Ford Lynching is credited as a catalyst to the President’s Committee on
Civil Rights, which President Harry Truman created by executive order the same
12
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week the Moore’s Ford grand jury was convened. See Exec. Order No. 9808, 11
Fed. Reg. 14153 (Dec. 5, 1946). It would be difficult to deny—and the
government does not attempt to do so on appeal—that the Moore’s Ford Lynching
is, objectively, an exceptionally significant event in American history.
Despite considerable public interest, the details are sparse. Even with a
crowd of witnesses, no one was prosecuted and no public proceedings were held.6
For this reason, Pitch sought disclosure of the entire transcript from the grand jury
proceedings. As the district court did here, courts should give any party opposing
disclosure the opportunity to object to specific portions of the records. The district
court should engage in the same balancing test to determine whether, and how
much, those portions should be redacted or omitted. See Douglas Oil, 441 U.S. at
223, 99 S. Ct. at 1675 (“And if disclosure is ordered, the court may include
protective limitations on the use of the disclosed material . . . .”); Hastings, 735
F.2d at 1274–75 (approving the district court’s “protective conditions”).
The interest in continued secrecy is also undercut if details in the records
have been publicized. See Craig, 131 F.3d at 107; cf. In re North, 16 F.3d 1234,
1244–45 (D.C. Cir. 1994) (noting that widespread media release might undercut
interest in secrecy to point where Rule 6(e) would not prohibit disclosure). Here,

6

According to Pitch, the FBI interviewed over 2,700 people and subpoenaed over 100 witnesses
to testify in front of the grand jury.
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this factor weighs against disclosure. There is no indication that any portion of the
grand jury records has been made public, permissibly or not.
Finally, the passage of time will often be the touchstone of our inquiry.
Even if other factors weigh strongly in favor of disclosure, an insufficient passage
of time since the grand jury proceedings took place is fatal to the petitioner’s
request for disclosure. “[T]he passage of time erodes many of the justifications for
continued secrecy.” Craig, 131 F.3d at 107. The sufficiency of the passage of
time must be viewed in light of the policy underlying grand jury secrecy: to protect
the important truth-seeking function of grand juries.7 As a result, the passage of
time generally must be long enough that the principal parties to the investigation—
the suspects and witnesses—and their immediate family members have likely died,
and that there is no reasonable probability that the government would make arrests
based on the disclosed information. See id.
Pitch requested the Moore’s Ford grand jury transcripts seventy-one years
after the grand jury proceeding took place.8 No one has been charged, no one is
currently under active investigation, and the principal parties to the investigation
were adults at the time of the grand jury proceeding. Under these circumstances,

7

See generally United States v. Procter & Gamble Co., 356 U.S. 677, 682 n.6, 78 S. Ct. 983,
986 n.6 (1958).
8

Pitch first requested the records three years earlier, in 2014, which the district court denied.
The government appeals from the district court’s grant of Pitch’s second petition, which he filed
in 2017.
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seventy years is at or near the bounds of sufficient passage of time. There is no
indication that any witnesses, suspects, or their immediate family members are
alive to be intimidated, persecuted, or arrested. Like the court in Craig, we also
find it significant that the historical interest in the Moore’s Ford Lynching has
persisted over time. See Craig, 131 F.3d at 107. Although it now seems nearly
impossible that anyone will ever be charged, the investigation has been reopened
many times, and the event has inspired annual reenactments and several books and
articles spanning seven decades.
Balancing these competing interests, the district court did not err in holding
that the interest in disclosure outweighed the interest in continued secrecy.
IV. Conclusion
“We consistently have recognized that the proper functioning of our grand
jury system depends upon the secrecy of grand jury proceedings,” but “a court
called upon to determine whether grand jury transcripts should be released
necessarily is infused with substantial discretion.” Douglas Oil, 441 U.S. at 218,
99 S. Ct. at 1672. Given our binding decision in Hastings, and the truly
“exceptional circumstances” presented by the Moore’s Ford Lynching, we cannot
say that the district court abused its substantial discretion in ordering the release of
the grand jury transcripts. The judgment of the district court is affirmed.
AFFIRMED.
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JORDAN, Circuit Judge, concurring:
Three decades ago, we held that a federal court has inherent authority to
order the disclosure of grand jury materials in situations not covered by the
exceptions to secrecy set forth in Federal Rule of Criminal Procedure 6(e). See In
re Petition to Inspect & Copy Grand Jury Materials (Hastings), 735 F.2d 1261,
1268 (11th Cir. 1984) (setting out an “exceptional circumstances” standard). I
would have decided Hastings differently because allowing the use of inherent
authority to go beyond the exceptions to grand jury secrecy set forth in Rule 6(e)
seems too open-ended to me. See Carlson v. United States, 837 F.3d 753, 767-71
(7th Cir. 2016) (Sykes, J., dissenting).
Nevertheless, I join the court’s opinion. Given our decision in Hastings, I
do not see how we can say that the district court abused its discretion in relying on
its inherent authority. In addition, I do not believe there is a persuasive basis to
distinguish between the disclosure of grand jury materials for use by a judicial
investigating committee (what was at issue in Hastings) and the disclosure of
grand jury materials to discover the facts surrounding an event of exceptional
historical significance (what is at issue here).
*****
If we are going to deny disclosure here, we need to overrule Hastings, rather
than attempt to distinguish it. My initial view, following oral argument, was that
16
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we should consider convening en banc to revisit Hastings. Upon further reflection,
however, I have come to a different conclusion, and I’d like to explain why.
First, Hastings does not stand alone. Other federal courts have likewise
invoked inherent authority to permit disclosure of grand jury materials in
circumstances not covered by Rule 6(e). See Carlson v. United States, 837 F.3d
753, 763-66 (7th Cir. 2016); In re Grand Jury Proceedings, 417 F.3d 18, 26 (1st
Cir. 2006); In re Craig, 131 F.3d 99, 103 (2d Cir. 1997); In re Petition of Kutler,
800 F. Supp. 2d 42, 48 (D.C. Cir. 2011). Cf. Haldeman v. Sirica, 501 F.2d 714,
715 (D.C. Cir. 1974) (en banc) (denying mandamus relief sought by the
government to prevent the district court from disclosing to the House Judiciary
Committee, post-indictment, a sealed grand jury report and accompanying
evidence, while indicating “general agreement” with the district court’s handling of
the matter). And at least one court has left the door open to the use of inherent
authority for disclosure in dicta. See In re Special Grand Jury 89-2, 450 F.3d
1159, 1178 (10th Cir. 2006).
No federal court, as far as I can tell, has come to a contrary conclusion in a
published opinion.

The Eighth Circuit has said that “courts will not order

disclosure [of grand jury materials] absent a recognized exception to Rule 6(e) or a
valid challenge to the original sealing order or its implementation,” United States
v. McDougal, 559 F.3d 837, 840 (8th Cir. 2009), but it was not faced in that case
17
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with an argument for disclosure under inherent authority for matters of exceptional
historical significance. Given the current array of authority, we would likely be
creating a circuit split by overruling Hastings, and that should not be done lightly.
Second, whatever the initial reasons for keeping grand jury matters secret,
compare George Edwards, Jr., The Grand Jury 116 (1906) [Legal Classics Library
ed. 2003] (suggesting that the “original purpose [of grand jury secrecy] was that no
offender should escape”), with Mark Kadish, Behind the Locked Doors of an
American Grand Jury: Its History, its Secrecy, and its Process, 24 Fl. St. U. L.
Rev. 1, 14 (1996) (explaining that the reasons for grand jury secrecy were varied,
and included preventing the flight of suspected criminals, finding out whether
witnesses were biased, and ensuring freedom from judicial oversight), in the
United States grand jury secrecy was not always seen as an absolute. In cases
decided before the enactment of the Federal Rules of Criminal Procedure, some
federal courts—including the Supreme Court—held (or at least said) that secrecy is
not required after an indictment is returned and the accused is in custody. “[A]fter
the grand jury’s functions are ended, disclosure is wholly proper where the ends of
justice require it.” United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 234
(1940). Accord Metzler v. United States, 64 F.2d 203, 206 (9th Cir. 1933); Atwell
v. United States, 162 F. 97, 99-100 (4th Cir. 1908); In re Grand Jury Proceedings,
4 F. Supp. 283, 284-85 (E.D. Pa. 1933).
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If Rule 6(e) was meant to “continue[ ] the traditional practice of secrecy on
the part of members of the grand jury except when the court permits a disclosure,”
Rule 6(e), 1944 Advisory Committee Notes to Subdivision (e), there is a
reasonable argument that Hastings and its progeny are at least consistent with
historical practice. As we have said: “Although Rule 6(e)(3) enumerates the
exceptions to the traditional rule of grand jury secrecy, the Supreme Court and this
Court have recognized that the district courts have inherent power beyond the
literal wording of Rule 6(e)(3) to disclose grand jury material and that Rule 6(e)(3)
is but declaratory of that authority.” United States v. Aisenberg, 358 F.3d 1327,
1347 (11th Cir. 2004). See also In re Request for Access to Grand Jury Materials,
833 F.2d 1438, 1442 (11th Cir. 1987) (“As the considerations justifying secrecy
become less relevant, the burden of showing the need for disclosure is lessened.”).
Third, a survey of the relevant cases indicates that federal courts have been
able to apply the test set forth in In re Craig, 131 F.3d at 106, without too much
difficulty in determining which matters of exceptional historical significance
warrant the disclosure of grand jury materials. See, e.g., In re Application to
Unseal Dockets, 308 F. Supp. 3d 314, 326-35 (D.D.C. 2018); In re Nichter, 949 F.
Supp. 2d 205, 212–14 (D.D.C. 2013).

These courts have explained that

exceptional historical significance, though a necessary element for disclosure, is
itself not enough. Even if a matter or proceeding is historically significant to an
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exceptional degree, a court retains discretion to deny disclosure after balancing the
requisite factors. See, e.g., In re Nichter, 949 F.Supp.2d at 212-14.
Fourth, and perhaps most importantly, a recent attempt to amend Rule 6(e)
to permit the disclosure of grand jury records in cases of exceptional historical
significance proved unsuccessful. The reason why this proposed amendment failed
is insightful, and in my view counsels against revisiting Hastings at this time.
In 2011, Attorney General Eric Holder recommended that Rule 6(e) be
amended to establish procedures for disclosing historically significant grand jury
materials. See Letter from Attorney General Eric Holder to Judge Reena Raggi,
Chair of the Judicial Conference’s Advisory Committee on Criminal Rules, Oct.
18, 2011 (attached). The Department of Justice questioned whether federal courts
had inherent authority to allow such disclosures given what it believed was Rule
6(e)’s clear prohibition of disclosure of grand jury materials absent an express
exception. See id. at 2-5. Attorney General Holder proposed that disclosure of
historically significant grand jury materials be permitted, but only under new
procedures set forth in Rule 6(e) itself. The procedures suggested by the DOJ
would have required anyone seeking disclosure to show, among other things, that
the grand jury records in question have “exceptional” historical significance, that at
least 30 years have passed since the relevant case files associated with the grand
jury records were closed, that no living person would be materially prejudiced by
20
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disclosure, and that disclosure would not impede any pending government
investigation or prosecution. See id. at 8-9.
The Judicial Conference’s Advisory Committee on Criminal Rules, then
chaired by Second Circuit Judge Reena Raggi, reported in 2012 to the Committee
on Rules of Practice and Procedure that it believed that the DOJ’s proposed
amendment to Rule 6(e) was unnecessary. See Minutes of Meeting of June 11-12,
2012, Judicial Conference Committee on Rules of Practice and Procedure, at 44
(relevant pages attached).

According to Judge Raggi, all members of a

subcommittee of the Advisory Committee on Criminal Rules—with the exception
of the DOJ representative—recommended that the DOJ’s proposed amendment
“not be pursued” because “in the rare cases where disclosure of historic materials
had been sought, the district [courts] acted reasonably in referring to their inherent
authority,” and as a result “there [wa]s no need for a rule on the subject.” Id.
What happened (or, more accurately, did not happen) in 2012 is not, of
course, dispositive.

But it is instructive.

If those charged with considering

amendments to the Federal Rules of Criminal Procedure believed in 2012 that
federal courts had properly relied on inherent authority to order the disclosure of
historically significant grand jury materials, the case for overruling Hastings is
lessened.
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*****
With these thoughts, I join the court’s opinion.
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GRAHAM, District Judge, dissenting:
The court creates an exception to the rule of grand jury secrecy, doing so on
the assertion that the rationale for secrecy erodes over time. The exception appears
to be limited to matters fitting two main criteria: enough time has elapsed for the
parties to the event to have died and enough present-day authority considers the
event to be of exceptional historical significance. The court states that the test for
historical significance is objective but leaves the test open-ended.

The court

provides little guidance for the analysis except to say that historical significance
requires more than an interested journalist, curious public or concerned friend or
family member.
I disagree with the majority on several fronts. I believe that judges should
not be so bold as to grant themselves the authority to decide that the historical
significance exception should exist and what the criteria should be. I agree with
the dissent of Judge Sykes in Carlson v. United States, 837 F.3d 753, 767 (7th Cir.
2016) (Sykes, J., dissenting), and would hold that Rule 6(e) of the Federal Rules of
Criminal Procedure limits a district court’s authority to order the disclosure of
grand jury records. Rule 6(e)(3) codifies the policy choices made about which
exceptions should be recognized. Nothing analogous to a historical significance
exception can be found there.
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The court relies on Hastings to sanction a broader exercise of judicial power
than the decision’s narrow holding supports. Hastings permitted an exception to
grand jury secrecy for a judicial investigating committee. It found the situation to
be “closely akin” to the Rule 6(e)(3)(E)(i) exception for judicial proceedings. In re
Petition to Inspect & Copy Grand Jury Materials (Hastings), 735 F.2d 1261, 1272
(11th Cir. 1984). An exception for matters of historical significance bears no
resemblance to an exception which applies “to assist in preparation or conduct of a
judicial proceeding.” United States v. Baggot, 463 U.S. 476, 480, 103 S. Ct. 3164,
3167 (1983).
But even if a district court has inherent authority to order disclosure outside
of Rule 6(e), I do not believe it should be exercised in this case. The rule of grand
jury secrecy serves many interests, including “assur[ing] that persons who are
accused but exonerated by the grand jury will not be held up to public ridicule.”
Douglas Oil Co. of Cal. v. Petrol Stops Nw., 441 U.S. 211, 219, 99 S. Ct. 1667,
1673 (1979). This case presses the matter further, both in time and scope. Do
subsequent generations—the children, grandchildren and beyond—of not only the
suspects but also the grand jury witnesses and grand jurors themselves have
reputational interests that warrant protection?
Because “secrecy of the grand jury is sacrosanct,” United States v. Phillips,
843 F.2d 438, 441 (11th Cir. 1988), and because disclosure of grand jury material
24
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is prohibited “except in the limited circumstances provided for in Rule 6(e)(3),”
United States v. Aisenberg, 358 F.3d 1327, 1347 (11th Cir. 2004), the rule of
secrecy, as codified in Rule 6(e)(3), has always applied to protect the interests of
subsequent generations.
Disclosure of grand jury records should not be permitted without an exacting
review which gives due weight to the privacy and reputational interests at stake. It
is troubling that the court has authorized disclosure of the records without
examining their contents.1 It is troubling too that the government has elected not
to contest the proposition that there is no interest to be served in continued secrecy.
That an event has exceptional historical significance cuts both ways. With
the principal parties having passed away and the investigation gone cold, one
might conclude the matter is stale and the need for secrecy over. Yet, exceptional
significance suggests a continued interest in, and impact from, the event. The
Moore’s Ford Lynching played a part in the civil rights movement and interest
remains very much alive, particularly among members of the community affected
by the event.

The depth of their interest is illustrated by the Moore’s Ford

Memorial Committee, which has advocated for racial justice and held events
memorializing the victims over the past two decades. The Committee has placed
grave markers for the victims and a historical marker near the site of the lynching.

1

The grand jury records were not made a part of the record before the court.
25

Case: 17-15016

Date Filed: 02/11/2019

Page: 39 of 40

A member of the Committee and a granddaughter of one the victims attended oral
argument in this appeal. Community members organize an annual reenactment in
honor of the victims. They still search for justice.
The vitality of the community’s continued interest raises possible
repercussions for the living descendants and relatives of those individuals whom
the grand jury records will identify as being suspects, witnesses and grand jurors.
The modern public rightly views the lynching and failure to indict as a horrific
injustice, and many perceive it to have been the work of the Ku Klux Klan. Would
knowing that grand jury records could someday be disclosed and affect the
standing of a child or grandchild in the community deter a grand jury witness from
fully telling the truth? Could the conduct of a witness or grand juror involved in an
event that is viewed at the time as momentous or sensational be influenced by a
concern for their own legacy among future generations?
I would hold that the reputational interests protected by Rule 6(e) include
those of subsequent generations. I am unable to dismiss the reputational harm that
could occur to a living person if the grand jury transcripts reveal that their parent or
grandparent was a suspect, a witness who equivocated or was uncooperative, a
member of the grand jury which refused to indict, or a person whose name was
identified as a Klan member.
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Accordingly, I dissent and would reverse the district court’s order. At a
minimum this court should provide protections to limit the harm its newly-created
exception to grand jury secrecy could cause. The court should, for example,
instruct the district court on remand to examine the grand jury records, with the
assistance of the government, and to protect discernible reputational interests by
taking measures such as redacting names and other identifying information.
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Rule 21. LIMITATION OF ACCESS TO COURT FILES
All court records are public and are to be available for public inspection unless public access is
limited by law or by the procedure set forth below.
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Rule 21.1. Motions and Orders
Upon motion by any party to any civil or criminal action, or upon the court’s own motion, after
hearing, the court may limit access to court files respecting that action. The order of limitation
shall specify the part of the file to which access is limited, the nature and duration of the
limitation, and the reason for limitation.
Amended effective October 7, 2010.

Rule 21.2. Finding of Harm
An order limiting access shall not be granted except upon a finding that the harm otherwise
resulting to the privacy of a person in interest clearly outweighs the public interest.
Rule 21.3. Ex Parte Orders
Under compelling circumstances, a motion for temporary limitation of access, not to exceed 30
days, may be granted, ex parte, upon motion accompanied by supporting affidavit.
Rule 21.4. Review
An order limiting access may be reviewed by interlocutory application to the appellate court that
has jurisdiction to hear the appeal.
Amended effective January 24, 2019.

Rule 21.5. Amendments
Upon notice to all parties of record and after hearing, an order limiting access may be reviewed
and amended by the court entering such order or by the appropriate appellate court at any time
on its own motion or upon the motion of any person for good cause.
Amended effective January 24, 2019.

Rule 21.6. Redaction of Protected Identifiers and Filings Under Seal
(A) Protected Identifiers. Protected identifiers are items of identifying information subject to
protection from placement on the public record as described in OCGA § 9-11-7.1.
(B) Protected Identifiers in Family Violence and Stalking Protective Orders. Protected identifiers
that must be included to qualify a protective order for entry into the Georgia Protective Order
Registry or the National Crime Information Center Registry shall be placed on a separate page to
follow the other pages of the order. The clerk of court shall utilize the protected identifiers as
necessary to process the protective order and then seal the protected identifiers page in the case
file without further order of the court. The protected identifiers page shall not be unsealed except
upon order of the court or as required by law.
(C) Sealing of Filings With Unredacted Protected Identifiers. Any party seeking to make a filing
under seal without redaction shall first file a redacted version of the filing with the clerk of court
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for the public record and then submit the request for filing under seal directly to the court, along
with a copy of the filing without redaction and a proposed order to file under seal.
(D) Sealing of Filings Containing Personal and Confidential Information. Any party seeking to
make a filing under seal which contains additional personal or confidential information other
than protected identifiers shall first file a redacted version with the clerk of court for the public
record and then submit a request for filing under seal directly to the court, along with a copy of
the filing without redaction and a proposed order to file under seal.
Adopted effective June 4, 2015.

Rule 22. USE OF ELECTRONIC DEVICES IN COURTROOMS AND
RECORDING OF JUDICIAL PROCEEDINGS
(A) Overview.
Open courtrooms are an indispensable element of an effective and respected judicial system. It is
the policy of Georgia’s courts to promote access to and understanding of court proceedings not
only by the participants in them but also by the general public and by news media who will
report on the proceedings to the public. This must be done, however, while protecting the legal
rights of the participants in the proceedings and ensuring appropriate security and decorum.
Except as otherwise required by law, this rule governs the use of devices to record sounds or
images in a courtroom and comports with the standards provided in OCGA § 15-1-10.1
regarding the use of devices to record judicial proceedings.
This rule similarly governs the use of electronic devices, including mobile phones and
computers, in a courtroom for purposes other than recording sounds and images. Such use is
generally allowed by lawyers, by employees of lawyers, and by self-represented parties, but to
ensure decorum and avoid distraction, such use is generally prohibited by jurors, witnesses,
parties, and spectators, including representatives of the news media. Such persons may, however,
use their devices by stepping outside the courtroom, and nothing in this rule prevents a judge
from permitting parties and spectators to use their devices for non-recording purposes as the
judge may allow in his or her discretion.
A court must use reasonable means to advise courtroom visitors of the provisions of this rule and
must make the form in Exhibit A available in its clerk’s office and on the court’s website.
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(B) Definitions. The following definitions apply in this rule:
(1) “Recording device” means a device capable of electronically or mechanically storing,
accessing, or transmitting sounds or images. The term encompasses, among other things, a
computer of any size, including a tablet, a notebook, and a laptop; a smart phone, a cell phone or
other wireless phone; a camera and other audio or video recording devices; a personal digital
assistant (PDA); and any similar devices.
(2) “Recording” means electronically or mechanically storing, accessing, or transmitting sounds
or images. “Record” means to electronically or mechanically store, access, or transmit sounds or
images, including by photographing, making an audio or video recording, or broadcasting.
Nothing in this rule prohibits making written notes and sketches pertaining to any judicial
proceedings.
(3) “Courtroom” means the room in which a judge will conduct a court proceeding and the areas
immediately outside the courtroom entrances or any areas providing visibility into the
courtroom.
(C) Jurors, witnesses, parties, and spectators, including representatives of the news media.
The following restrictions apply to use of recording devices by jurors, including grand jurors and
prospective jurors, by witnesses, by parties, and by spectators, including representatives of the
news media.
(1) Jurors: Jurors shall turn the power off to any recording device while present in a courtroom
and while present in a jury room during the jury’s deliberations and discussions concerning a
case. Jurors may use their devices during breaks as authorized by the judge. Jurors shall not
record proceedings.
(2) Witnesses: Witnesses shall turn the power off to any recording device while present in a
courtroom, and may use a device while testifying only with permission of the judge. Witnesses
shall not record proceedings.
(3) Parties and spectators: Parties and spectators may use recording devices to record
proceedings only as specifically authorized by the court pursuant to this rule. All parties and
spectators shall turn the power off to any recording device while present in a courtroom, unless
the judge allows orally or in writing the use of recording devices in the courtroom for purposes
other than recording sounds and images, which the judge may freely do when he or she believes
such use would not be disruptive or distracting and is not otherwise contrary to the
administration of justice. When such use is allowed, recording devices must be silenced and may
not be used to make or receive telephone calls or for other audible functions without express
permission from the judge.
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(D) Attorneys, employees of attorneys such as paralegals and investigators, and selfrepresented parties (pro se litigants).
(1) Use of recording devices to record: Unless otherwise ordered by the court, attorneys
representing parties in a proceeding and self-represented parties may make audio recordings of
the proceeding in a nondisruptive manner after announcing to the court and all parties that they
are doing so. Recordings made pursuant to this paragraph may be used only in litigating the case
or as otherwise allowed by the court or provided by law. Attorneys and self-represented parties
may also seek authorization to record proceedings pursuant to paragraph (E) of this rule.
(2) Use of recording devices for non-recording purposes: Attorneys and their employees such as
paralegals and investigators may use recording devices in a courtroom for purposes other than
recording sounds and images, including word processing, storing or retrieving information,
accessing the internet, and sending or receiving messages or information. Self-represented
parties may do the same but only in direct relation to their proceedings. Recording devices must
be silenced and may not be used to make or receive telephone calls or for other audible functions
without express permission from the judge.
(3) Limitation: Any allowed use of a recording device under paragraph (D) is subject to the
authority of the judge to terminate activity that is disruptive or distracting or is otherwise
contrary to the administration of justice.
(E) Celebratory or ceremonial proceedings, or when the court is not in session.
Notwithstanding other provisions of this rule, a person may request orally or in writing, and a
judge or judge’s designee may approve orally or in writing, use of a recording device in a
courtroom to record a celebratory or ceremonial proceeding or use of a recording device in a
courtroom when the court is not in session.
(F) Other persons or organizations desiring to record. Any other persons or organizations,
including representatives of the news media, desiring to record a court proceeding shall make
application to the judge on the form in Exhibit A following this rule.
(1) Submission of a request: The person or organization must submit the request to the judge or
to an officer of the court designated to receive requests under this rule. The request should
address any logistical issues that are expected to arise.
(2) Time limit for submitting a request: The person or organization must submit the request
sufficiently in advance of the proceeding — at least 24 hours where practicable under the
circumstances — to allow the judge to consider it in a timely manner.
(3) Notice and hearing: The court will notify the parties of its receipt of a request for recording.
Parties shall then notify their witnesses. The prosecutor of a criminal case shall notify alleged
victims. The judge will promptly hold a hearing if the judge intends to deny the request or a
portion of the request, or if a party, witness, or alleged victim objects to a request. The hearing
under this paragraph shall be part of the official record of the proceeding.
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(4) Time for a party, witness, or alleged victim to object to a request: A properly notified party,
witness, or alleged victim waives an objection to a request for recording of a proceeding if the
party, witness, or alleged victim does not object to the request in writing or on the record before
or at the start of the proceeding.
(G) Denial or limitation of recording. A properly submitted request for recording should
generally be approved, but a judge may deny or limit the request as provided in this paragraph. A
judge’s decision on a request, or on an objection to a request, is reviewable as provided by law.
(1) Denial of recording: A judge may deny a request for recording only after making specific
findings on the record that there is a substantial likelihood of harm arising from one or more of
the following factors, that the harm outweighs the benefit of recording to the public, and that the
judge has considered more narrow restrictions on recording than a complete denial of the
request:
(a) The nature of the particular proceeding at issue;
(b) The consent or objection of the parties, witnesses, or alleged victims whose testimony
will be presented in the proceedings;
(c) Whether the proposed recording will promote increased public access to the courts
and openness of judicial proceedings;
(d) The impact upon the integrity and dignity of the court;
(e) The impact upon the administration of the court;
(f) The impact upon due process and the truth finding function of the judicial proceeding;
(g) Whether the proposed recording would contribute to the enhancement of or detract
from the ends of justice;
(h) Any special circumstances of the parties, witnesses, alleged victims, or other
participants such as the need to protect children or factors involving the safety of participants in
the judicial proceeding; and
(i) Any other factors affecting the administration of justice or which the court may
determine to be important under the circumstances of the case.
(2) Limitation of recording: Upon his or her own motion or upon the request of a party, witness,
or alleged victim, a judge may allow recording as requested or may, only after making specific
findings on the record based on the factors in the preceding paragraph, impose the least
restrictive possible limitations such as an order that no recording may be made of a particular
criminal defendant, civil party, witness, alleged victim, law enforcement officer, or other person,
or that such person’s identity must be effectively obscured in any image or video recording, or
that only an audio recording may be made of such person.
(H) Manner of recording. The judge should preserve the dignity of the proceeding by
designating the placement of equipment and personnel for recording the proceeding. All persons
and affiliated individuals engaged in recording must avoid conduct or appearance that may
disrupt or detract from the dignity of the proceeding. No person shall use any recording device in
a manner that disrupts a proceeding.
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(I) Pooling of recording devices. The judge may require pooling of recording devices if
appropriate. The persons or organizations authorized to record have the responsibility to
implement proper pooling procedures that meet the approval of the judge.
(J) Prohibitions. The following uses of recording devices are prohibited:
(1) No use of recording devices while the judge is outside the courtroom: Except as provided in
paragraph (E) of this rule, a person may use a recording device in a courtroom only when the
judge is in the courtroom, and use of a recording device must terminate when the judge leaves
the courtroom.
(2) Recording of jurors: Recording devices must be placed to avoid recording images of jurors or
prospective jurors in any manner. Audio recordings of jurors’ or prospective jurors’ statements
or conversations are also prohibited, except that the jury foreperson’s announcement of the
verdict or questions to the judge may be audio recorded.
(3) No recording of privileged or confidential communications: In order to preserve the attorneyclient privilege and client confidentiality as set forth in the Georgia Rules of Professional
Conduct and statutory or decisional law, no person shall make a recording of any communication
subject to the attorney-client privilege or client confidentiality.
(4) No recording of bench conferences: No person other than the court reporter may record a
bench conference, unless prior express permission is granted by the judge.
(K) Recording not official court record. No recording of a judicial proceeding made pursuant
to this rule may be used to modify or supplement the official court record of that proceeding
without express permission of the judge pursuant to OCGA § 5-6-41(f).
(L) Disciplinary authorities. This rule does not apply to disciplinary authorities acting in the
course of their official duties.
(M) Enforcement. Persons who violate this rule may be removed or excluded from the
courtroom. A willful violation of this rule may be punishable as contempt of court.
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EXHIBIT A
IN THE SUPERIOR COURT OF _____ COUNTY
STATE OF GEORGIA
(STYLE OF CASE/CALENDAR)

CASE NO. _________

REQUEST TO USE A RECORDING DEVICE PURSUANT TO RULE 22 ON
RECORDING OF JUDICIAL PROCEEDINGS.
Pursuant to Rule 22 of the Uniform Rules for Superior Court regarding Use of Electronic
Devices in Courtrooms and Recording of Judicial Proceedings, the undersigned hereby requests
permission to use a recording device in Courtroom ____ in order to record images and/or sound
during (all) (the following portions) of the proceedings in the above captioned case/calendar.
Consistent with the provisions of the rule, the undersigned desires to use the following described
recording device(s): _________. The proceedings that the undersigned desires to record
commence on (date). Subject to direction from the court regarding possible pooled coverage, the
undersigned wishes to use this device in the courtroom on (date). The personnel who will be
responsible for the use of this recording device are: (identify appropriate personnel).
The undersigned hereby certifies that the device to be used and the locations and operation of
such device will be in conformity with Rule 22 and any guidelines issued by the court.
The undersigned understands and acknowledges that a violation of Rule 22 and any guidelines
issued by the court may be grounds for removal or exclusion from the courtroom and a willful
violation may subject the undersigned to penalties for contempt of court.
This ______ day of ______, 20__.
___________________________
(Individual Signature)
___________________________
(Representing/Firm)
___________________________
(Position)
APPROVED: _______________
___________________________
Judge, Superior Court
__________ Judicial Circuit
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Amended effective May 1, 2018.
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Background
Leading up to the November 2016 General Election, citizens across the nation began to grapple
with questions about election security in the United States. Federal and State officials faced public
scrutiny over whether the Direct Recording Electronic (DRE) machines and other components of
the voting system that Georgia and other states use could be compromised as well as allegations
of foreign nations influencing elections. While there is no evidence that Georgia’s voting machines
have ever been compromised or that they do no not accurately count votes, state officials
recognized the need to look at Georgia’s existing voting system and see what future investments
the state should make due to the age of the current system which was implemented by Secretary
of State Cathy Cox in 2002.
In the fall of 2017, the Georgia General Assembly House of Representatives Science and
Technology Committee (STC) held two meetings to discuss the future of Georgia’s voting
equipment. In the first meeting, the STC held discussions surrounding the current voting machines
and their remaining estimated useful life. In that meeting, Chris Harvey, Elections Director at the
Office of the Secretary of State, explained that while the existing voting system has worked well,
Georgia should aim to have a new voting system in place by the 2020 election cycle.1 At the second
meeting, the STC viewed demonstrations of some of the systems currently available on the
market.2
During the 2018 legislative session, House Bill 6803 and Senate Bill 4034 were introduced with
the aim of updating Georgia’s voting system and election code. Although neither of these bills
passed, they helped further discussions towards the replacement of the current system.
In April 2018, then Secretary of State Brian Kemp established the Secure, Accessible, & Fair
Elections (SAFE) Commission (SAFE Commission) to study different options for Georgia’s next
voting system. In November 2018, Secretary of State Robyn A. Crittenden took over as Co-Chair
of the Commission.
The SAFE Commission’s mission is to thoroughly study and discuss all options for Georgia’s
next voting system, with a focus on security, transparency, voter experience, accessibility and
inclusion, voters’ ability to adjust to a new system, and the ability of election officials to adapt to
a new system quickly and accurately. To accomplish this mission, the SAFE Commission

1

http://www.house.ga.gov/Committees/en-US/CommitteeArchives122.aspx
Id.
3
http://www.legis.ga.gov/Legislation/en-US/display/20172018/HB/680
4
http://www.legis.ga.gov/Legislation/en-US/display/20172018/SB/403
2
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traveled the state soliciting feedback from stakeholders including voting rights advocates,
citizens, election officials, cybersecurity experts, accessibility experts, and former Secretary of
State Cathy Cox, who previously led the state through a statewide implementation of a new
voting system. The SAFE Commission held multiple hearings, reviewed responses to a Request
for Information (RFI) that voting system vendors submitted, witnessed demonstrations of
different types of voting systems, and researched post-election audit procedures with the aim of
providing legislative recommendations before the Georgia General Assembly’s next legislative
session. The SAFE Commission’s goal is not to provide vendor specific recommendations, but is
to provide overall recommendations and information to the General Assembly about what
Georgia’s next voting system should look like. The Commission also hopes that this information
will inform any future Request for Proposals (RFP) issued by the state.
The SAFE Commission recognizes that there is not a “one-size-fits-all” approach to voting and
that trade-offs must be made to accommodate competing priorities, particularly security and
accessibility. The Commission also recognizes that Georgia is not building a voting system from
scratch. The Commission’s recommendations are focused on the future of voting in Georgia, but
in considering the future it must also consider the present voting system as well as past issues with
voting in Georgia. The Commission also realizes that time is of the essence in this decision due to
multiple lawsuits regarding Georgia’s current voting system and the time to implement any new
system; therefore, the Commission must consider the process for implementing its
recommendations in a timely manner. In addition to making recommendations regarding a new
voting system in Georgia, the Commission recognizes that moving to a new system may require
updates to other aspects of the election code. The Commission has no legal authority to require a
particular solution but instead recognizes that it serves as a resource to the General Assembly to
offer guidance as the state moves to a new voting system. This report is a summary of these
findings and recommendations.
Georgia’s Current Voting System
The Commission was not established to examine Georgia’s current voting equipment, but did
receive a briefing from Georgia Elections Director Chris Harvey on the current system. Georgia’s
current election system was born out of issues that arose from the November 2000 General
Election. In 2000, counties in Georgia used four different systems to cast and count ballots: lever
machines, paper and scanning machines, punch-out ballots, and pen and paper. Post-election audits
revealed major discrepancies in the number of votes for and ballots actually cast for the office of
President.5 Chief among the causes for these discrepancies was a lack of uniformity among
methods of voting across the state.6 As a result of the concerns raised in the review of the
November 2000 General Election, the General Assembly and Governor Roy Barnes established
5
6

The 2000 Election: A Wake-Up Call for Reform and Change. Georgia Secretary of State Cathy Cox. January 2001.
Id.
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the 21st Century Voting Commission, which held public hearings and conducted a pilot project
using Direct Recording Electronic (DRE) vote casting devices.
In its final report to Governor Barnes and members of the Georgia General Assembly, the 21st
Century Voting Commission made the following recommendations:
1) Georgia should move to a uniform voting system for in-person voting;7
2) This system should be comprised of DRE machines for in-person voting and an optical
scan system for absentee voting by mail;8 and
3) The uniform election system should be controlled by an Election Management System
(EMS) or software program that allows election officials to design both DRE and optical
scan ballots simultaneously that will integrate votes into a single tallying report that will
easily interface with existing and future voter registration systems.9
As a result, Georgia implemented its current uniform voting system that uses DRE systems for inperson voting. Georgia has a “top-down” election system where ballots are constructed by the
Center for Elections System, which was previously a part of Kennesaw State University, but is
now part of the Office of the Secretary of State.
One of the reasons that the state selected the current voting system is because of its ability to
prevent overvotes and flag undervotes. An overvote is when a voter selects more selections than
he or she is eligible to make. For example, if a voter chose two candidates for governor, this would
be an overvote. Undervoting occurs when there is a discrepancy between the total number of
ballots cast and total number of votes counted in a race. This generally occurs when a person
neglects or chooses not to vote in a particular race on the ballot. The current DRE system in
Georgia does not allow for overvotes, but voters are still able to exercise the right not to cast a vote
in a particular race resulting in an undervote. The current system will not allow a voter to overvote.
The current system also flags undervotes in a mandatory review screen that shows races with an
undervote prior to allowing a voter to cast their ballot.
Currently, there are approximately 7,000,000 registered voters and 2,300 polling places in Georgia.
The number of registered voters has increased dramatically since the implementation of online
voter registration in 2014 and “opt-out” voter registration at the Department of Driver Services in
September 2016.10 The number of registered voters has increased at a rate faster than the growth

7

Report of the 21st Century Voting Commission, page 38. December 2001.
Id.
9
Id.
10
“Georgia’s Motor-Voter Drive Boosts Eligible Balloters.” Wall Street Journal, January 8, 2019. Available at
https://www.wsj.com/articles/georgia-boosts-eligible-voters-in-groups-leaning-democratic-1538991000.
8
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in population.11 The Commission’s view is that both online voter registration and “opt-out” voter
registration (which were implemented subsequent to the U.S. Supreme Court’s decision in Shelby
County v. Holder) are positive developments that increase both access and security to Georgia’s
voting system, making it easier to register to vote while at the same time ensuring that election
officials have accurate, up-to-date information.
Georgia currently utilizes a uniform voting system that allows voters to vote in three different
ways: 1) On Election Day on DREs, 2) during in-person advance voting on DREs, and 3) on a
paper absentee ballot that is mailed to the voter. Georgia has “no-excuse” absentee by mail voting,
meaning that any voter may request an absentee by mail ballot for any reason or no reason
whatsoever. Despite the existence of no-excuse absentee by mail voting, the overwhelming
majority of voters choose to vote on DRE machines during in-person advance voting or on Election
Day.12 In the past four general elections, approximately 5.46%,13 4.17%,14 and 5.08%,15 and
5.68%16 of voters who cast ballots, respectively, chose to vote absentee by mail.
In-person advance voting occurs during the three weeks prior to Election Day, beginning on the
fourth Monday before Election Day and ending on the Friday before Election Day.17 Every county
is required to have at least one advance voting location but many counties choose to have more
than one location.18 Counties are also required to have advance voting on the second Saturday of
the advance voting period from 9:00 a.m. to 4:00 p.m., but some larger counties choose to provide
more weekend days and hours.19 During advance voting, voters may vote at any advanced voting
location in their county.20 In the past four general elections, approximately 43.77%,21 32.65%,22

11

“Georgia Cancels Fewer Voter Registrations After Surge Last Year.” Atlanta Journal Constitution, October 17,
2018. Available at https://www.ajc.com/news/local-govt--politics/georgia-cancels-fewer-voter-registrations-aftersurge-last-year/fqT1bcSzGu33UEpTMDzMVK/.
12
Voters who request but who have not yet returned an absentee ballot, may instead vote in person during
advance voting or on Election Day if they so choose.
13
http://results.enr.clarityelections.com/GA/42277/113204/en/vts.html?cid=5000 (reflecting votes cast in the
2012 race for President).
14
http://results.enr.clarityelections.com/GA/54042/149045/en/vts.html?cid=6000 (reflecting votes cast in the
2014 race for Senate).
15
http://results.enr.clarityelections.com/GA/63991/184321/en/vts.html?cid=5000 (reflecting votes cast in the
2016 race for President).
16
https://results.enr.clarityelections.com/GA/91639/Web02-state.221451/#/cid/20000 (reflecting votes cast in
the 2018 race for Governor.)
17
In runoff elections where there is no federal candidate on the ballot, advance in-person voting begins “as soon
as possible.” O.C.G.A. § 21-2-385(d).
18
Fulton County, for example, had 20 advance voting locations open every day of the advance voting period,
including all weekend days, during the 2018 general election. https://www.ajc.com/news/local/fulton-countyannounces-early-voting-locations/bFmiAqtm7cuRy1U08uXeJJ/.
19
Id.
20
On Election Day, voters must vote at their assigned precinct.
21
See Note 13.
22
See Note 14.
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53.54%,23 and 47.99%24 of voters who cast ballots, respectively, chose to vote during advance
voting. It is the view of the Commission that the current advance voting period is appropriate for
primary and general elections and elections held in conjunction with primary and general elections
and that the current advance voting period should be preserved. Furthermore, the ability for voters
to vote at any advance voting location within their county is also popular and should be preserved.
Election Day voting in Georgia takes place entirely on DREs and still remains the most popular
way to vote in Georgia. In the past four general elections, approximately 50.53%,25 62.91%,26
41.20%,27 and 46.03%28 of voters who cast ballots, respectively, chose to vote on Election Day.
Due to the logistics of having such a large number of people turn out on a single day, Georgia law
requires voters to vote at their assigned polling places on Election Day.29
Georgia’s voting system is more than just DRE machines. Georgia also uses electronic pollbooks
and optical scanners to scan absentee by mail and provisional ballots. Some counties use a driver’s
license scanner that allows poll workers to pull up voter records by scanning their driver’s license.
Each of these components must work with the election management system, known as GEMS, that
is used to build ballots and tabulate results. An electronic pollbook is a device that contains a voters
registration information and shows poll workers which precinct that the voter should vote in and
what ballot they should receive based on their district. An optical scanner is used to scan absentee
by mail and provisional ballots. The electronic pollbooks used in Georgia were procured by the
state in 2005 and distributed to the counties in 2006. The optical scanners used in Georgia were
procured and distributed in 2010.
Recommendations and Discussion
Based on discussions, consideration of public testimony and other submitted documents, and after
hearing from election officials (who will be tasked with using this new system and who have
firsthand insight into voter experience in Georgia), experts in voting rights, cybersecurity, security,
accessibility, and reviewing multiple voting systems, the SAFE Commission makes the below
recommendations to the Governor, the Secretary of State, and the General Assembly. These
recommendations track best practices from experts in election administration while keeping in
mind circumstances that are unique to Georgia. In today’s environment, it is vital to have a robust
election system that the voting public has confidence in. The SAFE Commission believes that
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putting these recommendations into practice will increase confidence in Georgia’s elections and
therefore, strengthen our democracy.
1. Georgia should adopt a voting system with a verifiable paper vote record. Every effort
should be made to implement this system statewide in time for the 2020 election. The system
should create an auditable paper record for every vote that the voter has an opportunity to
review before casting. Rules should be put in place ensuring a rigorous chain of custody for
these paper records, as are in place now for security of paper ballots and memory cards.
The Commission unanimously agrees that Georgia should move to a new voting system that
provides a verifiable paper vote record. While there are many good things about Georgia’s current
voting system; it is running on hardware and software that is approaching the end of its useful life.
The Commission further unanimously agrees that Georgia should make every effort to implement
this system in time for the 2020 election cycle. The Commission is aware of the court order in
Curling v. Kemp where a federal judge strongly suggests that if Georgia does not update its voting
system soon, a new system will be ordered. The Commission unanimously believes that Georgia
voters would be better served by a process that goes through their elected representatives in the
General Assembly rather than be subjected to a system that is simply ordered by a federal judge.
A verifiable paper vote record is a method of providing feedback to voters using a paper ballot that
is either marked by hand or on a ballot-marking device with a verifiable paper ballot. At the June
12, 2018 SAFE Commission meeting, the Commission heard testimony from Chris Harvey,
Elections Director for the Secretary of State, that the strong consensus among election officials
was that any new system should have some form of voter-verifiable paper trail component to it.
The verifiable paper vote record offers some fundamental differences from a traditional DRE
machine because a paper, rather than electronic recording medium, is used when storing votes.
Voter’s choices are either marked by hand with a writing utensil or marked on a screen in a similar
manner to a DRE on a tablet device. However, a ballot-marking device with a verifiable paper
ballot does not record the voter’s choices into its memory. Instead, it allows the voter to mark the
choices on-screen and, when the voter is done, prints the ballot selections in a manner that allows
the voter to easily read their selections. The resulting printed paper ballot is then counted using a
digital scanner and tabulator. This printed paper ballot, which is the official ballot, is then fed
through a scanner into a locked ballot box so that all originals are saved for auditing and recounts.
Additionally, the voter has the ability to proofread the ballot before it is scanned and have it voided
and start over if there is an error.
While Georgia should move to a new voting system that incorporates a verifiable paper vote record
that can be audited, the state should also keep in mind the positive things about the current voting
system and the problems that it solved when it was implemented. Georgia has one of the lowest
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residual vote rates30 in the country31 and that is a strength that the state should seek to keep in a
new system. As we make our additional recommendations, the Commission keeps in mind that
Georgia voters have voted on DREs for 16 years, and Georgia election officials have administered
a DRE based election system for the past 16 years. In making these recommendations, the
Commission is thinking of the future of voting in Georgia, but we are mindful of what Georgia’s
current voting system is and the short amount of time that we are recommending to move to a new
system.
2. Georgia should remain a uniform system state, with each county using the same equipment
that is initially provided by the state.
Georgia currently utilizes a uniform election system, meaning that every county in Georgia uses
the same type of DREs, electronic poll books,32 and the same Election Management System.33 The
SAFE Commission recommends that Georgia remain uniform in its next system. The Commission
heard from numerous experts who endorsed uniformity. Sean Young, Legal Director for the
American Civil Liberties Union of Georgia, endorsed a uniform system because it “eliminates a
lot of problems of disparate counting.” He further commented on the need for the state to pick a
system that does not have a discriminatory impact in order to ensure these problems remain
hypotheticals and not a reality. Previous studies conducted in Georgia have shown that different
voting systems may have disparate impacts on different populations of voters.34
Elisabeth MacNamara, previously President of the League of Women Voters, complimented the
current uniform system and stated that uniformity is one of the things that is “good about our
system” in reference to Georgia’s current voting system. Anne Lewis, General Counsel for the
Georgia Republican Party, also testified that she believed a uniform system was best for voters.
Cathy Cox, former Georgia Secretary of State, stated that her 21st Century Voting Commission
found numerous problems with Georgia’s lack of uniformity in elections prior to 2002, including
large differences in residual vote rates across jurisdictions.

30

Residual Vote Rate is” the number of under- and over-votes cast in an election, as a percentage of voter
turnout.” Massachusetts Institute for Technology Election Performance Index.
https://elections.mit.edu/#indicatorProfile-AVT.
31
Id.
32
An electronic pollbook is a device that allows poll workers to look up a voter’s registration info to determine that
the voter is properly registered and in the correct precinct.
33
An election management system is the database software that allows election officials to build ballots, tabulate
results, and perform other tasks necessary to administering an election.
34
“The data indicates that, across the board, the percentage of undervotes is higher in predominately black
precincts than in predominately white precincts in the same county. This variation is referred to as the “undervote
gap.” Surprisingly, the undervote gap was greater in counties that use opti-scan systems than in counties that use
the punch card. And some of the highest undervote percentages found were in African-American precincts using
optical scan equipment.” Report of the 21st Century Voting Commission, page 19.
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A uniform system has several benefits. Chief among these is that a uniform system is ideal for
training and administration purposes. All election officials and volunteers throughout the state will
be trained on the same equipment, electronic poll books, procedures, and learn the same best
practices and procedures. Further, a uniform system ensures that voters have the same voting
experience no matter where they vote in Georgia. A voter who moves from one part of Georgia to
another will be able to vote in a consistent and familiar way. The SAFE Commission also
recommends a uniform voting system because of potential lawsuits challenging the system on
equal protection grounds.
3. The implementation of a new system should include a training plan and budget to educate
both voters and county election officials.
Good training is vital to running good elections. During the implementation of Georgia’s current
voting system, the state provided money to allow for both voter education and election official
training. The State conducted training and awarded grants to counties to implement their own
training for their election officials. The SAFE Commission recognizes the importance of both voter
education and election official training as we move to a new system, and the Commission
recommends that the state take a similar approach to training and education during this
implementation as it did during the implementation of the current system.
4. Any new system should ensure that disabled voters have the same opportunity for access
and participation as other voters in accordance with HAVA and the ADA. Any new system
should be certified by the EAC.
The Help America Vote Act of 2002 (HAVA) states that voting systems must be accessible for
individuals with disabilities, including a manner of access for the blind and visually impaired that
provides the same opportunity for access and participation as other voters. The opportunity for
access and participation includes an expectation of privacy and independence in the voting booth.
Georgia’s current system accomplishes this well because the voting experience is very similar for
disabled and non-disabled voters. Giving disabled voters the same amount of access, participation,
privacy, and independence as non-disabled voters should be a goal of Georgia’s next election
system.
The SAFE Commission held a Voting Accessibility Panel at its August 30, 2018 meeting where it
heard testimony from panelists who work to ensure that individuals with disabilities are provided
proper access to the voting process. Lou Ann Blake, Deputy Director of the National Federation
of the Blind and Jernigan Institute, has worked extensively with election technology, developers,
voting rights advocates, elections officials, and vendors to ensure accessibility for blind and vision
impaired voters. Ms. Blake previously managed NFB’s HAVA training, and she testified that the
two key issues for blind or vision-impaired voters are being able to access the ballot and then mark
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it privately and independently. A third issue revolves around absentee ballots and the fact that
typically they are not accessible to a blind voter because it is a paper ballot. When asked what
current practices the state should retain in order to make sure disabled Georgians had access to
voting, Ms. Blake lauded the uniform system Georgia currently has in place.
Additionally, Anne Kuhns, staff attorney with the Georgia Advocacy Office, advocates on behalf
of individuals with physical, mental, and developmental disabilities. Current laws require that
people with disabilities have the same opportunity to access and participate in the voting process.
Ms. Kuhns commented on the need for any new voting system to have an audio-ballot component
for the visually impaired and that ballot access is an issue of utmost importance for individuals
with disabilities. There is also a great need for proper training on how to use voting equipment that
is used by individuals with disabilities because every experience is different. If a precinct has the
greatest equipment in place for use by voters with disabilities, but workers are not adequately
trained on how to use it, or for contingency plans, it makes it difficult for these individuals to vote.
The SAFE Commission also heard testimony from Elizabeth Jones, Director and COO of the
Shiloh Community Center, which provides health and wellness services to the elderly and persons
with disabilities. Ms. Jones testified about potential issues for senior citizens when trying to vote.
She commented that one of the largest problems for senior citizens was a lack of access to polling
places and adequate transportation, especially in rural areas, and that some of these sites lack the
type of accessibility elderly people may need including restrooms. Another issue for senior voters
is having adequate lighting in polling places. This may be rectified by new technology with the
ability to use larger print on ballots and technology that allows for a great deal of contrast on the
screen or ballot.
The SAFE Commission also heard testimony from representatives from the Georgia Advocacy
Office who stressed that voting with disabilities is not a partisan issue. Disabilities stretch across
race, gender, economic, and party lines. Voters all want the same thing – which is to go to the poll,
have your vote properly counted, and for it to be done privately and accurately. The uniformity of
any voting system is essential to ensuring disabled voters have as seamless a trip to the ballot box
as possible.
The Commission is aware of recent litigation regarding accessible voting in both Maryland and
Ohio. In National Federation of the Blind v. Lamone, 813 F.3d 494 (4th Cir.) 2016, the United
States Court of Appeals for the Fourth Circuit held that Maryland’s absentee voting program,
which required voters to mark a hardcopy ballot by hand, violated the Americans with Disabilities
Act (ADA) and the Rehabilitation Act, 29 U.S.C. § 974, because it did not allow disabled persons
to mark their ballots without assistance. In Hindel v. Husted, 875 F.3d 344, (6th Cir.) 2017, the
United States Court of Appeals for the Sixth Circuit reversed the district court’s holding that a
similar absentee balloting design did not violate the ADA. That case was remanded to the district
court and continues.
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Another byproduct of the passage of HAVA was the establishment of the United States Election
Assistance Commission (EAC). The EAC is an independent, bipartisan commission tasked with
developing guidance to meet HAVA requirements and adopting voluntary voting system
guidelines. The EAC also serves as a national clearinghouse of information on election
administration. The EAC also accredits testing laboratories and certifies voting systems, as well
as audits the use of HAVA funds.
HAVA also established the Technical Guidelines Development Committee to assist EAC in the
development of voluntary voting system guidelines (VVSG). VVSG are a set of specifications and
requirements that voting systems may be tested against to determine if they meet standards for
accessibility, security capabilities, and basic functionality. These guidelines are voluntary, but they
have been adopted in some form by 47 states by rule or law. The EAC and the National Institute
of Standards (NIST) currently have a working group that is developing VVSG 2.0, which is
currently in its draft phase. Currently, no election vendors offer a voting system that is VVSG 2.0
compliant. It is not currently clear when or if the EAC will review and adopt the new VVSG 2.0
standards; subsequently, the SAFE Commission recommends that any new system must be
certified by VVSG 1.0. Whether there will need to be upgrades or patches that would bring the
new voting system into compliance with the VVSG 2.0 standard is an open question until VVSG
2.0 is actually adopted. The SAFE Commission recommends that Georgia’s next voting system
have a mechanism to allow for upgrades and patches to ensure continued reliability and ability to
comply with future standards.
5. Georgia’s new voting system should include new vote casting devices, new scanners, and
new pollbooks. There should be paper backups for each of these systems to the extent
possible, including paper registered voter lists and ballots. For each new type of hardware,
steps should be taken to ensure both security and functionality. Any new hardware or
software needs to be compatible with Georgia’s existing voter registration system.
While much of the attention regarding voting systems revolves around the vote casting devices,
there is a host of other equipment that is vital to administering secure, accessible, and fair elections.
This equipment includes pollbooks, scanners, an election management system, and other
components. Georgia should update each of these components, but should ensure that any new
hardware and software is compatible with the state’s existing voter registration system.
As with any piece of hardware or software, security must be a top priority. As SAFE Commission
member Dr. Wenke Lee has pointed out, “even when a system is not directly connected to the
Internet it can still be attacked by those who have direct access or via data that can be traced back
to an Internet facing system.”35 In order to ensure a high level of security of voting system
35

“Addendum to Basic Security Requirements for Voting Systems.” Dr. Wenke Lee. January 3, 2019.
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components, Georgia should adopt security rules based on the following guidelines. Georgia
should also ensure that any technology that touches any aspect of a voting system is secure. These
recommendations are more appropriate for promulgation by the State Election Board as
administrative rules rather than being adopted in statute. These steps include but are not limited
to:
 Restricting device functionality to only what is required (e.g. disabling Wi-Fi, Bluetooth,
or internet connectivity when not needed for updates or specific functionality).
 Physically disable or otherwise seal exposed ports.
 Encrypt any data transmissions.
 Conduct regular penetration testing.
 Treat all removable media as potential delivery mechanism for malware and put in place
appropriate policies for the use of removable media (e.g. thumb drives, etc.).
 Ensure that there is a consistent process to securely patch and update software on devices.
 For any vendor that provides hardware or software—require vendor security measures in
accordance with industry best practices, such as those established by the National Institute
of Standards and Technology (NIST). Such security requirements for any potential vendor
should be included in the RFP process and in any contract so that vendors hold
responsibility for cybersecurity failures and are incentivized to properly maintain
equipment under contract.
 Have an ability to “hash-test” software to ensure that the code on the hardware matches the
certified source code.
6. Given Georgia’s history as a state that uses DRE’s and the familiarity of voters and
election officials with that method of vote casting, Georgia should move to a primarily ballotmarking device with verifiable paper ballots solution for a new voting system.
While all other recommendations of the SAFE Commission represent the unanimous view of the
Commission, the Commission was not able to come to a unanimous view on how Georgia voters
should mark their ballots on Georgia’s next voting system. A majority of the Commission believes
that Georgia should utilize ballot-marking devices with verifiable paper ballots as the in-person
method of voting for Georgia’s next voting system. Ballot-marking devices with verifiable paper
ballots ensure that a voter’s selection in each contest is captured in a manner that will be
automatically counted by the tabulating mechanism. Georgia’s residual vote rate is very low, and
the next system should aim to keep that rate low. Any ballot-marking device utilized in Georgia,
in addition to utilizing verifiable paper ballots where voters can easily read their selections prior
to casting a ballot, should include features that prevent overvotes, warn about undervotes,
incorporate a review screen that lets the voter confirm their selection prior to printing their ballot,
and include measures to increase election security such as counting the numbers of voters who
utilize the device. Every printed ballot marked on a ballot-marking device must include a way for
the voter to read their selections on the printed ballot prior to entering it into the scanner, and the
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law should allow for a voter to spoil that ballot and mark a new ballot if he or she sees something
on the ballot that needs to be corrected. Any new system should also include a solution that allows
voters to cast provisional ballots in a manner that does not require duplication of that ballot by
election officials in order for the ballot to count.
The Commission unanimously agrees that federal law requires the availability of ballot-marking
devices for disabled voters. Ballot-marking devices with verifiable paper ballots can allow for the
efficient use of audio ballots (listening to the ballot being read aloud through headphones) for
visually challenged voters and low literacy voters if they choose. 36 Ballot-marking devices with
verifiable paper ballots can also be an efficient way to provide ballots in alternative languages. 37
Currently, one jurisdiction in Georgia, Gwinnett County, is required by federal law to provide
ballots and other election materials in Spanish in addition to English, and other jurisdictions may
meet that threshold after the 2020 Census.38 Utilizing a ballot-marking device with a verifiable
paper ballot also allows a voter to adjust the text size on the screen if they need to. 39 While the
Commission’s discussions addressed physical disabilities, the Commission is also cognizant that
the state must remain cognizant of voters with developmental disabilities. Any new system should
also accommodate voters with developmental disabilities and the output of any ballot marking
device should be easily readable and verifiable. It is the view of the Commission that Georgia
should utilize a voting system that allows both disabled and non-disabled voters to mark their
ballots in the most similar way possible that maximizes both independence and privacy. This is
especially the case because Georgia’s existing system allows both disabled and non-disabled
voters to vote in very similar fashions. Moving from a system where a disabled voter’s voting
experience closely aligns with a non-disabled voter’s experience to a system where the experiences
are very different would likely invite legal challenges that may well be successful. 40
The fact that Georgia’s current voting system utilizes touchscreen voting through DREs is another
reason that the Commission recommends moving to a ballot-marking device with verifiable paper
ballots solution. Georgia voters have cast more than 40 million votes on a touchscreen since
2002,41 and touchscreen technology has become even more widely adopted across all facets of life
since that time. The Commission believes that moving from one form of touchscreen voting to
another will be an easier transition for Georgia voters than it would be to move to hand-marked
paper ballots. Exit polling conducted in a pilot project in Rockdale County using ballot-marking
devices with a verifiable paper ballot showed strong support by Georgia voters.42 On a scale of 1-
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Center for Civic Design, https://civicdesign.org/why-not-just-use-pens-to-mark-a-ballot/.
Id.
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See Voting Rights Act, Section 203. 52 U.S.C. § 10503.
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Center for Civic Design, https://civicdesign.org/why-not-just-use-pens-to-mark-a-ballot/.
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Muller, Derek T., “The Democracy Ratchet” (June 22, 2018). Indiana Law Journal, Vol. 94, 2019. Available at
SSRN: https://ssrn.com/abstract=3201247
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10 with 10 being the most satisfied in the equipment, the mean response of the 686 respondents
was 9.21.43 On a scale of 1 to 10 with 10 being very confident that their vote was counted
accurately, the mean response was 9.28.44
The Commission also believes that moving from one form of touchscreen voting to another will
be an easier transition for Georgia’s election officials. Cynthia Willingham, Elections Director in
Rockdale County, utilized ballot-marking devices with verifiable paper ballots in a pilot project
during a municipal election and testified that it was an easy transition for her and her poll workers.
She found that utilizing a ballot-marking device with a verifiable paper ballot system saved time
during opening and closing procedures in precincts, allowed faster reporting of results, and
maintained existing functionalities like being quickly able to provide all ballot styles needed during
advance voting.45 The Commission heard testimony from numerous county election officials who
voiced concerns about the cost of a hand-marked paper ballot system. These officials pointed out
that in a hand-marked paper ballot system, more costs are pushed to the counties. County election
officials also testified moving to a hand-marked paper ballot system would require major changes
for poll workers and would lead to increased risk of voters not getting the correct ballot. In some
precincts in Georgia, poll workers have as many as a dozen ballots styles to choose from depending
on where exactly a voter resides. While a statewide transition will undoubtedly be more complex
than a pilot project, easing the transition as much as possible is the best way to have a successful
implementation.
SAFE Commission member Dr. Wenke Lee, Professor of Computer Science in the College of
Computing at the Georgia Institution for Technology, who also holds the John P. Imlay Chair in
Software at Georgia Tech, strongly feels that hand-marked paper ballots are more secure than
ballots marked using ballot-marking devices. This view is also held and was expressed to the
commission by Verified Voting and numerous professors in computer science and cybersecurity.46
Dr. Lee’s views are well-stated in two white papers that he submitted to the Commission and that
are attached hereto. 47 Dr. Lee also made a presentation to the Commission on cybersecurity that
is attached to this report. Dr. Lee’s view is that “a voting system must provide either a human
readable, post-vote paper receipt from a ballot-marking device or an actual paper ballot as the
durable, independent evidence that can be used as the authoritative source document in an audit or
recount.”48 Dr. Lee’s concern with ballot-marking devices with verifiable paper ballots is that there
is not a systemic study that shows that voters actually do verify their ballot selection even when
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January 7, 2018 Letter from Richard DeMillo, Charlotte B. and Roger C. Warren Professor of Computing, Georgia
Institute of Technology.
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“Basic Security Requirements for Voting Systems” and “Addendum to Basic Security Requirements for Voting
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they have the opportunity. He is also concerned that even voters who attempt to verify their
selections may not actually remember them. Dr. Lee articulated in his white-papers and at SAFE
Commission meetings that a ballot marked by hand is more secure than one marked by a ballotmarking device and that any convenience offered by ballot-marking devices should not outweigh
the cybersecurity concerns. Dr. Lee understands that at least one ballot-marking device with a
verifiable paper ballot per precinct would be required for use by disabled voters, but argues that
non-disabled voters should mark their ballots by hand. He strongly recommends that if the state
does utilize ballot-marking devices with verifiable paper ballots, that it consider how it will keep
those machines up to date. Dr. Lee suggests leasing, rather than buying, those machines to allow
for more frequent replacement, vendor incentive to regularly improve their equipment, and
reduced cost to the taxpayer.
The Commission agrees with Dr. Lee that the state must ensure a mechanism to keep all hardware
and software used in its voting system, including ballot-marking devices with verifiable paper
ballots, up-to-date and secure. The state should consider leasing or otherwise ensure via contractual
terms that all components of the voting system can be replaced and updated to ensure that after
implementing a new system, Georgia remains on the forefront of voting technology and security.
The Commission understands that state law and budgetary rules may make leasing technology
equipment difficult, but the Commission encourages the General Assembly to review these laws
in order to ensure that technology utilized by Georgia remains up-to-date.
The voting systems demonstrated to the Commission use either bar codes, QR codes, or optical
character recognition (OCR) in order to tabulate marked ballots. The Commission reiterates its
recommendation that the paper ballot that is generated in Georgia’s next voting system must allow
the voter to verify his or her selections and cure any errors prior to scanning the ballot.
Additionally, Georgia law should be updated to clarify that the human readable component of the
ballot is the official vote record. Given the Commission’s next recommendation that Georgia
require post-election, pre-certification audits, we do not believe it is prudent for Georgia to not
consider a vendor based on their method of tabulation, whether it be bar code, QR code, or OCR.
7. Georgia should require post-election, pre-certification audits. These audits will certainly
be time consuming and add work to county election officials, but they are necessary to show
transparency and maintain trust in the elections process.
The SAFE Commission unanimously recommends that Georgia require post-election, precertification audits of its election results. The Commission recognizes that this requirement adds
another post-Election Day activity to county election officials, and recommends that the General
Assembly consider amended post-election deadlines for certification to ensure that an audit can be
conducted without lengthening the overall certification process. The Commission recommends
that the General Assembly put in place an audit requirement for all elections from the November
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2020 election going forward, but recommends that the General Assembly not require a certain type
of audit, instead leaving the specifics to the State Election Board to enact via administrative rule
so that Georgia can be more responsive to updates in election auditing.
A properly designed post-election audit can find errors, correct them, deter fraud, provide data for
continuous improvement in election administration, and promote public confidence in elections.
Election audits should rely on a paper vote record that is easily readable without a technical device,
should be conducted on different machinery than Election Day tabulation, and should be conducted
publicly. The Commission reiterates its previous recommendation that robust chain of custody
requirements for paper ballots must be adhered to in order to conduct meaningful, precinct-level
audits.
8. In order to successfully implement this new system, other areas of Georgia election law
should be updated to ensure compatibility with the new system and improve election
administration. Some of these updates may require updates to Georgia statutes, while some
may be better suited to regulations promulgated by the State Election Board.
In order to ensure successful implementation of these recommendations, the Commission
recommends that the General Assembly also review the below aspects of Georgia election law in
order to allow for a smooth transition to a new system and to improve election administration in
Georgia.


Definitions. Include a definition of verifiable paper vote record. Include a definition of
ballot-marking devices and allow for their use. Also clarify the definition of ballot to make
clear that the official ballot is the human readable component of the verifiable paper vote
record. Include a provision similar to the last voting system update where the State is to
provide new equipment to each county and each county is required to use it beginning in
the November 2020 election cycle.



Certification Deadline. In order to implement the post-election, pre-certification audit
requirement, the General Assembly should change the county certification deadline to
allow for sufficient time for county election officials to conduct required post-election
activities. The Commission believes that changing the county certification deadline to the
second Friday following the election (10 days following the election) would allow for
sufficient time to complete required post-election activities including an audit. It will also
be necessary to update the state certification deadline, although the Commission notes that
the State should not need a lot of time following the county deadline in order to certify.



Recounts. With the implementation of a new voting system, the General Assembly should
also update Georgia law regarding recounts. Moving to a paper-based system will require
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more time and effort for county election officials to conduct recounts than the current
system. The Commission recommends updating the threshold for a losing candidate to
request an automatic recount to 0.5% to be more in line with other states, and allowing for
a hand recount in the discretion of the Secretary of State (for state contests) or the county
elections supervisor (for county contests) in certain instances where an audit or recount
shows unexplained anomalies


Runoffs. With the requirement of post-election audits and the corresponding recommended
changes to the certification deadlines, the State should consider how these changes will
affect preparation for runoff elections, especially a state runoff that is held 28 days after a
general election. While the Commission recognizes the benefit to ensuring that elected
officials win a majority of the electorate, the Commission also recognizes that runoffs make
election administration more difficult and compress timelines.



Absentee Ballots. Georgia’s absentee ballot process should be updated in order to ensure
compatibility with a new system and to codify recent court orders. The Commission
believes that absentee balloting in Georgia should remain “no-excuse,” and recommends
that the General Assembly adopt a process where absentee voters are given the opportunity
to resolve issues with their absentee ballots by completing an affidavit and submitting a
copy of ID that meets HAVA standards. The deadline to cure an absentee ballot should be
the same as the provisional ballot verification deadline, which is the Friday after the
election.
The Commission also recommends that the State update the requirements on the oath
envelope to make them easier for voters to accurately complete and to allow county election
officials to more easily verify a voter’s identity using the information on the envelope. The
Commission recommends that Georgia law make clear that slight variations in any
information on the envelope not be a reason to reject an absentee ballot unless the variation
does not allow the election official to identify the voter and confirm that the voter cast the
ballot.
Georgia should also amend its law authorizing electronic ballot delivery for UOCAVA
voters to clarify that electronic ballot delivery is permitted in federal and state elections
and runoffs. Georgia should also authorize a pilot project for electronic ballot delivery,
marking, and/or return for disabled voters.



Voter Assistance. Update state law to be consistent with federal law such that the federal
voter assistance standard applies for all elections in Georgia.



HAVA Verification. Georgia law should be updated to expressly state that county election
officials are required to check that they accurately typed information into the voter
registration system from the registration form and to verify whether the applicant provided
documentation with the application.
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The Commission also recommends that the State Election Board consider updating its rules
for third-party registration groups to require those groups to inform voters that both state
and federal law require a voter to put their driver’s license number on their voter
registration application if they have one.


Advance In-Person Voting. Advance in-person voting in Georgia is popular and should be
maintained. The Commission finds that the current advance voting period is appropriate in
federal and state elections. The Commission also recommends that the General Assembly
clarify that for statewide runoff elections, advance in-person voting should begin on the
same day in each county.
Given the popularity of advance voting, the Commission recommends keeping the
functionality that allows a voter to vote in any advance voting location in their county. The
next voting system should be able to accommodate that functionality. The Commission
further recommends that, instead of treating advance in-person voting as another form of
absentee voting as the law currently does, that the law be updated to draw distinction
between absentee by mail and advance in-person voting. Particularly, advance in-person
voters should not have to fill out an absentee ballot application in order to early vote. The
paperwork should be more similar to Election Day voting.
The Commission also recommends that the General Assembly expand allowable advance
voting locations to permit advance voting to occur in non-governmental buildings.



Leasing. The General Assembly should review the laws of Georgia governing and
regulating the procurement of large technology purchases including voting systems. Given
the speed at which technology adapts, it may be prudent for Georgia to have additional
flexibility to lease new technology when doing so is cost effective and in the best interest
of Georgia.
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AN ORDINANCE BY COUNCILMEMBERS ANDRE DICKENS, JOYCE M. SHEPERD, MARCI
COLLIER OVERSTREET, DUSTIN HILLIS, MICHAEL JULIAN BOND, AMIR R. FAROHKI, IVORY
LEE YOUNG, JR., CLETA WINSLOW, ANDREA L. BOONE, MATT WESTMORELAND, J.P.
MATZIGKEIT, JENNIFER N. IDE, HOWARD SHOOK, CARLA SMITH AND
NATALYN
ARCHIBONG AS SUBSTITUTED BY THE FINANCE AND EXECUTIVE COMMITTEE TO AMEND
THE ATLANTA CITY CODE OF ORDINANCES, PART II (ORDINANCES) TO CREATE A NEW
CHAPTER 3 – TRANSPARENCY; AND FOR OTHER PURPOSES.

AN ORDINANCE BY
COUNCILMEMBERS ANDRE DICKENS, JOYCE M. SHEPERD, MARCI COLLIER
OVERSTREET, DUSTIN HILLIS, MICHAEL JULIAN BOND, AMIR R. FAROHKI, IVORY LEE
YOUNG, JR., CLETA WINSLOW, ANDREA L. BOONE, MATT WESTMORELAND, J.P.
MATZIGKEIT, JENNIFER N. IDE, HOWARD SHOOK, CARLA SMITH AND NATALYN
ARCHIBONG
AS SUBSTITUTED BY THE FINANCE AND EXECUTIVE COMMITTEE
AN ORDINANCE TO AMEND THE ATLANTA CITY CODE OF ORDINANCES, PART II
(ORDINANCES) TO CREATE A NEW CHAPTER 3 - TRANSPARENCY; AND FOR OTHER
PURPOSES.
WHEREAS, the City of Atlanta (the "City"), a municipal corporation within the State of Georgia, is
subject to the requirements of the Georgia Open Records Act (O.C.G.A. §50-18-70, et seq.) (the
"Georgia Open Records Act"); and
WHEREAS, the City's full compliance with the requirements of the Georgia Open Records Act is a vital
and essential component of creating and maintaining public trust and enhancing the City's effectiveness;
and
WHEREAS, the City intends to implement a comprehensive plan for best in class policies, procedures,
and protocols for transparency and compliance with the Georgia Open Records Act; and
WHEREAS, the Georgia Ethics in Government Act (O.C.G.A. § 21-5-1 et seq.) regulates the activities
of persons engaged in lobbying before certain public officials, including every elected City official; and
WHEREAS, the City desires to ensure that every elected City official and certain other City officers and
employees receive annual training regarding lobbying and the Georgia Ethics in Government Act.
NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF ATLANTA, as
follows:
SECTION 1: That the Atlanta City Code of Ordinances, shall be amended to create a new Chapter 3
which shall read:
Chapter 3 - TRANSPARENCY
Article I. - IN GENERAL
Sec. 3-1. - Purpose of chapter.
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This chapter is enacted to ensure compliance with the requirements of the Georgia Open Records
Act and also compliance with the spirit and intent of that Act to provide access to public records to
“foster confidence in government and so that the public can evaluate the expenditure of public funds and
the efficient and proper functioning of its institutions” as described in O.C.G.A. §50-18-70(a).
Sec. 3-2. - Compliance with chapter required.
All employees shall be subject to disciplinary action, up to and including dismissal, or termination of
a contract, in conformance with the provisions of the Code of Ordinances of the City of Atlanta, Georgia
for failure to comply with the requirements of this chapter. In addition, if applicable, violations of the
requirements of this chapter by employees, vendors, or contractors may be referred to the appropriate
authorities for criminal prosecution or civil enforcement. Any employee or official who properly reports
that she or he has been directed to disregard the requirements of this chapter in violation of the Georgia
Open Records Act shall be protected by the Georgia Whistleblower Act (O.C.G.A. §45-1-4).
Sec. 3-3. - Designation of official records custodians; open records coordinators.
(a) Pursuant to the authority provided by O.C.G.A. §50-18-71(b)(1)(B)(2), the head of each city
department, office, bureau or similar entity is hereby designated as the official custodian of that entity’s
records for the purposes of compliance with the requirements of the Georgia Open Records Act.
(b) Each official records custodian shall have the authority to designate a person or persons within their
respective department, office, bureau or similar area of purview, as an open records coordinator whose
responsibility it shall be to receive and respond to requests for public records with the assistance and
oversight of the transparency officer.
(c) The Mayor shall have the authority to designate a person or persons as an open records coordinator
whose responsibility it shall be to receive and respond to requests for public records within the custody
of the Office of the Mayor with the assistance and oversight of the transparency officer.
(d) The City Council shall have the authority to designate a person or persons as an open records
coordinator whose responsibility it shall be to receive and respond to requests for public records within
the custody of the Atlanta City Council with the assistance and oversight of the transparency officer.
Sec. 3-4 - Receipt of record requests by the city.
(a) Electronic requests for records should be submitted through the portal on the city open records website
or via email to the appropriate city open records coordinator.
(b) Written requests for records should be sent or delivered to the appropriate city open records coordinator.
(c) It is strongly encouraged that verbal requests for records be made to the appropriate city open records
coordinator.
Secs. 3-5 -- 3-15. - Reserved.
Article II. - TRANSPARENCY OFFICER
Sec. 3-16. - Authority of the transparency officer.
There shall be created a transparency officer who shall have the authority to:
(a) Oversee and assist in enforcement of citywide compliance with the requirements of the Georgia Open
Records Act.
(b) Hire assistant transparency officers as needed to fulfill the duties and responsibilities authorized in this
Chapter.
(c) Promulgate policies and procedures for compliance with the Georgia Open Records Act.
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(1) Such policies and procedures shall be reviewed and updated as needed to ensure compliance with state
law, or at minimum on an annual basis.
(2) All updates or modifications to the policies and procedures shall be communicated to the Mayor and the
Atlanta City Council within 30 days after implementation.
(d) Promulgate policies and procedures regarding the use of private email accounts, private cellular devices,
and private messaging applications by city employees and officials to conduct official business,
including policies and procedures governing the retrieval and retention of such public records.
(e) Investigate allegations of non-compliance with the Georgia Open Records Act in consultation with the
city attorney when necessary in accordance with Section 2-398 of the Atlanta Code of Ordinances.
(f) Alert the appropriate appointing authority, department head, or other similar individual to any potential
failure to comply with the policies and procedures established pursuant to this chapter or any violation
of the Georgia Open Records Act, including any interference with the response to any records request.
(g) Evaluate the city’s compliance with the Georgia Open Records Act and report the results of such
evaluation to the mayor and council on a quarterly basis.
(h) Establish and implement a mandatory training program regarding Georgia Open Records Act
compliance for all employees, elected officials, and council staff.
(1) Mandatory training for current employees, elected officials, and council staff shall occur annually.
(2) Mandatory training for new employees and council staff shall occur within the first 30 days of
employment.
(3) A record shall be kept of the name of each individual attending training and the date on which the
training occurred.
(i) Establish and implement a mandatory training program regarding the Georgia Ethics in Government Act
for all elected City officials and employees currently required to file disclosures of income and financial
interests in accordance with Section 2-814 of the Atlanta City Code of Ordinances.
Sec. 3-17. - Transparency officer’s power of appointment and removal of personnel; accountability;
term; removal.
(a) The transparency officer shall have the power of appointing and removing all or any of the assistant
transparency officers.
(b) The transparency officer shall be appointed by the mayor and confirmed by council. It is the expectation
that the transparency officer shall serve for period of at least three (3) years.
(c) Removal of the transparency officer shall only be for cause by either (i) written recommendation of the
Mayor and a majority vote of the members of the city council or (ii) a vote of two-thirds (2/3) of the
members of city council. The reasons for a “for cause” removal shall be provided in writing to the
transparency officer upon termination.
Sec. 3-18 - Qualifications.
An individual under consideration for the position of transparency officer must meet at least one of
the following criteria:
(a) A Juris Doctor degree, at least three (3) years of legal experience, and demonstrated knowledge of the
Georgia Open Records Act; or
(b) At least five (5) years of experience managing public records law compliance for a government agency.
Secs. 3-19 - 3-30. - Reserved
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Article III. - TRANSPARENCY WEBSITE
Sec. 3-31. - City of Atlanta open records website
The city shall create and maintain a website dedicated to open records compliance, which shall
include, but not be limited to:
(a) The name and contact information for the transparency officer and any assistant transparency officers;
(b) A list of all designated city records custodians and city records coordinators;
(c) Contact information, both telephone number and email, for all designated city records custodians and
city records coordinators;
(d) An online form or portal for submitting a request for open records;
(e) A link to the most current open records policies and procedures as promulgated by the transparency
officer;
(f) A copy of the city’s internal Georgia Open Records Act compliance training materials;
(g) A link to the city hotline email and telephone number for reporting alleged violations of the Georgia
Open Records Act;
(h) A link to the city’s records retention schedule;
(i) A link to the website of the Georgia Attorney General’s Office.
(j) Frequently asked questions related to requesting and receiving open records; and
(k) Copies of any reports, assessments, or evaluations generated by the transparency officer.
Sec. 3-32. - Posting of responsive records on the City of Atlanta open records website.
(a) A description of all requests for records received by the City of Atlanta, the date that each request was
received, a link to the city’s response to each requester, a description of any charges assessed for the
fulfillment of each request, and all responsive records provided in response to each request shall be
available on the City of Atlanta open records website.
(b) The items described in paragraph (a) above shall be available on the City of Atlanta open records
website within thirty (30) days of the fulfillment of each request. The uploading of information to the
City of Atlanta open records website shall not interfere with the timely fulfillment of a Georgia Open
Records Act request.
(c) The information described in paragraph (a) above related to all requests received in any manner other
that electronically, included but not limited to, verbally, via hand delivery, via facsimile, or via US Mail,
shall be added to the City of Atlanta open records website by the city open records coordinator who
received the request.
Secs. 3-33 - 3-50. - Reserved.
SECTION 2: That the Atlanta Code of Ordinances, Chapter 114 (Personnel), Article VI (Labor),
Division 3 (Discipline), Sec. 114-528 (Cause for Action) be amended to include a new subparagraph
(b)(22) which shall read as follows:
(b)(22) Failure to comply with the requirements of chapter 3 (transparency) in this Code.
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SECTION 3: That the Atlanta Code of Ordinances, Chapter 2 (Administration), Article III (Mayor),
Division 1 (Generally), Sec. 2-183 which currently reads as follows:
Sec. 2-183. - Department heads under supervision and direction of mayor; exception; responsibilities.
(a) The department heads of each of the departments, with the exception of the heads of the departments of
finance and law, shall be under the direction and supervision of the mayor. The departments of finance
and law shall be responsible jointly to the mayor and council. Each department head shall be responsible
for the detailed administration and direction of the affairs and operation of the department and the
bureaus and offices under his or her supervision, shall exercise both detailed and general management
and control thereof, and shall direct and supervise the detailed operations of the respective bureau and
office directors under their jurisdiction.
(b) (1) Notwithstanding the provisions contained in subsection (a) above, any department, bureau, division,
office, individual or other unit of city government shall, within two business days of the receipt of any
request made pursuant to the Georgia Open Records Act, forward such request to the municipal clerk by
hand-delivery to the office of the municipal clerk or via e-mail to municipalclerk@atlantaga.gov. The
municipal clerk, upon receipt of any such open records request, shall so notify the president and
members of council.
(2) Each department, bureau, division, office, individual or other unit of city government, in receipt of
any such open records request, shall forward a copy of the open records response cover letter and a
detailed list of the documents made available to the requestor, to the municipal clerk by hand-delivery to
the office of the municipal clerk or via e-mail to municipalclerk@atlantaga.gov within two business
days of response to such request. The municipal clerk, upon receipt of any such open records request
response, shall so notify the president and members of council.
(3) The municipal clerk shall provide a copy of any open records request and response thereto, upon the
request of the president or any councilmember.
(c) Notwithstanding the requirements of this section, within two (2) business days of receipt by the city of a
report or correspondence from a regulatory agency relating to audit, performance or investigation, the
mayor, department heads and agency heads shall immediately send an electronic or written notice to the
President and all members of Council indicating that such report or correspondence has been received
by the city.
As used in this section, the term "city" shall include the mayor and members of the mayor's staff or any
department, bureau, office, individual or other unit of city government.
Shall be amended to remove subparagraphs (b) and (c) in their entirety such that the new Atlanta Code
of Ordinances, Chapter 2 (Administration), Article III (Mayor), Division 1 (Generally), Sec. 2-183 shall
read as follows:
Sec. 2-183. - Department heads under supervision and direction of mayor; exception; responsibilities.
(a) The department heads of each of the departments, with the exception of the heads of the departments of
finance and law, shall be under the direction and supervision of the mayor. The departments of finance
and law shall be responsible jointly to the mayor and council. Each department head shall be responsible
for the detailed administration and direction of the affairs and operation of the department and the
bureaus and offices under his or her supervision, shall exercise both detailed and general management
and control thereof, and shall direct and supervise the detailed operations of the respective bureau and
office directors under their jurisdiction.
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SECTION 4: That a telephone number and email address dedicated to receiving requests for records
shall be created for each official records custodian.
SECTION 5: That a hotline telephone number and email address shall be created for employees and
citizens to report alleged non-compliance with the Georgia Open Records Act.
SECTION 6: That all ordinances or Code sections, or parts thereof, in conflict with the provisions of this
ordinance are hereby waived only to the extent of the conflict.
SECTION 7: This ordinance shall become effective immediately upon its adoption by the Atlanta City
Council and its approval by the Mayor.
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CITY COUNCIL
ATLANTA, GEORGIA
18-O-1266
AN ORDINANCE BY COUNCILMEMBERS ANDRE DICKENS, JOYCE M. SHEPERD, MARCI
COLLIER OVERSTREET, DUSTIN HILLIS, MICHAEL JULIAN BOND, AMIR R. FAROHKI, IVORY
LEE YOUNG, JR., CLETA WINSLOW, ANDREA L. BOONE, MATT WESTMORELAND, J.P.
MATZIGKEIT, JENNIFER N. IDE, HOWARD SHOOK, CARLA SMITH AND
NATALYN
ARCHIBONG AS SUBSTITUTED BY THE FINANCE AND EXECUTIVE COMMITTEE TO AMEND
THE ATLANTA CITY CODE OF ORDINANCES, PART II (ORDINANCES) TO CREATE A NEW
CHAPTER 3 – TRANSPARENCY; AND FOR OTHER PURPOSES.

LEGISLATION HISTORY – BLUE BACK

Workflow List:
Clerk of Council
Jeffrey Norman
Atlanta City Council
Finance/Executive Committee
Atlanta City Council
Finance/Executive Committee
Atlanta City Council
Finance/Executive Committee
Atlanta City Council
Finance/Executive Committee
Atlanta City Council
Finance/Executive Committee
Atlanta City Council
Finance/Executive Committee
Atlanta City Council
Finance/Executive Committee
Atlanta City Council
Finance/Executive Committee
Atlanta City Council
Mayor's Office

Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Completed
Pending

05/08/2018 10:57 AM
05/07/2018 3:15 PM
05/07/2018 1:00 PM
05/16/2018 1:00 PM
05/21/2018 1:00 PM
05/30/2018 1:00 PM
06/04/2018 1:00 PM
06/13/2018 1:00 PM
06/18/2018 1:00 PM
06/27/2018 1:00 PM
07/02/2018 1:00 PM
07/11/2018 1:00 PM
08/06/2018 1:00 PM
08/15/2018 1:00 PM
08/20/2018 1:00 PM
08/29/2018 1:00 PM
09/04/2018 1:00 PM
09/12/2018 1:00 PM
09/17/2018 1:00 PM

HISTORY:
05/07/18

RESULT:

Atlanta City Council

REFERRED WITHOUT OBJECTION

05/16/18
RESULT:
MOVER:
SECONDER:
AYES:
ABSENT:

Finance/Executive Committee

REFERRED WITHOUT OBJECTION

Next: 5/16/2018 1:00 PM
HELD IN COMMITTEE

HELD IN COMMITTEE [UNANIMOUS]
Next: 5/21/2018 1:00 PM
Howard Shook, Chair
Matt Westmoreland, Post 2 At Large
Shook, Archibong, Boone, Dickens, Matzigkeit, Westmoreland
Jennifer N Ide

05/21/18
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RESULT:

RETURNED AS HELD

05/30/18
RESULT:

Finance/Executive Committee
HELD IN COMMITTEE

06/04/18
RESULT:

Atlanta City Council
RETURNED AS HELD

06/13/18
RESULT:

Finance/Executive Committee
HELD IN COMMITTEE

06/18/18
RESULT:

Atlanta City Council
RETURNED AS HELD

06/27/18
RESULT:

Finance/Executive Committee
HELD IN COMMITTEE

07/02/18
RESULT:

Atlanta City Council
RETURNED AS HELD

07/11/18
RESULT:

Finance/Executive Committee
HELD IN COMMITTEE

08/06/18
RESULT:

Atlanta City Council
RETURNED AS HELD

08/15/18
RESULT:

Finance/Executive Committee
HELD IN COMMITTEE

08/20/18
RESULT:

Atlanta City Council
RETURNED AS HELD

08/29/18
RESULT:

Finance/Executive Committee
HELD IN COMMITTEE

09/04/18
RESULT:

Atlanta City Council
RETURNED AS HELD

09/12/18
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Finance/Executive Committee

Next: 5/30/2018 1:00 PM
HELD IN COMMITTEE
Next: 6/4/2018 1:00 PM
RETURNED AS HELD
Next: 6/13/2018 1:00 PM
HELD IN COMMITTEE
Next: 6/18/2018 1:00 PM
RETURNED AS HELD
Next: 6/27/2018 1:00 PM
HELD IN COMMITTEE
Next: 7/2/2018 1:00 PM
RETURNED AS HELD
Next: 7/11/2018 1:00 PM
HELD IN COMMITTEE
Next: 8/6/2018 1:00 PM
RETURNED AS HELD
Next: 8/15/2018 1:00 PM
HELD IN COMMITTEE
Next: 8/20/2018 1:00 PM
RETURNED AS HELD
Next: 8/29/2018 1:00 PM
HELD IN COMMITTEE
Next: 9/4/2018 1:00 PM
RETURNED AS HELD
Next: 9/12/2018 1:00 PM
FAVORABLE ON SUBSTITUTE
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RESULT:
MOVER:
SECONDER:
AYES:

FAVORABLE ON SUBSTITUTE [UNANIMOUS]
Andre Dickens, Post 3 At Large
Matt Westmoreland, Post 2 At Large
Shook, Archibong, Boone, Dickens, Ide, Matzigkeit, Westmoreland

RESULT:
MOVER:
SECONDER:
AYES:

ADOPTED ON SUBSTITUTE BY CONSENT VOTE [UNANIMOUS]
Matt Westmoreland, Councilmember, Post 2 At Large
Andrea L Boone, Councilmember, District 10
Bond, Westmoreland, Dickens, Smith, Farokhi, Winslow, Archibong, Ide, Shook,
Matzigkeit, Hillis, Boone, Overstreet, Sheperd
Ivory Lee Young Jr.

ABSENT:
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18-O-1266
AN ORDINANCE BY COUNCILMEMBERS ANDRE DICKENS, JOYCE M. SHEPERD, MARCI
COLLIER OVERSTREET, DUSTIN HILLIS, MICHAEL JULIAN BOND, AMIR R. FAROHKI,
IVORY LEE YOUNG, JR., CLETA WINSLOW, ANDREA L. BOONE, MATT WESTMORELAND,
J.P. MATZIGKEIT, JENNIFER N. IDE, HOWARD SHOOK, CARLA SMITH AND NATALYN
ARCHIBONG AS SUBSTITUTED BY THE FINANCE AND EXECUTIVE COMMITTEE TO
AMEND THE ATLANTA CITY CODE OF ORDINANCES, PART II (ORDINANCES) TO CREATE
A NEW CHAPTER 3 – TRANSPARENCY; AND FOR OTHER PURPOSES.
 VOTE RECORD - ORDINANCE 18-O-1266
 ADOPTED
 ADVERSED
 FAVORABLE
 ACCEPTED AND FILED
 FIRST READING
 SECOND READING
 THIRD READING
 FOURTH READING
 FIFTH READING
YES/AYE NO/NAY ABSTAIN ABSENT

 REFERRED TO COMMITTEE
 HELD IN COMMITTEE

MICHAEL JULIAN BOND

VOTER









 TABLED

MATT WESTMORELAND

MOVER









 DEFERRED

ANDRE DICKENS

VOTER









 RECONSIDERED

CARLA SMITH

VOTER









 FILED

AMIR R FAROKHI

VOTER









 ADOPTED AS AMENDED

IVORY LEE YOUNG JR.

VOTER









 AMENDED

CLETA WINSLOW

VOTER









NATALYN MOSBY ARCHIBONG

VOTER









JENNIFER N IDE

VOTER









HOWARD SHOOK

VOTER









JP MATZIGKEIT

VOTER









DUSTIN HILLIS

VOTER









ANDREA L BOONE

SECONDER









MARCI COLLIER OVERSTREET

VOTER









JOYCE M SHEPERD

VOTER









 ACCEPTED
 SUBSTITUTED
 AMENDED SUBSTITUTE
 FILED BY COMMITTEE
 REFERRED TO ZRB AND ZC
 REFERRED WITHOUT OBJECTION
 ADOPTED ON SUBSTITUTE


ADOPTED SUBSTITUTE AS
AMENDED



FORWARDED WITH NO
RECOMMENDATI

 REFERRED TO SC
 FILED WITHOUT OBJECTION
 FAILED
 FORWARDED TO FC/NQ
 FAVORABLE ON SUBSTITUTE
 FAVORABLE/SUB/AMENDED
 FAVORABLE/SUB/AMND/COND
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 FAVORABLE/AMND/COND
 FAVORABLE AS AMENDED
 RETURNED AS HELD
 FAVORABLE ON CONDITION
 FAVORABLE/SUB/CONDITION
 QUADRENNIALY TERMINATED
 QUESTION CALLED
 ROUTED TO COW
 SUSTAINED
 OVERRIDEN
 NOT ACCEPTED BY COMMITTEE
 SUSTAINED W/O OBJECTION
 TABLED W/O OBJECTION
 HELD IN COW

[Unanimous]
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Certified by Presiding Officer

Certified by Clerk

Mayor’s Action
See Authentication Page Attachment
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AND THEN THE Y
C A M E FO R M E

A LAWYER'S CREED

To my clients, I offer faithfulness, competence,
diligence, and good judgment. I will strive to represent you
as I would want to be represented and to be worthy of your
trust.
To the opposing parties and their counsel, I offer
fairness, integrity, and civility. I will seek reconciliation
and, if we fail, I will strive to make our dispute a dignified
one.
To the courts, and other tribunals, and to those who
assist them, I offer respect, candor, and courtesy. I will
strive to do honor to the search for justice.
To my colleagues in the practice of law, I offer
concern for your welfare. I will strive to make our
association a professional friendship.
To the profession, I offer assistance. I will strive to
keep our business a profession and our profession a calling
in the spirit of public service.
To the public and our systems of justice, I offer
service. I will strive to improve the law and our legal
system, to make the law and our legal system available to
all, and to seek the common good through the
representation of my clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013

ASPIRATIONAL STATEMENT ON PROFESSIONALISM

The Court believes there are unfortunate trends of commercialization and loss of professional
community in the current practice of law. These trends are manifested in an undue emphasis on the
financial rewards of practice, a lack of courtesy and civility among members of our profession, a lack
of respect for the judiciary and for our systems of justice, and a lack of regard for others and for the
common good. As a community of professionals, we should strive to make the internal rewards of
service, craft, and character, and not the external reward of financial gain, the primary rewards of the
practice of law. In our practices we should remember that the primary justification for who we are
and what we do is the common good we can achieve through the faithful representation of people
who desire to resolve their disputes in a peaceful manner and to prevent future disputes. We should
remember, and we should help our clients remember, that the way in which our clients resolve their
disputes defines part of the character of our society and we should act accordingly.

As professionals, we need aspirational ideals to help bind us together in a professional
community. Accordingly, the Court issues the following Aspirational Statement setting forth general
and specific aspirational ideals of our profession. This statement is a beginning list of the ideals of
our profession. It is primarily illustrative. Our purpose is not to regulate, and certainly not to
provide a basis for discipline, but rather to assist the Bar's efforts to maintain a professionalism that
can stand against the negative trends of commercialization and loss of community. It is the Court's
hope that Georgia's lawyers, judges, and legal educators will use the following aspirational ideals
to reexamine the justifications of the practice of law in our society and to consider the implications
of those justifications for their conduct. The Court feels that enhancement of professionalism can
be best brought about by the cooperative efforts of the organized bar, the courts, and the law schools
with each group working independently, but also jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013

GENERAL ASPIRATIONAL IDEALS
As a lawyer, I will aspire:

(a)

To put fidelity to clients and, through clients, to the common good, before selfish
interests.

(b)

To model for others, and particularly for my clients, the respect due to those we call
upon to resolve our disputes and the regard due to all participants in our dispute
resolution processes.

(c)

To avoid all forms of wrongful discrimination in all of my activities including
discrimination on the basis of race, religion, sex, age, handicap, veteran status, or
national origin. The social goals of equality and fairness will be personal goals for
me.

(d)

To preserve and improve the law, the legal system, and other dispute resolution
processes as instruments for the common good.

(e)

To make the law, the legal system, and other dispute resolution processes available
to all.

(f)

To practice with a personal commitment to the rules governing our profession and
to encourage others to do the same.

(g)

To preserve the dignity and the integrity of our profession by my conduct. The
dignity and the integrity of our profession is an inheritance that must be maintained
by each successive generation of lawyers.

(h)

To achieve the excellence of our craft, especially those that permit me to be the moral
voice of clients to the public in advocacy while being the moral voice of the public
to clients in counseling. Good lawyering should be a moral achievement for both the
lawyer and the client.

(i)

To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013

SPECIFIC ASPIRATIONAL IDEALS
As to clients, I will aspire:
(a)

To expeditious and economical achievement of all client objectives.

(b)

To fully informed client decision-making. As a professional, I should:
(1)
(2)
(3)
(4)
(5)

(c)

To fair and equitable fee agreements. As a professional, I should:
(1)
(2)
(3)
(4)
(5)
(6)

(d)

Counsel clients about all forms of dispute resolution;
Counsel clients about the value of cooperation as a means towards the
productive resolution of disputes;
Maintain the sympathetic detachment that permits objective and independent
advice to clients;
Communicate promptly and clearly with clients; and,
Reach clear agreements with clients concerning the nature of the
representation.

Discuss alternative methods of charging fees with all clients;
Offer fee arrangements that reflect the true value of the services rendered;
Reach agreements with clients as early in the relationship as possible;
Determine the amount of fees by consideration of many factors and not just
time spent by the attorney;
Provide written agreements as to all fee arrangements; and
Resolve all fee disputes through the arbitration methods provided by the State
Bar of Georgia.

To comply with the obligations of confidentiality and the avoidance of conflicting
loyalties in a manner designed to achieve the fidelity to clients that is the purpose of
these obligations.

As to opposing parties and their counsel, I will aspire:
(a)

To cooperate with opposing counsel in a manner consistent with the competent
representation of all parties. As a professional, I should:
(1)
(2)
(3)

(b)

Notify opposing counsel in a timely fashion of any cancelled appearance;
Grant reasonable requests for extensions or scheduling changes; and,
Consult with opposing counsel in the scheduling of appearances, meetings,
and depositions.

To treat opposing counsel in a manner consistent with his or her professional
obligations and consistent with the dignity of the search for justice. As a
professional, I should:
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(1)
(2)
(3)
(4)
(5)
(6)

Not serve motions or pleadings in such a manner or at such a time as to
preclude opportunity for a competent response;
Be courteous and civil in all communications;
Respond promptly to all requests by opposing counsel;
Avoid rudeness and other acts of disrespect in all meetings including
depositions and negotiations;
Prepare documents that accurately reflect the agreement of all parties; and
Clearly identify all changes made in documents submitted by opposing
counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:
(a)

To represent my clients in a manner consistent with the proper functioning of a fair,
efficient, and humane system of justice. As a professional, I should:
(1)
(2)
(3)
(4)
(5)
(6)

(b)

Avoid non-essential litigation and non-essential pleading in litigation;
Explore the possibilities of settlement of all litigated matters;
Seek non-coerced agreement between the parties on procedural and discovery
matters;
Avoid all delays not dictated by a competent presentation of a client's claims;
Prevent misuses of court time by verifying the availability of key participants
for scheduled appearances before the court and by being punctual; and
Advise clients about the obligations of civility, courtesy, fairness,
cooperation, and other proper behavior expected of those who use our
systems of justice.

To model for others the respect due to our courts. As a professional I should:
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)

Act with complete honesty;
Know court rules and procedures;
Give appropriate deference to court rulings;
Avoid undue familiarity with members of the judiciary;
Avoid unfounded, unsubstantiated, or unjustified public criticism of members
of the judiciary;
Show respect by attire and demeanor;
Assist the judiciary in determining the applicable law; and,
Seek to understand the judiciary's obligations of informed and impartial
decision-making.

As to my colleagues in the practice of law, I will aspire:
(a)

To recognize and to develop our interdependence;

(b)

To respect the needs of others, especially the need to develop as a whole person; and,

(c)

To assist my colleagues become better people in the practice of law and to accept
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their assistance offered to me.
As to our profession, I will aspire:
(a)

To improve the practice of law. As a professional, I should:
(1)
(2)
(3)

(b)

Assist in continuing legal education efforts;
Assist in organized bar activities; and,
Assist law schools in the education of our future lawyers.

To protect the public from incompetent or other wrongful lawyering.
professional, I should:
(1)
(2)
(3)

As a

Assist in bar admissions activities;
Report violations of ethical regulations by fellow lawyers; and,
Assist in the enforcement of the legal and ethical standards imposed upon all
lawyers.

As to the public and our systems of justice, I will aspire:
(a)

To counsel clients about the moral and social consequences of their conduct.

(b) To consider the effect of my conduct on the image of our systems of justice including the
social effect of advertising methods. As a professional, I should ensure that any
advertisement of my services:
(1) is consistent with the dignity of the justice system and a learned profession;
(2) provides a beneficial service to the public by providing accurate information
about the availability of legal services;
(3) educates the public about the law and legal system;
(4) provides completely honest and straightforward information about my
qualifications, fees, and costs; and
(5) does not imply that clients' legal needs can be met only through aggressive tactics.
(c)

To provide the pro bono representation that is necessary to make our system of
justice available to all.

(d)

To support organizations that provide pro bono representation to indigent clients.

(e)

To improve our laws and legal system by, for example:
(1)
(2)
(3)
(4)

Serving as a public official;
Assisting in the education of the public concerning our laws and legal system;
Commenting publicly upon our laws; and,
Using other appropriate methods of effecting positive change in our laws and
legal system.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

Follow ICLE
on Social Media
facebook.com/iclega
linkedin.com/company/iclega
twitter.com/iclega

gabar.org/ICLE

