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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Rebecca A. Hall 
Associate Director, ICLE





Presiding:
Kristin E. Goran, Program Chair; General Counsel, Primrose Schools, Atlanta, GA

TUESDAY, MARCH 19, 2019

 1:30  REGISTRATION
  (All attendees must check in upon arrival. A jacket or sweater is recommended.)

 2:00  WELCOME AND PROGRAM OVERVIEW
  Kristin E. Goran, Program Chair; General Counsel, Primrose Schools, Atlanta, GA

 2:10  A VIEW FROM THE BENCH: BANKRUPTCY ISSUES IN FRANCHISING
  Elizabeth C. Barger Rose, Caiola & Rose LLC, Decatur, GA
  Hon. Mary Grace Diehl, Judge (Recalled), United States Bankruptcy Court,
  Northern District of Georgia, Atlanta, GA
  Hon. Jeffery W. Cavender, Judge, United States Bankruptcy Court,
  Northern District of Georgia, Atlanta, GA

 3:10  ATTORNEY-CLIENT PRIVILEGE FOR IN-HOUSE COUNSEL
  Mark S. VanderBroek, Nelson Mullins Riley & Scarborough LLP, Atlanta, GA
  Michael E. Johnson, Rollins, Inc., Atlanta, GA

 4:10  BREAK

 4:20  NON-FRANCHISE LAWS THAT IMPACT FRANCHISORS AND FRANCHISEES
  Justin R. Barnes, Jackson Lewis PC, Atlanta, GA
  Meredith M. Barnes, Focus Brands Inc., Atlanta, GA
  Melissa Anne Conrad-Alam, Caiola & Rose LLC, Decatur, GA

 5:20  ADJOURN
  A Cocktail Reception sponsored by the Franchise and Distribution Law Section
  will take place directly following adjournment.
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Advanced Topics in Franchising and Distribution CLE 
Panel Topic: Non-Franchise Laws that Impact Franchisors and Franchisees 

 
Presentation and Paper by:  
 
Justin Barnes (Jackson Lewis P.C.) 
Meredith Barnes (Focus Brands, Inc.) 
Melissa Conrad-Alam (Caiola & Rose, LLC) 
 

This paper accompanies a panel presentation addressing several non-franchise-specific 
laws that commonly impact franchisors and franchisees. The purpose of the paper is to provide a 
broad overview of these areas of law, with the goal of highlighting the key points of which 
franchise lawyers should be aware. The six topics that the presenters will cover include: (1) A 
labor and employment outlook for 2019; (2) Attorney General investigations and other litigation 
regarding anti-poaching provisions in franchise agreements; (3) the EU General Data Protection 
Regulation (“GDPR”), and related vendor considerations for a U.S. franchisor; (4) the Telephone 
Consumer Protection Act (“TCPA”), as it applies to loyalty and other marketing programs; (5) 
advertising laws applicable to franchising, including commercial co-venture laws and cause related 
marketing and influencer marketing and the Federal Trade Commission (“FTC”). Each topic is 
discussed in greater detail below. 

1. Labor and Employment Outlook for 2019 (Justin Barnes) 

Labor and employment law saw a flurry of activity in 2018 as the Trump Administration 
continued with its strategy of deregulation and pro-business policies.  State and local governments 
responded to that in a variety of ways by passing laws that “fill the gap” for what is not being done 
at the federal level.  And the midterm elections painted a picture of what may be in store for 
employers in 2019 and beyond in many states.  Some highlights of what may come in 2019 include: 
(1) paid sick leave laws gaining momentum at the state and local level; (2) increased immigration 
enforcement efforts by the federal government; (3) sexual harassment and gender identity laws 
being passed at the federal, state, and local levels; (4) medical and recreational marijuana bills 
continue to advance across the country in contrast to the federal policy; (5) OSHA has cracked 
down on the use of personal protective equipment in the workplace; (6) state and local 
governments are passing minimum wage and other wage and hour laws which increase protections 
well above the federal level; (7) state and local governments are implementing sexual harassment 
training requirements.   

This has resulted (and likely will continue to result) in companies which operate in multiple 
states having to deal with a patchwork of laws which can vary significantly from state to state.  For 
example, a company with employees in Georgia, Florida, and Arkansas would have employees 
subject to different minimum wage rates, and that’s not even including the traditional “employee 
friendly” states like California, Massachusetts, etc.  Companies would be wise to pay close 
attention to the local and state laws where their employees are located to ensure they understand 
how those laws may differ in each location.   
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For a comprehensive 2019 outlook as it relates to labor and employment laws, you can visit: 
https://www.jacksonlewis.com/sites/default/files/docs/JL_Year_Ahead_2019.pdf.  

2. Anti-poaching Provisions in Franchise Agreements (Melissa Conrad-Alam) 

Anti-poaching provisions are common in many franchise agreements. Such provisions 
prohibit franchisees from hiring the employees of either the franchisor and/or other franchisees. 
The stated purpose of these provisions is to prevent intrasystem raiding of employees and promote 
system harmony. But these provisions, which have long been deemed per se anti-trust violations 
when signed without another legitimate business purpose by competitors, have recently becoming 
fertile ground for regulatory actions and class action litigation in the franchise world. 

Anti-poaching provisions have come under fire as being anti-competitive, and therefore a 
violation of national and state franchise laws. It is a long-standing principle that anti-poaching 
provisions among competitors that serve no other legitimate business purpose (e.g., in the context 
of exploring a potential merger), are per se illegal under federal antitrust law. The theory behind 
this determination is that these competitors no longer have to compete for employees in the market, 
which in turn suppresses wages. 1 In the context of parent companies and their subsidiaries, as well 
as other related entities, however, such anti-poaching provisions have been deemed lawful because 
of the commonly accepted principle that a company cannot conspire with itself to violate antitrust 
laws.2 But the question now being posed around the country, is how does this all shake out in a 
franchise system?  

While the entities that make up a franchise system, the franchisor and the different 
franchisees are related in the sense that they all operate under a series of agreements and a common 
system. However, the entities are also independent businesses and direct competitors for 
customers, particularly where the franchisor operates its own corporate-owned stores.3 This 
“horizontal” competition for the same customers brings an additional level of scrutiny that courts 
do not apply in the instance of other related companies.4 While most courts have stated that anti-
poaching provisions in franchise agreements are not per se illegal because they are ancillary to the 
franchise agreement, they have left open whether when looked at more closely these provisions 
run afoul of antitrust laws.5  

And although no court has reached a final determination about the antitrust implications of 
franchise anti-poaching provisions, state Attorneys General and the DOJ have not let this lack of 

1 Josh Piper & Erik Ruda, “Employee ‘No Poaching’ Clauses in Franchise Agreements: An Assessment in Light of 
Recent Developments,” 38 FRANCHISE L. J. 185, 186 (2018) (citing to relevant United States Department of Justice 
(“DOJ”) investigations and settlements).  
2 Copperwald v. Indep. Tube Corp., 467 U.S. 752, 777 (1984); see also Coast Cities Truck Sales, Inc. v. Navistar Int’l 
Transp. Co., 912 F. Supp. 747, 765 (D.N.J. 1995) (determining that a parent company could not conspire with its 
subsidiaries to violate antitrust laws).  
3 See, e.g., Deslandes v. McDonald's USA, LLC, No. 17 C 4857, 2018 WL 3105955, at *6 (N.D. Ill. June 25, 2018) 
(“The Court agrees that the restraint has vertical elements, but the agreement is also a horizontal restraint. It restrains 
competition for employees among horizontal competitors: the franchisees and the McOpCos.”) 
4 See generally id.  
5 Id. at 7. 
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finality prevent them from stepping into the fray in their roles as regulators of franchise systems.6 
For example, the Washington Attorney General sent letters to a number of franchisors threatening 
an investigation into their anti-poaching provisions under state antitrust laws. As of February 15, 
2019, 57 franchisors have signed agreements with the Washington AG, stating that while they do 
not admit any wrongdoing, the franchisors commit nationwide to (1) not enforce any antipoaching 
provisions in existing franchise agreements, (2) remove the antipoaching provisions from its future 
franchise agreements and, (3) notify all of its franchisees that it will not attempt to enforce any 
such provisions or get involved in any litigation where a third-party franchisee is attempting to 
enforce such a provision. 7  

 As a result of these actions, many franchisors are preemptively removing such anti-
poaching provisions from their franchise agreements and FDDs. And certainly, while a franchisor 
could implement a wait and see approach to determine how courts will rule on the legality of such 
provisions prior to removing them, many franchisors do not want to take the risk of having their 
registrations to sell franchises blocked in states like Washington. Further, the Washington Attorney 
General has promised to issue more letters to other franchisors with these provisions in their 
franchise agreements, which could garner class action litigation from franchisees.8 Therefore, 
many franchisors are determining that the benefit of these provisions simply do not outweigh the 
risks and are using their FDD renewal process to eliminate the provisions altogether. 

3. GDPR and franchising considerations (Melissa Conrad-Alam) 

On May 25, 2018 the European Union (“EU”) General Data Protection Regulation 
(“GDPR”) went into effect, with the intention of providing greater protection and rights to 
individuals related to the privacy of the personal data.9 While franchisors and franchisees in the 
U.S. are not subject to every part of the GDPR, certain obligations regarding the protection and 
deletion of customer data have severe implications for U.S.-based franchising systems. If a 
franchise system processes the personal data of EU residents, such as through customer loyalty 
programs or when qualifying franchisees, then the system is within the scope of the GDPR. And 
given that violations of the requirements can result in fines up to 4% of a company’s annual 
revenue, and that individuals have a private right of action to enforce the GDPR, noncompliance 
can be quite expensive. 10 

The heart of the GDPR is that a franchise system must be able to protect and keep private 
the data of EU residents, as well as allow EU residents to request deletion of any personal data that 
was collected. This means that a franchise system needs to be sure to understand all the data it 

6 See, e.g., Tony Marks, “State Attorney Generals Put Anti-Poaching Clauses in Their Sights” Forbes (Jul. 22, 2018) 
(describing initial letters sent by several state attorneys general to select franchisors regarding the alleged antitrust 
implications of the anti-poaching provisions in their franchise agreements); see also Bryan Koenig, “Can No-Poach 
Class Actions Beat the Rule of Reason”, Law 360 (Jan. 30, 3019) (describing the DOJ Antitrust Division’s petition to 
intervene in a private class action relating to anti-poaching provisions).  
7 Press Release, Washington Office of the Attorney General, AG Ferguson’s Initiative to End No-poach Clauses 
Nationwide Secures End to Provisions at Seven More Corporate Chains (Feb. 15, 2019) (on file with author). 
8 Id.
9 Matt Burgess, “What is GDPR? The Summary Guide to GDPR Compliance in the UK”, WIRED (Jan. 21 2019). 
10 Michael Cohen, “Blog: Why Should U.S. Franchisors Be Concerned About the GDPR?”, International Franchise 
Association, available at https://www.franchise.org/why-should-us-franchisors-be-concerned-about-the-gdpr./ 
(hereinafter, IFA Blog).  
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collects, how it is kept, the purpose for keeping it, and a process for handling any such requests. 
Further, where franchise systems have franchisees located in the European Union itself, it should 
be aware of limitations under the GDPR of sending personal data to countries without the 
appropriate data protections, such as the U.S.11 To ensure compliance, franchise systems should 
conduct a through audit of its data processing and privacy systems and update it policies and 
security as necessary. 

And the GDPR is coming to the U.S. as well, with California recently passing its own 
version of data privacy and protection act with similar requirements to the GDPR but for California 
residents.  Passed in June 2018 with an effective date of January 1, 2020, the California Consumer 
Privacy Act (“CCPA”) mirrors many of the GDPR requirements, but instead allows California 
residents to request from a business all personal data collected about them, and to delete all such 
personal information.  For franchise systems, this means that the system needs to be aware of the 
information collected at every level, whether by the franchisor or franchisee, and have the ability 
to export it upon the request of a California resident.  And this is true, regardless of whether the 
California resident provides the information to a franchisee outside of the state or even the 
country.12  By preparing for GDPR compliance, however, a franchise system can get ahead of the 
CCPA prior to the required implementation date.  

4. TCPA: Loyalty and Marketing Programs (Justin Barnes) 

The Telephone Consumer Protection Act (“TCPA”) restricts telephone solicitations (i.e., 
telemarketing) and the use of automated telephone equipment. The TCPA limits the use of 
automatic dialing systems, artificial or prerecorded voice messages, SMS text messages, and fax 
machines.  It also specifies several technical requirements for fax machines, autodialers, and voice 
messaging systems—principally with provisions requiring identification and contact information 
of the entity using the device to be contained in the message.  Violations of the TCPA permit 
private rights of action, meaning individuals can file lawsuits seeking damages for violations of 
the TCPA.  Violations can lead to damages of $500 per call or text, and up to $1,500 for willful or 
knowing violations.  There is no cap on damages, and plaintiffs are entitled to recover their 
attorney’s fees.  Notably, the TCPA is not limited to telemarketers only.  Many organizations 
utilize autodialers which would subject them to the requirements of the TCPA.  If you have 
customers, you’ve likely considered mass communication campaigns, which invoke the TCPA.  If 
you utilize text marketing campaigns, send automatic messages or communications to customers 
about awards, couples, etc., or utilize and automatic telephone dialing system, you could be subject 
to the TCPA.   

So what does this mean?  An individual must provide written consent to receive a 
prerecorded telemarketing call to a residential line or receive a prerecorded or autodialed 
telemarketing call to a wireless number.  That consent must be signed by the person called and be 
sufficient to show that the consumer: (1) received “clear and conspicuous” disclosure of the 
consequences of providing the requested consent, i.e., that the consumer is willing to receive future 
calls that deliver prerecorded messages by or on behalf of a specific seller; and (2) having received 

11 Id. 
12 Cal. Civ. Code § 1798.175, et. seq.; see also https://oag.ca.gov/privacy/ccpa.
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this information, agrees unambiguously to receive such calls at a telephone number the consumer 
designates.  The written agreement must be obtained “without requiring, directly or indirectly, that 
the agreement be executed as a condition of purchasing any good or service.”  If there is any 
question re: consent – the caller (i.e., you) bears the burden of demonstrating clear and conspicuous 
disclosure was provided & unambiguous consent obtained.  These requirements should be taken 
seriously, and companies are strongly encouraged to seek the advice of counsel before engaging 
in any campaigns which might invoke the protections of the TCPA.   

5. Advertising Laws Applicable to Franchising (Meredith Barnes) 

The large majority of franchise systems have established an advertising fund or funds for 
the purpose of marketing and promoting the brand on a local and national scale. Most franchisors 
are familiar with the state and federal laws that regulate the administration of system-wide 
advertising funds.  A myriad of additional advertising laws come into play when it comes time for 
the franchisor’s marketing department or advertising agency to start spending those advertising 
dollars. Franchisors use a wide variety of marketing techniques but two of the most popular are 
cause-related marketing campaigns and the use of influencers. The following sections address 
some advertising laws that should be kept in mind when running one of these promotions.  

a. Cause-related Marketing and Commercial Co-Venturer Laws 

Commercial Co-Venturer (“CCV”) laws are triggered when a franchisor is conducting 
some type of cause-related marketing campaign.  This type of marketing is incredibly popular and 
effective because today’s consumers overwhelmingly prefer to make purchases from companies 
that are good corporate citizens. When done correctly, cause related-marketing generates positive 
PR for the franchise system while raising money for a charitable cause. Approximately 20 states 
currently have commercial co-venturer (“CCV”) laws.  Although the laws vary a bit from state to 
state, they generally regulate offering to sell a product or service based upon a representation that 
the purchase will benefit a charity.13  The overarching purpose behind CCV laws is to protect 
consumers and charities from misleading advertising and to ensure that promised donations are 
delivered to the appropriate recipient.  

There are multiple ways to structure a cause-related marketing campaign; however, the 
most popular technique involves the franchise system selling a product or service with the promise 
to make a donation.   If the franchisor is running a national campaign then it must comply with the 
advertising laws, including CCV laws, in every state.  The basic requirements of CCV are as 
follows: 

o A written contract with the charitable organization (must be signed by two officers of the 
charity); 

o A per-unit disclosure of the donation amount; 
o Disclosure of the benefiting charity; 

13 See, e.g., NY Exec. Law §171; Conn. Gen. Stat. §21a-190a; Mass. Gen. Laws, ch. 68, Section 18; Georgia Code 
§43-17-6; Arkansas Code § 4-28-408; Alabama Code §13A-9-71; Hawaii Stat. § 467B-5.5; Mississippi Charities Act 
Rules § 3.17. 
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o Registration and Bonding. 14 

Even franchisors who are unaware of CCV laws are likely already complying with the majority 
of these requirements. From a practical standpoint, enforcement of the CCV laws varies 
significantly by state and risk of non-compliance is much greater for large business running 
highly publicized, national campaigns.  
 

b. Influencer Marketing and the Federal Trade Commission 

Influencer marketing focuses on finding certain people who could potentially influence 
their social media following to become new customers of a particular product or brand.  Social 
media influencers exist for almost any niche interest and in almost every industry. Successful 
influencers have built a following of devoted fans who feel a personal connection with the 
influencer and trust their opinion.  It is now common for brands to associate themselves with 
influencers in order to reach a target audience.  In 2009, the Federal Trade Commission (“FTC”) 
revised its guidance regarding endorsements to keep them up-to-date with current marketing 
techniques.15  While lacking the force of law, this guidance outlined the FTC’s view that the use 
of endorsements is subject to the truthful advertising laws and that marketers who receive 
compensation for an endorsement should disclose that fact.  In 2017, the FTC sent out numerous 
letter reminding brands and influencers that the influencers must clearly and conspicuously 
disclose their connection to brands when endorsing products on social media.16  The FTC also 
issued the “FTC’s Endorsement Guides: What People are Asking,”17 an informal guide that gave 
practical advice for questions such as what the influencer needs to post in order to properly disclose 
that they were compensated for their endorsement.  In order to avoid any potential issues, the 
franchisor or its PR agency should enter into a contract with the influencer that outlines the 
specifics of the promotion and also requires the influencer to fully comply with the FTC’s guides 
concerning the use of endorsements.  

14 “The Ins and Outs of Franchise Advertising Programs,” Edward Chansky, Michael Laidhold, Jill Suwanski, 
International Franchise Association, 49th Annual Legal Symposium (2016). 
15 Federal Trade Commission, Advertisement Endorsements, https://www.ftc.gov/news-events/media-resources/truth-
advertising/advertisement-endorsements. 
16 Federal Trade Commission, FTC Staff Reminds Influencers and Brands to Clearly Disclose Relationship, 
https://www.ftc.gov/news-events/press-releases/2017/04/ftc-staff-reminds-influencers-brands-clearly-disclose. 
17 Federal Trade Commission, Endorsement Guides: What People Are Asking, https://www.ftc.gov/tips-
advice/business-center/guidance/ftcs-endorsement-guides-what-people-are-asking.
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ICLE BOARD

Name Position Term Expires

Carol V. Clark Member 2019

Harold T. Daniel, Jr. Member 2019

Laverne Lewis Gaskins Member 2021

Allegra J. Lawrence  Member 2019

C. James McCallar, Jr. Member 2021

Jennifer Campbell Mock Member 2020

Brian DeVoe Rogers Member 2019

Kenneth L. Shigley  Member 2020

A. James Elliott Emory University 2019

Buddy M. Mears  John Marshall 2019

Daisy Hurst Floyd Mercer University 2019

Cassady Vaughn Brewer  Georgia State University 2019

Carol Ellis Morgan  University of Georgia 2019

Hon. John J. Ellington Liaison 2019

Jeffrey Reese Davis  Staff Liaison 2019



GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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