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Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Rebecca A. Hall
Associate Director, ICLE
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INTRODUCTION
Farmer, beware! As if Georgia’s farmers didn’t already have enough to worry
about, a host of State and Federal laws swarm like weevils and cutworms to make
their lives a new kind of difficult. Litigation under these laws has driven more than
a few farms into bankruptcy. This seminar is designed to give the general practitioner
a practical introduction to the labor and employment laws that are most relevant to
agricultural clients so you can spot labor and employment issues when they head
your way.
I.
FLSA PRIMER
A.

Minimum Wage.

The minimum wage requirement under the Fair Labor Standards Act (FLSA)
requires that employers pay to each of their employees a minimum wage which is
currently set at $7.25 an hour effective July 24, 2009. The minimum wage provisions
apply to employees who are engaged in commerce or in the production of goods for
commerce and to those employees who work in an enterprise engaged in commerce or
in the production of goods for commerce. This includes farmers, with some exceptions
noted below. Under certain conditions, an agricultural or retail or service
establishment employer may obtain temporary authorization to employ full-time
students at subminimum wages. See 29 C.F.R. §§519.1, et seq. (employer must obtain
certificates and must limit weekly hours and cannot pay less than 85 percent of the
minimum wage for full-time students in retail or service establishments, or in
agriculture).
Some States have adopted minimum wage rates that are higher than the FLSA
rate. (Relax: Georgia is not one of them.) But in some settings where nonimmigrant
foreign workers are employed pursuant to the H-2A visa program, the minimum wage
may be displaced by a higher Adverse Effect Wage Rate (AEWR) determined by the
U.S. Department of Labor for a particular job.
B.

Prompt Payment: Arriaga.

Although the FLSA does not explicitly require that wages be paid on time, the
courts have long interpreted the statute to include a prompt payment requirement,
which is to be determined by objective standards. In instances where prompt payment
has not occurred, courts have found a violation of minimum wage. Generally, under
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the FLSA, wages are considered “unpaid” unless paid on the employees’ regular pay
day.
In Calderon v. Witvoet, 999 F.2d 1101, 1107, 1 Wage & Hour Cas. 2d (BNA)
872, 126 Lab. Cas. (CCH) P 33001, 26 Fed. R. Serv. 3d 1494, 123 A.L.R. Fed. 697 (7th
Cir. 1993), the defendants operated a farm and employed seasonal farmhands. These
farmhands received less than the minimum wage in each paycheck. Those who stayed
until the end of the season were paid a “bonus” to bring their total wages up to the
minimum hourly rate specified by the FLSA. The plaintiffs in Calderon alleged that
workers who left before the season was over did not receive their full wages. The
employer contended that the employees had agreed to this scheme and that the
withholding was actually of service to them because it acted as a savings account.
The court found that the practice violated the Act, stating “if the FLSA requires
timely payment in cash or a cash equivalent such as a check, and this requirement
may not be varied by agreement, it follows that even the workers’ enthusiastic assent
to deferred payment is ineffectual.”
In Arriaga v. Florida Pacific Farms, L.L.C., 305 F.3d 1228, 8 Wage & Hour
Cas. 2d (BNA) 76, 147 Lab. Cas. (CCH) P 34612 (11th Cir. 2002), agricultural growers
had hired nonimmigrant migrant farm workers from Mexico pursuant to H-2A
Program of Immigration Reform and Control Act (IRCA), under which employer is
required to reimburse worker’s inbound travel expenses once worker has completed
50 percent for work contract period originally offered. An advocacy group sued the
employer, alleging that compliance with the regulations violated the FLSA’s
minimum wage provisions because it did not reimburse workers during first
workweek for travel expenses incurred during one-time travel from Mexico, which
effectively reduced amount received below minimum wage. The court found that
these expenses were primarily for benefit and convenience of growers, not the
workers. The court also held that the workers were entitled to reimbursement of their
visa costs and immigration fees to the extent that after deduction wages are below
minimum wage). However, in Castellanos-Contreras v. Decatur Hotels, LLC, 15 Wage
& Hour Cas. 2d (BNA) 12, 2009 WL 2152622 (5th Cir. 2009), the Fifth Circuit held
that guest workers’ transportation expenses incurred to relocate from foreign
countries to United States in order to accept jobs with employer did not constitute
“kickbacks” to employer that encumbered guest workers’ wages in violation of FLSA.
The U. S. Department of Labor has issued “guidance” endorsing Arriaga, but
inexplicably has failed to amend the H-2A regulations to change the rule requiring
reimbursement of inbound travel expenses only at the 50-percent mark. Obviously,
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in the Fifth Circuit, Decatur Hotels is the law. The Supreme Court so far has declined
invitations to clarify the rule.
C.

Piece Rate.

Farm workers may be, and frequently are, paid on a piece-rate basis. This is
legal so long as the worker receives at least the minimum (or AEWR) wage for every
hour worked. The employer must record the number of hours worked even if the
employees are paid on a piece rate basis.
When an employee is employed on a piece-rate basis, the regular hourly rate
is computed by adding together the total earnings for the workweek from piece rates
and all other sources (such as production bonuses) and any sums paid for waiting
time or other hours worked (except statutory exclusions), then dividing this sum by
the number of hours worked in the week for which such compensation was paid.
An overtime premium must be paid if the piece-rate worker’s hours exceed 40
in any work week. For any overtime work, the non-exempt pieceworker is entitled to
be paid, in addition to the total weekly earnings at the regular rate for all hours
worked, a sum equivalent to one-half this rate of pay multiplied by the number of
hours worked in excess of 40 for the week. But see below: agricultural work often
qualifies for an exemption from overtime.
D.

Overtime and Exemptions.

The general rule for overtime under Section 207 of the FLSA, in its simplest
form (but not its only form), requires one and one-half times the regular rate of pay
for hours worked over 40 hours a week. The seven-day workweek is the time measure
by which this provision is applied. Overtime must be paid on the regular payday.
The most important aspect of overtime for many farmers is that often, it does
not apply to them. The exception from overtime for agriculture has its roots in reality,
for once: the Federal government recognized that during intense planting and
harvesting seasons, workers may need to be in the fields for very long hours, and that
enforcing a 40-hour week plus overtime would impose an unbearable burden on
farmers. It’s also not practical to expect small family farms to pay wages to their
spouses or children who often pitch in at peak times.
E.

Agriculture Exemptions.

The FLSA exempts certain agricultural activities from the minimum wage and
overtime provisions of the Act and other agricultural activities from the overtime
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provisions of the Act. The Supreme Court in 2018 issued the most significant overtime
exemption decision since the 1940’s when the Court was defining all the issues in
FLSA. In Encino Motorcars, LLC v. Navarro, 584 U.S. _____ (2018), the Supreme
Court changes the interpretation rules for exemptions from “strictly and narrowly
construed” to “fairly read.” This puts all case law on exemptions up in the air. The
11th Circuit currently has an agricultural exemption case before it and it will be
interesting to how the Court deals with new interpretation laws. The cases below
must be read with this new principle in mind.
In order for an employee to meet the requirements for the exemption, he must
be engaged in agriculture. The FLSA defines agriculture as including:
Farming and all its branches and among other things includes the
cultivation and tillage of the soil, dairying, the production, cultivation,
growing, and harvesting of any agricultural or horticultural
commodities, the raising of livestock, bees, fur-bearing animals, or
poultry, and any practices (including any forestry or lumbering
operation) performed by a farmer or on a farm as an incident to or in
conjunction with such farming operations, including preparation for
market, delivery to stores or to market or to carriers for transportation
to market.
29 U.S.C.A. §203(f); 29 C.F.R. §780.103.
The U.S. Supreme Court has stated that “whether a particular type of activity
is agricultural depends, in large measure, upon the way in which that activity is
organized in a particular society.” Farmers Reservoir & Irrigation Co. v. McComb,
337 U.S. 755, 69 S. Ct. 1274, 93 L. Ed. 1672 (1949); 29 C.F.R. §780.104. In less
advanced societies, making tools, preparing fertilizer and processing products are
activities performed on the farm by farmers as a part of their normal agricultural
routine. However, in an industrialized society, tool manufacturers specialize in that
type of work and supply them to the farmer. Factories produce fertilizer rather than
the compost. Wheat and other grain are taken from the farm and are ground at the
mill. Whether a particular type of activity is agricultural is not determined by the
necessity of the activity to agriculture nor by the physical similarity of the activity to
that done by farmers in other situations. Whether the activity in the particular case
is carried on as a part of the agricultural function or is separately organized as an
independent productive activity will determine whether the activity is agricultural.
The FLSA recognizes two branches of agriculture. The primary branch relates
to “primary” agriculture and the secondary branch broadens the term for purposes of
the Act. The primary branch of agriculture includes farming “in all its branches.”
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Specific farming operations such as cultivation and tillage of the soil, dairy
production, cultivation, growing and harvesting of any agricultural or horticultural
commodities and raising livestock, bees, fur-bearing animals or poultry are all
primary agricultural. An employee employed in any of these activities is engaged in
agriculture regardless of whether he or she is employed by a farmer or on a farm.
Thus, for an employer who owns a factory and also operates an experimental farm to
develop products for the factory, the employer may employ exempted employees who
work solely at the farm. If a primary function of agriculture is being performed and
the employee works in this primary function, where the work is done, and the identity
of the employer is not important.
In addition to the items listed above as agriculture, other activities may also
be considered as a primary activity following into the term “farming in all its
branches.” Thus, Wage and Hour acknowledges that activities not listed in the
statute may be farming, e.g., fish farming. In order to make such a determination,
one must examine the operation, paying attention to:
•
•
•
•

The nature and purposes;
The character of the place where the duties are performed;
The general type of activities; and
The purpose and function of such activities.

Agricultural or horticultural commodities do not include the gathering of wild
commodities, nor are trees or lumber included. The definition of agriculture products
includes the definition of Section 15(g) of the Agricultural Marketing Act, as
amended. That definition includes crude gum from a living tree, i.e., the source of
turpentine and gum resin. Since the definition requires a living tree, Wage and Hour
only allows the exemption with the production from living trees and not by other
methods. For the most part, determining whether a person is engaged in the primary
duty of agriculture is not a difficult task.
The “secondary” branch of agriculture includes operations other than those
which fall within the primary meaning of the term. The secondary branch includes
any practices, whether or not those practices themselves are farming practices, which
are performed either by a farmer or on a farm as an incident to or in conjunction with
such farming operations. See Maneja v. Waialua Agr. Co., 349 U.S. 254, 75 S. Ct. 719
(1955); Farmers Reservoir & Irrigation Co. v. McComb, 337 U.S. 755, 69 S. Ct. 1274
(1949); National Labor Relations Bd. v. Olaa Sugar Company, 242 F.2d 714, 39
L.R.R.M. (BNA) 2560, 32 Lab. Cas. (CCH) P 70558 (9th Cir. 1957); 29 C.F.R.
§780.105(c).
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Most of the difficult issues arise in determining whether a practice falls into
the secondary branch of agriculture. To meet the exemption, the practice must be
performed by a farmer as incidental to or in conjunction with his own farming
operations or a farming operation on the farm. The relationship between the activity
and the farmer or farm is unimportant unless the practice is by the farmer or on the
farm. Thus, the following are not considered as agricultural activities:
•
•
•
•
•
•

Employees employed by commission brokers and the typical activities
conducted at the establishments;
Warehouse employees at a typical tobacco warehouse;
Shop employees of an employer engaged in servicing machinery and
equipment for farmers;
Plant employees of a company dealing in eggs or poultry produced by
others;
Employees of an irrigation company engaged in general distribution of
water to farmers; or
Other employees similarly situated.

Chicken catchers and crew leaders who catch live chickens at a farm which is
not owned by a poultry processor and who deliver the live chickens to the poultry
processing plant are not agricultural workers since their activities are more related
to chicken processing than to raising chickens. It should be noted that if the poultry
processor owned the farm, then these employees could very well be exempt
agricultural employees.
A machine shop operator who works in a farmer’s machine shop and who only
works on the farmer’s equipment would fall under the exemption, so long as working
on the farmer’s equipment is connected to the farmer’s farming operations. This
exemption generally does not include the employees of an employer who provides
services or materials to a farmer. However, the Fifth Circuit did find that secondary
agricultural tasks performed by employees providing services to a farmer fell within
the FLSA agricultural exemption (even though employees of a company providing
helicopter cattle herding and aerial spraying were not employed “by a farmer” and
did not perform their tasks “on a farm” within the meaning of the exemption, they
fell within the exemption). Reich v. Tiller Helicopter Services, Inc., 8 F.3d 1018, 1
Wage & Hour Cas. 2d (BNA) 1241, 127 Lab. Cas. (CCH) P 33047 (5th Cir. 1993).
Cooperatives may not be considered as a farmer on the basis that all its
shareholders are farmers; however, a cooperative may be a farmer in its own right. A
farmer must be one who engages in activities ordinarily considered the farming
activity.
190211 Georgia AG Law CLE Materials for 3-22 - FINAL
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The farmer also can have other purposes for raising its crop. For example, the
employer in Bayside Enterprises, Inc. v. N.L.R.B., 429 U.S. 298, 97 S. Ct. 576, 94
L.R.R.M. (BNA) 2199, 79 Lab. Cas. (CCH) P 11799 (1977), was a large, vertically
integrated poultry business. It ran a mill to produce poultry feed, a processing plant
to slaughter and dress the chickens (nonagricultural) and six farms where it produced
hatching eggs (agricultural). The chickens were raised on 119 separate farms owned
and operated by independent contractors. The employer provided the farms with the
chicks, feed, medicine, fuel, litter and vaccine. At issue was whether six employees
who trucked poultry feed to the 119 farms were exempt. The Supreme Court found
that they were not exempt because “the status of the drivers is determined by the
character of the work which they perform for their own employer, the work of the
contract farmer cannot make the drivers agricultural laborers. And their employer’s
operation of the feed mill is a nonagricultural activity.” “On the farm” includes the
entire tract of the farm even though a portion may not be used for actual farming
operations. The location of the farm in the city or country is not material.
Regardless of whether the activities are performed by a farmer or on a farm,
the activities performed must be related to the farmer’s own farming or the farm’s
own farming activities. Thus, where a farmer packs, processes, or sorts agricultural
commodities produced by other farmers in its packing shed, the employees may not
be exempt. This was the issue in Acosta v. Bland Farms Prod. & Packing, LLC, 276
F. Supp. 3d 1370 (S.D. Ga. 2017) (appeal pending).
In Bland Farms, the Secretary alleged that packing-shed employees were not
performing practices “incident to or in conjunction with” the employer’s farming
operations, and thus, were not covered by the agriculture exception to FLSA’s
overtime provision, where approximately 10% of the onions the employees packed
were produced by their employer’s contract growers who, themselves, carried the risk
of loss and paid all costs involved in growing the onions. The case has been appealed
and the Eleventh Circuit has heard oral argument, but an opinion has not yet been
published.
Activities performed on a farm but unrelated to agriculture, such as the
operation of a gravel pit on a farm by a farmer, are not considered agricultural.
The lines between practices that are or are not “incident to or in conjunction”
with a farm are not susceptible to precise definition. The factors normally examined
are as follows:
•
•

If it is an established part of agriculture;
If it is subordinate to the farming operations involved; and
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•

If it amounts to an independent business.

Thus, industrial operations and processes more akin to manufacturing are not
included in the definition.
The courts will look at the total circumstances to determine whether the
practice is incidental to farming or a distinct business. Factors that are examined are:
•
•
•
•
•
•
•
•
•
•

Relationship of the practice to farming;
Prevalence of practice by farmers;
Size of farms;
Sums invested in farm versus practice;
Payroll for farm and practice;
The number of employees involved in the farming and practice;
Whether practice done by ordinary farm employees;
Interchange of employees between two operations;
Amount of revenue; and
The degree of separation.

The courts also examine whether the process changes the raw or natural state
of the commodities. Such changes are a strong factor that the process is not incidental
to farming. Additional factors include:
•
•
•
•

The value added to the product;
Whether a sales organization is maintained;
Whether the label is the producer’s or purchaser’s; and
The length of time the practice is performed.

Definition of Agriculture
A person who does the traditional farming activities such as cultivating and
tilling soil, dairying, cultivation, growing and harvesting of any agricultural or
horticultural commodity, and raising livestock, bees, fur-bearing animals or poultry
engages in primary agriculture. A person, who performs work for a farmer or is on a
farm as an incident to or in conjunction with the farming operations performs
agricultural work of the secondary branch. Whether an employee performs primary
or secondary agriculture, he is exempt.
Short Test for Agricultural Exemption for Primary Agricultural Work
If you do not own the farm or work for the farmer, don’t expect to get
the exemption.
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F.

Small Farm Exemption.

Section 13(a)(6) exempts several categories of employees (mostly small, family
farm operations) from both minimum wage and overtime. This provision of the Act
exempts any employee employed by an employer who did not, during any calendar
quarter during the preceding calendar year, use more than 500 man-days of
agriculture labor. This provision also exempts an employee if such employee is the
parent, spouse, child, or other member of the employer’s immediate family. Third,
this provision will exempt an employee if the employee:
•

Is employed as a hand harvest laborer and is paid on a piece-rate basis
in an operation which has been, and is customarily and generally
recognized as having been paid on a piece-rate basis in the region of
employment;

•

Commutes daily from his or her permanent residence to the farm on
which he or she is so employed; and

•

Has been employed in agriculture for fewer than thirteen weeks during
the preceding calendar year.

Fourth, this provision will exempt an employee (other than an employee
described above) if:
•

The employee is 16 years of age or under and is employed as a hand
harvest laborer, is paid on a piece-rate basis in an operation which has
been and is customarily and generally recognized as having been paid
on a piece-rate basis in the region of employment;

•

Is employed on the same farm as a parent or person standing in the
place of a parent; and

•

Is paid at the same piece-rate as employees over age 16 are paid on the
same farm.

Finally, Section 13(a)(6) of the Act exempts an employee if the employee is
principally engaged in the range production of livestock.
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G.

Recordkeeping Requirements.

Under Section 11(c) of the FLSA, employers subject to any provision or order
under the Act are required to make, keep and preserve records of employees’ wages,
hours and other conditions and practices of employment. An employer who fails to
maintain records can find itself in very hot water indeed.
The recordkeeping regulations are divided into two parts. Subpart A lists the
requirements generally applicable to all employers of employees covered by the
minimum wage and overtime pay provisions of the FLSA. Subpart B of this section
lists the recordkeeping requirements for employees subject to exemptions of the FLSA
other than the “white collar” exemption, which includes agricultural workers who are
exempt from overtime.
Recordkeeping is not necessarily a heavy burden for the employer. Rather, the
keeping of records may provide employers with their strongest defense against
employee suits. The keeping of records may actually function as a shield against
employee claims of violation of the Wage and Hour law. The recordkeeping duty is
imposed upon the employer as employees rarely keep such necessary information. It
is the employer who is in the position to “know and produce the most probative facts
regarding the nature and amount of work performed.”
In Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680, 66 S. Ct. 1187 (1946),
the Court ruled that “when an employer has kept proper and accurate records the
employee may easily discharge his burden by securing the production of those
records. But where the employer’s records are inaccurate or inadequate… employee
has carried out his burden if he proves that he has in fact performed work for which
he was improperly compensated and if he produces sufficient evidence to show the
amount and extent of that work as a matter of just and reasonable inference. The
burden then shifts to the employer.” Id. Thus, it is critical to an employer that
accurate records are kept to defend itself.
An employer who does not keep records is at the mercy of the employees’
testimony. If the employer is unintentionally violating the Act, the employer’s records
(or lack thereof) will be used to prove the case against the employer. Wage and Hour
refers to such cases as a “face of the records” case. The best course is for the employer
to ensure that it is in compliance with the Act and keep proper records. The worst
situation is for an employer to maintain false records. If Wage and Hour conducts an
investigation, the true hours worked can be determined and Wage and Hour will seek
an injunction and liquidated damages (double damages).
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H.

Deductions from Wages.

Under Section 3(m) of the FLSA, an employer may take credit against wages
for the reasonable cost or fair value of board, lodging or other facilities in certain
situations. See 29 U.S.C.A. §203(m); 29 C.F.R. §531.27. Specifically, Section 3(m)
applies “(a) where the board, lodging or other facilities are furnished in addition to a
stipulated wage, and (b) where the board, lodging or other facilities are deducted from
a stipulated wage.” This section only applies where the board, lodging, or other
facilities are “customarily furnished” by the employer to the employees, and the
employee must receive the benefit of such facility. (This may be the case with migrant
agricultural labor camps.) The cost of board, lodging and other facilities may not be
included as wages to the extent that it is excluded under the terms of a bona fide
collective bargaining agreement. Finally, Section 3(m) addresses the method in which
the amount to be credited is determined (i.e., either the reasonable cost to the
employer or the “fair value” determined by the Secretary of Labor).
The reasonable cost of meals cannot be more than the actual cost and must not
include any profit to the employer. Employers do not need to keep itemized records of
the cost of furnishing meals to individual employees, but they must “maintain records
to substantiate the cost of furnishing a class of non-cash benefits under §203(m).” The
burden of proving that a deduction from wages represents the reasonable cost of the
meals furnished is on the employer. Herman v. Collis Foods, Inc., 176 F.3d 912, 920,
5 Wage & Hour Cas. 2d (BNA) 545, 138 Lab. Cas. (CCH) P 33872, 1999 FED App.
0186P (6th Cir. 1999) (citing Donovan v. New Floridian Hotel, Inc., 676 F.2d 468, 475,
25 Wage & Hour Cas. (BNA) 645, 94 Lab. Cas. (CCH) P 34194 (11th Cir. 1982)).
Any employer who makes deductions from wages for board, lodging or other
facilities furnished has the burden of proving the “reasonable cost” of such facilities
and can only meet this burden by producing records or other credible evidence
substantiating the cost. See 29 C.F.R. §516.27. Under the Code of Federal
Regulations, employers are required to keep records of the cost incurred in furnishing
board, lodging or other facilities to their employees, and also are required to maintain,
for each work week, records reflecting additions to wages or deductions from wages
for board, lodging or other facilities.
Separate records evidencing the cost of each individual item furnished need
not be kept. It is sufficient for an employer to combine records of the costs incurred
in furnishing each class of facility. For example, an employer who furnishes housing
may keep combined records of all the houses including the maintenance, utilities and
repairs. In the case of combined records for a class of facility, the records must
establish the gross income derived from the class (i.e., gross rentals in the case of
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houses, total sales through the store of commissary, total receipts from sales of fuel,
etc.). The records must include itemized accounts showing the nature and amount of
any expenditures used in computing reasonable cost. The amount of detail required
in such accounts is not specifically defined; however, it should be sufficient to enable
the Administrator to verify the nature of the expenditure.
A number of courts have held that if an employer cannot produce records or
other evidence establishing the reasonable cost (not including profit) of furnishing
board, lodging or other facilities, no credit against wages will be allowed. See, e.g.,
Donovan v. New Floridian Hotel, Inc., 676 F.2d 468, 25 Wage & Hour Cas. (BNA) 645,
94 Lab. Cas. (CCH) P 34194 (11th Cir. 1982) (employer who claims credit for the cost
of providing meals and lodging and who only produces evidence of cost including
profit, has the burden of segregating the permissible deduction—i.e., the reasonable
cost—from the impermissible ones—i.e., the profit obtained in providing such facility.
If this burden is not met, the employer is not entitled to claim any credit). In other
words, the courts have placed upon the employer the burden showing that he/she is
entitled to credits claimed under Section 3(m) of the Act. Placing the burden to prove
the reasonable cost of board, lodging or other facilities on the employer was supported
by other cases involving deductions from employee salaries. In one case, the employer
was denied credit for all deductions taken from salaries since he/she was unable to
sustain his burden of proving reasonable cost by failing to produce records or other
credible evidence separating permissible and impermissible deductions he had made.
I.

Anti-Discrimination and Retaliation.

The FLSA contains its own antidiscrimination provisions. Congress did not
intend to ensure compliance through “detailed federal supervision or inspection of
payrolls.” Rather, complaints and concerns regarding violations of the minimum
labor standards were to be brought to the attention of the Department of Labor by
the employees or coworkers involved. Thus, employees needed to feel secure in their
jobs and insulated from adverse actions by any person in the event a complaint was
made. In order to ensure that substandard working conditions (i.e., improper pay
practices) did not persist simply because the affected employee feared economic
retaliation by the employer, the Act specifically provided for employees to be
protected from retaliation.
The FLSA provides that employees may report violations of minimum labor
standards and must not be retaliated against for doing so. Section 15(a)(3) states that:
It is unlawful for any person to discharge or in any other manner
discriminate against any employee because such employee has filed any
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complaint or instituted or caused to be instituted any proceeding under
or related to this chapter, or has testified or is about to testify in any
such proceeding, or has served or is about to serve on an industry
committee.
This provision, with its prohibition against economic reprisals by any person toward
employees, is intended to enhance compliance with the labor standards of the FLSA.
It also promotes access to federal authorities if these standards are violated.
In 1977, the FLSA was amended to provide victims of retaliatory
discrimination the private right of legal action (i.e., employees could now file suit on
their own behalf without waiting for the Department of Labor to file the suit). Prior
to 1977, injunction suits against discharge or other discrimination could be brought
only by the Secretary of Labor. These retaliatory discrimination suits may be brought
in either a federal or state court of competent jurisdiction by either a private party or
the Secretary of Labor.
Section 15(a)(3) has been liberally interpreted by the courts. Despite this, not
all cases alleging retaliatory discharge have been decided in favor of the employee.
The courts have held in numerous cases that an employer may legitimately discharge
an employee for any lawful reason, even if that employee is involved in a Wage and
Hour investigation. For example, the court will not find a discharge to be retaliatory
if it concludes that the employee’s protected activities played no part in the decision.
Alternatively, the court may find that both protected activities and other reasons
were the basis for the employment action (mixed motive), but the employment action
would have taken place even if the employee had not been engaged in protected
activity. Thus, a mixed motive situation does not necessarily win the day for the
employee.
The employee has the burden of establishing a prima facie case of
discrimination. To make out the essential elements of a retaliatory discrimination
claim, a plaintiff must show that:
•

The employee was engaged in statutorily protected expression known
by the employer before adverse action was taken;

•

The employee suffered an adverse action by the employer; and

•

There was a causal link between the protected expression and the
adverse action.
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If the plaintiff proves all of these elements, the defendant may still prevail if it can
articulate a legitimate and nondiscriminatory reason for the discharge. If the defense
carries that burden, then the plaintiff must show the stated reasons are false or a
pretext for discrimination in order to avoid summary judgment in the employer’s
favor.
J.

Collective Actions.

Under the FLSA, an employee may bring a collective action on behalf of
“similarly situated” employees. 29 U.S.C. §216(b). The purpose of collective action is
to give “plaintiffs the advantage of lower individual costs to vindicate rights by the
pooling of resources,” and to benefit the judicial system “by efficient resolution in one
proceeding of common issues of law and fact arising from the same alleged …
activity.” Hoffmann-La Roche Inc. v. Sperling, 493 U.S. 165, 170, 110 S. Ct. 482, 51
Fair Empl. Prac. Cas. (BNA) 853, 29 Wage & Hour Cas. (BNA) 937, 52 Empl. Prac.
Dec. (CCH) P 39479 (1989).
The court has a managerial responsibility to oversee the joinder of additional
parties to assure that the task is accomplished in an efficient and proper way. Unlike
class actions under Fed. R. Civ. P. 23, putative class members under the FLSA must
opt in to the class rather than opt out of it. Employers can avoid collective actions by
entering into arbitration agreements which precludes class and collective actions.
American Exp. Co. v. Italian Colors Restaurant, 133 S. Ct. 2304, 2309, 163 Lab. Cas.
(CCH) P 10607, 2013-1 Trade Cas. (CCH) ¶78432 (2013).
The “similarly situated” inquiry involves the examination of the following
factors: (1) disparate factual and employment settings of the individual plaintiffs; (2)
the various defenses available to defendant which appear to be individual to each
plaintiff; and (3) fairness and procedural considerations.
Preliminary Certification; Notice; Discovery. Courts generally follow a twostep approach to determine whether the putative class members are “similarly
situated” under §216(b). The Court must first determine whether a collective action
should be certified for notice purposes. For this “conditional certification,” the Court
“require[s] nothing more than substantial allegations that the putative class
members were together the victims of a single decision, policy, or plan.” The standard
at this stage is a lenient one. If at this first stage the plaintiff meets his burden of
showing the existence of employees who are likely to assert similar claims, the Court
may “conditionally” certify the collective action, allow limited discovery as to the
identity of the proposed class and authorize that notice of the lawsuit be given to each
putative member of the class. At the second stage, after conclusion of discovery and
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pursuant to a defendant’s motion to decertify the collection action, the Court revisits
the issue of class certification under a stricter standard, at that point reviewing
several factors including (1) the disparate factual and employment settings of the
individual plaintiffs; (2) the various defenses available to defendant which appear to
be individual to each plaintiff; (3) fairness and procedural considerations; and (4)
whether plaintiffs made the filings required by the [FLSA] before instituting suit.
Notice and Consents. Section 216(b) is phrased in the negative: no individual
may be a party plaintiff to a collective action unless he or she files a written consent
with the court. The act of filing a written consent alone does not automatically join
an individual to a lawsuit. Rather, §216(b) operates in conjunction with Fed. R. Civ.
P. 8 and requires the employee to name the individual plaintiff and allege his or her
cause of action in the complaint and that individual plaintiff must file a written
consent with the court. The filing of a written consent in and of itself is insufficient
to join this lawsuit.
Consents to opt in to join a §216(b) may be filed after the Court approves the
text of a proposed notice to all potential class members, but court approval is not
mandatory. There is no express statutory requirement that consents may only be filed
after the court authorizes notice. Moreover, as a general rule the statute of limitations
runs until a claimant files a consent form and given that a court later can strike
consents if a basis for doing so is established, it would be inconsistent with the
statutory scheme to permit the statutory period to run out while the court considers
the content of the notice.
Joinder. Fed. R. Civ. P. 20 allows joinder so long as Plaintiffs’ claims arise “out
of the same transaction, occurrence, or series of transactions or occurrences” and “if
any question of law or fact common to all these persons will arise in the action.”
Conceptually, §216(b) allows joinder of individual causes of action into one case, akin
to the procedure under Fed. R. Civ. P. 20(a), or for one employee-plaintiff to represent
a class of similarly-situated employees in a “collective action.” However, it is
important to distinguish between an individual action by a group of named plaintiffs
and a collective action on behalf of a group because the FLSA contains certain
procedural requirements for collective actions that do not apply to individual suits. A
typical collective action is brought by a named plaintiff “on behalf of himself and other
employees similarly situated.” It has become common for a plaintiff bringing an FLSA
complaint on behalf of himself and others to move the court to “certify” that their
action is a collective action for case management purposes. In contrast, joint actions
under Rule 20 are brought by one or more individual named plaintiffs who sue to
vindicate their own rights, not the rights of others similarly situated. The hallmarks
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of an individual action are that each plaintiff is named in the caption of the case,
there is an individual cause of action stated in the complaint for each plaintiff, and
each plaintiff has an individual fee agreement with the common attorney. These
hallmarks ensure that the employer sued knows precisely who is bringing suit, the
potential extent of its liability, and the protection that res judicata will apply to each
and every named plaintiff-the same concerns satisfied by the procedural
requirements for a collective action under FLSA.

Justice Neal Gorsuch, in his first opinion for the Supreme Court, held that the
Federal Arbitration Act (FAA) did not provide a basis for refusing to enforce
arbitration agreements waiving collective action procedures for claims under the
FLSA and class action procedures for claims under state law, and that the National
Labor Relations Act (NLRA), which guarantees to workers the right to engage in
concerted activities for the purpose of collective bargaining or other mutual aid or
protection, did not reflect a clearly expressed and manifest congressional intention to
displace the FAA and outlaw class and collective action waivers.
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II.
GUEST WORKERS
A.

H2A Overview.

Section 218 of the Immigration and Nationality Act (INA) authorizes the
lawful admission into the United States of temporary, nonimmigrant workers (H-2A
workers) to perform agricultural labor or services of a temporary or seasonal nature.
Before the U.S. Citizenship and Immigration Services (USCIS) can approve an
employer’s petition for such workers, the employer must file an application with the
Department’s Employment and Training Administration (ETA) stating, among other
things, that there are not sufficient workers who are able, willing, qualified, and
available, and that the employment of aliens will not adversely affect the wages and
working conditions of workers similarly employed in the U.S.
Any employer using H-2A workers must have initially attempted to find U.S.
workers to fill these jobs. This is achieved by posting notices at designated locations
such as State labor departments and unemployment offices where jobs are posted. H2A workers and domestic workers in corresponding employment must be paid special
rates of pay called Adverse Effect Wage Rates (AEWR) that vary by locality, must be
provided housing and transportation from that housing to the job site if their
employment requires them to be away from their residence overnight, and must be
guaranteed an offer of employment for a total number of hours equal to at least 75%
of the work period specified in the contract.
B.

Job Orders.

No later than the time at which an H-2A worker applies for a visa and no later
than on the first day of work for workers in corresponding employment, the employer
must provide each worker a copy of the work contract – in a language understood by
the worker – which describes the terms and conditions of employment. In the absence
of a separate written work contract, the employer must provide each worker with a
copy of the job order that was submitted to and approved by DOL. The work contract
must include:
•

the beginning and ending dates of the contract period as well as the
location(s) of work;

•

any and all significant conditions of employment, including payment
for transportation expenses incurred, housing and meals to be provided
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(and related charges), specific days workers are not required to work
(i.e., Sabbath, Federal holidays);

C.

•

the hours per day and the days per week each worker will be expected
to work;

•

the crop(s) to be worked and/or each job to be performed;

•

the applicable rate(s) for each crop/job;

•

that any required tools, supplies, and equipment will be provided at no
charge;

•

that workers’ compensation insurance will be provided at no charge;
and

•

any deductions not otherwise required by law. All deductions must be
reasonable. Any deduction not specified is not permissible.

Notification to State DOL.

In order for the Department of Labor to certify that there are not sufficient
U.S. workers qualified and available to perform the labor involved in the petition and
that the employment of the foreign worker will not have an adverse effect on the
wages and working conditions of similarly employed U.S. workers, employers must
demonstrate the need for a specific number of H-2A workers. In addition to contacting
certain former U.S. employees and coordinating recruitment activities through the
appropriate State Workforce Agency, employers are required to engage in positive
recruitment of U.S. workers. H-2A employers must provide employment to any
qualified, eligible U.S. worker who applies for the job opportunity until 50 percent of
the period of the work contract has elapsed. Employers must offer U.S. workers terms
and working conditions which are not less favorable than those offered to H-2A
workers.
D.

Nondiscrimination.

The employer must pay all covered workers at least the highest of the following
applicable wage rates in effect at the time work is performed: the adverse effect wage
rate (AEWR), the applicable prevailing wage, the agreed-upon collective bargaining
rate, or the Federal or State statutory minimum wage. The USDOL will set an AEWR
for every job in the paperwork that it approves for recruitment.
Wages may be calculated on the basis of hourly or “piece” rates of pay. The
piece rate must be no less than the piece rate prevailing for the activity in the area of
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intended employment and on a pay period basis must average no less than the highest
required hourly wage rate.
Discrimination between H-2A workers and domestic workers for any reason is
strictly prohibited.
E.

Termination of Workers.

Employers are prohibited from hiring H-2A workers if the employer laid off
U.S. workers within 60 days of the date of need, unless the laid-off U.S. workers were
offered and rejected the agricultural job opportunities for which the H-2A workers
were sought. A layoff of U.S. workers in corresponding employment is permissible
only if all H-2A workers are laid off first. Employers may only reject eligible U.S.
workers for lawful, job-related reasons.
In order to negate a continuing liability for wages and benefits for a worker
who is terminated or voluntarily abandons the position, employers are required to
notify the Department of Labor (DOL), and in the case of an H-2A worker the
Department of Homeland Security, no later than two working days after the
termination or abandonment.
F.

Three-Quarters Guarantee.

H-2A employers must guarantee to offer each covered worker employment for
a total number of hours equal to at least 75% of the workdays in the contract period
– called the “three-fourths guarantee.” For example, if a contract is for a 10-week
period, during which a normal workweek is specified as 6 days a week, 8 hours per
day, the worker would need to be guaranteed employment for at least 360 hours (e.g.,
10 weeks x 48 hours/week = 480 hours x 75% = 360). If during the total work contract
period the employer does not offer sufficient workdays to the H-2A or corresponding
workers to reach the total amount required to meet the three-fourths guarantee, the
employer must pay such workers the amount they would have earned had they
actually worked for the guaranteed number of workdays. Wages for the guaranteed
75% period will be calculated at no less than the rate stated in the work contract.
If you think this is not a big deal, think again: in 2018, the U.S. Department
of Labor handed a Georgia farmer a notice demanding almost $1,000,000 in back pay
and penalties for alleged H-2A violations: more than $100,000 in back pay, and more
than $1,000 in civil money penalties (CMP) were attributed to alleged violations of
the three-quarters guarantee.

190211 Georgia AG Law CLE Materials for 3-22 - FINAL

19 | P a g e

Chapter 1
23 of 104

G.

NEW: Proposed H2C Visa Program.

Many feel the H2A and H2B (temporary, nonagricultural but including
forestry workers) visa programs fail to meet the needs of today’s farmers, foresters,
and ranchers, particularly since the numbers are limited and there are seasonal
restrictions which make year-round activities like dairying ineligible. Falling
unemployment numbers make the need for agricultural workers ever more visible,
attracting the attention of legislators eager to serve their constituents.
In 2017 Congress entertained The Agriculture Guestworker Act (“AG Act”)
(H.R. 4092) to address some of those issues. The AG act, as proposed, would create a
new visa category, the H2C, which would allow an employer to employ visa holders
for up to 18 consecutive months and allow workers to change jobs after completing
their initial contract of employment.
The new program would be administered by the U.S. Department of
Agriculture, not DOL. The mandated wage rate would be the higher of the prevailing
state/local wage or 15% above the federal minimum wage. Employers would no longer
be required to offer, or pay for, either housing or transportation for the H2C guest
workers. There would be an annual cap of 500,000 visas, with an automatic escalator
if all visas available are claimed. Former H-2A and H-2B workers would not be
counted against the cap when they continue working for the same employer, and a
worker who adjusts to legal status would not count.
The AG Act was revised and attached to H.R.4760 – “Securing America’s
Future Act of 2018” on January 10, 2018. No agriculture guest worker bill passed in
2017, or 2018. On January 17, 2019 Rep. Zoe Lofgren, D-Calif., introduced The
Agricultural Worker Program Act of 2019, H.R. 641 in the House of Representatives,
with a companion bill in the Senate introduced by Sen. Dianne Feinstein, D-Calif.
The hyper-partisan climate on Capitol Hill suggests that this bill is unlikely to meet
with success, either, but advocates for farmers will keep on trying to address
increasingly severe labor shortages in this sector.
III.
IMMIGRATION ISSUES
A.

Eligibility to Work: Form I-9s.

Form I-9 is used for verifying the identity and employment authorization of
individuals hired for employment in the United States. All U.S. employers must
ensure proper completion of Form I-9 for each individual they hire for employment in
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the United States. This includes citizens and noncitizens (such as H-2A workers).
Both employees and employers (or authorized representatives of the employer) must
complete the form.
On the form, an employee must attest to his or her employment authorization.
The employee must also present his or her employer with acceptable documents
evidencing identity and employment authorization. The employer must examine the
employment eligibility and identity document(s) an employee presents to determine
whether the document(s) reasonably appear to be genuine and to relate to the
employee and record the document information on the Form I-9. The list of acceptable
documents appears on the last page of the form. An employer should pay strict
attention to this list: employers have been prosecuted for requiring employees to
present specific documents when the form allows the employee to choose which
acceptable documents to submit. Forged documents present a special problem, since
many individuals who assist employees in completing the I-9 may not be skilled in
detecting counterfeit documents.
Employers must retain Form I-9 for a designated period and make it available
for inspection by authorized government officers.

Employers must have a completed Form I-9 on file for each person on their
payroll who is required to complete the form. Form I-9 must be retained and stored
by the employer either for three years after the date of hire or for one year after
employment is terminated, whichever is later. The form must be available for
inspection by authorized U.S. Government officials from the Department of
Homeland Security, Department of Labor, or Department of Justice.
B.

E-Verify.

E-Verify is an Internet-based system that compares information from an
employee’s Form I-9, Employment Eligibility Verification to data from U.S.
Department of Homeland Security and Social Security Administration records to
confirm employment eligibility. E-Verify works by comparing the information
employees provide on the I-9 against millions of government records. Some states,
including Georgia, require most private employers to join the E-Verify system and
run all new hires through the program.
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The Georgia E-Verify mandate was phased in over several years and since July
1, 2013, has applied to all employers with 10 or more employees. O.C.G.A. §36-606(a). Part-time employees working less than 35 hours a week and bona fide
independent contractors that receive 1099s are not counted as employees in
determining coverage under this E-Verify mandate. Under the law, a Georgia
employer must submit an affidavit each year certifying that it is on E-Verify or that
the business is not covered in order to receive or renew its business license. Whether
a Georgia employer is exempt from using the E-Verify program is determined by the
number of employees employed as of January 1 of the year during which the affidavit
is submitted. Thus, it would appear that an employer who does not meet the employee
threshold at the beginning of the year, but subsequently adds enough employees
during the year to meet the threshold, would not need to join E-Verify until the
following year assuming that it still falls under the E-Verify mandate at that time.
Generally, if the information matches, the employee receives an “Employment
Authorized” response in E-Verify. If the information does not match, the employee is
given an opportunity to resolve the problem. The employers must understand and
follow the proper procedures in E-Verify, which are designed to ensure fair treatment
and due process for all employees.
Most employees have their employment authorization confirmed during the EVerify initial verification process. Occasionally, E-Verify cannot instantly confirm
employment authorization because a manual review of the records in government
databases is necessary. For those cases requiring manual review, E-Verify will first
return a “DHS Verification in Process” response and will then usually provide an
initial verification result within 24 to 48 hours.
In some cases, the information from an employee’s Form I-9 does not match
government records and E-Verify will display a temporary case status that may
require additional action. In these cases, E-Verify will return a response called a
“Tentative Nonconfirmation” (TNC). A TNC response means that the Social Security
Administration (SSA) and/or the U.S. Department of Homeland Security (DHS) could
not confirm that the employee’s information matches government records. It does not
necessarily mean an employee is unauthorized to work or is an illegal immigrant as
there are legitimate reasons why an employee may receive this result.
Sometimes an employer will receive a notice from a government agency such
as the Social Security Administration (SSA) or the Department of Homeland Security
(DHS) advising them that an employee may be ineligible to work. If this occurs, the
employer must advise the employee of the information and allow the employee a
reasonable opportunity to submit documentation supporting their eligibility. If the
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employee contests the TNC and the employer refers the case in E-Verify, the
employee then has 8 Federal Government working days to visit DHS or an SSA field
office to resolve the situation. Only after an employee receives an “DHS or SSA Final
Nonconfirmation” may the employer terminate the employee based on E-Verify.

IV.
AWPA/MSPA
A.

Overview.

The Migrant and Seasonal Agricultural Worker Protection Act (MSPA, also
known as the Agricultural Worker Protection Act, or AWPA) protects migrant and
seasonal agricultural workers by establishing employment standards related to
wages, housing, transportation, disclosures and recordkeeping. MSPA also requires
farm labor contractors to register with the U.S. Department of Labor (DOL). MSPA
provides migrant agricultural workers and day-haul seasonal agricultural workers
the right to receive written notice of the terms and conditions of their employment
when recruited. In addition, it provides seasonal workers the right to receive such
notification upon the worker’s request. MSPA also requires employers of migrants
and seasonal agricultural workers to adhere to the disclosed terms and conditions of
employment. Certain exemptions and exclusions apply to these provisions.
MSPA gives migrant and seasonal agricultural workers the right to file a
complaint with the Wage and Hour Division, file a private lawsuit under the Act (or
cause a complaint or lawsuit to be filed), or testify or cooperate with an investigation
or lawsuit in other ways without being intimidated, threatened, restrained, coerced,
blacklisted, discharged, or discriminated against in any manner.
Posters. Each farm labor contractor, agricultural employer and agricultural
association that is subject to the MSPA and that employs any migrant or seasonal
agricultural worker is required to post a poster explaining the rights and protections
for workers required under the MSPA. Since workers often are mobile, many
employers put the poster on a vehicle.
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Notice for terms and conditions of housing. Each person or organization that
owns or controls a facility or real property used for housing migrant workers must
comply with federal and state safety and health standards. A written statement of
the terms and conditions of occupancy must be posted at the housing site where it
can be seen or be given to the workers. The written statement must include the
following information on the terms and conditions of occupancy of such housing:
•

The name and address of the farm labor contractor, agricultural
employer, or agricultural association providing the housing;

•

The name and address of the individual in charge of the housing;

•

The mailing address and phone number where persons living in the
housing facility may be reached;

•

Who may live at the housing facility;

•

The charges to be made for housing;

•

The meals to be provided and the charges to be made for them;

•

The charges for utilities; and

•

Any other charges or conditions of occupancy.

If the terms and conditions of occupancy are posted, the statement must be
displayed and maintained during the entire period of occupancy. If the terms and
conditions of occupancy are provided to the worker through a statement (rather than
through a posting), this statement must be provided to the worker prior to occupancy.
Employers may use a DOL form, WH Form 521 – Housing Terms and Conditions
(PDF), to satisfy this requirement.
Notice of employment terms. Each farm labor contractor, agricultural
employer, and agricultural association that recruits any migrant agricultural worker
must provide the following information at the time of recruitment, while seasonal
workers must be given the information when they are offered work, in writing, if
requested. The information required to be disclosed includes the following
information:
•

The place of employment (with specifics, such as the name and address
of the employer or the association);

•

The wage rates (including piece rates) to be paid;

•

The crops and kinds of activities on which the worker may be employed;

•

The period of employment;
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•

The transportation, housing, and any other employee benefits to be
provided, if any, and any costs to be charged for each; and

•

Whether state workers’ compensation or state unemployment
insurance is provided.

Payroll statements for workers. In addition to making records of payroll
information, the farm labor contractor, agricultural employer and agricultural
association must provide each migrant or seasonal agricultural worker a written
statement of this information. This information must be provided at the time of
payment for each pay period which must be no less often than every two weeks (or
semi-monthly). In addition to the payroll information specified below, such statement
shall also include the employer’s name, address, and employer identification number
assigned by the Internal Revenue Service. In the case of a worker who is jointly
employed, only one of the two joint employers need to provide a written statement to
the workers.
Field sanitation. The Occupational Safety and Health Act’s field sanitation
standards require covered agricultural establishments to provide toilets, potable
drinking water, and hand-washing facilities to hand-laborers in the field; to provide
each employee reasonable use of the above; and to inform each employee of the
importance of good hygiene practices.
B.

Farm Labor Contractors (FLC).

A Farm Labor Contractor (FLC) is someone who, for money or other valuable
consideration paid or promised to be paid, recruits, solicits, hires, employs, furnishes
or transports migrant and/or seasonal agricultural workers or, provides housing to
migrant agricultural workers. Agricultural employers, agricultural associations and
their employees are not included in the term. Before performing any farm labor
contracting activity, a farm labor contractor must register with the U.S. Department
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of Labor (DOL) and obtain a certificate of registration. A farm labor contractor must
be specifically authorized to provide housing or transportation to migrant or seasonal
agricultural workers prior to providing the housing or transportation. Persons
employed by farm labor contractors to perform farm labor contracting activities also
must register with DOL. Application for registration can be made at local offices of
the State Employment Service. Farm labor contractors and farm labor contractor
employees who perform farm labor contractor activities must carry proof of
registration and show it to workers, agricultural employers, agricultural associations,
and any other person with whom they deal as contractors. Agricultural associations,
agricultural employers, and their employees are not considered farm labor
contractors and do not have to register. However, before they engage the services of
any farm labor contractor, they must take reasonable steps to ensure that the
contractor has a DOL certificate of registration valid for the services to be performed.

C.

Joint Employment.

Under certain circumstances, the Department of Labor may determine that an
agricultural employer or association that uses the services of a farm labor contractor
is a joint employer of the agricultural workers furnished by the farm labor contractor.
In joint employment situations, the agricultural employer or association is equally
responsible with the farm labor contractor for compliance with employment-related
MSPA obligations, such as the proper payment of wages.
Agricultural employers who use the services of a farm labor contractor are
almost always in a situation of joint employment with the contractor in regard to the
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employees. Joint employment means that an individual is employed by two or more
persons at the same time. Where a joint employment relationship exists, each of the
employers must ensure that the employee receives all employment-related rights
granted by the MSPA, such as accurate and timely disclosure of the terms and
conditions of employment, written payroll records, and payment of wages when due.
If either party fails to comply with the law both parties may be held liable.
V.
RECORDS RETENTION REQUIREMENTS
Most of the various statutes that provide protections to agricultural workers
contain a section devoted to recordkeeping. Here is a summary of several of these
requirements.
A.

FLSA Required Information.

Records of the information listed below shall be maintained for each nonexempt worker. The Act prescribes no particular form for the records but does require
that the records include certain identifying information about the employee and data
about the hours worked and the wages earned. The law requires this information to
be accurate. The following is a listing of the basic records that an employer must
maintain:
1.

Employee’s full name and social security number.

2.

Address, including zip code.

3.

Birth date, if younger than 19.

4.

Sex and occupation.

5.

Time and day of week when employee’s workweek begins.

6.

Hours worked each day.

7.

Total hours worked each workweek.

8.

Basis on which employee’s wages are paid (e.g., “$9 per hour,” “$440 a
week,” “piecework”).

9.

Regular hourly pay rate.

10.

Total daily or weekly straight-time earnings.

11.

Total overtime earnings for the workweek.

12.

All additions to or deductions from the employee’s wages.
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13.

Total wages paid each pay period.

14.

Date of payment and the pay period covered by the payment.

FLSA record retention period. Payroll records, collective bargaining
agreements, sales and purchase records shall be preserved for at least three (3) years.
Records on which wage computations are based should be retained for two (2) years,
i.e., time cards and piece work tickets, wage rate tables, work and time schedules,
and records of additions to or deductions from wages. These records must be available
for inspection by Federal and State authorities. They may be kept at the place of
employment or in a central records office and may be maintained in paper or
electronic format.
B.

H-2A.

All employers filing applications for temporary employment certification
requesting H-2A agricultural workers are required to retain the following documents
and records proving compliance with 29 C.F.R. 655.167.
(1)

Proof of recruitment efforts, including:
(i)

Job order placement as specified in §655.121;

(ii)

Advertising as specified in §655.152, or, if used, professional,
trade, or ethnic publications;

(iii)

Contact with former U.S. workers as specified in §655.153; or

(iv)

Additional positive recruitment efforts (as specified in §655.154).

(2)

Substantiation of information submitted in the recruitment report
prepared in accordance with §655.156, such as evidence of nonapplicability of contact of former employees as specified in §655.153.

(3)

The final recruitment report and any supporting resumes and contact
information as specified in §655.156(b).

(4)

Proof of workers’ compensation insurance or State law coverage as
specified in §655.122(e).

(5)

Records of each worker’s earnings as specified in §655.122(j).

(6)

The work contract or a copy of the Application for Temporary
Employment Certification as defined in 29 CFR 501.10 and specified in
§655.122(q).

190211 Georgia AG Law CLE Materials for 3-22 - FINAL

28 | P a g e

Chapter 1
32 of 104

H-2A record retention period. The records and documents listed above must be
retained for a period of three (3) years from the date of certification of the Application
for Temporary Employment Certification or from the date of determination if the
Application for Temporary Employment Certification is denied or withdrawn. In
addition to the documents specified above, Associations must retain documentation
substantiating their status as an employer or agent, as specified in §655.131.
C.

AWPA/MSPA.

All payroll records made by farm labor contractors subject to the provisions of
the Agricultural Worker Protection Act (AWPA, formerly known as the Migrant and
Seasonal Worker Protection Act (MSPA)), must be retained by him for a period of
three (3) years. (20 C.F.R. 500.60(d).)
VI.
TITLE VII: DISCRIMINATION, HARASSMENT, AND RETALIATION
Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq., makes it illegal
to discriminate against someone on the basis of race, color, religion, national origin,
or sex. The courts decided that harassment was a form of discrimination, and that is
included within Title VII as well. The law also makes it illegal to retaliate against a
person because the person has complained about discrimination, filed a charge of
discrimination, or participated in an employment discrimination investigation or
lawsuit. The law also requires that employers reasonably accommodate applicants’
and employees’ sincerely held religious practices, unless doing so would impose an
undue hardship on the operation of the employer’s business.
Title VII applies to agricultural employers, as to all employers with more than
15 employees. Not surprisingly, Title VII often is invoked in litigation over alleged
discrimination in the terms and conditions of employment. For example, AfricanAmerican workers have sued agricultural employers alleging that they have been
discriminated against on the basis of race because the employers preferred Hispanic
H-2A workers. Many such cases are brought by legal services groups on behalf of
workers: sometimes the Equal Employment Opportunity Commission (EEOC), which
administers Title VII, will sue on behalf of workers.
Before filing a lawsuit under Title VII, an aggrieved employee must first file a
complaint with the Equal Employment Opportunity Commission (EEOC) or its state
equivalent (none in Georgia). The EEOC completes an intake questionnaire and
prepares a Charge, which it sends to the employer. The employer must respond with
a Statement of Position within a deadline. This is the employer’s opportunity to give
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its version of events. An effective position statement will provide a detailed factual
background, including documentation of disciplinary action and relevant witness
statements, a description of the investigation the employer conducted into any
complaints from the employee, and a concise statement of the employer’s legitimate,
nondiscriminatory reasons for taking the actions it did. A persuasive position
statement can result in a “no-cause” finding from the EEOC, effectively ending the
employee’s prospects for filing a lawsuit.

The EEOC is under a duty to attempt to mediate all charges it processes.
Sometimes an investigator will conduct an on-site investigation by going to the
employer’s place of business to interview witnesses and collect information;
sometimes there will simply be a telephone call. There is no charge for this service.
After the EEOC has completed its investigation (or upon the complaining
party’s request), the EEOC will issue a determination and a Notice of Right to Sue.
Once that document is issued, the complaining party must file a lawsuit within 180
days or be barred from suing. A complaining party may not file a lawsuit before going
through the charge process with the EEOC; and once that process is complete, he or
she must file within 180 days or forfeit the right to sue.
The employer’s Statement of Position is important because if it is compelling,
the EEOC will enter a “no cause” determination, concluding that there is no cause to
believe that discrimination has taken place. The EEOC will always issue a Notice of
Right to Sue (NRTS) upon conclusion of its investigation, and the EEOC’s conclusion
carries no weight as a binding legal precedent. However, the practical effect of a “no
cause” determination is that the complaining party will have a very hard time finding
a lawyer willing to take the case on a contingency basis. (Of course, a complaining
party can always proceed pro se, and many do.) In most states (Georgia, for example)
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the employee has 180 days after receiving the NRTS to file suit. The employer should
calendar the date: after that, the shadow has passed and the employee can no longer
sue the employer.
There is a maximum cap on damages in Title VII cases, but back pay, front
pay, and attorneys’ fees can make these cases ruinous for an employer.
The most important steps an employer can take to protect itself against EEOC
charges are (1) to adopt a clear policy against discrimination, harassment, and
retaliation, and (2) to adopt and enforce effective procedures for handling employee
complaints. In Faragher v. Boca Raton, 524 U.S. 775 (1998), and Burlington
Industries, Inc. v. Ellerth, 524 U.S. 742 (1998), the Supreme Court recognized and
affirmative defense to claims of harassment under Title VII of the Civil Rights Act of
1964 when the employer can prove (1) that the employer exercised reasonable care to
prevent and correct promptly any sexually harassing behavior; and (2) that the
plaintiff employee unreasonably failed to take advantage of any preventive or
corrective opportunities provided by the employer or to avoid harm otherwise. If an
employer has a policy prohibiting harassment, and an employee unreasonably fails
to report harassment under the policy, the Faragher-Ellerth affirmative defense may
be available.
VII.
OCCUPATIONAL SAFETY AND HEALTH (OSHA)
All employers, including farmers, have a duty to maintain a workplace free
from known hazards that can cause injury or death. As one might imagine, hazards
abound in the typical agricultural workplace. Workplace fatalities and serious
injuries must be promptly reported to OSHA, which will send an inspector to
investigate. An employer may be cited for violations, penalties may be assessed, and
an employer even may be barred from Federal contracts as a result.
A.

OSHA Standards.

Section 5(a)(1) of the OSH Act, often referred to as the General Duty Clause,
requires employers to “furnish to each of his employees’ employment and a place of
employment which are free from recognized hazards that are causing or are likely to
cause death or serious physical harm to his employees”. Section 5(a)(2) requires
employers to “comply with occupational safety and health standards promulgated
under this Act.” These requirements apply to all employers, and any employer can be
cited for a violation of the general duty clause unless there is a more specific standard
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that directly addresses the alleged hazard. There are also specific provisions that
apply to some or all agricultural employers only.
OSHA Inspections Require Either Consent or Warrant. OSHA is subject
to the Fourth Amendment requirements enshrined in the U.S. CONSTITUTION.
Marshall v. Barlow’s, Inc., 436 U.S. 307, 98 S. Ct. 1816 (1978). In U.S. v. Mar-Jac, 2018
WL 4896339 (11th Cir. 2018) (regrettably, not reported in F.3d), the Eleventh Circuit
affirmed a District Court decision quashing a warrant that was not supported by
probable cause. Following an isolated accident involving an electrical panel, OSHA
inspectors arrived at the employer’s poultry processing facility armed to conduct a
wall-to-wall inspection covering every aspect of the operation. The employer allowed
inspection related to the accident but refused to consent to the expanded search.
OSHA sought a warrant, arguing that an emphasis program authorized the expansion,
and also that entries in the OSHA 300 logs were evidence of hazards supporting
expansion. On the employer’s motion, the District Court quashed the warrant, finding
that OSHA’s emphasis program did not comply with Fourth Amendment
requirements that facilities be selected for wall-to-wall inspections using neutral
means; and that the OSHA 300 log was a record of incidents, not evidence of hazards.
OSHA appealed only the second rationale. The Eleventh Circuit affirmed the District
Court, agreeing with the District Court that the OSHA 300 logs did not present
sufficient “probable cause” to support an expanded search. (See, Mar-Jac 11th Circuit
Opinion, attached.)

Comment: This is an unusual and consequential, decision. Successful actions
to quash an OSHA inspection warrant are rare. Had OSHA prevailed, the OSHA 300
log, designed to create a record of incidents but not to determine cause or assign fault,
would have been converted into a weapon for OSHA to wield against employers:
something it was explicitly designed not to do, lest employers be discouraged from
making truthful reports. It’s also important because it reminds OSHA that it, too, is
subject to the U.S. CONSTITUTION, and does not get a pass simply because its mission
is to protect workers.
B.

General Standards.

All employers are subject to general health and safety standards, which
include the obligation to maintain logs and report on-the-job injuries; recordkeeping;
hazard communication; the duty to provide personal protective equipment (PPE); and
protection from retaliation.
Most discussions of OSHA focus on safety, but health concerns are equally
important. In addition to communicating hazards about and avoiding exposure to
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agricultural chemicals, agricultural employers – particularly in the South – should
be conscious of the risk of heat stroke. An incident or illness involving heat stroke
must be recorded, and possibly reported, just as any other workplace injury or illness.
C.

Heat.

Did you know that it can get hot in Georgia, in the summer, when you are
working outdoors in the sun? Exposure to excessive heat can lead to an OSHA
citation, particularly when it results in serious injury or death. In one recent case an
employer was cited when a field worker died despite being directed to rest in the
shade and given water. (Medical reports suggest that heat alone did not cause death.)
Some OSHA guidelines reference standards appear to say that it is an unreasonable
hazard to allow work outdoors when the temperature is in excess of 93 degrees: that
would prevent most summertime agriculture and construction work in the southern
United States between May and October. Other rules suggest that workers rest for
15 minutes out of every hour: piece-rate workers certainly aren’t going to stand for
that. More realistically, OSHA requires employers whose employees must work in
hot conditions to have a written plan and procedures for preventing heat-related
illness and injury. These include breaks, water, cooling stations, and monitoring to
ensure that workers are not in distress. (See, Heat Stress Program, attached.)
D.

Standards Specific to Agriculture (29 C.F.R. §1928).

The most significant standards pertinent to agricultural employers relate, not
surprisingly, to hazards associated with equipment. 29 C.F.R. §1928.51 relates to rollover protective structures (ROPS) for agricultural tractors; 29 C.F.R. §1928.52 and
.53 require protective frames or enclosures for wheel-type agricultural tractors; and
29 C.F.R. §1928.57 relates to guarding of farm field equipment, farmstead equipment,
and cotton gins. 29 C.F.R. §1928.110 governs field sanitation, which usually comes
up with respect to seasonal farmworkers. 29 C.F.R. §1928.1027 governs exposure to
the heavy-metal biohazard, cadmium.
Recent statistics were not available, but OSHA reports that between 1992 and
2009, the leading cause of death for farmworkers was tractor overturns, accounting
for over 90 deaths annually. The most effective way to prevent tractor overturn
deaths is the use of ROPS, but in 2006 only 59% of tractors used on farms in the US
were equipped with these devices. That percentage has surely increased over the last
decade, but it remains an important concern.
Seat belts are required on most equipment, from forklifts to giant mowers, and
it is the employer’s duty to make sure they are both usable and used. In one case,
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OSHA imposed heavy penalties on an employer after a fatal rollover because the
evidence showed the seat belt buckle was clogged with debris to the point where it
could not be fastened. The court concluded that the blockage predated the accident
and showed that the employer had been lax in its enforcement of the seat belt rule.
Safety training also is required, and the prudent employer will document
training sessions showing (1) when they were conducted; (2) who attended (use a signin sheet); (3) the subject matter covered; and (4) how long the session lasted. OSHA
often imposes separate penalties for failure to train, or to communicate work rules
and hazards. An agricultural employer, like any other employer, should carefully
document work rules and policies, training, and hazard communication.
E.

Cotton.

Cotton gins present many of the hazards present in general industry, and are
subject to those requirements (i.e., machine guarding, noise abatement) that apply in
all industrial settings. OSHA also has a standard specific to cotton gins. OSHA’s
agricultural standards specifically cover cotton gins in 29 C.F.R. §1928.57, which
deals with guarding of farm field equipment, farmstead equipment, and cotton gins.
Cotton dust is often present in the air during cotton handling and processing.
Cotton dust may contain many substances including ground-up plant matter, fiber,
bacteria, fungi, soil, pesticides, non-cotton matter, and other contaminants that may
have accumulated during growing, harvesting, and subsequent processing or storage
periods. Cotton dust hazards are addressed in specific standards for the general
industry.
OSHA’s cotton dust standard, 29 C.F.R. §1910.1043(a)(2), specifically excludes
cotton ginning from coverage. The only standards that OSHA can apply to
agricultural operations are the agriculture standards in 29 CFR Part 1928, and the
few general industry standards referenced in §1928.21, which are also applicable to
agricultural operations.
F.

Language and Communications.

Since approximately one half of farmworkers in the United States are
Hispanic, training, warning labels, and the usual notices that must be posted in every
workplace should be available in Spanish as well as English. OSHA requires that
employers conduct all required training of workers in a language and vocabulary
workers can understand. Since a lot of work takes place outdoors, consider displaying
required posters and notices in the bus used to transport workers to the fields.
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G.

Labor Camps.

29 C.F.R. §1910.142 contains OSHA standards specific to temporary labor
camps. The requirements are remarkably specific, and cover everything from site
preparation and drainage, to distance from any livestock, standards for sleeping
quarters (at least 50 square feet per occupant, bunks at least 48 inches apart), even
lockers for the storage of the workers’ personal property (must be at least 12 inches
from the floor).
Penalties can be severe: housing violations, even for such seemingly
insignificant things as torn window screens, can result in enormous penalties. In one
case, an employer was filed more than $10,000 because he failed to provide single-use
paper cups for field workers to use to drink water.
H.

Forestry.

Forestry is classified as agriculture in some settings, and separately in others.
For example, the FLSA contains specific exemptions to overtime pay requirements
for farms and agricultural employers, but they do not extend to workers who plant
trees for a living – although plant growers (nurseries) have been held to be entitled
to the overtime exemption for agriculture. Similarly, nonimmigrant visas for
temporary agricultural workers under the H-2A program cannot be used for forestry
workers, who must enter under the H-2B visa program.
OSHA’s general industry standards – machine guarding, noise exposure, fall
protection – are the most commonly cited in the forestry industry. Logging and timber
operations are hazardous industries that involve heavy equipment such as tractors
and lifts operating on rough terrain as well as deafening and dangerous chainsaws.
Accidents will lead to investigations, citations, and penalties.
I.

Reporting Requirements.

On May 11, 2016, OSHA issued a final rule requiring employers to
electronically submit injury and illness data on an annual basis. The rule also
included guidance for employers on the impact of the new anti-retaliation provisions
on drug and alcohol testing and safety incentive programs in the workplace. Various
trade associations filed suit challenging various provisions in the final rule, but a
preliminary injunction was denied by a court ruling on November 28, 2016.
The “anti-retaliation” provisions of the new rule went into effect on December
1, 2016. The rule requires employers to inform employees of their right to report workrelated injuries and illnesses without retaliation, and the notice requirement may be
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satisfied by posting the OSHA “Job Safety and Health - It’s the Law” worker rights
poster (from April 2015 or later).
Some of the controversial portions of the anti-retaliation provisions that will
be tested in court include a provision dealing with the circumstances under which an
employer may test for drugs when an employee reports an injury or illness. In
evaluating whether it has an objectively reasonable basis for such testing, the
employer is supposed to determine whether it has a reasonable basis for believing
that drug use by the reporting employee could have contributed to the injury or
illness. Employers may continue to drug test in accordance with state workers’
compensation laws or other state or federal laws.
On January 25, 2019, OSHA published revisions to its electronic recordkeeping
rules. As expected, OSHA eliminated the requirement for employers to electronically
submit Forms 300 and 301 to OSHA. The rule, located at 29 C.F.R. §1904.41, still
requires employers with 250 or more employees and establishments with 20 to 249
employees in certain designated industries to electronically submit Form 300A to
OSHA annually. The revised rule also requires those employers to submit their
Employer Identification Numbers. In other words, OSHA generally adopted as the
final rule what it proposed in July 2018. OSHA chose not to rescind or reverse
§1904.36, which allows the agency to issue citations for employee whistleblower
discrimination or retaliation without a complainant and without regard for the §11(c)
requirement that whistleblower complaints be filed by a complainant within 30 days
of an adverse action.
The electronic reporting rule does not prohibit safety incentive programs in
and of themselves, but OSHA takes a position that the safety incentive programs
should not be applied in a way that penalizes employees for reporting injuries or
illnesses.
J.

Recordkeeping and Retention.

All employers with more than 10 employees must use the OSHA Form 300 to
record and classify work-related injuries and illnesses and to note the extent and
severity of each case. When an incident occurs, the employer must record specific
details about what happened and how it happened. An injury or illness is considered
work-related if an event or exposure in the work environment caused or contributed
to the condition or significantly aggravated a preexisting condition. Work-relatedness
is presumed for injuries and illnesses resulting from events or exposures occurring in
the workplace, unless an exception specifically applies.
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Work-related injuries and illnesses must be recorded if they result in death,
loss of consciousness, days away from work, restricted work activity or job transfer,
or medical treatment beyond first aid.
Recent OSHA rule changes expanded the list of severe work-related injuries
that all covered employers must report to OSHA. Employers must report to OSHA
(1) all work-related fatalities within 8 hours; and (2) all work-related inpatient
hospitalizations, and all amputations and all losses of an eye within 24 hours. Reports
may be made to OSHA by calling OSHA’s free and confidential number at 1-800-321OSHA, by calling the closest Area Office during normal business hours, or by using a
new online form. Only fatalities occurring within 30 days of the work-related incident
must be reported to OSHA. Further, for an in-patient hospitalization, amputation or
loss of an eye, these incidents must be reported to OSHA only if they occur within 24
hours of the work-related incident.
OSHA’s Final Rule on record keeping and electronic submission of recordable
injury and illnesses includes new provisions prohibiting discrimination and
retaliation against employees for reporting such workplace injuries or illnesses.
Employers must establish and communicate to its employees “a reasonable
procedure” for employees to report work-related injuries and illnesses promptly
and accurately without fear of discrimination or retaliation. This notice
requirement can be accomplished by posting the “OSHA Job Safety and Health C
It’s The Law” worker rights poster (dated April 2015 or later available at
www.osha.gov/Publications/poster.html). Any such reporting procedure cannot deter
or discourage employees from reporting. OSHA maintains that any program that
requires such reporting within a limited time frame would not be reasonable since it
would effectively discourage reporting. Rather, for a policy to be reasonable, it must
allow the employee to report the injury within a reasonable time after the employee
realized that a work-related injury has occurred.
By the same token, OSHA is wary of any type of “incentive programs” which
the agency believes can be retaliatory since it could interfere with reporting injuries
and illnesses even when such programs are part of a larger compliance program. For
example, OSHA would not approve of any program that would deny benefits to
employees for reporting an injury or illness such as losing a safety bonus due to a
worker injury. On the other hand, incentive programs that make a reward contingent
on following legitimate safety rules or promotes employee participation in safety
would be acceptable.

190211 Georgia AG Law CLE Materials for 3-22 - FINAL

37 | P a g e

Chapter 1
41 of 104

K.

Drug Testing.

On the issue of drug testing, in the Preamble of the Federal Register (although
not in any of the regulations), OSHA asserts that any blanket post-accident drug
testing would deter proper reporting and thus would constitute a discriminatory
adverse employment action. This position is at odds with most employer=s policies to
conduct mandatory post-accident drug testing and would not likely survive judicial
scrutiny. This also stands in stark contrast with the U.S. Department of
Transportation, which mandates post-accident drug testing for covered drivers.
Regardless, employers wishing to avoid challenges to their policies may consider
amending them to limit such drug testing only to situations where there is reasonable
suspicion that alcohol or drugs contributed to the accident or require it for all safety
work rule violations. If you adopt reasonable suspicion testing, you should document
the reasons that created the reasonable suspicion which justified the drug test such
as the employee appearing visibly intoxicated or acting out of character. Employers
should also consider adopting broad policies prohibiting employees from coming to
work under the influence of alcohol or drugs as this would avoid claims of
discrimination or retaliation.
CONCLUSION
In most respects, the farmer is like any other employer in the United States:
subject to a plethora of laws enacted to ensure a safe and fair workplace. There are a
few exemptions, such as the agricultural exemptions under the FLSA, that lighten
the burden somewhat; but the countervailing burdens associated with H-2A labor
more than offset any advantage. And then there’s the weather. Careful planning and
diligent recordkeeping are the best bulwark against liability. We hope this seminar
will equip Georgia attorneys involved in agricultural law to spot labor and
employment issues to better protect their agricultural clients.
###
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[DO NOT PUBLISH]
IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT
________________________
No. 16-17745
________________________
D.C. Docket No. 2:16-cv-00192-WCO
UNITED STATES OF AMERICA,
Plaintiff-Appellant,
versus
MAR-JAC POULTRY, INC.,
Defendant-Appellee.
_______________________
Appeal from the United States District Court
for the Northern District of Georgia
_______________________
(October 9, 2018)

Before TJOFLAT and JORDAN, Circuit Judges, and STEELE, * District Judge.

*

Honorable John E. Steele, United States District Judge for the Middle District of
Florida, sitting by designation.
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STEELE, District Judge:
The district court quashed a judicially-issued inspection warrant for a
poultry processing facility, but stated that the United States could submit a new
warrant application with a reduced scope. Rather than present such a new
application, the United States chose to forego inspection but appeal the district
court’s decision. After review of the record, and with the benefit of oral argument,
the court affirms the district court’s order quashing the inspection warrant.
I.
On February 3, 2016, an employee of Mar-Jac Poultry, Inc. (“Mar-Jac”), a
poultry processing facility in Georgia, was injured at work while attempting to
repair an electrical panel using a non-insulated screwdriver. An arc flash resulted
in severe burns to the employee’s hand and face, and required the employee’s
hospitalization.
On February 4, 2016, Mar-Jac reported the electrical accident to the United
States Department of Labor’s Occupational Safety and Health Administration
(“OSHA”), as it was required to do by federal regulation. In response, on
February 8, 2016, OSHA sent an inspection team to Mar-Jac’s facility to make an
unprogrammed inspection, i.e., an inspection based upon information received
concerning the specific facility. The OSHA investigators requested to inspect not
only those hazards involved in the electrical accident, but also to conduct a
2
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comprehensive inspection of the entire facility for additional hazards. Mar-Jac
consented to inspection of the electrical accident site and the tools involved, but
refused to permit inspection of any additional areas or hazards. OSHA’s physical
inspection of the poultry facility, as limited by Mar-Jac, found three potential
violations of OSHA standards concerning (1) electrical safety, (2) personal
protective equipment, and (3) the guarding of machines and controlling of
hazardous energy.
In addition to allowing the limited physical inspection, Mar-Jac provided
OSHA with a copy of a portion of an evaluation performed by an outside
consultant which criticized the company’s lack of an appropriate program to abate
risks to employees from electrical shocks. 1 Mar-Jac also provided OSHA with the
company’s 2013-2015 work-related serious illness and injury logs (“OSHA 300
logs”) mandated by federal regulation. OSHA ultimately concluded that the
OSHA 300 logs suggested violations in six areas common to poultry processing:
(1) recordkeeping issues, (2) ergonomic hazards, (3) biological hazards, (4)
chemical hazards, (5) struck-by hazards, and (6) slip, trip, and fall hazards.
In addition to having this information specific to the Mar-Jac facility, OSHA
had created “emphasis programs” in industries that pose a high risk to workers.

1

Mar-Jac did not provide OSHA with a full copy of the report, but only provided the portions
regarding the lack of an electrical hazard program.
3
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For fiscal year 2016, the Regional Emphasis Program for Poultry Processing
Facilities for Region IV (“Poultry REP”) identified sixteen categories of hazards
which were of particular concern in poultry processing facilities in Georgia and
seven neighboring states. The Poultry REP also provided neutral criterion which
could lead to a randomly generated “programmed” inspection of a particular
facility.
On March 31, 2016, OSHA submitted an application to a federal magistrate
judge seeking a judicial warrant to inspect the Mar-Jac facility with respect to the
three hazards directly implicated by the accident, the six hazards implicated by the
OSHA 300 logs, and the remaining hazards that the Poultry REP identified as
being of particular concern within the poultry processing industry. The application
sought this inspection based on two independent grounds. First, the application
asserted that the investigators had personally observed hazards relating to the
electrical incident, and that an inspection of the OSHA 300 logs revealed six
hazards common to poultry processing facilities. Based on this specific evidence,
OSHA asserted that probable cause existed to conduct a comprehensive search of
the entire facility for these hazards and the remaining hazards identified in the
Poultry REP. Second, the application asserted in the alternative that probable
cause existed to support a programmed inspection pursuant to neutral criteria
contained in OSHA’s Poultry REP.
4
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On April 1, 2016, the magistrate judge granted the application in its entirety
and issued a judicial inspection warrant as requested by OSHA.
Mar-Jac promptly filed an emergency motion to quash the inspection
warrant. The issuing magistrate judge held a hearing on the motion to quash, took
testimony, and ultimately issued a Report and Recommendation to the district
court recommending that Mar-Jac’s motion to quash be granted. During the
evidentiary hearing, evidence in addition to that which was initially included with
the warrant application was presented and considered by the magistrate judge.
On November 2, 2016, over OSHA’s objections, the district judge adopted
the magistrate judge’s Report and Recommendation and quashed the inspection
warrant. In a written opinion, the district court found, as had the magistrate judge,
that OSHA had demonstrated administrative probable cause for issuance of a
warrant to inspect for (1) electrical dangers, (2) the availability and use of personal
protective equipment, (3) the guarding of machines and the controlling hazardous
energy, and (4) recordkeeping violations. The district court also found, as had the
magistrate judge, a lack of reasonable suspicion for the other five violations which
OSHA asserted were supported by the OSHA 300 logs and the remaining hazards
identified in the Poultry REP. The district court further found that OSHA had
failed to establish that Mar-Jac was selected for inspection pursuant to an
application of neutral criteria. The district court stated that OSHA could seek a
5
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new inspection warrant consistent with these parameters. The district court, like
the magistrate judge, considered the additional evidence presented at the
evidentiary hearing in adopting the Report and Recommendation.
OSHA never sought a new inspection warrant, but rather filed this appeal
pursuant to 29 U.S.C. § 1291.
II.
On appeal, the United States asserts that the district court improperly
quashed the inspection warrant with respect to five hazards: (1) ergonomic
hazards; (2) biological hazards; (3) chemical hazards; (4) struck-by hazards; and
(5) slip, trip, and fall hazards. 2 The United States argues that OSHA had
demonstrated “ample” reasonable suspicion that an inspection with regard to these
five hazards would reveal violations of the Act, and asserts that the district court
erred as follows: (1) While the district court acknowledged that OSHA was
required to show reasonable suspicion of violations, it actually applied a far higher
standard by requiring OSHA to show that employees had been injured as the result
of a violation of an OSHA standard; (2) The district court misunderstood the terms
“hazard” and “violation” and their relation to one another; and (3) The district

2

The United States does not appeal the district court’s determination that OSHA did not have
sufficient grounds to obtain a warrant as to the other hazards identified in the Poultry REP that
were not related to the electrical incident nor supported by the OSHA 300 logs, or the district
court’s rejection of the basis for a programmed inspection.
6
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court mistakenly suggested that OSHA relied on the mere presence of a reported
injury to call for a full scale investigation of the hazard related to the injury.
A. Standard of Review
The Supreme Court has “repeatedly said that after-the-fact scrutiny by courts
of the sufficiency of an affidavit should not take the form of de novo review. A
magistrate’s determination of probable cause should be paid great deference by
reviewing courts.” Illinois v. Gates, 462 U.S. 213, 236 (1983) (citation omitted).
See also West Point-Pepperell, Inc. v. Donovan, 689 F.2d 950, 959 (11th Cir.
1982) (“A magistrate's probable cause determination is entitled great deference,
and is conclusive in the absence of arbitrariness.” (internal citation omitted)).
This remains the standard even though a de novo standard is applied to review
determinations of reasonable suspicion and probable cause when no warrant was
involved. Ornelas v. United States, 517 U.S. 690, 698-99 (1996).3
Matters of law are reviewed de novo, and the Court applies a de novo
standard in determining whether the lower court applied the correct legal standard.
United States v. Lee, 208 F.3d 1306, 1307 (11th Cir. 2000).

The Court notes that published decisions from this Circuit have held that these Supreme Court
cases require a de novo standard even when a warrant was involved. E.g., United States v.
Albury, 782 F.3d 1285, 1292 (11th Cir. 2015); United States v. Bradley, 644 F.3d 1213, 1263
(11th Cir. 2011); United States v. Butler, 102 F.3d 1191, 1198 (11th Cir. 1997).
3
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B. The Occupational Safety and Health Act of 1970
The Occupational Safety and Health Act of 1970, 29 U.S.C. § 651 et seq.
(the “Act”) , “delegates broad authority to the Secretary [of Labor] to promulgate
different kinds of standards” for the purpose of “ensuring safe and healthful
working conditions for every working man and woman in the Nation.” Indus.
Union Dep't, AFL–CIO v. Am. Petroleum Inst., 448 U.S. 607, 611 (1980). To
enforce these standards, the Act, among other things, authorizes two types of
inspections by the Secretary, acting through OSHA. A programmed inspection
may be conducted in accordance with a general administrative plan based on
neutral criteria, 29 U.S.C. § 657(a) (sometimes referred to as section 8(a) of the
Act), or an unprogrammed inspection may be conducted based on specific
evidence of an existing violation, 29 U.S.C. § 657(f) (sometimes referred to as
section 8(f) of the Act). See Donovan v. Sarasota Concrete Co., 693 F.2d 1061,
1068 (11th Cir. 1982); West Point-Pepperell, Inc., 689 F.2d at 956-57.
Although the Act does not explicitly require a judicial warrant to conduct
either type of inspection, it is clear after Marshall v. Barlow’s, Inc., 436 U.S. 307
(1978) that, unless the employer consents, a judicial warrant is required by the
Fourth Amendment of the United States Constitution. Donovan, 693 F.2d at
1068; West Point-Pepperell, Inc., 689 F.2d at 956-57. While probable cause is
necessary to obtain an inspection warrant, it is not probable cause in the criminal
8
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sense. Barlow’s, Inc., 436 U.S. at 320 (“Probable cause in the criminal law sense
is not required.”). Rather, the required probable cause for an inspection warrant
may consist of either (1) a showing of specific evidence of an existing violation, or
(2) a showing that “reasonable legislative or administrative standards for
conducting an . . . inspection are satisfied with respect to a particular
[establishment].” Id. at 320–21 (alterations in original) (quoting Camara v. Mun.
Court, 387 U.S. 523, 538 (1967)). Because the United States does not appeal the
district court’s rejection of its argument concerning a programmed inspection
based upon reasonable administrative standards pursuant to the Poultry REP, the
Court focuses only on probable cause based upon specific evidence.
“[A] more individualized inquiry is required” when examining a warrant for
an unprogrammed inspection because of the “increased danger of abuse of
discretion and intrusiveness” due to the “lack [of] administrative and legislative
guidelines that ensure that the target of the search was not chosen for the purpose
of harassment.” Donovan, 693 F.2d at 1068. While probable cause in the
criminal law sense is not required, “[r]easonableness remains the ultimate standard
in evaluating the propriety of an administrative search.” Id. at 1069-70; West
Point-Pepperell, Inc., 689 F.2d at 957.
Hence, the evidence of a specific violation required to establish
administrative probable cause, while less than that needed to show a
probability of a violation, must at least show that the proposed
inspection is based upon a reasonable belief that a violation has been
9
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or is being committed and not upon a desire to harass the target of the
inspection. This requirement is met by a showing of specific evidence
sufficient to support a reasonable suspicion of a violation.
West Point-Pepperell, Inc., 689 F.2d at 958.
The scope of such an unprogrammed inspection must bear an appropriate
relationship to the violation alleged by the evidence. Donovan, 693 F.2d at 1068–
69. “[W]hen nothing more is offered than a specific complaint relating to a
localized condition, probable cause exists for a search to determine only whether
the complaint is valid.” Id. A full scope inspection of a facility may nonetheless
be authorized in some circumstances. For example, Donovan stated “it is
conceivable that a specific violation plus a past pattern of violations may be
probable cause for a full scope inspection. In addition, a specific complaint may
allege a violation which permeates the workplace so that a full scope inspection is
reasonably related to the complaint.” Id. at 1068–69.
C. Alleged District Court Errors
(1) Utilization of Improper Probable Cause Standard
The United States asserts that the district court, while citing to the correct
reasonable suspicion standard, actually applied a more stringent, and improper,
standard by requiring OSHA to affirmatively show that the injuries occurred as a
result of a violation. To support this conclusion, the United States cites the
following two sentences from the district court’s written opinion: “The fact that an
10
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injury or illness is recordable [in the OSHA 300 logs] does not show that it was the
result of a violation of an OSHA standard,” and that “the magistrate judge
correctly concluded ‘the mere presence of a reported injury on the OSHA 300 form
[does not] support a full scale investigation of the hazard related to that injury.’”
After de novo review, we conclude that the district court utilized the correct
legal standard. The district court clearly recognized the Eleventh Circuit’s
adoption of the reasonable suspicion standard in West Point-Pepperell, Inc., 689
F.2d at 958, and applied that standard to the facts alleged in the warrant
application. The district court did not impose a more stringent standard, but simply
found that the facts set forth by OSHA did not satisfy the reasonable suspicion
standard. The two sentences cited by the United States do not demonstrate the
contrary. The district court did not apply an incorrect legal standard in its review
of the sufficiency of the application for the inspection warrant.
(2) Distinction Between “Hazard” and “Violation”
The United States also asserts that the district court confused the terms
“hazard” and “violation,” and mistakenly believed that evidence of a hazard is
wholly distinct from evidence of a violation. The United States argues that hazards
can be violations, and points to the injuries reported in the OSHA 300 logs for the
proposition that because there was an injury, there must have been a hazard, and
because there was a hazard, there is likely a violation to be found.
11
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The existence of a “hazard” does not necessarily establish the existence of a
“violation,” and it is a “violation” which must be established by reasonable
suspicion in the application. It is certainly true that each covered employer “shall
comply with occupational safety and health standards promulgated under this
chapter.” 29 U.S.C. § 654(a)(2). It is simply not the case that the existence of a
hazard necessarily establishes a violation, and the government’s citation to the
general duty clause is not to the contrary.
To implement the purpose of OSHA, “Congress imposed dual obligations on
employers,” “a ‘general duty’ to free the workplace of all recognized hazards” and
“a ‘special duty’ to comply with all mandatory health and safety standards.”
ComTran Grp., Inc. v. U.S. Dept. of Labor, 722 F.3d 1304, 1307 (11th Cir. 2013).
A covered employer “commits a general duty clause violation when he fails to
‘furnish to each of his employees employment and a place of employment which
are free from recognized hazards that are causing or are likely to cause death or
serious physical harm to his employees.’” Pepper Contracting Servs. v.
Occupational Safety & Health Admin., 657 F. App’x 844, 847 (11th Cir. 2016)
(quoting 29 U.S.C. § 654(a)(1)). To prove a violation of a general duty clause,
“the Secretary must establish that ‘(1) the employer failed to render its work place
free of a hazard; (2) the hazard was recognized; . . . (3) the hazard caused or was
likely to cause death or serious physical harm’ and ‘(4) the hazard [was]
12
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preventable.’” Id. at 847–48 (omission in original) (citation omitted). On the
other hand, a violation of an OSHA standard is established by showing “(1) that
the regulation applied; (2) that it was violated; (3) that an employee was exposed to
the hazard that was created; and importantly, (4) that the employer ‘knowingly
disregarded’ the Act's requirements.” ComTran Grp., Inc., 722 F.3d at 1307.
Therefore, under either the general or special duty clause, a hazard does not itself
establish a violation. The district court did not err in distinguishing between
hazards and violations.
(3) Application’s Evidence of Reasonable Suspicion
It is undisputed that there is no relation between the electrical accident and
the five hazards at issue. The United States asserts, however, that the application
for the inspection warrant provided “ample evidence” of reasonable suspicion of
violations as to the five hazards at issue. The United States views the OSHA 300
logs and the analysis of the logs by OSHA officials as being of particular
importance with regard to these five hazards.
The OSHA 300 logs contain a listing of work-related injuries and illnesses
that employers are required to record and maintain. 29 C.F.R. §§ 1904.4, 1904.7.
The logs contain the employee’s name, job title, date of injury or illness, location
where the event occurred, description of the injury or illness, classification of the
case, number of days missed, and whether it was an injury or other type of illness.
13
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A “one or two line description for each recordable injury or illness” is to be
included on the OSHA 300 logs. 29 C.F.R. § 1904.29. Many of the descriptions
leave the reader knowing little, if anything, about the actual cause of the injury or
illness. The descriptions relied on by OSHA are those such as:
“Sprain/Back/Concrete Steps” and “irritation/left eye/water.”
These logs, as their title suggests, record work-related injuries and illnesses,
not OSHA violations. The Regulations provide that “[r]ecording or reporting a
work-related injury, illness, or fatality does not mean that the employer or
employee was at fault, that an OSHA rule has been violated, or that the employee
is eligible for workers’ compensation or other benefits.” 29 C.F.R. § 1904.0. The
existence of injuries thus does not necessarily mean that the injuries were caused
by OSHA violations, or justify the issuance of an administrative warrant for
evidence of OSHA violations. The Court notes, however, that although OSHA 300
logs do not document the cause of the injury or illness, they can be relevant to
whether hazards exist.
The content of the OSHA 300 logs in this case fails to create reasonable
suspicion either alone or in combination with the other information in the
application. As to ergonomic hazards, the United States asserts that “multiple
reports of work-related musculoskeletal illnesses, such as tendonitis and
tendomyopathy” are recorded in the OSHA 300 logs, providing reasonable
14
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suspicion that Mar-Jac lacks an appropriate ergonomics program. A review of the
OSHA 300 logs shows that the twenty-five incidents relied on to support a warrant
to inspect as to an ergonomics plan have vague descriptions and fail to show any
pattern as to the location of the injury (elbow, hand, wrist, back, shoulder, thigh,
arm, knee, etc.) or any pattern as to the department where the injuries occurred
(rehang, debone, live dock, shipping, evisceration, cone line, stack off, sizing, etc.).
With a workforce of 1,112 employees within the facility, the OSHA 300 logs fail
to provide reasonable suspicion that ergonomics violations are likely to be found.
As to biological and chemical hazards, the United States asserts that
“multiple reports of eye infections and eye injuries among workers in the areas
where workers encounter live chickens and sanitation chemicals, respectively,
provid[e] cause for reasonable suspicion that Mar-Jac is not taking adequate steps
to abate biological and chemical hazards.” The OSHA 300 logs from 2015 contain
ten reports of eye injuries, the 2014 logs contain two reports of eye injuries, and
the 2013 logs contain zero reports of eye injuries. Therefore, the United States
asserts that twelve eye injuries over the course of three years among 1,112
employees provides reasonable suspicion that biological and chemical violations
may be found. The Court disagrees, and holds that these logs on their own fail to
establish reasonable suspicion of biological and chemical violations.

15
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As to struck-by hazards, the United States asserts that “multiple reports of
employees being injured by equipment used to transport products and material”
provide cause for reasonable suspicion that material power industrial truck hazards
will be found. The sole evidence relied upon by the United States is six struck-by
injuries recorded in the 2015 OSHA 300 logs. The Court finds that six recorded
incidents over a year at a facility with over a thousand employees do not provide
reasonable suspicion that struck-by violations are likely to be found at the facility.
Lastly, as to slip, trip, and fall hazards, the United States asserts that
“multiple reports of workers suffering slip-related injuries[] provid[e] cause for
reasonable suspicion that Mar-Jac has failed to adequately prevent common slip,
trip, and fall hazards.” As support, the United States points to seven slip, trip, and
fall injuries recorded in the 2015 OSHA 300 logs. Once again, the Court finds that
seven slip, trip, and/or fall recordings in the 2015 OSHA logs at a poultry
processing facility with over one thousand employees do not provide reasonable
suspicion to support the issuance of a warrant to search for slip, trip, or fall
violations.
In its affidavit to the magistrate judge, OSHA also attached citations and a
settlement agreement entered into between Mar-Jac and OSHA in 2009. A review
of the previous citations from more than seven years before reveals that no
citations were issued for violations relating to ergonomic, biological, struck-by, or
16
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slip, trip, and fall hazards. Three of the citations seemingly relate to chemical
hazards—one regarding the rust that occurred from ammonia corrosion; one for
failure to wear safety goggles; and one for failure to have facilities for drenching
and flushing of the eyes. Even when considered in conjunction with the ten eye
injury reports in the 2015 OSHA 300 logs and the two eye injury reports in the
2014 OSHA 300 logs, the Court does not find that reasonable suspicion of likely
chemical violations sufficient to support issuance of a warrant to inspect for
chemical violations.
As the magistrate judge and the district judge both noted, OSHA may file a
new application for a warrant to inspect as to these potential violations, and the
judicial officer will determine anew whether OSHA has established the required
administrative probable cause. 4
For the reasons stated, the judgment of the district court is affirmed.

4

Affidavits in support of search warrants can become stale under certain circumstances. United
States v. Domme, 753 F.2d 950, 953 (1985).
17
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JORDAN, Circuit Judge, concurring in the judgment.
I agree that we should affirm the district court’s order quashing the
inspection warrant as to the five hazards that are the subject of OSHA’s appeal.
But I think the case is a close one, and write to explain why.
The circumstances presented are unusual. After Mar-Jac moved to quash the
warrant, the magistrate judge held an evidentiary hearing. In their orders, both the
magistrate judge and the district court considered the additional evidence presented
by OSHA at the hearing. See D.E. 14 at 6-7; D.E. 19 at 4-8, 12-13. On appeal
OSHA has argued the issue of administrative probable cause under Marshall v.
Barlow’s, Inc., 436 U.S. 307, 320-21 (1978), and its progeny by relying in part on
the evidence presented at the hearing, and Mar-Jac has not objected to that mode of
analysis (though it has focused its own argument on the OSHA 300 logs). See Br.
for Appellant at 19; Br. for Appellee at 8-22. I therefore assume, without
deciding, that OSHA could supplement its application and affidavit for a warrant
with the subsequent testimony and evidence presented at the hearing.
OSHA 300 logs do not document the cause of an injury or illness, see 29
C.F.R. § 1904.29, but they are relevant to whether hazards exist. And hazards
matter, because the question of administrative probable cause is not whether there
is evidence of actual violations, but rather whether there is “specific evidence
sufficient to support a reasonable suspicion of a violation.” West Point Pepperell,
18
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Inc. v. Donovan, 689 F.2d 950, 958 (11th Cir. 1982). The evidence presented at the
hearing, which included some comparative analysis of the information in the
OSHA logs (e.g., how the number of certain injuries at Mar-Jac compares to
industry averages), makes the issue of administrative probable cause somewhat
more difficult. The more that a company’s injuries exceed the industry average, it
seems to me, the more likely that the OSHA logs can provide a reasonable
suspicion of existing violations.
But we are not exercising plenary review, and the applicable standard of
review here drives the result. A lower court’s determination of probable cause
(and also, I think, its determination of lack of probable cause) in a warrant scenario
“should be paid great deference by reviewing courts.” Illinois v. Gates, 462 U.S.
213, 236 (1983). In the administrative context, we have explained that a
“magistrate’s probable cause determination is entitled to great deference, and is
conclusive in the absence of arbitrariness.” West Point Pepperell, 689 F.2d at 959
(citations omitted). Under this deferential standard, OSHA cannot obtain reversal.
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HEAT STRESS PROGRAM
1.

Definitions (taken from California Code of Regulations, Title 8, Section 3395)
“Acclimatization” means temporary adaptation of the body to work in the heat
that occurs gradually when a person is exposed to it. Acclimatization peaks in
most people within four to fourteen days of regular work for at least two hours
per day in the heat.
“Heat Illness” means a serious medical condition resulting from the body’s
inability to cope with a particular heat load, and includes heat cramps, heat
exhaustion, heat syncope and heat stroke.
“Environmental risk factors for heat illness” means working conditions that
create the possibility that heat illness could occur, including air temperature,
relative humidity, radiant heat from the sun and other sources, conductive
heat sources such as the ground, air movement, workload severity and
duration, protective clothing and personal protective equipment worn by
employees.
“Personal risk factors for heat illness” means factors such as an individual’s
age, degree of acclimatization, health, water consumption, alcohol
consumption, caffeine consumption, and use of prescription medications that
affect the body’s water retention or other physiological responses to heat.
“Preventative recovery period” means a period of time to recover from the heat
in order to prevent heat illness.
“Shade” means blockage of direct sunlight. Canopies, umbrellas and other
temporary structures or devices may be used to provide shade. One indicator
that blockage is sufficient is when objects do not cast a shadow in the area of
blocked sunlight. Shade is not adequate when heat in the area of shade defeats
the purpose of shade, which is to allow the body to cool. For example, a car
sitting in the sun does not provide acceptable shade to a person inside it, unless
the car is running with air conditioning.

2.

Provision of Water and Sports Drinks

Employees shall have access to potable drinking water and sports drinks which
will be replenished throughout the shift. The employees will be encouraged to
frequently consume small quantities of water and/or sports drinks and trained not to
drink only when thirsty.
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3.

Access to Shade

Employees will be provided with an area with shade that is open to the air for
periods of no less than five minutes per break. Employees shall have access to the
shade at all times.
4.

Acclimatization

Employees who are new to working in hot environments will be identified and
assigned work with gradually increasing workloads in the fields and other
assignments working in direct sunlight so as to be acclimatized to the heat.
5.

Monitoring Weather Conditions

Supervisors will monitor local weather conditions using weather apps on their
cell phones periodically during the day.
6.

Supervisor’s Observation of Employees

Supervisors will actively observe each employee at least once an hour for heat
related signs and symptoms. When employees or the crew begin to show signs of heat
stress, the supervisor will take appropriate actions based on observations including
rotating employees from the field to packing, increasing the frequency and duration
of rest breaks or ceasing work until a decrease in temperature.
7.

Heat Stress Medical Response

If an individual shows signs and symptoms of heat illness, the employee will
be promptly removed to a shaded area and provided fluids. If the employee is not
cooling down in the shaded area, the employee will be placed in an air-conditioned
space. Should the employee experience more severe heat illness, the supervisor will
call 911 for emergency medical services and will direct 911 to the appropriate field or
location.
8.

Selection of Clothing

Employees shall be trained in how to dress appropriately for working in heat
with lightweight breathable clothing and head coverings.
9.

Employee Training

Employees will be trained in accordance with the heat stress program
developed by the Association of Farmworker Opportunity Programs. See Attachment
A. Employees will be trained to notify a supervisor of any observed symptoms of heat
illness in themselves or other employees.
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10.

Supervisor Training

10.1 Supervisors will be trained in accordance with the heat stress program
developed by the Association of Farmworker Opportunity Programs. See Attachment
A.
10.2 Supervisors will be trained on procedures for observing employee for
signs and symptoms of heat illness.
10.3

Supervisors will be trained in C.P.R.

10.4 Supervisors will be trained on how to respond to symptoms of possible
heat illness.
10.5. Supervisors will be trained on procedures to contact emergency medical
services.
10.6

00117730

Supervisors will be trained on the provisions of this program.
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Association
Association of
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Farmworker Opportunity
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Programs
1726
Suite 602
1726 M
M St.
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NW Suite
602 Washington,
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20036  Tel.
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828-6006  Fax
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(202) 828-6003
828-6003  www.afop.org
www.afop.org
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Hello everyone. Today we
are going to talk about
what happens to your
body when it gets too
hot. Take a look at this
picture of Marcos. Does
he look sick? What could
have caused his illness?
It turns out that Marcos has been
working hard in the fields all day
and he is overheated. Have you
ever known or heard of anyone
getting sick because they were too
hot?
Heat-related illnesses sometimes
affect a person whose body has
been hot for too long. If this person
has been working hard and
sweating and NOT drinking enough
water, they may become sick with
what we call heat exhaustion.
This can also happen if the person
has not been taking enough breaks
in the shade to cool their body. In
these situations, our body becomes
strained from too much heat. This
can cause serious problems for our
internal organs and systems

Hola a todos y todas. Hoy
vamos a hablar de lo que
pasa cuando la
temperatura de su cuerpo
sube a un nivel peligroso.
Miren este dibujo de
Marcos. ¿Se ve enfermo?
¿Qué podría haber causado su
malestar?
Marcos lleva todo el día trabajando
en el campo y su cuerpo se ha
sobrecalentado. ¿Conocen alguna
persona o han oído de alguien que
se haya enfermado por
sobrecalentamiento?
Las enfermedades relacionadas con
el calor a veces afectan a un
individuo cuyo cuerpo ha tenido
una alta temperatura por mucho
tiempo. Si esta persona ha estado
trabajando duro y suda
excesivamente, y NO ha tomado
suficiente agua, él o ella puede
enfermarse con lo que llamamos
agotamiento por calor.
Esto también puede pasar si la
persona no ha tomado suficientes
descansos bajo la sombra para
refrescar su cuerpo. En estas
situaciones nuestros cuerpos se
sobre fatigan por el exceso de calor.
Esto causa problemas serios a
nuestros órganos y sistemas
internos.
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Heat exhaustion is serious and it is
important to recognize the signs
and symptoms of this illness.
These pictures illustrate some of
the symptoms of heat exhaustion,
including:
•Sweating a lot
•A dry mouth
•Extreme thirst
•Headaches or feeling dizzy
•Lightheadedness
•Mood changes or irritability

El agotamiento causado por calor es
serio, y es muy importante
reconocer las señales y los
síntomas de esta enfermedad.
Estos dibujos demuestran algunos
de los síntomas del agotamiento
por calor, incluyendo:
•Exceso de sudor
•La boca seca
•Sed extrema
•Dolores de cabeza o mareos
•Debilitamiento
•Cambio de disposición o facilidad
de enojarse
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Other possible signs of heat
exhaustion are shown here,
including:
•Rapid breathing
•Chills
•Fainting or weakness
•Heat cramps
•Nausea
•Decreased or dark-colored urine
•Pale, moist skin

Otros síntomas del agotamiento por
calor se muestran aquí, incluyendo:
•Respiración agitada
•Escalofríos
•Desmayo o debilidad
•Calambres de calor
•Ganas de vomitar o nauseas
•Orina disminuida o oscurecida
•Piel pálida y húmeda
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Remember Marcos from
our first slide? Marcos
was experiencing
symptoms of heat
exhaustion in the field.
With help, these
symptoms can be taken
care of and he will recover.
However, if no one helps him, his
body will not be able to cool down
on its own, and he may experience
a more serious problem called heat
stroke.
Heat stroke is very dangerous and
can even result in death. With heat
stroke, the body loses its normal
ability to cool itself, and internal
organs, such as the liver, heart,
brain or kidney, may be damaged.
•Some symptoms of heat stroke
include:
•Extremely high body temperatures
(over 104°F)
•Lack of sweating
•Confusion or aggressive behavior
•Seizures or convulsions
•Coma, in the most serious
situations

¿Se acuerdan de Marcos
en el primer dibujo?
Marcos estaba
experimentando los
síntomas del agotamiento
por calor en el campo.
Con ayuda, se pueden
aliviar estos síntomas y él puede
recuperarse. Sin embargo, si nadie
le ayuda, su cuerpo no va a poder
enfriarse por sí mismo, y tal vez
Marcos experimente un problema
aún más serio que se llama
insolación o ataque de calor.
La insolación es muy peligrosa y su
resultado puede ser mortal. Con la
insolación, el cuerpo pierde su
capacidad normal de refrescarse, y
los órganos internos, como el
hígado, el cerebro o los riñones,
pueden ser dañados.
Algunos síntomas de la insolación
incluyen:
•Alturas extremas de las
temperaturas del cuerpo (más de
104 grados Fahrenheit)
•La piel no suda
•Confusión o comportamiento
agresivo
•Convulsiones o ataques
•Coma, en los casos más graves
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Other signs of heat stroke
are:

Otros signos de la
insolación son:

•Being unresponsive to
clapping
•Dizziness
•Fast pulse

•No responder al sonido de
las palmadas
•Mareo
•Pulso rápido

•Dry, hot, red skin (looks like sunburn)
So, how do we tell the difference
between heat exhaustion and the
more serious heat stroke? The main
difference is in the level of confusion
that a person is experiencing. If
someone you know is experiencing
any of the symptoms that we have
seen, you should ask the person the
following questions:
•What is your name?
•What day is this?
•Where are we?
If a worker cannot answer any of
these three questions, we should
assume that he or she is suffering
from heat stroke.
Trainer activity:
Let’s practice these questions in a role
play. Work with the person next to
you and pretend that one of you is
sick. Assume that your sick partner
has been dizzy and breathing rapidly.
Ask your partner the three questions,
and depending on the response,
decide if he or she is suffering from
heat exhaustion or heat stroke.

• Piel seca, caliente y enrojecida
(parece a una quemadura de sol)
Entonces, ¿cómo podemos
diferenciar el agotamiento por calor
de la insolación? La diferencia
principal está en el nivel de confusión
que experimenta la persona. Si
alguien a su lado está experimentando
cualquiera de los síntomas que hemos
visto, hay que hacerle las siguientes
preguntas:
•¿Cuál es tu nombre?
•¿Qué día es hoy?
•¿Dónde estamos?
Si el trabajador/la trabajadora no le
puede contestar ninguna de estas tres
preguntas, debe suponer que está
sufriendo de insolación.
Actividad de entrenador/a:
Pongamos estas preguntas en
práctica. Trabaje con la persona a su
lado, e imagine que uno de ustedes
esté enfermo. Su compañero enfermo
está mareado y respirando
rápidamente. Hágale a su compañero
estas tres preguntas, y dependiendo
de la respuesta que recibe, decida si él
o ella esté sufriendo de agotamiento
por calor o insolación.
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As we have seen, there
are many signs to indicate
that a person is suffering
from heat exhaustion or
heat stroke.

Como ya hemos visto,
existen muchas señales
para indicar que una
persona está sufriendo
del agotamiento por calor
o la insolación.

What do you think you should do if
someone has symptoms of heat
exhaustion?

¿Qué creen que se debe hacer si
alguien tiene los síntomas del
agotamiento por calor?

Trainer note: Encourage
participants to share answers in a
discussion. When the discussion is
complete, walk participants through
the three first-aid slides, even if
participants have already
mentioned some of the answers. It
will serve as reinforcement and
review.

Nota para entrenador/a: Anima a
los participantes a compartir sus
respuestas en una conversación con
el grupo entero. Cuando termine la
conversación, guía a los
participantes por los primeros tres
dibujos, aunque ya hayan
mencionado algunas de las
respuestas correctas. Servirá como
refuerzo y repaso.

It is very important to act
immediately if you think that
someone is suffering from heat
exhaustion. You should take the
following actions:
•Stop working
•Immediately move the person into
the shade and have them rest lying
down
•Give the person water and have
them drink as much as possible, in
small quantities

Es muy importante tomar acción
inmediata si cree que alguien está
sufriendo del agotamiento por
calor. Tome los siguientes pasos:
•Deje de trabajar
•Mueva inmediatamente la persona
a la sombra y acuéstelo/la
•Dele agua y hágale tomar lo más
que pueda, pero en pequeñas
cantidades
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Once the person is in the shade,
you should continue cooling his or
her body:

Cuando la persona ya está bajo la
sombra, debe continuar
refrescando su cuerpo:

•Splash the person’s body with
room-temperature water
•Continue giving them water to
drink, in small quantities
•If the person vomits, be sure to
clear all fluids from their mouth
before giving them more water

•Rociar con agua al tiempo
(templada) el cuerpo de la persona
•Continúe dándole agua de tomar,
en pequeñas cantidades
•Si la persona vomita, recuerde
limpiar todos los fluidos de su boca
antes de darle más agua
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After splashing the person with
water and giving them water to
drink, immediately do the
following:

Después de rociar a la persona con
agua y darle agua para tomar,
haga inmediatamente lo siguiente:

•If the person does not improve, or if the
person has lost consciousness, call for medical
help immediately
• Stay with the person

•Afloje toda su ropa,
especialmente por el cuello, el
pecho y la cintura
• Abaníquelo con una gorra,
una camiseta o un pedazo de
Cartón
•Quédese con él o ella
•Si la persona no mejora, o pierde consciencia,
llame de inmediato para pedir ayuda médica

When treating a person for heat exhaustion,
you should NOT:

Cuando se trata de una persona que padece de
agotamiento por calor, es importante que:

•Give the person salt
•Let the person go back to work

•No le dé sal a la persona
•No deje que la persona vuelva a trabajar

Do you think that the response to heat stroke
is different from the response to heat
exhaustion?

¿Creen que la respuesta de emergencia a la
insolación es diferente que a la respuesta de
emergencia de agotamiento por calor?

Trainer note: Encourage participants to share
answers. When the group discussion has
finished, move through the steps for responding
to heat stroke, pointing out the differences
between this response and the response for
heat exhaustion.

Nota para entrenador/a: Anima a los
participantes a compartir sus respuestas.
Cuando el diálogo del grupo haya terminado,
repase los pasos a seguir de una respuesta de
emergencia a la insolación, haciéndoles
entender las diferencias de ésta respuesta y la
respuesta de emergencia para el agotamiento
por calor.

•Loosen all clothing, especially
around the neck, chest and waist
•Use a hat, shirt or cardboard to
fan the person

If you think that the person is suffering from
heat stroke, you must do many of the same
things as for a person suffering from heat
exhaustion:
•Start cooling down the body immediately
•Get the person into the shade
•Remove or loosen clothing
•Take off the person’s hat, shoes and socks
•If the person is conscious and not vomiting,
help them drink as much as possible, in small
quantities

Si cree que la persona está sufriendo de
insolación, tiene que seguir los mismos pasos al
caso de la persona que está sufriendo del
agotamiento por calor:
•Empiece a refrescar su cuerpo de inmediato
•Mueva la persona a la sombra
•Remueva o afloja a su ropa
•Quítele la gorra, los zapatos y los calcetines de
la persona
•Si la persona está consciente y no está
vomitando, ayúdele tomar la mayor cantidad de
agua posible pero en pequeñas porciones
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•Pour cool water on their chest and
apply wet towels or wet sheets to
their body
•If there is ice on site, place ice
packs in their armpits and groin
area
•To avoid cooling the person too
drastically, massage the person’s
limbs
•Elevate the person’s legs
•Fan them with a hat, shirt or piece of cardboard
•Stay with the person
•Get the person medical care as soon as possible
•If the person begins to shiver, you are cooling
him or her down too quickly—remove ice or stop
splashing with water until they stop shivering
As with heat exhaustion, when treating a person
for heat stroke you should NOT:
•Give the person salt
•Let the person go back to work
Remember that it is always important to seek
medical attention. However, in the case of heat
stroke, the most important thing is to start
cooling down the person IMMEDIATELY. If you
don’t, the person could die. If it is faster, drive
the person to a clinic or hospital yourself instead
of waiting for an ambulance. But DO NOT stop
fanning or pouring water on the person until a
medical professional is attending them. If you
need help transporting the person and keeping
them cool, ask other workers to help you.
Trainer note: Point out to the participants that
the biggest differences between the responses to
heat exhaustion and heat stroke are in the
urgency—both for medical attention and for the
cooling of the person’s body. Heat stroke is much
more serious and the urgency and severity of the
situation should be emphasized. It should also be
noted that if a worker is unsure of whether a
coworker has heat exhaustion or heat stroke, it is
best to err on the side of caution and contact
medical professionals immediately.

•Échele agua fresca sobre su pecho
y cúbralo con toallas mojadas o
sábanas mojadas a su cuerpo
•Si hay hielo disponible, ponga
paquetes de hielo en las axilas y la
ingle o entre las piernas
•Para evitar enfriar demasiado
rápido a la persona, dele masaje en
las extremidades
•Levántele las piernas a la persona
•Abaníquele con una gorra, una camiseta o un
pedazo de cartón
•Quédese con la persona
•Busque ayuda médica profesional lo más pronto
posible
•Si la persona comienza a temblar, quiere decir
que lo está enfriando demasiado rápido—
remueva el hielo o deje de rociar agua hasta que
deje de temblar
Igual al agotamiento por calor, cuando se trata a
una persona por insolación, es importante que:
•No le de sal a la persona
•No deje que vuelva a trabajar
Recuerde que es siempre importante buscar
atención médica. Sin embargo, en el caso de la
insolación, la cosa más importante es empezar a
refrescar a la persona INMEDIATAMENTE. Si no lo
hace a tiempo, la persona se podría morir. Si les
resulta más rápido, maneje usted mismo a la
persona a una clínica o al hospital en vez de
esperar la ambulancia. Pero NO DEJE de abanicar
o rociar agua a la persona hasta que le atiende
un profesional médico. Si necesita ayuda para
transportar a la persona, o mantenerle frio,
pídale ayuda a los demás trabajadores.
Nota para entrenador/a: Muéstrales a los
participantes la mayor diferencia entre las
respuestas de emergencia al agotamiento por
calor y la insolación está en la urgencia—la
urgencia de la necesidad de atención médica y la
urgencia de enfriar el cuerpo de la persona. La
insolación es mucho más seria y la urgencia y la
severidad de la situación deben ser enfatizadas.
Hazles reconocer también si el trabajador o la
trabajadora no está seguro/a de que su
compañero tenga agotamiento por calor o
insolación, es mejor ser prudente y contactar a
profesionales médicos de inmediato.
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Remember Marcos? Well, he has
been released from the hospital
after being treated for symptoms of
heat exhaustion. Thankfully, his
coworkers knew what to do and
because of their quick response,
Marcos has recovered. Now he and
his family must think about how he
can prevent heat exhaustion in the
future.
Do you have any ideas about ways
for Marcos to prevent future heatrelated illnesses?
Trainer note: Encourage
participants to share answers. Add
any of the listed responses that
have not been mentioned in the
discussion.

¿Se acuerdan de Marcos? Bueno, le
dejaron salir del hospital después
de haber sido tratado por los
síntomas del agotamiento por calor.
Afortunadamente, sus compañeros
de trabajo sabían que hacer, y
tomaron acción rápida. Marcos se
ha recuperado. Ahora él y su
familia tienen que pensar en cómo
prevenir el agotamiento por calor
en el futuro.
¿Tienen alguna idea de cómo
Marcos podría prevenir las
enfermedades relacionadas con el
calor en el futuro?
Nota para entrenador/a: Anima a
los participantes a compartir sus
respuestas. Agrega a la
conversación cualquier respuesta
que no ha sido mencionada.
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To prevent heat-related
illnesses, we can take
preventative steps.
Appropriate clothing can
be a very useful tool in
lowering your risk for heatrelated illnesses.
What kind of clothing is best to
prevent heat exhaustion and heat
stroke?
•Always wear loose-fitting, lightcolored clothes that are made of
cotton; this type of clothing breathes
better and absorbs less heat from the
sun
•DO NOT wear dark-colored clothing
or clothing made of synthetic fabrics
such as polyester, nylon and rayon;
this type of clothing will absorb and
hold heat
Trainer demonstration: Pass around
a synthetic, dark shirt and a lightcolored cotton shirt to demonstrate
the difference
•Always wear a hat with a brim or cap
•Use a bandana under your hat; you
can also wet a bandana and place it
on your neck to keep you cool
Trainer demonstration: Show how to
use a bandana under your hat

Para prevenir las
enfermedades
relacionadas con el calor,
podemos tomar pasos
preventivitos.
La ropa apropiada puede
ser una herramienta muy importante
en disminuir el riesgo de obtener
una enfermedad relacionada con el
calor.
¿Qué tipo de ropa es mejor para
prevenir el agotamiento por calor y
la insolación?
•Siempre póngase ropa suelta, ligera
y de colores claros, hecha de
algodón; este tipo de ropa respira
mejor y absorbe menos calor del sol
•NO se ponga la ropa de colores
oscuros ni la ropa hecha de fábricas
sintéticas como el poliéster, el nilón o
el rayón; este tipo de ropa va a
absorber y almacenar el calor
Demonstración de entrenador/a:
Pasa por el grupo una camiseta
sintética y oscura, y una camiseta de
color clara hecha de algodón para
mostrarles la diferencia
•Siempre use un sombrero de ala
ancha o una gorra
•Utilice un pañuelo bajo su gorra;
también puede mojar al pañuelo y
ponerlo detrás de su cuello para
mantenerle fresco
Demonstración de entrenador/a:
Modela como usar el pañuelo bajo tu
gorra
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Drinking water is another
important way to prevent
heat-related illnesses.
Sufficient water helps
your body to regulate and
maintain its normal
temperature.
How often should you drink water
during the day while working in
the field?
•Drink plenty of water before going
to work
•While you are working, drink one
quart of water in small quantities
throughout each hour (this equals
one cup of water every fifteen
minutes)
Trainer demonstration:
Demonstrate the correct amount
with a water bottle prop
•Drink BEFORE you get thirsty
•DO NOT drink alcohol, energy
drinks or soda, or use drugs; all of
these substances make it easier for
your body to lose water and
increase your chance of heat
exhaustion or heat stroke
Trainer demonstration: Show
examples of energy drinks and
sodas so that the participants
understand what you are referring
to

Tomar agua es otra
manera importante para
prevenir las
enfermedades
relacionadas con el calor.
Tomar suficiente agua
ayuda a su
cuerpo a regularse y mantener su
temperatura corporal.
¿Cuán frecuente se debe tomar
agua durante el día cuando trabaja
en el campo?
•Tome mucha agua antes de ir a
trabajar
•Cuando está trabajando, tome un
cuarto de galón de agua en
pequeñas cantidades durante cada
hora (esto es equivalente a una taza
de agua cada quince minutos)
Demonstración de entrenador/a:
Demuéstrales la cantidad adecuada
con una botella de agua
•Tome agua antes de que tenga sed
•NO TOME alcohol, bebidas
energéticas o sodas, ni uses drogas;
todas estas substancias facilitan que
su cuerpo pierda agua, y aumenta
el riesgo para el agotamiento por
calor o insolación
Demonstración de entrenador/a:
Muestra los ejemplos de las bebidas
energéticas y las sodas para que los
participantes entiendan a que
refieres
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When you are working in the heat,
resting can help your body cool
down and prevent it from overheating.

Cuando trabaja en el calor, el
descanso puede ayudar a refrescar
el cuerpo y también prevenirlo de
sobrecalentarse.

How often do you take breaks at
work?

¿Cuán frecuente toman descansos
cuando trabajan?

•Take regular breaks or rest periods
in the shade
•If you are in a pesticide-free area,
take off heavy, restrictive personal
protective equipment during breaks

•Tome descansos periódicos bajo la
sombra
•Si está en un lugar libre de
pesticidas y de los residuos de los
pesticidas, quítese la ropa pesada y
restringida de protección personal
durante sus descansos del trabajo
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Thinking about when, where and
how you work is always important
to maintain your health and safety.
What time of day do you usually
work and for how long?
•When possible, work during the
cooler hours of the day
•Be careful about working in the
heat during a heat wave, as your
body may not be used to the higher
temperatures
•If you have never worked in the
heat, or haven’t done so in more
than two weeks, work shorter shifts
until your body has adjusted
•Work with a friend or co-worker
and keep an eye on each other at all
times

Pensando en cuándo, dónde y cómo
uno trabaja es siempre importante
para mantener la salud y la
seguridad.
¿Generalmente, a qué horas del
día trabajan y por cuánto tiempo?
•Cuando sea posible, trabaje
durante las horas más frescas del
día
•Tenga cuidado cuando tiene que
trabajar durante una ola de calor, ya
que su cuerpo no estará
acostumbrado a las altas
temperaturas
•Si nunca ha trabajado en el calor, o
no lo ha hecho por más de dos
semanas, trabaje turnos más cortos
hasta que su cuerpo se haya
ajustado
•Trabaje con un amigo o compañero
de trabajo y cuídense el uno al otro
a todo tiempo
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Now that we know the best
ways to prevent heat-related
illness, we are going to look at
people who may be more likely
to get ill from exposure to
heat.
Can you think of any personal
characteristics that might put a person at
higher risk for developing heat exhaustion
or heat stroke?

Ahora que conocemos las
mejores maneras de prevenir
las enfermedades relacionadas
con el calor, estamos listos
para entender que personas
tienen más riesgo enfermarse
por la exposición al calor.
¿Pueden pensar en algunas características
personales que podría subir el riesgo de
sufrir el agotamiento por calor o la
insolación?

Trainer note: Encourage participants to
share answers. Add any of the listed
responses that have not been mentioned
in the discussion.

Nota para entrenador/a: Anima a los
participantes a compartir sus respuestas.
Agrega cualquier respuesta a la
conversación que ya no ha sido
mencionada.

Well, some of the personal risk factors for
heat-related illness include:
•Weight—people who weigh more take
longer to cool down
•Pregnancy—pregnant women are more
sensitive to heat
•Age—very young or very old people are
more susceptible to heat-related illnesses
•Existing medical conditions—people with
diseases such as diabetes or high-blood
pressure are more likely to develop heatrelated illnesses
•Medications—there are certain
medications that affect the body in a way
that changes its normal response to heat
•Physical fitness—muscles that are used to
being active work more efficiently and
generate less heat; people with strong
cardiovascular systems also adjust better
to changes in temperature and physical
activity

Bueno, algunos de los factores personales
de riesgo por las enfermedades
relacionadas con el calor incluyen:
•El peso—las personas que pesan más
tardan más en enfriarse
•El embarazo—las mujeres embarazadas
son más sensibles al calor
•La edad—las personas muy jóvenes o muy
viejas son más susceptibles a las
enfermedades relacionadas con el calor
•Condiciones médicas preexistentes—los
individuos con enfermedades como la
diabetes o la hipertensión están más
dispuestos a sufrir las enfermedades
relacionadas con el calor
•Los medicamentos—existen algunos
medicamentos que cambian el modo
normal del cuerpo en como responde al
calor
•El estado físico—los músculos que son
acostumbrados a estar activos funcionan
con más eficiencia y generan menos calor;
las personas con sistemas cardiovasculares
fuertes también se adaptan mejor a los
cambios en temperatura y la actividad
física
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Other personal factors
affecting a person’s risk for
heat exhaustion or heat
stroke include:
•Acclimatization—people
who are new to farm work or
not used to working in heat
are more prone to heat-related illnesses
•Drinks—as we have already mentioned,
drinking alcohol or energy drinks makes
it easier for your body to lose water and
increase your chance of heat exhaustion
or heat stroke
•Attitudes—some people think things
like “I’m tough. I don’t need a water
break,” “I’m not thirsty, so I don’t need to
drink,” “I’ll lose pay if I take a break,” or
“Drinking cool water will hurt me if I am
already hot.” Incorrect beliefs such as
these may cause people to practice
unsafe work behaviors in the heat.
What can you do if one of these factors
applies to you? If you have a personal
risk factor that increases your chance of
developing heat exhaustion or heat
stroke it is important to inform your
employer and to take extra care to rest
and drink plenty of water. In the case of
attitudes and beliefs, it is important that
you understand the danger of heatrelated illness, how to prevent it and the
important of your own health and safety
for yourself, your employer and your
family.

Otros factores personales que
afectan al riesgo para
agotamiento por calor o
insolación incluyen:
•La aclimatación—las
personas que son nuevas al
trabajo agrícola o las que no
están acostumbradas a trabajar en el
calor son más susceptibles a las
enfermedades causadas por el calor
•Las bebidas—como ya mencionamos,
consumir alcohol o bebidas energéticas
hacen que el cuerpo pierda agua
fácilmente, y aumenta el riesgo de sufrir
agotamiento por calor o la insolación
•Las actitudes—algunas personas dicen:
“Soy hombre. No necesito un descanso
para tomar agua,” “No tengo sed, así que
no necesito tomar agua,” “Voy a perder
dinero si tomo un descanso,” o Tomando
agua fría hará daño si ya tengo calor.”
Creencias incorrectas como estas pueden
causar que la gente se comporte
peligrosamente cuando trabajan en el
calor.
¿Qué se puede hacer si uno de estos
factores de riesgo le aplica a usted? Si
tiene un factor personal de riesgo que
aumenta su posibilidad de sufrir
agotamiento por calor o insolación, es
importante informar al contratista o
mayordomo y tomar tiempo de descanso
y tomar suficiente agua. En el caso de las
actitudes y las creencias que
mencionamos, es importante que
entienda el peligro de las enfermedades
relacionadas con el calor, como
prevenirlas, y la importancia de su propia
salud y seguridad, para ti mismo, el
contratista o mayordomo, y tu familia.
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Personal risk factors can
increase someone’s risk of heat
exhaustion or heat stroke. But
there are also characteristics of
the environment in which a
person works that affect their
risk for heat-related illnesses.
Can you think of any environmental
factors that might increase a person’s risk
for heat exhaustion or heat-related
illness?
Trainer note: Encourage participants to
share answers. Add any of the listed
responses that have not been mentioned
in the discussion.
•Temperature—higher temperatures
increase the risk of heat-related illnesses
•Shade or cloud cover—lack of shade or
cloud cover means that people are working
in direct sunlight which increases their risk
for heat exhaustion or heat stroke
•Wind—wind helps sweat to evaporate and
the body to cool; if the air isn’t moving,
then a person’s risk for heat-related
illnesses increases
•Humidity—more humid environments
make it more difficult for your sweat to
evaporate and more difficult for your body
to cool itself
•Presence of heavy machinery—some
farm machinery, such as tractors and
combines, can produce large amounts of
heat
•Time of day—afternoon hours are often
hotter than earlier, morning hours.

Muchos factores personales
pueden aumentar el riesgo de
padecer de enfermedades
causadas por calor. Pero
también existen características
del ambiente en la cual trabaja
una persona que afectan a su
riesgo por las enfermedades
relacionadas con el calor.
¿Saben de algunos factores ambientales
que podrían aumentar el riesgo de una
persona padecer de agotamiento por calor
o de enfermedades relacionadas con el
calor?
Nota para entrenador/a: Anima a los
participantes a compartir sus respuestas.
Agrega a la conversación en grupo cualquier
respuesta que no ha sido mencionada.
•La temperatura del aire—las temperaturas
más altas aumentan el riesgo de las
enfermedades relacionadas con el calor
•Sombra o la cubertura de nubes—falta de
sombra o de nubes significa que las
personas están trabajando en la directa luz
del sol, lo que aumenta el riesgo para el
agotamiento por calor o insolación
•El viento—el viento ayuda evaporarse al
sudor y refrescar al cuerpo; si no hay viento,
aumenta el riesgo de sufrir las
enfermedades causadas por calor
•Humedad—en los ambientes más
húmedos, cuesta que se evapore la
transpiración y que se refresque su cuerpo
•La presencia de maquinaria pesada—
algunas maquinas agrícolas, como los
tractores y las cosechadoras, pueden
producir enormes cantidades de calor
•Tiempo del día—en las tardes hace más
calor que en las horas tempranas de la
mañana.
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Other environmental factors that
can affect a person’s risk for heatrelated illness include:
•Workload—physically demanding
work makes the body generate
more heat
•Heavy clothing—clothing items
such as those used as personal
protective equipment trap heat and
do not allow a person’s body to cool
down properly
•Pesticide exposure—certain
pesticides can cause a person to
sweat more and increase their risk
of a heat illness
Trainer activity: To wrap up the
discussion, ask a volunteer to
summarize what he or she has
learned today. Then, ask volunteers
to share actions that they plan on
taking in the future to reduce their
personal risk of developing heatrelated illnesses.

Otros factores ambientales que
pueden afectar el riesgo de sufrir
las enfermedades relacionadas con
el calor incluyen:
•Carga de trabajo—el trabajo que
lleva gran esfuerzo físico hace que
el cuerpo genere más calor
•La ropa pesada—los artículos de
ropa, como los que se usan como
equipo personal de protección,
atrapan al calor y no permiten que
el cuerpo se refresque
adecuadamente
•La exposición a los pesticidas—
algunos pesticidas pueden causar a
una persona sudar más y aumentar
su riesgo por enfermedad causada
por calor
Actividad de entrenador/a: Para
terminar la charla, pide que un
voluntario dé un resumen de lo que
se ha aprendido hoy. Después, pide
que más voluntarios compartan las
acciones que piensan llevar a cabo
en el futuro para reducir su riesgo
personal de sufrir de enfermedades
causadas por el calor.
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Summary Outline of the Perishable Agricultural Commodities Act

1.

What is PACA? The Perishable Agricultural Commodities Act (“PACA”) is a federal
law that creates a non-segregated “floating trust” in all of the buyer’s perishable
agricultural commodities and their products. The PACA trust automatically arises in
favor of a produce seller upon delivery of produce and is for the benefit of all unpaid
suppliers or sellers involved in the transaction until full payment of the sums owing has
been received.

2.

What does it mean that a buyer of PACA goods has a trust impressed on various of its
assets? In short, the beneficiary of the PACA trust has a senior interest in various of the
assets of the PACA buyer; and failure to pay a seller of PACA goods is a breach of trust,
entitling the PACA trust beneficiary to immediate payment and equitable relief, or the
court-ordered segregation of trust assets, Frio Ice, S.A. v. Sunfruit, Inc., 918 F.2d 154
(11th Cir. 1990); Dole Fresh Fruit Co. v. United Banana Co., 821 F.2d 106 (2d Cir.
1987); In re Richmond Produce Co., Inc., 112 B.R. 364 (N.D. Cal. 1990); J.R. Brooks &
Son v. Norman’s Country Market, 98 B.R. 47, 50 (N.D. Fla. 1989); In re Kelly Food
Prods., Inc., 204 B.R. 18 (Bankr. C.D. Ill. 1997) (debtor required to immediately pay
trust assets to PACA claimants); In re W.L. Bradley, Inc., 75 B.R. 505 (E.D. Pa. 1987)
(automatic stay lifted and immediate payment of trust proceeds required to PACA
claimants); In re Monterey House, Inc., 71 B.R. 244, 249 (S.D. Tex. 1986) (PACA
defendant ordered to disburse unpaid amounts held in trust, and retain remainder in
segregated, interest-bearing account to be used to pay PACA claimants’ interest and
attorneys’ fees).
The liability extends not only to the buyer. Failure to distribute trust assets to the rightful
“beneficiaries” may result in personal liability to the buyer’s principals or controlling
parties for common law breach of trust / dissipation of trust assets.

3.

What types of goods are covered by PACA? PACA applies to “fresh fruits and
vegetables of every kind and character,” but not to perishable fruits and vegetables that
have been manufactured into foods of a different kind or character (“PACA Goods”).
(That is, potatoes are covered; potato salad, maybe not.) However, many processes are
declared by regulations not to effect a change of character, such as blanching, coating,
peeling, chopping, coloring, or mixing with other fruits and vegetables.
a.

Products containing PACA Goods can lose their distinction by being combined
with non-PACA Goods or being processed beyond the limits established by
PACA regulations. For instance, canned goods, dried fruits, and juices are not
covered.

b.

The PACA regulations count for a lot (as does the strength of some lobbyists).
For instance, after various decisions in the 1990s on how much a potato can
change in its cycle to become a battered French fry, the PACA regulations were
specifically changed so that the PACA trust can cover the sale of semi-prepared

Chapter 2
4 of 27

frozen French fries or other potatoes, which can have a significant presence in a
restaurant, food distributor, or grocery store inventory.
4.

What purchases of PACA Goods are subject to the law? PACA applies very broadly to
those who purchase commodities and are subject to the act. The definition includes
retailers who spend more than $230,000 a year purchasing PACA Goods. Grocery stores
and restaurants are among the purchasers who are subject to PACA.

5.

What kind of suppliers of PACA Goods are covered by the law? The law applies broadly
to all suppliers, sellers, and their agents.

6.

What steps must a PACA supplier take in order to enjoy PACA protections? A PACA
Seller must provide specific written notice in order to be entitled to the benefits of the act.
There are two methods by which notice may be given.
a.

Invoice Notice. Notice may be printed on the face of each invoice.
i.

The notice is mandated to read as follows: “The perishable agricultural
commodities listed on this invoice are sold subject to the statutory trust
authorized by section 5(c) of the Perishable Agricultural Commodities
Act, 1930 (7 U.S.C. § 499e(c)). The seller of these commodities retains a
trust claim over these commodities, all inventories of food or other
products derived from these commodities, and any receivables or proceeds
from the sale of these commodities until full payment is received.” 7
C.F.R. §46.46(f)(3)(i).

ii.

The notice should be on the face of the invoice, although at least one court
has determined that printing the notice on the back was acceptable if the
notice was referenced on the front of the invoice.

iii.

The invoice bearing the notice must also state the terms of payment, if the
parties are not using the default ten day terms provided by PACA.

iv.

Only “licensees” may give notice by way of an invoice, others must use
the post-sale notice method described below.
1. A licensee is a supplier who is licensed to deal in perishable
agricultural commodities by the Federal Department of
Agriculture.
2. Commission merchants, dealers, and brokers are required to be
licensed; grower/sellers are not but may choose to obtain a license.

v.

If the seller or buyer (or both) make use of electronic systems to place or
bill for orders, the PACA notice may be included in the electronic version
of the invoice.
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b.

7.

Post-Sale Notice. Notice may also be given after the sale, but must be provided
within 30 days of the date that payment was due or the date that the PACA seller
learned that the check used to make payment for the PACA Goods was
dishonored. 7 C.F.R. § 46.46(f)(1)-(2). See Sample Notice infra.

How can a PACA supplier lose protection under the law? A seller loses PACA
protection if it extends payment terms beyond 30 days. 7 C.F.R. § 46.46(e)(2). For
example, a pre-sale agreement allowing more than 30 days for payment deprives the
transaction of PACA protections. A buyer’s unilateral action of making payments more
slowly than called for under the written terms of an agreement, however, will not deprive
the seller of PACA protections. Agreements must be in writing, but an exchange of emails may qualify as such a written agreement.
a. A regulation issued in 2011 now allows for a produce seller who has correctly
established their PACA trust rights at or before making a sale – by agreeing to
payment terms of not more than 30 days and by giving written notice of the
intention to preserve PACA trust benefits – will not be deemed later to have
forfeited or waived their rights to hold all buyers liable as PACA trustees simply
because they agreed to a payment plan after a payment default whereby the buyer
makes or agrees to make partial payments after 30 days. See C.F.R. § 46.46(e)(3).
As anyone in the produce industry knows, most business is transacted orally, by
telephone, and not in writing, whether by email, electronic ordering, or otherwise.
The USDA made clear that an agreement made "in any manner," orally or in
writing, will not waive the PACA trust. Id. This same subsection also explicitly
allows a produce seller to accept a partial payment on the bill after 30 days
without waiving PACA trust benefits even without an express agreement by the
seller that such payment is allowable. Id.

8.

What if the Seller of PACA Goods Does Not Qualify Under Any of the Items Discussed
above? Like most statutory schemes that elevate the priority of one group of creditors
over others (such as mechanic’s or materialmen’s liens), PACA demands strict
compliance with the statutes and the regulations. Paris Foods Corp. v. Foresite Foods,
Inc., 278 Fed. Appx. 873, 874 (11th Cir. 2008) (“Strict compliance with PACA is
required to preserve one's rights in a PACA statutory trust”).

9.

Implications when your buyer of PACA goods becomes insolvent / a PACA buyer that is
a borrower of your bank client becomes insolvent: The common law trust principles
incorporated into PACA really turn a bankruptcy case on its head. Here is some standard
language a PACA trust beneficiary may use in any number of pleadings that arise in a
bankruptcy case, such as an objection to DIP financing or use of cash collateral, an
objection to a sale, a complaint or motion for injunctive relief to require PACA assets to
be segregated, or the like:
A. PACA Creates a Statutory Trust For The Benefit of Sellers of Produce.
PACA was enacted in 1930 to encourage fair trading in the marketing of
produce and to prevent unfair and fraudulent practices in an industry
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peculiarly susceptible to such practices. See H. Rep. No. 543, 98th Cong., 1st
Sess. (1983) (reprinted in 1984 U.S.C.C.A.N. 405, 406). In the early 1980’s,
Congress recognized a significant payment problem which had increased in
recent years. Id. at 406. The USDA estimated that an additional ten percent
was added to the consumer’s purchase price of fruits and vegetables to make
up the losses due to nonpayment for produce. Id. at 412. In light of this
problem, Congress amended PACA in 1984 by adding Section 5(c), 7 U.S.C.
§ 499e(c), in order “to increase the legal protection for unpaid sellers and
suppliers of perishable agricultural commodities until full payment of sums
due have been received by them.” Id. at 406.
To attain this purpose, the amendment established a statutory trust under
which a receiver of produce holds its produce-related assets, such as the
produce itself or other products derived therefrom, as well as any receivables
or proceeds from the sale thereof, as a fiduciary until full payment is made to
the seller. See 7 U.S.C. § 499e(c)(2); see also In re Kornblum & Co., Inc., 81
F.3d 280 (2nd Cir. 1996); Sanzone-Palmisano Company v. M. Seaman
Enterprises, Inc., 986 F.2d 1010 (6th Cir., 1993); Frio Ice, S.A. v. Sunfruit,
Inc., 918 F.2d 154 (11th Cir. 1990). The trust provision is “a self-help tool
that will enable (suppliers) to protect themselves against the abnormal risk of
losses resulting from slow-pay and no-pay practices by buyers and receivers
of fruits and vegetables.” 49 F.R. 45736, Nov. 20, 1984; see also Frio Ice,
S.A., 918 F.2d at 156 (“In the early 1980s, Congress determined that the
increase in non-payment and delinquent payment by produce dealers
threatened the financial stability of produce growers.”). Thus, the goal of the
law is to assure payment to produce suppliers from the proceeds of their
produce.
Congress explained in the statute itself that the main roadblock to this goal
was the diversion of produce proceeds to secured lenders. The statute’s first
clause states that secured financing arrangements in which produce proceeds
are used as security and diverted from the suppliers to lenders are against the
public interest and a burden on commerce. The purpose of this law is to
remove this burden on commerce. See 7 U.S.C. § 499e(c)(1).
Under PACA, failure to maintain the trust and make full payment
promptly to the trust beneficiary is unlawful. See 7 U.S.C. § 499b(4). The
PACA regulations also make clear that, “[i]t is the buyer’s or receiver’s
responsibility as trustee to insure that it has sufficient assets to assure prompt
payment for produce and that any beneficiary under the trust will receive full
payment . . .” 49 Fed. Reg. at 45738. Agricultural merchants, dealers and
brokers “are required to maintain trust assets in a manner that such assets are
freely available to satisfy outstanding obligations to sellers of perishable
agricultural commodities,” and any act or omission inconsistent with this
responsibility, including dissipation of trust assets, is proscribed. See 7 CFR
46.46(e)(1).
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B. Scope of the PACA Statutory Trust.
Subsection 2 of § 499e(c) defines the corpus of the trust to be all produce
including all inventories of food or other products derived from produce, and
receivables or proceeds from the sale of produce or its products. See 7 U.S.C.
§ 499e(c)(2). The trust also extends to all inventory of a debtor gained from a
commingled account, see Sanzone-Palmisano Co. v. M. Seaman Enterprises,
Inc., 986 F.2d 1010 (6th Cir. 1993), and to any other assets acquired with
PACA trust funds, see In re Kornblum & Co., Inc., 81 F.3d 280 (2d Cir.
1996); In re Atlantic Tropical Market Corp., 118 B.R. 139 (Bankr. S.D. Fla.
1990). Thus, cash that the Debtors are now receiving from their accounts
receivable is clearly impressed with the PACA trust.
C. PACA Trust Assets are not Part of the Debtor’s Estate and Cannot Be
Used by the Debtor.
The regulations provide that “[i]f a buyer or receiver declares bankruptcy .
. . trust assets are not to be considered part of the estate to be distributed to
other creditors or sold unless all trust beneficiaries have been paid.” 49 Fed.
Reg. at 45738. There is no question that PACA trust assets are not property of
the bankrupt’s estate and must be set aside for distribution to trust
beneficiaries. See In re Long John Silver’s Restaurants, Inc., 230 B.R. 29, 32
(Bankr. D. Del. 1999); In re Kelly Food Prods., Inc., 204 B.R. 18 (Bankr.
C.D. Ill. 1997); In re Southland & Keystone, 132 B.R. 632 (9th Cir. BAP
1991); In re Asinelli, Inc., 93 B.R. 433 (M.D.N.C. 1988); In re Carolina
Produce Distributors, Inc., 110 B.R. 207 (W.D.N.C. 1990); In re Fresh
Approach, Inc., 48 B.R. 926 (Bankr. N.D. Tex. 1985); In re Milton Poulos,
Inc., 94 B.R. 648 (Bankr. C.D. Cal. 1988).
Finally, and crucial to preventing the delay that the Debtors seek to
impose, PACA trust creditors are entitled to immediate turnover of trust
funds. See In re W.L. Bradley Co., Inc., 75 B.R. 505 (Bankr. E.D. Pa 1987); In
re Fresh Approach, 51 B.R. 412 (Bankr. N.D. Tex. 1985).
10.

PACA and Preferences Under the Bankruptcy Code: Payments made pre-bankruptcy by
a PACA buyer/Debtor on account of valid PACA trust claims cannot be later avoided as
preferences under section 547 of the Bankruptcy Code. As with other examples of the
interplay between PACA and the Bankruptcy Code, this result is not spelled out in either
statutory scheme, but is the result of the application of general trust principles employed
by PACA to the Bankruptcy Code. See, e.g., Morris Okun, Inc. v. Harry Zimmerman,
Inc., 814 F. Supp. 346, 348-49 (S.D.N.Y. 1993) (noting several ways in which PACA’s
trust principles mandate a certain result due to the common law of trusts, and not because
of specific language in PACA). Specifically, section 547(b)(2) of the Bankruptcy Code
refers to “transfer[s] of an interest of the debtor in property” as preferential. 11 U.S.C. §
547(b)(2). However, if the party receiving the payment is a PACA trust beneficiary, then
it is not receiving any transfer of an interest of the debtor in property; rather, pursuant to
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PACA, it is receiving its own property, which was held for it in trust by the debtor. The
transfer thus fails to satisfy section 547(b)(2) by virtue of the transfer’s source being the
PACA Trust and not the debtor’s property.1 Accordingly, there can be no preference.2
Other cases take the same approach and reject preference liability when the debtor makes
trust fund payments of other types recognized in bankruptcy, such as the transfer of FICA
taxes held by the debtor in trust for the federal government, Begier v. I.R.S., 496 U.S. 52
(1990), and payments by the debtor to subcontractors where state law required the debtor
to hold funds in trust for the benefit of such subcontractors, see, e.g., In re IT Group, Inc.,
326 B.R. 270 (Bankr. D. Del. 2005). Accordingly, preference actions should not be
brought against beneficiaries that held a valid interest in the PACA Trust at the time they
were paid by the PACA Buyer.

1

This was the express holding of Fresh Approach, 51 B.R. at 423-24 and has been
followed by In re Phoenix Restaurant Group, Inc., 2004 WL 3113718 at *12 (Bankr. M.D. Tenn.
2004) and In re Arizona Fast Foods, LLC, 299 B.R. 589, 595-97 (Bankr. D. Ariz. 2003).
2

It is worth nothing that, in the alternative, the transfer would not satisfy section 547(b)(5)
of the Bankruptcy Code, which requires the debtor to also prove the transfer caused the recipient
to receive more by the transfer than it would have if the transfer had not been made and the
debtor filed a Chapter 7 case. 11 U.S.C. § 547(b)(5)(A)-(C). Given that PACA Trust assets are
not property of the estate, see supra text accompanying notes 7 case. Accordingly, for that
reason as well, the preference statute cannot be satisfied with respect to payments from the
PACA Trust.
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Samples of Goods Covered by PACA
Note: the following list is partial – assume that anything grown in a field is produce. Also,
categories include all subcategories – so “melon” includes watermelons, cantaloupe, etc., and
“bean” includes black beans, string beans, and etc.3 Finally, while canned goods are generally
excluded from PACA, peeling, mixing, etc. do not exclude something from PACA.
Acorn
Alfalfa Sprouts
Apple
Apricot
Artichoke
Asparagus
Avocado
Cabbage
Celery
Celeriac
Chili
Bamboo Shoots
Banana
Bean
Beet
Belgian Endive
Bell Pepper
Berries
Bibb Lettuce
Bok Choy
Breadfruit
Broccoli
Brussels Sprouts
Cactus
Cantaloupe
Carrots
Cauliflower
Cilantro
Chestnut, Water
Chick Pea
Collard Greens
Corn
Crabapples
Cranberries
Cucumber
Dates
Edamame
3

For a full list of goods covered by PACA – which is voluminous, visit
https://www.ams.usda.gov/sites/default/files/media/CommoditiesCoveredbyPACA.pdf.
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Edible flowers
Eggplant
Fig
Garlic
Grape
Grapefruit
Greens
Herbs
Kiwi Fruit
Lemon
Lettuce
Mango
Melon
Mint
Mushrooms
Nectarine
Okra
Olives, Fresh
Onion
Orange
Papaya
Parsnips
Peach
Pear
Peas
Pepper
Persimmon
Pineapple
Plum
Pomegranate
Potatoes (including frozen French fries)
Prune
Pumpkin
Radicchio
Radish
Raspberries
Rhubarb
Sage
Salsa Mix
Scallions
Squash
Snow Peas
Soy Bean
Spinach
Strawberry
Sugar Cane
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Tangerines
Tapioca Root
Tomato
Water Chestnuts
Watermelon
Yam
Zucchini
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Summary Outline of the Packers and Stockyards Act
1.

What is PASA? The Packers and Stockyards Act of 1921, as amended (“PASA”), 7
U.S.C. §§ 181-229, is designed to insure effective competition and integrity in livestock,
meat, and poultry markets.

2.

How does PASA protect you? It grants you, and all other unpaid livestock or poultry
sellers who file timely and valid trust claims against a subject packer/live poultry dealer:

3.

•

Rights to the packer’s/live poultry dealer’s affected assets until the packer/live
poultry dealer fully pays you for the livestock/poultry or it fully distributes the
proceeds from those assets among claimants with valid trust claims, and

•

Superior legal claim to the packer’s/live poultry dealer’s affected assets than the
packer’s/live poultry dealer’s secured creditors have over those same assets.

Who qualifies for a Livestock Trust Interest? The PASA imposes a trust interest on “all
livestock purchased by a packer” as well as any inventory, proceeds, or receivables
generated from the sale of meats or meat products. 7 U.S.C. § 196(b) (the “Livestock
Trust Interest”). The Livestock Trust Interest only arises if the following conditions are
met:
(1) The commodities sold are “livestock,” as defined in § 2(a) of the Act, 7
U.S.C.A. § 182 (West 1980);
(2) The purchaser of the livestock is a “packer” as defined in § 201 of the Act, 7
U.S.C.A. § 191 (West 1980);
(3) The transaction is a “cash sale”;
(4) The cash sellers have not received full payment for their livestock;
(5) The packer in question makes average annual purchases of more than
$500,000; and
(6) The cash sellers have preserved the trust within the required period by giving
notice to the packer and by filing that notice with the Secretary of Agriculture.

In re Gotham Provision Co., Inc., 669 F.2d 1000, 1004 (5th Cir. 1982).
a. In order to qualify for the PASA trust protections, a claimant must first prove that
it sold “livestock” as defined in the PASA. Livestock is defined as “cattle, sheep,
swine, horses, mules, or goats—whether live or dead.” 7 U.S.C.A. § 182 (4)
(West) (emphasis added). The inclusion of dead animals in the definition of
livestock has tempted some litigants to attempt to gain the benefit of the
Livestock Trust Interest for meat or meat products.

Chapter 2
13 of 27

b. For example, in Liberty Mut. Ins. Co. v. Bankers Trust Co., 758 F. Supp. 890,
895-96 (S.D.N.Y. 1991), the seller of “dressed hogs” to a meat processor
attempted to enforce a Livestock Trust Interest. The court held that a dressed hog,
while admittedly a type of dead swine, was a meat food product, not livestock,
which is the critical difference between coverage by the Livestock Trust Interest
(reserved solely for sellers of “livestock”) and a lack of coverage by the Livestock
Trust Interest (which happens when the parties are selling “meat food products”
and not “livestock”). Id. 895-96. Meat products are defined as “all products and
by-products of the slaughtering and meat packing industry—if edible.” Id. at 895
(citing 7 U.S.C. § 182). And a dressed hog, which has been bled, disemboweled,
and had its bristles removed, “need only be cut into parts for cooking purposes”
and by definition is a meat food product. Id. at 895-96. Thus, the court
concluded that since only meats and meat food products were purchased there was
no Livestock Trust Interest.1 Id. at 896.
c. In another attempt to obtain the PASA protection, a claimant admitted the pork
bellies it had sold to a packer were meat products and not livestock, but asserted
the Livestock Trust Interest also applied to those who purchased meat
products. Premier Pork L.L.C. v. Westin, Inc., No. 07-1661, 2008 WL 724352
(D.N.J. Mar. 17, 2008). The court rejected the claimant’s interpretation of the
statute and expressly held that the Livestock Trust Interest “protects only unpaid
cash sellers of livestock.” Id. at *9. In other words, a seller of pork bellies, just
like a seller of dressed hogs, had no rights to impose a Livestock Trust Interest
upon the assets of an insolvent buyer.
d. Indeed, as another leading court (the Delaware Bankruptcy Court) noted, it is
unlikely that, given the distinction between livestock and related byproducts
under the PASA, items such as “frozen boneless beef,” and beef and pork
“trimmings” constitute “livestock” as required for PASA protection. In re CFP
Liquidating Estate, 405 B.R. 694, 695 (Bankr. D. Del. 2009). Thus, “if the initial
sale was not of livestock as defined by [the PASA], a [Livestock T]rust never
existed.” Premier Pork, 2008 WL 724352, at **8-9.
4.

Who qualifies for the Poultry Trust Interest? In order to qualify for a similar trust interest
in “all poultry obtained from a live poultry dealer,” 7 U.S.C. § 197(b) (the “Poultry Trust
Interest”), the following conditions must be met:
(1) live poultry is purchased by a live poultry dealer;
(2) the live poultry dealer has average annual sales in excess of $100,000;
(3) the live poultry was purchased in cash sales or by a poultry growing
arrangement; and

1

The Liberty Mutual opinion was reversed on other grounds, however the Second Circuit
explicitly noted its agreement with the trial court’s determination that dressed hogs were not
livestock. Liberty Mut. Ins. Co. v. Rotches Pork Packers, Inc., 969 F.2d 1384 (2d Cir. 1992).
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(4) written notice was given by the “unpaid cash seller or poultry grower” within
30 days of the final date for making payment filed with the Secretary of
Agriculture.
There is little reported case law regarding the Poultry Trust Interest, but one of the few is a
bankruptcy case that upheld the rights of secured creditors over a middleman that purchased live
chickens, slaughtered them, and then sold them to the debtor. In re Chi-Mar Foods, Inc., 207
B.R. 594, 597 (Bankr. N.D. Ill. 1997). The court held that no trust interest could arise from the
sale of “dead chickens.” It further noted that while the suppliers to the middleman might have
trust protections against the middleman, because he was a live poultry dealer, any such trust
protections did not extend to the next purchaser of the products derived from the chickens. “If
that were the case then anyone who dealt in poultry in any form, including retail outlets, would
be subject to claims that its assets were part of a PASA trust.” Id. at 597.
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Sample PACA Specific Diligence Questions When Buying a Produce Buyer2
1.
List and copies of all notices, information requests, permits, licenses, approvals, and
certificates of authority from, or agreements with, governmental authorities held or entered into
or required to be held or entered into by the Company. This includes, but is not limited to, food
facility registrations and licenses held under the Perishable Agricultural Commodities Act.
2.
Please provide a copy of any notice provided to customers or suppliers that the
commodities purchased or sold are subject to the Perishable Agricultural Commodities Act.
3.

For any food products purchased from any third party, provide:

(i)
a list of amounts owed to each such supplier, as of the most recent month end, and
then supplement for each successive month as the books close, and
(ii)
a summary aging for each such supplier, showing the amounts owed that are 0115 days from invoice, 16-30 days, 31-45 days, 46-60 days, 61-90 days, and over 90 days.
a.
For all accounts with any amount due for over 45 days, provide an
explanation for the account aging and an expected date of payment.
4.

For all food products purchased from any third party, provide:

(i)
the terms of any rebate, chargeback, volume discount, or other supplier program
under which the Company is obliged remuneration (including rights of setoff or discounts off
invoice amount sold) (the “Company Supplier Programs”),
(ii)
the amount owed, by each supplier, under the Company Supplier Programs as of
the most recent month end, and then supplement for each successive month as the books close,
and
(iii) the amount owed, by each supplier, under the Company Supplier Programs as of
the last three year end periods.
5.
For any food products purchased from any third party, provide a copy of the contract,
letter agreement, email correspondence, or other documentation of the standard terms of sale
between the Company and such third party, including the payment terms governing the
relationship.
6.

For any food products sold to any third party, provide

(i)
a list of amounts owed by such customer, as of the most recent month end, and
then supplement for each successive month as the books close, and

2

This could apply as well to a lender making a loan to a company that purchases and sells
items covered by PACA.
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(ii)
a summary aging for each such customer, showing the amounts owed that are
01-15 days from invoice, 16-30 days, 31-45 days, 46-60 days, 61-90 days, and over 90 days.
a.
For all accounts with any amount due for over 30 days, provide an
explanation for the account aging and an expected date of payment.
7.
For any food products sold to any third party, provide a copy of the contract, letter
agreement, email correspondence, or other documentation of the standard terms of sale between
the Company and such customer, including the payment terms governing the relationship.
8.

For all food products sold to any third party, provide:

(i)
the terms of any rebate, chargeback, volume discount, or other supplier program
under which the Company receives any remuneration (including rights of setoff or discounts off
invoice amount sold) (the “Company as Customer Programs”),
(ii)
the amount owed, by each customer, under the Company as Customer Programs
as of the most recent month end, and then supplement for each successive month as the books
close, and
(iii) the amount owed, by each customer, under the Company as Customer Programs
as of the last three year end periods.
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Sample PACA Notice
[Note, this should be on your firm’s or your client’s letterhead]
NOTICE OF INTENT TO PRESERVE TRUST BENEFITS
UNDER THE PERISHABLE AGRICULTURAL
COMMODITIES ACT
[Date]
[Method of delivery]1
[List name and address of all officers,
directors, or other responsible parties for
breach of the PACA trust]
Dear Messrs. ___________________________:
[Client’s Name] (“[Abbreviated Version of Client’s Name]”), having an address set forth
at the bottom of this page, is an unpaid supplier and seller of perishable agricultural commodities
and products. [Abbreviated Version of Client’s Name] hereby gives notice (“PACA Notice”) of
its claims pursuant to the Perishable Agricultural Commodities Act, 7 U.S.C. § 499e(c)
(“PACA”), and notice of its intent to preserve trust benefits under PACA on account of unpaid
invoices for the perishable agricultural products identified on Exhibit A attached hereto.
[Abbreviated Version of Client’s Name] is a supplier of goods under PACA and sold shipments
of perishable agricultural goods to [Name of Company that Bought PACA Goods]
(“[Abbreviated Name of Company that Bought PACA Goods]”) at the following propert[y(ies)]:
[Name and Address of Location(s)
of Company that Bought PACA Goods]
Please take notice, [Abbreviated Version of Client’s Name] sold and delivered the
perishable agricultural commodities, within the meaning of PACA, to [Company that bought
PACA Goods] as identified in Exhibit A.2 Accordingly, [Abbreviated Version of Client’s Name]
is entitled to all trust rights and any other remedies set forth in 7 U.S.C. § 499e(c), including
1

We recommend overnight delivery.
Exhibit A must include the following information for each shipment: (i) the date of the
transaction, (ii) commodity, and (iii) invoice price.
2
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requiring and directing (which this letter does) that all proceeds of such goods must be held in
trust by [Company that bought PACA Goods] for [Abbreviated Version of Client’s Name]’
benefit until [Abbreviated Version of Client’s Name] is paid $[Outstanding PACA Amounts
Owed]. [Abbreviated Version of Client’s Name] reserves the right to amend the amount of this
PACA Notice.
The dates of each transaction, the commodity, and invoice price are set forth on Exhibit
A. [Company that bought PACA Goods]’s payments to [Abbreviated Version of Client’s Name]
were due, in full, [Payment Terms] from each invoice date set forth on Exhibit A. [Abbreviated
Version of Client’s Name] received notices that payments by [Company that bought PACA
Goods] on these invoices were dishonored on [List Dates of Any Other Notices]. All of the
amounts set forth on Exhibit A are past due and unpaid.
Attorneys’ fees and costs incurred to collect the amounts set forth in this PACA Notice
and/or to enforce any judgment therefore, and interest to the greatest extent permitted by PACA
and the parties’ documents, are additional sums owed in connection with these transactions.3
This PACA Notice does not limit any other rights and remedies of [Abbreviated Version
of Client’s Name], including (i) against [Company that bought PACA Goods], (ii) against any
officer, director, or other responsible party for violation or breach of the PACA trust, or (iii) with
respect to any guarantor of any amounts owed by [Company that bought PACA Goods] to
[Abbreviated Version of Client’s Name].
Please direct all correspondence to [Abbreviated Version of Client’s Name] to its counsel
at its address listed below.
[Name, Address, and Email Address of Attorney]
Sincerely,
________________________________________
[Name and Signature of Client Representative]

3

Note, you will need to confirm your client’s agreement with Company that Bought
PACA Goods, includes an attorneys fee and interest provisions.
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Sample PACA Non-Dischargeability Complaint
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE __________ DISTRICT OF _________
In re:

)
)
[Debtor Name],
)
)
Debtor.
)
)
)
[Plaintiff Name],
)
)
Plaintiff,
)
)
v.
)
)
[Debtor Name],
)
Defendant.
)
_______________________________________)

Chapter __
Case No. ________

Adversary Case No.:

COMPLAINT
Plaintiff [Plaintiff Name] (the “Plaintiff”), through its undersigned counsel, by way of
Complaint against Defendant [Debtor Name] (the “Debtor,” or the “Defendant”) states and
alleges as follows:
Parties
1.

The Plaintiff is a _____________ with its principal place of business in

____________.
2.

The Plaintiff is engaged in the business of selling food, restaurant supplies, and

wholesale quantities of perishable agricultural commodities (“Produce”) in interstate commerce,
and is a licensed dealer under the Perishable Agricultural Commodities Act, 7 U.S.C. § 499a et
seq. (“PACA”).
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3.

Defendant [Debtor Name], the Debtor, was at all times a direct or indirect

principal of an entity known as [Name of Company that Bought PACA Goods] (“[Name of
Company that Bought PACA Goods]”). In turn, [Name of Company that Bought PACA Goods]
controlled various restaurants with which the Plaintiff did business. He was in a position of
control, and did control, the PACA trust assets described below held in trust for the benefit of the
Plaintiff. Upon information and belief, the Debtor resides in [_______________].
Jurisdiction and Venue
4.

This is an adversary proceeding which arises in and relates to the pending Chapter

7 bankruptcy case In re [Debtor Name], Case No. ____________, pending in this Court.
5.

This Court has jurisdiction over the subject matter of this action under 28 U.S.C.

§ 1334(b), as this action relates to a case under Title 11 of the United States Code (the
“Bankruptcy Code”), specifically that of the Debtor. This Court also has jurisdiction over the
subject matter of this action under 28 U.S.C. § 1331, as certain of the claims set forth herein arise
under PACA, which is a law of the United States.
6.

The claims asserted in this matter are core. To the extent they are not, the

Plaintiff consents to a final determination of the merits of this action by this Court.
7.

Venue in this District is proper as against the Debtor under 28 U.S.C. § 1409(a)

because the Debtor’s case is pending in this District. Alternatively, venue in this District is
proper as against the Debtor because all the Plaintiff’s claims arose in this District, rendering
venue proper under 28 U.S.C. § 1391(b)(2).
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Allegations
8.

This action is brought to enforce the trust provisions of P.L. 98-273, the 1984

amendment to Section 5(c) of PACA, 7 U.S.C. §499e(c), as well as various state law rights and
remedies, and to seek the nondischargeability of the debts of the Debtor to the Plaintiff.
9.
Goods].

Certain of these allegations pertain to [Name of Company that Bought PACA
Until it closed in _______, [Name of Company that Bought PACA Goods] was

engaged in the business of operating a restaurant, buying all of its supplies, including Produce,
from the Plaintiff. [Debtor Name] was the majority owner of, and controlled at all time relevant
to this action, [Name of Company that Bought PACA Goods].
10.

The Debtor, by virtue of his participation in the control or complete control of

[Name of Company that Bought PACA Goods], was in a position of control, and did control, all
of the PACA trust assets described below held in trust for the benefit of the Plaintiff. In addition,
the Debtor also was in a position to determine, and did determine, which non-PACA debts of the
Plaintiff were paid, and which were not. Finally, the Debtor was also in a position to determine,
and did determine, how [Name of Company that Bought PACA Goods] would pay or cause to be
paid the debts of insiders and affiliates. All such transfers were to the detriment of the Plaintiff,
and provide an independent basis for this cause of action, aside from PACA.
Part 1: The [Name of Company that Bought PACA Goods] Obligations to the Plaintiff,
and the Diversion of [Name of Company that Bought PACA Goods] Assets for the Benefit
of Other Companies Controlled by the Debtor
11.

In _______ and continuing through the cessation of [Name of Company that

Bought PACA Goods] operations in ______, the Plaintiff sold and delivered products to [Name
of Company that Bought PACA Goods], pursuant to an agreement set forth at Exhibit A to this
Complaint. As of the time [Name of Company that Bought PACA Goods] ceased operations, it
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owed the Plaintiff $________4 for products delivered to [Name of Company that Bought PACA
Goods]. Exhibit A also sets forth that [Name of Company that Bought PACA Goods] is liable
for all attorneys’ fees and court costs incurred by the Plaintiff to collect its debt, and interest at
the rate of 1.5% per month.
12.

Of this amount, $___________ consisted of goods covered by PACA.5

13.

The Debtor, through his direct actions and through his interest, dominion, and

control of [Name of Company that Bought PACA Goods], exercised control over [Name of
Company that Bought PACA Goods]. Rather than using [Name of Company that Bought PACA
Goods]’s assets to pay its creditors, including the Plaintiff, or holding [Name of Company that
Bought PACA Goods]’s assets in trust for the benefit of the Plaintiff (as required for all goods
covered by PACA), [Name of Company that Bought PACA Goods] (by and at the direction of
the Debtor) directed and took part in a plan to transfer various of [Name of Company that
Bought PACA Goods]’s assets to certain affiliates also controlled by the Debtor and [Name of
Company that Bought PACA Goods].
Part 2: The Protections of PACA as to All Obligations of [Name of Company that Bought
PACA Goods] and the Other [Name of Company that Bought PACA Goods] Restaurants
as to Produce Supplied by the Plaintiff
14.

Produce supplied by the Plaintiff constitutes a subset of the total claims of the

Plaintiff as set forth above. At the time [Name of Company that Bought PACA Goods] received
and accepted any Produce, the Plaintiff became a beneficiary in a statutory trust under PACA
(“PACA Trust”), which is designed to assure payment to Produce suppliers and which consists
4

The invoices to support the claims in this Complaint are voluminous, and are
available upon written request to counsel to the Plaintiff.
5

Summary charts showing the amount of goods covered by PACA for each unpaid invoice
are also available upon written request to counsel to the Plaintiff.
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of all Produce or Produce-related assets, including all funds commingled with funds from other
sources and all assets procured by such funds, in the possession, custody, or control of [Name of
Company that Bought PACA Goods].
15.

The Plaintiff timely preserved its interest in the PACA Trust for the amounts set

forth immediately above by delivering to the above-listed buyers invoices containing the
requisite statutory language required by PACA. The Plaintiff remains the beneficiary of the
PACA trust as to all amounts set forth above, plus attorneys’ fees and interest as allowed by
PACA.
Count 1
(Unlawful Dissipation of Trust Assets by a Corporate Official or Party in Control)
16.

The Plaintiff repeats and reasserts each and every allegation contained in

paragraphs 1 through __ of this Complaint as if fully set forth herein.
17.

The Debtor is and was in a position of control over the PACA trust assets held by

[Name of Company that Bought PACA Goods] for the benefit of the Plaintiff during the time
period in question.
18.

The Debtor failed in his statutory duties to preserve PACA trust assets and caused

the obligors to pay the Plaintiff for the Produce it supplied.
19.

The Debtor caused [Name of Company that Bought PACA Goods] to violate their

statutory duties to preserve PACA trust assets belonging to the Plaintiff and to pay it for the
Produce.
20.

The Debtor, directly or indirectly, unlawfully dissipated PACA trust assets held

by [Name of Company that Bought PACA Goods] that should have been held in trust for the
benefit of the Plaintiff. As noted above, the Debtor was involved in the financial affairs of
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[Name of Company that Bought PACA Goods], and despite this role, did not use the assets of
[Name of Company that Bought PACA Goods] to pay the Plaintiff.
21.

Moreover, as noted above, the Debtor testified that he directed the [Name of

Company that Bought PACA Goods] to use their resources to pay other creditors at a time when
the [Name of Company that Bought PACA Goods] were not paying the Plaintiff.
22.

As a direct and proximate result of the Debtor’s unlawful dissipation of PACA

Trust assets belonging to the Plaintiff, the Plaintiff has suffered, and is continuing to suffer
damages.
WHEREFORE, the Plaintiff demands judgment against the Debtor for damages in the
principal amount of $_____________ plus interest, costs, attorneys’ fees, and any other relief
deemed just and owing.
Count 2
(Breach of Fiduciary Duty)
23.

The Plaintiff repeats and reasserts each and every allegation contained in

paragraphs 1 through __ of this Complaint as if fully set forth herein.
24.

As a party in control of [Name of Company that Bought PACA Goods], and thus

as trustee of the PACA trust, the Debtor had fiduciary duties to use assets belonging to the
PACA trust to pay the claims of the Plaintiff.
25.

In breach of his fiduciary obligations arising under PACA, the Debtor knowingly

or gross recklessly directed the disbursement of trust funds for purposes other than making full
and prompt payment to the Plaintiff as required by PACA, 7 U.S.C. §499(e)c.
26.

As a result of the foregoing, the Debtor violated his fiduciary duties as a trustee in

failing and refusing to make the payments required to satisfy the priority trust interests of the
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Plaintiff, and, as a direct result, the Plaintiff has suffered damages which are not dischargeable
pursuant to 11 U.S.C. § 523(a)(4).
WHEREFORE, the Plaintiff demands judgment against the Debtor for damages in the
principal amount of $___________ plus interest, costs, attorneys’ fees, and any other relief
deemed just and owing.
Count 3
(Interest)
27.

The Plaintiff repeats and reasserts each and every allegation contained in

paragraphs 1 through __ of this Complaint as if fully set forth herein.
28.

The Plaintiff is entitled to interest on all amounts due by virtue of the agreement

between the Plaintiff and [Name of Company that Bought PACA Goods].
29.

PACA also calls for the payment of interest on all amounts to be held in trust

under PACA, until the Plaintiff is paid in full for such trust assets.
WHEREFORE, the Plaintiff demands judgment against the Defendant for interest for all
amounts owed.
Count 4
(Attorneys’ Fees)
30.

The Plaintiff repeats and reasserts each and every allegation contained in

paragraphs 1 through __ of this Complaint as if fully set forth herein.
31.

The Plaintiff is entitled to attorneys’ fees and costs of collection by virtue of the

agreement between the Plaintiff and [Name of Company that Bought PACA Goods].
32.

PACA also calls for the payment of attorneys’ fees and costs of collection on all

amounts to be held in trust under PACA, until the Plaintiff is paid in full for such trust assets.
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33.

The law of fraudulent transfer and improper distributions under Georgia law also

call for a plaintiff to obtain attorneys’ fees as part of its remedy.
WHEREFORE, the Plaintiff demands judgment against the Defendant for attorneys’ fees
and costs of collection for all amounts owed.
Count 5
(Nondischargeable Debt under 11 U.S.C. § 523(a)(4))
34.

The Plaintiff repeats and reasserts each and every allegation contained in

paragraphs 1 through __ of this Complaint as if fully set forth herein.
35.

Pursuant to 11 U.S.C. § 523(a)(4)), the Debtor is not entitled to a discharge for

any fraud or defalcation while acting in a fiduciary capacity.
36.

The Debtor was a fiduciary of all assets to be held in the PACA trust, by virtue of

his actual control of the finances of [Name of Company that Bought PACA Goods].
37.

The Debtor was also fiduciary of all assets to be held in the PACA trust, by virtue

of his control of [Name of Company that Bought PACA Goods].
38.

During the period in which the Debtor was a fiduciary of the assets to be held in

the PACA trust, the Plaintiff went unpaid. See ¶¶ __-__, supra. The Debtor was involved in all
decisions to pay, or not pay, the Plaintiff.
WHEREFORE, the Plaintiff demands that all amounts owed under PACA by [Name of
Company that Bought PACA Goods], plus all amounts owed by the Defendant for breach of
fiduciary duty and diversion of trust assets, plus attorneys’ fees and interest allowed under
PACA, be declared nondischargeable.
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Final Prayer for Judgment and Relief
WHEREFORE, the Plaintiff requests judgment against the Defendant, for damages in the
amounts set forth above, plus interest, costs, attorneys’ fees, and a declaration that the debts of
the Debtor to the Plaintiff are nondischargeable, and any other relief deemed just and owing.
Dated: ___________

STATE BAR SERIES

Farm/Solar Leases
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Joel L. McKie
Hall Booth Smith PC
Atlanta, GA
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Key Issues in Farm Land Leases
Agriculture Section of Georgia Bar Association 2019 CLE
By: Joel L. McKie, Hall, Booth, Smith, P.C.
All information provided in this paper is for informational purposes only
and does not constitute legal advice.
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I.

Key Terms
A.

In Writing

Where the material terms of lease agreement are not specifically stated in the
contract, the contract is unenforceable unless there is partial performance. See O.C.G.A.
§§ 13–5–30(4); 13–5–31. “To comply with the statute of frauds, a writing must be
complete in itself, leaving nothing to rest in parol.” Pettit v. Gray, 211 Ga. App. 439, 439–
40, 439 S.E.2d 673, 674 (1993). For example, the failure of the parties to agree to specifics
of payment is fatal to the contract where it is sought to be enforced on that issue. Zappa
v. Basden, 188 Ga.App. 472, 373 S.E.2d 246.
B.

Description of Property

The property must be described “with sufficient certainty for identification or give
a key by which it may be identified.” Newton v. Allen, 220 Ga. 681, 683, 141 S.E.2d 417,
419 (1965). While this requirement is sometimes satisfied in a farm land context with a
formal legal description, it is more often accomplished with an aerial map or by Farm
Service Agency Serial Number (“FSA Number”).
C.

Rental Payments – Timing and Amount

Most often the definiteness of rental payment is not an issue in short tern leases.
However, in multi-year lease, special consideration must be given to timing and amount
of rental payments. Funds are generally most accessible to farmers two times of year–
soon after receiving their operating loans in the Spring or after harvest in the Fall/early
Winter. While tenants attempt to push the rental payments until after harvest, landlord
should generally prefer payments in the spring. If payments have historically been made
in Fall, a transition to Spring payments can usually be made over numerous years by
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splitting payment into two obligations – a Spring obligation and a Fall obligation. If the
agreement is a “flex” rent (i.e., based in part on yields, such as in the pecan context), a
post-harvest payment is always required.
A multi-year lease may have a built-in escalator such as the following:
The Annual Rate shall increase 3% on the first anniversary of the first
Renewal Term, and then shall increase 3% annually thereafter on the same
schedule (i.e., increasing 3% on January 1, 20XX).
Similarly, a flex rate agreement may be premised on a “Base Rent” with the
additional revenue sharing mechanisms:
Flex Formula (per acre) = (Established Average Price x Yield – Base Gross
Income) + Government Farm Program Payments x ____%.
In addition to lien rights that may be created pursuant to the Uniform Commercial
Code, Georgia has a specific Georgia lien statute which provides:
Landlords shall have a special lien for rent on crops grown on land rented
from them, which lien shall be superior to all other liens except liens for
taxes, and shall also have a general lien on the property of the debtor which
is subject to levy and sale, which general lien shall date from the time of the
levy of a distress warrant to enforce the general lien.
O.C.G.A. § 44-14-341; see also O.C.G.A. § 44-14-340 (“Landlords furnishing supplies,
money, horses, mules, asses, oxen, farming utensils, and equipment necessary to make
crops shall have the right to secure themselves from the crops raised during the year in
which such things are furnished upon such terms as may be agreed upon by the parties.”).
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D.

Term

While automatic renewal provisions are common in farm lease, care must be given
to allow sufficient time for a landlord to fine a new creditworthy tenant. Here is an
example of such a potential term:
Term. This Lease shall be in full force and effect for the period commencing
12:00 a.m., _______________ (the "Commencement Date") and ending
11:59 p.m. ET, December 31, 2014 (the "Initial Term"). This Agreement
shall automatically renew for successive terms of one (1) year each (each, a
"Renewal Term"; the Initial Term and each Renewal Term are collectively
the "Term"), unless written notice is provided by either Party to this
Agreement of an intent not to renew the Agreement no later than ninety
(90) days prior to the expiration of the then-current Term.
II.

Key Covenants
A.

Maintaining Property

A tenant following good agricultural practices is key to ensuring the property is in
good condition upon return of the property. Examples of covenants would include:
1.

Operate the Property in an efficient and workmanlike manner, and will

cultivate and maintain the Property at all times in accordance with practices
of good husbandry generally common to farming operations of this type, and
possess at his expense the essential Property machinery needed to operate the
Property.
2.

Control weeds in fields, fencerows, road ditches, building lots, and all

areas of the Property by mowing or spraying and do all things reasonably
necessary to prevent the introduction of any noxious or undesirable weeds.
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3.

Protect all desirable vegetation, such as grass, field borders, grass

waterways, shrubs, and trees; also not to plow or otherwise disturb
pastureland or permanent vegetation without the written consent of Owner.
4.

Perform labor necessary in making minor repairs and improvements.

5.

Perform labor necessary to maintain and repair fences at the direction

of Owner.
6.

Remove no forage or crop residues, including straw and stalks, grown

on the Property, nor sell or burn it except by written permission of Owner.
7.

Assist with erosion control and maintenance and establishment of

grass waterways, including not plowing or disking through grass waterways
or other low places that would permit open ditches eroding across fields.
8.

Not store any fertilizer, pesticide or other hazardous substance on the

Property except in compliance with all applicable laws and regulations and in
an amount not to exceed that contemplated to be used on the Property.
9.

Not dump, abandon or bury any chemicals, trash, containers or

machinery on the Property.
10.

Not cut or harvest trees without Owner’s prior written approval.

11.

Not suffer, permit, encourage, invite any other person to use any part

or all of the Property for any purpose or activity not directly related to its
use for agricultural production.
12.

Not house or store vehicles or tractors on the Property.

13.

Comply, and cause all Operator’s employees, agents and contractors to

comply, with all local, state, and federal laws and regulations in the use and
operation of the Property, including those pertaining to groundwater
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contamination and agricultural chemical, pesticide, petroleum and/or
hazardous waste storage or disposal and to follow label directions in the
handling and application of all chemicals used on the Property.
14.

Pay all electrical bills, and any other utility bills payable due to

Operator’s activities on the Property.
15.
Not take any action that might cause a mechanics’ lien or other lien to
be imposed on the Property.
Alternative
Tenant agrees to conduct its operations in accordance with the generally
accepted methods of agricultural farming and good stewardship of the land.
Tenant agrees to maintain nitrogen, phosphorus and potassium content in the
soil on the Demised Premises in amounts not less the minimum amount
suggested by generally accepted good agricultural management practices.
Tenant agrees to lime the soil in such amounts sufficient to maintain a pH
level of 6.0 or more on the Property at all times during the term of this Lease,
Mandatory soil testing shall be performed by Tenant not less than once per
year at Tenant’s expense and Tenant shall provide the results to Landlord
upon Landlord’s reasonable request. Landlord reserves the right to test the
soil on the Property for proper pH at any time Landlord deems necessary or
advisable. If Tenant shall fail to take sufficient steps to increase the pH level
to 6.0 or greater after receipt of written notice, Landlord may, but shall not
be required, to take measures to increase the pH level and invoice Tenant for
the cost thereof, which Tenant shall promptly pay to Landlord as Additional
Rent with interest thereon as set forth herein. Tenant’s obligations pursuant
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to the last two sentences hereof shall also become null and void if Landlord
fails to provide the soil samples or evidence of the application of lime within
60 days of the Effective Date as set forth herein.
B.

Government Programs.

A long-term lease should also contemplate potential changes in federal farm policy.
While PLC/ARC program contemplate payments being paid to the operators, since lease
payments are driven indirectly by base acres and yield, attention to federal farm programs
should matter to landlords. For example, the 2014 farm bill provided:


farmers with a onetime opportunity to update individual crop base acres by
reallocating base acreage within their current planted acreage to match their
actual crop mix (plantings) during 2009-2012.



Farmers could also choose to not reallocate their base acres if they expected
payments to be maximized under their existing base acres.



In cases where producers inherit land or sell cropland, base acreage is
calculated for each covered commodity and transferred to the new owner.

Source: Sahar Angadjivand, U.S. Farm Commodity Support: An Overview of Selected
Programs, CONG. RES. SERV. 4 (Apr. 17, 2018) https://fas.org/sgp/crs/misc/R45165.pdf.
A sample provision may include:
As long as this Lease remains in effect, Operator shall be entitled to all
United States Department of Agriculture government program payments in
connection with the farming of the Property during the term. Operator
hereby names, constitutes and authorizes Lessor full access for purposes of
requesting and receiving any and all documents, including without
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limitation, all planted acres, yield certification and yield information from
any and all crop insurance agents or underwriters, and any office of the
United States Department of Agriculture (“USDA”), including without
limitation the Farm Service Agency.

Operator hereby authorizes such

agents and underwriters, or USDA offices to release this documentation and
information to Lessor or Lessor's designated representatives without
further consent of Operator.
Operator agrees to participate in any offered program of the USDA for crop
production control, soil conservation or range improvement, and observe
the terms and conditions of said program. Similarly, Operator agrees to
comply with all laws enforced by and current regulations required by the
Farm Service Agency, the Natural Resource Conversation Service, the
Environmental Protection Agency, and the Georgia Department of Natural
Resources, Environmental Protection Division during the Lease. If any
violation should occur, Operator will be liable and will incur cost and
responsibility to correct the problem and bring the Property back into
compliance.
Operator agrees not to alter the status of any of the Property under any
governmental programs, including without limitation any programs of the
Farm Service Agency, the Commodity Credit Corporation or the Federal
Crop Insurance Corporation, without Lessor's prior written consent, which
consent may be withheld in Lessor's sole discretion. Operator shall not be
allowed to combine the Property with another farm unit for government
program purposes without written permission from Lessor.
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Operator agrees to preserve cropland acreage bases allowed under USDA
farm program provisions by planting, certifying, and maintaining the
allowable program crops and/or set-aside acres. If Operator fails to fully
comply with and implement the Natural Resource Conservation Service
Conservation Plan, or causes the Farm Service Agency acreage bases to
decrease, Operator shall pay Lessor compensatory damages for such losses
and the Lease shall be null and void immediately.
III.

Special Considerations Regarding Crops and Trade Fixtures
Leases can provide important protections for tenants regarding their investments

on leased properties in cases where the demised property is subject to security interest.
This is especially true where tenants, as part of a long-term lease, install irrigation
equipment such as pivots or plant permanent crops such as pecans, turfgrass, or
blueberry vines.
As a beginning point, under established law, “crops”, regardless of their state of
maturity, growing on real property that is sold under a power of sale in a security deed or
mortgage do not pass to the subsequent purchaser. Chatham Chemical Co. v. Vidalia
Chemical Co., 163 Ga. 276, 279 (1926) ("[A]ll crops in this State are personalty, and do
not pass to purchasers at judicial sales of lands on which they are growing."). Purchasers
at a judicial sale of real property do not "get any title to, lien on, or interest in [] crops"
growing on property at the time of the foreclosure. Id. (bankruptcy sale); see also Miller
v. Jackson, 190 Ga. 668, 669-670 (1940) (foreclosure of security deed). 1

Pertinent to the case at hand, under Georgia law, all mature or unmature "crops" are
personalty (i.e. personal property). O.C.G.A. § 44-14-101. "Personalty" is defined as all
"movable" property that has "inherent value or is representative of value, and is not
1
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Conversely, title to fixtures located on real property passes to a purchaser upon
foreclosure of a security deed and a subsequent sale of the real property. Burpee v. Athens
Production Credit Ass'n, 65 Ga. App. 102, 109 (1941) ("As between grantor and grantee,
the strict rule of the common law prevails, that, in the absence of an agreement to the
contrary, all fixtures, whether actually or constructively annexed to the realty, pass by a
conveyance of the freehold.") (internal citations omitted); see also Currin v. Milhollin, 53
Ga. App. 270, 272-273 (1936); Farrell v. Atlanta Gas-Light Co., 61 Ga. App. 18, 21 (1939)
(stating that, without a contrary agreement between the seller and purchaser, fixtures
become a part of the transferred realty and are not removable as personalty).
Turning to the permanent crop (trees, vines, turfgrass) first, the essential question
in the case at bar is whether a perennial, regenerative grass is a "crop" or a "fixture" for
the purposes of determining whether title passes to the purchaser upon foreclosure of a
lien, mortgage, or security deed covering the underlying property and a subsequent
foreclosure sale. Since 2001, there has been no statutory definition of "crops." See 1
DANIEL F. HINKEL, GEORGIA REAL ESTATE LAW

AND

PROCEDURE § 9:9 (7th ed. 2013).

According to a respected Georgia treatise on real property:
Even without the statutory definition, it can be assumed that "crops"
would include the fruits and products of all plants, trees, and shrubs,
annual or perennial. The distinction has been made that the plant,
tree, or shrub itself is not included in the term "crops;" it is
only the fruit or product of such plant, tree or shrub.
1 DANIEL F. HINKEL, GEORGIA REAL ESTATE LAW AND PROCEDURE § 9:9 (7th ed.
2013) (emphasis added).
The Georgia Supreme Court has clarified the scope of "crops" in the context of
O.C.G.A. § 44-14-101's personalty declaration:
otherwise defined as realty." O.C.G.A. § 44-1-3. Under Georgia law personalty is
contrasted with "fixtures", which are defined as "anything which is intended to remain
permanently in its place if it is not actually attached to the land." O.C.G.A. § 44-1-6.
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The word ‘crops' includes and embraces the fruits and products of all
plants, trees, and shrubs. . . . Properly construed, this law as codified . .
. does not affect the ‘plants, trees, and shrubs' themselves, but applies
only to fruit and products in the nature of fruit derived from such plants,
trees, and shrubs. Accordingly, neither would this statute embrace as
personalty a nursery or nursery stock consisting of plants, trees, and
shrubs, attached to and growing in the soil.
Adcock v. Berry, 194 Ga. 243 (1942) (emphasis added).
The Georgia Supreme Court's decisions in Adcock v. Berry and Miller v. Jackson
are particularly instructive on whether turf grass amounts to: (a) a "crop", such that title
would remain with the previous titleholder following a foreclosure sale; or (b) a "fixture",
such that title to the turf grass would pass to the purchaser at a foreclosure sale. 194 Ga.
243; 190 Ga. 668. In Adcock, a former nursery owner sued a grantee of a security deed
and the party that purchased the subject nursery at a foreclosure sale, alleging wrongful
foreclosure. Adcock, 194 Ga. at 246. The purchaser filed a counter-claim against the
owner for his failure to vacate the property and requested that the court issue an order
enjoining the landowner from removing 8 acres of "shrubbery" growing on the property,
including "conifers," "cedars," "junipers,", "hawthorns," "boxwood," and "crepe myrtle."
Id. at 248-249. The trial court issued a directed verdict that the "shrubbery" was part of
the real property, was not personalty, and passed to the purchaser at the time of the
foreclosure sale. Id. at 250. The owner moved for a new trial claiming that the issue of
whether the "shrubbery" was personalty or part of the realty was a question for the jury,
but the trial court denied the owner's motion. Id.
On appeal, the Court reviewed the statute declaring "crops" as personal property
and determined that "crops" included "the fruits and products in the nature of fruit
derived from [] plants, trees, and shrubs." Id. at 243 (emphasis added). The Court also
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found that "crops" does not include the "plants, trees, and shrubs themselves," including
the nursery stock at issue in the case. Id. The Supreme Court ruled that the "shrubbery"
was "to be treated as a part of the realty" and that the interest of the owner in the
"shrubbery" was terminated at the time of the foreclosure sale. Id. ("[T]he nursery and
nursery stock in controversy, though placed upon the land by the grantor after executing
the security deed, are to be treated as a part of the realty . . . as between such grantor and
a purchaser at the sale under the security deed, and the sale having been lawfully made in
accordance with the power, the interest of the grantor was terminated thereby.") 2
In Miller, the Georgia Supreme Court analyzed whether a crop of pecans were
"personalty," such that the grantor of a security deed retained title to the crop following a
foreclosure sale of the property. 190 Ga. at 669. The Court determined that pecans were
"crops" under the statute declaring all crops personalty and held that the grantor of the
security deed retained title to the pecan nuts "growing" on trees at the time of the
foreclosure sale of the subject property. Id. at 669. In reaching its decision, the Court
stated the common law rule: "Prior to the act of August 21, 1922 (Acts 1922, p. 114), which
declares all crops, matured or unmatured, to be personalty, such purchasers would have
acquired title to such crops, if they were grown and owned by the grantor in the security

2 Importantly, the Adcock Court expressly declined to comment as to whether this
rule applied to trees, plants, and shrubs cultivated by a tenant. Adcock, 194 Ga. at 243
("No decision is made as to what should be the rule as between parties occupying the
relation of landlord and tenant, or other relation different from that appearing in this
record.") (emphasis added). The Court pointed to several cases involving "trade fixtures",
which the Court indicated might shed light on the right of a tenant to remove trees, plants,
and shrubs, including cases involving "trade fixtures." Id.; see also Currin, 53 Ga. App. at
272.
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deed." (emphasis added). See also Knox Enterprises v. Timbermen, Inc., 215 Ga. App.
390, 393 (1994) (citing DeVane v. Smith, 154 Ga. App. 442 (1980)). . 3
Pivots and buildings may be treated similar, depending on terms of the lease.
Georgia law provides:
During the term of his tenancy or any continuation thereof or while he is in
possession under the landlord, a tenant may remove trade fixtures erected
by him. After the term and his possession are ended, any trade fixtures
remaining will be regarded as abandoned for the use of the landlord and will
become the landlord's property.
O.C.G.A. § 44-7-12.
“In Georgia, trade fixtures are defined as articles annexed to the realty by a tenant
for the purpose of carrying on a trade. Even though a structure may be large and attached
to the premises, it will nevertheless be considered a trade fixture if the tenant installed
the structure for purposes of carrying on its business.” S.S. Air, Inc. v. City of Vidalia, 278
Ga. App. 149, 151, 628 S.E.2d 117, 119 (2006). “It is generally recognized that the tenant
must remove his fixtures before he quits possession on the termination of his lease. And
when a tenant quits possession without removing a fixture, he is understood as making
dedication of it to the landlord, and this is the doctrine here as well as in England.”
Youngblood v. Eubank, 68 Ga. 630, 634 (1882). By contrast, “personalty remains the
property of the tenant; and, though it may be left in the [demised property], it is not by

Georgia has also codified the doctrine of “emblements” in two potentially important
ways. First O.C.G.A § 44-6-104 (“A tenant for years is not entitled to emblements unless,
before the end of the period which had been fixed for the termination of the estate for
years, the happening of some contingency as provided in the creation of the estate
terminates the estate without fault on the part of the tenant.”); O.C.G.A. § 44-7-8 (“The
tenant at will is entitled to his emblements if the crop is sowed or planted before the
landlord gives him notice of termination of the tenancy, if the tenancy is terminated by
the judicial sale of the estate by the landlord or by death of the landlord or tenant, or if for
any other cause the tenancy is suddenly terminated.”).
3

Chapter 3
14 of 24

that fact alone to be treated as abandoned to the landlord.” Cozart v. Johnson, 181 Ga.
337, 182 S.E. 502, 505 (1935).
The following provisions in a lease may be useful to address these concerns:
A.
PERSONAL PROPERTY. Operator shall have the right to remove
from the Property any personal property of Operator placed upon the
Property (including, without limitation, any portable buildings), such
removal to be at Operator’s own expense and risk. Such moving must be
done on or before the end of the term, unless Owner grants additional time
in writing. Owner shall in no way be responsible for personal property
owned by Operator. If such personal property is not removed as provided
in this provision, it shall be considered abandoned and Operator shall claim
no further interest in it, except by written agreement between Owner and
Operator.
COMPENSATION FOR IMPROVEMENTS AND REMOVAL OF FIXTURES
Operator may make improvements to buildings, fences, or water systems at
Operator's own expense and consistent with the terms of the Lease, provided
(a) consent of Owner has been given in writing and (b) these improvements
shall not be removed when Operator leaves the Property. Operator shall not
receive compensation from Owner for the value of these improvements,
whether upon the expiration or earlier termination of this Lease, unless
otherwise agreed to in writing by Owner at the time Owner consented to such
improvements. Operator shall pay the real estate taxes due on buildings and
equipment that are owned by Operator. If such taxes are assessed to Owner,
Operator shall reimburse Owner to the extent of such real estate taxes on
Operator's improvements.
C.

Conservation Use Valuation Assessment

O.C.G.A. § 48-5-7.4(b)(4) provides: “No property shall qualify as bona fide
conservation use property if it is leased to a person or entity which would not be entitled
to conservation use assessment.” To be entitled, the person or entity must be:
(i) One or more natural or naturalized citizens;
(ii) An estate of which the devisees or heirs are one or more natural or
naturalized citizens;
(iii) A trust of which the beneficiaries are one or more natural or naturalized
citizens;
(iv) A family owned farm entity, such as a family corporation, a family
partnership, a family general partnership, a family limited partnership, a
family limited corporation, or a family limited liability company, all of the
interest of which is owned by one or more natural or naturalized citizens
related to each other by blood or marriage within the fourth degree of civil
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reckoning, except that, solely with respect to a family limited partnership, a
corporation, limited partnership, limited corporation, or limited liability
company may serve as a general partner of the family limited partnership
and hold no more than a 5 percent interest in such family limited
partnership, an estate of which the devisees or heirs are one or more natural
or naturalized citizens, a trust of which the beneficiaries are one or more
natural or naturalized citizens, or an entity created by the merger or
consolidation of two or more entities which independently qualify as a
family owned farm entity, and which family owned farm entity derived 80
percent or more of its gross income from bona fide conservation uses,
including earnings on investments directly related to past or future bona
fide conservation uses, within this state within the year immediately
preceding the year in which eligibility is sought; provided, however, that in
the case of a newly formed family farm entity, an estimate of the income of
such entity may be used to determine its eligibility.
O.C.G.A. § 48-5-7.4.
Suggested provision:
The Property, in whole or in part, is subject to Conservation Use Covenant
established pursuant to O.C.G.A. § 48-5-7.4. Operator represents and
warrants (i) it qualifies, and will for the duration of this Lease, as a person
or entity which would is entitled to a conservation use assessment as
contemplated by O.C.G.A. § 48-5-7.4 and (ii) it will take no action which
result in a violation of Lessor’s covenant entered pursuant to O.C.G.A. § 485-7.4.
IV.

Miscellaneous Provisions
A.

Assignability – A Reason Usufruct May Matter.

Under Georgia law, the assignability of an interest in property depends on whether
the interest is deemed a "usufruct" or a "tenancy for years." O.C.G.A. § 44-7-1. For
example where a lease is for more than five years, contains no provisions against
assignment, and states that it shall bind the assigns of both parties, the lease must be
considered, prima facie, as being assignable. Kroger Co. v. Bonny Corp., 134 Ga. App.
834, 836, 216 S.E.2d 341, 343 (1975). By contrast, a “usufruct is not assignable without
the consent of the lessor in Georgia.” In re Taylor Mfg., Inc., 6 B.R. 370, 371 (Bankr. N.D.
Ga. 1980).

Chapter 3
16 of 24

A usufruct is a landlord and tenant relationship that conveys a contractual
privilege or license on the tenant to use the landlord's property, but does not pass a
leasehold estate to the tenant and "may not be conveyed excepted by the landlord's
consent." Id. In contrast, a tenancy for years "carries with it the right to use the property
in as absolute a manner as may be done with a greater estate" and carries the right to
assign the property without the consent of the land owner. O.C.G.A. § 44-6-103; Jekyll
Dev. Assocs. L.P. v. Glynn County Bd. of Tax Assessors, 240 Ga. App. 273, 276 (1999)
("This limitation is clearly inconsistent with the grant of an estate for years, "which
normally can be alienated without the grantor's consent."); Southland Inv. Corp. v.
McIntosh, 137 Ga. App. 216, 219 (1976) ("The lessee of an estate for years may transfer
the property without the consent of the lessor, unless the lease contains a covenant to the
contrary."). In the context of a tenancy for years, the leaseholder's ability to use the
property is limited only by the prohibition to refrain from harming the landlord's or other
party's reversionary or remainder interest. Id.
A usufruct is the presumed estate for any lease of less than five (5) years. O.C.G.A.
§ 44-7-1. See also Macon-Bibb County Bd. of Tax Assessors v. Atlantic Southeast Airlines,
262 Ga. 119 (1992) ("A lease of real estate for a period of less than five years is presumed
to be a non-taxable usufruct."). A usufruct is not subject to taxation, unlike a tenancy for
years which remains subject to ad valorem taxation. Id. Nevertheless, where a leaseholder
is granted an "absolute" right to use the property beyond a mere license to possess the
property, the parties create a tenancy for years.
O.C.G.A. § 44-7-1 (b) provides a method for overcoming the usufruct presumption
for leases of less than five (5) years, namely showing the parties' express intent to create
a tenancy for years. "Whether . . . an estate in the land passes to the tenant, or he merely
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obtains a usufruct . . . depends upon the intention of the parties; and this is true without
regard to the length of the term." Hutcheson v. Hodnett, 115 Ga. 990, 993 (42 SE 422)
(1902). However, in the context of tax disputes, Georgia courts have focused less upon
the parties stated intentions (i.e. "it is the parties' collective intent to create a tenancy for
years and not a usufruct") and more upon the control or lack thereof retained by lessor.
See Huntingdon II v. Chatham County Bd. of Tax Assessors, 207 Ga. App. 466 (1993).
B.

Limitations Period.

The Georgia Court of Appeals recently affirmed a one-year contractual period of
limitation in Langley v. MP Spring Lake, LLC, 345 Ga. App. 739, 741, 813 S.E.2d 441, 443
(2018), reconsideration denied (May 15, 2018), cert. granted (Dec. 10, 2018).
appropriate provision in response would be:
Limitations Period. To the extent allowed by law, Operator agrees and
understands that any legal action against Owner or its affiliates, agents,
employees, tenants, licensees, invitees or occupants or any one of them
must be instituted within one (1) year of the date any claim or cause of action
arises and that any action filed after one (1) year from such date shall be
time barred as a matter of law.
C.

Other Considerations

Insurance/Additional Insured
Hunting Rights
Indemnification

An
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ISSUES REGARDING SOLAR LAND LEASES
Agriculture Law Seminar, Friday, March 22, 2019
Cater C. Thompson
Jones Cork, LLP
Macon, Georgia
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INTRODUCTION
Large scale solar projects are expanding rapidly throughout the U.S., and solar
developers are more and more frequently contacting landowners to attempt to procure
land for potential developments.
Georgia Power’s Renewable Energy Development Initiative (“REDI”), approved
by the Georgia Public Service Commission in 2016, authorizes Georgia Power to procure
1,200 megawatts of renewable energy (e.g. solar, wind or biomass) through multiple
projects. In December 2018, Georgia Power issued its final REDI solicitation, a request
for proposals for up to 540 megawatts of renewable energy.
Before entering into a solar lease, there are a number of issues landowners should
consider.
I.

Evaluating the Developer

It is important to ask about other projects the developer has done and where
those projects are located. You want to know that the developer has the financial ability
to do the project and pay the rent. In all likelihood, the developer is going to create a
special purpose entity to own the project, but it is still important to know as much as
possible about the parent company and its track record.
II.

Rent

The market rate for a solar lease varies from place to place, and depends on a
number of factors, such as the amount of available sunlight, grading, the amount of land
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available, and the proximity to power lines. Rent is usually based on a per acre price,
payable annually. Some developers will offer a lower base rent plus a percentage of the
project’s revenues. Other developers pay a fixed rate per acre, but that fixed rate should
be higher that the base rate in the percentage of revenue situation. In either situation,
the rent should increase by a certain percentage at regular intervals.
Developers may require inclusion of confidentiality provisions in their leases and
option agreements, making it difficult to know what they are paying other landowners.
It is beneficial to landowners, but not to tenants/developers to discuss terms with other
landowners to know whether they are getting the best rates.
There will also be a construction period during which time the developer will
likely pay a reduced rent. The event that triggers commencement of regular rent
payments needs to be reviewed carefully. That event could be completion of
construction, the date electricity from the project is first supplied to the power grid, or a
date certain.
III.

Term

Solar leases generally have a term of 20 years or more to coincide with the
expected useful life of the solar panels. The developer will probably also require an
option of two or three years so that it can tie up the land while it makes a proposal to the
power company. If the developer is awarded a contract with a power company, the
developer will exercise its option. The term of the contract between the developer and
the power company may be different that the lease term with the landowner. For
example, the lease may have a term of 30 years, and the contract to supply power only
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have a 20–year term. The developer is likely to insist on the ability to terminate the
solar lease without penalty to protect itself from this type situation.
IV.

Landowner’s Use of Property

The lease should address whether the landowner retains the right to use property
during the developer’s due diligence period. Can the landowner plant crops? What if the
developer gives notice that it is exercising its option? The landowner needs the ability to
extend the option period to allow for harvesting or require the tenant to pay for any
portion of the crop that cannot be harvested.
In addition, the lease should address whether the landowner can access the
property without the permission of the tenant during the term of the lease and whether
there are any limitations on that right.
V.

Easements
The landowner should carefully consider any easements requested by the

developer. These could include access easements, transmission easements, nonobstruct easements (for free flow of sunlight), and/or temporary construction
easements. The location of these easements should be identified and agreed upon with
the goal of siting them in a way that minimizes the impact upon any farming potential
for property not being devoted to solar panels. Non-obstruct easements could affect the
landowner’s use of adjacent property that is not being leased to the developer, as the
landowner may have to keep that property free of anything that could obstruct sunlight.
Underground easements for infrastructure, such as water pipes, should require that the
infrastructure be below plow depth.
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VI.

Taxes

The developer should pay all real estate taxes on the leased property, including
any increase in taxes resulting from the solar lease. It should also pay any penalty or
interest imposed if the solar lease results in breach of a conservation use covenant or
similar type agreement.
As you know, Georgia law makes provision for certain lands to be eligible for
current use valuation and taxation as bona fide conservation use property. In 2017,
O.C.G.A. § 48-5-7.4 was amended to provide that properties subject to a bona-fide
conservation use covenant will not be breached by allowing part of the property subject
to the covenant to be used for solar generation of energy and conversion of such energy
into heat or electricity, and the sale of such energy in accordance with applicable law.
The portion of the property on which solar energy generating equipment is located will
not remain in the bona-fide conservation use covenant and will be subject to ad valorem
taxation at fair market value. If the solar lease results in penalties or interest being
imposed as a result of breach of a conservation use covenant, the developer should pay
these.
Similarly, some landowners plant and harvest trees pursuant to a Conservation
Reserve Program under which the State of Georgia pays the owner for its participation.
If termination of these agreements results in early termination fees being payable to the
State, the developer should agree to pay these as well.

Chapter 3
23 of 24

VII.

Rights to natural resources

The lease should establish that the developer has no rights to water, minerals or
other natural resources, and these should be expressly reserved to the landowner. If the
developer desires to contract for any of these rights, the parties can negotiate the terms
and whether the landowner will receive extra compensation for these rights.
VIII. Assignment and subletting
A landowner wants to control who has use of his land, and does not want the
lease assigned or the premises sublet without his consent. The developer, on the other
hand, may anticipate assignment or subletting to a new entity as part of the project
financing. The landowner should consider whether it is comfortable with an assignment
or sublease to an affiliate of the tenant or an entity providing financing for the project.
IX.

Indemnity

Indemnification provisions are standard in most leases, but there are things to
watch for when reviewing these clauses. First, make sure the indemnification provisions
are reciprocal, so that if the landowner is obligated to indemnify the developer, the
developer also indemnifies the landowner if an event triggering indemnification arises.
Second, made sure the clause is narrowly drawn so that the landowner is only
indemnifying the developer against the landowners’ negligence and not someone else’s
negligence.
X.

Decommissioning
This is an important issue with no easy solutions. The solar company should

agree to remove the solar panels and related equipment at the end of the lease term or
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earlier termination. There may be below ground improvements, such as footings and
foundation that also need to be removed to return the property to use as farmland. The
tenant’s obligation to pay rent should continue until the solar facilities have been
removed and the property returned to its condition prior to the lease.
Regardless of the tenant’s promise to remove its equipment at the end of the
lease, the question arises as to how to enforce this obligation. Some commentators
suggest requiring the tenant to post a bond or escrow money for decommissioning costs.
If the tenant does not remove its equipment, title to the equipment should pass to the
landowner. None of us know whether solar equipment installed today will have any
value 30 years from now, or what the cost of removal is likely to be.
CONCLUSION
All of these considerations are typically addressed in solar leases, but no two
leases are the same. Many of these considerations are common to any land lease, but
others are somewhat unique to solar leases.
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FSMA%Regulatory%Rules
! Hazard#Analysis#and#Risk:
Based#Preventive#Controls#
(HARPC)
! Produce#Safety#Rule
! Foreign#Supplier#Verification#
Program##
! Sanitary#Transport#of#Food#
! Food#Defense#: Intentional#
Adulteration#
! Third#Party#Auditor#
Certification
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Summary+of+Compliance+Dates
GMP/HARPC
Produce#Safety

Sanitary#Transportation
FSVP
Intentional Adulteration#
Third#Party#Accreditation

Compliance+date*
September+2016
January+2017+for#covered#activities#
involving#sprouts
January+2018 for other#activities
April+2017
May+2017
May+2019+for#FCS#(not#enforced)
July+2019
N/A#– effective#January#2016

*#Later#compliance#dates#for#suppliers#who#are#small/very#small#businesses
© #Alston#&#Bird#LLP#2018
© #Alston#&#Bird#LLP#2018
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Vendor'Agreements'&'HARPC
! FD&CA#Guarantee;#Certificate#of#Compliance
! Audit#Rights#
! Third#Party#Auditors
! Internal#Auditors

! Certification#Requirements
! SQF#(GFSi)
! GAP

! Minimum#Insurance#Requirements

! For#smaller/local#suppliers,#consider#requiring#insurance#
with#company#as#a#named#insured

! Indemnity#Provisions

! Defend#&#hold#harmless
! Scope#should#go#beyond#regulatory#compliance
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Supply&Chain&Management:&FD&CA&Guarantee
! 21#C.F.R.#§ 7.13:

! “The#article#comprising#each#shipment#or#other#delivery#
hereafter#made#by#[guarantor]#to,#or#in#the#order#of#XXX#is#
hereby#guaranteed,#as#of#the#date#of#such#delivery,#to#be,#
on#such#date,#not#adulterated#or#misbranded#within#the#
meaning#of#the#Federal#Food,#Drug,#and#Cosmetic#Act#and#
not#an#Article#which#may#not,#under#the#provisions#of#
Section#404,#505,#or#512#of#the#act#be#introduced#into#
Interstate#Commerce.”##

© #Alston#&#Bird#LLP#2018
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Who$is$subject$to$facility$registration$&$FSMA?
! Which#facilities#must#be#registered#with#the#FDA?

! “...#any#facility#[domestic#or#foreign]#engaged#in#
manufacturing,#processing,#packing,#or#holding#food#for#
consumption#in#the#United#States#[must]#be#registered.”#21#
U.S.C.#350d(a).#

! Registered#facilities:

! Must#comply#with#FSMA
! Subject#to#FDA#inspection
! Subject#to#Reportable#Food#Registry#Requirements
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HARPC&Hazard&Analysis&
Biological
Chemical

Physical

Parasites

Pesticides

Environmental&
Pathogens

Drug&residues

Microorganisms&of&
public&health&
significance

© #Alston#&#Bird#LLP#2018
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Contamination&by&
fragments&(stone,&metal,&
glass,&etc.)

! Registered#facilities#must#
conduct#a#written#
analysis#of#known#or#
Decomposition
reasonably#foreseeable#
Unapproved&additives
hazards
! Hazards#may#occur#
Allergens
naturally,#be#introduced#
unintentionally,#or#be#
Radiological
introduced#intentionally.
Natural&toxins
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HARPC&Food&Safety&Plan
Hazard#
Analysis

! Must#be#written
Recall#
Plan

! Keep#supporting#
records#for#at#least#
2#years
! Plan#and#records#
available#to#FDA#

Preventive#
Controls

Food#
Safety#
Plan
Verification

! ReEevaluation#
required#at#least#
every#3#years
© #Alston#&#Bird#LLP#2018
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Corrective#
Action
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Intentional)Adulteration
! Compliance#Date:#July)2019
! Protect#food#against#intentional#adulteration#caused#by#
acts#of#terrorism#or#economic#adulteration#by#
establishing#food#defense#measures#
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Food$Defense$Rule$
! Requires#“food#defense#plans”#to#assess#risk#of#
intentional#adulteration
! Facilities#with#>#$10MM#in#annual#sales#must:
!
!
!
!
!
!

Conduct#“vulnerability#assessment”
Impose#mitigation#strategies
Monitoring#effectiveness
Take#corrective#actions#
Verify#effectiveness
Reanalyze

© #Alston#&#Bird#LLP#2018
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Sanitary(Transportation
! Applies$to$shippers,$receivers,$loaders,$and$carriers$who$
transport$food$in$U.S.$by$motor$or$rail$vehicle;$shippers$
by$sea$or$air$covered$if$involved$with$transfer$to$motor$
or$rail$vehicle$
! Requirements$for:
!
!
!
!

Sanitation$
Packaging
Segregation$of$food
Recordkeeping

© $Alston$&$Bird$LLP$2018
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Sanitary(Transportation(
! Exemptions#for#transportation#of:
! Food#entirely#enclosed#in#a#container,#if#temperature#
control#isn’t#required#for#safety
! Food#delivered#directly#to#consumers#or#to#other#locations,#
such#as#catering#/#home#delivery#services

© #Alston#&#Bird#LLP#2018
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Produce(Safety
! Standards$for$agricultural$water,$biological$soil$
amendments,$sprouts,$worker$training/health/hygiene,$
equipment,$tools,$and$more.
! Covers$farms$that$grow,$harvest,$pack$or$hold$most$
produce$in$raw$or$natural$state$
! Focus$on$likelihood$of$contamination$
by$agricultural$practices

© $Alston$&$Bird$LLP$2018
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Foreign(Supplier(Verification
! Importers$must:
! Conduct$hazard$analysis
! Evaluate$and$approve$foreign$suppliers$based$on$hazard$
analysis
! Conduct$supplier$verification$activities
! Take$corrective$actions$when$appropriate
! Maintain$records$for$at$least$two$years
! Make$records$available$to$FDA
© $Alston$&$Bird$LLP$2018
© $Alston$&$Bird$LLP$2018

13
13

Foreign(Supplier(Verification
! Applies$to$“food”,$which$
includes$food$contact$
substances$

! Food$contact$substances$
compliance$date$May$2019

! However:$FDA$is$exercising$
enforcement$discretion$for$
food$contact$substances
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Facility(Inspections
! “Risk”$Factors
!
!
!
!

Food’s$risk$profile
Facility’s$compliance$history
HARPC$rigor$and$effectiveness
Import$certifications

! Inspection$Frequency

! Domestic,$High$Risk:$every$3$years
! Domestic,$Other:$every$5$years
! Foreign:$Target$19,200$annually
! Actual:$Under$2,000

© $Alston$&$Bird$LLP$2018
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RESPONSE'TOOLS:
MANDATORY'RECALL'AUTHORITY
ADMINISTRATIVE'DETENTION
© $Alston$&$Bird$LLP$2018
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FSMA%Enforcement%“Opportunities”
! Expanded$enforcement$authorities
! Impending$new$regulatory$obligations$for$industry
! Prohibited$acts$linked$to$specific$FSMA$provisions
! Increased$potential$for$FDA$inspections
! Expanded$record$inspection$authority
! New$FDA$fee$collection$opportunities

© $Alston$&$Bird$LLP$2018
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Administrative,Detention
! FDA$may$detain$any$food$if$there$is$“reason$to$believe”$that$the$
article$of$food$is$“adulterated$or$misbranded”

Old$standard
Credible$evidence$of$
serious$adverse$
health$consequences$
or$death
© $Alston$&$Bird$LLP$2018
© $Alston$&$Bird$LLP$2018
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New$standard
Reason$to$
believe$food$is$
adulterated$or$
misbranded
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Litigation(Implications(of(FSMA
! More$robust$oversight$means$more$potential$tripwires
! More$prescriptive$regulations$=$More$claims
! Compliance$requirements$=$Litigation$roadmap

! FDA$Inspector$=$Surrogate$for$plaintiffs’$lawyer
! Document$retention$requirements$mean$FOIA$may$supplant$
Discovery
! Increased$risk$of$spoliation$claims$for$missing$documents
! 483’s/Warning$Letters$may$breed$more$punitive$damages$
claims

! Registration$suspension$increases$likelihood$of$insolvency
© $Alston$&$Bird$LLP$2018
© $Alston$&$Bird$LLP$2018
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

