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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Rebecca A. Hall
Associate Director, ICLE

iii
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PRESIDING:
Elizabeth D. “Liz” Wheeler, Program
Co-Chair; Immediate Past Chair of
the Entertainment and Sports Law
Section, State Bar of Georgia; Senior
Counsel, UP Entertainment, LLC,
Atlanta
Rebecca S. Sergay, Program
Co-Chair; Secretary of the
Entertainment and Sports Law
Section, State Bar of Georgia;
University Attorney, Savannah
College of Art and Design, Atlanta
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ENTERTAINMENT
LAW INSTITUTE
Hosted by:

Entertainment
and Sports Law
Section

8:00

REGISTRATION AND
CONTINENTAL BREAKFAST
(All attendees must check in upon
arrival. A jacket or sweater is
recommended.)

8:30

WELCOME AND PROGRAM
OVERVIEW
Elizabeth D. “Liz” Wheeler
Rebecca S. Sergay

8:45

HOT TOPICS IN COMPLIANCE
FOR MEDIA COMPANIES
Panelists:
Reta J. Peery, Chief Administrative
and Operations Officer, General
Counsel, UP Entertainment, LLC,
Atlanta
Sheri G. McGaughy, Principal,
McGaughy Law, LLC, Atlanta

Co-Sponsored by:

Intellectual
Property
Law Section
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ENTERTAINMENT LAW INSTITUTE
8 of 285

9:50

COPYRIGHT ISSUES IN
SOCIAL MEDIA
Moderator: Katie Bates, Meunier,
Carlin & Curfman LLC, Atlanta
Panelists:
Jordana Rubel, Office of the General
Counsel of the Copyright Office,
Washington, D.C.
Kevin P. Glidewell, Assistant
General Counsel, Sports & Digital
Entertainment, Turner, Atlanta

1:45

NEW DEVELOPMENTS AND
TRADITIONAL MECHANISMS IN
MUSIC PRODUCTION DEALS
Moderator: John E. Seay, The Seay
Firm LLC, Atlanta
D. Jelani Miller, The Miller Law
Group, LLC, Atlanta
Stacy N. Epps, Epps Firm LLC,
Kennesaw
Kendall A. Minter, Minter &
Associates, LLC, Stone Mountain

10:45 BREAK

2:45

BREAK

11:00 TALENT LIABILITY AND
RISK ISSUES
Panelists:
M. Regina “Gina” Henschen,
Assistant General Counsel, UP
Entertainment, Atlanta
Lauren A. Linder, Vice President,
Associate General Counsel, The
Weather Channel, Atlanta

3:00

THE ATTORNEY’S ROLE ON THE
ARTIST’S TEAM
Moderator: Stephen G. “Steve”
Weizenecker, Barnes & Thornburg
LLP, Atlanta
Panelists:
Beth B. Moore, Member, District 95,
Georgia House of Representatives,
Peachtree Corners
Hon. Rachel R. Krause, Fulton
County Superior Court, Atlanta

4:00

ADJOURN

12:00 LUNCH
(Included in registration fee.)
12:45 IP ISSUES IN THE RESTAURANT
INDUSTRY
Moderator: Steve S. Sidman,
Carlton Fields, Atlanta
Panelists:
Gail E. Podolsky, Carlton Fields,
Atlanta
Suzanne Vizethann, Chef, Buttermilk
Kitchen, Atlanta
Kristen L. Fancher, General Counsel,
Margaritaville Enterprises, LLC,
Atlanta
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Hot Topics in Compliance for Media Companies (a/k/a Compliance Issues That
Can Jump Out and Grab You When You Are Least Expecting Them)
1. In the Wake of Dynamex – Are There Still Independent Contractors in
California?
a. New classification test from Dynamex decision
b. Risks/Damages
c. Strategies to address risks

2. Privacy/Security Compliance – What Does an Entertainment Lawyer Need to
Know?
a.
b.
c.
d.

GDPR
CCPA/pending state laws
Security is not just an IT issue
Sample contract provisions

3. International Considerations
a. FCPA – what is it and how might it apply to media companies?
b. Trade embargoes – where is your content headed?
c. Tax considerations – payments to foreign persons or entities

4. Conduct of Contingent Workers and Independent Contractors
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Filed 4/30/18

IN THE SUPREME COURT OF CALIFORNIA
DYNAMEX OPERATIONS WEST, INC., )
Petitioner,
)
)
v.
)
)
THE SUPERIOR COURT OF
)
LOS ANGELES COUNTY,
)
Respondent;
)
)
CHARLES LEE et al.,
)
Real Parties in Interest.
)
____________________________________)

S222732
Ct.App. 2/7 B249546
Los Angeles County
Super Ct. No. BC332016

Under both California and federal law, the question whether an individual
worker should properly be classified as an employee or, instead, as an independent
contractor has considerable significance for workers, businesses, and the public
generally.1 On the one hand, if a worker should properly be classified as an
employee, the hiring business bears the responsibility of paying federal Social
Security and payroll taxes, unemployment insurance taxes and state employment
taxes, providing worker’s compensation insurance, and, most relevant for the
See United States Department of Labor, Commission on the Future of
Worker-Management Relations (1994) page 64 [“The single most important factor
in determining which workers are covered by employment and labor statutes is the
way the line is drawn between employees and independent contractors”]
<https://digitalcommons.ilr.cornell.edu/key_workplace/2/> (as of Apr. 30, 2018).

1

1
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present case, complying with numerous state and federal statutes and regulations
governing the wages, hours, and working conditions of employees. The worker
then obtains the protection of the applicable labor laws and regulations. On the
other hand, if a worker should properly be classified as an independent contractor,
the business does not bear any of those costs or responsibilities, the worker obtains
none of the numerous labor law benefits, and the public may be required under
applicable laws to assume additional financial burdens with respect to such
workers and their families.
Although in some circumstances classification as an independent contractor
may be advantageous to workers as well as to businesses, the risk that workers
who should be treated as employees may be improperly misclassified as
independent contractors is significant in light of the potentially substantial
economic incentives that a business may have in mischaracterizing some workers
as independent contractors. Such incentives include the unfair competitive
advantage the business may obtain over competitors that properly classify similar
workers as employees and that thereby assume the fiscal and other responsibilities
and burdens that an employer owes to its employees. In recent years, the relevant
regulatory agencies of both the federal and state governments have declared that
the misclassification of workers as independent contractors rather than employees
is a very serious problem, depriving federal and state governments of billions of
dollars in tax revenue and millions of workers of the labor law protections to
which they are entitled.2
2

See United States Department of Labor, Wage & Hour Division,
Misclassification of Employees as Independent Contractors
<https://www.dol.gov/whd/workers/misclassification/> (as of Apr. 30, 2018);
California Department of Industrial Relations, Worker Misclassification
<http://www.dir.ca.gov/dlse/worker_misclassification.html> (as of Apr. 30, 2018);
(footnote continued on next page)

2
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The issue in this case relates to the resolution of the employee or
independent contractor question in one specific context. Here we must decide
what standard applies, under California law, in determining whether workers
should be classified as employees or as independent contractors for purposes of
California wage orders, which impose obligations relating to the minimum wages,
maximum hours, and a limited number of very basic working conditions (such as
minimally required meal and rest breaks) of California employees.3
In the underlying lawsuit in this matter, two individual delivery drivers,
suing on their own behalf and on behalf of a class of allegedly similarly situated
drivers, filed a complaint against Dynamex Operations West, Inc. (Dynamex), a
nationwide package and document delivery company, alleging that Dynamex had
misclassified its delivery drivers as independent contractors rather than employees.
The drivers claimed that Dynamex’s alleged misclassification of its drivers as
independent contractors led to Dynamex’s violation of the provisions of Industrial
Welfare Commission wage order No. 9, the applicable state wage order governing
the transportation industry, as well as various sections of the Labor Code, and, as a
result, that Dynamex had engaged in unfair and unlawful business practices under
Business and Professions Code section 17200.

(footnote continued from previous page)

see also National Employment Law Project, Independent Contractor
Misclassification Imposes Huge Costs on Workers and Federal and State
Treasuries (July 2015) pp. 2-6 <http://nelp.org/content/uploads/IndependentContractor-Costs.pdf> (as of Apr. 30, 2018).
3

In California, wage orders are constitutionally-authorized, quasi-legislative
regulations that have the force of law. (See Cal. Const., art. XIV, § 1; Lab. Code,
§§ 1173, 1178, 1178.5, 1182, 1185; Industrial Welfare Com. v. Superior Court
(1980) 27 Cal.3d 690, 700-703 (Industrial Welf. Com.).)

3
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Prior to 2004, Dynamex classified as employees drivers who allegedly
performed similar pickup and delivery work as the current drivers perform.
In 2004, however, Dynamex adopted a new policy and contractual arrangement
under which all drivers are considered independent contractors rather than
employees. Dynamex maintains that, in light of the current contractual
arrangement, the drivers are properly classified as independent contractors.
After an earlier round of litigation in which the trial court’s initial order
denying class certification was reversed by the Court of Appeal (Lee v. Dynamex,
Inc. (2008) 166 Cal.App.4th 1325), the trial court ultimately certified a class
action embodying a class of Dynamex drivers who, during a pay period, did not
themselves employ other drivers and did not do delivery work for other delivery
businesses or for the drivers’ own personal customers. In finding that the relevant
common legal and factual issues relating to the proper classification of the drivers
as employees or as independent contractors predominated over potential individual
issues, the trial court’s certification order relied upon the three alternative
definitions of “employ” and “employer” set forth in the applicable wage order as
discussed in this court’s then-recently decided opinion in Martinez v. Combs
(2010) 49 Cal.4th 35, 64 (Martinez). As described more fully below, Martinez
held that “[t]o employ . . . under the [wage order], has three alternative definitions.
It means: (a) to exercise control over the wages, hours, or working conditions, or
(b) to suffer or permit to work, or (c) to engage, thereby creating a common law
employment relationship.” (49 Cal.4th at p. 64.) The trial court rejected
Dynamex’s contention that in the wage order context, as in most other contexts,
the multifactor standard set forth in this court’s seminal decision in S. G. Borello
& Sons, Inc. v. Department of Industrial Relations (1989) 48 Cal.3d 341 (Borello)
is the only appropriate standard under California law for distinguishing employees
and independent contractors.
4
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In response to the trial court’s denial of Dynamex’s subsequent motion to
decertify the class, Dynamex filed the current writ proceeding in the Court of
Appeal, maintaining that two of the alternative wage order definitions of “employ”
relied upon by the trial court do not apply to the employee or independent
contractor issue. Dynamex contended, instead, that those wage order definitions
are relevant only to the distinct joint employer question that was directly presented
in this court’s decision in Martinez — namely whether, when a worker is an
admitted employee of a primary employer, another business or entity that has
some relationship with the primary employer should properly be considered a joint
employer of the worker and therefore also responsible, along with the primary
employer, for the obligations imposed by the wage order.
The Court of Appeal rejected Dynamex’s contention, concluding that
neither the provisions of the wage order itself nor this court’s decision in Martinez
supported the argument that the wage order’s definitions of “employ” and
“employer” are limited to the joint employer context and are not applicable in
determining whether a worker is a covered employee, rather than an excluded
independent contractor, for purposes of the obligations imposed by the wage
order. The Court of Appeal concluded that the wage order definitions discussed in
Martinez are applicable to the employee or independent contractor question with
respect to obligations arising out of the wage order. The Court of Appeal upheld
the trial court’s class certification order with respect to all of plaintiffs’ claims that
are based on alleged violations of the wage order.
At the same time, the Court of Appeal concluded that insofar as the causes
of action in the complaint seek reimbursement for business expenses such as fuel
and tolls that are not governed by the wage order and are obtainable only under

5
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section 2802 of the Labor Code,4 the Borello standard is the applicable standard
for determining whether a worker is properly considered an employee or an
independent contractor. With respect to plaintiffs’ non-wage-order claim under
section 2802, the Court of Appeal remanded the matter to the trial court to
reconsider its class certification of that claim pursuant to a proper application of
the Borello standard as further explicated in this court’s decision in Ayala v.
Antelope Valley Newspapers, Inc. (2014) 59 Cal.4th 522 (Ayala).
Dynamex filed a petition for review in this court, challenging only the
Court of Appeal’s conclusion that the wage order definitions of “employ” and
“employer” discussed in Martinez are applicable to the question whether a worker
is properly considered an employee or an independent contractor for purposes of
the obligations imposed by an applicable wage order. We granted review to
consider that issue.5
For the reasons discussed below, we agree with the Court of Appeal that the
trial court did not err in concluding that the “suffer or permit to work” definition
of “employ” contained in the wage order may be relied upon in evaluating whether
4

Code.

Unless otherwise specified, all further statutory references are to the Labor

5

In their answer brief filed in this court, the drivers challenge the Court of
Appeal’s conclusion that the Borello standard is applicable to their cause of action
under section 2802 insofar as that claim seeks reimbursement for business
expenses other than business expenses encompassed by the wage order. The
drivers contend that the wage order definitions should apply to all the relief sought
under section 2802, maintaining that the obligation to reimburse business expenses
is necessary to preclude circumvention of the minimum and overtime wage
obligations imposed by the wage order. The drivers, however, did not seek review
of that aspect of the Court of Appeal decision or file an answer to the petition for
review requesting review of that issue. Accordingly, that issue is not before us
and we express no view on that question. (Cal. Rules of Court, rules 8.500(a),
8.516(b).)

6
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a worker is an employee or, instead, an independent contractor for purposes of the
obligations imposed by the wage order. As explained, in light of its history and
purpose, we conclude that the wage order’s suffer or permit to work definition
must be interpreted broadly to treat as “employees,” and thereby provide the wage
order’s protection to, all workers who would ordinarily be viewed as working in
the hiring business. At the same time, we conclude that the suffer or permit to
work definition is a term of art that cannot be interpreted literally in a manner that
would encompass within the employee category the type of individual workers,
like independent plumbers or electricians, who have traditionally been viewed as
genuine independent contractors who are working only in their own independent
business.
For the reasons explained hereafter, we conclude that in determining
whether, under the suffer or permit to work definition, a worker is properly
considered the type of independent contractor to whom the wage order does not
apply, it is appropriate to look to a standard, commonly referred to as the “ABC”
test, that is utilized in other jurisdictions in a variety of contexts to distinguish
employees from independent contractors. Under this test, a worker is properly
considered an independent contractor to whom a wage order does not apply only if
the hiring entity establishes: (A) that the worker is free from the control and
direction of the hirer in connection with the performance of the work, both under
the contract for the performance of such work and in fact; (B) that the worker
performs work that is outside the usual course of the hiring entity’s business; and
(C) that the worker is customarily engaged in an independently established trade,
occupation, or business of the same nature as the work performed for the hiring
entity.
Although, as we shall see, it appears from the class certification order that
the trial court may have interpreted the wage order’s suffer or permit to work
7
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standard too literally, we conclude that on the facts disclosed by the record, the
trial court’s certification order is nonetheless correct as a matter of law under a
proper understanding of the suffer or permit to work standard and should be
upheld.
Accordingly, we conclude that the judgment of the Court of Appeal should
be affirmed.
I. FACTS AND PROCEEDINGS BELOW
We summarize the facts as set forth in the prior Court of Appeal opinions in
this matter, supplemented by additional facts set forth in the record.
Dynamex is a nationwide same-day courier and delivery service that
operates a number of business centers in California. Dynamex offers on-demand,
same-day pickup and delivery services to the public generally and also has a
number of large business customers — including Office Depot and Home
Depot — for whom it delivers purchased goods and picks up returns on a regular
basis. Prior to 2004, Dynamex classified its California drivers as employees and
compensated them pursuant to this state’s wage and hour laws. In 2004, Dynamex
converted all of its drivers to independent contractors after management concluded
that such a conversion would generate economic savings for the company. Under
the current policy, all drivers are treated as independent contractors and are
required to provide their own vehicles and pay for all of their transportation
expenses, including fuel, tolls, vehicle maintenance, and vehicle liability
insurance, as well as all taxes and workers’ compensation insurance.
Dynamex obtains its own customers and sets the rates to be charged to
those customers for its delivery services. It also negotiates the amount to be paid
to drivers on an individual basis. For drivers who are assigned to a dedicated fleet
or scheduled route by Dynamex, drivers are paid either a flat fee or an amount
based on a percentage of the delivery fee Dynamex receives from the customer.
8
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For those who deliver on-demand, drivers are generally paid either a percentage of
the delivery fee paid by the customer on a per delivery basis or a flat fee basis per
item delivered.
Drivers are generally free to set their own schedule but must notify
Dynamex of the days they intend to work for Dynamex. Drivers performing ondemand work are required to obtain and pay for a Nextel cellular telephone
through which the drivers maintain contact with Dynamex. On-demand drivers
are assigned deliveries by Dynamex dispatchers at Dynamex’s sole discretion;
drivers have no guarantee of the number or type of deliveries they will be offered.
Although drivers are not required to make all of the deliveries they are assigned,
they must promptly notify Dynamex if they intend to reject an offered delivery so
that Dynamex can quickly contact another driver; drivers are liable for any loss
Dynamex incurs if they fail to do so. Drivers make pickups and deliveries using
their own vehicles, but are generally expected to wear Dynamex shirts and badges
when making deliveries for Dynamex, and, pursuant to Dynamex’s agreement
with some customers, drivers are sometimes required to attach Dynamex and/or
the customer’s decals to their vehicles when making deliveries for the customer.
Drivers purchase Dynamex shirts and other Dynamex items with their own funds. 6
In the absence of any special arrangement between Dynamex and a
customer, drivers are generally free to choose the sequence in which they will
make deliveries and the routes they will take, but are required to complete all
assigned deliveries on the day of assignment. If a customer requests, however,
6

Although several drivers indicated in depositions that they did not wear
Dynamex shirts when making deliveries for Dynamex, it is undisputed that
Dynamex retains the authority to require drivers to wear such shirts by agreeing to
such a condition with the customer to whom a pick-up or delivery is to be made.

9
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drivers must comply with a customer’s requirements regarding delivery times and
sequence of stops.
Drivers hired by Dynamex are permitted to hire other persons to make
deliveries assigned by Dynamex. Further, when they are not making pickups or
deliveries for Dynamex, drivers are permitted to make deliveries for another
delivery company, including the driver’s own personal delivery business. Drivers
are prohibited, however, from diverting any delivery order received through or on
behalf of Dynamex to a competitive delivery service.
Drivers are ordinarily hired for an indefinite period of time but Dynamex
retains the authority to terminate its agreement with any driver without cause, on
three days’ notice. And, as noted, Dynamex reserves the right, throughout the
contract period, to control the number and nature of deliveries that it offers to its
on-demand drivers.
In January 2005, Charles Lee — the sole named plaintiff in the original
complaint in the underlying action — entered into a written independent
contractor agreement with Dynamex to provide delivery services for Dynamex.
According to Dynamex, Lee performed on-demand delivery services for Dynamex
for a total of 15 days and never performed delivery service for any company other
than Dynamex. On April 15, 2005, three months after leaving his work at
Dynamex, Lee filed this lawsuit on his own behalf and on behalf of similarly
situated Dynamex drivers.
In essence, the underlying action rests on the claim that, since December
2004, Dynamex drivers have performed essentially the same tasks in the same
manner as when its drivers were classified as employees, but Dynamex has
improperly failed to comply with the requirements imposed by the Labor Code
and wage orders for employees with respect to such drivers. The complaint
alleges five causes of action arising from Dynamex’s alleged misclassification of
10
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employees as independent contractors: two counts of unfair and unlawful business
practices in violation of Business and Professions Code section 17200, and three
counts of Labor Code violations based on Dynamex’s failure to pay overtime
compensation, to properly provide itemized wage statements, and to compensate
the drivers for business expenses.
The trial court’s initial order denying class certification was reversed by the
Court of Appeal based on the trial court’s failure to compel Dynamex to provide
contact information for potential putative class members that would enable
plaintiffs to establish the necessary elements for class certification. (See Lee v.
Dynamex, supra, 166 Cal.App.4th 1325, 1336-1338.) After the trial court
permitted plaintiffs to file a first amended complaint adding Pedro Chevez (a
former Dynamex dedicated fleet driver) as a second named plaintiff and the parties
stipulated to the filing of a second amended complaint (the current operative
complaint), the parties agreed to send questionnaires to all putative class members
seeking information that would be relevant to potential class membership.
Based on the responses on the questionnaires that were returned by current
or former Dynamex drivers, plaintiffs moved for certification of a revised class of
Dynamex drivers. As ultimately modified by the trial court, the proposed class
includes those individuals (1) who were classified as independent contractors and
performed pickup or delivery service for Dynamex between April 15, 2001 and
the date of the certification order, (2) who used their personally owned or leased
vehicles weighing less than 26,000 pounds, and (3) who had returned
questionnaires which the court deemed timely and complete. The proposed class
explicitly excluded, however, drivers for any pay period in which the driver had
provided services to Dynamex either as an employee or subcontractor of another
person or entity or through the driver’s own employees or subcontractors (except
for substitute drivers who provided services during vacation, illness, or other time
11
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off). Also excluded were drivers who provided services concurrently for
Dynamex and for another delivery company that did not have a relationship with
Dynamex or for the driver’s own personal delivery customers. Thus, as narrowed
by these exclusions, the class consisted only of individual Dynamex drivers who
had returned complete and timely questionnaires and who personally performed
delivery services for Dynamex but did not employ other drivers or perform
delivery services for another delivery company or for the driver’s own delivery
business. The trial court’s certification order states that 278 drivers returned
questionnaires and that from the questionnaire responses it appears that at least
184 drivers fall within the proposed class.
On May 11, 2011, the trial court, in a 26-page order, granted plaintiffs’
motion for class certification. The validity of that order is at issue in the present
proceeding.
After determining that the proposed class satisfied the prerequisites of
ascertainability, numerosity, typicality, and adequacy of class representatives and
counsel required for class certification, the trial court turned to the question of
commonality — that is, whether common issues predominate over individual
issues. Because of its significance to our subsequent legal analysis, we discuss
this aspect of the trial court’s certification order in some detail.
The trial court began its discussion of the commonality requirement by
observing that “ ‘[t]he ultimate question in every [purported class action] is
whether, given an ascertainable class, the issues which may be jointly tried, when
compared with those requiring separate adjudication, are so numerous or
substantial that the maintenance of a class action would be advantageous to the
judicial process and to the litigants.’ ” The court noted that in examining whether
common issues of law or fact predominate, a court must consider the legal theory
on which plaintiffs’ claim is based and the relevant facts that bear on that legal
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theory. The court explained that in this case all of plaintiffs’ causes of action rest
on the contention that Dynamex misclassified the drivers as independent
contractors when they should have been classified as employees. Thus, the facts
that are relevant to that legal claim necessarily relate to the appropriate legal
standard or test that is applicable in determining whether a worker should be
considered an employee or an independent contractor.
The court then explained that the parties disagreed as to the proper legal
standard that is applicable in determining whether a worker is an employee or an
independent contractor for purposes of plaintiffs’ claims. Plaintiffs relied on this
court’s then-recent decision in Martinez, supra, 49 Cal.4th 35, maintaining that the
standards or tests for employment set forth in Martinez are applicable in the
present context, and that the standard for determining the employee or independent
contractor question set forth in this court’s decision in Borello, supra, 48 Cal.3d
341 is not the sole applicable standard. Dynamex, by contrast, took the position
that the alternative definitions of “employ” and “employer” discussed in Martinez
are applicable only in determining whether an entity that has a relationship with
the primary employer of an admitted employee should be considered a joint
employer of the employee, and not in deciding whether a worker is properly
classified as an employee or an independent contractor. Dynamex asserted that
even with respect to claims arising out of the obligations imposed by a wage order,
the question of a worker’s status as an employee or independent contractor must
be decided solely by reference to the Borello standard.
In its certification order, the trial court agreed with plaintiffs’ position,
relying on the fact that the Martinez decision “did not indicate that its analysis was
in any way limited to situations involving questions of joint employment.” The
court found that the Martinez decision represents “a redefinition of the
employment relationship under a claim of unpaid wages as follows: ‘To employ,
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then, under the IWC’s [Industrial Welfare Commission’s] definition, has three
alternative definitions. It means (a) to exercise control over the wages, hours or
working conditions, (b) to suffer or permit to work, or (c) to engage, thereby
creating a common law employment relationship.’ ” (Quoting Martinez, supra,
49 Cal.4th at p. 64.) The trial court concluded that “[t]hese definitions must be
considered when analyzing whether the class members are employees or
independent contractors” and thereafter proceeded to discuss separately each of
the three definitions or standards set forth in Martinez in determining whether
common issues predominate for purposes of class certification.
With regard to the “exercise control over wages, hours or working
conditions” test, the trial court stated that “ ‘control over wages’ means that a
person or entity has the power or authority to negotiate and set an employee’s rate
of pay” and that “[w]hether or not Dynamex had the authority to negotiate each
driver’s rate of pay can be answered by looking at its policies with regard to hiring
drivers. . . . [I]ndividual inquiry is not required to determine whether Dynamex
exercises control over drivers’ wages.”
With regard to the suffer or permit to work test, the trial court stated in full:
“An employee is suffered or permitted to work if the work was performed with the
knowledge of the employer. [Citation.] This includes work that was performed
that the employer knew or should have known about. [Citation.] Again, this is a
matter that can be addressed by looking at Defendant’s policy for entering into
agreement with drivers. Defendant is only liable to those drivers with whom it
entered into an agreement (i.e., knew were providing delivery services to
Dynamex customers). This can be determined through records, and does not
require individual analysis.”
With regard to the common law employment relationship test referred to in
Martinez, the trial court stated that this test refers to the multifactor standard set
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forth in Borello, supra, 48 Cal.3d 341. The trial court described the Borello test as
involving the principal factor of “ ‘whether the person to whom services is
rendered has the right to control the manner and means of accomplishing the result
desired’ ” as well as the following nine additional factors: “(1) right to discharge
at will, without cause; (2) whether the one performing the services is engaged in a
distinct occupation or business; (3) the kind of occupation, with reference to
whether in the locality the work is usually done under the direction of the principal
or by a specialist without supervision; (4) the skill required in the particular
occupation; (5) whether the principal or the worker supplies the instrumentalities,
tools, and the place of work for the person doing the work; (6) the length of time
for which the services are to be performed; (7) method of payment, whether by the
time or by the job; (8) whether or not the work is part of the regular business of the
principal; and (9) whether or not the parties believe they are creating the
relationship of employer-employee.” As the trial court observed, Borello
explained that “ ‘the individual factors cannot be applied mechanically as separate
tests; they are intertwined and their weight depends often on particular
combinations.’ ” (Borello, supra, 48 Cal.3d at p. 351.)
The trial court then discussed the various Borello factors, beginning with
whether the hiring business has the right to control work details. In analyzing this
factor, the court stated: “A determination of control of the work details must look
to ‘all meaningful aspects of the business relationship.’ [Citation.] For a delivery
service, those aspects include obtaining customer/customer service, prices charged
for delivery, routes, delivery schedules and billing. Plaintiffs contend that these
factors are all controlled by Dynamex because it obtains the customers, maintains
a centralized call system, maintains a package tracking system, sets the prices for
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its services and customers are billed by Dynamex. This is not necessarily borne
out by the evidence. Defendants’ [supervising officer], Mr. Pople,7 testified that
the drivers solicit new customers. [Citation.] There is also evidence that customer
service is handled by some of the drivers, depending on the customer’s
relationship to that driver. [Citation.] Finally, defendant does not necessarily
control the drivers’ delivery schedules, as a number of drivers state that their only
obligation is to complete the deliveries by the end of the business day. [Citation.]
The degree to which Dynamex controls the details of the work varies according to
different circumstances, including the particular driver or customer that is
involved. Determining whether Dynamex controls the details of the business,
therefore, does not appear susceptible to common proof.”
With regard to the right to discharge factor, the trial court stated: “[T]he
right to discharge at will, without cause, is an important consideration.
Defendant’s [supervising officer] testified that Dynamex maintains the right to
discharge the drivers at will. [Citation.] This does not appear to vary from driver
to driver. So it is a classwide factor, which is particularly relevant to
demonstrating the existence of an employer-employee relationship.”
With regard to the “distinct occupation or business” factor, the trial court
stated: “A distinct business relates to whether the drivers have the opportunity for
profit and loss. [Citation.] Plaintiffs contend that the drivers have no opportunity
for profit or loss because they are charged according to standardized rate tables.
This may be a misrepresentation of defendants’ evidence. Defendant[’s
supervising officer] testified that it tries to standardize the rates paid to on-demand
7

Although the class certification order does not specify Pople’s position, the
record indicates that Pople was Dynamex’s area vice president for the West, with
management and supervisory authority over Dynamex’s operations in California.
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drivers, however, drivers enter into different compensation arrangements.
[Citations.] The opportunity for profit or loss depends on the nature of the
agreement negotiated between Dynamex and the particular driver. Each
arrangement would have to be reviewed to determine the extent of the driver’s
opportunity for profit and loss.”
With regard to the “who supplies instrumentalities” factor, the court stated:
“Defendant admitted that the drivers had to provide the instrumentalities of their
work and that this was a classwide policy. This factor is subject to common
inquiry.”
With regard to the duration of service factor, the court stated: “Defendants
concede that the drivers are at-will. [This] [f]actor is also subject to common
inquiry.”
With regard to the method of payment factor, the court stated: “Defendants
identify different payment scenarios: (a) percentage of the fee Dynamex charges
its customer for each delivery performed; (b) flat rate per day, regardless of the
number of packages delivered; (c) set amount per package, regardless of the size
or type of package; (d) flat fee to be available to provide delivery service
regardless of whether the Driver’s services are used; or (e) a combination of these
payment types. [Citation.] These factors vary from driver to driver and raise
individualized questions.”
Finally, with regard to the “parties’ belief regarding the nature of
relationship” factor, the court noted that “this factor is given less weight by courts”
and stated “[a]ll the drivers signed agreements stating that they were independent
contractors. The drivers’ belief could reasonably be demonstrated through this
classwide agreement.”
The court then summarized its conclusion with regard to the Borello
standard: “Thus, most of the secondary factors are subject to common proof and
17

ENTERTAINMENT LAW INSTITUTE
33 of 285

do not require individualized inquiry of the class members. But the main factor in
determining whether an employment agreement exists — control of the details —
does require individualized inquiries due to the fact that there is no indication of a
classwide policy that only defendants obtain new customers, only the defendants
provide customer service and create the delivery schedules.”
With respect to the entire question of commonality, however, the trial court
concluded: “Common questions predominate the inquiry into whether an
employment relationship exists between Dynamex and the drivers. The first two
alternative definitions of ‘employer’ can both be demonstrated through common
proof, even if the common law test requires individualized inquiries.”
Having found that common issues predominate, the trial court went on to
conclude that “[a] class action is a superior means of conducting this litigation.”
The court stated in this regard: “Given that there is evidence from Plaintiffs that
common questions predominate the inquiry into [the] employment relationship[,]
managing this as a class action with respect to those claims will be feasible. There
appears to be no litigation by individual class members, indicating that they have
little interest in personally controlling their claims. Finally, consolidating all the
claims before a single court would be desirable since it would allow for consistent
rulings with respect to all the class members’ claims.”
On the basis of its foregoing determinations, the trial court granted
plaintiffs’ motion for class certification.
In December 2012, Dynamex renewed its motion to decertify the class
action that the trial court had certified in May 2011. Dynamex relied upon
intervening Court of Appeal decisions assertedly demonstrating that the trial court
had erred in relying upon the wage order’s alternative definitions of employment,
as set forth in Martinez. The trial court denied the renewed motion to decertify the
class.
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In June 2013, Dynamex filed a petition for writ of mandate in the Court of
Appeal, challenging the trial court’s denial of its motion to decertify the class. In
response, plaintiffs, while disagreeing with Dynamex’s claim that the trial court
had erred, urged the Court of Appeal to issue an order to show cause and resolve
the issues presented in the writ proceeding. The Court of Appeal issued an order
to show cause in order to determine whether the trial court erred in certifying the
underlying class action under the wage order definitions of “employ” and
“employer” discussed in Martinez.
After briefing and argument, the Court of Appeal denied the petition in part
and granted the petition in part. The appellate court concluded that the trial court
properly relied on the alternative definitions of the employment relationship set
forth in the wage order when assessing those claims in the complaint that fall
within the scope of the applicable wage order, and it denied the writ petition with
respect to those claims. With respect to those claims that fall outside the scope of
the applicable wage order, however, the Court of Appeal concluded that the
Borello standard applied in determining whether a worker is an employee or an
independent contractor, and it granted the writ to permit the trial court to
reevaluate its class certification order in light of this court’s intervening decision
in Ayala, supra, 59 Cal.4th 522, which clarified the proper application of the
Borello standard.
As already noted, Dynamex’s petition for review challenged only the Court
of Appeal’s conclusion that the trial court properly determined that the wage
order’s definitions of “employ” and “employer” may be relied upon in
determining whether a worker is an employee or an independent contractor for
purposes of the obligations imposed by the wage order. We granted the petition
for review to consider that question.
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II. RELEVANT WAGE ORDER PROVISIONS
We begin with a brief review of the relevant provisions of the wage order
that applies to the transportation industry. (See Cal. Code Regs., tit. 8, § 11090.)
In describing its scope, the transportation wage order initially provides in
subdivision 1: “This order shall apply to all persons employed in the
transportation industry, whether paid on a time, piece rate, commission, or other
basis,” except for persons employed in administrative, executive, or professional
capacities, who are exempt from most of the wage order’s provisions. (Cal. Code
Regs., tit. 8, § 11090, subd. 1.)8
Subdivision 2 of the order, which sets forth the definitions of terms as used
in the order, contains the following relevant definitions:
“(D) ‘Employ’ means to engage, suffer, or permit to work.
“(E) ‘Employee’ means any person employed by an employer.
“(F) ‘Employer’ means any person as defined in Section 18 of the Labor
Code, who directly or indirectly, or through an agent or any other person, employs

8

The order contains extensive provisions setting forth the requirements that
apply “in determining whether an employee’s duties meet the test to qualify for an
exemption” under the executive, administrative, or professional category. (Cal.
Code Regs., tit. 8, § 11090, subd. 1 (A)(1)-(3).) The professional category
includes persons who are licensed and primarily engaged in the practice of law,
medicine, dentistry, optometry, architecture, engineering, teaching, or accounting,
or another learned or artistic profession. (Id., § 11090, subd. 1 (A)(3)(a)-(g).)
The wage order also specifically exempts from its provisions, in whole or
in part, (1) employees directly employed by the state or any political subdivision,
(2) outside salespersons, (3) any person who is the parent, spouse, or child of the
employer, (4) employees who have entered into a collective bargaining agreement
under the federal Railway Labor Act, and (5) any individual participating in a
national service program such as AmeriCorps. (Cal. Code Regs., tit. 8, § 11090,
subd. 1 (B)-(F).)
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or exercises control over the wages, hours, or working conditions of any person.”
(Cal. Code Regs., tit. 8, § 11090, subd. 2(D)-(F).)9
Thereafter, the additional substantive provisions of the wage order that
establish protections for workers or impose obligations on hiring entities relating
to minimum wages, maximum hours, and specified basic working conditions (such
as meal and rest breaks) are, by their terms, made applicable to “employees” or
“employers.” (See, e.g., Cal. Code Regs., tit. 8, § 11090, subds. 3 [Hours and
Days of Work], 4 [Minimum Wages], 7 [Records], 11 [Meal Periods], 12 [Rest
Periods].)
Subdivision 2 of the wage order does not contain a definition of the term
“independent contractor,” and the wage order contains no other provision that
otherwise specifically addresses the potential distinction between workers who are
employees covered by the terms of the wage order and workers who are

9

The definitions of “employ,” “employee,” and “employer” that appear in
subdivision 2 of the transportation industry wage order are also included in the
definitions set forth in each of the other 15 wage orders governing other industries
in California, although several of the other industry wage orders include additional
definitions of the term “employee.” (See Cal. Code Regs., tit. 8, § 11010, subd.
2(D)-(F) [Manufacturing Industry]; id., § 11020, subd. 2(D)-(F) [Personal Service
Industry]; id., § 11030, subd. 2(E)-(G) [Canning, Freezing, and Preserving
Industry]; id., § 11040, subd. 2(E)-(H) [Professional, Technical, Clerical,
Mechanical, and Similar Occupations]; id., § 11050, subd. 2(E)-(H) [Public
Housekeeping Industry]; id., § 11060, subd. 2(D)-(F) [Laundry, Linen Supply, Dry
Cleaning, and Dyeing Industry]; id., § 11070, subd. 2(D)-(F) [Mercantile
Industry]; id., § 11080, subd. 2(D)-(F) [Industries Handling Products After
Harvest]; id., § 11100, subd. 2(E)-(G) [Amusement and Recreation Industry];
id., § 11110, subd. 2(E)-(G) [Broadcasting Industry]; id., § 11120, subd. 2(D)-(F)
[Motion Picture Industry]; id., § 11130, subd. 2(D)-(F) [Industries Preparing
Agricultural Products for Market, on the Farm]; id., § 11140, subd. 2(C)-(G)
[Agricultural Occupations]; id., § 11150, subd. 2(E)-(G) [Household
Occupations]; id., § 11160, subd. 2(G)-(I) [On-Site Occupations].

21

ENTERTAINMENT LAW INSTITUTE
37 of 285

independent contractors who are not entitled to the protections afforded by the
wage order.

III. BACKGROUND OF RELEVANT
CALIFORNIA JUDICIAL DECISIONS

We next summarize the most relevant California judicial decisions,
providing a historical review of the treatment of the employee or independent
contractor distinction under California law.
The difficulty that courts in all jurisdictions have experienced in devising
an acceptable general test or standard that properly distinguishes employees from
independent contractors is well documented. As the United States Supreme Court
observed in Board v. Hearst Publications (1944) 322 U.S. 111, 121: “Few
problems in the law have given greater variety of application and conflict in
results than the cases arising in the borderland between what is clearly an
employer-employee relationship and what is clearly one of independent,
entrepreneurial dealing. This is true within the limited field of determining
vicarious liability in tort. It becomes more so when the field is expanded to
include all of the possible applications of the distinction.” (Fn. omitted.)
As the above quotation suggests, at common law the problem of
determining whether a worker should be classified as an employee or an
independent contractor initially arose in the tort context — in deciding whether the
hirer of the worker should be held vicariously liable for an injury that resulted
from the worker’s actions. In the vicarious liability context, the hirer’s right to
supervise and control the details of the worker’s actions was reasonably viewed as
crucial, because “ ‘[t]he extent to which the employer had a right to control [the
details of the service] activities was . . . highly relevant to the question whether the
employer ought to be legally liable for them . . . .’ ” (Borello, supra, 48 Cal.3d
341, 350.) For this reason, the question whether the hirer controlled the details of

22

ENTERTAINMENT LAW INSTITUTE
38 of 285

the worker’s activities became the primary common law standard for determining
whether a worker was considered to be an employee or an independent contractor.
A. Pre-Borello Decisions
Prior to this court’s 1989 decision in Borello, supra, 48 Cal.3d 341,
California decisions generally invoked this common law “control of details”
standard beyond the tort context, even when deciding whether workers should be
considered employees or independent contractors for purposes of the variety of
20th century social welfare legislation that had been enacted for the protection of
employees. Thus, for example, in Tieberg v. Unemployment Ins. App. Bd. (1970)
2 Cal.3d 943, 946 (Tieberg), in determining whether a worker was an employee or
independent contractor for purposes of California’s unemployment insurance
legislation, the court stated that “[t]he principal test of an employment relationship
is whether the person to whom service is rendered has the right to control the
manner and means of accomplishing the result desired.” (See also Isenberg v.
California Emp. Stab. Com. (1947) 30 Cal.2d 34, 39 (Isenberg); Perguica v. Ind.
Acc. Com. (1947) 29 Cal.2d 857, 859-861 (Perguica); Empire Star Mines Co. v.
Cal. Emp. Com. (1946) 28 Cal.2d 33, 43 (Empire Star Mines).)
In addition to relying upon the control of details test, however, the preBorello decisions listed a number of “secondary” factors that could properly be
considered in determining whether a worker was an employee or an independent
contractor. The decisions declared that a hirer’s right to discharge a worker “at
will, without cause” constitutes “ ‘[s]trong evidence in support of an employment
relationship.’ ” (Tieberg, supra, 2 Cal.3d at p. 949, quoting Empire Star Mines,
supra, 28 Cal.2d at p. 43.) The decisions also pointed to the following additional
factors, derived principally from section 220 of the Restatement Second of
Agency: “(a) whether or not the one performing services is engaged in a distinct
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occupation or business; (b) the kind of occupation, with reference to whether, in
the locality, the work is usually done under the direction of the principal or by a
specialist without supervision; (c) the skill required in the particular occupation;
(d) whether the principal or the workman supplies the instrumentalities, tools, and
the place of work for the person doing the work; (e) the length of time for which
the services are to be performed; (f) the method of payment, whether by the time
or by the job; (g) whether or not the work is a part of the regular business of the
principal; and (h) whether or not the parties believe they are creating the
relationship of employer-employee.” (Empire Star Mines, supra, 28 Cal.2d at
pp. 43-44; see also Tieberg, supra, 2 Cal.3d at p. 949; Isenberg, supra, 30 Cal.2d
at p. 39; Perguica, supra, 29 Cal.2d at p. 860.)
Applying the control of details test and these secondary factors to the
differing facts presented by each of the cases, this court found the workers in
question to be employees in Tieberg, supra, 2 Cal.3d at pages 949-955 [television
writers] and Isenberg, supra, 30 Cal.2d at pages 39-41 [horse racing jockeys], and
independent contractors in Perguica, supra, 29 Cal.2d at pages 860-862 [lather
hired by farmer to work on newly constructed house] and Empire Star Mines,
supra, 28 Cal.2d at pages 44-46 [lessees of remote mining shaft]. (See also
Tomlin v. California Emp. Com. (1947) 30 Cal.2d 118, 123 [lessees who placed
and serviced vending machines held to be employees]; Twentieth etc. Lites v. Cal.
Dept. Emp. (1946) 28 Cal.2d 56, 57-60 [outside salesmen of advertising signs who
were free to work for competitors held to be employees]; Cal. Emp. Com. v. L.A.
etc. News Corp. (1944) 24 Cal.2d 421, 424-425 [deliverers of advertising circular
held to be employees].)
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B. Borello
In 1989, in Borello, supra, 48 Cal.3d 341, this court addressed the
employee or independent contractor question in an opinion that has come to be
viewed as the seminal California decision on this subject. Because of the
significance of this decision, we review the majority opinion in Borello at length.
The particular controversy in Borello, supra, 48 Cal.3d 341, concerned
whether farmworkers hired by a grower to harvest cucumbers under a written
“sharefarmer” agreement were independent contractors or employees for purposes
of the California workers’ compensation statutes. The grower contended that the
farmworkers were independent contractors under the control of details test because
the workers (1) were free to manage their own labor (the grower did not supervise
the picking at all but compensated the workers based on the amount of cucumbers
that they harvested), (2) shared the profit or loss from the crop, and (3) agreed in
writing that they were not employees.
In rejecting the grower’s contentions, the court in Borello summarized its
conclusion in the introduction of the opinion as follows: “The grower controls the
agricultural operations on its premises from planting to sale of the crops. It simply
chooses to accomplish one integrated step in the production of one such crop by
means of worker incentives rather than direct supervision. It thereby retains all
necessary control over a job which can be done only one way. [¶] Moreover, so
far as the record discloses, the harvesters’ work, though seasonal by nature,
follows the usual line of an employee. In no practical sense are the ‘sharefarmers’
entrepreneurs, operating independent businesses for their own accounts; they and
their families are obvious members of the broad class to which workers’
compensation protection is intended to apply.” (Borello, supra, 48 Cal.3d at
p. 345.) On this basis, the court concluded the workers were employees entitled to
workers’ compensation as a matter of law. (Id. at p. 346.)
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In reaching these conclusions, the legal analysis employed by the Borello
court is of particular significance. The court began by recognizing that “[t]he
distinction between independent contractors and employees arose at common law
to limit one’s vicarious liability for the misconduct of a person rendering service
to him” (Borello, supra, 48 Cal.3d at p. 350), and that it was in this context that
“the ‘control of details’ test became the principal measure of the servant’s status
for common law purposes.” (Ibid.) The court then took note of the prior
California decisions discussed above, which generally utilized the common law
control-of-details standard in determining whether workers were employees or
independent contractors for purposes of social welfare legislation, but which also
identified the numerous additional “secondary” factors listed above that may be
relevant to that determination. (Id. at pp. 350-351.) The court observed that
“ ‘the individual factors cannot be applied mechanically as separate tests; they are
intertwined and their weight depends often on particular combinations.’
[Citation.]” (Id. at p. 351.)
Crucially, the court in Borello then went on to explain further that “the
concept of ‘employment’ embodied in the [workers’ compensation act] is not
inherently limited by common law principles. We have acknowledged that the
Act’s definition of the employment relationship must be construed with particular
reference to the ‘history and fundamental purposes’ of the statute. [Citation.]”
(Borello, supra, 48 Cal.3d at p. 351, italics added.) The court observed that “[t]he
common law and statutory purposes of the distinction between ‘employees’ and
‘independent contractors’ are substantially different” (id. at p. 352), that “[f]ederal
courts have long recognized that the distinction between tort policy and sociallegislation policy justifies departures from common law principles when claims
arise that one is excluded as an independent contractor from a statute protecting
‘employees’ ” (ibid.), and that “[a] number of state courts have agreed that in
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worker’s compensation cases, the employee-independent contractor issue cannot
be decided absent consideration of the remedial statutory purpose.” (Id. at
pp. 352-353.) The court in Borello agreed with this focus on statutory purpose:
“[U]nder the Act, the ‘control-of-work-details’ test for determining whether the
person rendering service to another is an ‘employee’ or an excluded ‘independent
contractor’ must be applied with deference to the purposes of the protective
legislation. The nature of the work, and the overall arrangement between the
parties, must be examined to determine whether they come within the ‘history and
fundamental purposes’ of the statute.” (Id. at pp. 353-354, italics added.)
After identifying the various purposes of the workers’ compensation act,10
the court concluded: “The Act intends comprehensive coverage of injuries in
employment. It accomplishes this goal by defining ‘employment’ broadly in terms
of ‘service to an employer’ and by including a general presumption that any
person ‘in service to another’ is a covered ‘employee.’ ” (Borello, supra,
48 Cal.3d at p. 354.) At the same time, the court acknowledged that “[t]he express
exclusion of ‘independent contractors’ [from the workers’ compensation act (see
Lab. Code, §§ 3353, 3357)] is purposeful . . . and has a limited but important
function. It recognizes those situations where the Act’s goals are best served by
imposing the risk of ‘no-fault’ work injuries directly on the provider, rather than
the recipient, of a compensated service. This is obviously the case, for example,
10

The court stated in this regard that the workers’ compensation act “seeks
(1) to ensure that the cost of industrial injuries will be part of the cost of goods
rather than a burden on society, (2) to guarantee prompt, limited compensation for
an employee’s work injuries, regardless of fault, as an inevitable cost of
production, (3) to spur increased industrial safety, and (4) in return, to insulate the
employer from tort liability for his employees’ injuries. [Citations.]” (Borello,
supra, 48 Cal.3d at p. 354.)
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when the provider of service has the primary power over work safety, is best
situated to distribute the risk and cost of injury as an expense of his own business,
and has independently chosen the burdens and benefits of self-employment.”
(Ibid.) The court concluded: “This is the balance to be struck when deciding
whether a worker is an employee or an independent contractor for purposes of the
Act.” (Ibid.)
Although the Borello opinion emphasized that resolution of the employee
or independent contractor question must properly proceed in a manner that accords
deference to the history and fundamental purposes of the remedial statute in
question (Borello, supra, 48 Cal.3d at pp. 353-354), the court at the same time
made clear that it was not adopting “detailed new standards for examination of the
issue.” (Id. at p. 354.) The court explained in this regard that “the Restatement
guidelines heretofore approved in our state remain a useful reference. The
standards set forth for contractor’s licensees in [Labor Code] section 2750.5 . . .
are also a helpful means of identifying the employee/contractor distinction.[11]
11

Section 2750.5, which addresses the employee or independent contractor
question in the context of workers who perform services for which a contractor’s
license is required, provides: “There is a rebuttable presumption affecting the
burden of proof that a worker performing services for which a license is required
pursuant to Chapter 9 (commencing with Section 7000) of Division 3 of the
Business and Professions Code, or who is performing such services for a person
who is required to obtain such a license[,] is an employee rather than an
independent contractor. Proof of independent contractor status includes
satisfactory proof of these factors:
“(a) That the individual has the right to control and discretion as to the
manner of performance of the contract for services in that the result of the work
and not the means by which it is accomplished is the primary factor bargained for.
“(b) That the individual is customarily engaged in an independently
established business.
“(c) That the individual’s independent contractor status is bona fide and
not a subterfuge to avoid employee status. A bona fide independent contractor
(footnote continued on next page)
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The relevant considerations may often overlap those pertinent under the common
law. [Citation.] Each service arrangement must be evaluated on its facts, and the
dispositive circumstances may vary from case to case.” (Borello, supra, 48 Cal.3d
at p. 354.)
The Borello court also took note of “the six-factor test developed by other
jurisdictions which determine independent contractorship in light of the remedial
purposes of the legislation.” (Borello, supra, 48 Cal.3d at p. 354.)12 The court
(footnote continued from previous page)

status is further evidenced by the presence of cumulative factors such as
substantial investment other than personal services in the business, holding out to
be in business for oneself, bargaining for a contract to complete a specific project
for compensation by project rather than by time, control over the time and place
the work is performed, supplying the tools or instrumentalities used in the work
other than tools and instrumentalities normally and customarily provided by
employees, hiring employees, performing work that is not ordinarily in the course
of the principal’s work, performing work that requires a particular skill, holding a
license pursuant to the Business and Professions Code, the intent by the parties
that the work relationship is of an independent contractor status, or that the
relationship is not severable or terminable at will by the principal but gives rise to
an action for breach of contract.
“In addition to the factors contained in subdivisions (a), (b), and (c), any
person performing any function or activity for which a license is required pursuant
to Chapter 9 (commencing with Section 7000) of Division 3 of the Business and
Professions Code shall hold a valid contractors’ license as a condition of having
independent contractor status.
“For purposes of workers’ compensation law, this presumption is a
supplement to the existing statutory definitions of employee and independent
contractor, and is not intended to lessen the coverage of employees under Division
4 and Division 5.”
12

In addition to the control of details factor, the other five factors included in
the six-factor test are: “(1) the alleged employee’s opportunity for profit or loss
depending on his managerial skill; (2) the alleged employee’s investment in
equipment or materials required for his task, or his employment of helpers;
(3) whether the service rendered requires a special skill; (4) the degree of
permanence of the working relationship; and (5) whether the service rendered is an
(footnote continued on next page)
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observed the similarity of many of those guidelines to the ones identified in prior
California decisions, and stated that “all [of those factors] are logically pertinent to
the inherently difficult determination whether a provider of service is an employee
or an excluded independent contractor for purposes of workers’ compensation
law.” (Borello, supra, 48 Cal.3d at p. 355.)
In sum, the Borello court concluded that in determining whether a worker
should properly be classified as a covered employee or an excluded independent
contractor with deference to the purposes and intended reach of the remedial
statute at issue, it is permissible to consider all of the various factors set forth in
prior California cases, in Labor Code section 2750.5, and in the out-of-state cases
adopting the six-factor test.
The Borello court then turned to the question whether, applying the
appropriate legal analysis, the cucumber harvesters at issue in that case were
properly considered employees or independent contractors. The court concluded
that “[b]y any applicable test” the farmworkers were employees as a matter of
law. (Borello, supra, 48 Cal.3d at p. 355; id. at p. 360.)
In reaching this conclusion, the court first rejected the grower’s contention
that the control of details factor weighed against a finding of employment because
the grower had contracted with the workers only for a “specified result” and
retained no interest or control over the details of the harvesters’ actual work.
(Borello, supra, 48 Cal.3d at p. 356.) In explaining its rejection, the court began
by emphasizing that “Borello, whose business is the production and sale of
agricultural crops, exercises ‘pervasive control over the operation as a whole.’
(footnote continued from previous page)

integral part of the alleged employer’s business.” (Borello, supra, 48 Cal.3d at
pp. 354-355.)
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[Citation.]” (Ibid.) The court observed in this regard: “Borello owns and
cultivates the land for its own account. Without any participation by the
sharefarmers, Borello decides to grow cucumbers, obtains a sale price formula
from the only available buyer, plants the crop, and cultivates it throughout most of
its growing cycle. The harvest takes place on Borello’s premises, at a time
determined by the crop’s maturity. During the harvest itself, Borello supplies the
sorting bins and boxes, removes the harvest from the field, transports it to market,
sells it, maintains documentation on the workers’ proceeds, and hands out their
checks. Thus, ‘[a]ll meaningful aspects of this business relationship: price, crop
cultivation, fertilization and insect prevention, payment, [and] right to deal with
buyers . . . are controlled by [Borello].’ [Citation.]” (Ibid., fns. omitted.)
Further, the court observed that “contrary to the growers’ assertions, the
cucumber harvest involves simple manual labor which can be performed in only
one correct way. Harvest and plant-care methods can be learned quickly. While
the work requires stamina and patience, it involves no peculiar skill beyond that
expected of any employee. [Citations.] It is the simplicity of the work, not the
harvesters’ superior expertise, which makes detailed supervision and discipline
unnecessary. Diligence and quality control are achieved by the payment system,
essentially a variation of the piecework formula familiar to agricultural
employment.” (Borello, supra, 48 Cal.3d at pp. 356-357.)
Thus, with respect to the control of details factor, the court concluded:
“Under these circumstances, Borello retains all necessary control over the harvest
portion of its operations. A business entity may not avoid its statutory obligations
by carving up its production process into minute steps, then asserting it lacks
‘control’ over the exact means by which one such step is performed by the
responsible workers.” (Borello, supra, 48 Cal.3d at p. 357.)
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The Borello court then proceeded to discuss other factors that it found
supported the classification of harvesters as employees. First, the court noted that
“[t]he harvesters form a regular and integrated portion of Borello’s business
operation. Their work, though seasonal in nature, is ‘permanent’ in the
agricultural process. Indeed, Richard Borello testified that he has a permanent
relationship with the individual harvesters, in that many of the migrant families
return year after year. This permanent integration of the workers into the heart of
Borello’s business is a strong indicator that Borello functions as an employer
under the Act. [Citations.]” (Borello, supra, 48 Cal.3d at p. 357.)13
The court next found that “the sharefarmers and their families exhibit no
characteristics which might place them outside the Act’s intended coverage of
employees. They engage in no distinct trade or calling. They do not hold
themselves out in business. They perform typical farm labor for hire wherever
jobs are available. They invest nothing but personal services and hand tools.
They incur no opportunity for ‘profit’ or ‘loss’; like employees hired on a
piecework basis, they are simply paid by the size and grade of cucumbers they
pick. They rely solely on work in the fields for their subsistence and livelihood.
Despite the contract’s admonitions, they have no practical opportunity to insure
themselves or their families against loss of income caused by nontortious work
injuries. If Borello is not their employer, they themselves, and society at large,
thus assume the entire financial burden when such injuries occur. Without doubt,
In support of this point, the Borello court cited a passage from a leading
national workers’ compensation law treatise, stating: “The modern tendency is to
find employment when the work being done is an integral part of the regular
business of the employer, and when the worker, relative to the employer, does not
furnish an independent business or professional service.” (1C Larson, The Law of
Workmen’s Compensation (1986) § 45.00, p. 8-174.)

13
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they are a class of workers to whom the protection of the Act is intended to
extend.” (Borello, supra, 48 Cal.3d at pp. 357-358, fns. omitted.)
Last, the Borello court rejected the growers’ claim that the harvesters
should be found to be independent contractors by virtue of their written agreement
with the growers, which stated that they were not employees. The court
explained: “[T]he protections conferred by the Act have a public purpose beyond
the private interests of the workers themselves. Among other things, the statute
represents society’s recognition that if the financial risk of job injuries is not
placed upon the businesses which produce them, it may fall upon the public
treasury. . . . [¶] Moreover, there is no indication that Borello offers its cucumber
harvesters any real choice of terms.” (Borello, supra, 48 Cal.3d at pp. 358-359.)
On the basis of the foregoing reasons, the Borello court concluded that, as a
matter of law, the farmworkers were employees for purposes of the workers’
compensation act, and not independent contractors who were excluded from the
coverage of the act. (Borello, supra, 48 Cal.3d at p. 360.)
As this lengthy review of the Borello decision demonstrates, although we
have sometimes characterized Borello as embodying the common law test or
standard for distinguishing employees and independent contractors (see, e.g.,
Ayala, supra, 59 Cal.4th at pp. 530-531), it appears more precise to describe
Borello as calling for resolution of the employee or independent contractor
question by focusing on the intended scope and purposes of the particular statutory
provision or provisions at issue. In other words, Borello calls for application of a
statutory purpose standard that considers the control of details and other
potentially relevant factors identified in prior California and out-of-state cases in
order to determine which classification (employee or independent contractor) best
effectuates the underlying legislative intent and objective of the statutory scheme
at issue.
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The Borello decision repeatedly emphasizes statutory purpose as the
touchstone for deciding whether a particular category of workers should be
considered employees rather than independent contractors for purposes of social
welfare legislation. (See Borello, supra, 48 Cal.3d at pp. 351, 353-354, 357, 358,
359.) This emphasis sets apart the Borello test for distinguishing employees from
independent contractors from the standard embraced in more recent federal cases,
which apply a more traditional common law test for distinguishing between
employees and independent contractors for purposes of most federal statutes.
Early federal cases interpreting a variety of New Deal social welfare enactments
relied heavily on a statutory purpose interpretation in determining who should be
considered an employee for purposes of those enactments. (See, e.g., Labor
Board v. Hearst Publications, supra, 322 U.S. at pp. 124-129; United States v. Silk
(1947) 331 U.S. 704, 711-714.) However, subsequent congressional legislation in
reaction to such decisions has been interpreted to require that federal legislation
generally be construed, in the absence of a more specific statutory standard or
definition of employment, to embody a more traditional common law test for
distinguishing between employees and independent contractors, in which the
control of details factor is given considerable weight. (See, e.g., Nationwide Mut.
Ins. Co. v. Darden (1992) 503 U.S. 318, 324-325 (Darden).) Unlike the federal
experience, however, in the almost 30 years since the Borello decision, the
California Legislature has not exhibited or registered any disagreement with either
the statutory purpose standard adopted by the Borello decision or the application
of that standard in Borello regarding the proper classification of the workers
involved in that case. Instead, in response to the continuing serious problem of
worker misclassification as independent contractors, the California Legislature has
acted to impose substantial civil penalties on those that willfully misclassify, or
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willfully aid in misclassifying, workers as independent contractors. (See § 226.8,
enacted by Stats. 2011, ch. 706, § 1; § 2753, enacted by Stats. 2011, ch. 706, § 2.)
C. Martinez
We next summarize this court’s decision in Martinez, supra, 49 Cal.4th 35.
Although Martinez did not directly involve the issue of whether the workers in
question were employees or independent contractors, it did address the meaning of
the terms “employ” and “employer” as used in California wage orders, and the
proper scope of the Martinez decision lies at the heart of the issue before our court
in the present case.
In Martinez, supra, 49 Cal.4th 35, the strawberry grower Munoz & Sons
(Munoz) directly employed seasonal agricultural workers but failed to pay the
workers the required minimum or overtime wages they had earned. Thereafter,
the workers filed an action under section 1194 seeking to recover such wages not
only from Munoz, but also from several produce merchants to whom Munoz
regularly sold its strawberries. The workers contended that in an action for unpaid
minimum or overtime wages under section 1194, the alternative definitions of
“employ” and “employer” set forth in the applicable Industrial Welfare
Commission wage order — there, Wage Order No. 14 — constituted the
applicable standards for determining who was a potentially liable employer. They
further contended that under the wage order definitions, the produce merchants, as
well as Munoz, each should properly be considered the workers’ employer who
was jointly liable for the workers’ unpaid wages.
In discussing this question, the court in Martinez recognized at the outset
that the workers’ attempt in that case to recover unpaid wages “from persons who
contracted with their ostensible employer raises issues that have long avoided the
attention of California’s courts.” (Martinez, supra, 49 Cal.4th at p. 50.) The court
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noted that although section 1194 derived from legislation enacted in 1913 as part
of the act that created the Industrial Welfare Commission (hereafter IWC), this
court had considered how employment should be defined in actions under section
1194 in only one earlier case. The court further observed that although the phrases
used in the applicable IWC wage order to define “employ” and “employer” dated
from 1916 and 1947, “the courts of this state have never considered their meaning
or scope.” (Id. at p. 50.)
In addressing these largely unexplored issues, the Martinez court turned
initially to the language and legislative history of section 1194. The court noted
that section 1194, by its terms, does not define the employment relationship or
identify the entities who are liable under the statute for unpaid wages. After an
extensive review of the statute’s legislative history, however, the court concluded
that “[a]n examination of section 1194 in its statutory and historical context shows
unmistakably that the Legislature intended the IWC’s wage orders to define the
employment relationship in actions under the statute.” (Martinez, supra, 49
Cal.4th at p. 52; see id. at pp. 53-57.)
The court in Martinez then considered how the IWC, utilizing its broad
legislative authority (see Cal. Const., art. XIV, § 1; Industrial Welf. Com., supra,
27 Cal.3d at p. 701), has defined the scope of the employment relationship through
the provisions of its wage orders.14
As explained in Murphy v. Kenneth Cole Productions, Inc. (2007) 40
Cal.4th 1094, 1102, footnote 4: “The Industrial Welfare Commission (IWC) is the
state agency empowered to formulate wage orders governing employment in
California. [Citation.] The Legislature defunded the IWC in 2004, however its
wage orders remain in effect. [Citation.]” The Legislature, of course, retains the
authority to re-fund the IWC or to revise any provisions of the current wage orders
through the enactment of new legislation.
14
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The court first observed that, beginning in 1916, the IWC’s wage orders
encompassed, as employers, those entities who “employ or suffer or permit”
persons to work for them. (Martinez, supra, 49 Cal.4th at p. 57, italics omitted.)
The court noted that the “suffer or permit” language, now embodied in the
definition of “employ” in the wage order at issue in Martinez (as well as in the
transportation wage order at issue in this case and in all other wage orders),
derived from statutes regulating and prohibiting child labor that were in use
throughout the country in 1916, and which were based on model child labor laws
published between 1904 and 1912. (Id. at pp. 57-58.) The Martinez court
observed that the suffer or permit to work language had been interpreted to impose
liability upon an entity “even when no common law employment relationship
existed between the minor and the defendant, based on the defendant’s failure to
exercise reasonable care to prevent child labor from occurring.” (Id. at p. 58.)
The court explained: “Not requiring a common law master and servant
relationship, the widely used ‘employ, suffer or permit’ standard reached irregular
working arrangements the proprietor of a business might otherwise disavow with
impunity. Courts applying such statutes before 1916 had imposed liability, for
example, on a manufacturer for industrial injuries suffered by a boy hired by his
father to oil machinery [citation], and on a mining company for injuries to a boy
paid by coal miners to carry water [citation].” (Ibid.)
The Martinez court then went on to observe that, in addition to defining
“employ” to mean suffer or permit to work, all IWC wage orders also include a
separate provision defining “employer” to include a person or entity who
“employs or exercises control over the wages, hours, or working conditions of any
person.” (Martinez, supra, 49 Cal.4th at p. 59.) With respect to this language, the
court stated: “Beginning with the word ‘employs,’ the definition logically
incorporates the separate definition of ‘employ’ (i.e., ‘to engage, suffer, or permit
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to work’) as one alternative. The remainder of the definition — ‘exercises control
over . . . wages, hours, or working conditions” — has no clearly identified,
precisely literal statutory or common law antecedent.” (Ibid.) The court
nonetheless made three observations about this language. First, the court noted
that because the IWC’s delegated authority has always been over wages, hours,
and working conditions, it made sense to bring within the IWC’s regulatory
jurisdiction an entity that controls any one of these aspects of the employment
relationship. (Ibid.) Second, the court explained that because this language,
“phrased as it is in the alternative (i.e., ‘wages, hours, or working conditions’), the
language of the IWC’s ‘employer’ definition has the obvious utility of reaching
situations in which multiple entities control different aspects of the employment
relationship, as when one entity, which hires and pays workers, places them with
other entities that supervise the work.” (Ibid.) Third, the court observed that “the
IWC’s ‘employer’ definition belongs to a set of revisions intended to distinguish
state wage law from its federal analogue, the FLSA [Fair Labor Standards Act]”
(ibid.), providing workers with greater protection than that afforded to workers
under the FLSA as limited by Congress under the Portal-to-Portal Act of 1947.
(Id. at pp. 59-60.)
Finally, the court in Martinez held that the IWC wage orders, by defining
“employ” to mean “engage” to work (as well as to “suffer or permit” to work),
incorporate the common law definition of employment as an alternative definition.
The court explained in this regard: “The verbs ‘to suffer’ and ‘to permit,’ as we
have seen, are terms of art in employment law. [Citation.] In contrast, the verb ‘to
engage’ has no other apparent meaning in the present context than its plain,
ordinary sense of ‘to employ,’ that is, to create a common law employment
relationship. This conclusion makes sense because the IWC, even while extending
its regulatory protection to workers whose employment status the common law did
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not recognize, could not have intended to withhold protection from the regularly
hired employees who undoubtedly comprise the vast majority of the state’s
workforce.” (Martinez, supra, 49 Cal.4th at p. 64, fn. omitted.)
The Martinez court summarized its conclusion on this point as follows: “To
employ, then, under the IWC’s definition, has three alternative definitions. It
means: (a) to exercise control over the wages, hours or working conditions, or
(b) to suffer or permit to work, or (c) to engage, thereby creating a common law
employment relationship.” (Martinez, supra, 49 Cal.4th at p. 64.)
Moreover, the court in Martinez thereafter took pains to emphasize the
importance of not limiting the meaning and scope of “employment” to only the
common law definition for purposes of the IWC’s wage orders, declaring that
“ignoring the rest of the IWC’s broad regulatory definition would substantially
impair the commission’s authority and the effectiveness of its wage orders. The
commission . . . has the power to adopt rules to make the minimum wage
‘effective’ by ‘prevent[ing] evasion and subterfuge . . . .’ [Citation.] . . .
[L]anguage consistently used by the IWC to define the employment relationship,
beginning with its first wage order in 1916 (‘suffer, or permit’), was commonly
understood to reach irregular working arrangements that fell outside the common
law, having been drawn from statutes governing child labor and occasionally that
of women. [Citation.] . . . To adopt such a definitional provision . . . lay squarely
within the IWC’s power, as the provision has ‘a direct relation to minimum wages’
[citation] and is reasonably necessary to effectuate the purposes of the statute
[citations]. For a court to refuse to enforce such a provision in a presumptively
valid wage order [citation] simply because it differs from the common law would
thus endanger the commission’s ability to achieve its statutory purposes. [¶] One
cannot overstate the impact of such a holding on the IWC’s powers. Were we to
define employment exclusively according to the common law in civil actions for
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unpaid wages we would render the commission’s definitions effectively
meaningless.” (Martinez, supra, 49 Cal.4th at p. 65, fn. omitted.)
The court in Martinez thus concluded, first, that the definitions of the
employment relationship contained in an applicable wage order apply in a civil
action brought by a worker under section 1194, and, second, that the applicable
wage order sets forth three alternative definitions of employment for purposes of
the wage order: “(a) to exercise control over the wages, hours or working
conditions, or (b) to suffer or permit to work, or (c) to engage, thereby creating a
common law employment relationship.” (Martinez, supra, 49 Cal.4th at p. 64.)
The court then went on to determine whether, under the wage order’s alternative
definitions, the produce merchants in that case should properly be considered the
employer of the agricultural workers and thus could be held liable for the workers’
unpaid minimum or overtime wages. (Id. at pp. 68-77.)
With respect to each of the produce merchants, the court in Martinez
ultimately concluded that the merchants could not properly be found to be an
employer under any of the wage order’s alternative definitions.
First, in discussing the scope of the suffer or permit to work standard, the
court stated generally: “We see no reason to refrain from giving the IWC’s
definition of ‘employ’ its historical meaning. That meaning was well established
when the IWC first used the phrase ‘suffer, or permit’ to define employment, and
no reason exists to believe the IWC intended another. Furthermore, the historical
meaning continues to be highly relevant today: A proprietor who knows that
persons are working in his or her business without having been formally hired, or
while being paid less than the minimum wage, clearly suffers or permits that work
by failing to prevent it, while having the power to do so.” (Martinez, supra, 49
Cal.4th at p. 69, italics added.) Nonetheless, the court rejected the workers’
contention that because the merchants knew the agricultural workers were working
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for Munoz and because their work benefitted the produce merchants, the
merchants suffered or permitted the workers to work within the meaning of the
wage order. The court explained that the fact the merchants may have benefitted
from the workers’ labor, “in the sense that any purchaser of commodities
benefits,” was not sufficient to incur liability for having suffered or permitted
them to work. (Id. at p. 69.) The workers’ claim failed because they were not
working in the produce merchants’ businesses and the merchants lacked the power
or authority to prevent the workers from working for Munoz. (Id. at p. 70.)
Second, applying the standard that looks to the exercise of control over
wages, hours or working conditions, the court rejected the argument that the
produce merchants, through their contractual relationships with Munoz, dominated
the Munoz business financially, and thus could properly be found to exercise
indirect control over the wages and hours of Munoz’s employees. (Martinez,
supra, 49 Cal.4th at pp. 71-77.) The court found that contrary to the implicit
premise of the workers’ claim, the record indicated that the Munoz business was
not a sham arrangement created by the produce merchants, but rather constituted
“a single, integrated business operation, growing and harvesting strawberries for
several unrelated merchants and combining revenue from all sources with a
personal investment, in the hope of earning a profit at the end of the season.” (Id.
at p. 72.) Further, the court additionally determined that “Munoz alone, with the
assistance of his foremen, hired and fired [the workers], trained and supervised
them, determined their rate and manner of pay (hourly or piece rate), and set their
hours, telling them when and where to report to work and when to take breaks.”
(Ibid.) Although the workers pointed to several occasions in which field
representatives of the produce merchants had spoken to individual workers about
the manner in which strawberries were to be packed (id. at pp. 74-77), the court
concluded that the record did not indicate “the field representatives ever
41

ENTERTAINMENT LAW INSTITUTE
57 of 285

supervised or exercised control over [Munoz’s] employees” (id. at p. 76) or that
the merchants had the right to exercise such control under their contracts with
Munoz. (Id. at p. 77.)
With respect to the third alternative definition of an employment
relationship, the common law standard, the Martinez court observed early in the
decision that the workers disclaimed any argument that the produce merchants
were their employers under common law. (Martinez, supra, 49 Cal.4th at p. 52,
fn. 17.)
In sum, although the Martinez court concluded that the wage order
definitions of the employment relationship apply in civil actions for unpaid
minimum or overtime wages under section 1194, the court ultimately affirmed the
trial court and Court of Appeal decisions in that case rejecting the workers’ claims
that the defendant produce merchants were the workers’ employers for purposes of
section 1194. (Martinez, supra, 49 Cal.4th at p. 78.)
D. Ayala
Four years after the decision in Martinez, supra, 49 Cal.4th 35, we rendered
the decision in Ayala, supra, 59 Cal.4th 522. In Ayala, a wage and hour action
had been filed on behalf of newspaper carriers who had been hired by the
Antelope Valley Press (Antelope Valley) to deliver its newspaper. The carriers
alleged that Antelope Valley had misclassified them as independent contractors
when they should have been treated as employees. The trial court in Ayala had
denied the plaintiffs’ motion to certify the action as a class action on the ground
that under the Borello test — which, at the trial level, both parties agreed was the
applicable standard — common issues did not predominate because application of
the Borello standard “would require ‘heavily individualized inquiries’ into
Antelope Valley’s control over the carriers’ work.” (59 Cal.4th at p. 529.)
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In reviewing the trial court’s ruling in Ayala, this court noted that “[i]n
deciding whether plaintiffs were employees or independent contractors, the trial
court and Court of Appeal applied the common law test, discussed most recently at
length in Borello, supra, 48 Cal.3d 341.” (Ayala, supra, 59 Cal.4th at pp. 530531.) We pointed out that while the Ayala case was pending in our court “[w]e
solicited supplemental briefing concerning the possible relevance of the additional
tests for employee status in IWC wage order No. 1-2001, subdivision 2(D)-(F).”
(Id. at p. 531 [citing, inter alia, Martinez, supra, 49 Cal.4th 35].) The court in
Ayala explained that “[i]n light of the supplemental briefing, and because plaintiffs
proceeded below on the sole basis that they are employees under the common law,
we now conclude we may resolve the case by applying the common law test for
employment, without considering these other tests. [Citation.] Accordingly, we
leave for another day the question of what application, if any, the wage order tests
for employee status might have to wage and hour claims such as these, and
confine ourselves to considering whether plaintiffs’ theory that they are employees
under the common law definition is one susceptible of proof on a classwide basis.”
(Id. at p. 531; see also id. at p. 532, fn. 3.)15
In resolving the case under the Borello standard applied by the trial court,
the court in Ayala concluded that the trial court had erred in failing to focus upon
potential differences, if any, in Antelope Valley’s right to exercise control over the
carriers, rather than relying on variations in how that right was actually exercised
by Antelope Valley, and the court remanded the case for reconsideration by the
trial court under the correct legal standard. (Ayala, supra, 59 Cal.4th at pp. 532540.) In the course of its discussion, the court in Ayala explained how the class
action “predominance” requirement should generally be applied in this context,
observing that under the Borello standard “[o]nce common and individual factors
have been identified, the predominance inquiry calls for weighing costs and
benefits. . . . [¶] . . . [T]hat weighing must be conducted with an eye to the reality
that the considerations in the multifactor test are not of uniform significance.
Some, such as the hirer’s right to fire at will and the basic level of skill called for

15

(footnote continued on next page)
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In the present case, we take up the issue we did not reach in Ayala, namely
whether in a wage and hour class action alleging that the plaintiffs have been
misclassified as independent contractors when they should have been classified as
employees, a class may be certified based on the wage order definitions of
“employ” and “employer” as construed in Martinez, supra, 49 Cal.4th 35, or,
instead, whether the test for distinguishing between employees and independent
contractors discussed in Borello, supra, 48 Cal.3d 341 is the only standard that
applies in this setting.
IV. WITH RESPECT TO THE CLAIMS RESTING ON
DYNAMEX’S ALLEGED FAILURE TO FULFILL OBLIGATIONS
IMPOSED BY THE APPLICABLE WAGE ORDER, DID THE TRIAL COURT
PROPERLY DETERMINE CLASS CERTIFICATION BASED ON THE
DEFINITIONS OF “EMPLOY” AND “EMPLOYER” IN THE WAGE ORDER?
As noted, the drivers’ general contention in this case is that Dynamex
misclassified its drivers as independent contractors when they should have been
classified as employees and as a result violated its obligations under the applicable
wage order and a variety of statutes. Most of the causes of action in the complaint
rest on Dynamex’s alleged failure to fulfill obligations directly set forth in the
wage order — for example, the alleged failure to pay overtime wages or to provide
accurate wage statements. Other causes of action include Dynamex’s alleged
failure to comply with statutory obligations that do not derive directly from the
(footnote continued from previous page)

by the job, are often of inordinate importance. [Citations.] Others, such as the
‘ownership of the instrumentalities and tools’ of the job, may be of ‘only
evidential value,’ relevant to support an inference that the hiree is, or is not,
subject to the hirer’s direction and control. [Citation.] Moreover, the significance
of any one factor and its role in the overall calculus may vary from case to case
depending on the nature of the work and the evidence. (Borello, supra, 48 Cal.3d
at p. 354.)” (Ayala, supra, 59 Cal.4th at p. 539.)
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applicable wage order — for example, the obligation to reimburse employees for
business-related transportation expenses such as fuel or tolls. (See § 2802.) As
already explained, Dynamex’s petition for review challenged only the Court of
Appeal’s conclusion that the trial court, in ruling on the class certification motion,
did not err in relying upon the definitions of the employment relationship
contained in the wage order with regard to those claims that derive directly from
the obligations imposed by the wage order. Accordingly, we address only that
issue.16
As discussed above, in Martinez, supra, 49 Cal.4th 35, this court clearly
held that the IWC has the authority, in promulgating its wage orders, to define the
standard for determining when an entity is to be considered an employer for
purposes of the applicable wage order. (Id. at pp. 60-62.) After examining the
definitions of “employ” and “employer” set forth in the applicable wage order, the
court in Martinez held that the wage order embodied three alternative definitions
of “employ”: “(a) to exercise control over the wages, hours or working conditions,
or (b) to suffer or permit to work, or (c) to engage, thereby creating a common law
employment relationship.” (Id. at p. 64.) The court in Martinez went on to
consider each of these alternative definitions or standards in determining whether
16

A trial court order denying a motion to decertify a class is generally subject
to review pursuant to an abuse of discretion standard. (See, e.g., Duran v. U.S.
Bank Nat. Assn. (2014) 59 Cal.4th 1, 49; Sav-on Drug Stores, Inc. v . Superior
Court (2004) 34 Cal.4th 319, 326; Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429,
435-436.) The question of what legal standard or test applies in determining
whether a worker is an employee or, instead, an independent contractor for
purposes of the obligations imposed by a wage order is, however, a question of
law (cf., e.g., Martinez, supra, 49 Cal.4th at pp. 57-60 ), and if the trial court
applied the wrong legal standard and that error affected the propriety of its class
certification ruling, the order denying decertification would constitute an abuse of
discretion. (See, e.g., Duran v. U.S. Bank Nat. Assn., supra, 59 Cal.4th at p. 49.)
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the produce merchants in that case should properly be considered the employers of
the agricultural workers for purposes of the applicable wage order. We ultimately
concluded that the produce merchants were not employers of the workers under
any of the wage order’s definitions.
In the present case, Dynamex argues that two of the three alternative
definitions identified in Martinez — the exercise control over wages hours or
working conditions standard and the suffer or permit to work standard — are
applicable only in determining whether an entity is a joint employer of the
workers. In other words, Dynamex maintains that whether a business exercised
control over the workers’ wages, hours, or working conditions, or suffered or
permitted the workers to work are relevant inquiries only in circumstances in
which the question at issue is whether, when workers are “admitted employees” of
one business (the primary employer), a business entity that has a relationship to
the primary employer should also be considered an employer of the workers such
that it is jointly responsible for the obligations imposed by the wage order.
According to Dynamex, neither of these wage order definitions of “employ” and
“employer” applies when the question to be answered is whether a worker is
properly considered an employee who is covered by the wage order or, rather, an
independent contractor who is excluded from the wage order’s protections. The
latter inquiry, Dynamex asserts, is governed solely by the third definition
identified in Martinez, the Borello standard.
For the reasons discussed below, we conclude that there is no need in this
case to determine whether the exercise control over wages, hours or working
conditions definition is intended to apply outside the joint employer context,
because we conclude that the suffer or permit to work standard properly applies to
the question whether a worker should be considered an employee or, instead, an
independent contractor, and that under the suffer or permit to work standard, the
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trial court class certification order at issue here should be upheld. (See Brinker
Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, 1032 [when plaintiffs
in a class action rely on multiple legal theories, a trial court’s certification of a
class is not an abuse of discretion if certification is proper under any of the
theories].) As explained below, the suffer or permit to work standard has a long
and well-established history, and in other jurisdictions has regularly been held
applicable to the question whether a worker should be considered an employee or
an independent contractor for the purposes of social welfare legislation embodying
that standard. Accordingly, we confine the discussion of Dynamex’s argument to
an analysis of the scope and meaning of the suffer or permit to work standard in
California wage orders.
A. Does the Suffer or Permit to Work Definition Apply to the
Employee/Independent Contractor Distinction?
To begin with, although Dynamex contends that the suffer or permit to
work standard should be understood as applicable only to the joint employer
question like that involved in the Martinez decision itself, there is nothing in the
language of the wage order indicating that the standard is so limited. As Martinez
discussed, the suffer or permit language is one of the wage order’s alternative
definitions of the term “employ.” (Martinez, supra, 49 Cal.4th at p. 64.) On its
face, the standard would appear relevant to a determination whether, for purposes
of the wage order, a worker should be considered an individual who is
“employ[ed]” by an “employer” (and therefore an employee covered by the wage
order) or, instead, an independent contractor who has been hired, but not
“employed,” by the hiring business (and thus not covered by the wage order).
Moreover, the discussion of the origin and history of the suffer or permit to
work language in Martinez itself makes it quite clear that this standard was
intended to apply beyond the joint employer context. As Martinez explains, at the
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time the suffer or permit language was initially adopted as part of a wage order in
1916, such language “was already in use throughout the country in statutes
regulating and prohibiting child labor (and occasionally that of women), having
been recommended for that purpose in several model child labor laws published
between 1904 and 1912 [citation].” (Martinez, supra, 49 Cal.4th at pp. 57-58, fn.
omitted.) Martinez observed that “[n]ot requiring a common law master and
servant relationship, the widely used ‘employ, suffer or permit’ standard reached
irregular working arrangements the proprietor of a business might otherwise
disavow with impunity. Courts applying such statutes before 1916 had imposed
liability, for example, on a manufacturer for industrial injuries suffered by a boy
hired by his father to oil machinery [citation], and on a mining company for
injuries to a boy paid by coal miners to carry water [citation].” (Id. at p. 58.)
Thus, Martinez demonstrates that the suffer or permit to work standard does not
apply only to the joint employer context, but also can apply to the question
whether, for purposes of the obligations imposed by a wage order, a worker who is
not an “admitted employee” of a distinct primary employer should nonetheless be
considered an employee of an entity that has “suffered or permitted” the worker to
work in its business.17
17

Although the suffer or permit to work standard is not limited to the joint
employer context, there is no question that the standard was intended to cover a
variety of entities that have a relationship with a worker’s primary employer, for
example, a larger business that contracts out some of its operations to a
subcontractor but retains substantial control over the work. (See generally
Goldstein et al., Enforcing Fair Labor Standards in the Modern American
Sweatshop: Rediscovering the Statutory Definition of Employment (1999) 46
UCLA L.Rev. 983, 1055-1066 (Enforcing Fair Labor Standards).) It is important
to understand, however, that even when a larger business is found to be a joint
employer of the subcontractor’s employees under the suffer or permit to work
standard, this result does not mean that the larger business is prohibited from
(footnote continued on next page)
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Dynamex contends, however, that even if the suffer or permit to work
standard can apply outside the joint employer context to circumstances like those
in the early child worker cases cited in Martinez, that standard should not be
construed as applicable to the question whether an individual worker is an
employee or, instead, an independent contractor. Dynamex proffers a number of
arguments in support of this contention.
First, Dynamex points out that the suffer or permit to work language has
been a part of California wage orders for over a century and that since the Borello
decision was handed down in 1989, California decisions have applied the Borello
standard in distinguishing employees from independent contractors in many
contexts, including in cases arising under California’s wage orders. (See, e.g., Ali
v. U.S.A. Cab Ltd. (2009) 176 Cal.App.4th 1333, 1347; Estrada v. FedEx Ground
Package System, Inc. (2007) 154 Cal.App.4th 1, 11-13 (Estrada).) Dynamex
asserts that there is no reason to interpret the Martinez decision as altering this
situation. In further support of this position, Dynamex refers to several sections of
the Division of Labor Standards Enforcement (DLSE) Enforcement Policies and
Interpretations Manual that discuss the employee/independent contractor
distinction and that indicate that the DLSE has in the past applied the Borello
standard in determining whether a worker is an employee or independent
contractor for purposes of a wage order. (See DLSE, 2002 Update of the DLSE
(footnote continued from previous page)

entering into a relationship with the subcontractor or from obtaining benefits that
may result from utilizing the services of a separate business entity. Even when the
subcontractor’s employees can hold the larger business responsible for violations
of the wage order under the suffer or permit to work standard, the larger business,
so long as authorized by contract, can seek reimbursement for any such liability
from the subcontractor. (See id. at pp. 1144-1145.)
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Enforcement Policies and Interpretations Manual (rev. 2017), §§ 2.2, 2.2.1, 28,
available at <www.dir.ca.gov/dlse/DLSEManual/dlse_enfcmanual.pdf> [as of
Apr. 30, 2018] (DLSE Manual).18 Dynamex emphasizes that the relevant sections
of the DLSE Manual dealing with independent contractors make no mention of the
suffer or permit to work standard.
As our decision in Martinez itself observed, however, prior to Martinez no
California decision had discussed the wage orders’ suffer or permit to work
language in any context. (Martinez, supra, 49 Cal.4th at p. 50.) In Martinez, we
applied the suffer or permit to work standard in determining whether the produce
merchants should be considered joint employers of the farmworkers even though
that test had not been applied in prior California decisions. (Id. at pp. 69-71.)
Thus, the lack of prior case support does not distinguish the employee/independent
contractor context from the joint employer context at issue in Martinez.
With respect to the effect of the DLSE Manual, the parties and supporting
amici curiae have not cited any DLSE decision since Martinez that has considered
whether the suffer or permit to work standard should apply in resolving the
employee/independent contractor question. Indeed, in a supplemental brief filed
in response to a question posed by this court, the DLSE itself notes that the
sections in the DLSE Manual that discuss independent contractors have not been
revised since the decision in Martinez, and further states that “[t]he lack of any
mention of Martinez in Chapter 28 of the Manual [the section directly discussing
the employee/independent contractor distinction] . . . should not be interpreted as
an expression of a view on the underlying question presented for review in this
18

The DLSE is the administrative agency authorized to enforce California’s
labor laws, including applicable wage orders. (See, e.g., Kilby v. CVS Pharmacy,
Inc. (2016) 63 Cal.4th 1, 13.)
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case.” Moreover, our past cases explain that because the DLSE Manual was not
adopted pursuant to the procedures embodied in the California Administrative
Procedure Act, its provisions are not entitled to the deference ordinarily accorded
to formal administrative regulations, and that this court must independently
determine the meaning and scope of the provisions of an applicable wage order.
(See, e.g., Alvarado v. Dart Container Corp. of California (2018) 4 Cal.5th 542,
554-561; Kilby v. CVS Pharmacy, Inc., supra, 63 Cal.4th at p. 13; Peabody v.
Time Warner Cable, Inc. (2014) 59 Cal.4th 662, 669-670; Martinez, supra,
49 Cal.4th at p. 63, fn. 34; cf. Tidewater v. Bradshaw (1996) 14 Cal.4th 557, 569570.) Accordingly, we conclude that Dynamex’s reliance on the DLSE Manual is
not persuasive.
Second, Dynamex asserts that the Martinez decision itself indicates that the
Borello standard, rather than the suffer or permit to work standard, applies in the
wage order context to distinguish independent contractors from employees.
Dynamex points to a passage in Martinez in which the court relied on a number of
factors discussed in Borello in concluding that Munoz, the grower who employed
the individual agricultural workers, was an independent contractor rather than an
employee of the produce merchants. (Martinez, supra, 49 Cal.4th at p. 73.) The
grower in Martinez, however, operated a distinct business with its own employees
and was not an individual worker like the delivery drivers at issue in the present
case. In any event, the passage in question in Martinez makes it quite clear that
the court was not deciding whether the Borello standard was the only applicable
standard for determining whether a worker is an employee or independent
contractor for purposes of an applicable wage order. (Id. at p. 73 [“Assuming the
decision in S.G. Borello, supra, 48 Cal.3d 41, has any relevance to wage claims,
a point we do not decide, the case does not advance plaintiffs’ argument” (italics
added)].)
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Third, Dynamex maintains that a number of Court of Appeal opinions
decided after Martinez demonstrate that the Borello standard continues to control
the determination of whether a worker is an employee or independent contractor
for purposes of an applicable wage order. (See, e.g., Arnold v. Mutual of Omaha
Ins. Co. (2011) 202 Cal.App.4th 580, 586-588; Arzate v. Bridge Terminal
Transport, Inc. (2011) 192 Cal.App.4th 419, 425-427.) None of the Court of
Appeal decisions relied upon by Dynamex, however, refers to or analyzes the
potential application of the suffer or permit to work standard to the employee or
independent contractor question. By contrast, the Court of Appeal decision in the
present case cited and discussed a number of post-Martinez Court of Appeal
decisions recognizing that the definitions of “employ” and “employer” discussed
in Martinez now govern the resolution of claims arising out of California wage
orders, including whether a worker is an employee or independent contractor.
(See, e.g., Guerrero v. Superior Court (2013) 213 Cal.App.4th 912, 945-952;
Bradley v. Networkers Internat. LLC (2012) 211 Cal.App.4th 1129, 1146-1147;
Futrell v. Payday California, Inc. (2010) 190 Cal.App.4th 1419, 1429.) In short,
California decisions since Martinez do not support Dynamex’s contention that the
suffer or permit to work standard is not applicable to the employee/independent
contractor determination.
Fourth, Dynamex contends that even if there is nothing in Martinez or
subsequent Court of Appeal decisions that renders the suffer or permit to work
standard inapplicable to the employee or independent contractor question, it would
introduce unnecessary confusion into California law to adopt a standard for wage
orders that differs from the Borello standard, which is widely utilized in other
contexts for distinguishing between employees and independent contractors.
The applicable wage order, however, purposefully adopts its own definition of
“employ” to govern the application of the wage order’s obligations that is
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intentionally broader than the standard of employment that would otherwise apply,
and as our decision in Martinez emphasized, we must respect the IWC’s
legislative authority to promulgate the test that will govern the scope of the wage
order. (Martinez, supra, 49 Cal.4th at pp. 60-62.)
In its reply brief, Dynamex advances a variant of this contention,
maintaining that a “two-test” approach to the employee or independent contractor
distinction would invariably lead to inconsistent determinations for disparate
claims under different labor statutes brought by the same individual. Any
potential inconsistency, however, arises from the IWC’s determination that it is
appropriate to apply a distinct and particularly expansive definition of employment
regarding obligations imposed by a wage order. Under Martinez, supra,
49 Cal.4th 35, the potential inconsistent results to which Dynamex objects could
equally arise in the joint employer context: a third party that has a relationship to a
worker’s primary employer could be found to be a joint employer for purposes of
the obligations imposed by a wage order, even when the third party may not
constitute a joint employer for other purposes.
Moreover, because the Borello standard itself emphasizes the primacy of
statutory purpose in resolving the employee or independent contractor question,
when different statutory schemes have been enacted for different purposes, it is
possible under Borello that a worker may properly be considered an employee
with reference to one statute but not another. (Accord People v. Superior Court
(Sahlolbei) (2017) 3 Cal.5th 230, 235-245.) Further, because the applicable
federal wage and hour law — the Fair Labor Standards Act (FLSA) (29 U.S.C.
§ 201 et seq.) — contains its own standard for resolving the employee or
independent contractor issue (see post, pp. 56-58, fn. 20, & pp. 61-62), an
employer must, in any event, take into account a variety of applicable standards.
Indeed, the federal context demonstrates that California is not alone is adopting a
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distinct standard that provides broader coverage of workers with regard to the very
fundamental protections afforded by wage and hour laws and wage orders; like
California wage orders, the FLSA contains a broader standard of employment than
that generally applicable in other, non-wage-and-hour federal contexts. (See, e.g.,
Darden, supra, 503 U.S. at p. 326.)
Finally, and perhaps most significantly, Dynamex argues that the suffer or
permit to work standard cannot serve as the test for distinguishing employees from
independent contractors because a literal application of that standard would
characterize all individual workers who directly provide services to a business as
employees. A business that hires any individual to provide services to it can
always be said to knowingly “suffer or permit” such an individual to work for the
business. A literal application of the suffer or permit to work standard, therefore,
would bring within its reach even those individuals hired by a business —
including unquestionably independent plumbers, electricians, architects, sole
practitioner attorneys, and the like — who provide only occasional services
unrelated to a company’s primary line of business and who have traditionally been
viewed as working in their own independent business. For this reason, Dynamex
maintains that the Borello standard is the only approach that can provide a realistic
and practical test for distinguishing employees from independent contractors.
It is true that, when applied literally and without consideration of its history
and purposes in the context of California’s wage orders, the suffer or permit to
work language, standing alone, does not distinguish between, on the one hand,
those individual workers who are properly considered employees for purposes of
the wage order and, on the other hand, the type of traditional independent
contractors described above, like independent plumbers and electricians, who
could not reasonably have been intended by the wage order to be treated as
employees of the hiring business. As other jurisdictions have recognized,
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however, that the literal language of the suffer or permit to work standard does not
itself resolve the question whether a worker is properly considered a covered
employee rather than an excluded independent contractor does not mean that the
suffer or permit to work standard has no substantial bearing on the determination
whether an individual worker is properly considered an employee or independent
contractor for purposes of a wage and hour statute or regulation. (See, e.g.,
Rutherford Food Corp. v. McComb (1947) 331 U.S. 722, 729 (Rutherford Food);
Scantland v. Jeffry Knight, Inc. (11th Cir. 2013) 721 F.3d 1308, 1311 (Scantland);
Brock v. Superior Care, Inc. (2d Cir. 1988) 840 F.2d 1054, 1058-1059 (Superior
Care); Sec’y of Labor, U.S. Dept. of Labor v. Lauritzen (7th Cir. 1987) 835 F.2d
1529, 1535-1539 (Lauritzen); see id. at pp. 1539-1545 (conc. opn. of Easterbrook,
J.); Silent Woman, Ltd. v. Donovan (E.D.Wis. 1984) 585 F.Supp. 447, 450-452
(Silent Woman, Ltd.); Jeffcoat v. State Dept. of Labor (Alaska 1987) 732 P.2d
1073, 1075-1078; Cejas Commercial Interiors, Inc. v. Torres-Lizama (Or.Ct.App.
2013) 316 P.3d 389, 397; Commonwealth v. Stuber (Pa. 2003) 822 A.2d 870,
873-875; Anfinson v. FedEx Ground Package System (Wn. 2012) 281 P.3d 289,
297-299; see generally U.S. Dept. of Labor, Wage & Hour Div., Administrator’s
Interpretation letter No. 2015-1, The Application of the Fair Labor Standard Act’s
“Suffer or Permit” Standard in the Identification of Employees Who Are
Misclassified as Independent Contractors (July 15, 2015) available online at
<http://www.blr.com/html_email/AI2015-1.pdf> [as of Apr. 30, 2018].)19

19

The U.S. Department of Labor Wage and Hour Administrator’s Interpretation
No. 2015-1 was withdrawn by the Secretary of Labor on June 7, 2017. (See U.S.
Dept. of Labor, News Release (Jun 7, 2017).
<https://www.dol.gov/newsroom/releases/opa/opa20170607> [as of Apr. 30, 2018].)
No new administrative guidance on this subject has been published to date.
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As we explain, for a variety of reasons we agree with these authorities that
the suffer or permit to work standard is relevant and significant in assessing the
scope of the category of workers that the wage order was intended to protect. The
standard is useful in determining who should properly be treated as covered
employees, rather than excluded independent contractors, for purposes of the
obligations imposed by the wage order.
At the outset, it is important to recognize that over the years and throughout
the country, a number of standards or tests have been adopted in legislative
enactments, administrative regulations, and court decisions as the means for
distinguishing between those workers who should be considered employees and
those who should be considered independent contractors.20 The suffer or permit
to work standard was proposed and adopted in 1937 as part of the FLSA, the
20

The various standards are frequently described as falling within three broad
categories. (See, e.g., Dubal, Wage Slave or Entrepreneur?: Contesting the
Dualism of Legal Worker Identities (2017) 105 Cal.L.Rev. 65, 72.)
The first category is commonly characterized as embodying the common
law standard, because the standards within this category give significant weight to
evidence of the hirer’s right to control the details of the work, which had its origin
in the common law tort and respondeat superior context. These standards
supplement the control of details factor with a variety of additional circumstances,
often described as secondary factors. The United States Supreme Court’s decision
in Darden, supra, 503 U.S. 318, in holding that this standard applies in
interpreting the meaning of the term “employee” in federal statutes that do not
otherwise provide a meaningful definition of that term, lists 12 secondary factors
to be considered in addition to the right to control factor. (503 U.S. at p. 323
[quoting Community for Creative Non-Violence v. Reid (1989) 490 U.S. 730, 751752].) The IRS has adopted a variation of this standard which lists 20 secondary
factors (IRS, Revenue Ruling 87-41, 1987-1 C. B. 296, 298-299); the state of
Kansas also has adopted a variation which lists 20 secondary factors, some but not
all of which are similar to those applied in other jurisdictions. (See, e.g., Craig v.
FedEx Ground Package Sys. (Kan. 2014) 335 P.3d 66, 75-76.) Although this
court’s decision in Borello has sometimes been described as adopting the common
law standard, as discussed above (ante, pp. 26-35), in Borello we explained that
(footnote continued on next page)
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(footnote continued from previous page)

under California law the control factor is not as concerned with the hiring entity’s
control over the details of a worker’s work as it is with determining whether the
hiring entity has retained “necessary control” over the work, and Borello further
made clear that consideration of all of the relevant factors is directed at
determining whether treatment of the worker as an employee or an independent
contractor would best effectuate the purpose of the statute at issue. (Borello,
supra, 48 Cal.3d at pp. 356-359.)
The second category is the “economic reality” (or “economic realities”)
standard that has been adopted in federal decisions as the standard applicable in
cases arising under the FLSA . (See, e.g., Goldberg v. Whitaker House Co-op,
Inc. (1961) 366 U.S. 28, 33 (Whitaker House Co-op); Tony & Susan Alamo
Foundation v. Sec’y of Labor (1985) 471 U.S. 290, 301 (Alamo Foundation).)
These cases interpret the “suffer or permit to work” definition of “employ” in the
FLSA (29 U.S.C. § 203(g)) as intended to treat as employees those workers who,
as a matter of economic reality, are economically dependent upon the hiring
business, rather than realistically being in business for themselves. In making this
determination, lower federal court decisions generally refer to a list of factors,
many that are considered under the common law standards, including “(1) the
degree of control exercised by the employer over the workers, (2) the workers’
opportunity for profit or loss and their investment in the business, (3) the degree of
skill and independent initiative required to perform the work, (4) the permanence
or duration of the working relationship, and (5) the extent to which the work is an
integral part of the employer’s business.” (Zheng v. Liberty Apparel Co. (2d Cir.
2003) 355 F.3d 61, 67; Superior Care, supra, 840 F.2d at pp. 1058-1059; see
generally Annot., Determination of “Independent Contractor” and “Employee”
Status For Purposes of § 3(e)(1) of the Fair Labor Standards Act (29 U.S.C.A.
§ 203(e)(1)) (1981) 51 A.L.R.Fed. 702.)
The third category of standards is described as embodying the “ABC
standard.” This standard, whose objective is to create a simpler, clearer test for
determining whether the worker is an employee or an independent contractor,
presumes a worker hired by an entity is an employee and places the burden on the
hirer to establish that the worker is an independent contractor. Under the ABC
standard, the worker is an employee unless the hiring entity establishes each of
three designated factors: (a) that the worker is free from control and direction over
performance of the work, both under the contract and in fact; (b) that the work
provided is outside the usual course of the business for which the work is
performed; and (c) that the worker is customarily engaged in an independently
established trade, occupation or business (hence the ABC standard). If the hirer
fails to show that the worker satisfies each of the three criteria, the worker is
(footnote continued on next page)
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principal federal wage and hour legislation. One of the authors of the legislation,
then-Senator (later United States Supreme Court Justice) Hugo L. Black, described
this standard as “the broadest definition” that has been devised for extending the
coverage of a statute or regulation to the widest class of workers that reasonably
fall within the reach of a social welfare statute. (See United States v. Rosenwasser
(1945) 323 U.S. 360, 363, fn. 3 (Rosenwasser).) More recent cases, in referring to
the suffer or permit to work standard, continue to describe the standard in just such
broad, inclusive terms. (See, e.g., Darden, supra, 503 U.S. at p. 326 [noting the
“striking breadth” of the suffer or permit to work standard]; Zheng v. Liberty
Apparel Co., supra, 355 F.3d at p. 69; Lauritzen, supra, 835 F.2d at p. 1543 (conc.
opn. of Easterbrook, J.); Donovan v. Dialamerica Marketing, Inc. (3d Cir. 1985)
757 F.2d 1376, 1382.)
The adoption of the exceptionally broad suffer or permit to work standard
in California wage orders finds its justification in the fundamental purposes and
necessity of the minimum wage and maximum hour legislation in which the
standard has traditionally been embodied. Wage and hour statutes and wage
orders were adopted in recognition of the fact that individual workers generally
possess less bargaining power than a hiring business and that workers’
(footnote continued from previous page)

treated as an employee, not an independent contractor. (See generally Deknatel &
Hoff-Downing, ABC on the Books and in the Courts: An Analysis of Recent
Independent Contractor and Misclassification Statutes (2015) 18 U.Pa. J.L. &
Soc. Change 53 (ABC on the Books).)
In addition to these three categories, the recent Restatement of Employment
Law, adopted by the American Law Institute in 2015, sets forth a standard which
focuses, in addition to the control of details factor, on the entrepreneurial
opportunity that the worker is afforded. (See Rest., Employment, § 1.01, subds.
(a), (b); see also FedEx Home Delivery v. NLRB (D.C. Cir. 2009) 563 F.3d 492,
497.)
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fundamental need to earn income for their families’ survival may lead them to
accept work for substandard wages or working conditions. The basic objective of
wage and hour legislation and wage orders is to ensure that such workers are
provided at least the minimal wages and working conditions that are necessary to
enable them to obtain a subsistence standard of living and to protect the workers’
health and welfare. (See, e.g., Rosenwasser, supra, 323 U.S. at p. 361 [wage and
hour laws are intended to protect workers against “ ‘the evils and dangers resulting
from wages too low to buy the bare necessities of life and from long hours of work
injurious to health’ ”]; Industrial Welf .Com., supra, 27 Cal.3d at p. 700 [purpose
of California wage orders is “to protect the health and welfare” of workers].)
These critically important objectives support a very broad definition of the
workers who fall within the reach of the wage orders.
These fundamental obligations of the IWC’s wage orders are, of course,
primarily for the benefit of the workers themselves, intended to enable them to
provide at least minimally for themselves and their families and to accord them a
modicum of dignity and self-respect. (See generally Rogers, Justice at Work:
Minimum Wage Laws and Social Equality (2014) 92 Tex. L.Rev. 1543.) At the
same time, California’s industry-wide wage orders are also clearly intended for the
benefit of those law-abiding businesses that comply with the obligations imposed
by the wage orders, ensuring that such responsible companies are not hurt by
unfair competition from competitor businesses that utilize substandard
employment practices. (See § 90.5, subd. (a);21 accord Citicorp. Industrial Credit,
21

Section 90.5, subdivision (a) provides: “It is the policy of this state to
vigorously enforce minimum labor standards in order to ensure employees are not
required or permitted to work under substandard unlawful conditions or for
employers that have not secured the payment of compensation, and to protect
employers who comply with the law from those who attempt to gain a competitive
(footnote continued on next page)
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Inc. v. Brock (1987) 483 U.S. 27, 36 [“While improving working conditions was
undoubtedly one of Congress’ concerns, it was certainly not the only aim of the
FLSA. In addition to the goal [of establishing decent wages], the Act’s
declaration of policy . . . reflects Congress’ desire to eliminate the competitive
advantage enjoyed by goods produced under substandard conditions”]; Roland Co.
v. Walling (1946) 326 U.S. 657, 669-670 [“[The FLSA] seeks to eliminate
substandard labor conditions . . . on a wide scale throughout the nation. The
purpose is to raise living standards. This purpose will fail of realization unless the
Act has sufficiently broad coverage to eliminate in large measure . . . the
competitive advantage accruing from savings in costs based upon substandard
labor conditions. Otherwise the Act will be ineffective, and will penalize those
who practice fair labor standards as against those who do not”].) Finally, the
minimum employment standards imposed by wage orders are also for the benefit
of the public at large, because if the wage orders’ obligations are not fulfilled the
public will often be left to assume responsibility for the ill effects to workers and
their families resulting from substandard wages or unhealthy and unsafe working
conditions.
Given the intended expansive reach of the suffer or permit to work standard
as reflected by its history, along with the more general principle that wage orders
are the type of remedial legislation that must be liberally construed in a manner
that serves its remedial purposes (see, e.g., Industrial Welf. Com., supra, 27 Cal.3d
at p. 702), as our decision in Martinez recognized, the suffer or permit to work
standard must be interpreted and applied broadly to include within the covered
(footnote continued from previous page)

advantage at the expense of their workers by failing to comply with minimum
labor standards.”

60

ENTERTAINMENT LAW INSTITUTE
76 of 285

“employee” category all individual workers who can reasonably be viewed as
“working in the [hiring entity’s] business.” (Martinez, supra, 49 Cal.4th at p. 69,
italics added [“A proprietor who knows that persons are working in his or her
business without having been formally hired, or while being paid less than the
minimum wage, clearly suffers or permits that work by failing to prevent it, while
having the power to do so” (italics added)].) Under the suffer or permit to work
standard, an individual worker who has been hired by a company can properly be
viewed as the type of independent contractor to which the wage order was not
intended to apply only if the worker is the type of traditional independent
contractor — such as an independent plumber or electrician — who would not
reasonably have been viewed as working in the hiring business. Such an
individual would have been realistically understood, instead, as working only in
his or her own independent business. (See, e.g., Allen v. Hayward (Q.B. 1845)
115 Eng.Rep. 749, 755 [describing independent contractor as “a person carrying
on an independent business . . . to perform works which [the hiring local officials]
could not execute for themselves, and who was known to all the world as
performing them”]; Enforcing Fair Labor Standards, supra, 46 UCLA L.Rev. at
pp. 1143-1144.)
The federal courts, in applying the suffer or permit to work standard set
forth in the FLSA, have recognized that the standard was intended to be broader
and more inclusive than the preexisting common law test for distinguishing
employees from independent contractors, but at the same time, does not purport to
render every individual worker an employee rather than an independent contractor.
(See Rutherford Food, supra, 331 U.S. 722, 728-729.) As noted above (ante,
pp. 56-58, fn. 20), the federal courts have developed what is generally described as
the “economic reality” test for determining whether a worker should be considered
an employee or independent contractor for purposes of the FLSA — namely,
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whether, as a matter of economic reality, the worker is economically dependent
upon and makes a living in another’s business (in which case he or she is
considered to be a covered employee) or, instead is in business for himself or
herself (and may properly be considered an excluded independent contractor).
(See, e.g., Whitaker House Co-op, supra, 366 U.S. 28, 33; Alamo Foundation,
supra, 471 U.S. 290, 301.) In applying the economic reality test, federal courts
have looked to a list of factors that is briefer than, but somewhat comparable to,
the list of factors considered in the pre-Borello California decisions and in Borello
itself. (See, e.g., Superior Care, supra, 840 F.2d at p. 1059; Lauritzen, supra, 835
F.2d at pp. 1534-1535.) Furthermore, like Borello, federal FLSA decisions
applying the economic reality standard have held that no one factor is
determinative and that the ultimate decision whether a worker is to be found to be
an employee or independent contractor for purposes of the FLSA should be based
on all the circumstances. (Rutherford Food, supra, 331 U.S. at p. 730; Scantland,
supra, 721 F.3d at pp. 1312-1313; Real v. Driscoll Strawberry Associates, Inc.
(1979) 603 F.3d 748, 754-755; see generally Annot., supra, 51 A.L.R.Fed. 702.)
A multifactor standard — like the economic reality standard or the Borello
standard — that calls for consideration of all potentially relevant factual
distinctions in different employment arrangements on a case-by-case, totality-ofthe-circumstances basis has its advantages. A number of state courts,
administrative agencies and academic commentators have observed, however, that
such a wide-ranging and flexible test for evaluating whether a worker should be
considered an employee or an independent contractor has significant
disadvantages, particularly when applied in the wage and hour context.
First, these jurisdictions and commentators have pointed out that a
multifactor, “all the circumstances” standard makes it difficult for both hiring
businesses and workers to determine in advance how a particular category of
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workers will be classified, frequently leaving the ultimate employee or
independent contractor determination to a subsequent and often considerably
delayed judicial decision. In practice, the lack of an easily and consistently
applied standard often leaves both businesses and workers in the dark with respect
to basic questions relating to wages and working conditions that arise regularly, on
a day-to-day basis. (See, e.g., Hargrove v. Sleepy’s, LLC (N.J. 2015) 106 A.3d
449, 465 (Hargrove) [“permitting an employee to know when, how, and how
much he will be paid requires a test designed to yield a more predictable result
than a totality-of-the-circumstances analysis that is by its nature case specific”];
accord Lauritzen, supra, 835 F.2d at p. 1539 (conc. opn. of Easterbrook, J.)
[“People are entitled to know the legal rules before they act, and only the most
compelling reason should lead a court to announce an approach under which no
one can know where he stands until litigation has been completed. . . . My
colleagues’ balancing approach is the prevailing method, which they apply
carefully. But it is unsatisfactory both because it offers little guidance for future
cases and because any balancing test begs questions about which aspects of
‘economic reality’ matter, and why”].)
Second, commentators have also pointed out that the use of a multifactor,
all the circumstances standard affords a hiring business greater opportunity to
evade its fundamental responsibilities under a wage and hour law by dividing its
work force into disparate categories and varying the working conditions of
individual workers within such categories with an eye to the many circumstances
that may be relevant under the multifactor standard. (See, e.g., Middleton,
Contingent Workers in a Changing Economy: Endure, Adapt, or Organize? (1997)
22 N.Y.U. Rev. L. & Soc. Change 557, 568-569 [“[t]he legal test for determining
employee/independent contractor status is a complex and manipulable multifactor
test which invites employers to structure their relationships with employees in
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whatever manner best evades liability”]; Befort, Labor and Employment Law at
the Millennium: A Historical Review and Critical Assessment (2002) 43 B.C.
L.Rev. 351, 419; Carlson, Why the Law Still Can’t Tell an Employee When It Sees
One and How It Ought to Stop Trying (2001) 22 Berkeley J. Emp. & Lab. L. 295,
335-338.)22
As already noted (ante, pp. 56-58, fn. 20), a number of jurisdictions have
adopted a simpler, more structured test for distinguishing between employees and
independent contractors — the so-called “ABC” test — that minimizes these
disadvantages. The ABC test presumptively considers all workers to be
employees, and permits workers to be classified as independent contractors only if
the hiring business demonstrates that the worker in question satisfies each of three
conditions: (a) that the worker is free from the control and direction of the hirer in
connection with the performance of the work, both under the contract for the
performance of the work and in fact; and (b) that the worker performs work that is
outside the usual course of the hiring entity’s business; and (c) that the worker is
customarily engaged in an independently established trade, occupation, or
business of the same nature as that involved in the work performed.23
22

Some jurists and commentators have advanced broader criticisms of the
“economic reality” standard as applied by federal decisions, suggesting that the
various factors are not readily susceptible to consistent application and that the
standard — originally formulated in decisions dealing with other New Deal labor
statutes (see Martinez, supra, 49 Cal.4th at pp. 66-67) — is not as expansive as the
suffer or permit to work standard was intended to be. (See, e.g., Lauritzen, supra,
835 F.2d at pp. 1539-1545 (conc. opn. of Easterbrook, J.); Enforcing Fair Labor
Standards, supra, 46 UCLA L.Rev. at pp. 1115-1123.)
23

The wording of the ABC test varies in some respects from jurisdiction to
jurisdiction. (See ABC on the Books, supra, 18 U.Pa. J.L. & Soc. Change, at
pp. 67-71.) The version we have set forth in text (and which we adopt hereafter
(post, pp. 66-77)) tracks the Massachusetts version of the ABC test. (See
Mass.G.L., ch. 149, § 148B; see also Del.Code Ann., tit. 19, §§ 3501(a)(7),
(footnote continued on next page)
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Unlike a number of our sister states that included the suffer-or-permit-to-work
standard in their wage and hour laws or regulations after the FLSA had been enacted
and had been interpreted to incorporate the economic reality test, California’s
adoption of the suffer or permit to work standard predated the enactment of the
FLSA. (See Martinez, supra, 40 Cal.4th at pp. 57-59.) Thus, as a matter of
legislative intent, the IWC’s adoption of the suffer or permit to work standard in
California wage orders was not intended to embrace the federal economic reality test.
Furthermore, prior California cases have declined to interpret California wage orders
as governed by the federal economic reality standard and instead have indicated that
the California wage orders are intended to provide broader protection than that
accorded workers under the federal standard. (See Martinez, supra, 49 Cal.4th at
pp. 66-68; accord Mendiola v. CPS Security Solutions, Inc. (2015) 60 Cal.4th 833,
(footnote continued from previous page)

3503(c).) Unlike some other versions, which provide that a hiring entity may
satisfy part B by establishing either (1) that the work provided is outside the usual
course of the business for which the work is performed, or (2) that the work
performed is outside all the places of business of the hiring entity (see, e.g., N.J.
Stat. Ann. § 43:21-19(i)(6)(A-C)), the Massachusetts version permits the hiring
entity to satisfy part B only if it establishes that the work is outside the usual
course of the business of the hiring entity. In light of contemporary work
practices, in which many employees telecommute or work from their homes, we
conclude the Massachusetts version of part B provides the alternative that is more
consistent with the intended broad reach of the suffer or permit to work definition
in California wage orders.
Many jurisdictions that have adopted the ABC test use the standard only in
the unemployment insurance context, but other jurisdictions use the ABC test
more generally in determining the employee or independent contractor question
with respect to a variety of employee-protective labor statutes. (See, e.g.,
Mass.G.L. ch. 149, §148B; Del. Code Ann., tit. 19, §§ 3501(a)(7), 3503(c);
Hargrove, supra, 106 A.3d at pp. 462-465; see generally ABC on the Books,
supra, 18 U.Pa. J.L. & Soc. Change, at pp. 65-72 [discussing numerous state
statutes and judicial decisions].)
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843; Morillion v. Royal Packing Co. (2000) 22 Cal.4th 575, 592; Ramirez v.
Yosemite Water Co. (1999) 20 Cal.4th 785, 797-798.)
We find merit in the concerns noted above regarding the disadvantages,
particularly in the wage and hour context, inherent in relying upon a multifactor,
all the circumstances standard for distinguishing between employees and
independent contractors. As a consequence, we conclude it is appropriate, and
most consistent with the history and purpose of the suffer or permit to work
standard in California’s wage orders, to interpret that standard as: (1) placing the
burden on the hiring entity to establish that the worker is an independent
contractor who was not intended to be included within the wage order’s
coverage;24 and (2) requiring the hiring entity, in order to meet this burden, to
establish each of the three factors embodied in the ABC test — namely (A) that
the worker is free from the control and direction of the hiring entity in connection
with the performance of the work, both under the contract for the performance of
the work and in fact; and (B) that the worker performs work that is outside the
24

Even in the workers’ compensation context in which the applicable
California statutes contain a definition of “employee” that is less expansive than
that provided by the suffer or permit to work standard (see §§ 3351, 3353), the
accompanying statutes establish that “[a hiring business] seeking to avoid liability
has the burden of proving that persons whose services [the business] has retained
are independent contractors rather than employees.” (Borello, supra, 48 Cal.3d at
p. 349, citing §§ 3357, 5705, subd. (a).) Moreover, the rule that a hiring entity has
the burden of establishing that a worker is an independent contractor rather than an
employee has long been applied in California decisions outside the workers’
compensation context. (See, e.g., Robinson v. George (1940) 16 Cal.2d 238, 242;
Linton v. DeSoto Cab Co., Inc. (2017) 15 Cal.App.5th 1208, 1220-1221.)
Accordingly, the expansive suffer or permit to work standard is reasonably
interpreted as placing the burden on a hiring business to prove that a worker the
business has retained is not an employee who is covered by an applicable wage
order but rather an independent contractor to whom the wage order was not
intended to apply.
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usual course of the hiring entity’s business; and (C) that the worker is customarily
engaged in an independently established trade, occupation, or business of the same
nature as the work performed. (Accord Hargrove, supra, 106 A.3d at pp. 46346425; see also Weil, The Fissured Workplace (2014) pp. 204-205 [recommending
adoption of the ABC test]; ABC on the Books, supra, 18 U.Pa. J.L. & Soc. Change
at pp. 61, 82-84, 101-10226.)
In Hargrove, supra, 106 A.3d 449, the New Jersey Supreme Court was
faced with the question of the proper standard to be applied in determining
whether a worker should be considered a covered employee or an excluded
independent contractor for purposes of two distinct New Jersey labor statutes, the
New Jersey Wage Payment Law and the New Jersey Wage and Hour Law. Both
statutes defined the term “employ” or “employee” to include “to suffer or to
permit to work” (see N.J. Stat. Ann. § 34:11-4.1(b); N.J. Stat. Ann. § 34:1156a1(f)), and the New Jersey Department of Labor, in applying the Wage and
Hour Law, had utilized the ABC standard — a standard incorporated in the New
Jersey Unemployment Compensation Act (N.J. Stat. Ann. § 43:21-19(i)(6)(A)(C)) — in determining whether a worker was an employee or independent
contractor for purposes of the Wage and Hour Law. (See N.J. Adm. Code
§ 12:56-16.1.) In Hargrove, the New Jersey Supreme Court concluded that “any
employment-status dispute arising under [either the New Jersey Wage Payment
Law or the New Jersey Wage and Hour Law] should be resolved by utilizing the
‘ABC’ test . . . .” (106 A.3d at p. 463.)
In reaching this conclusion, the court in Hargrove recognized that both of
the New Jersey statutes in question “use the term ‘suffer or permit’ to define those
who are within the protection of each statute” and that such language had been
interpreted in federal decisions to support the “economic reality” standard.
(Hargrove, supra, 106 A.3d at p. 463.) Nonetheless, the court in Hargrove, in
finding that application of the ABC test was appropriate, relied in part on the fact
that “the ‘ABC’ test operates to provide more predictability and may cast a wider
net than the FLSA ‘economic realities’ standard” and that “[by] requiring each
identified factor to be satisfied to permit classification as an independent
contractor, the ‘ABC’ test fosters the provision of greater income security for
workers, which is the express purpose of both [statutes].” (Hargrove, supra, 106
A.3d at p. 464.)
25

The recent ABC on the Books article, which comprehensively reviews
recent legislative measures and judicial decisions on this subject, concludes that
26

(footnote continued on next page)
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We briefly discuss each part of the ABC test and its relationship to the
suffer or permit to work definition.
1. Part A: Is the worker free from the control and direction of the
hiring entity in the performance of the work, both under the contract
for the performance of the work and in fact?
First, as our decision in Martinez makes clear (Martinez, supra, 49 Cal.3d
at p. 58), the suffer or permit to work definition was intended to be broader and
more inclusive than the common law test, under which a worker’s freedom from
the control of the hiring entity in the performance of the work, both under the
contract for the performance of the work and in fact, was the principal factor in
establishing that a worker was an independent contractor rather than an employee.
Accordingly, because a worker who is subject, either as a matter of contractual
right or in actual practice, to the type and degree of control a business typically
exercises over employees would be considered an employee under the common
law test, such a worker would, a fortiori, also properly be treated as an employee
for purposes of the suffer or permit to work standard. Further, as under Borello,
supra, 48 Cal.3d at pages 353-354, 356-357, depending on the nature of the work
and overall arrangement between the parties, a business need not control the
precise manner or details of the work in order to be found to have maintained the
necessary control that an employer ordinarily possesses over its employees, but

(footnote continued from previous page)

“case law suggests that thus far, the ABC test allows courts to look beyond labels
and evaluate whether workers are truly engaged in a separate business or whether
the business is being used by the employer to evade wage, tax, and other
obligations.” (ABC on the Books, supra, 18 U.Pa. J.L. & Soc. Change at p. 84.)
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does not possess over a genuine independent contractor. The hiring entity must
establish that the worker is free of such control to satisfy part A of the test.27
2. Part B: Does the worker perform work that is outside the usual
course of the hiring entity’s business?
Second, independent of the question of control, the child labor antecedents
of the suffer or permit to work language demonstrate that one principal objective
of the suffer or permit to work standard is to bring within the “employee” category
In Fleece on Earth v. Dep’t of Emple. & Training (Vt. 2007) 923 A.2d 594,
the Vermont Supreme Court held that the plaintiff children’s wear company that
designed all the clothing sold by the company and provided all the patterns and
yarn for work-at-home knitters and sewers who made the clothing had failed to
establish that the workers were sufficiently free of the company’s control to satisfy
part A of the ABC test, even though the knitters and sewers worked at home on
their own machines at their own pace and on the days and at the times of their own
choosing. Noting that the labor statute at issue “seeks to protect workers and
envisions employment broadly,” the court reasoned that “[t]he degree of control
and direction over the production of a retailer’s product is no different when the
sweater is knitted at home at midnight than if it were produced between nine and
five in a factory. That the product is knit, not crocheted, and how it is to be knit, is
dictated by the pattern provided by [the company]. To reduce part A of the ABC
test to a matter of what time of day and in whose chair the knitter sits when the
product is produced ignores the protective purpose of the [applicable] law.”
(923 A.2d at pp. 599-600.) (See, e.g., Western Ports v. Employment Sec. Dept.
(Wn.Ct.App. 2002) 41 P.3d 510, 517-520 [hiring entity failed to establish that
truck driver was free from its control within the meaning of part A of the ABC
test, where hiring entity required driver to keep truck clean, to obtain the
company’s permission before transporting passengers, to go to the company’s
dispatch center to obtain assignments not scheduled in advance, and could
terminate driver’s services for tardiness, failure to contact the dispatch unit, or any
violation of the company’s written policy]; cf., e.g., Great N. Constr., Inc. v. Dept.
of Labor (Vt. 2016) 161 A.3d 1207, 1215 [construction company established that
worker who specialized in historic reconstruction was sufficiently free of the
company’s control to satisfy part A of the ABC test, where worker set his own
schedule, worked without supervision, purchased all materials he used on his own
business credit card, and had declined an offer of employment proffered by the
company because he wanted control over his own activities].)

27
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all individuals who can reasonably be viewed as working “in the [hiring entity’s]
business” (see Martinez, supra, 49 Cal.4th at p. 69, italics added), that is, all
individuals who are reasonably viewed as providing services to the business in a
role comparable to that of an employee, rather than in a role comparable to that of
a traditional independent contractor. (Accord Rutherford Food, supra, 331 U.S. at
p. 729 [under FLSA, label put on relationship by hiring business is not controlling
and inquiry instead focuses on whether “the work done, in essence, follows the
usual path of an employee’].) Workers whose roles are most clearly comparable
to those of employees include individuals whose services are provided within the
usual course of the business of the entity for which the work is performed and thus
who would ordinarily be viewed by others as working in the hiring entity’s
business and not as working, instead, in the worker’s own independent business.
Thus, on the one hand, when a retail store hires an outside plumber to repair
a leak in a bathroom on its premises or hires an outside electrician to install a new
electrical line, the services of the plumber or electrician are not part of the store’s
usual course of business and the store would not reasonably be seen as having
suffered or permitted the plumber or electrician to provide services to it as an
employee. (See, e.g., Enforcing Fair Labor Standards, supra, 46 UCLA L.Rev. at
p. 1159.) On the other hand, when a clothing manufacturing company hires workat-home seamstresses to make dresses from cloth and patterns supplied by the
company that will thereafter be sold by the company (cf., e.g., Silent Woman, Ltd.,
supra, 585 F.Supp. at pp. 450-452; accord Whitaker House Co-op, supra, 366 U.S.
28), or when a bakery hires cake decorators to work on a regular basis on its
custom-designed cakes (cf., e.g,, Dole v. Snell (10th Cir. 1989) 875 F.2d 802,
811), the workers are part of the hiring entity’s usual business operation and the
hiring business can reasonably be viewed as having suffered or permitted the
workers to provide services as employees. In the latter settings, the workers’ role
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within the hiring entity’s usual business operations is more like that of an
employee than that of an independent contractor.
Treating all workers whose services are provided within the usual course of
the hiring entity’s business as employees is important to ensure that those workers
who need and want the fundamental protections afforded by the wage order do not
lose those protections. If the wage order’s obligations could be avoided for
workers who provide services in a role comparable to employees but who are
willing to forgo the wage order’s protections, other workers who provide similar
services and are intended to be protected under the suffer or permit to work
standard would frequently find themselves displaced by those willing to decline
such coverage. As the United States Supreme Court explained in a somewhat
analogous context in Alamo Foundation, supra, 471 U.S. at page 302, with respect
to the federal wage and hour law: “[T]he purposes of the [FLSA] require that it be
applied even to those who would decline its protections. If an exception to the Act
were carved out for employees willing to testify that they performed work
‘voluntarily,’ employers might be able to use superior bargaining power to coerce
employees to make such assertions, or to waive their protections under the Act.
[Citations.] Such exceptions to coverage would affect many more people than
those workers directly at issue in this case and would be likely to exert a general
downward pressure on wages in competing businesses.” (Ibid.)
As the quoted passage from the Alamo Foundation case suggests, a focus
on the nature of the workers’ role within a hiring entity’s usual business operation
also aligns with the additional purpose of wage orders to protect companies that in
good faith comply with a wage order’s obligations against those competitors in the
same industry or line of business that resort to cost saving worker classifications
that fail to provide the required minimum protections to similarly situated workers.
A wage order’s industry-wide minimum requirements are intended to create a
71

ENTERTAINMENT LAW INSTITUTE
87 of 285

level playing field among competing businesses in the same industry in order to
prevent the type of “race to the bottom” that occurs when businesses implement
new structures or policies that result in substandard wages and unhealthy
conditions for workers. (Accord Gemsco, Inc. v. Walling (1945) 324 U.S. 244,
252 [“[I]f the [proposed restrictions on homeworkers] cannot be made, the floor
for the entire industry falls and the right of the homeworkers and the employers to
be free from the prohibition destroys the right of the much larger number of
factory workers to receive the minimum wage”]; see generally Enforcing Fair
Labor Standards, supra, 46 UCLA. L.Rev. at pp. 1178-1103.) Competing
businesses that hire workers who perform the same or comparable duties within
the entities’ usual business operations should be treated similarly for purposes of
the wage order.28
Accordingly, a hiring entity must establish that the worker performs work
that is outside the usual course of its business in order to satisfy part B of the ABC
test.29
28

If a business concludes that there are economic or noneconomic advantages
other than avoiding the obligations imposed by the wage order to be obtained by
according greater freedom of action to its workers, the business is, of course, free
to adopt those conditions while still treating the workers as employees for
purposes of the applicable wage order. Thus, for example, if a business concludes
that it improves the morale and/or productivity of a category of workers to afford
them the freedom to set their own hours or to accept or decline a particular
assignment, the business may do so while still treating the workers as employees
for purposes of the wage order.
In McPherson Timberlands v. Unemployment Ins. Comm’n (Me. 1998) 714
A.2d 818, the Maine Supreme Court held that the cutting and harvesting of timber
by an individual worker was work performed in the usual course of business of the
plaintiff timber management company whose business operation involved
contracting for the purchase and harvesting of trees and the sale and delivery of
the cut timber to customers. Rejecting the company’s contention that the timber
29

(footnote continued on next page)
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3. Part C: Is the worker customarily engaged in an independently
established trade, occupation, or business of the same nature as the
work performed for the hiring entity?
Third, as the situations that gave rise to the suffer or permit to work
language disclose, the suffer or permit to work standard, by expansively defining
who is an employer, is intended to preclude a business from evading the
prohibitions or responsibilities embodied in the relevant wage orders directly or
indirectly — through indifference, negligence, intentional subterfuge, or
misclassification. It is well established, under all of the varied standards that have
been utilized for distinguishing employees and independent contractors, that a
business cannot unilaterally determine a worker’s status simply by assigning the
worker the label “independent contractor” or by requiring the worker, as a

(footnote continued from previous page)

harvesting work was outside its usual course of business because the company did
not currently own any timber harvesting equipment itself, the court upheld an
administrative ruling that the harvesting work was “not ‘merely incidental’ to [the
company’s] business, but rather was an ‘integral part of’ that business.” (714 A.2d
at p. 821.) By contrast, in Great N. Constr., Inc. v. Dept. of Labor, supra, 161
A.3d at page 1215, the Vermont Supreme Court held the hiring entity, a general
construction company, had established that the specialized historic restoration
work performed by the worker in question was outside the usual course of the
company’s business within the meaning of part B, where the work involved the
use of specialized equipment and special expertise that the company did not
possess and did not need for its usual general commercial and residential work.
(See also, e.g., Appeal of Niadni, Inc. (2014) 166 N.H. 256 [performance of live
entertainers within usual course of business of plaintiff resort which advertised
and regularly provided entertainment]; Mattatuck Museum-Mattatuck Historical
Soc’y v. Administrator, Unemployment Compensation Act (Conn. 1996) 679 A.2d
347, 351-352 [art instructor who taught art classes at museum performed work
within the usual course of the museum’s business, where museum offered art
classes on a regular and continuous basis, produced brochures announcing the art
courses, class hours, registration fees and instructor’s names, and discounted the
cost of the classes for museum members].)
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condition of hiring, to enter into a contract that designates the worker an
independent contractor. (See, e.g., Borello, supra, 48 Cal.3d at pp. 349, 358-359;
Rutherford Food, supra, 331 U.S. at p. 729.) This restriction on a hiring
business’s unilateral authority has particular force and effect under the wage
orders’ broad suffer or permit to work standard.
As a matter of common usage, the term “independent contractor,” when
applied to an individual worker, ordinarily has been understood to refer to an
individual who independently has made the decision to go into business for
himself or herself. (See, e.g., Borello, supra, 48 Cal.3d at p. 354 [describing
independent contractor as a worker who “has independently chosen the burdens
and benefits of self-employment”].) Such an individual generally takes the usual
steps to establish and promote his or her independent business — for example,
through incorporation, licensure, advertisements, routine offerings to provide the
services of the independent business to the public or to a number of potential
customers, and the like. When a worker has not independently decided to engage
in an independently established business but instead is simply designated an
independent contractor by the unilateral action of a hiring entity, there is a
substantial risk that the hiring business is attempting to evade the demands of an
applicable wage order through misclassification. A company that labels as
independent contractors a class of workers who are not engaged in an
independently established business in order to enable the company to obtain the
economic advantages that flow from avoiding the financial obligations that a wage
order imposes on employers unquestionably violates the fundamental purposes of
the wage order. The fact that a company has not prohibited or prevented a worker
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from engaging in such a business is not sufficient to establish that the worker has
independently made the decision to go into business for himself or herself.30
Accordingly, in order to satisfy part C of the ABC test, the hiring entity
must prove that the worker is customarily engaged in an independently established
trade, occupation, or business.31
30

Courts in other states that apply the ABC test have held that the fact that the
hiring business permits a worker to engage in similar activities for other
businesses is not sufficient to demonstrate that the worker is “ ‘customarily
engaged in an independently established . . . business’ ” for purposes of part (C) of
that standard. (JSF Promotions, Inc. v. Administrator (Conn. 2003) 828 A.2d 609,
613; see Midwest Property Recovery, Inc. v. Job Service of North Dakota (N.D.
1991) 475 N.W.2d 918, 924; McGuire v. Dept. of Employment Security (Utah
Ct.App. 1989) 768 P.2d 985, 988 [“the appropriate inquiry under part (C) is
whether the person engaged in covered employment actually has such an
independent business, occupation, or profession, not whether he or she could have
one”]; see also In re Bargain Busters, Inc. (Vt. 1972) 287 A.2d 554, 559
[explaining that under part C of the ABC test, “ ‘[t]he adverb “independently”
clearly modifies the word “established”, and must carry the meaning that the trade,
occupation, profession or business was established, independently of the employer
or the rendering of the personal service forming the basis of the claim’ ”].)

In Brothers Const. Co. v. Virginia Empl. Comm’n (Va.Ct.App. 1998) 494
S.E.2d 478, 484, the Virginia Court of Appeal concluded that the hiring entity had
failed to prove that its siding installers were engaged in an independently
established business where, although the installers provided their own tools, no
evidence was presented that “the installers had business cards, business licenses,
business phones, or business locations” or had “received income from any party
other than” the hiring entity. (See also, e.g., Boston Bicycle Couriers v. Deputy
Dir. Of the Div. of Empl. & Training (Mass. App.Ct. 2002) 778 N.E.2d 964, 971
[hiring entity, a same-day pickup and delivery service, failed to establish that
bicycle courier was engaged in an independently established business under part C
of the ABC test, where entity did not present evidence that courier “held himself
out as an independent businessman performing courier services for any
community of potential customers” or that he “had his own clientele, utilized his
own business cards or invoices, advertised his services or maintained a separate
place of business and telephone listing”]; cf., e.g., Southwest Appraisal Grp., LLC
v. Adm’r, Unemployment Compensation Act (Conn. 2017) 155 A.3d 738, 741-752
[administrative agency erred in determining that hiring entity failed to establish
31

(footnote continued on next page)
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It bears emphasis that in order to establish that a worker is an independent
contractor under the ABC standard, the hiring entity is required to establish the
existence of each of the three parts of the ABC standard. Furthermore, inasmuch
as a hiring entity’s failure to satisfy any one of the three parts itself establishes that
the worker should be treated as an employee for purposes of the wage order, a
court is free to consider the separate parts of the ABC standard in whatever order
it chooses. Because in many cases it may be easier and clearer for a court to
determine whether or not part B or part C of the ABC standard has been satisfied
than for the court to resolve questions regarding the nature or degree of a worker’s
freedom from the hiring entity’s control for purposes of part A of the standard, the
significant advantages of the ABC standard — in terms of increased clarity and
consistency — will often be best served by first considering one or both of the
latter two parts of the standard in resolving the employee or independent
contractor question. (See, e.g., Awuah v. Coverall North America, Inc. (D.Mass.
2010) 707 F.Supp.2d 80, 82 [considering only part B of the ABC standard];
Coverall N. America v. Div. of Unemployment (Mass. 2006) 857 N.E.2d 1083,
1087 [considering only part C of the ABC standard]; Boston Bicycle Couriers v.
Deputy Dir. of the Div. of Empl. & Training, supra, 778 N.E.2d at p. 968 [same].)

(footnote continued from previous page)

that auto repair appraisers were customarily engaged in an independently
established business based solely on the lack of evidence that appraisers had
actually worked for other businesses, where appraisers had obtained their own
independent licenses, possessed their own home offices, provided their own
equipment, printed their own business cards, and sought work from other
companies].)
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4. Conclusion regarding suffer or permit to work definition
In sum, we conclude that unless the hiring entity establishes (A) that the
worker is free from the control and direction of the hiring entity in connection with
the performance of the work, both under the contract for the performance of the
work and in fact, (B) that the worker performs work that is outside the usual
course of the hiring entity’s business, and (C) that the worker is customarily
engaged in an independently established trade, occupation, or business, the worker
should be considered an employee and the hiring business an employer under the
suffer or permit to work standard in wage orders. The hiring entity’s failure to
prove any one of these three prerequisites will be sufficient in itself to establish
that the worker is an included employee, rather than an excluded independent
contractor, for purposes of the wage order.
In our view, this interpretation of the suffer or permit to work standard is
faithful to its history and to the fundamental purpose of the wage orders and will
provide greater clarity and consistency, and less opportunity for manipulation,
than a test or standard that invariably requires the consideration and weighing of a
significant number of disparate factors on a case-by-case basis. (Accord
Hargrove, supra, 106 A.3d at pp. 463-464 [interpreting suffer or permit to work
definition of state wage law to permit application of the ABC test]; Tianti v.
William Raveis Real Estate (Conn. 1995) 651 A.2d 1286, 1290-1291 [same].)32
32

In its briefing in this court, Dynamex contends that the suffer or permit to
work standard, if interpreted as the trial court and Court of Appeal determined,
would exceed the IWC’s constitutional authority under article XIV, section 1 of
the California Constitution to “provide for minimum wages and for the general
welfare of employees” (italics added), by effectively treating as employees all
independent contractors and thus expanding the reach of the wage order beyond
constitutionally permissible limits. The interpretation of the suffer or permit to
work standard adopted in this opinion, however, recognizes that the wage orders
are not intended to apply to the type of traditional independent contractor who has
(footnote continued on next page)
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B. Application of the Suffer or Permit to Work Standard in This Case
We now turn to application of the suffer or permit to work standard in this
case. As Dynamex points out, the trial court, in applying the suffer or permit to
work definition in its class certification order, appears to have adopted a literal
interpretation of the suffer or permit to work language that, if applied generally,
could potentially encompass the type of traditional independent contractor — like
an independent plumber or electrician — who could not reasonably have been
viewed as the hiring business’s employee.33 We agree with Dynamex that the trial
(footnote continued from previous page)

never been viewed as an employee of a hiring business and should not be
interpreted to do so.
Our decision in Martinez makes clear that the IWC, in defining the
employment relationship for purposes of wage orders, was not limited to utilizing
the common law test of employment (Martinez, supra, 49 Cal.4th at pp. 57-66),
and Dynamex does not take issue with Martinez’s conclusion in this regard.
Further, the ABC test for distinguishing employees from independent contractors
provides a common and well-established test for distinguishing employees from
independent contractors. Accordingly, although the constitutional argument set
forth in Dynamex’s briefing is not directed to the standard adopted in this opinion,
to avoid any misunderstanding we conclude that application of the suffer or permit
to work standard, as interpreted in this opinion, to determine whether a worker is
an employee or independent contractor for purposes of a wage order does not
exceed the IWC’s authority under article XIV, section 1 of the California
Constitution.
33

As noted (ante, p. 14), the trial court’s certification order, in applying the
suffer or permit to work standard, stated simply: “An employee is suffered or
permitted to work if the work was performed with the knowledge of the employer.
[Citation.] This includes work that was performed that the employer knew or
should have known about. [Citation.] Again, this is a matter that can be addressed
by looking at Defendant’s policy for entering into agreements with drivers.
Defendant is only liable to those drivers with whom it entered into an agreement
(i.e., knew were providing delivery services to Dynamex customers). This can be
determined through records, and does not require individual analysis.”
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court’s view of the suffer or permit to work standard was too broad. For the
reasons discussed below, however, we nonetheless conclude, for two
independently sufficient reasons, that under a proper interpretation of the suffer or
permit to work standard, the trial court’s ultimate determination that there is a
sufficient commonality of interest to support certification of the proposed class is
correct and should be upheld.
First, with respect to part B of the ABC test, it is quite clear that there is a
sufficient commonality of interest with regard to the question whether the work
provided by the delivery drivers within the certified class is outside the usual
course of the hiring entity’s business to permit plaintiffs’ claim of
misclassification to be resolved on a class basis. In the present case, Dynamex’s
entire business is that of a delivery service. Unlike other types of businesses in
which the delivery of a product may or may not be viewed as within the usual
course of the hiring company’s business,34 here the hiring entity is a delivery
company and the question whether the work performed by the delivery drivers
within the certified class is outside the usual course of its business is clearly
amenable to determination on a class basis. As a general matter, Dynamex obtains
the customers for its deliveries, sets the rate that the customers will be charged,
notifies the drivers where to pick up and deliver the packages, tracks the packages,
In United States v. Silk, supra, 331 U.S. 704, for example, the United States
Supreme Court divided 5-4 on the question whether truck drivers who delivered
coal for a coal company should properly be considered independent contractors or
employees. (See id. at pp. 716-719 [maj. opn., concluding truck drivers were
independent contractors]; id. at p. 719 (conc. & dis. statement of Black, J.;
Douglas, J.; Murphy, J.) [concluding, on same record, that same truck drivers
should be found to be employees]; id. at pp. 719-722 (conc. & dis. opn. of
Rutledge, J.) [advocating remand to lower courts in view of closeness of employee
or independent contractor issue].)

34
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and requires the drivers to utilize its tracking and recordkeeping system. As such,
there is a sufficient commonality of interest regarding whether the work performed
by the certified class of drivers who pick up and deliver packages and documents
from and to Dynamex customers on an ongoing basis is outside the usual course of
Dynamex’s business to permit that question to be resolved on a class basis.
Because each part of the ABC test may be independently determinative of
the employee or independent contractor question, our conclusion that there is a
sufficient commonality of interest under part B of the ABC test is sufficient in
itself to support the trial court’s class certification order. (See Brinker Restaurant
Corp. v. Superior Court, supra, 53 Cal.4th at p. 1032 [class certification is not an
abuse of discretion if certification is proper under any theory].) Nonetheless, for
guidance we go on to discuss whether there is a sufficient commonality of interest
under part C of the ABC test to support class treatment of the relevant question
under that part of the ABC test as well.
Second, with regard to part C of the ABC test, it is equally clear from the
record that there is a sufficient commonality of interest as to whether the drivers in
the certified class are customarily engaged in an independently established trade,
occupation, or business to permit resolution of that issue on a class basis As
discussed above, prior to 2004 Dynamex classified the drivers who picked up and
delivered the packages and documents from Dynamex customers as employees
rather than independent contractors. In 2004, Dynamex adopted a new business
structure under which it required all of its drivers to enter into a contractual
agreement that specified the driver’s status as an independent contractor. Here the
class of drivers certified by the trial court is limited to drivers who, during the
relevant time periods, performed delivery services only for Dynamex. The class
excludes drivers who performed delivery services for another delivery service or
for the driver’s own personal customers; the class also excludes drivers who had
80
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employees of their own. With respect to the class of included drivers, there is no
indication in the record that there is a lack of commonality of interest regarding
the question whether these drivers are customarily engaged in an independently
established trade, occupation, or business. For this class of drivers, the pertinent
question under part C of the ABC test is amenable to resolution on a class basis.35
For the foregoing reasons, we conclude that under a proper understanding
of the suffer or permit to work standard there is, as a matter of law, a sufficient
commonality of interest within the certified class to permit the question whether
such drivers are employees or independent contractors for purposes of the wage
order to be litigated on a class basis. Accordingly, we conclude that with respect
to the causes of action that are based on alleged violations of the obligations
imposed by the wage order, the trial court did not abuse its discretion in certifying
the class and in denying Dynamex’s motion to decertify the class.

35

Because the certified class excludes drivers who hired other drivers, or who
performed delivery services for other delivery companies or for their own
independent delivery business, we have no occasion to address the question
whether there is a sufficient commonality of interest regarding whether these other
drivers are customarily engaged in an independently established trade, occupation,
or business within the meaning of part C of the ABC test.
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V. CONCLUSION
For the reasons discussed above, the judgment of the Court of Appeal is
affirmed.
CANTIL-SAKAUYE, C. J.
WE CONCUR:
CHIN, J.
CORRIGAN, J.
LIU, J.
CUÉLLAR, J.
KRUGER, J.
SIGGINS, J.*

_____________________________
*
Associate Justice of the Court of Appeal, First Appellate District, Division
Three, assigned by the Chief Justice pursuant to article VI, section 6 of the
California Constitution.
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Privacy/Security Resources
1. GDPR - https://gdpr.eu/
a. Extraterritorial applicability
i. applies to all companies processing the personal data of data subjects
residing in the EU, regardless of the company’s location
• applies to the processing of personal data by controllers and
processors in the EU, regardless of whether the processing takes
place in the EU or not
• applies to the processing of personal data of data subjects in the EU
by a controller or processor not established in the EU, where the
activities relate to: offering goods or services to EU citizens
(irrespective of whether payment is required) and the monitoring of
behavior that takes place within the EU
• Non-EU businesses processing the data of EU citizens also have to
appoint a representative in the EU
2. CCPA (California Consumer Privacy Act) - https://oag.ca.gov/privacy/ccpa
3. State laws related to internet privacy - http://www.ncsl.org/research/telecommunications-andinformation-technology/state-laws-related-to-internet-privacy.aspx
4. Possible language to use as a stop-gap until new laws become effective:
a. If any law or regulation, including without limitation the California Consumer Privacy
Act, goes into effect after the date of this Agreement (“New Law”), the parties will
negotiate in good faith to address the requirements of the New Law, including if
necessary, by amending the terms of this Agreement. If the parties cannot reach
agreement prior to the effective date of the New Law, either party may terminate this
Agreement.
5. State data security laws - http://www.ncsl.org/research/telecommunications-and-informationtechnology/data-security-laws.aspx
6. Model written information security program https://iapp.org/media/pdf/resource_center/Krasnow-WISP-2018.pdf
7. Privacy and security resources (general) - https://iapp.org/
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Foreign Corrupt Practices Act
o

Accurate Books and Records Provisions: Require company to maintain robust internal
controls to prevent and detect misconduct and to keep accurate books and records.

o

Anti-Bribery Provisions: Prohibit companies from:
▪
▪
▪
▪
▪
▪

Offering, paying or promising to pay
Money or anything of value
Directly or indirectly
To obtain or retain business, or to gain any other improper advantage
To a “foreign Official,” foreign political party, candidate or party official
With a “corrupt” intent

•

FCPA prohibits the payment or offer of payment of anything of value to foreign official
anywhere in the world, where the purpose is to influence an official decision or secure an
improper advantage to obtain or retain business.

•

“Directly or indirectly” prohibits payments, offers and promises to pay by third parties or
to third parties acting on behalf of a foreign official, political party, candidate or party
official.

o

Exception
• “Facilitating payments” for performance of a routine government action, although this
exception is very narrow and many companies are prohibiting such payments absent
express written pre-approval

o

Affirmative defenses (burden is on company to demonstrate)
• Payment authorized under written foreign law
• Reasonable and bona fide business expenditures
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Export/Boycott Resources
1. Office of Foreign Assets Control - Sanctions Programs and Information https://www.treasury.gov/resource-center/sanctions/Pages/default.aspx
Includes Sanctions Programs and Country Information
o Key countries
▪ Iran
▪ North Korea
▪ Ukraine/Russia
▪ Cuba
▪ Syria
▪ Sudan
2. Watch Lists – Consolidated Screening List - https://www.export.gov/article?id=ConsolidatedScreening-List
Sources for the Consolidated Screening List
a. Department of Commerce – Bureau of Industry and Security
Denied Persons List - Individuals and entities that have been denied export privileges.
Any dealings with a party on this list that would violate the terms of its denial order are
prohibited.
Unverified List - End-users who BIS has been unable to verify in prior transactions.
The presence of a party on this list in a transaction is a “Red Flag” that should be
resolved before proceeding with the transaction.
Entity List - Parties whose presence in a transaction can trigger a license requirement
supplemental to those elsewhere in the Export Administration Regulations (EAR). The
list specifies the license requirements and policy that apply to each listed party.
b. Department of State – Bureau of International Security and Non-proliferation
Nonproliferation Sanctions - Parties that have been sanctioned under various
statutes. The linked webpage is updated as appropriate, but the Federal Register is
the only official and complete listing of nonproliferation sanctions determinations.
Department of State – Directorate of Defense Trade Controls
AECA Debarred List – Entities and individuals prohibited from participating directly or
indirectly in the export of defense articles, including technical data and defense
services. Pursuant to the Arms Export Control Act (AECA) and the International
Traffic in Arms Regulations (ITAR), the AECA Debarred List includes persons
convicted in court of violating or conspiring to violate the AECA and subject to
“statutory debarment” or persons established to have violated the AECA in an
administrative proceeding and subject to “administrative debarment.”
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c. Department of the Treasury – Office of Foreign Assets Control
Specially Designated Nationals List – Parties who may be prohibited from export
transactions based on OFAC’s regulations. The EAR require a license for exports or
reexports to any party in any entry on this list that contains any of the suffixes
"SDGT", "SDT", "FTO", "IRAQ2" or "NPWMD".”
Foreign Sanctions Evaders List: Foreign individuals and entities determined to have
violated, attempted to violate, conspired to violate, or caused a violation of U.S.
sanctions on Syria or Iran, as well as foreign persons who have facilitated deceptive
transactions for or on behalf of persons subject to U.S. Sanctions. Transactions by
U.S. persons or within the United States involving Foreign Sanctions Evaders (FSEs)
are prohibited.
Sectoral Sanctions Identifications (SSI) List: Individuals operating in sectors of the
Russian economy with whom U.S. persons are prohibited from transacting in,
providing financing for, or dealing in debt with a maturity of longer than 90 days.
Palestinian Legislative Council (PLC) List: Individuals of the PLC who were elected
on the party slate of Hamas, or any other Foreign Terrorist Organization (FTO),
Specially Designed Terrorist (SDT), or Specially Designated Global Terrorist (SDGT).
The List of Foreign Financial Institutions Subject to Part 561 (the Part 561 List): The
Part 561 List includes the names of foreign financial Institutions that are subject to
sanctions, certain prohibitions, or strict conditions before a U.S. company may do
business with them.
Persons Identified as Blocked (PIB) Solely Pursuant to E.O. 13599 Treasury
Department: The PIB List includes persons identified by OFAC as meeting the
definition of the term Government of Iran or the term Iranian financial institution as
set forth in, respectively, sections 560.304 and 560.324 of the ITSR. Pursuant to
Executive Order 13599, the property and interests in property of persons included on
this list, as well as property such as vessels identified on this list, must be blocked if
they are in or come within the United States or if they are in or come within the
possession or control of a U.S. person, wherever located.
3. Anti-Boycott Regulations
The United States has an established policy of opposing restrictive trade practices or boycotts
fostered or imposed by foreign countries against other countries friendly to the United States.
In general, these laws prohibit U.S. persons from participating in foreign boycotts or taking
actions that further or support such boycotts.
a. https://www.bis.doc.gov/index.php/enforcement/oac#boycottlaws
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Tax forms – Payments to Foreign Persons or Entities
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COPYRIGHT ISSUES IN SOCIAL MEDIA
		 Moderator:
		
Katie Bates, Meunier, Carlin & Curfman LLC,
		 Atlanta
		 Panelists:
		
Jordana Rubel, Office of the General Counsel
		
of the Copyright Office, Washington, D.C.
		
Kevin P. Glidewell, Assistant General Counsel,
		
Sports & Digital Entertainment, Turner, Atlanta

ENTERTAINMENT LAW INSTITUTE
110 of 285

Case 1:17-cv-03144-KBF Document 169 Filed 02/15/18 Page 1 of 25

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------------------ X
JUSTIN GOLDMAN,
:
:
Plaintiff,
:
:
-v:
:
BREITBART NEWS NETWORK, LLC,
:
HEAVY, INC., TIME, INC., YAHOO, INC.,
:
VOX MEDIA, INC., GANNETT COMPANY,
:
INC., HERALD MEDIA, INC., BOSTON
:
GLOBE MEDIA PARTNERS, INC., and NEW :
ENGLAND SPORTS NETWORK, INC.,
:
:
Defendants.
:
------------------------------------------------------------------ X

USDC SDNY
DOCUMENT
ELECTRONICALLY FILED
DOC #: _________________
DATE FILED: February 15, 2018

17-cv-3144 (KBF)
OPINION & ORDER

KATHERINE B. FORREST, District Judge:
When the Copyright Act was amended in 1976, the words “tweet,” “viral,” and
“embed” invoked thoughts of a bird, a disease, and a reporter. Decades later, these
same terms have taken on new meanings as the centerpieces of an interconnected
world wide web in which images are shared with dizzying speed over the course of
any given news day. That technology and terminology change means that, from
time to time, questions of copyright law will not be altogether clear. In answering
questions with previously uncontemplated technologies, however, the Court must
not be distracted by new terms or new forms of content, but turn instead to familiar
guiding principles of copyright. In this copyright infringement case, concerning a
candid photograph of a famous sports figure, the Court must construe how images
shown on one website but stored on another website’s server implicate an owner’s
exclusive display right.
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Today, many websites embed Twitter posts into their own content; for those
familiar with digital news or other content, this is common knowledge. Here,
plaintiff Justin Goldman’s copyrighted photo of Tom Brady went “viral”—rapidly
moving from Snapchat to Reddit to Twitter—and finally, made its way onto the
websites of the defendants, who embedded the Tweet alongside articles they wrote
about Tom Brady actively helping the Boston Celtics recruit basketball player
Kevin Durant.
Plaintiff, claiming he never publicly released or licensed his photograph, filed
suit against the defendant websites, claiming a violation of his exclusive right to
display his photo, under § 106(5) of the Copyright Act.
With the consent of the parties, this Court divided the litigation into two
phases—the first to determine whether defendants’ actions violate the exclusive
right to display a work (here an embedded Tweet), and the second to deal with all
remaining issues, such as the liability (or non-liability) for other defendants and
any defenses that have been raised.
Defendants filed a motion for partial Summary Judgment on October 5, 2017.
(ECF No. 119.) The Court heard oral argument on January 16, 2018.
Having carefully considered the embedding issue, this Court concludes, for
the reasons discussed below, that when defendants caused the embedded Tweets to
appear on their websites, their actions violated plaintiff’s exclusive display right;
the fact that the image was hosted on a server owned and operated by an unrelated
third party (Twitter) does not shield them from this result.
2
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Accordingly, defendants’ motion for partial Summary Judgment is DENIED.
Partial Summary Judgment is GRANTED to the plaintiff.
I.

FACTUAL BACKGROUND
The parties agree that the principle issue briefed on this motion is a legal one

and amenable to summary judgment. The following facts are materially undisputed
and all inferences are drawn in favor of the plaintiff. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 255 (1986).
A. The Tom Brady Photo
On July 2, 2016, plaintiff Justin Goldman snapped a photograph of Tom
Brady (the “Photo”), Danny Ainge, and others on the street in East Hampton. (ECF
No. 149, Goldman Declaration (“Goldman Decl.”) ¶ 2.) Shortly thereafter, he
uploaded the photograph to his Snapchat Story. 1 (Id. ¶ 5.) The Photo then went
“viral,” traveling through several levels of social media platforms—and finally onto
Twitter, where it was uploaded by several users, including Cassidy Hubbarth
(@cassidyhubbarth), Bobby Manning (@RealBobManning), Rob H (@rch111), and
Travis Singleton (@SneakerReporter). (Id. ¶ 6–10; ECF No. 120, Defendants’
Statement of Undisputed Facts Pursuant to Local Rule 56.1 (“Defs.’ 56.1
Statement”) ¶ 28.) These uploads onto Twitter are referred to as “Tweets.”
Defendants in this case are online news outlets and blogs who published
articles featuring the Photo. Each of defendants’ websites prominently featured the
Photo by “embedding” the Tweet into articles they wrote over the course of the next
Snapchat is a social media platform where users share photographs and messages; a Snapchat
story is a series of photos a user posts—each photo is available for twenty-four hours only.
1
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forty-eight hours; the articles were all focused on the issue of whether the Boston
Celtics would successfully recruit basketball player Kevin Durant, and if Tom
Brady would help to seal the deal.
It is undisputed that plaintiff holds the copyright to the Photo.
B. Embedding
None of the defendant websites copied and saved the Photo onto their own
servers. Rather, they made the Photo visible in their articles through a technical
process known as “embedding.” Some background is helpful to an understanding of
the embedding process.
A webpage is made up of a series of instructions usually written by coders in
Hypertext Markup Language (“HTML”). These instructions are saved to a server (a
computer connected to the internet), and when a user wishes to view a webpage, his
or her computer’s browser connects with the server, at which point the HTML code
previously written by the coder instructs the browser on how to arrange the
webpage on the user’s computer. The HTML code can allow for the arrangement of
text and/or images on a page and can also include photographs. When including a
photograph on a web page, the HTML code instructs the browser how and where to
place the photograph. Importantly for this case, the HTML code could instruct the
browser either to retrieve the photograph from the webpage’s own server or to
retrieve it from a third-party server.
“Embedding” an image on a webpage is the act of a coder intentionally adding
a specific “embed” code to the HTML instructions that incorporates an image,
4
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hosted on a third-party server, onto a webpage. To embed an image, the coder or
web designer would add an “embed code” to the HTML instructions; this code
directs the browser to the third-party server to retrieve the image. An embedded
image will then hyperlink (that is, create a link from one place in a hypertext
document to another in a different document) to the third-party website. The
result: a seamlessly integrated webpage, a mix of text and images, although the
underlying images may be hosted in varying locations. Most social media sites—
Facebook, Twitter, and YouTube, for example—provide code that coders and web
designers can easily copy in order to enable embedding on their own webpages.
Here, it is undisputed that none of the defendant websites actually
downloaded the Photo from Twitter, copied it, and stored it on their own servers.
Rather, each defendant website merely embedded the Photo, by including the
necessary embed code in their HTML instructions. As a result, all of defendants’
websites included articles about the meeting between Tom Brady and the Celtics,
with the full-size Photo visible without the user having to click on a hyperlink, or a
thumbnail, in order to view the Photo.
II.

LEGAL PRINCIPLES
A. Summary Judgment Standard
This Court applies the well-known summary judgment standard set forth in

Rule 56 of the Federal Rules of Civil Procedure. Summary Judgment may not be
granted unless a movant shows, based on admissible evidence in the record, “that
there is no genuine dispute as to any material fact and the movant is entitled to
5
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judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving party bears the
initial burden of demonstrating “the absence of a genuine issue of material fact.”
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). When the moving party does not
bear the ultimate burden on a particular claim or issue, it need only make a
showing that the non-moving party lacks evidence from which a reasonable jury
could find in the non-moving party’s favor at trial. Id. at 322–23.
In making a determination on summary judgment, the court must “construe
all evidence in the light most favorable to the non-moving party, drawing all
inferences and resolving all ambiguities in its favor.” Dickerson v. Napolitano, 604
F.3d 732, 740 (2d Cir. 2010) (citing LaSalle Bank Nat’l Ass’n v. Nomura Asset
Capital Corp., 424 F.3d 195, 205 (2d Cir. 2005)). Once the moving party has
discharged its burden, the opposing party must set out specific facts showing a
genuine issue of material fact for trial. Wright v. Goord, 554 F.3d 255, 266 (2d Cir.
2009). “A party may not rely on mere speculation or conjecture as to the true
nature of the facts to overcome a motion for summary judgment,” as “mere
conclusory allegations or denials cannot by themselves create a genuine issue of
material fact where none would otherwise exist.” Hicks v. Baines, 593 F.3d 159,
166 (2d Cir. 2010) (internal quotation marks, citations, and alterations omitted).
“In considering a motion for summary judgment, if our analysis reveals that
there are no genuine issues of material fact, but that the law is on the side of the
non-moving party, we may grant summary judgment in favor of the non-moving
party even though it has made no formal cross-motion.” Orix Credit Alliance, Inc. v.
6
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Horten, 965 F. Supp. 481, 484 (S.D.N.Y. 1997) (citing Int’l Union of Bricklayers v.
Gallante, 912 F. Supp. 695, 700 (S.D.N.Y. 1996); see also Coach Leatherware Co. v.
AnnTaylor, Inc., 933 F.2d 162, 167 (2d Cir. 1991) (“[I]t is most desirable that the
court cut through mere outworn procedural niceties and make the same decision as
would have been made had defendant made a cross-motion for summary judgment.”
(citing Local 33, Int’l Hod Carriers v. Mason Tenders Dist. Council, 291 F.2d 496,
505 (2d Cir. 1961))). “Summary judgment may be granted to the non-moving party
in such circumstances so long as the moving party has had an adequate opportunity
to come forward with all of its evidence.” Orix Credit Alliance, 965 F. Supp. at 484.
(citing Cavallaro v. Law Office of Shapiro & Kreisman, 933 F. Supp. 1148, 1152
(E.D.N.Y. 1996)).
B. The Copyright Act
“From its beginning, the law of copyright has developed in response to
significant changes in technology.” Sony Corp. of America v. Universal City
Studios, Inc., 464 U.S. 417, 430 (1984). Copyright protections “subsists . . . in
original works of authorship fixed in any tangible medium of expression.” 17 U.S.C.
§ 102(a). The Copyright Act of 1976, enacted in response to changing technology,
gives a copyright owner several “exclusive rights,” including the exclusive right to
“display the copyrighted work publicly.” 17 U.S.C. § 106(5). To display a work,
under the Act, is to “show a copy of it, either directly or by means of a film, slide,
television image, or any other device or process.” 17 U.S.C. § 101 (emphasis added).
The Act’s Transmit Clause defines that exclusive right as including the right to
7
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“transmit or otherwise communicate . . . a display of the work . . . to the public, by
means of any device or process.” Id. It further defines “device or process” as “one
now known or later developed.” Id.
A review of the legislative history reveals that the drafters of the 1976
Amendments intended copyright protection to broadly encompass new, and not yet
understood, technologies. Indeed, on the first page of the House Report, the
drafters proclaimed that the Amendments were necessary in part because
“technical advances have generated new industries and new methods for the
reproduction and dissemination of copyrighted works;” furthermore, Congress did
“not intend to freeze the scope of copyrightable subject matter at the present stage
of communications technology.” H.R. Rep. 94-1476, 47, 51 (1976).
Specifically, in considering the display right, Congress cast a very wide net,
intending to include “[e]ach and every method by which the images . . . comprising
a . . . display are picked up and conveyed,” assuming that they reach the public. Id.
at 64 (emphasis added). It further noted that “‘display’ would include the projection
of an image on a screen or other surface by any method, the transmission of an
image by electronic or other means, and the showing of an image on a cathode ray
tube, or similar viewing apparatus connected with any sort of information storage
and retrieval system.” Id. (emphasis added). Indeed, an infringement of the
display right could occur “if the image were transmitted by any method (by closed or
open circuit television, for example, or by a computer system) from one place to
members of the public elsewhere.” Id. at 80 (emphasis added).
8
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The Register of Copyrights testified during hearings that preceded the
passage of the Act: “[T]he definition [of the display right] is intended to cover every
transmission, retransmission, or other communication of [the image],” beyond the
originating source that might store the image, but including “any other transmitter
who picks up his signals and passes them on.” H. Comm. On the Judiciary, 89th
Cong., Copyright Law Revision Part 6: Supplementary Report of the Register of
Copyrights on the General Revision of the U.S. Copyright Law: 1965 Revision Bill,
at 25 (Comm. Print. 1965). He highlighted the importance of the display right in
light of changing technology, specifically warning that “information storage and
retrieval devices . . . when linked together by communication satellites or other
means . . . could eventually provide libraries and individuals throughout the world
with access to a single copy of a work by transmission of electronic images” and
therefore that “a basic right of public exhibition should be expressly recognized in
the statute.” Id. at 20 (emphasis added).
C. American Broadcasting Cos., Inc. v. Aereo, Inc.
The Supreme Court most recently considered the intersection of novel
technologies and the Copyright Act in the Aereo decision, rendered in 2014.
American Broadcasting Cos., Inc. v. Aereo, Inc., 134 S. Ct. 2498 (2014). The issue in
Aereo was the performance right; the Court was deciding whether Aereo “infringed
this exclusive right by selling its subscribers a technologically complex service that
allows them to watch television programs over the Internet at about the same time
as the programs are broadcast over the air.” Id. at 2503. Aereo charged a monthly
9
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fee to allow subscribers to watch broadcast television programming over the
internet; it maintained a vast number of servers and antennas in a central
warehouse. When a user wanted to watch a program, he would visit Aereo’s
website and select a show; in turn, Aereo’s servers would select an antenna, tune it
to the on-air broadcast, and transmit it via the internet to the subscriber. Aereo
argued that since the user chose the programs and Aereo’s technology merely
responded to the user’s choice, it was the user and not Aereo who was in fact
“transmitting” the performance.
The Court rejected this analysis, comparing Aereo to the cable companies
that parts of the 1976 Amendments were intended to reach. When comparing cable
technology (where the signals “lurked behind the screen”) to Aereo’s technology
(controlled by a click on a website), the Court stated: “[T]his difference means
nothing to the subscriber. It means nothing to the broadcaster. We do not see how
this single difference, invisible to subscriber and broadcaster alike, could transform
a system that is for all practical purposes a traditional cable system into ‘a copy
shop that provides its patrons with a library card.’” Id. at 2507.
Even the dissent, which would have found no liability based on the lack of
Aereo’s volition in choosing which programming to make available, stated that
where the alleged infringer plays no role in selecting the content, it cannot be held
directly liable when a customer makes an infringing copy: “Aereo does not ‘perform’
for the sole and simple reason that it does not make the choice of content.” Id. at
2514 (Scalia, J., dissenting).
10
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D. The “Server Test”
Defendants urge this Court to define the scope of the display right in terms of
what they refer to as the “Server Test.” According to defendants, it is “well settled”
law and the facts of this case call for its application. As set forth below, the Court
does not view the Server Test as the correct application of the law with regard to
the facts here. Nevertheless, it is useful to briefly chronicle the body of law that has
developed in that area and explain why it is inapplicable.
In Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146 (9th Cir. 2007)
(“Perfect 10 II”), the Ninth Circuit considered a claim of direct infringement of the
display right against Google based upon Google Image Search. The district court
addressed two different questions: 1) did the thumbnail images that automatically
pop up when a user types in a search term constitute direct infringements of the
display right; and 2) did the full size images that appeared on the screen after a
user clicked on a thumbnail constitute direct infringements of the same display
right. In answer, the court made a sharp distinction between the two based upon
where the images were hosted. Perfect 10 v. Google, Inc., 416 F. Supp. 2d 828, 839
(C.D. Cal. 2006) (“Perfect 10 I”). First, it found the thumbnails to be infringing,
based on the fact that they were stored on Google’s server. Id. at 844. Conversely,
it held that the full size images, which were stored on third-party servers and
accessed by “in-line linking”—which works, like embedding, based upon the HTML
code instructions—were not infringements. Id. In so doing, the court rejected the
plaintiff’s proposed Incorporation Test, which would define display as the “act of
11
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incorporating content into a webpage that is then pulled up by the browser.” Id. at
839. It adopted instead the Server Test, where whether a website publisher is
directly liable for infringement turns entirely on whether the image is hosted on the
publisher’s own server, or is embedded or linked from a third-party server.
On appeal, the Ninth Circuit affirmed. 2 In the Ninth Circuit, therefore, at
least as regards a search engine, the “Server Test” is settled law.
Defendants here argue that Perfect 10 is part of an “unbroken line of
authority” on which this Court should rely in determining broadly whether a
copyright owner’s display right has been violated. Outside of the Ninth Circuit,
however, the Server Test has not been widely adopted. Even a quick survey reveals
that the case law in this area is somewhat scattered. Of the other Circuits, only the
Seventh Circuit has weighed in thus far—in Flava Works, Inc. v. Gunter, 689 F.3d
754 (7th Cir. 2012), the question before the court was whether the defendant was a
contributory infringer. Defendant in that case, a “social bookmarker,” whose service
involved enabling individuals who share interests to point each other towards
online materials (in this case, videos) that cater towards that taste, through
embedding the code for the video onto its website. The videos remained hosted on
the original servers. As with Perfect 10, upon arriving on defendant’s website,
thumbnails would appear; after clicking on one, the user would retrieve content
from plaintiff’s website. The Flava Court found that defendants were not
contributory infringers; the question of direct infringement was never reached. The
2It

found, however, that “Google is likely to succeed in proving its fair use defense” as to the
thumbnail images.
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lower court, however, had opined that “[t]o the extent that Perfect 10 can be read to
stand for the proposition that inline linking can never cause a display of images or
videos that would give rise to a claim of direct copyright infringement, we
respectfully disagree. In our view, a website’s servers need not actually store a copy
of the work in order to ‘display’ it.” Flava Works, Inc. v. Gunter, 2011 WL 3876910,
at *4 (N.D. Ill. Sept. 1, 2011), rev’d on other grounds, 689 F.3d 754 (7th Cir. 2012)
(emphasis added).
Four courts in this District have discussed the Server Test and Perfect 10’s
holding; none adopted the Server Test for the display right. First, in Live Face on
Web, LLC v. Biblio Holdings LLC, 2016 WL 4766344 (S.D.N.Y. Sept. 12, 2016), the
issue before the court was the distribution right, not the display right. Defendant
argued that a distribution had not occurred, since the alleged infringing content
was hosted on a third-party server, and not its own. The court noted that defendant
cited no legal authority for this proposition, but stated that “such authority may
exist,” citing Perfect 10. Id. at *4. The court did not adopt the Server Test; rather,
it held that additional discovery was necessary as the issue had “hardly” been
briefed. Id. at *5. Second, in MyPlayCity, Inc., v. Conduit Ltd., 2012 WL 1107648
(S.D.N.Y. Mar. 30, 2012), the distribution right was again at issue. In that case,
when the user clicked a “play now” button on the defendant’s customized tool bar, it
would be able to play games hosted on the plaintiff’s servers. The court cited
Perfect 10 and then found that, due to the fact that plaintiff’s servers “‘actually
disseminated’ the copies of [plaintiff’s] copyrighted games, [defendant] cannot be
13
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held liable for infringing on [plaintiff’s] distribution rights.” Id. at *14. Third, in
Pearson Education, Inc. v. Ishayev, 963 F. Supp. 2d 239 (S.D.N.Y. 2013), the court
held that standard text hyperlinks (not including images) that users click in order
to view and visit other sites were not a use of infringing content, relying in part on
Perfect 10; the exclusive right at issue here, too, was the distribution right.
Only the fourth case in this District, Capitol Records, LLC v. ReDigi Inc., 934
F. Supp. 2d 640 (S.D.N.Y. 2013) squarely dealt with the § 106(5) display right.
There, however, the court did no more than offer a simple factual statement, “The
Ninth Circuit has held that the display of a photographic image on a computer may
implicate the display right, though infringement hinges, in part, on where the
image was hosted.” Id. at 652 (emphasis added). It then proceeded to deny
summary judgment based on material disputes as to the content of the allegedly
infringing issues. Id.
Additionally, in a trademark decision rendered in this District prior to
Perfect 10, when considering whether defendant Tunes was liable for trademark
infringement to the Hard Rock Café for “framing” the Hard Rock logo on their
website, the court held that it was. Hard Rock Café Int’l v. Morton, 1999 WL
717995 (S.D.N.Y. Sept. 9, 1999). After considering both the fact that “it [was] not
clear to the computer user that she or he has left the [plaintiff’s] web site” and the
fact that there was a “seamless presentation” on the website, the court found that
“the only possible conclusion is that the Hard Rock Hotel Mark is used or exploited
to advertise and sell CDS.” Id. at *25.
14
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Only a handful of other district courts have considered the issue. 3 In Grady
v. Iacullo, 2016 WL 1559134 (D. Colo. Apr. 18, 2016), the court considered the
exclusive reproduction and distribution rights, and, relying on Perfect 10, reopened
discovery in order to allow plaintiff an opportunity to show that defendant stored
the allegedly infringing images on his own computer. 4 In another recent district
court case, plaintiff survived the motion to dismiss stage in a distribution case,
based on the theory that each time a user used defendant’s website, it “cause[d] a
copy of [plaintiff’s] software to be distributed to the website visitor’s computer in
cache, memory, or hard drive” and that the “[defendant’s] website distributed copies
of the code to each of the website’s visitors.” Live Face on Web, LLC v. Smart Move
Search, Inc., 2017 WL 1064664 (D.N.J. Mar. 21, 2017), at *2.
Finally, in The Leader’s Institute, LLC v. Jackson, 2017 WL 5629514 (N.D.
Tex. Nov. 22, 2017), at issue on summary judgment was, inter alia, whether
plaintiffs infringed defendant’s exclusive display rights by “framing” defendant’s
websites. The court rejected Perfect 10, holding that by “framing the defendant’s
copyrighted works, the plaintiffs impermissibly displayed the works to the public.”
Id. at *10. It distinguished Perfect 10 on its facts, noting that, “[U]nlike Google,
[plaintiffs’ website] did not merely provide a link by which users could access
[defendant’s] content but instead displayed [defendant’s] content as if it were its
own.” Id. at *11. It further stated: “[T]o the extent Perfect 10 makes actual

The Court does not here review district court cases from the Ninth Circuit, as they are
appropriately controlled by Perfect 10’s analysis.
4 It subsequently granted summary judgment to the plaintiff upon a showing that the defendant had,
in fact, downloaded the images onto his computer.
3
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possession of a copy a necessary condition to violating a copyright owner’s exclusive
right to display the copyrighted works, the Court respectfully disagrees with the
Ninth Circuit. . . . The text of the Copyright Act does not make actual possession of
a work a prerequisite for infringement.” Id.
In sum, this Court is aware of only three decisions outside of the Ninth
Circuit considering the display right in light of Perfect 10; one from the Seventh
Circuit which adopted the Server Test for contributory liability, one from the
Southern District which stated as a factual matter only that Perfect 10 existed, and
one from the Northern District of Texas rejecting Perfect 10.
III.

DISCUSSION

Defendants’ argument is simple—they have framed the issue as one in which
the physical location and/or possession of an allegedly infringing image determines
liability under the § 106(5) exclusive display right. Defendants argue that—despite
the seamless presentation of the Brady Photo on their webpages—they simply
provided “instructions” for the user to navigate to a third-party server on which the
photo resided. According to defendants, merely providing instructions does not
constitute a “display” by the defendants as a matter of law. They maintain that
Perfect 10’s Server Test is settled law that should determine the outcome of this
case.
Plaintiff maintains both 1) that to apply the Server Test leads to results
incongruous with the purposes and text of the Copyright Act; and 2) even if the
Server Test is rightfully applied in a case such as Perfect 10, or another case in
16
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which the user takes a volitional action of his own to display an image, it is
inappropriate in cases such as those here, where the user takes no action to
“display” the image. He and his amici 5 caution that to adopt the Server Test
broadly would have a “devastating” economic impact on photography and visual
artwork licensing industries, noting that it would “eliminate” the incentives for
websites to pay licensing fees, and thus “deprive content creators of the resources
necessary to invest in further creation.” (ECF No. 145-1 at 4.)
The Court agrees with plaintiff. The plain language of the Copyright Act, the
legislative history undergirding its enactment, and subsequent Supreme Court
jurisprudence provide no basis for a rule that allows the physical location or
possession of an image to determine who may or may not have “displayed” a work
within the meaning of the Copyright Act. Moreover, the Court agrees that there are
critical factual distinctions between Perfect 10 and this case such that, even if the
Second Circuit were to find the Server Test consistent with the Copyright Act, it
would be inapplicable here.
A. The Copyright Act
Nowhere does the Copyright Act suggest that possession of an image is
necessary in order to display it. Indeed, the purpose and language of the Act
support the opposite view. The definitions in § 101 are illuminating. First, to
display a work publicly means to “to transmit . . . a . . . display of the work . . . by

Getty Images, the American Society of Media Photographers, Digital Media Licensing Association,
National Press Photographers Association, and North American Nature Photography Association
submitted an amicus brief supporting plaintiff. (ECF No. 145-1.)

5
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means of any device or process.” 17 USC § 101. To transmit a display is to
“communicate it by any device or process whereby images or sounds are received
beyond the place from which they are sent.” Id. (emphasis added). Devices and
processes are further defined to mean ones “now known or later developed.” Id.
This is plainly drafted with the intent to sweep broadly.
Here, defendants’ websites actively took steps to “display” the image. A
review of just a few of the declarations proffered by defendants illustrates the point.
For defendant Heavy.com:
[I]n order to embed the SneakerReporter Tweet, Heavy.com navigated
to Twitter and copied the SneakerReporter Tweet’s URL. Heavy.com
then used out of the box content management functionality provided by
WordPress to embed the SneakerReporter Tweet within the Heavy.com
Article.
(ECF No. 130, Nobel Decl. ¶ 5.).
Defendant Boston Herald “pasted a code line into its blog/article that
contains Twitter HTML instructions.” (ECF No. 137, Emond Decl. ¶ 16.)
Defendant The Big Lead submitted a declaration in which the managing
editor stated, “My entering the URL for the RealBobManningTweet into the field for
embedded content in the CMS [content management system] caused this URL to be
inserted into embedding code that became part of the HTML code for the Big Lead
Article.” (ECF No. 127, Lisk Decl. ¶ 7.)
Defendant Gannett submitted a declaration in which the Vice President
stated that:
[I]f I wanted that web page to display a photo that a third party user
had posted to a site like Twitter, I could do so without me ever having
18
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to make a copy of the photo. I would simply include in my HTML code
some additional coding containing a link to the URL of the Twitter page
where the photo appeared.
(ECF No. 126, Hiland Decl. ¶ 6) (emphasis added).
It is clear, therefore, that each and every defendant itself took active steps to
put a process in place that resulted in a transmission of the photos so that they
could be visibly shown. Most directly this was accomplished by the act of including
the code in the overall design of their webpage; that is, embedding. Properly
understood, the steps necessary to embed a Tweet are accomplished by the
defendant website; these steps constitute a process. The plain language of the
Copyright Act calls for no more.
Indeed, and as discussed above, the Copyright Act’s authors intended to
include “each and every method by which images . . . comprising a . . . display are
picked up and conveyed;” moreover they went as far as to note that an infringement
of the display right could occur “if the image were transmitted by any method (. . .
for example, by a computer system) from one place to members of the public
elsewhere.” H.R. Rep. 94-1476, 64, 70 (1976). Persuasive as well is the warning of
the Register of Copyrights that a “basic right of public exhibition” was necessary to
the 1976 Amendments precisely because “information storage and retrieval devices .
. . when linked together by communication satellites or other means . . . could
eventually provide libraries and individuals throughout the world with access to a
single copy or a work by transmission of electronic images.” H. Comm. On the
Judiciary, 89th Cong., Copyright Law Revision Part 6: Supplementary Report of the
19
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Register of Copyrights on the General Revision of the U.S. Copyright Law: 1965
Revision Bill, at 25 (Comm. Print. 1965).
In sum, this Court sees nothing in either the text or purpose of the Copyright
Act suggesting that physical possession of an image is a necessary element to its
display for purposes of the Act.
B. Aereo’s Impact
Moreover, though the Supreme Court has only weighed in obliquely on the
issue, its language in Aereo is instructive. At heart, the Court’s holding eschewed
the notion that Aereo should be absolved of liability based upon purely technical
distinctions—in the end, Aereo was held to have transmitted the performances,
despite its argument that it was the user clicking a button, and not any volitional
act of Aereo itself, that did the performing. The language the Court used there to
describe invisible technological details applies equally well here: “This difference
means nothing to the subscriber. It means nothing to the broadcaster. We do not
see how this single difference, invisible to subscriber and broadcaster alike, could
transform a system that is for all practical purposes a traditional cable system into
a ‘copy shop that provides patrons with a library card.’” Aereo, 134 S. Ct. at 2507.
Of course, in Aereo there was no argument about the physical location of the
antennae, which were without dispute located in Aereo’s warehouses; similarly
there was no dispute that Aereo’s servers saved data from the on-air broadcasts
onto its own hard drives. On the other hand, Aereo was arguably a more passive
participant in transmitting the performance right than is a user in the case here—
20
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who has no choice in what is displayed to him when he navigates to one of
defendant’s webpages. Furthermore, the principles that undergird the Aereo
decision—chief among them that mere technical distinctions invisible to the user
should not be the lynchpin on which copyright liability lies—apply with equal vigor
here.
As noted above, even the dissent implies that were Aereo to engage in any
sort of curatorial process as to content, that liability might lie: “In sum, Aereo does
not perform for the sole and simple reason that it does not make the choice of
content.” Id. at 2514 (Scalia, J., dissenting). This adds credence to the notion that
where, as here, defendants are choosing the content which will be displayed, that
they would indeed be displaying.
In sum, this Court reads Aereo, while not directly on point, as strongly
supporting plaintiff’s argument that liability should not hinge on invisible, technical
processes imperceptible to the viewer.
C. Perfect 10
The Court declines defendants’ invitation to apply Perfect 10’s Server Test for
two reasons. First, this Court is skeptical that Perfect 10 correctly interprets the
display right of the Copyright Act. As stated above, this Court finds no indication in
the text or legislative history of the Act that possessing a copy of an infringing
image is a prerequisite to displaying it. The Ninth Circuit’s analysis hinged,
however, on making a “copy” of the image to be displayed—which copy would be
stored on the server. It stated that its holding did not “erroneously collapse the
21
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display right in section 106(5) into the reproduction right in 106(1).” Perfect 10 II,
508 F.3d at 1161. But indeed, that appears to be exactly what was done.
The Copyright Act, however, provides several clues that this is not what was
intended. In several distinct parts of the Act, it contemplates infringers who would
not be in possession of copies—for example in Section 110(5)(A) which exempts
“small commercial establishments whose proprietors merely bring onto their
premises standard radio or television equipment and turn it on for their customer’s
enjoyment” from liability. H.R. Rep. No. 94-1476 at 87 (1976). That these
establishments require an exemption, despite the fact that to turn on the radio or
television is not to make or store a copy, is strong evidence that a copy need not be
made in order to display an image.
Second, even if it correctly interprets the Act, to the degree that defendants
interpret Perfect 10 as standing for a broadly-construed Server Test, focusing on the
physical location of allegedly infringing images, this Court disagrees. Rather,
Perfect 10 was heavily informed by two factors—the fact that the defendant
operated a search engine, and the fact that the user made an active choice to click
on an image before it was displayed—that suggest that such a broad reading is
neither appropriate nor desirable.
In Perfect 10, the district court’s Opinion, while not strictly cabining its
adoption of the Server Test to a search engine like Google, nevertheless relied
heavily on that fact in its analysis. It stated, for example, that adopting the Server
Test “will merely preclude search engines from being held directly liable for in-line
22
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linking and or framing infringing contents stored on third-party websites.” Perfect
10 I, 416 F. Supp. 2d at 844 (emphasis added). It went on: “Merely to index the web
so that users can more readily find the information they seek should not constitute
direct infringement . . . .” Id. (emphasis added). On appeal, the Ninth Circuit
began its statement of the case by saying, “we consider a copyright owner’s efforts to
stop an Internet search engine from facilitating access to infringing images.”
Perfect 10 II, 508 F.3d at 1154.
In addition, the role of the user was paramount in the Perfect 10 case—the
district court found that users who view the full-size images “after clicking on one of
the thumbnails” are “engaged in a direct connection with third-party websites,
which are themselves responsible for transferring content.” Perfect 10 I, 416 F.
Supp. 2d at 843.
In this Court’s view, these distinctions are critical. In Perfect 10, Google’s
search engine provided a service whereby the user navigated from webpage to
webpage, with Google’s assistance. This is manifestly not the same as opening up a
favorite blog or website to find a full color image awaiting the user, whether he or
she asked for it, looked for it, clicked on it, or not. Both the nature of Google Search
Engine, as compared to the defendant websites, and the volitional act taken by
users of the services, provide a sharp contrast to the facts at hand.
In sum, the Court here does not apply the Server Test. It is neither
appropriate to the specific facts of this case, nor, this Court believes, adequately
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grounded in the text of the Copyright Act. It therefore does not and should not
control the outcome here.
D. Defenses
Defendants warn that to find for plaintiff here would “cause a tremendous
chilling effect on the core functionality of the web.” (ECF No. 121, Defs.’ Mem. of
Law in Supp. at 35) (quoting Perfect 10 I, 426 F. Supp. 2d at 840). Their amici 6
warn that not adopting the Server Test here would “radically change linking
practices, and thereby transform the Internet as we know it.”
The Court does not view the results of its decision as having such dire
consequences. Certainly, given a number as of yet unresolved strong defenses to
liability separate from this issue, numerous viable claims should not follow.
In this case, there are genuine questions about whether plaintiff effectively
released his image into the public domain when he posted it to his Snapchat
account. Indeed, in many cases there are likely to be factual questions as to
licensing and authorization. There is also a very serious and strong fair use
defense, a defense under the Digital Millennium Copyright Act, and limitations on
damages from innocent infringement.

The Electronic Frontier Foundation, a non-profit foundation dedicated to free expression, and
Public Knowledge, a not-for-profit public interest advocacy and research organization, submitted an
amicus brief at ECF No. 143-1. (Amicus Brief of the Electronic Frontier Foundation and Public
Knowledge in Support of Defendants’ Motion for Partial Summary Judgment.)
6
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In sum, for all the reasons discussed above, the Court DENIES defendants’
motion for partial summary judgment and GRANTS partial summary judgment to
the plaintiff.
IV.

CONCLUSION
For the reasons stated above, defendants’ motion for partial Summary

Judgment is DENIED. The Court GRANTS partial Summary Judgment to the
plaintiff. The Clerk of Court is directed to terminate the motion at ECF No. 119.
SO ORDERED.
Dated:

New York, New York
February 15, 2018
________________________________
KATHERINE B. FORREST
United States District Judge
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OPINION
IKUTA, Circuit Judge:
In this appeal, we consider a copyright owner’s efforts to
stop an Internet search engine from facilitating access to
infringing images. Perfect 10, Inc. sued Google Inc., for
infringing Perfect 10’s copyrighted photographs of nude models, among other claims. Perfect 10 brought a similar action
against Amazon.com and its subsidiary A9.com (collectively,
“Amazon.com”). The district court preliminarily enjoined
Google from creating and publicly displaying thumbnail versions of Perfect 10’s images, Perfect 10 v. Google, Inc., 416
F. Supp. 2d 828 (C.D. Cal. 2006), but did not enjoin Google
from linking to third-party websites that display infringing
full-size versions of Perfect 10’s images. Nor did the district
court preliminarily enjoin Amazon.com from giving users
access to information provided by Google. Perfect 10 and
Google both appeal the district court’s order. We have jurisdiction pursuant to 28 U.S.C. § 1292(a)(1).1
1

Google argues that we lack jurisdiction over the preliminary injunction
to the extent it enforces unregistered copyrights. Registration is generally
a jurisdictional prerequisite to a suit for copyright infringement. See 17
U.S.C. § 411. But section 411 does not limit the remedies a court can
grant. Rather, the Copyright Act gives courts broad authority to issue
injunctive relief. See 17 U.S.C. § 502(a). Once a court has jurisdiction
over an action for copyright infringement under section 411, the court may
grant injunctive relief to restrain infringement of any copyright, whether
registered or unregistered. See, e.g., Olan Mills, Inc. v. Linn Photo Co., 23
F.3d 1345, 1349 (8th Cir. 1994); Pac. & S. Co., Inc. v. Duncan, 744 F.2d
1490, 1499 n.17 (11th Cir. 1984). Because at least some of the Perfect 10
images at issue were registered, the district court did not err in determining that it could issue an order that covers unregistered works. Therefore,
we have jurisdiction over the district court’s decision and order.
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The district court handled this complex case in a particularly thoughtful and skillful manner. Nonetheless, the district
court erred on certain issues, as we will further explain below.
We affirm in part, reverse in part, and remand.
I
Background
Google’s computers, along with millions of others, are connected to networks known collectively as the “Internet.” “The
Internet is a world-wide network of networks . . . all sharing
a common communications technology.” Religious Tech. Ctr.
v. Netcom On-Line Commc’n Servs., Inc., 923 F. Supp. 1231,
1238 n.1 (N.D. Cal. 1995). Computer owners can provide
information stored on their computers to other users connected to the Internet through a medium called a webpage. A
webpage consists of text interspersed with instructions written
in Hypertext Markup Language (“HTML”) that is stored in a
computer. No images are stored on a webpage; rather, the
HTML instructions on the webpage provide an address for
where the images are stored, whether in the webpage publisher’s computer or some other computer. In general, webpages
are publicly available and can be accessed by computers connected to the Internet through the use of a web browser.
Google operates a search engine, a software program that
automatically accesses thousands of websites (collections of
webpages) and indexes them within a database stored on
Google’s computers. When a Google user accesses the
Google website and types in a search query, Google’s software searches its database for websites responsive to that
search query. Google then sends relevant information from its
index of websites to the user’s computer. Google’s search
engines can provide results in the form of text, images, or videos.
The Google search engine that provides responses in the
form of images is called “Google Image Search.” In response
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to a search query, Google Image Search identifies text in its
database responsive to the query and then communicates to
users the images associated with the relevant text. Google’s
software cannot recognize and index the images themselves.
Google Image Search provides search results as a webpage of
small images called “thumbnails,” which are stored in
Google’s servers. The thumbnail images are reduced, lowerresolution versions of full-sized images stored on third-party
computers.
When a user clicks on a thumbnail image, the user’s
browser program interprets HTML instructions on Google’s
webpage. These HTML instructions direct the user’s browser
to cause a rectangular area (a “window”) to appear on the
user’s computer screen. The window has two separate areas
of information. The browser fills the top section of the screen
with information from the Google webpage, including the
thumbnail image and text. The HTML instructions also give
the user’s browser the address of the website publisher’s computer that stores the full-size version of the thumbnail.2 By
following the HTML instructions to access the third-party
webpage, the user’s browser connects to the website publisher’s computer, downloads the full-size image, and makes the
image appear at the bottom of the window on the user’s
screen. Google does not store the images that fill this lower
part of the window and does not communicate the images to
the user; Google simply provides HTML instructions directing a user’s browser to access a third-party website. However,
the top part of the window (containing the information from
the Google webpage) appears to frame and comment on the
bottom part of the window. Thus, the user’s window appears
2

The website publisher may not actually store the photographic images
used on its webpages in its own computer, but may provide HTML
instructions directing the user’s browser to some further computer that
stores the image. Because this distinction does not affect our analysis, for
convenience, we will assume that the website publisher stores all images
used on its webpages in the website publisher’s own computer.
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to be filled with a single integrated presentation of the fullsize image, but it is actually an image from a third-party website framed by information from Google’s website. The process by which the webpage directs a user’s browser to
incorporate content from different computers into a single
window is referred to as “in-line linking.” Kelly v. Arriba Soft
Corp., 336 F.3d 811, 816 (9th Cir. 2003). The term “framing”
refers to the process by which information from one computer
appears to frame and annotate the in-line linked content from
another computer. Perfect 10, 416 F. Supp. 2d at 83-34.
Google also stores webpage content in its cache.3 For each
cached webpage, Google’s cache contains the text of the webpage as it appeared at the time Google indexed the page, but
does not store images from the webpage. Id. at 833. Google
may provide a link to a cached webpage in response to a
user’s search query. However, Google’s cache version of the
webpage is not automatically updated when the webpage is
revised by its owner. So if the webpage owner updates its
webpage to remove the HTML instructions for finding an
infringing image, a browser communicating directly with the
webpage would not be able to access that image. However,
Google’s cache copy of the webpage would still have the old
HTML instructions for the infringing image. Unless the
owner of the computer changed the HTML address of the
infringing image, or otherwise rendered the image unavailable, a browser accessing Google’s cache copy of the website
3
Generally, a “cache” is “a computer memory with very short access
time used for storage of frequently or recently used instructions or data.”
United States v. Ziegler, 474 F.3d 1184, 1186 n.3 (9th Cir. 2007) (quoting
MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 171 (11th ed. 2003)). There
are two types of caches at issue in this case. A user’s personal computer
has an internal cache that saves copies of webpages and images that the
user has recently viewed so that the user can more rapidly revisit these
webpages and images. Google’s computers also have a cache which serves
a variety of purposes. Among other things, Google’s cache saves copies
of a large number of webpages so that Google’s search engine can efficiently organize and index these webpages.
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could still access the image where it is stored on the website
publisher’s computer. In other words, Google’s cache copy
could provide a user’s browser with valid directions to an
infringing image even though the updated webpage no longer
includes that infringing image.
In addition to its search engine operations, Google generates revenue through a business program called “AdSense.”
Under this program, the owner of a website can register with
Google to become an AdSense “partner.” The website owner
then places HTML instructions on its webpages that signal
Google’s server to place advertising on the webpages that is
relevant to the webpages’ content. Google’s computer program selects the advertising automatically by means of an
algorithm. AdSense participants agree to share the revenues
that flow from such advertising with Google.
Google also generated revenues through an agreement with
Amazon.com that allowed Amazon.com to in-line link to
Google’s search results. Amazon.com gave its users the
impression that Amazon.com was providing search results,
but Google communicated the search results directly to Amazon.com’s users. Amazon.com routed users’ search queries to
Google and automatically transmitted Google’s responses
(i.e., HTML instructions for linking to Google’s search
results) back to its users.
Perfect 10 markets and sells copyrighted images of nude
models. Among other enterprises, it operates a subscription
website on the Internet. Subscribers pay a monthly fee to view
Perfect 10 images in a “members’ area” of the site. Subscribers must use a password to log into the members’ area.
Google does not include these password-protected images
from the members’ area in Google’s index or database. Perfect 10 has also licensed Fonestarz Media Limited to sell and
distribute Perfect 10’s reduced-size copyrighted images for
download and use on cell phones.
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Some website publishers republish Perfect 10’s images on
the Internet without authorization. Once this occurs, Google’s
search engine may automatically index the webpages containing these images and provide thumbnail versions of images in
response to user inquiries. When a user clicks on the thumbnail image returned by Google’s search engine, the user’s
browser accesses the third-party webpage and in-line links to
the full-sized infringing image stored on the website publisher’s computer. This image appears, in its original context, on
the lower portion of the window on the user’s computer
screen framed by information from Google’s webpage.
Procedural History. In May 2001, Perfect 10 began notifying Google that its thumbnail images and in-line linking to the
full-size images infringed Perfect 10’s copyright. Perfect 10
continued to send these notices through 2005.
On November 19, 2004, Perfect 10 filed an action against
Google that included copyright infringement claims. This was
followed by a similar action against Amazon.com on June 29,
2005. On July 1, 2005 and August 24, 2005, Perfect 10 sought
a preliminary injunction to prevent Amazon.com and Google,
respectively, from “copying, reproducing, distributing, publicly displaying, adapting or otherwise infringing, or contributing to the infringement” of Perfect 10’s photographs;
linking to websites that provide full-size infringing versions
of Perfect 10’s photographs; and infringing Perfect 10’s
username/password combinations.”
The district court consolidated the two actions and heard
both preliminary injunction motions on November 7, 2005.
The district court issued orders granting in part and denying
in part the preliminary injunction against Google and denying
the preliminary injunction against Amazon.com. Perfect 10
and Google cross-appealed the partial grant and partial denial
of the preliminary injunction motion, and Perfect 10 appealed
the denial of the preliminary injunction against Amazon.com.
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On June 15, 2006, the district court temporarily stayed the
preliminary injunction.
II
Standard of Review
We review the district court’s grant or denial of a preliminary injunction for an abuse of discretion. A&M Records, Inc.
v. Napster, Inc., 239 F.3d 1004, 1013 (9th Cir. 2001). The district court must support a preliminary injunction with findings
of fact, which we review for clear error. Earth Island Inst. v.
U.S. Forest Serv., 442 F.3d 1147, 1156 (9th Cir. 2006). We
review the district court’s conclusions of law de novo. Napster, 239 F.3d at 1013.
[1] Section 502(a) of the Copyright Act authorizes a court
to grant injunctive relief “on such terms as it may deem reasonable to prevent or restrain infringement of a copyright.” 17
U.S.C. § 502(a). “Preliminary injunctive relief is available to
a party who demonstrates either: (1) a combination of probable success on the merits and the possibility of irreparable
harm; or (2) that serious questions are raised and the balance
of hardships tips in its favor. These two formulations represent two points on a sliding scale in which the required degree
of irreparable harm increases as the probability of success
decreases.” Napster, 239 F.3d at 1013 (internal quotation and
citation omitted).
[2] Because Perfect 10 has the burden of showing a likelihood of success on the merits, the district court held that Perfect 10 also had the burden of demonstrating a likelihood of
overcoming Google’s fair use defense under 17 U.S.C. § 107.
Perfect 10, 416 F. Supp. 2d at 836-37. This ruling was erroneous. At trial, the defendant in an infringement action bears the
burden of proving fair use. See Campbell v. Acuff-Rose Music,
Inc., 510 U.S. 569, 590 (1994). Because “the burdens at the
preliminary injunction stage track the burdens at trial,” once

ENTERTAINMENT LAW INSTITUTE
147 of 285

15456

PERFECT 10 v. AMAZON.COM

the moving party has carried its burden of showing a likelihood of success on the merits, the burden shifts to the nonmoving party to show a likelihood that its affirmative defense
will succeed. Gonzales v. O Centro Espirita Beneficente
Uniao do Vegetal, 546 U.S. 418, 429 (2006); see also Abbott
Labs. v. Andrx Pharms., Inc., 473 F.3d 1196, 1201 (Fed. Cir.
2007) (to defeat a motion for preliminary injunctive relief in
a patent infringement case, the non-moving party must establish a likelihood of success in proving its defenses of invalidity or unenforceability); PHG Techs., LLC v. St. John Cos.,
469 F.3d 1361, 1365 (Fed. Cir. 2006). Accordingly, once Perfect 10 has shown a likelihood of success on the merits, the
burden shifts to Google to show a likelihood that its affirmative defenses will succeed.
[3] In addition to its fair use defense, Google also raises an
affirmative defense under title II of the Digital Millennium
Copyright Act (“DMCA”), 17 U.S.C. § 512. Congress
enacted title II of the DMCA “to provide greater certainty to
service providers concerning their legal exposure for infringements that may occur in the course of their activities.” Ellison
v. Robertson, 357 F.3d 1072, 1076 (9th Cir. 2004) (internal
quotation omitted). Sections 512(a) through (d) limit liability
for (respectively): “(1) transitory digital network communications; (2) system caching; (3) information residing on systems
or networks at the direction of users; and (4) information location tools.” Id. at 1077. A service provider that qualifies for
such protection is not liable for monetary relief and may be
subject only to the narrow injunctive relief set forth in section
512(j). 17 U.S.C. § 512(a). If Perfect 10 demonstrates a likelihood of success on the merits, Google must show a likelihood
of succeeding in its claim that it qualifies for protection under
title II of the DMCA.4
4

Perfect 10 argues that we are bound by the language and structure of
title II of the DMCA in determining Google’s liability for copyright
infringement. We have noted that the DMCA does not change copyright
law; rather, “Congress provided that [the DMCA’s] limitations of liability
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III
Direct Infringement
Perfect 10 claims that Google’s search engine program
directly infringes two exclusive rights granted to copyright
holders: its display rights and its distribution rights.5 “Plaintiffs must satisfy two requirements to present a prima facie
case of direct infringement: (1) they must show ownership of
the allegedly infringed material and (2) they must demonstrate
apply if the provider is found to be liable under existing principles of law.”
Ellison, 357 F.3d at 1077 (emphasis and internal quotation omitted). As
a result, “[c]laims against service providers for direct, contributory, or
vicarious copyright infringement, therefore, are generally evaluated just as
they would be in the non-online world.” Id.; see also 17 U.S.C. § 512(l)
(“The failure of a service provider’s conduct to qualify for limitation of
liability under this section shall not bear adversely upon the consideration
of a defense by the service provider that the service provider’s conduct is
not infringing under this title or any other defense.”). Therefore, we must
consider Google’s potential liability under the Copyright Act without reference to title II of the DMCA.
5
17 U.S.C. § 106 states, in pertinent part:
Subject to sections 107 through 122, the owner of copyright
under this title has the exclusive rights to do and to authorize any
of the following:
(1) to reproduce the copyrighted work in copies or phonorecords;
....
(3) to distribute copies or phonorecords of the copyrighted
work to the public by sale or other transfer of ownership, or
by rental, lease, or lending;
....
(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion
picture or other audiovisual work, to display the copyrighted
work publicly . . . .
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that the alleged infringers violate at least one exclusive right
granted to copyright holders under 17 U.S.C. § 106.” Napster,
239 F.3d at 1013; see 17 U.S.C. § 501(a). Even if a plaintiff
satisfies these two requirements and makes a prima facie case
of direct infringement, the defendant may avoid liability if it
can establish that its use of the images is a “fair use” as set
forth in 17 U.S.C. § 107. See Kelly, 336 F.3d at 817.
Perfect 10’s ownership of at least some of the images at
issue is not disputed. See Perfect 10, 416 F. Supp. 2d at 836.
The district court held that Perfect 10 was likely to prevail
in its claim that Google violated Perfect 10’s display right
with respect to the infringing thumbnails. Id. at 844. However, the district court concluded that Perfect 10 was not
likely to prevail on its claim that Google violated either Perfect 10’s display or distribution right with respect to its fullsize infringing images. Id. at 84445. We review these rulings
for an abuse of discretion. Napster, 239 F.3d at 1013.
A.

Display Right

In considering whether Perfect 10 made a prima facie case
of violation of its display right, the district court reasoned that
a computer owner that stores an image as electronic information and serves that electronic information directly to the user
(“i.e., physically sending ones and zeroes over the [I]nternet
to the user’s browser,” Perfect 10, 416 F. Supp. 2d at 839) is
displaying the electronic information in violation of a copyright holder’s exclusive display right. Id. at 843-45; see 17
U.S.C. § 106(5). Conversely, the owner of a computer that
does not store and serve the electronic information to a user
is not displaying that information, even if such owner in-line
links to or frames the electronic information. Perfect 10, 416
F. Supp. 2d at 843-45. The district court referred to this test
as the “server test.” Id. at 838-39.
Applying the server test, the district court concluded that
Perfect 10 was likely to succeed in its claim that Google’s
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thumbnails constituted direct infringement but was unlikely to
succeed in its claim that Google’s in-line linking to full-size
infringing images constituted a direct infringement. Id. at
84345. As explained below, because this analysis comports
with the language of the Copyright Act, we agree with the district court’s resolution of both these issues.
[4] We have not previously addressed the question when a
computer displays a copyrighted work for purposes of section
106(5). Section 106(5) states that a copyright owner has the
exclusive right “to display the copyrighted work publicly.”
The Copyright Act explains that “display” means “to show a
copy of it, either directly or by means of a film, slide, television image, or any other device or process . . . .” 17 U.S.C.
§ 101. Section 101 defines “copies” as “material objects,
other than phonorecords, in which a work is fixed by any
method now known or later developed, and from which the
work can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.”
Id. Finally, the Copyright Act provides that “[a] work is
‘fixed’ in a tangible medium of expression when its embodiment in a copy or phonorecord, by or under the authority of
the author, is sufficiently permanent or stable to permit it to
be perceived, reproduced, or otherwise communicated for a
period of more than transitory duration.” Id.
[5] We must now apply these definitions to the facts of this
case. A photographic image is a work that is “’fixed’ in a tangible medium of expression,” for purposes of the Copyright
Act, when embodied (i.e., stored) in a computer’s server (or
hard disk, or other storage device). The image stored in the
computer is the “copy” of the work for purposes of copyright
law. See MAI Sys. Corp. v. Peak Computer, Inc., 991 F.2d
511, 51-18 (9th Cir. 1993) (a computer makes a “copy” of a
software program when it transfers the program from a third
party’s computer (or other storage device) into its own memory, because the copy of the program recorded in the computer is “fixed” in a manner that is “sufficiently permanent or
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stable to permit it to be perceived, reproduced, or otherwise
communicated for a period of more than transitory duration”
(quoting 17 U.S.C. § 101)). The computer owner shows a
copy “by means of a . . . device or process” when the owner
uses the computer to fill the computer screen with the photographic image stored on that computer, or by communicating
the stored image electronically to another person’s computer.
17 U.S.C. § 101. In sum, based on the plain language of the
statute, a person displays a photographic image by using a
computer to fill a computer screen with a copy of the photographic image fixed in the computer’s memory. There is no
dispute that Google’s computers store thumbnail versions of
Perfect 10’s copyrighted images and communicate copies of
those thumbnails to Google’s users.6 Therefore, Perfect 10 has
made a prima facie case that Google’s communication of its
stored thumbnail images directly infringes Perfect 10’s display right.
[6] Google does not, however, display a copy of full-size
infringing photographic images for purposes of the Copyright
Act when Google frames in-line linked images that appear on
a user’s computer screen. Because Google’s computers do not
store the photographic images, Google does not have a copy
of the images for purposes of the Copyright Act. In other
words, Google does not have any “material objects . . . in
which a work is fixed . . . and from which the work can be
perceived, reproduced, or otherwise communicated” and thus
cannot communicate a copy. 17 U.S.C. § 101.
[7] Instead of communicating a copy of the image, Google
provides HTML instructions that direct a user’s browser to a
6

Because Google initiates and controls the storage and communication
of these thumbnail images, we do not address whether an entity that
merely passively owns and manages an Internet bulletin board or similar
system violates a copyright owner’s display and distribution rights when
the users of the bulletin board or similar system post infringing works. Cf.
CoStar Group, Inc. v. LoopNet, Inc., 373 F.3d 544 (4th Cir. 2004).
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website publisher’s computer that stores the full-size photographic image. Providing these HTML instructions is not
equivalent to showing a copy. First, the HTML instructions
are lines of text, not a photographic image. Second, HTML
instructions do not themselves cause infringing images to
appear on the user’s computer screen. The HTML merely
gives the address of the image to the user’s browser. The
browser then interacts with the computer that stores the
infringing image. It is this interaction that causes an infringing
image to appear on the user’s computer screen. Google may
facilitate the user’s access to infringing images. However,
such assistance raises only contributory liability issues, see
Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545
U.S. 913, 929-30 (2005), Napster, 239 F.3d at 1019, and does
not constitute direct infringement of the copyright owner’s
display rights.
Perfect 10 argues that Google displays a copy of the fullsize images by framing the full-size images, which gives the
impression that Google is showing the image within a single
Google webpage. While in-line linking and framing may
cause some computer users to believe they are viewing a single Google webpage, the Copyright Act, unlike the Trademark Act, does not protect a copyright holder against acts that
cause consumer confusion. Cf. 15 U.S.C. § 1114(1) (providing that a person who uses a trademark in a manner likely to
cause confusion shall be liable in a civil action to the trademark registrant).7
7

Perfect 10 also argues that Google violates Perfect 10’s right to display
full-size images because Google’s in-line linking meets the Copyright
Act’s definition of “to perform or display a work ‘publicly.’ ” 17 U.S.C.
§ 101. This phrase means “to transmit or otherwise communicate a performance or display of the work to . . . the public, by means of any device
or process, whether the members of the public capable of receiving the
performance or display receive it in the same place or in separate places
and at the same time or at different times.” Id. Perfect 10 is mistaken.
Google’s activities do not meet this definition because Google transmits
or communicates only an address which directs a user’s browser to the
location where a copy of the full-size image is displayed. Google does not
communicate a display of the work itself.
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Nor does our ruling that a computer owner does not display
a copy of an image when it communicates only the HTML
address of the copy erroneously collapse the display right in
section 106(5) into the reproduction right set forth in section
106(1). Nothing in the Copyright Act prevents the various
rights protected in section 106 from overlapping. Indeed,
under some circumstances, more than one right must be
infringed in order for an infringement claim to arise. For
example, a “Game Genie” device that allowed a player to
alter features of a Nintendo computer game did not infringe
Nintendo’s right to prepare derivative works because the
Game Genie did not incorporate any portion of the game
itself. See Lewis Galoob Toys, Inc. v. Nintendo of Am., Inc.,
964 F.2d 965, 967 (9th Cir. 1992). We held that a copyright
holder’s right to create derivative works is not infringed
unless the alleged derivative work “incorporate[s] a protected
work in some concrete or permanent ‘form.’ ” Id. In other
words, in some contexts, the claimant must be able to claim
infringement of its reproduction right in order to claim
infringement of its right to prepare derivative works.
[8] Because Google’s cache merely stores the text of webpages, our analysis of whether Google’s search engine program potentially infringes Perfect 10’s display and
distribution rights is equally applicable to Google’s cache.
Perfect 10 is not likely to succeed in showing that a cached
webpage that in-line links to full-size infringing images violates such rights. For purposes of this analysis, it is irrelevant
whether cache copies direct a user’s browser to third-party
images that are no longer available on the third party’s website, because it is the website publisher’s computer, rather
than Google’s computer, that stores and displays the infringing image.
B.

Distribution Right

The district court also concluded that Perfect 10 would not
likely prevail on its claim that Google directly infringed Per-
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fect 10’s right to distribute its full-size images. Perfect 10,
416 F. Supp. 2d at 844-45. The district court reasoned that
distribution requires an “actual dissemination” of a copy. Id.
at 844. Because Google did not communicate the full-size
images to the user’s computer, Google did not distribute these
images. Id.
Again, the district court’s conclusion on this point is consistent with the language of the Copyright Act. Section 106(3)
provides that the copyright owner has the exclusive right “to
distribute copies or phonorecords of the copyrighted work to
the public by sale or other transfer of ownership, or by rental,
lease, or lending.” 17 U.S.C. § 106(3). As noted, “copies”
means “material objects . . . in which a work is fixed.” 17
U.S.C. § 101. The Supreme Court has indicated that in the
electronic context, copies may be distributed electronically.
See N.Y. Times Co. v. Tasini, 533 U.S. 483, 498 (2001) (a
computer database program distributed copies of newspaper
articles stored in its computerized database by selling copies
of those articles through its database service). Google’s search
engine communicates HTML instructions that tell a user’s
browser where to find full-size images on a website publisher’s computer, but Google does not itself distribute copies of
the infringing photographs. It is the website publisher’s computer that distributes copies of the images by transmitting the
photographic image electronically to the user’s computer. As
in Tasini, the user can then obtain copies by downloading the
photo or printing it.
Perfect 10 incorrectly relies on Hotaling v. Church of Jesus
Christ of Latter-Day Saints and Napster for the proposition
that merely making images “available” violates the copyright
owner’s distribution right. Hotaling v. Church of Jesus Christ
of Latter-Day Saints, 118 F.3d 199 (4th Cir. 1997); Napster,
239 F.3d 1004. Hotaling held that the owner of a collection
of works who makes them available to the public may be
deemed to have distributed copies of the works. Hotaling, 118
F.3d at 203. Similarly, the distribution rights of the plaintiff
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copyright owners were infringed by Napster users (private
individuals with collections of music files stored on their
home computers) when they used the Napster software to
make their collections available to all other Napster users.
Napster, 239 F.3d at 1011-14.
[9] This “deemed distribution” rule does not apply to
Google. Unlike the participants in the Napster system or the
library in Hotaling, Google does not own a collection of Perfect 10’s full-size images and does not communicate these
images to the computers of people using Google’s search
engine. Though Google indexes these images, it does not have
a collection of stored full-size images it makes available to the
public. Google therefore cannot be deemed to distribute copies of these images under the reasoning of Napster or Hotaling. Accordingly, the district court correctly concluded that
Perfect 10 does not have a likelihood of success in proving
that Google violates Perfect 10’s distribution rights with
respect to full-size images.
C.

Fair Use Defense

Because Perfect 10 has succeeded in showing it would prevail in its prima facie case that Google’s thumbnail images
infringe Perfect 10’s display rights, the burden shifts to
Google to show that it will likely succeed in establishing an
affirmative defense. Google contends that its use of thumbnails is a fair use of the images and therefore does not constitute an infringement of Perfect 10’s copyright. See 17 U.S.C.
§ 107.
The fair use defense permits the use of copyrighted works
without the copyright owner’s consent under certain situations. The defense encourages and allows the development of
new ideas that build on earlier ones, thus providing a necessary counterbalance to the copyright law’s goal of protecting
creators’ work product. “From the infancy of copyright protection, some opportunity for fair use of copyrighted materials
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has been thought necessary to fulfill copyright’s very purpose
. . . .” Campbell, 510 U.S. at 575. “The fair use doctrine thus
‘permits [and requires] courts to avoid rigid application of the
copyright statute when, on occasion, it would stifle the very
creativity which that law is designed to foster.’ ” Id. at 577
(quoting Stewart v. Abend, 495 U.S. 207, 236 (1990)) (alteration in original).
Congress codified the common law of fair use in 17 U.S.C.
§ 107, which provides:
Notwithstanding the provisions of sections 106 and
106A, the fair use of a copyrighted work, including
such use by reproduction in copies or phonorecords
or by any other means specified by that section, for
purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is not an
infringement of copyright. In determining whether
the use made of a work in any particular case is a fair
use the factors to be considered shall include—
(1) the purpose and character of the use,
including whether such use is of a commercial nature or is for nonprofit educational
purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and
(4) the effect of the use upon the potential
market for or value of the copyrighted
work.
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The fact that a work is unpublished shall not itself
bar a finding of fair use if such finding is made upon
consideration of all the above factors.
17 U.S.C. § 107.
We must be flexible in applying a fair use analysis; it “is
not to be simplified with bright-line rules, for the statute, like
the doctrine it recognizes, calls for case-by-case analysis. . . .
Nor may the four statutory factors be treated in isolation, one
from another. All are to be explored, and the results weighed
together, in light of the purposes of copyright.” Campbell, 510
U.S. at 577-78; see also Kelly, 336 F.3d at 817-18. The purpose of copyright law is “[t]o promote the Progress of Science
and useful Arts,” U.S. CONST. art. I, § 8, cl. 8, and to serve
“ ‘the welfare of the public.’ ” Sony Corp. of Am. v. Universal
City Studios, Inc., 464 U.S. 417, 429 n.10 (quoting H.R. Rep.
No. 2222, 60th Cong., 2d Sess. 7 (1909)).
In applying the fair use analysis in this case, we are guided
by Kelly v. Arriba Soft Corp., which considered substantially
the same use of copyrighted photographic images as is at
issue here. See 336 F.3d 811. In Kelly, a photographer brought
a direct infringement claim against Arriba, the operator of an
Internet search engine. The search engine provided thumbnail
versions of the photographer’s images in response to search
queries. Id. at 815-16. We held that Arriba’s use of thumbnail
images was a fair use primarily based on the transformative
nature of a search engine and its benefit to the public. Id. at
818-22. We also concluded that Arriba’s use of the thumbnail
images did not harm the photographer’s market for his image.
Id. at 821-22.
In this case, the district court determined that Google’s use
of thumbnails was not a fair use and distinguished Kelly. Perfect 10, 416 F. Supp. 2d at 84551. We consider these distinctions in the context of the four-factor fair use analysis.
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[10] Purpose and character of the use. The first factor, 17
U.S.C. § 107(1), requires a court to consider “the purpose and
character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes.” The
central purpose of this inquiry is to determine whether and to
what extent the new work is “transformative.” Campbell, 510
U.S. at 579. A work is “transformative” when the new work
does not “merely supersede the objects of the original creation” but rather “adds something new, with a further purpose
or different character, altering the first with new expression,
meaning, or message.” Id. (internal quotation and alteration
omitted). Conversely, if the new work “supersede[s] the use
of the original,” the use is likely not a fair use. Harper & Row
Publishers, Inc. v. Nation Enters., 471 U.S. 539, 550-51
(1985) (internal quotation omitted) (publishing the “heart” of
an unpublished work and thus supplanting the copyright holder’s first publication right was not a fair use); see also Wall
Data Inc. v. L.A. County Sheriff’s Dep’t, 447 F.3d 769,
778-82 (9th Cir. 2006) (using a copy to save the cost of buying additional copies of a computer program was not a fair use).8
8

We reject at the outset Perfect 10’s argument that providing access to
infringing websites cannot be deemed transformative and is inherently not
fair use. Perfect 10 relies on Video Pipeline, Inc. v. Buena Vista Home
Entm’t, Inc., 342 F.3d 191 (3d Cir. 2003), and Atari Games Corp. v. Nintendo of Am. Inc., 975 F.2d 832, 843 (Fed. Cir. 1992). But these cases, in
essence, simply apply the general rule that a party claiming fair use must
act in a manner generally compatible with principles of good faith and fair
dealing. See Harper & Row, 471 U.S. at 562-63. For this reason, a company whose business is based on providing scenes from copyrighted movies without authorization could not claim that it provided the same public
benefit as the search engine in Kelly. See Video Pipeline, 342 F.3d at
198-200. Similarly, a company whose overriding desire to replicate a competitor’s computer game led it to obtain a copy of the competitor’s source
code from the Copyright Office under false pretenses could not claim fair
use with respect to its purloined copy. Atari Games, 975 F.2d at 843.
Unlike the alleged infringers in Video Pipeline and Atari Games, who
intentionally misappropriated the copyright owners’ works for the purpose
of commercial exploitation, Google is operating a comprehensive search
engine that only incidentally indexes infringing websites. This incidental
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As noted in Campbell, a “transformative work” is one that
alters the original work “with new expression, meaning, or
message.” Campbell, 510 U.S. at 579. “A use is considered
transformative only where a defendant changes a plaintiff’s
copyrighted work or uses the plaintiff’s copyrighted work in
a different context such that the plaintiff’s work is transformed into a new creation.” Wall Data, 447 F.3d at 778.
[11] Google’s use of thumbnails is highly transformative.
In Kelly, we concluded that Arriba’s use of thumbnails was
transformative because “Arriba’s use of the images serve[d]
a different function than Kelly’s use—improving access to
information on the [I]nternet versus artistic expression.”
Kelly, 336 F.3d at 819. Although an image may have been
created originally to serve an entertainment, aesthetic, or
informative function, a search engine transforms the image
into a pointer directing a user to a source of information. Just
as a “parody has an obvious claim to transformative value”
because “it can provide social benefit, by shedding light on an
earlier work, and, in the process, creating a new one,” Campbell, 510 U.S. at 579, a search engine provides social benefit
by incorporating an original work into a new work, namely,
an electronic reference tool. Indeed, a search engine may be
more transformative than a parody because a search engine
provides an entirely new use for the original work, while a
parody typically has the same entertainment purpose as the
original work. See, e.g., id. at 594-96 (holding that 2 Live
Crew’s parody of “Oh, Pretty Woman” using the words “hairy
woman” or “bald headed woman” was a transformative work,
and thus constituted a fair use); Mattel, Inc. v. Walking Mountain Prods., 353 F.3d 792, 796-98, 800-06 (concluding that
impact does not amount to an abuse of the good faith and fair dealing
underpinnings of the fair use doctrine. Accordingly, we conclude that
Google’s inclusion of thumbnail images derived from infringing websites
in its Internet-wide search engine activities does not preclude Google from
raising a fair use defense.
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photos parodying Barbie by depicting “nude Barbie dolls juxtaposed with vintage kitchen appliances” was a fair use). In
other words, a search engine puts images “in a different context” so that they are “transformed into a new creation.” Wall
Data, 447 F.3d at 778.
The fact that Google incorporates the entire Perfect 10
image into the search engine results does not diminish the
transformative nature of Google’s use. As the district court
correctly noted, Perfect 10, 416 F. Supp. 2d at 848-49, we
determined in Kelly that even making an exact copy of a work
may be transformative so long as the copy serves a different
function than the original work, Kelly, 336 F.3d at 818-19.
For example, the First Circuit has held that the republication
of photos taken for a modeling portfolio in a newspaper was
transformative because the photos served to inform, as well as
entertain. See Nez v. Caribbean Int’l News Corp., 235 F.3d
18, 22-23 (1st Cir. 2000). In contrast, duplicating a church’s
religious book for use by a different church was not transformative. See Worldwide Church of God v. Phila. Church of
God, Inc., 227 F.3d 1110, 1117 (9th Cir. 2000). Nor was a
broadcaster’s simple retransmission of a radio broadcast over
telephone lines transformative, where the original radio shows
were given no “new expression, meaning, or message.” Infinity Broad. Corp. v. Kirkwood, 150 F.3d 104, 108 (2d Cir.
1998). Here, Google uses Perfect 10’s images in a new context to serve a different purpose.
The district court nevertheless determined that Google’s
use of thumbnail images was less transformative than Arriba’s
use of thumbnails in Kelly because Google’s use of thumbnails superseded Perfect 10’s right to sell its reduced-size
images for use on cell phones. See Perfect 10, 416 F. Supp.
2d at 849. The district court stated that “mobile users can
download and save the thumbnails displayed by Google
Image Search onto their phones,” and concluded “to the
extent that users may choose to download free images to their
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phone rather than purchase [Perfect 10’s] reduced-size
images, Google’s use supersedes [Perfect 10’s].” Id.
Additionally, the district court determined that the commercial nature of Google’s use weighed against its transformative
nature. Id. Although Kelly held that the commercial use of the
photographer’s images by Arriba’s search engine was less
exploitative than typical commercial use, and thus weighed
only slightly against a finding of fair use, Kelly, 336 F.3d at
818-20, the district court here distinguished Kelly on the
ground that some website owners in the AdSense program
had infringing Perfect 10 images on their websites, Perfect
10, 416 F. Supp. 2d at 846-47. The district court held that
because Google’s thumbnails “lead users to sites that directly
benefit Google’s bottom line,” the AdSense program
increased the commercial nature of Google’s use of Perfect
10’s images. Id. at 847.
In conducting our case-specific analysis of fair use in light
of the purposes of copyright, Campbell, 510 U.S. at 581, we
must weigh Google’s superseding and commercial uses of
thumbnail images against Google’s significant transformative
use, as well as the extent to which Google’s search engine
promotes the purposes of copyright and serves the interests of
the public. Although the district court acknowledged the “truism that search engines such as Google Image Search provide
great value to the public,” Perfect 10, 416 F. Supp. 2d at
848-49, the district court did not expressly consider whether
this value outweighed the significance of Google’s superseding use or the commercial nature of Google’s use. Id. at 849.
The Supreme Court, however, has directed us to be mindful
of the extent to which a use promotes the purposes of copyright and serves the interests of the public. See Campbell, 510
U.S. at 579; Harper & Row, 471 U.S. at 556-57; Sony, 464
U.S. at 431-32.
We note that the superseding use in this case is not significant at present: the district court did not find that any down-
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loads for mobile phone use had taken place. See Perfect 10,
416 F. Supp. 2d at 849. Moreover, while Google’s use of
thumbnails to direct users to AdSense partners containing
infringing content adds a commercial dimension that did not
exist in Kelly, the district court did not determine that this
commercial element was significant. See id. at 848-49. The
district court stated that Google’s AdSense programs as a
whole contributed “$630 million, or 46% of total revenues”
to Google’s bottom line, but noted that this figure did not
“break down the much smaller amount attributable to websites that contain infringing content.” Id. at 847 & n.12 (internal quotation omitted).
[12] We conclude that the significantly transformative
nature of Google’s search engine, particularly in light of its
public benefit, outweighs Google’s superseding and commercial uses of the thumbnails in this case. In reaching this conclusion, we note the importance of analyzing fair use flexibly
in light of new circumstances. Sony, 464 U.S. at 431-32; id.
at 448 n.31 (“ ‘[Section 107] endorses the purpose and general scope of the judicial doctrine of fair use, but there is no
disposition to freeze the doctrine in the statute, especially during a period of rapid technological change.’ ”) (quoting H.R.
Rep. No. 94-1476, p. 65-66 (1976), U.S. Code Cong. &
Admin. News 1976, p. 5680)). We are also mindful of the
Supreme Court’s direction that “the more transformative the
new work, the less will be the significance of other factors,
like commercialism, that may weigh against a finding of fair
use.” Campbell, 510 U.S. at 579.
Accordingly, we disagree with the district court’s conclusion that because Google’s use of the thumbnails could supersede Perfect 10’s cell phone download use and because the
use was more commercial than Arriba’s, this fair use factor
weighed “slightly” in favor of Perfect 10. Perfect 10, 416 F.
Supp. 2d at 849. Instead, we conclude that the transformative
nature of Google’s use is more significant than any incidental
superseding use or the minor commercial aspects of Google’s
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search engine and website. Therefore, this factor weighs heavily in favor of Google.
The nature of the copyrighted work. With respect to the
second factor, “the nature of the copyrighted work,” 17
U.S.C. § 107(2), our decision in Kelly is directly on point.
There we held that the photographer’s images were “creative
in nature” and thus “closer to the core of intended copyright
protection than are more fact-based works.” Kelly, 336 F.3d
at 820 (internal quotation omitted). However, because the
photos appeared on the Internet before Arriba used thumbnail
versions in its search engine results, this factor weighed only
slightly in favor of the photographer. Id.
[13] Here, the district court found that Perfect 10’s images
were creative but also previously published. Perfect 10, 416
F. Supp. 2d at 850. The right of first publication is “the
author’s right to control the first public appearance of his
expression.” Harper & Row, 471 U.S. at 564. Because this
right encompasses “the choices of when, where, and in what
form first to publish a work,” id., an author exercises and
exhausts this one-time right by publishing the work in any
medium. See, e.g., Batjac Prods. Inc. v. GoodTimes Home
Video Corp., 160 F.3d 1223, 1235 (9th Cir. 1998) (noting, in
the context of the common law right of first publication, that
such a right “does not entail multiple first publication rights
in every available medium”). Once Perfect 10 has exploited
this commercially valuable right of first publication by putting
its images on the Internet for paid subscribers, Perfect 10 is
no longer entitled to the enhanced protection available for an
unpublished work. Accordingly the district court did not err
in holding that this factor weighed only slightly in favor of
Perfect 10.9 See Perfect 10, 416 F. Supp. 2d at 849-50.
9

Google contends that Perfect 10’s photographic images are less creative and less deserving of protection than the images of the American
West in Kelly because Perfect 10 boasts of its un-retouched photos showing the natural beauty of its models. Having reviewed the record, we con-
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[14] The amount and substantiality of the portion used.
“The third factor asks whether the amount and substantiality
of the portion used in relation to the copyrighted work as a
whole . . . are reasonable in relation to the purpose of the
copying.” Campbell, 510 U.S. at 586 (internal quotation omitted); see also 17 U.S.C. § 107(3). In Kelly, we held Arriba’s
use of the entire photographic image was reasonable in light
of the purpose of a search engine. Kelly, 336 F.3d at 821. Specifically, we noted, “[i]t was necessary for Arriba to copy the
entire image to allow users to recognize the image and decide
whether to pursue more information about the image or the
originating [website]. If Arriba only copied part of the image,
it would be more difficult to identify it, thereby reducing the
usefulness of the visual search engine.” Id. Accordingly, we
concluded that this factor did not weigh in favor of either
party. Id. Because the same analysis applies to Google’s use
of Perfect 10’s image, the district court did not err in finding
that this factor favored neither party.
Effect of use on the market. The fourth factor is “the effect
of the use upon the potential market for or value of the copyrighted work.” 17 U.S.C. § 107(4). In Kelly, we concluded
that Arriba’s use of the thumbnail images did not harm the
market for the photographer’s full-size images. See Kelly, 336
F.3d at 821-22. We reasoned that because thumbnails were
not a substitute for the full-sized images, they did not harm
the photographer’s ability to sell or license his full-sized
images. Id. The district court here followed Kelly’s reasoning,
holding that Google’s use of thumbnails did not hurt Perfect
10’s market for full-size images. See Perfect 10, 416 F. Supp.
2d at 850-51. We agree.
clude that the district court’s finding that Perfect 10’s photographs
“consistently reflect professional, skillful, and sometimes tasteful artistry”
is not clearly erroneous. Perfect 10, 416 F. Supp. 2d at 849 n.15. We agree
with the district court that there is no basis for concluding that photos of
the American West are more deserving of protection than photos of nude
models. See id.
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Perfect 10 argues that the district court erred because the
likelihood of market harm may be presumed if the intended
use of an image is for commercial gain. However, this presumption does not arise when a work is transformative
because “market substitution is at least less certain, and market harm may not be so readily inferred.” Campbell, 510 U.S.
at 591. As previously discussed, Google’s use of thumbnails
for search engine purposes is highly transformative, and so
market harm cannot be presumed.
[15] Perfect 10 also has a market for reduced-size images,
an issue not considered in Kelly. The district court held that
“Google’s use of thumbnails likely does harm the potential
market for the downloading of [Perfect 10’s] reduced-size
images onto cell phones.” Perfect 10, 416 F. Supp. 2d at 851
(emphasis omitted). The district court reasoned that persons
who can obtain Perfect 10 images free of charge from Google
are less likely to pay for a download, and the availability of
Google’s thumbnail images would harm Perfect 10’s market
for cell phone downloads. Id. As we discussed above, the district court did not make a finding that Google users have
downloaded thumbnail images for cell phone use. This potential harm to Perfect 10’s market remains hypothetical. We
conclude that this factor favors neither party.
[16] Having undertaken a case-specific analysis of all four
factors, we now weigh these factors together “in light of the
purposes of copyright.” Campbell, 510 U.S. at 578; see also
Kelly, 336 F.3d at 818 (“We must balance [the section 107]
factors in light of the objectives of copyright law, rather than
view them as definitive or determinative tests.”). In this case,
Google has put Perfect 10’s thumbnail images (along with
millions of other thumbnail images) to a use fundamentally
different than the use intended by Perfect 10. In doing so,
Google has provided a significant benefit to the public.
Weighing this significant transformative use against the
unproven use of Google’s thumbnails for cell phone downloads, and considering the other fair use factors, all in light of
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the purpose of copyright, we conclude that Google’s use of
Perfect 10’s thumbnails is a fair use. Because the district court
here “found facts sufficient to evaluate each of the statutory
factors . . . [we] need not remand for further factfinding.”
Harper & Row, 471 U.S. at 560 (internal quotation omitted).
We conclude that Google is likely to succeed in proving its
fair use defense and, accordingly, we vacate the preliminary
injunction regarding Google’s use of thumbnail images.
IV
Secondary Liability for Copyright Infringement
[17] We now turn to the district court’s ruling that Google
is unlikely to be secondarily liable for its in-line linking to
infringing full-size images under the doctrines of contributory
and vicarious infringement.10 The district court ruled that Perfect 10 did not have a likelihood of proving success on the
merits of either its contributory infringement or vicarious
infringement claims with respect to the full-size images. See
Perfect 10, 416 F. Supp. 2d at 856, 858. In reviewing the district court’s conclusions, we are guided by the Supreme
Court’s recent interpretation of secondary liability, namely:
“[o]ne infringes contributorily by intentionally inducing or
encouraging direct infringement, and infringes vicariously by
profiting from direct infringement while declining to exercise
a right to stop or limit it.” Grokster, 545 U.S. at 930 (internal
citations omitted).
Direct Infringement by Third Parties. As a threshold matter, before we examine Perfect 10’s claims that Google is secondarily liable, Perfect 10 must establish that there has been
10

Because the district court concluded that Perfect 10 was likely to prevail on its direct infringement claim with respect to Google’s use of
thumbnails, but not with respect to its in-line linking to full-size images,
the district court considered Google’s potential secondary liability only on
the second issue.
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direct infringement by third parties. See Napster, 239 F.3d at
1013 n.2 (“Secondary liability for copyright infringement
does not exist in the absence of direct infringement by a third
party.”).
Perfect 10 alleges that third parties directly infringed its
images in three ways. First, Perfect 10 claims that third-party
websites directly infringed its copyright by reproducing, displaying, and distributing unauthorized copies of Perfect 10’s
images. Google does not dispute this claim on appeal.
[18] Second, Perfect 10 claims that individual users of
Google’s search engine directly infringed Perfect 10’s copyrights by storing full-size infringing images on their computers. We agree with the district court’s conclusion that Perfect
10 failed to provide sufficient evidence to support this claim.
See Perfect 10, 416 F. Supp. 2d at 852. There is no evidence
in the record directly establishing that users of Google’s
search engine have stored infringing images on their computers, and the district court did not err in declining to infer the
existence of such evidence.
[19] Finally, Perfect 10 contends that users who link to
infringing websites automatically make “cache” copies of
full-size images and thereby directly infringe Perfect 10’s
reproduction right. The district court rejected this argument,
holding that any such reproduction was likely a “fair use.” Id.
at 852 n.17. The district court reasoned that “[l]ocal caching
by the browsers of individual users is noncommercial, transformative, and no more than necessary to achieve the objectives of decreasing network latency and minimizing
unnecessary bandwidth usage (essential to the [I]nternet). It
has a minimal impact on the potential market for the original
work . . . .” Id. We agree; even assuming such automatic
copying could constitute direct infringement, it is a fair use in
this context. The copying function performed automatically
by a user’s computer to assist in accessing the Internet is a
transformative use. Moreover, as noted by the district court,
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a cache copies no more than is necessary to assist the user in
Internet use. It is designed to enhance an individual’s computer use, not to supersede the copyright holders’ exploitation
of their works. Such automatic background copying has no
more than a minimal effect on Perfect 10’s rights, but a considerable public benefit. Because the four fair use factors
weigh in favor of concluding that cache copying constitutes
a fair use, Google has established a likelihood of success on
this issue. Accordingly, Perfect 10 has not carried its burden
of showing that users’ cache copies of Perfect 10’s full-size
images constitute direct infringement.
Therefore, we must assess Perfect 10’s arguments that
Google is secondarily liable in light of the direct infringement
that is undisputed by the parties: third-party websites’ reproducing, displaying, and distributing unauthorized copies of
Perfect 10’s images on the Internet. Id. at 852.
A.

Contributory Infringement

In order for Perfect 10 to show it will likely succeed in its
contributory liability claim against Google, it must establish
that Google’s activities meet the definition of contributory liability recently enunciated in Grokster. Within the general rule
that “[o]ne infringes contributorily by intentionally inducing
or encouraging direct infringement,” Grokster, 545 U.S. at
930, the Court has defined two categories of contributory liability: “Liability under our jurisprudence may be predicated
on actively encouraging (or inducing) infringement through
specific acts (as the Court’s opinion develops) or on distributing a product distributees use to infringe copyrights, if the
product is not capable of ‘substantial’ or ‘commercially significant’ noninfringing uses.” Id. at 942 (Ginsburg, J., concurring) (quoting Sony, 464 U.S. at 442); see also id. at 936-37.
Looking at the second category of liability identified by the
Supreme Court (distributing products), Google relies on Sony,
464 U.S. at 442, to argue that it cannot be held liable for con-
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tributory infringement because liability does not arise from
the mere sale of a product (even with knowledge that consumers would use the product to infringe) if the product is capable
of substantial non-infringing use. Google argues that its
search engine service is such a product. Assuming the principle enunciated in Sony is applicable to the operation of
Google’s search engine, then Google cannot be held liable for
contributory infringement solely because the design of its
search engine facilitates such infringement. Grokster, 545
U.S. at 931-32 (discussing Sony, 464 U.S. 417). Nor can
Google be held liable solely because it did not develop technology that would enable its search engine to automatically
avoid infringing images. See id. at 939 n.12. However, Perfect
10 has not based its claim of infringement on the design of
Google’s search engine and the Sony rule does not immunize
Google from other sources of contributory liability. See id. at
933-34.
[20] We must next consider whether Google could be held
liable under the first category of contributory liability identified by the Supreme Court, that is, the liability that may be
imposed for intentionally encouraging infringement through
specific acts.11 Grokster tells us that contribution to infringement must be intentional for liability to arise. Grokster, 545
U.S. at 930. However, Grokster also directs us to analyze contributory liability in light of “rules of fault-based liability
derived from the common law,” id. at 934-35, and common
law principles establish that intent may be imputed. “Tort law
ordinarily imputes to an actor the intention to cause the natural and probable consequences of his conduct.” DeVoto v.
Pac. Fid. Life Ins. Co., 618 F.2d 1340, 1347 (9th Cir. 1980);
11

Google’s activities do not meet the “inducement” test explained in
Grokster because Google has not promoted the use of its search engine
specifically to infringe copyrights. See Grokster, 545 U.S. at 93537. However, the Supreme Court in Grokster did not suggest that a court must find
inducement in order to impose contributory liability under common law
principles.
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RESTATEMENT (SECOND) OF TORTS § 8A cmt. b (1965) (“If the
actor knows that the consequences are certain, or substantially
certain, to result from his act, and still goes ahead, he is
treated by the law as if he had in fact desired to produce the
result.”). When the Supreme Court imported patent law’s
“staple article of commerce doctrine” into the copyright context, it also adopted these principles of imputed intent.
Grokster, 545 U.S. at 932 (“The [staple article of commerce]
doctrine was devised to identify instances in which it may be
presumed from distribution of an article in commerce that the
distributor intended the article to be used to infringe another’s
patent, and so may justly be held liable for that infringement.”). Therefore, under Grokster, an actor may be contributorily liable for intentionally encouraging direct infringement
if the actor knowingly takes steps that are substantially certain
to result in such direct infringement.
Our tests for contributory liability are consistent with the
rule set forth in Grokster. We have adopted the general rule
set forth in Gershwin Publishing Corp. v. Columbia Artists
Management, Inc., namely: “one who, with knowledge of the
infringing activity, induces, causes or materially contributes
to the infringing conduct of another, may be held liable as a
‘contributory’ infringer,” 443 F.2d 1159, 1162 (2d Cir. 1971).
See Ellison, 357 F.3d at 1076; Napster, 239 F.3d at 1019;
Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259, 264 (9th
Cir. 1996).
[21] We have further refined this test in the context of cyberspace12 to determine when contributory liability can be
imposed on a provider of Internet access or services. See
Napster, 239 F.3d at 1019-20. In Napster, we considered
claims that the operator of an electronic file sharing system
was contributorily liable for assisting individual users to swap
12

“Cyberspace is a popular term for the world of electronic communications over computer networks.” Religious Tech. Ctr. v. Netcom On-Line
Commc’n Servs., Inc., 907 F. Supp. 1361, 1365 n.1 (N.D. Cal. 1995).

ENTERTAINMENT LAW INSTITUTE
171 of 285

15480

PERFECT 10 v. AMAZON.COM

copyrighted music files stored on their home computers with
other users of the system. Napster, 239 F.3d at 1011-13,
1019-22. We stated that “if a computer system operator learns
of specific infringing material available on his system and
fails to purge such material from the system, the operator
knows of and contributes to direct infringement.” Id. at 1021.
Because Napster knew of the availability of infringing music
files, assisted users in accessing such files, and failed to block
access to such files, we concluded that Napster materially
contributed to infringement. Id. at 1022.
The Napster test for contributory liability was modeled on
the influential district court decision in Religious Technology
Center v. Netcom On-Line Communication Services, Inc.
(Netcom), 907 F. Supp. 1361, 1365-66 (N.D. Cal. 1995). See
Napster, 239 F.3d at 1021. In Netcom, a disgruntled former
Scientology minister posted allegedly infringing copies of
Scientological works on an electronic bulletin board service.
Netcom, 907 F. Supp. at 1365-66. The messages were stored
on the bulletin board operator’s computer, then automatically
copied onto Netcom’s computer, and from there copied onto
other computers comprising “a worldwide community” of
electronic bulletin board systems. Id. at 1366-67 & n.4 (internal quotation omitted). Netcom held that if plaintiffs could
prove that Netcom knew or should have known that the minister infringed plaintiffs’ copyrights, “Netcom [would] be liable
for contributory infringement since its failure to simply cancel
[the former minister’s] infringing message and thereby stop
an infringing copy from being distributed worldwide constitute[d] substantial participation in [the former minister’s] public distribution of the message.” Id. at 1374.
[22] Although neither Napster nor Netcom expressly
required a finding of intent, those cases are consistent with
Grokster because both decisions ruled that a service provider’s knowing failure to prevent infringing actions could be the
basis for imposing contributory liability. Under such circumstances, intent may be imputed. In addition, Napster and Net-
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com are consistent with the longstanding requirement that an
actor’s contribution to infringement must be material to warrant the imposition of contributory liability. Gershwin, 443
F.2d at 1162. Both Napster and Netcom acknowledge that services or products that facilitate access to websites throughout
the world can significantly magnify the effects of otherwise
immaterial infringing activities. See Napster, 239 F.3d at
1022; Netcom, 907 F. Supp. at 1375. The Supreme Court has
acknowledged that “[t]he argument for imposing indirect liability” is particularly “powerful” when individuals using the
defendant’s software could make a huge number of infringing
downloads every day. Grokster, 545 U.S. at 929. Moreover,
copyright holders cannot protect their rights in a meaningful
way unless they can hold providers of such services or products accountable for their actions pursuant to a test such as
that enunciated in Napster. See id. at 929-30 (“When a widely
shared service or product is used to commit infringement, it
may be impossible to enforce rights in the protected work
effectively against all direct infringers, the only practical
alternative being to go against the distributor of the copying
device for secondary liability on a theory of contributory or
vicarious infringement.”). Accordingly, we hold that a computer system operator can be held contributorily liable if it
“has actual knowledge that specific infringing material is
available using its system,” Napster, 239 F.3d at 1022, and
can “take simple measures to prevent further damage” to
copyrighted works, Netcom, 907 F. Supp. at 1375, yet continues to provide access to infringing works.
Here, the district court held that even assuming Google had
actual knowledge of infringing material available on its system, Google did not materially contribute to infringing conduct because it did not undertake any substantial promotional
or advertising efforts to encourage visits to infringing websites, nor provide a significant revenue stream to the infringing websites. Perfect 10, 416 F. Supp. 2d at 854-56. This
analysis is erroneous. There is no dispute that Google substantially assists websites to distribute their infringing copies to a
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worldwide market and assists a worldwide audience of users
to access infringing materials. We cannot discount the effect
of such a service on copyright owners, even though Google’s
assistance is available to all websites, not just infringing ones.
Applying our test, Google could be held contributorily liable
if it had knowledge that infringing Perfect 10 images were
available using its search engine, could take simple measures
to prevent further damage to Perfect 10’s copyrighted works,
and failed to take such steps.
[23] The district court did not resolve the factual disputes
over the adequacy of Perfect 10’s notices to Google and
Google’s responses to these notices. Moreover, there are factual disputes over whether there are reasonable and feasible
means for Google to refrain from providing access to infringing images. Therefore, we must remand this claim to the district court for further consideration whether Perfect 10 would
likely succeed in establishing that Google was contributorily
liable for in-line linking to full-size infringing images under
the test enunciated today.13
B.

Vicarious Infringement

[24] Perfect 10 also challenges the district court’s conclusion that it is not likely to prevail on a theory of vicarious liability against Google. Perfect 10, 416 F. Supp. 2d at 856-58.
Grokster states that one “infringes vicariously by profiting
13
Perfect 10 claims that Google materially contributed to infringement
by linking to websites containing unauthorized passwords, which enabled
Google users to access Perfect 10’s website and make infringing copies of
images. However, Perfect 10 points to no evidence that users logging onto
the Perfect 10 site with unauthorized passwords infringed Perfect 10’s
exclusive rights under section 106. In the absence of evidence that
Google’s actions led to any direct infringement, this argument does not
assist Perfect 10 in establishing that it would prevail on the merits of its
contributory liability claim. See Napster, 239 F.3d at 1013 n.2
(“Secondary liability for copyright infringement does not exist in the
absence of direct infringement by a third party.”).
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from direct infringement while declining to exercise a right to
stop or limit it.” Grokster, 545 U.S. at 930. As this formulation indicates, to succeed in imposing vicarious liability, a
plaintiff must establish that the defendant exercises the requisite control over the direct infringer and that the defendant
derives a direct financial benefit from the direct infringement.
See id. Grokster further explains the “control” element of the
vicarious liability test as the defendant’s “right and ability to
supervise the direct infringer.” Id. at 930 n.9. Thus, under
Grokster, a defendant exercises control over a direct infringer
when he has both a legal right to stop or limit the directly
infringing conduct, as well as the practical ability to do so.
We evaluate Perfect 10’s arguments that Google is vicariously liable in light of the direct infringement that is undisputed by the parties, namely, the third-party websites’
reproduction, display, and distribution of unauthorized copies
of Perfect 10’s images on the Internet. Perfect 10, 416 F.
Supp. 2d at 852; see supra Section IV.A. In order to prevail
at this preliminary injunction stage, Perfect 10 must demonstrate a likelihood of success in establishing that Google has
the right and ability to stop or limit the infringing activities of
third party websites. In addition, Perfect 10 must establish a
likelihood of proving that Google derives a direct financial
benefit from such activities. Perfect 10 has not met this burden.
With respect to the “control” element set forth in Grokster,
Perfect 10 has not demonstrated a likelihood of showing that
Google has the legal right to stop or limit the direct infringement of third-party websites. See Grokster, 545 U.S. at 930.
Unlike Fonovisa, where by virtue of a “broad contract” with
its vendors the defendant swap meet operators had the right
to stop the vendors from selling counterfeit recordings on its
premises, Fonovisa, 76 F.3d at 263, Perfect 10 has not shown
that Google has contracts with third-party websites that
empower Google to stop or limit them from reproducing, displaying, and distributing infringing copies of Perfect 10’s
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images on the Internet. Perfect 10 does point to Google’s
AdSense agreement, which states that Google reserves “the
right to monitor and terminate partnerships with entities that
violate others’ copyright[s].” Perfect 10, 416 F. Supp. 2d at
858. However, Google’s right to terminate an AdSense partnership does not give Google the right to stop direct infringement by third-party websites. An infringing third-party
website can continue to reproduce, display, and distribute its
infringing copies of Perfect 10 images after its participation
in the AdSense program has ended.
[25] Nor is Google similarly situated to Napster. Napster
users infringed the plaintiffs’ reproduction and distribution
rights through their use of Napster’s proprietary music-file
sharing system. Napster, 239 F.3d at 1011-14. There, the
infringing conduct was the use of Napster’s “service to download and upload copyrighted music.” Id. at 1014 (internal
quotation omitted). Because Napster had a closed system
requiring user registration, and could terminate its users’
accounts and block their access to the Napster system, Napster had the right and ability to prevent its users from engaging in the infringing activity of uploading file names and
downloading Napster users’ music files through the Napster
system.14 Id. at 1023-24. By contrast, Google cannot stop any
14

Napster’s system included “Napster’s MusicShare software, available
free of charge from Napster’s Internet site, and Napster’s network servers
and server-side software.” Napster, 239 F.3d at 1011. By downloading
Napster’s MusicShare software to the user’s personal computer, and registering with the Napster system, a user could both upload and download
music files. Id. at 1011-13. If the Napster user uploaded a list of music
files stored on the user’s personal computer to the Napster system, such
music files would be automatically available to other Napster users whenever the user was logged on to the Napster system. Id. at 1012. In addition,
the Napster user could download music files directly from other users’
personal computers. Id. We explained the infringing conduct as “Napster
users who upload file names to the [Napster] search index for others to
copy violate plaintiffs’ distribution rights. Napster users who download
files [through the Napster system] containing copyrighted music violate
plaintiffs’ reproduction rights.” Id. at 1014.

ENTERTAINMENT LAW INSTITUTE
176 of 285

PERFECT 10 v. AMAZON.COM

15485

of the third-party websites from reproducing, displaying, and
distributing unauthorized copies of Perfect 10’s images
because that infringing conduct takes place on the third-party
websites. Google cannot terminate those third-party websites
or block their ability to “host and serve infringing full-size
images” on the Internet. Perfect 10, 416 F. Supp. 2d at 831.
Moreover, the district court found that Google lacks the
practical ability to police the third-party websites’ infringing
conduct. Id. at 857-58. Specifically, the court found that
Google’s supervisory power is limited because “Google’s
software lacks the ability to analyze every image on the
[I]nternet, compare each image to all the other copyrighted
images that exist in the world . . . and determine whether a
certain image on the web infringes someone’s copyright.” Id.
at 858. The district court also concluded that Perfect 10’s suggestions regarding measures Google could implement to prevent its web crawler from indexing infringing websites and to
block access to infringing images were not workable. Id. at
858 n.25. Rather, the suggestions suffered from both “imprecision and overbreadth.” Id. We hold that these findings are
not clearly erroneous. Without image-recognition technology,
Google lacks the practical ability to police the infringing
activities of third-party websites. This distinguishes Google
from the defendants held liable in Napster and Fonovisa. See
Napster, 239 F.3d at 1023-24 (Napster had the ability to identify and police infringing conduct by searching its index for
song titles); Fonovisa, 76 F.3d at 262 (swap meet operator
had the ability to identify and police infringing activity by
patrolling its premises).
Perfect 10 argues that Google could manage its own operations to avoid indexing websites with infringing content and
linking to third-party infringing sites. This is a claim of contributory liability, not vicarious liability. Although “the lines
between direct infringement, contributory infringement, and
vicarious liability are not clearly drawn,” Sony, 464 U.S. at
435 n.17 (internal quotation omitted), in general, contributory
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liability is based on the defendant’s failure to stop its own
actions which facilitate third-party infringement, while vicarious liability is based on the defendant’s failure to cause a
third party to stop its directly infringing activities. See, e.g.,
Ellison, 357 F.3d at 1077-78; Fonovisa, 76 F.3d at 261-64.
Google’s failure to change its operations to avoid assisting
websites to distribute their infringing content may constitute
contributory liability, see supra Section IV.A. However, this
failure is not the same as declining to exercise a right and
ability to make third-party websites stop their direct infringement. We reject Perfect 10’s efforts to blur this distinction.
[26] Because we conclude that Perfect 10 has not shown a
likelihood of establishing Google’s right and ability to stop or
limit the directly infringing conduct of third-party websites,
we agree with the district court’s conclusion that Perfect 10
“has not established a likelihood of proving the [control]
prong necessary for vicarious liability.” Perfect 10, 416 F.
Supp. 2d at 858.15
C. Digital Millennium Copyright Act
Google claims that it qualifies for the limitations on liability set forth in title II of the DMCA, 17 U.S.C. § 512. In particular, section 512(d) limits the liability of a service provider
“for infringement of copyright by reason of the provider referring or linking users to an online location containing infringing material or infringing activity, by using information
location tools, including a directory, index, reference, pointer,
or hypertext link” if the service provider meets certain
criteria. We have held that the limitations on liability contained in 17 U.S.C. § 512 protect secondary infringers as well
as direct infringers. Napster, 239 F.3d at 1025.
15

Having so concluded, we need not reach Perfect 10’s argument that
Google received a direct financial benefit.
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[27] The parties dispute whether Google meets the specified criteria. Perfect 10 claims that it sent qualifying notices
to Google and Google did not act expeditiously to remove the
infringing material. Google claims that Perfect 10’s notices
did not comply with the notice provisions of section 512 and
were not adequate to inform Google of the location of the
infringing images on the Internet or identify the underlying
copyrighted work. Google also claims that it responded to all
notices it received by investigating the webpages identified by
Perfect 10 and suppressing links to any webpages that Google
confirmed were infringing.
Because the district court determined that Perfect 10 was
unlikely to succeed on its contributory and vicarious liability
claims, it did not reach Google’s arguments under section
512. In revisiting the question of Perfect 10’s likelihood of
success on its contributory infringement claims, the district
court should also consider whether Google would likely succeed in showing that it was entitled to the limitations on
injunctive relief provided by title II of the DMCA.
V
Amazon.com
Perfect 10 claims that Amazon.com displays and distributes
Perfect 10’s copyrighted images and is also secondarily liable
for the infringements of third-party websites and Amazon.com users. The district court concluded that Perfect 10
was unlikely to succeed in proving that Amazon.com was a
direct infringer, because it merely in-line linked to the thumbnails on Google’s servers and to the full-size images on thirdparty websites.16 Perfect 10 v. Amazon, No. 05-4753, consoli16

Amazon.com states that it ended its relationship with Google on April
30, 2006. Perfect 10’s action for preliminary injunction against Amazon.com is not moot, however, because Amazon.com has not established
“that the allegedly wrongful behavior cannot reasonably be expected to
recur.” F.T.C. v. Affordable Media, LLC, 179 F.3d 1228, 1238 (9th Cir.
1999) (internal quotation omitted).
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dated with 04-9484 (C.D. Cal. February 21, 2006) (order
denying preliminary injunction). In addition, the district court
concluded that Perfect 10’s secondary infringement claims
against Amazon.com were likely to fail because Amazon.com
had no program analogous to AdSense, and thus did not provide any revenues to infringing sites. Id. Finally, the district
court determined that Amazon.com’s right and ability to control the infringing conduct of third-party websites was substantially less than Google’s. Id. Therefore, the district court
denied Perfect 10’s motion for a preliminary injunction
against Amazon.com. Id.
We agree that Perfect 10 has not shown a likelihood that it
would prevail on the merits of its claim that Amazon.com
directly infringed its images. Amazon.com communicates to
its users only the HTML instructions that direct the users’
browsers to Google’s computers (for thumbnail images) or to
a third party’s computer (for full-size infringing images).
Therefore, Amazon.com does not display or distribute a copy
of the thumbnails or full-size images to its users.
[28] We also agree with the district court’s conclusion that
Amazon.com does not have “the right and ability to supervise
the infringing activity” of Google or third parties. The district
court did not clearly err in concluding that Amazon.com
lacked a direct financial interest in such activities. Therefore,
Perfect 10’s claim that Amazon.com is vicariously liable for
third-party infringement is unlikely to succeed.
[29] However, the district court did not consider whether
Amazon.com had “actual knowledge that specific infringing
material is available using its system,” Napster, 239 F.3d at
1022 (emphasis in original), and could have “take[n] simple
measures to prevent further damage” to copyrighted works,
Netcom, 907 F. Supp. at 1375, yet continued to provide access
to infringing works. Perfect 10 has presented evidence that it
notified Amazon.com that it was facilitating its users’ access
to infringing material. It is disputed whether the notices gave
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Amazon.com actual knowledge of specific infringing activities available using its system, and whether Amazon.com
could have taken reasonable and feasible steps to refrain from
providing access to such images, but failed to do so. Nor did
the district court consider whether Amazon.com is entitled to
limit its liability under title II of the DMCA. On remand, the
district court should consider Amazon.com’s potential contributory liability, as well as possible limitations on the scope
of injunctive relief, in light of our rulings today.
VI
We conclude that Google’s fair use defense is likely to succeed at trial, and therefore we reverse the district court’s
determination that Google’s thumbnail versions of Perfect
10’s images likely constituted a direct infringement. The district court also erred in its secondary liability analysis because
it failed to consider whether Google and Amazon.com knew
of infringing activities yet failed to take reasonable and feasible steps to refrain from providing access to infringing
images. Therefore we must also reverse the district court’s
holding that Perfect 10 was unlikely to succeed on the merits
of its secondary liability claims. Due to this error, the district
court did not consider whether Google and Amazon.com are
entitled to the limitations on liability set forth in title II of the
DMCA. The question whether Google and Amazon.com are
secondarily liable, and whether they can limit that liability
pursuant to title II of the DMCA, raise fact-intensive inquiries, potentially requiring further fact finding, and thus can
best be resolved by the district court on remand. We therefore
remand this matter to the district court for further proceedings
consistent with this decision.
Because the district court will need to reconsider the appropriate scope of injunctive relief after addressing these secondary liability issues, we do not address the parties’ arguments
regarding the scope of the injunction issued by the district
court. For the same reason, we do not address the parties’ dis-
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pute over whether the district court abused its discretion in
determining that Perfect 10 satisfied the irreparable harm element of a preliminary injunction.
Therefore, we reverse the district court’s ruling and vacate
the preliminary injunction regarding Google’s use of thumbnail versions of Perfect 10’s images.17 We reverse the district
court’s rejection of the claims that Google and Amazon.com
are secondarily liable for infringement of Perfect 10’s fullsize images. We otherwise affirm the rulings of the district
court. We remand this matter for further proceedings consistent with this opinion. Each party shall bear its own costs on
appeal. See FED. R. APP. P. 39(a)(4).
AFFIRMED IN PART; REVERSED IN PART;
REMANDED.

17

Because we vacate the injunction, Google’s motion for stay of the
injunction is moot.
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10:45

BREAK
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11:00 TALENT LIABILITY AND RISK ISSUES
		 Panelists:
		
M. Regina “Gina” Henschen, Assistant General
		
Counsel, UP Entertainment, Atlanta
		
Lauren A. Linder, Vice President, Associate
		
General Counsel, The Weather Channel, Atlanta

ENTERTAINMENT LAW INSTITUTE
184 of 285

ENTERTAINMENT LAW INSTITUTE
185 of 285

ENTERTAINMENT LAW INSTITUTE
186 of 285

ENTERTAINMENT LAW INSTITUTE
187 of 285

ENTERTAINMENT LAW INSTITUTE
188 of 285

ENTERTAINMENT LAW INSTITUTE
189 of 285

ENTERTAINMENT LAW INSTITUTE
190 of 285

ENTERTAINMENT LAW INSTITUTE
191 of 285

ENTERTAINMENT LAW INSTITUTE
192 of 285

ENTERTAINMENT LAW INSTITUTE
193 of 285

ENTERTAINMENT LAW INSTITUTE
194 of 285

ENTERTAINMENT LAW INSTITUTE
195 of 285

ENTERTAINMENT LAW INSTITUTE
196 of 285

ENTERTAINMENT LAW INSTITUTE
197 of 285

ENTERTAINMENT LAW INSTITUTE
198 of 285

ENTERTAINMENT LAW INSTITUTE
199 of 285

12:00
		

LUNCH
(Included in registration fee.)
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12:45 IP ISSUES IN THE RESTAURANT INDUSTRY
		 Moderator:
		
Steve S. Sidman, Carlton Fields, Atlanta
		 Panelists:
		
Gail E. Podolsky, Carlton Fields, Atlanta
		
Suzanne Vizethann, Chef, Buttermilk
		
Kitchen, Atlanta
		
Kristen L. Fancher, General Counsel,
		
Margaritaville Enterprises, LLC, Atlanta

ENTERTAINMENT LAW INSTITUTE
201 of 285

1:45
NEW DEVELOPMENTS AND TRADITIONAL
		
MECHANISMS IN MUSIC PRODUCTION DEALS
		 Moderator:
		
John E. Seay, The Seay Firm LLC, Atlanta
		
D. Jelani Miller, The Miller Law Group, LLC,
		 Atlanta
		
Stacy N. Epps, Epps Firm LLC, Kennesaw
		
Kendall A. Minter, Minter & Associates, LLC,
		
Stone Mountain
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6 Things Artists & Producers Should Know About
Beat Lease Agreements

Not that you need me to tell you this, but the music industry can be
intimidating. As artists and producers, you’ll confront a variety of agreements
as you navigate your careers. Today, I’m going to break down a problematic
but popular type of agreement between artists and producers: Beat Lease
Agreements.

What is a Beat Lease Agreement?
Just like in a traditional producer agreement or beat sale agreement, a Beat
Lease Agreement allows an artist to incorporate a producer’s instrumental
beat into a new recording by the artist. But unlike those agreements, in a Beat
Lease Agreement the producer maintains full ownership of the copyright in the
beat while giving the artist either an exclusive or non-exclusive license to use
the beat, typically for a set period of time (years) and/or a set number of
exploitations (sales and streams).
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Why Do Beat Lease Agreements
Exist?
Beat Lease Agreements arose as a way to address a common problem in the
beat sale marketplace: producers want as much money as they can get for
their beats; however, since the beats aren’t worth anything sitting unexploited
on a hard drive, producers are tentatively willing to part with those beats for
less than what they believe the beats are worth, but only if it’s for a limited
time. That way, once rights revert back to the producer, the producer can
make some more money by re-leasing, or outright selling, the beat. For their
part, artists are willing to lease beats, knowing full well that their leases will
expire in a few short years, in exchange for the right to use the beat now at a
price that’s within their budget.
One problem with Beat Lease Agreements is that they’re often poorly drafted.
The most dangerous types of transactions in the music industry are the ones
where one or both of the parties don’t understand what the agreement is
between them. So whether you’re a producer with beats to sell or an artist
who lacks the funds to purchase a beat outright, here are six things you
should know about Beat Lease Agreements:

1. Know How Long the Lease Lasts
By definition, Beat Lease Agreements don’t last forever. In a traditional
producer agreement or beat sale agreement, the producer typically transfers
the beat’s copyright to the artist. In a Beat Lease Agreement, however, the
artist is either exclusively or non-exclusively leasing the beat for a period of
time or for a set number or type of exploitations or both. For example, the
lease might expire the earlier of three years or 1,000 downloads or streaming
equivalents, i.e., the number of streams it takes to equal a download. Once
you hit either of those targets, your lease automatically expires and you can
no longer use the beat.
No matter what, both parties should know how long the beat lease lasts. This
is called the “Term.”
If you’re an artist, then you should know what the Term is so that you don’t
accidentally exploit the beat after the lease term has ended, thus accidentally

ENTERTAINMENT LAW INSTITUTE
204 of 285

infringing upon the producer’s copyright. If you’re a producer, then this is so
you know the earliest date on which you can lease the beat to someone else
or re-lease it to the artist for more money (or threaten to sue the artist for
infringing your copyright).
As an artist you should try to get the longest possible lease for the beat,
ideally with some options to extend the lease, or convert it into a transfer of
copyright by making additional payments down the road. As a producer, you
clearly want to get the rights to the beat back as quickly as possible so that
you can re-lease it, but you also want the song that incorporates your beat to
become a hit, and that may take time. You want the artist to feel secure
enough to invest money in promoting the beat, knowing that they have
enough time to reap the benefit of that investment before they have to release the beat.

2. Know What Can and Can’t Be Done to
the Beat

You should make sure you understand what can be done with the beat and
where it can be done. What an artist can do with the beat is called the “Scope”
of the lease. The scope of most leases typically allows the artist to do
whatever he or she wants with the beat, so long as additional elements—
usually vocals—are added to it, in order to create a new track. In other words,
the artist is often not allowed to release an instrumental version of the beat.
The scope sometimes also prevents an artist from creating more than one
new recording embodying the beat. That means that remixes or alternate
versions may be off limits too.
Where the artist can exploit the beat is called the “Territory.” If the Beat Lease
Agreement mentions territory at all, then as the artist you should make sure
you have the worldwide or universe-wide right to exploit the beat for the
duration of the lease term. In the digital world, and especially in the context of
Beat Lease Agreements, limiting the territory to just one country doesn’t make
a whole lot of sense.

3. Know What’s Up with the Publishing
Publishing is often the elephant in the room of Beat Lease Agreements, many
of which don’t even explicitly address it. Some quick background: each

ENTERTAINMENT LAW INSTITUTE
205 of 285

recorded song has two copyrights. The first is the copyright for the musical
work, also called the publishing, which is the lyrics plus the melody. The
second is the sound recording, also called the master, which is the particular
recorded version of the musical work. Each musical work can be recorded
thousands of times, with each recording creating a new sound recording
copyright, while the underlying musical work copyright remains the same each
time.
When an artist releases a sound recording, he or she is obligated to pay
something called mechanical royalties to the songwriters or publishers of the
musical work that is embodied in the sound recording. That payment is for the
right to embody the musical work in the sound recording being sold by the
artist.
If you leased a beat from the producer, then unless the Beat Lease
Agreement says otherwise, the producer owns the copyright in the musical
work embodied in the beat, and you’re automatically obligated to pay him or
her mechanical royalties. If the Beat Lease Agreement is silent on the
producer’s ownership interest, then you should assume that it’s no less than
50% of the publishing to the track.
There are a few ways to deal with publishing in a Beat Lease Agreement. The
first is to treat it like any legitimate record label treats it: set forth what the
“split” is going to be and then just pay mechanical royalties to the producer at
a negotiated rate (i.e., at either full or reduced statutory rate). However, you
can also reach an agreement for the producer to waive mechanical royalties
entirely, either in perpetuity or up to a certain number of exploitations.
Sometimes a producer will agree to waive mechanicals up to a certain number
of exploitations so long as the artist is self-releasing, but state that if the artist
has or acquires a record label, then that record label will pay mechanical
royalties directly to the producer.
You should never expect for a producer to waive mechanical royalties,
although they sometimes will under certain conditions. What you want to
avoid, however, is producers using the fact that their Beat Lease Agreements
don’t address publishing as a sort of “gotcha” opportunity down the road if the
artist’s track becomes a hit. As always, it is better to clearly settle all issues,
all at once, at the time of the lease.
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4. Know What Your Credit Obligations Are
Producers at every level want to make sure that they’re properly credited on
every release. For emerging producers, the need for proper crediting might be
even greater. Make sure you know where and when you’re supposed to credit
the producer, and how that credit is supposed to read. When I’m representing
producers, I always make sure that there’s an obligation to credit the producer
in metadata where possible, in addition to the other standard crediting
obligations (in liner notes, in advertisements, on the back of albums, etc.). On
the artist side, you also want to make sure that any inadvertent, non-repetitive
failure to properly credit the producer doesn’t give the producer the right to
immediately sue you or terminate the Beat Lease Agreement. You should
have a right to “cure” the failure before they can do that.

5. Know What Elements You’re Getting (or
Giving)
If you’re the artist, then you should know what elements you’re getting, and if
you’re the producer, then you should know what elements you’re obligated to
give. Artists should always try to obligate the producer to deliver tracked-out
stems to the beat. “Stems” are single instrumental (or vocal) tracks, e.g., the
individual tracks containing the guitar, the piano, the kick drum, etc. You want
the stems so that you can properly mix the track with your vocals on it. Of
course, the producer may not have the stems, may not want to deliver them,
or may charge more for them. Or you may not want the stems after all
because all you want to do is put your vocal track right on top of the beat
without mixing it into the beat properly.
Make sure you also know what type of files you’ll be receiving. It’s in
everyone’s best interest to deliver the highest quality digital files possible so
that the song that incorporates the beat doesn’t sound bad. Note that MP3s
are not industry standard—ideally, the Beat Lease Agreement will
contemplate delivery of at least a WAV file. Make sure that the beat has not
been pre-mastered, which unfortunately means that you might not be able to
properly master your track that incorporates the pre-mastered beat.

6. Know What Rights (If Any) Have Already
Been Granted
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You should know, and the Beat Lease Agreement should clearly state,
whether you’re buying an exclusive or non-exclusive license to the beat. If
your rights are exclusive, then you and only you can use the beat for the lease
term. If your rights are non-exclusive, then the producer can lease or sell the
beat to anyone else at any time, thus granting that person the right to release
a song that incorporates the very same beat that you’re using, subject, of
course, to your non-exclusive lease.
Unfortunately, it’s possible for you to lease or buy a beat from a producer only
to find out later that the producer never owned the beat in the first place or
had already leased or sold it to someone else. The Beat Lease Agreement
may also state that although you have an exclusive license to the beat going
forward, that license is subject to any prior non-exclusive licenses that the
producer may have granted.
So, how do you protect yourself as an artist? First, ask the producer whether
the beat has been exploited before. Take a moment to run a few Google
searches on the producer to see what comes up. Use Shazam to see if it pops
up as being connected to any other tracks. And, of course, always read the
Beat Lease Agreement to see what it says, if anything, about past uses of the
beat. If you’re represented by an attorney or have sufficient knowledge to do it
yourself, then add representation and warranties, i.e., promises, into the
agreement stating that the producer actually owns the beat and that he or she
will indemnify you, i.e., reimburse you for damages, if someone sues you
based on your use of the beat.
Special thanks to Mustafa Abubaker for editing services.
(Photo Courtesy of DJBOOTH)

Originally published in DJBOOTHSeptember 13, 2018
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EXCLUSIVE PRODUCTION SERVICES AGREEMENT
AGREEMENT made this _____ day of _____________, 2019, by and between
______________________ with a principal place of business at ____________________
________________________________________________________________________
(hereinafter referred to as “Company”) and __________________________ residing at
____________________________________
________________________________
(hereinafter referred to as “You or Producer”).
1.

Exclusive Producer
Services Agreement

Exclusive Services.
(a)

You hereby engage Company, during the Term (as defined in
paragraph 2 below) as your exclusive representative and advisor,
throughout the universe, with respect to your activities in
connection with the production of phonograph records and music
as a record producer (“Production Services”). You further hereby
exclusively engage Company, during the Term, to furnish
exclusively your Production Services as set forth in this
Agreement. Company shall confer with, counsel and advise you in
all matters pertaining to the furnishing of your Production
Services, including, without limitation, (ii) in connection with the
selection of recording artists, musical compositions and other
materials; (ii) the negotiation of agreements with potential users of
your Production Services; (iii) audits of third parties to whom your
Production Services have been furnished; (iv) all matters
pertaining to publicity, public relations and advertising; (v) general
practices in the entertainment industry regarding the furnishing of
Production Services, such as compensation and privileges extended
for such Services; and (vi) liaisoning with your independent
professional tax advisors in connection with income which may
become payable to you in connection with your Production
Services.

(b)

You acknowledge and agree that during the Term, Company shall
exclusively furnish your Production Services to Company and any
parent, affiliate, subsidiary or group company of Company
(“Company Affiliates”) and to third parties under the direction of
Company.

(c)

You hereby acknowledge that Company is not an employment
agent, theatrical agent or licensed artists’ manager, that Company
has not promised to procure employment or engagements for you,
and that Company shall not be obliged to procure or attempt to
procure any employment or engagements for you.
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(d)

2.

3.

During each Contract Period of the Term (as defined below) you
shall be available to furnish your Production Services to Company
and/or Company’s Affiliates for no fewer than five (5) masters per
month, subject to prior consultation with you in connection with
the reasonable creative compatibility of you and the respective
recording artists. You agree to render your services to Company
on a "first priority" basis and further agree to produce such
recordings during the term as directed by Company.

Term and Territory.
(a)

The Initial Term of this Agreement shall be for a period of two (2)
years (the “Initial Contract Period”) from the date hereof.

(b)

Company shall have the irrevocable option to extend this
Agreement for one (1) additional period of two (2) years (“Option
Period”) commencing upon the expiration of the initial Contract
Period upon the same terms as the Initial Contract Period. Such
option period shall be deemed exercised unless Company notifies
you in writing not less than thirty (30) days prior to the expiration
of the then Initial Contract Period, of its election not to renew the
Term.

(c)

In the event You should earn gross compensation pursuant to this
Agreement, in the amount of not less than Fifty Thousand
($50,000) Dollars during the Term (Initial and Option Contract
Periods), You hereby grant to Company one (1) additional option
to renew and extend the Term for a further period of one (1) year.

(d)

Company shall have the right to terminate this agreement at its
discretion, if during its Term, and extensions hereof, you have not
rendered your production services as set forth herein.

(e)

The territory covered by this Agreement (the “Territory”) shall be
the entire universe.

Grant of Rights.
(a)

You hereby acknowledge, confirm and agree that Company shall
be entitled to provide your Production Services during the Term to
Company, its Affiliates and to third parties. Upon Company’s
receipt of such approval, Company shall negotiate in good faith the
agreements with respect to Company’s furnishing your Production
Services to third parties.

2
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(b)

4.

You further hereby acknowledge, confirm and agree that: (i)
Company shall be entitled to directly receive all Gross
Compensation (as defined below) payable in connection with your
Production Services which are covered by this Agreement; (ii)
Company shall have the right to audit and examine books and
records of third parties to whom you have furnished your
Production Services which are covered by this Agreement; and (iii)
you shall execute and deliver to Company any letters of direction
or inducement letters which may be required in connection with
Company’s furnishing of your Production Services and/or directly
receiving Gross Compensation payable to you with respect to such
Production Services which are covered by this Agreement.

Compensation.
Conditioned upon the fulfillment of your obligations pursuant to this
Agreement, Company shall pay you the following compensation, which
shall constitute non-returnable advances to be recouped from the royalties
(excluding publishing and mechanical royalties) for the Production
Services:
(a)

As consideration for the rights granted to Company pursuant to
paragraph 10 of this Agreement (Publishing), Company shall pay
to the Producer an advance in the amount of _______________
($______) Dollars upon the full execution of this Agreement.

(b)

In connection with any Master(s) produced solely by You
hereunder containing the performances of Company’s or its
Affiliates’ exclusive recording Artists that have a recording budget
provided by a Distributor, your net advance for each of such
Master(s) shall be as follows:
(i)

A minimum of _____________ ($________ Dollars during
the Initial Period;

(ii)

A minimum of _____________ ($________ Dollars during
the Option Period; and

(c)

Company shall have the right to suspend payment of your producer
fee above, in the event you should be in breach of this Agreement
or should to fail to follow any material directives given to you by
the Company.

(d)

You shall be responsible for paying your personal income taxes on
all compensation paid to you hereunder. The above-referenced

3
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advances shall be recoupable from your royalties payable under
paragraph “5” below and not from publishing royalties.
5.

Royalties.
Conditioned upon the fulfillment of your obligations pursuant to this
Agreement, Company shall pay you, or direct its distributors of licensees
to pay you the following royalties (which shall constitute Gross
Compensation hereunder) with respect to the sale of phonograph records
embodying master recordings for which you have provided Production
Services as a producer for Company or any of Company’s Affiliates for
Company’s exclusive artists:
(a)

(i)
a basic royalty of three (3%) percent of the retail price from
time to time with respect to sales of albums embodying masters
produced by you hereunder through normal retail channels in the
United States;
(ii)
Each such royalty above shall be increased by one-quarter
of one (0.025%) percent at 250,000 net U.S. LPs sold and an
additional one-quarter of one (0.025%) percent at 500,000 net U.S.
LPs sold; and the calculations for determining such escalations
shall be the same as those utilized by Company’s distributor.

(b)

The royalties payable to you pursuant to paragraph 5(a) above shall
in all respects be calculated and determined in the same manner as
the basic royalty payable to the artist whose performances are
embodied on the master recordings produced by you (without
regard to any sales escalations) is calculated and determined with
respect to such sales, including digital online streaming, in the
same manner in which Company’s distributor accounts to it.

(c)

Notwithstanding anything to the contrary contained in this
Agreement, the royalty payable to you pursuant to paragraph 5(a)
above with respect to any phonograph record embodying master
recordings which are not produced by you together with other
master recordings which are not produced by you shall be
computed by multiplying the otherwise applicable royalty (using
the royalty rate set forth in paragraph 5(a) above as same may be
calculated and reduced in accordance with paragraph 5(b) above
by a fraction, the numerator of which shall be the number of
master recordings produced by you and the denominator of which
shall be the total number of master recordings embodied on such
phonograph record.

4
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6.

(d)

Notwithstanding any of the foregoing, no record royalties shall be
payable to you until the total sum of the advances theretofore paid
to you and all applicable recording costs incurred by you in
connection with your services hereunder shall have been recouped
by Company from royalties otherwise payable to you under this
Agreement.

(e)

In the event Company furnishes your Production Services to coproduce a master recording with another producer, subject to your
prior approval, the royalties otherwise payable to you shall be
reduced by a fraction, the numerator of which shall be one (1) and
the denominator of which shall be the total number of co-producers
of such master recording.

(f)

With respect to uses of phonograph records for which Company
has furnished your Production Services as a producer (i) for which
Company or Company’s Affiliate receives a flat fee payment, and
(ii) audiovisual works embodying such master recordings for
which Company or Company’s Affiliate receives payment from a
third party, you shall receive a royalty equal to fifty (50%) percent
of the net amount received by Company, which royalty shall be
prorated if you are given less than one hundred (100%) percent
production credit.

Gross Compensation From Third Parties.
(a)

As used in this Agreement, the expression “Gross Compensation”
includes, without limitation, any and all forms of income,
payments, consideration, compensation, sums, including salaries,
advances, fees, royalties, bonuses, paid to you or applied for your
benefit, directly or indirectly, (i.e.: any corporation, partnership or
other entity in which you have an interest), regardless of by whom
procured, as a result of Company furnishing your Production
Services.

(b)

Notwithstanding anything to the contrary contained in this
Agreement, Company shall not receive its fee on Gross
Compensation received by you in connection with your services as
a musician or arranger on third party engagements, and you shall
not charge Company or Company’s Affiliates, any fees for your
services as a musician or arranger on recording projects in which
you furnish your Production Services to Company and/or
Company’s Affiliates.

5
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7.

8.

Company’s Fees.
(a)

Company shall deduct and retain for its own benefit as Company’s
basic fee of fifty (50%) percent during the Initial Contract Period
and the Option Period of the Gross Compensation payable in
connection with the furnishing of your Production Services to third
parties (i.e.: other than Company or any of Company’s Affiliates)
pursuant to this Agreement.

(b)

Company’s fee shall be deducted by Company from the Gross
Compensation payable with regard to your Production Services,
without any limitation of time, directly or indirectly, or by any
person, firm or corporation on your behalf pursuant to (i) any and
all contracts, engagements and commitments entered into or
negotiated during the Term hereof; (ii) any and all extensions,
additions, substitutions, renewals, replacements, modifications and
amendments of all such contracts, engagements and commitments.

(c)

The fee due to Company hereunder shall be payable immediately
upon receipt of the Gross Compensation upon which the fee is
based. Company may deduct and retain the fee from your Gross
Compensation, prior to remitting the balance to you pursuant to
Paragraph 8 below. Any and all Gross Compensation received
directly by you shall be delivered by you to Company immediately
after your receipt thereof.

(d)

The compensation set forth hereinabove which shall be paid to
Company shall be a continuing interest, and shall not be revocable
at your pleasure. It is intended by you to create an agency coupled
with an interest and the appointment and engagement of Company
and Company’s right to receive the fee as provided for herein are
the inducements for Company to enter into this Agreement.

Statements.
Within ninety (90) days after the close of each semi-annual period during
the Term of this Agreement and thereafter as long as Company collects or
receives any Gross Compensation on your behalf, Company shall render a
written accounting statement to you setting forth all Gross Compensation
received by Company on your behalf during the preceding calendar
quarter, specifying the source thereof and the deductions thereof for
Company’s fee hereunder. Each such accounting statement shall be
accompanied by payment to you for the net sum thereon shown to be due
you for such accounting period and the amount of the minimum guarantee
due to you.

6
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9.

Name and Likeness.
You agree that Company shall have the right, but not the obligation to use
your name, voice, approved likeness and approved biographical
information in connection with any use or exploitation of your Production
Services and in connection with advertising, publicizing, exhibition and/or
other exploitation of the phonograph records of Company, Company’s
Affiliates or any third party to whom your Production Services are
furnished, and Company and Company’s Affiliates’ business. Subject to
your reasonable approval, Company shall have the right to issue publicity
concerning you with respect to your Production Services.

10.

Warranties and Representations.
You warrant, represent and agree that:

11.

(a)

You have the full right, power and authority to enter into this
Agreement and to grant to Company all the rights granted herein;

(b)

You are not subject to any disability, restriction or prohibition,
contractual or otherwise, which will limit or in any way or manner
prohibit the full performance by you of this Agreement or which
could interfere with or derogate from the full enjoyment by
Company of all the rights herein granted to Company;

(c)

Neither the results and proceeds of your Production Services nor
the use by Company, Company’s Affiliates or any third party of
the master recordings produced by you hereunder shall violate or
infringe upon the copyright, property, privacy or other rights of
any third party; and

(d)

Company shall be entitled to furnish your Production Services to
third parties during the Term of this Agreement; you will abide by
all of the terms and conditions of agreements entered into by
Company with respect to such Production Services; and you will
sign letters of inducement which may be required by such third
parties.

Indemnification.
You shall indemnify and defend Company, its assigns, and licensees, and
hold them free and harmless from and against any and all claims, losses,
damages, liabilities, and expenses (including but not limited to reasonable
attorneys’ fees) arising out of, connected with, or resulting from any
alleged breach or breach of any of your covenants, undertakings,
representations, or warranties in this Agreement, which claim is reduced to

7

ENTERTAINMENT LAW INSTITUTE
215 of 285

an adverse judgment or a settlement entered into by Company with your
consent, which consent shall not be unreasonably withheld. You shall
reimburse Company, on demand, for any payments made by Company at
any time with respect to any such claim, loss, damage, liability or expense.
12.

Injunction.
You acknowledge that the rights granted to Company herein and the use of
your name and likeness are of unique, exceptional, and extraordinary
value, and in the event of any breach by you of the undertakings or
obligations set forth in this Agreement, Company shall be entitled to seek
an injunction and to enforce the same, in addition to any other remedies
available to Company.

13.

Assignment.
Company may, at its election, assign this Agreement or any part thereof or
any of its rights hereunder to any party owning or acquiring a substantial
portion of the stock or assets of Company or to any subsidiary, parent or
affiliated company or pursuant to any reorganization or amalgamation or
otherwise but Company shall remain liable hereunder. You shall not have
the right to assign this Agreement.

14.

Notices.
Except as otherwise specifically provided herein, all notices hereunder
shall be in writing and shall be given by registered or certified mail, return
receipt requested or by overnight courier, at the respective addresses
hereinabove set forth, or such other address or addresses as may be
designated by either party. Such notices shall be deemed given when
mailed or delivered except that notice of change of address shall be
effective only from the date of its receipt. Copies of all notices sent to
Company shall simultaneously be sent to __________________________
___________________________________________________________.

15.

Co-Publishing.

(a)

Producer and/or his publishing designee hereby irrevocably and absolutely
assigns, conveys and sets over to Company a fifty (50%) percent interest
in the worldwide copyright (and all renewals and extensions thereof) and
all other rights in and that portion of the so-called "publisher's share"
retained by Producer to each musical composition written, owned or
controlled, in whole or in part by Producer prior to or during the Term
hereof (each a "Published Composition"). For purposes of clarification
and the avoidance of doubt, it is specifically acknowledged that you shall
receive fifty (50%) percent of all royalties attributable to the so-called

8
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"publisher's share" of Published Compositions hereunder and one hundred
(100%) percent of all royalties attributable to the so-called "writer's share"
of Published Compositions hereunder, for a total of fifty (50%) percent of
your overall publishing royalties.
(b)

Company shall be the exclusive administrator of all rights in and to each
such Published Composition, and it shall be entitled to exercise any and all
rights with respect to the control, exploitation and administration of the
Published Composition, including without limitation, the sole right to
grant licenses, collect all income other than the Writer's share of
performance royalties, which Producer/Writer shall continue to receive
directly from its performance society and to use the name, approved
likeness and approved biographical material of each composer, lyricist and
songwriter hereunder in connection with each applicable Published
Composition for the full term of copyright (including all renewals and
extensions thereof) in and to each Published Composition; and

(c)

Producer represents and warrants that the Published Compositions are
original and do not infringe upon or violate the rights of any other person
and that Producer has the full and unencumbered right, power and
authority to grant to Company all of the rights herein granted to
Company. Producer hereby indemnifies Company against any loss,
damage or expense (including reasonable attorney's fees) in respect of any
claims, demands, liens or encumbrances. Company shall have the benefit
of all warranties and representations given by the writers of the Published
Compositions.

(d)

From all royalties earned and received by Company in the United States of
America from the exploitation of the Published Compositions throughout
the world (the "Gross Receipts"), Company shall:
(i)
deduct and retain any and all out-of-pocket costs incurred
by Company in connection with the exploitation, administration
and protection of the Controlled Compositions (including an
administration fee equal to five (5%) percent of Gross Receipts;
and
(ii)
deduct and pay royalties payable to the writers of the
Published Compositions (which Producer warrant and represent
shall not exceed fifty (50%) percent of the Gross Receipts). In
addition, the royalties payable to the writers of the Published
Compositions pursuant to this subparagraph shall not include any
portion of public performance income received by Company from
any performing rights society which pays writers, authors or
composers the writer's share of such income directly).
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(e)

After deduction of the sums set forth in (d)(i) and (ii) ("Net Receipts")
Company shall pay and/or credit to Producer, fifty (50%) percent of the
Net Receipts.

(f)

Accountings for such royalties shall be rendered semi-annually subject to
all the terms and provisions hereof.

(g)

Any assignment made of the ownership or copyright in, or right to license
the use of, any Published Compositions referred to in this paragraph shall
be made subject to the provisions hereof. The provisions of this paragraph
are accepted by Producer, on your own behalf and on behalf of any other
owner of any Published Compositions or any rights therein.

(h)

Producer shall promptly provide Company with a copy of your songwriter
agreement with the writer of each Published Composition or such other
agreement evidencing your rights in and to such Published Composition,
and Producer shall provide Company with copies of such agreements with
respect to Published Compositions not yet created promptly after their
creation.

(i)

Producer shall execute and deliver to Company any documents (including
without limitation, assignment of copyright) which Company may
reasonably require to vest in Company and/or its designees, the copyright
and other rights herein granted to Company in respect of each Published
Composition. If Producer shall fail to promptly execute such document
within ten (10) days after notice of same, Producer hereby irrevocably
grant to Company a power of attorney to execute such document in your
name.

15.

Non-Circumvention & Confidentiality.
You shall consider all information received from Company, whether
directly or indirectly, as strictly proprietary and confidential and agree not
to disclose any such information in whole or in part to any Third Party
without Company’s prior written consent. You understand and agree that
any information furnished to You by Company is highly sensitive and
strictly confidential and shall be maintained by You with the utmost
Confidence and Confidentiality. You understand and agree that all such
Information is being furnished solely in connection with its consideration
of the Agreement presented by Company. You agree that any release of
Confidential Information, in violation of the terms of this Agreement,
constitutes a breach of duty owed to Company. You agree not to
circumvent this Agreement for twenty-four (24) months after the
expiration of this Agreement and further agree to work only with and
through Company involving this Agreement whether directly or indirectly.
In the event there is a breach of this Agreement, Company shall be entitled
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to an immediate injunction ex-part against further breach and to all other
remedies permitted by law or equity.
16.

(c)

Miscellaneous.
(a)

This Agreement contains the entire understanding of the parties
hereto relating to the subject hereof and cannot be changed or
terminated by you except by an instrument signed by you and
Company. A waiver by either party of any term or condition of
this Agreement in any instance shall not be deemed or construed as
a waiver of such term or condition for the future, or of any
subsequent breach thereof. All remedies, rights, undertakings,
obligations, and agreements contained in this Agreement shall be
cumulative and none of them shall be in limitation of any other
remedy, right, undertaking, obligation or agreement of either party.

(b)

No breach of this Agreement on the part of Company or you shall
be deemed material, unless written notice of such breach is given
and the party receiving such notice shall fail to cure such breach
within sixty (60) days after receipt of such notice if such breach is
reasonably capable of being fully cured within such sixty (60) day
period; or if such breach is not reasonably capable of being fully
cured within such sixty (60) day period, if any party commences to
cure such breach within such sixty (60) day period and proceeds
with reasonably diligence to complete the curing of such breach.
Notwithstanding the foregoing, the parties acknowledge that your
breach of the exclusive rights granted to Company hereunder shall
not be capable of cure.
If any part of this Agreement shall be determined to be invalid or
unenforceable by a court of competent jurisdiction or any other
legally constituted body having jurisdiction to make such
determination, the remainder of this Agreement shall remain in full
force and effect.
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This Agreement shall be construed under the laws of the State of
___________________.
IN WITNESS WHEREOF, the parties hereto have executed this
Agreement effective at and as of the day and year first above written.
(COMPANY NAME)
By: ________________________________
An Authorized Signatory

ACCEPTED AND AGREED TO:

______________________________________
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PRODUCER CONTRACT
AGREEMENT made as of May _, 2015, by and between ________ LLC (the “Company”) with
its principal offices at _______, New York ____ and ______ ______ (the “Producer”) with a residence at
__________________ .
The parties hereby agree as follows:
1.
PRIOR RECORDINGS: The parties acknowledge that Producer has produced various audio
recordings for Company in connection with various recording artists (the “Prior Recordings”). The Prior
Recordings are listed in Schedule A attached hereto. This Agreement will set forth the terms that apply to
the Prior Recordings and any other Recordings produced by the Producer at the request of the Company
(the “Recordings”).
This agreement was designed to cover recordings that the producer had previously made for the label as
well as future recordings.

2.
DUTIES: During the term of this Agreement, Producer agrees to produce and mix the
Recordings. Producer shall perform his duties on a non-exclusive basis.
The last sentence means that the producer may accept work form other labels or artists.
3.
TERM: The term of this Agreement shall commence as of the date hereof and shall continue until
either party terminates the Agreement upon thirty (30) days notice.
4.
RECORDING PROCEDURE: Recording sessions for the Recordings shall be conducted by
Producer for Company and at such times and places as shall be designated by mutual decision of
Company and Producer. All individuals rendering services in connection with the production of the
Recordings shall be subject to Company’s approval. Each Recording shall embody the performance by
an artist of a single musical composition designated by the Company. Each Recording and final mix shall
be subject to Company’s approval as technically and commercially satisfactory for the manufacture,
broadcast and sale of phonorecords, and, upon Company’s request, Producer shall re-record any musical
composition or other selection until a Recording is technically and commercially satisfactory to
Company. The Recordings shall be, at Company’s election, maintained at a recording studio or other
location designated by Company, in Company’s name and subject to its control.
6.

COMPENSATION:

(a)
As complete and exclusive consideration for the services and rights provided by Producer
hereunder, the Company shall pay Producer five percent (5%) of “Net Profits,” as defined herein from
exploitation of the Recordings. Net Profits shall be defined as follows: “Gross Income” as defined below
minus “Expenses” as defined below.
(b)
Gross Income shall be any and all income monies received by Company from the exploitation of
the Recordings including from sale, license, assignment, lease, or rental of the Recordings or any other
1
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use thereof including sale or license of phonorecords in any media now known or hereinafter developed
throughout the world for as long as company receives income from such exploitation.

(c)
Expenses shall mean any actual recording costs paid by Company, except the royalty
payable to Producer hereunder, including without limitation fees to session musicians,
engineers, mixing, mastering, sample and clearance costs.
Basically, the producer will receive 5% of gross income from the exploitation of his recordings
minus production costs.
7.

GRANT OF RIGHTS

(a)
All Recordings recorded hereunder, from the inception of recording thereof, and all Records
manufactured there from, together with the performances embodied thereon, shall be the sole property of
Company throughout the universe, free from any claims whatsoever by you, the Artist, or any other
Person; and Company shall have the exclusive right to copyright such Recordings in its name as the
owner and author thereof and to secure any and all renewals and extensions of such copyrights. The
product of all persons rendering services in connection with the recording of such Recordings, including
Producer shall be deemed “work made for hire” for Company. If such product is determined not to be a
“work made for hire” then Producer hereby assigns all rights, including without limitation the copyright
in the recordings, to Company.
(b)
Without limiting the generality of the foregoing, Company and any person authorized by
Company shall have the unlimited exclusive right, throughout the universe, to manufacture records by any
method now or hereafter known, be it physical or digital, derived from the Recordings made hereunder,
and to sell, market, transfer or otherwise deal in the same under any trademarks, trade names and labels,
or to refrain from such manufacture, sale and dealing. Such rights shall exist for the duration of the
copyrights in such records.
(c)
Company and Distributor have the exclusive right to distribute the Artist’s recordings directly to
consumers by means of any and all media, including, without limitation, by means of electronic
transmissions.
Note that although this is a work for hire provision it applies only to the recording not to the underlying
musical composition. So if the producer contributes to creating the song, by for instance, composing the
beat, he retains his ownership of that part of the musical composition contained in the recording. In
Paragraph 11Producer grants the label the right to use his contribution to the song in the Recording, but
retains the right to receive a royalty for that use.

d.
Company and any Person authorized by Company each shall have the exclusive right throughout
the universe, and may grant to others the right, to reproduce, print, publish, or disseminate in any medium
the Artist’s name, portraits, pictures, likenesses and biographical material concerning you, as news or
information, or for the purposes of trade, or for advertising purposes in connection with Records
hereunder. During the Term of this Agreement, neither you nor the Artist shall not authorize any Party
other than Company to use the Artist’s name or likeness in connection with the advertising or sale of
Records. As used in this Agreement, “name” shall include, without limitation, any professional names.
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8.
ACCOUNTING AND PAYMENT: Company shall account to Producer on a semi-annual basis
starting December 31, 2015 and continue so long as Net Profits are earned, by furnishing statements and
any payments due to Producer after deduction of permissible Expenses. Each such accounting statement
shall include a description of any transaction subject to this Agreement including identification of any
third party, the amount paid and the nature of the products and/or services for which payment was made.
Each such accounting statement shall cover all relevant transactions for the immediately preceding semiannual period.
9.

AUDIT:

(a)
Producer shall have the right, at any time, to give Company written notice of Producer’s intention
to examine Company's books and records with respect to each royalty statement. Such examination shall
occur no more than once each year and be commenced no sooner than one (1) month and no later than
three (3) months after the date of such notice, at Producer’s sole cost and expense, by any certified public
accountant or attorney designated by Producer, provided that he or she is not then engaged in an
outstanding examination of Company's books and records on behalf of a person other than Producer. Such
examination shall be made during Company's usual business hours at the place where Company maintains
the books and records which relate to Producer, and which are necessary to verify the accuracy of the
statement or statements specified in Producer’s notice to Company. Company shall have no obligation to
produce such books and records more than once.
(b)
Unless Producer provides a notice to examine Company’s books and records within six (6)
months of receipt by Producer of any royalty statement, each such statement rendered to Producer shall be
final, conclusive and binding on Producer and shall constitute an account stated. Producer shall be
foreclosed from maintaining any action, claim or proceeding against Company in any forum or tribunal
with respect to any statement or accounting rendered hereunder unless such action, claim or proceeding is
commenced against Company in a court of competent jurisdiction within one (1) year after the date that
such statement or accounting is received by Producer.
(c)
Producer acknowledges that Company's books and records contain confidential trade information.
Neither Producer nor Producer’s representatives will communicate to others, or use on behalf of any other
person, any facts or information obtained as a result of such examination of Company's books and
records, except as may be required by law or judicial decree.
10.
NAME AND LIKENESS: Producer hereby grants to Company the right to issue and authorize
publicity concerning Producer and to use his name, voice and likeness and approved biographical data in
connection with the distribution, exhibition, advertising, and exploitation of the Recordings.
11.

CONTROLLED COMPOSITIONS

(a) Producer represents and warrants that each Controlled Composition (as defined below) is
original and does not infringe upon or violate the rights of any other person and that Producer has the full
and unencumbered right, power and authority to grant to Company all of the rights herein granted to
Company. Producer hereby indemnifies Company against any loss, damage or expense (including
reasonable attorneys' fees) in respect of any third party claims, demands, liens or encumbrances.
“Controlled Composition” shall mean a musical composition embodied in a Recording recorded or
released hereunder, which musical composition (i) is written or composed, in whole or in part, by
Producer or (ii) is owned or controlled, in whole or in part, directly or indirectly, by Producer.
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(i) Producer hereby grants to Company the right to distribute any Recording embodying
a Controlled Composition. Company shall pay Producer a mechanical royalty of three quarters (¾) of the
current statutory royalty rate in effect at the time of release of the Recording embodying the Controlled
Composition at issue, pro-rated by Producer’s percentage of ownership in the musical composition.
Under this provision, the Producer grants the label the right to use his contribution to the musical
Composition. In return he receives a royalty of ¾ “stat,” that is the statutory rate of 9.1 cents, or
1.75 cents per minute or fraction thereof for songs over five minutes. But this royalty is pro-rated
depending on his percentage of ownership. Suppose the Producer contributed the beat and the artist
created the lyrics. They may enter into a deal that each owns 50% of the song. In this case the producer’s
mechanical royalty would be 50% x ¾ x 9.1 cents for songs less than 5 minutes in duration. If the record
sold a million copies, his mechanical would be $34,125 (50% x ¾ x 9.1 cents x one million dollars).
12.
LEGAL COUNSEL: Company hereby acknowledges that he has sought and received legal advice
from independent counsel or that he has voluntarily waived his right to independent counsel with respect
to the terms and provision contained in this Agreement.
13.
INDEPENDENT CONTRACTOR: Producer and Company shall have the relationship of
independent contractors. Nothing herein shall be construed to place Producer and Company in the
relationship of principal and agent, employer and employee, master and servant, partners, or joint
venturers, and neither party shall have expressly or by implications, represented themselves as having any
authority to make contracts in the name of, or binding on, each other, or to obligate the other in any
manner.
14.
NOTICES: Notices, reports, accountings or other communication which the Producer or the
Company may be required or desire to send to the other, must be delivered EITHER by



certified mail, return receipt requested to the parties at the addresses first written above or
other address to be designated by Producer or Company.
electronic mail at the following addresses:
(i) for Company: ___________@___.com
(ii) for Producer: ___________@___.com

15.
ASSIGNMENT: Producer may not assign this Agreement. Company may assign its right or any
of its rights hereunder to any person, firm, or corporation including a corporation in which the Producer is
a principal, provided that (i) Producer shall remain responsible for any payments required to be made
under this Agreement, and (ii) the assignee has the necessary cash on hand to make any payments
required under this Agreement.
16.
ENTIRE UNDERSTANDING: This Agreement constitutes the entire understanding between
the parties with reference to this matter, and supersedes all prior agreements, written or oral. This
Agreement cannot be modified except by written instrument signed by the parties.
17.
GOVERNING LAW: This Agreement is made, and is to be construed under the laws of the
State of New York with respect to contracts to be executed and performed in this State, and the courts of
New York State shall have exclusive jurisdiction thereto.
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18.
ENFORCEMENT: If any provision of this Agreement shall be found invalid or
unenforceable, then such provision shall not invalidate or in any way affect the enforceability of the
remainder of this Agreement.
19.
WARRANTIES AND REPRESENTATIONS: Producer hereby agrees that he has the right to
enter into this Agreement. He further warrants that no material contributed by him to the Recordings shall
violate any rights of any third party, and more specifically that he shall not use any samples of any other
copyright work without the express prior written permission of the Company.
20.
INDEMNIFICATION: Producer hereby agrees to and does indemnify, save, and hold Company
harmless from all damages, liabilities, costs, losses and expenses (including legal costs and reasonable
attorney’s fees) arising out of or connected with any claim, demand, or action by a third party which is
inconsistent with any of the warranties, representations, or covenants made by Producer in this
Agreement. Producer agrees to reimburse Company, on demand, for any payment made by Company or
Company’s designee(s) at any time with respect to any such damage, liability, cost, loss or expense to
which the foregoing indemnity applies.
ACCECTED AND AGREED:
[NAME OF COMPANY]
__________________________
Authorized Signatory
Accepted and Agreed
__________________________
Name
SS#
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SCHEDULE A
Reference is made to the Producer Contract made as of May _, 2015, by and between _________ LLC
(hereinafter referred to as “Company”) with its principal offices at _________, New York ______ and
__________ (hereinafter referred to as “Producer”) with a residence at _________________
Prior Recordings:
______________featuring _________
______________featuring _________
______________featuring _________
______________featuring _________
______________featuring _________
______________featuring _________
______________featuring _________
______________featuring _________
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COMPANY
ADDRESS

Names
c/o
Address
As of August 6, 2013
This shall constitute the entire agreement between ______________ with a residence at ______________
(hereafter referred to collectively as “You”), and __________ (hereafter referred to as “Company”) with
offices at _________________, in regard to certain musical recordings to be produced by You (the
“Beats”).
1.
You shall produce and deliver at least six (6) Beats to Company. The Beats shall include both the
sound recordings and the underlying music compositions embodied therein.
This kind of agreement can be used for one beat or a number of beats, as is the case in this particular
agreement. It can also be modified to include future beats to be approved by the company or the artist, or
mutually approved by both parties.
2.
As the sole consideration for Your services hereunder and the rights granted herein, Company
shall pay You the following compensation:
(a)
One Thousand Dollars ($1,000) upon execution of this agreement and One Thousand
Dollars ($1,000) upon delivery and approval of said Beats. Such compensation shall be inclusive of any
otherwise required union residuals, re-use fees or other form of compensation.
(b)
Company shall also pay You five percent (5%) of any “Profits.” Profits shall mean: Any
monies actually received by Company from exploitation of the Beats throughout the world in any media
including sale, license or other use of the Beats minus the payment in Para. 2(a) and any other bona fide
actual out-of pocket recording costs including engineer fees to session musicians, vocalists, other
producers, engineers, mixing, mastering, sample and clearance costs. Company shall provide an
accounting statement to You and pay You six (6) months after receipt by Company of any Profits.
Thereafter Company shall pay You at the end of each additional six (6) month period if it receives any
Profits during such period.
(c)
If Company distributes any Beat to the public it shall afford You credit as producers of
that Beat if Company receives credit as the Executive Producer, provided that if a Beat is re-mixed or
altered, Company shall have the right to credit other persons as additional producers. The size, manner
and placement of such credit shall be in Company’s discretion.
3.
All Beats to be delivered to Company hereunder shall be deemed to have been created on a “work
for hire” basis as that term is defined under the U.S. Copyright Law, and Company shall be deemed to be
the exclusive author of the Beats and owner of all rights therein including any copyrights in the Beats. If
for any reason this agreement shall not be considered to be work for hire, You hereby assign, grant, sell
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and convey all rights in the Beats, including the music composition and sound recording copyrights
therein, to Company.
4.
Company shall have the exclusive right to perform, distribute, license, assign, sell and exploit the
Beats, or any individual Beat, in any media now known or hereafter developed throughout the world in
perpetuity for any promotional or commercial purpose. Without limiting the foregoing, Company shall
have the right to edit, re-mix, re-record or make any other derivative use of the Beats whatsoever.
5.
(a)
You warrant and represent that the Beats are completely original with You including the
music embodied in the Beats. You further warrant and represent that You have all the rights necessary to
enter into this agreement and grant the rights herein, that the Beats shall not violate the rights of any third
parties, and that Company shall not be required to seek permission from, or pay any compensation
whatsoever to, any third party in connection with its exploitation of the Beats. You hereby indemnify
Company against any claims arising in connection with Company’s exploitation of the Beats, or these
warranties and representations, including reasonable attorneys’ fees.
(b)
Notwithstanding anything to the contrary above, the parties acknowledge that if a Beat includes a
sample of any third party music and/or recordings, You shall identify that sample in writing and if
Company decides to accept the Beat, Company shall be responsible for clearing that sample. Otherwise
Paragraph 5(a) shall apply to all the Beats covered by this agreement.
6.
Company shall have the right to use Your name, approved likeness and bio to promote the Beats
in any media throughout the world in perpetuity.
7.
When signed by You and Company, this agreement shall constitute our complete understanding.
The laws of Virginia applicable to agreements to be made and performed in Virginia shall govern the
terms of this agreement, and the Courts of Virginia shall have exclusive jurisdiction over any controversy
arising hereunder.
The Company in this case was headquartered in Virginia and therefore wanted Virginia as the jurisdiction
in case a dispute arose between the parties.
Once signed by both parties, this shall constitute our entire agreement as of the date first above written.
[NAME OF COMPANY]
__________________________
Authorized Signatory
Accepted and Agreed
__________________________
Name
SS#
Accepted and Agreed
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__________________________
Name
SS#
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This Agreement is for a series of masters to be fully produced for an indie label. It provides for a royalty
for the sale or license of the Recordings just as the prior agreement does. But it also provides for a royalty
in connection with regard to the producer’s contribution to the creation of the underlying song. Suppose
the Producer created the beat and the artist contributed the lyrics. In this agreement the label would pay
the Producer a royalty for use of the song. The annotations for Paragraph 11 explain how much that
royalty would be.

PRODUCER CONTRACT
AGREEMENT made as of May _, 2015, by and between ________ LLC (the “Company”) with
its principal offices at _______, New York ____ and ______ ______ (the “Producer”) with a residence at
__________________ .
The parties hereby agree as follows:
1.
PRIOR RECORDINGS: The parties acknowledge that Producer has produced various audio
recordings for Company in connection with various recording artists (the “Prior Recordings”). The Prior
Recordings are listed in Schedule A attached hereto. This Agreement will set forth the terms that apply to
the Prior Recordings and any other Recordings produced by the Producer at the request of the Company
(the “Recordings”).
This agreement was designed to cover recordings that the producer had previously made for the label as
well as future recordings.

2.
DUTIES: During the term of this Agreement, Producer agrees to produce and mix the
Recordings. Producer shall perform his duties on a non-exclusive basis.
The last sentence means that the producer may accept work form other labels or artists.
3.
TERM: The term of this Agreement shall commence as of the date hereof and shall continue until
either party terminates the Agreement upon thirty (30) days notice.
4.
RECORDING PROCEDURE: Recording sessions for the Recordings shall be conducted by
Producer for Company and at such times and places as shall be designated by mutual decision of
Company and Producer. All individuals rendering services in connection with the production of the
Recordings shall be subject to Company’s approval. Each Recording shall embody the performance by
an artist of a single musical composition designated by the Company. Each Recording and final mix shall
be subject to Company’s approval as technically and commercially satisfactory for the manufacture,
broadcast and sale of phonorecords, and, upon Company’s request, Producer shall re-record any musical
composition or other selection until a Recording is technically and commercially satisfactory to
Company. The Recordings shall be, at Company’s election, maintained at a recording studio or other
location designated by Company, in Company’s name and subject to its control.
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6.

COMPENSATION:

(a)
As complete and exclusive consideration for the services and rights provided by Producer
hereunder, the Company shall pay Producer five percent (5%) of “Net Profits,” as defined herein from
exploitation of the Recordings. Net Profits shall be defined as follows: “Gross Income” as defined below
minus “Expenses” as defined below.
(b)
Gross Income shall be any and all income monies received by Company from the exploitation of
the Recordings including from sale, license, assignment, lease, or rental of the Recordings or any other
use thereof including sale or license of phonorecords in any media now known or hereinafter developed
throughout the world for as long as company receives income from such exploitation.

(c)
Expenses shall mean any actual recording costs paid by Company, except the royalty
payable to Producer hereunder, including without limitation fees to session musicians,
engineers, mixing, mastering, sample and clearance costs.
Basically, the producer will receive 5% of gross income from the exploitation of his recordings
minus production costs.
7.

GRANT OF RIGHTS

(a)
All Recordings recorded hereunder, from the inception of recording thereof, and all Records
manufactured there from, together with the performances embodied thereon, shall be the sole property of
Company throughout the universe, free from any claims whatsoever by you, the Artist, or any other
Person; and Company shall have the exclusive right to copyright such Recordings in its name as the
owner and author thereof and to secure any and all renewals and extensions of such copyrights. The
product of all persons rendering services in connection with the recording of such Recordings, including
Producer shall be deemed “work made for hire” for Company. If such product is determined not to be a
“work made for hire” then Producer hereby assigns all rights, including without limitation the copyright
in the recordings, to Company.
(b)
Without limiting the generality of the foregoing, Company and any person authorized by
Company shall have the unlimited exclusive right, throughout the universe, to manufacture records by any
method now or hereafter known, be it physical or digital, derived from the Recordings made hereunder,
and to sell, market, transfer or otherwise deal in the same under any trademarks, trade names and labels,
or to refrain from such manufacture, sale and dealing. Such rights shall exist for the duration of the
copyrights in such records.
(c)
Company and Distributor have the exclusive right to distribute the Artist’s recordings directly to
consumers by means of any and all media, including, without limitation, by means of electronic
transmissions.
Note that although this is a work for hire provision it applies only to the recording not to the underlying
musical composition. So if the producer contributes to creating the song, by for instance, composing the
beat, he retains his ownership of that part of the musical composition contained in the recording. In
Paragraph 11Producer grants the label the right to use his contribution to the song in the Recording, but
retains the right to receive a royalty for that use.
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d.
Company and any Person authorized by Company each shall have the exclusive right throughout
the universe, and may grant to others the right, to reproduce, print, publish, or disseminate in any medium
the Artist’s name, portraits, pictures, likenesses and biographical material concerning you, as news or
information, or for the purposes of trade, or for advertising purposes in connection with Records
hereunder. During the Term of this Agreement, neither you nor the Artist shall not authorize any Party
other than Company to use the Artist’s name or likeness in connection with the advertising or sale of
Records. As used in this Agreement, “name” shall include, without limitation, any professional names.

8.
ACCOUNTING AND PAYMENT: Company shall account to Producer on a semi-annual basis
starting December 31, 2015 and continue so long as Net Profits are earned, by furnishing statements and
any payments due to Producer after deduction of permissible Expenses. Each such accounting statement
shall include a description of any transaction subject to this Agreement including identification of any
third party, the amount paid and the nature of the products and/or services for which payment was made.
Each such accounting statement shall cover all relevant transactions for the immediately preceding semiannual period.
9.

AUDIT:

(a)
Producer shall have the right, at any time, to give Company written notice of Producer’s intention
to examine Company's books and records with respect to each royalty statement. Such examination shall
occur no more than once each year and be commenced no sooner than one (1) month and no later than
three (3) months after the date of such notice, at Producer’s sole cost and expense, by any certified public
accountant or attorney designated by Producer, provided that he or she is not then engaged in an
outstanding examination of Company's books and records on behalf of a person other than Producer. Such
examination shall be made during Company's usual business hours at the place where Company maintains
the books and records which relate to Producer, and which are necessary to verify the accuracy of the
statement or statements specified in Producer’s notice to Company. Company shall have no obligation to
produce such books and records more than once.
(b)
Unless Producer provides a notice to examine Company’s books and records within six (6)
months of receipt by Producer of any royalty statement, each such statement rendered to Producer shall be
final, conclusive and binding on Producer and shall constitute an account stated. Producer shall be
foreclosed from maintaining any action, claim or proceeding against Company in any forum or tribunal
with respect to any statement or accounting rendered hereunder unless such action, claim or proceeding is
commenced against Company in a court of competent jurisdiction within one (1) year after the date that
such statement or accounting is received by Producer.
(c)
Producer acknowledges that Company's books and records contain confidential trade information.
Neither Producer nor Producer’s representatives will communicate to others, or use on behalf of any other
person, any facts or information obtained as a result of such examination of Company's books and
records, except as may be required by law or judicial decree.
10.
NAME AND LIKENESS: Producer hereby grants to Company the right to issue and authorize
publicity concerning Producer and to use his name, voice and likeness and approved biographical data in
connection with the distribution, exhibition, advertising, and exploitation of the Recordings.
11.
6
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(a) Producer represents and warrants that each Controlled Composition (as defined below) is
original and does not infringe upon or violate the rights of any other person and that Producer has the full
and unencumbered right, power and authority to grant to Company all of the rights herein granted to
Company. Producer hereby indemnifies Company against any loss, damage or expense (including
reasonable attorneys' fees) in respect of any third party claims, demands, liens or encumbrances.
“Controlled Composition” shall mean a musical composition embodied in a Recording recorded or
released hereunder, which musical composition (i) is written or composed, in whole or in part, by
Producer or (ii) is owned or controlled, in whole or in part, directly or indirectly, by Producer.
(i) Producer hereby grants to Company the right to distribute any Recording embodying
a Controlled Composition. Company shall pay Producer a mechanical royalty of three quarters (¾) of the
current statutory royalty rate in effect at the time of release of the Recording embodying the Controlled
Composition at issue, pro-rated by Producer’s percentage of ownership in the musical composition.
Under this provision, the Producer grants the label the right to use his contribution to the musical
Composition. In return he receives a royalty of ¾ “stat,” that is the statutory rate of 9.1 cents, or
1.75 cents per minute or fraction thereof for songs over five minutes. But this royalty is pro-rated
depending on his percentage of ownership. Suppose the Producer contributed the beat and the artist
created the lyrics. They may enter into a deal that each owns 50% of the song. In this case the producer’s
mechanical royalty would be 50% x ¾ x 9.1 cents for songs less than 5 minutes in duration. If the record
sold a million copies, his mechanical would be $34,125 (50% x ¾ x 9.1 cents x one million dollars).
12.
LEGAL COUNSEL: Company hereby acknowledges that he has sought and received legal advice
from independent counsel or that he has voluntarily waived his right to independent counsel with respect
to the terms and provision contained in this Agreement.
13.
INDEPENDENT CONTRACTOR: Producer and Company shall have the relationship of
independent contractors. Nothing herein shall be construed to place Producer and Company in the
relationship of principal and agent, employer and employee, master and servant, partners, or joint
venturers, and neither party shall have expressly or by implications, represented themselves as having any
authority to make contracts in the name of, or binding on, each other, or to obligate the other in any
manner.
14.
NOTICES: Notices, reports, accountings or other communication which the Producer or the
Company may be required or desire to send to the other, must be delivered EITHER by



certified mail, return receipt requested to the parties at the addresses first written above or
other address to be designated by Producer or Company.
electronic mail at the following addresses:
(i) for Company: ___________@___.com
(ii) for Producer: ___________@___.com

15.
ASSIGNMENT: Producer may not assign this Agreement. Company may assign its right or any
of its rights hereunder to any person, firm, or corporation including a corporation in which the Producer is
a principal, provided that (i) Producer shall remain responsible for any payments required to be made
under this Agreement, and (ii) the assignee has the necessary cash on hand to make any payments
required under this Agreement.

7
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16.
ENTIRE UNDERSTANDING: This Agreement constitutes the entire understanding between
the parties with reference to this matter, and supersedes all prior agreements, written or oral. This
Agreement cannot be modified except by written instrument signed by the parties.
17.
GOVERNING LAW: This Agreement is made, and is to be construed under the laws of the
State of New York with respect to contracts to be executed and performed in this State, and the courts of
New York State shall have exclusive jurisdiction thereto.
18.
ENFORCEMENT: If any provision of this Agreement shall be found invalid or
unenforceable, then such provision shall not invalidate or in any way affect the enforceability of the
remainder of this Agreement.
19.
WARRANTIES AND REPRESENTATIONS: Producer hereby agrees that he has the right to
enter into this Agreement. He further warrants that no material contributed by him to the Recordings shall
violate any rights of any third party, and more specifically that he shall not use any samples of any other
copyright work without the express prior written permission of the Company.
20.
INDEMNIFICATION: Producer hereby agrees to and does indemnify, save, and hold Company
harmless from all damages, liabilities, costs, losses and expenses (including legal costs and reasonable
attorney’s fees) arising out of or connected with any claim, demand, or action by a third party which is
inconsistent with any of the warranties, representations, or covenants made by Producer in this
Agreement. Producer agrees to reimburse Company, on demand, for any payment made by Company or
Company’s designee(s) at any time with respect to any such damage, liability, cost, loss or expense to
which the foregoing indemnity applies.
ACCECTED AND AGREED:
[NAME OF COMPANY]
__________________________
Authorized Signatory
Accepted and Agreed
__________________________
Name
SS#

8
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SCHEDULE A
Reference is made to the Producer Contract made as of May _, 2015, by and between _________ LLC
(hereinafter referred to as “Company”) with its principal offices at _________, New York ______ and
__________ (hereinafter referred to as “Producer”) with a residence at _________________
Prior Recordings:
______________featuring _________
______________featuring _________
______________featuring _________
______________featuring _________
______________featuring _________
______________featuring _________
______________featuring _________
______________featuring _________

9
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NAME OF ARTIST
ADDRESS
PURCHASE ORDER and AGREEMENT
TO:

____________ (“Producer”)
Date:

10/9/14

Song and Track:
_______________________________________
Delivery Date: Previously Delivered
Fee: Five Hundred Dollars ($500.00)
Fee includes all expenses.
RIGHTS TRANSFERRED: WORK FOR HIRE
All services performed in conjunction with the Song and Track including any materials such as rehearsal
tracks, outtakes, or other materials provided by Producer (“Materials”) shall be deemed to be performed
and delivered on a work for hire basis for ________ (“Artist”) and Artist shall be deemed to be the author
of the Materials and the owner of any copyrights in the same. If such services or Materials are for any
reason not deemed to be a work for hire, Producer hereby assigns all rights in the Materials including the
copyrights therein to Artist. Without limiting the generality of the foregoing, Artist and any person
authorized by Artist shall have the unlimited exclusive right, throughout the universe and in perpetuity, to
manufacture or create digital masters of the Song and Track by any method now or hereafter known,
derived from the Song or Track and to sell, license, market, transfer or otherwise deal in the same under
any trademarks, trade names and labels, or to refrain from such manufacture, sale and dealing. No other
compensation shall be due to Producer except the Fee set forth above.
Additional Terms
Time for Payment
Upon execution.
Warranties
Producer warrants and represents that (i) the Materials delivered hereunder shall be original; (ii) Producer
has full authority to enter into this agreement; (iii) the Materials will not violate the rights of any third
parties; and (iv) that Artist shall be entitled to use the Materials including the Song and Track for any
promotional or commercial purpose without permission from or payment to any third party. Producer
shall hold Artist harmless and indemnify Artist against any claim, including reasonable attorneys fees,
arising in connection with Artist’s use of the Materials.
1
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Complete Agreement and Governing Law
The laws of New York applicable to agreements to be made and performed in New York shall govern the
terms of this agreement, and the Courts of New York shall have exclusive jurisdiction over any
controversy arising hereunder. Once signed by both parties, this shall constitute our entire agreement as of
the date first above written.
AGREED:
__________________
[Artist]
__________________
[Producer]

2
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Three Contracts Every Music Producer Should
Know…
This is the fourth installment of an 11-part series on music industry agreements by attorney and
legal author Steve Gordon, author of The Future of the Music Business (Hal Leonard 4th Ed
2015). Steve’s earlier installments covered contracts for synchronization licensing, management
contracts, and production contracts (from hell). And for extra credit, you may want to check out
Gordon’s scintillating look at the dangers of direct publishing deals.
In this article, we’ll discuss music producer agreements in the context of the indie music
business rather than standard producer agreements used by major labels. A producer who works
on a major label project will generally have an experienced music attorney who will negotiate
these deals on their behalf. Often, the upfront money that a small label or an indie artist can
offer, if any at all, will not allow a producer to hire a lawyer.
This installment of the series is intended for producers in that situation as well as for indie artists
and small labels.
Major Label Producer Deals vs. Indie Producer Deals.
To begin this installment of the series, it’s useful to outline the differences in the agreements that
major labels use for producers and the contracts that a producer may encounter in the indie
world. A major label deal with a producer will generally include a producer fee ranging from
several thousand dollars to much more for a producer with a track record of making hits.
The producer would also usually receive a royalty of 3% to 5%, calculated in the same manner as
the artist’s royalty. For instance, if the artist’s royalty is a percentage of the suggested retail
price of a record, the producer’s royalty will be as well. Like the artist’s royalty (which typically
ranges from 12% to 18%), the producer’s royalty will be subject to multiple deductions, such as
packaging costs and a reduced royalty for foreign sales. The producer’s royalty will be deducted
from the artist’s royalty, in effect making the artist pay for the producer’s royalty.
Unlike the artist, the producer usually receives his royalty from the first record sold
after recoupment of recording costs. This means that once gross income exceeds production
costs, the producer is paid for all prior records sales – the artist is not.
When an artist or small label hires a producer, the upfront fees are usually significantly
less. Also, since the label and the artist may be the same entity, it does not make sense in many
cases to base the producer’s royalty on the artist’s royalty. In that case, the producer’s royalty, if
any, may be based on net receipts or “profits.” (See the second and third contracts in this
installment.)
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Beats
Many artists, particularly in hip hop and R&B but also in pop music, work with drum, digital or
other percussive “beats” as core elements of their recordings. Often, an artist or indie label will
search for the right beat on which to base a song. Although some beats are sampled, others are
purchased or licensed from a producer who creates beats with digital drum machines or other
studio equipment.
Some producers of beats, such as the Neptunes (Pharrell Williams and Chad Hugo), make more
elaborate beats than just drum sounds. A Neptunes production has drum machine sounds, but
also usually employs synthesizer riffs, sampling keyboard and other percussive sounds.
The Neptunes created some of the biggest hip hop, R&B and pop hits of the late 1990s and
2000s. So, acquiring a beat from them or Pharrell could be very expensive. However, many
new or emerging producers will offer their beats at a low fee or maybe even waive an upfront fee
in exchange for a royalty payable if the artist makes money from the song.
In the studio, a producer is ultimately responsible for the final sound of a recording. However,
often, an artist will buy a beat or license it and finish the production themselves or with another
producer.
Two Copyrights: ‘Sound Recordings’ and ‘Musical Works’
As we discussed in the prior installment on ‘sync’ licenses, copyright law protects ‘musical
works’ including songs and any accompanying words as well as orchestral works, librettos, and
other musical compositions. But copyright law also protects ‘sound recordings,’ that is,
recordings of musical compositions. A beat is usually both a sound recording and a musical
composition because the recording of a beat contains a separately copyrightable musical work.
For many years, producers generally did not create new music. They just recorded and tried to
enhance songs created by a songwriter who may have been the artist. However, that has
changed. Often in pop, R&B, and especially hip hop, producers are creating new music by
providing beats or even complete music floors over which an artist sings or a rapper ‘spits.’ In
that case, the producer is creating two copyrights: the sound recording and a part of the musical
composition.
This is why producers sometimes enter into deals with music publishers (see the next installment
of this series on music publishing agreements).
Beats Agreements
Often, a producer will sell a beat outright. In that case, the buyer will have the exclusive right to
use the beat. But other times, a producer will give a non-exclusive license to use a beat, and
reserve the right to use the beat for himself or license it to others.

ENTERTAINMENT LAW INSTITUTE
239 of 285

Work for Hire vs. Non-Exclusive License
If the agreement is a sale, it will usually be structured as a ‘work for hire.’ In a work for hire
agreement, the producer loses all rights in their beat, including the copyright and the right to use
the beat again for any purpose. If, on the other hand, the grant of rights is a non-exclusive
license, the producer keeps the copyright, and retains the right to use it or make other deals.
Here is a typical work for hire clause:
WORKS FOR HIRE: Producer agrees that all of the results and proceeds of his services shall be
deemed a “work made for hire” for the Company [or Artist] under the U.S.
Copyright. Accordingly, the Producer further acknowledges and agrees that Company is and
shall be deemed to be the author and/or exclusive owner of the Beat inclusive of the underlying
musical composition and sound recording contained in the Beat. Recordings and Musical
Compositions contained therein for all purposes and the exclusive owner throughout the world
of all the rights of any kind comprised in the copyright(s) thereof and any renewal or extension
rights in connection therewith, and of any and all other rights thereto, and that Company shall
have the right to exploit any or all of the Beat in any and all media, now known or hereafter
devised, throughout the universe, in perpetuity, in all configurations as Company
determines. In connection therewith Producer hereby grants to Company the right as attorneyin-fact to execute, acknowledge, deliver and record in the U.S. Copyright Office or elsewhere
any and all such documents pertaining to the Beat if he shall fail to execute same within five (5)
days after so requested by Company.
It’s always in the producer’s best interest to retain their copyrights. However, sometimes
the work for hire clause will be non-negotiable, and then the producer has to ask himself: ‘does
the upfront money compensate for the loss of the right to use the beat?’ Generally, when an
artist or indie label hires a producer to create a beat and fully produce one or more tracks, the
agreement will be a work for hire, but the producer usually receives an upfront and can negotiate
a “back-end” royalty.
Fees
The amount of the fee, if any, will depend on a variety of factors including whether the deal is a
sale or a license. A sale would generally be more expensive than a non-exclusive license under
which the producer keeps the right to reuse the beat. But, the most important factor in
determining the fee is the business reputation of the producer. A producer with a track record of
some successful tracks can demand fees of several thousand dollars or more, and a producer with
a track record of hits can command much higher amounts. But licensing, or even buying a beat,
from a talented but unproven producer can be a few hundred bucks or less. If the producer
receives a royalty in addition to the fee, the fee will be usually structured as an “advance” which
will be recoupable prior to payment of the royalty.
Royalty
As noted above, a royalty for a producer hired by an artist or small label may be structured based
on net receipts or net ‘profits.’ A traditional royalty for a producer who works with a big label is
3% to 5% based on the artist’s royalty. Net profits should be defined fairly, for instance, as the
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gross monies received from the sale or license of the tracks minus the producer’s fee and other
production costs (see annotations for the last agreement in this installment.)
Mechanicals
Even when an agreement is work for hire, it may be possible for the producer to retain the
copyright in his contribution to the underlying musical work, as opposed to the sound
recording. In that case, the label or artist will require the producer’s permission to use that
contribution so that they can exploit the recording.
In exchange for that permission, the producer usually receives a ‘mechanical’ royalty, i.e., a
royalty tied to the use of the underlying musical composition contained in the
record. Mechanical royalties are set by statute. The current mechanical rate is 9.1 cents per song
per copy sold (or for songs over five minutes, 1.75 cents per minute or fraction thereof). Since
the producer probably did not create 100% of the song, for instance, where someone else
(perhaps the artist) wrote the lyrics, the producer’s percentage ownership or “split” has to be
negotiated.
If the producer’s negotiated share is 50%, then he would receive 50% of ‘stat’ (i.e., 9.1 cents) for
each sale of the record containing the song. This would be in addition to his producer royalty
which is tied to income derived from the record rather than the song.
Finally, the label usually asks the producer to accept a 3⁄4 of the stat rate (that is, 75% of 9.1
cents). This is called the ‘Controlled Composition’ clause. There is really no justification for
it. All the major labels have used it for many years to reduce their pay out to artists who write
their own material and to producers who contribute to the creation of songs. The only
argument to justify this reduction is that it is an inducement for the label to use the song in the
record.
Three Producer Agreements: Two Simple Agreements for a Beat and a Net Receipts
Deal With an Indie Record Label
Re-printed below are three different producer deals that a producer working directly with an
artist or an indie label may receive. The first license is a simple work for hire deal for the sale of
a beat; the second is beat agreement in which the producer receives a royalty in connection with
the sale or license of the recording as well as an up-front payment; and the third agreement not
only provides a royalty for the recording, but also a royalty in connection with the producer’s
contribution to the underlying musical composition.
This simple work for hire agreement for the acquisition of a beat is favorable to the person or
company commissioning the beat. Since the agreement is work for hire the producer transfers all
his or her rights in the beat to the commissioning party, and that person or company in the beat –
both the music and the sound recording.
This agreement is more favorable to the producer as it provides a royalty to the producer and a
credit, although it’s still a work for hire and thereby makes the commissioning party (that is, the
company or artist) the sole author of the master and the underlying music.
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And finally, this agreement is for a series of masters to be fully produced for an indie label. It
provides for a royalty for the sale or license of the Recordings just as the prior agreement does.
But it also provides for a royalty in connection with regard to the producer’s contribution to the
creation of the underlying song. Suppose the Producer created the beat and the artist contributed
the lyrics. In this agreement the label would pay the Producer a royalty for use of the song.
The annotations for Paragraph 11 explain how much that royalty would be.
Steve Gordon is an entertainment attorney with over 20 years of experience in the entertainment
industry, including 10 years as Director of Business Affairs for Sony Music, attorney at a law
firm representing Atlantic and Elektra Records, and in-house music counsel for a Hollywood
studio. He is the author of The Future of the Music Business (Hal Leonard 4th Ed 2015).
Gordon gratefully acknowledges the assistance of Ryanne Perio in the preparation of this
article. Ryanne is a graduate of Columbia Law School. She is currently an associate at Wilmer,
Cutler, Pickering, Hale & Dorr, where she focuses on intellectual property litigation. He would
also like to thank Alexandra Howard (Columbia University, BA 2017) and Evan Becker, Esq. for
their assistance.
Top image by Erica Zabowski; second image by ‘fr4dd,’ both licensed under Creative Commons
Attribution 2.0 Generic (CC by 2.0).
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THE ATTORNEY’S ROLE ON THE
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Thornburg LLP, Atlanta
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The Attorneys’ Role on the Artists Team
Issues to Consider

Moderator:
Stephen G. Weizenecker,
Barnes & Thornburg, Moderator
Panelists:
Honorable Rachel Krause
Judge, Fulton County Superior Court
Representative Beth B. Moore
District 95, House of Representatives
Beth B. Moore Law Firm LLC

1

ENTERTAINMENT LAW INSTITUTE
245 of 285

In the entertainment industry, an attorney is not just a traditional lawyer who just reviews
documents. In many cases, the activity of the lawyer gives rise to the attorney acting as an agent
for their entertainment client. There multiple types of “agents” in the industry. Each type is
governed differently. When an attorney takes on these various roles whether they are in fact called
an agent is largely irrelevant to the obligations imposed upon them. These obligations have very
real effects on the lawyer who may find herself being subjected to laws and rules outside the ethics
rules of their state bar.
General Definition of an Agent:
One who represents and acts for another under the contract or relation of agency, q. v.
Classification. Agents are either general or special. A general agent is one employed in his capacity
as a professional man or master of an art or trade, or one to whom the principal confides his whole
business or all transactions or functions of a designated class; or he is a person who is authorized
by his principal to execute all deeds, sign all contracts, or purchase all goods, required in a
particular trade, business, or employment.
Black Law Dictionary, Second Edition
Lawyers can Ethically Engage in Other Activities or Professions
State Bar rules have long provided that an attorney is allowed to have businesses other than and in
addition to their profession.
“[I]t is not necessarily improper for a lawyer simultaneously to hold himself out as a lawyer and
as a member of another profession or business. However, the American Bar Association concluded
that a lawyer that is engaged in the practice of law and another profession which is closely related
to law, must govern his conduct according to the professional standards of the legal profession
while engaged in the non-legal profession or business.” Advisory Opinion No. 31.
Types of Agents:
1. Talent Agent – Governed by Talent Agencies Act of California and New York. A person
who procures work for a creative person
2. Literary Agent – governed by potential by union requirements. A person that sells
manuscript or television/film scripts or procures work to provide these services.
3. Musical talent Agent – governed by general law, TAA and possibly union requirements.
They secure a record deal for a musical artist and other similar agreements.
4. Sports Agent – governed by collective bargaining agreement. A person who negotiates a
team contract in an unionized sporting activity.
5. Agent. A loose term that means anyone that operates on a percentage basis of the
entertainment related income of the creative person.

2
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The California Talent Agencies Act
This Act is similar to the New York talent agencies act. However, there are more draconian
consequences in California. A talent agent is “a person or corporation who engages in the
occupation of procuring, offering, promising or attempting to procure employment or engagements
for an artist.”
The Act establishes and relies on a bifurcated system, where an artist’s employment procurement
efforts are relegated exclusively to licensed agents, leaving managers to handle all other aspects
of an artist’s career. A talent agent has a responsibility to have an account to hold monies received
on behalf of its client. It also provides that in certain circumstances, the unlicensed agent could be
required to disgorge any fees received.
New York Talent Agencies Act.
The New York Law applies to any person who, for a fee, procures or attempts to procure:
(1) Employment or engagements for persons seeking employment or engagements, or
(2) Employees for employers seeking the services of employees.
"Fee" means anything of value, including any money or other valuable consideration charged,
collected, received, paid or promised for any service, or act rendered or to be rendered by an
employment agency, including but not limited to money received by such agency or its emigrant
agent which is more than the amount paid by it for transportation, transfer of baggage, or
board and lodging on behalf of any applicant for employment.
New York has licensing requirements which requires a license to be obtained prior to commencing
work. The term “fee” is also broadly defined. Clearly, an attorney in their multiple roles for a
client could find themselves running afoul of the law.
Responsibilities of An Attorney for Artists and Related Cases:
Failing to disclose the nature of the relationship especially where the Attorney is entering into
business with the client can lead to troublesome litigation.
Conflicts of Interest
Croce v. Kurnit, 565 F.Supp. 884 (S.D.N.Y. 1982), aff'd., 737 F.2d 229 (2nd Cir. 1984)
The widow of the late singer songwriter, Jim Croce, sued claiming unconscionability and breach
of fiduciary duty against Croce's publishers, managers and an attorney related to managerial and
personal services contracts. At the initial meeting, an attorney was introduced to the Croces as
"the lawyer" and reviewed the contract terms. The Croces were aware that the attorney had a
business relationship with the publishers and managers on the transaction. Although the attorney
3
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was clearly not the Croces' lawyer and the Court upheld the contracts, the Court held the attorney
liable for all of Croce's legal fees in challenging the contracts.
The Court held that Kurnit had breached his fiduciary duty to the Croces by failing to advise them
to seek independent counsel. A lawyer who stands to profit from a business enterprise may find
himself in a fiduciary relationship with a non-client by failing to advise independent counsel at the
outset. The case has also inspired the inclusion of an acknowledgment in management contracts
that the artist has been advised of the opportunity to seek independent counsel.
Examples:
a. Simultaneous representation, e.g., representing a band, a band and its management
b. Label and artist simultaneously
c. Finding a deal/shopping artist or script
c. Writer and publishing company
d. Film production company, film financier, distributor, P&A, etc.
e. Former clients (departed band member). See Georgia Rule 1.9
“After termination of a client-lawyer relationship, a lawyer has certain continuing duties with
respect to confidentiality and conflicts of interest and thus may not represent another client except
in conformity with this Rule. Under this Rule for example, a lawyer could not properly seek to
rescind on behalf of a new client a contract drafted on behalf of the former client. … a lawyer who
has represented multiple clients in a matter represent one of the clients against the others in the
same or a substantially related matter after a dispute arose among the clients in that matter, unless
all affected clients give informed consent.”
An attorney has a duty to act solely in the client's best interests, to disclose any potential conflict
of interest, and to withdraw if a conflict would impair the attorney's ability to represent the client.
Joel v. Grubman, Case No. 261-55-92 N.Y. Sup. Ct 1992.
Billy Joel sued his former lawyers, Grubman, claiming $90 million in damages for breach of
contract, fraud, breach of fiduciary duty, legal malpractice, fraud and conflict of interest. Joel
alleged that Mr. Grubman represented the singer while also representing his manager, top
executives of his recording label, CBS Records (which would become Sony Music), and the
merchandising company which holds the franchise for his merchandise including t-shirts and other
items. Joel's conflict of interest claims also include an allegation that Grubman paid kick-backs to
Joel's manager. Grubman was hired by Billy Joel's manager (and former brother-in-law).
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The law firm alleged that any conflicts were fully disclosed and that there was no fraudulent
activity. The law firm claimed that it was hired only to negotiate contracts, not to monitor the
business ventures of Joel's manager. Furthermore, the firm claimed that Joel had earned millions
of dollars as a result of his recording contract, proof that its advice to him during negotiations with
the label were not affected by the firm's relationship with Sony. Joel also sued his former manager
in a separate action.
The matters were settled pursuant to confidential settlement agreements.
Questions:
How do you discuss a potential conflict with a new client(s) as they are engaging you?
How do you handle a former client especially where other members might continue their
representation?

Reasonableness of Fees.
Georgia Rule 1.5 Fees
a. A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an
unreasonable amount for expenses. The factors to be considered in determining the
reasonableness of a fee include the following:
1. the time and labor required, the novelty and difficulty of the questions involved,
and the skill requisite to perform the legal service properly;
2. the likelihood that the acceptance of the particular employment will preclude other
employment by the lawyer;
3. the fee customarily charged in the locality for similar legal services;
4. the amount involved and the results obtained;
5. the time limitations imposed by the client or by the circumstances;
6. the nature and length of the professional relationship with the client;
7. the experience, reputation, and ability of the lawyer or lawyers performing the
services; and
8. whether the fee is fixed or contingent.
b. The scope of the representation and the basis or rate of the fee and expenses for which the
client will be responsible shall be communicated to the client, preferably in writing, before
or within a reasonable time after commencing the representation, except when the lawyer
will charge a regularly represented client on the same basis or rate. Any changes in the
basis or rate of the fee or expenses shall also be communicated to the client.
c.
1. A fee may be contingent on the outcome of the matter for which the service is
rendered, except in a matter in which a contingent fee is prohibited by paragraph
(d) or other law. A contingent fee agreement shall be in writing and shall state the
method by which the fee is to be determined, including the percentage or
5
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percentages that shall accrue to the lawyer in the event of settlement, trial or appeal,
litigation and other expenses to be deducted from the recovery, and whether such
expenses are to be deducted before or after the contingent fee is calculated.
2. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with
a written statement stating the following:
i. the outcome of the matter; and,
ii. if there is a recovery showing:
A. the remittance to the client;
B. the method of its determination;
C. the amount of the attorney fee; and
D. if the attorney's fee is divided with another lawyer who is not a
partner in or an associate of the lawyer's firm or law office, the
amount of fee received by each and the manner in which the division
is determined.
In the entertainment industry there are varying types of fees especially for relatively new creative
people or entities looking for a deal.
There can be success based fees which can be reasonable and appropriate under the rules.
The fact that the artist cannot pay hourly rates at this stage in their career leads to these type of fee
arrangements.
Under the rules, it must be communicated to the client in advance and secured under a written
agreement. At the conclusion of the matter, the client has a right to detail the amounts received
and charged.
Question:
Percentage of what. An artist has secured a development agreement from their label. This
deal includes a payment in several forms.
a. An advance on their royalties
b. Hair and wardrobe allowance
c. Living expenses and stipend
What is the agent/lawyer entitled to receive of these?
What if the label offers stock in the label?
What if the artist gets a day job unrelated to their creative endeavors, does the agent/lawyer
get a percentage of that?

6
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Interesting Issue Governing Writers
The WGA is in renegotiation conflict with the Association of Talent Agents in California. On
March 20, 2019, the WGA issued a notice to its members that due to failing negotiations, the WGA
is authorizing writers to use their lawyers and talent managers to negotiate contracts on behalf of
its members until the dispute is resolved.
This is the notice.
Dear Members,
While we are working toward a swift and equitable resolution of our differences with the agencies,
we must still plan for other contingencies. We’d like to share some news about how our other
representatives can support members who could soon be without representation by a franchised
agency. Many Guild members have a manager and/or attorney who can help fill some of the gap.
To eliminate any doubt, the Guild has issued a formal written delegation authorizing managers
and lawyers who represent WGA members to procure employment and negotiate overscale terms.

7
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A LAWYER'S CREED
To my clients, I offer faithfulness, competence, diligence, and good judgment. I will strive to
represent you as I would want to be represented and to be worthy of your trust.
To the opposing parties and their counsel, I offer fairness, integrity, and civility. I will seek
reconciliation and, if we fail, I will strive to make our dispute a dignified one.
To the courts, and other tribunals, and to those who assist them, I offer respect, candor, and
courtesy. I will strive to do honor to the search for justice.
To my colleagues in the practice of law, I offer concern for your welfare. I will strive to make our
association a professional friendship.
To the profession, I offer assistance. I will strive to keep our business a profession and our
profession a calling in the spirit of public service.
To the public and our systems of justice, I offer service. I will strive to improve the law and our
legal system, to make the law and our legal system available to all, and to seek the common good
through the representation of my clients.
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General Business Law - Article 11 Employment Agencies
§ 170. Application of article.
This article shall apply to all employment agencies in the state.
§ 171. Definitions.
Whenever used in this article:
1. "Commissioner" means the industrial commissioner of the state of New York, except that in the
application of this article to the city of New York the term "commissioner" means the
commissioner of consumer affairs of such city.
2. a. "Employment agency" means any person (as hereinafter defined) who, for a fee, procures or
attempts to procure:
(1) Employment or engagements for persons seeking employment or engagements, or
(2) Employees for employers seeking the services of employees.
b. "Employment agency" shall include any person engaged in the practice of law who
regularly and as part of a pattern of conduct, directly or indirectly, recruits, supplies, or attempts
or offers to recruit or supply, an employee who resides outside the continental United States
(as defined in section one hundred eighty-four-a of this article) for employment in this state
and who receives a fee in connection with the arrangement for the admission into this country
of such workers for employment.
c. "Employment agency” shall include any person who, for a fee, renders vocational guidance
or counselling services and who directly or indirectly:
(1) Procures or attempts to procure or represents that he can procure employment or
engagements for persons seeking employment or engagements;
(2) Represents that he has access, or has the capacity to gain access, to jobs not otherwise
available to those not purchasing his services; or
(3) Provides information or service of any kind purporting to promote, lead to or result in
employment for the applicant with any employer other than himself.
d. "Employment agency" shall include any nurses' registry and any theatrical employment
agency (as hereinafter defined).
e. "Employment agency" shall not include:
(1) any employment bureau conducted by a duly incorporated bar association,
hospital, association of registered professional nurses, registered medical institution, or by a duly
incorporated association or society of professional engineers, or by a duly incorporated
association or society of land surveyors, or by a duly incorporated association or society of
registered architects; (2) any speakers' bureau as defined in subdivision eleven hereof; (3) any
organization operated by or under the exclusive control of a bonafide nonprofit educational,
3
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religious, charitable or eleemosynary institution; (4) any person, firm, corporation or organization
defined and regulated by sections one hundred ninety-one through one hundred ninety-three of
this chapter.
3. "Fee" means anything of value, including any money or other valuable consideration charged,
collected, received, paid or promised for any service, or act rendered or to be rendered by an
employment agency, including but not limited to money received by such agency or its emigrant
agent which is more than the amount paid by it for transportation, transfer of baggage, or
board and lodging on behalf of any applicant for employment.
4. "Agency manager" means the person designated by the applicant for a license who is
responsible for the direction and operation of the placement activities of the agency at the
premises covered by the license.
5. "Placement employee" shall mean any agency manager, director, counsellor, interviewer, or
any other person employed by an employment agency who spends a substantial part of his time
interviewing, counselling or conferring with job applicants or employers for the purpose of placing
or procuring job applicants, but shall not include employees of an employment agency who are
primarily engaged in clerical occupations.
6. "Nurses' registry" means any employment agency, bureau, office or other place which
procures or attempts to procure employment or engagements for nurses licensed pursuant
to article one hundred thirty-nine of the education law as a registered professional nurse or
licensed practical nurse.
7. "Person" means any individual, company, society, association, corporation, manager,
contractor, subcontractor, partnership, bureau, agency, service, office or the agent or employee of
the foregoing.
8. "Theatrical employment agency" means any person (as defined in subdivision seven of this
section) who procures or attempts to procure employment or engagements for an artist, but such
term does not include the business of managing entertainments, exhibitions or performances, or
the artists or attractions constituting the same, where such business only incidentally involves
the seeking of employment therefor.
8-a. "Artist" shall mean actors and actresses rendering services on the legitimate stage and in the
production of motion pictures, radio artists, musical artists, musical organizations, directors of
legitimate stage, motion picture and radio productions, musical directors, writers,
cinematographers, composers, lyricists, arrangers, models, and other artists and persons
rendering professional services in motion picture, theatrical, radio, television and other
entertainment enterprises.
9. "Theatrical engagement" means any engagement or employment of an artist.
10. "Emigrant agent" shall mean any person, on behalf of an employment agency who, for a fee,
procures or attempts to procure employment for persons outside the state or outside the
continental United States seeking such employment, or employees from outside the state or
outside the continental United States for employers seeking the services of such employees.
4
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11. "Speakers' bureau" means any person whose principal business is to provide lecture
business management and promotional services on behalf of lecturers or speakers and procures
on behalf of a lecturer or speaker, speaking engagements to appear in lecture programs
established by an individual or institutional sponsor and who charges a fee, directly or
indirectly, to such lecturer or speaker.
Whenever used in this article words in the singular shall include the plural.
§ 172. License required.
No person shall open, keep, maintain, own, operate or carry on any employment agency unless
such person shall have first procured a license therefor as provided in this article. Such license
shall be issued by the commissioner of labor, except that if the employment agency is to be
conducted in the city of New York such license shall be issued by the commissioner of consumer
affairs of such city. Such license shall be posted in a conspicuous place in said agency.
§ 173. Application for license.
1. An application for such license shall be made to the commissioner of labor, except that if
the employment agency is to be conducted in the city of New York the application for such license
shall be made to the commissioner of consumer affairs of such city. If the employment agency
is owned by an individual such application shall be made by such individual; if it is owned by a
partnership such application shall be made by all partners; if it is owned by an association or
society, such application shall be made by the president and treasurer thereof, by whatever title
designated; if it is owned by a corporation, such application shall be made by all its officers
and, if the stock of the corporation is publicly traded, by all stockholders holding ten percent or
more of the stock of such corporation. A conformed or photostatic copy of the minutes showing
the election of such officers shall be attached to such application.
If the applicant will conduct business under a trade name or if the applicant is a partnership, the
application for a license shall be accompanied by a copy of the trade name or partnership
certificate duly certified by the clerk of the county in whose office said certificate is filed. Such
trade name shall not be similar or identical to that of any existing licensed agency.
2. a. Such application shall be written and in the form prescribed by the commissioner and shall
state truthfully the name and address of the applicant; the name under which the employment
agency is to be conducted; the street and number of the building or place where the
business is to be conducted; the business or occupations engaged in by the applicant
theretofore; the name and address of the individual who will be responsible for the direction
and operation of the placement activities of the agency, whether such individual be the applicant
or another; the length of time such individual has spent as a placement employee; a description
of the duties of such individual when so engaged; the name and present address of the last
employer to employ such individual as a placement employee; and such other information as
may be prescribed by the commissioner. If such individual is not the applicant, the application
for a license shall be accompanied by an application for an agency manager permit by the
individual who will be responsible for the direction and operation of the placement activities of the
agency. An application for an agency manager permit shall be on such form as prescribed by the
commissioner.
b. The application for a license shall be accompanied by samples or accurate facsimiles of
5
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each and every form which the applicant for a license will require applicants for employment to
execute, and such forms must be approved by the commissioner before a license may be issued.
The commissioner shall approve any such forms which fairly and clearly represent contractual
terms and conditions between the proposed employment agency and applicants for employment,
such as are permitted by this article. The commissioner shall make all forms required pursuant to
this article available to employment agencies in languages other than English, including any other
language that the commissioner determines, in his or her discretion, based on the size of the New
York population that speaks each language and any other factor that the commissioner deems
relevant. An employment agency shall not be penalized for errors or omissions in the non-English
portions of any forms provided by the commissioner.
c. If the applicant for a license intends to recruit persons who reside in a state outside this state
for employment as domestic or household employees, or to recruit persons from outside the
continental United States for domestic or household employment, or is to provide or arrange for
lodging of applicants for employment or other persons doing business with the agency, he shall so
state in the application for a license, and give the address where such lodging will be provided.
Such application shall be accompanied by the statements of at least two reputable residents of
the state, subscribed and affirmed by such residents as true under the penalties of perjury, except
that where the agency is to be conducted in New York city, the statements shall be of at least two
reputable persons who reside or do business in such city, to the effect that the applicant is a
person of good moral character.
§ 174. Procedure upon application; grant of license.
1. Upon the receipt of an application for a license, the commissioner shall cause the name
and address of the applicant, the name under which the employment agency is to be
conducted, and the street and number of the place where the agency is to be conducted, to be
posted on the commissioner's website, as well as in a conspicuous place in his public office.
Such agency shall be used exclusively as an employment agency and for no other purpose,
except as hereinafter provided. The commissioner shall investigate or cause to be investigated
the character and responsibility of the applicant and agency manager and shall examine or cause
to be examined the premises designated in such application as the place in which it is proposed
to conduct such agency.
The commissioner shall require all applicants for licenses and agency managers to be
fingerprinted. Such fingerprints shall be submitted to the division of criminal justice services for a
state criminal history record check, as defined in subdivision one of section three thousand thirtyfive of the education law, and may be submitted to the federal bureau of investigation for a
national criminal history record check. The criminal history information, if any, received by the
commissioner shall be considered in accordance with the provisions of article twenty-three-A of
the correction law and subdivisions fifteen and sixteen of section two hundred ninety-six of
the executive law. A reasonable time before making a determination on the application
pursuant to this subdivision, the commissioner shall provide the applicant with a copy of the
applicant's criminal history information, if any. Where such criminal history information is
provided, the commissioner shall also provide a copy of article twenty-three-A of the correction
law, and inform such applicant of his or her right to seek correction of any incorrect information
contained in such criminal history information pursuant to the regulations and procedures
established by the division of criminal justice services.
2. Any person may file, within one week after such application is so posted, a written protest
against the issuance of such license. Such protest shall be in writing and signed by the person
6

ENTERTAINMENT LAW INSTITUTE
258 of 285

filing the same or his authorized agent or attorney, and shall state reasons why the said license
should not be granted. Upon the filing of such protest the commissioner shall appoint a time
and place for the hearing of such application, and shall give at least five days' notice of such time
and place to the applicant and the person filing such protest. The commissioner may
administer oaths, subpoena witnesses and take testimony in respect to the matters contained in
such application and protests or complaints of any character for violation of this article, and may
receive evidence in the form of affidavits pertaining to such matters. If it shall appear upon such
hearing or from the inspection, examination or investigation made by the commissioner that the
applicant or agency manager is not a person of good character or responsibility; or that he or the
agency manager has not had at least two years’ experience as a placement employee, vocational
counsellor or in related activities, or other satisfactory business experience which similarly tend to
establish the competence of such individual to direct and operate the placement activities of the
agency; or that the place where such agency is to be conducted is not a suitable place therefor;
or that the applicant has not complied with the provisions of this article; the said application shall
be denied and a license shall not be granted. Each application should be granted or refused
within thirty days from the date of its filing.
3. Any license heretofore issued shall run to the first Tuesday of May next following the date
thereof and no later, unless sooner revoked by the commissioner. On and after May first, nineteen
hundred seventy-six, licenses shall run to May first, nineteen hundred seventy-eight;
thereafter to May first of every second year. A separate license shall be required for each branch
of any agency.
4. No license shall be granted to a person to conduct the business of an employment agency in
rooms used for living purposes or where boarders or lodgers are kept or where meals are served
or where persons sleep or in connection with a building or premises where intoxicating liquors are
sold to be consumed on the premises, excepting cafes and restaurants in office buildings. No
license shall be granted to a person to conduct the business of an employment agency where the
name of the employment agency directly or indirectly expresses or connotes any limitation,
specification or discrimination as to race, creed, color, age, sex, national origin, disability or
marital status, and the lack of intent on the part of the applicant for the license to make any such
limitation, specification or discrimination shall be immaterial, except that any presently licensed
employment agency bearing a name which directly or indirectly expresses or connotes any such
limitation, specification o discrimination may continue to use its present name and may have its
license renewed using its present name, provided that it display under such name, wherever it
appears, a statement to the effect that its services are rendered without limitation, specification
or discrimination as to race, creed, color, age, sex, national origin, disability or marital status.
§ 175. Form and contents of license.
1. Every license shall contain the name of the person licensed, a designation of the city, town
or village, street and number of the place in which the person licensed is authorized to carry on
the said employment agency, and the number and date of such license. If the licensee is a
corporation, the license shall be issued in the name of the corporation and the names of the
president and treasurer individually and as officers. All other officers of the corporation and all
stockholders of a corporation whose stock is not publicly traded holding ten percent or more of the
stock of such corporation shall be deemed licensees.
2. It shall be the duty of the licensee to notify promptly the commissioner of any changes of the
persons licensed or deemed to be licensees, and of any material change in the ownership or
operation of the agency.
7
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§ 176. Assignment or transfer of license; change of location; additional locations.
A license granted as provided in this article shall not be valid for any person other than the person
to whom it is issued or any place other than that designated in the license and shall not be
assigned or transferred without the consent of the commissioner. Applications for such consent
shall be made in the same manner as an application for a license, and all the provisions of
sections one hundred seventy-three and one hundred seventy-four shall apply to applications for
such consent. The location of an employment agency shall not be changed without the consent
of the commissioner, and such change of location shall be indorsed upon the license. A person
who has obtained an employment agency license in accordance with the provisions of this article,
may apply for an additional license to conduct an additional employment agency, in accordance
with the provisions of section one hundred seventy-three. The manner of application, and the
conditions and terms applicable to the issuance of such license shall be the same as for an initial
or original license except that the said license shall not extend beyond the termination date of the
original license. An additional bond shall be furnished to the commissioner issuing the additional
license, and the terms of said bond shall be such as to make it payable as well to the people of
the state of New York or of the city of New York, as the case may be.
§ 177. Bonds and license fees.
1. Every person licensed under the provisions of this article to carry on the business of an
employment agency shall pay to the commissioner a license fee in accordance with the following
schedule before such license is issued. The minimum fee for said license shall be five hundred
dollars, and for an agency operating with more than four placement employees, seven hundred
dollars, provided, however, that if the license is to run less than one year, the fee shall be two
hundred fifty dollars and three hundred fifty dollars respectively, and if the license is to run less
than six months, the fee shall be one hundred twenty-five dollars and one hundred seventy-five
dollars respectively. For the purpose of determining the license fee which an employment agency
shall pay, the applicant for such license shall state in his application to the commissioner the
average number of placement employees employed by the applicant's employment agency
during the preceding calendar year; or, in the event that the applicant has not previously
conducted an employment agency under the provisions of this article, he or she shall state the
average number of placement employees which he or she reasonably expects will be employed
by the employment agency during the calendar year in which the license is issued. If the
application for a license is denied or withdrawn, one-half of the license fee provided herein shall
be returned to the applicant. He or she shall also deposit before such license is issued, with the
commissioner, a bond in the penal sum of five thousand dollars with two or more sureties or a
duly authorized surety company, to be approved by the commissioner, provided, however, that if
the applicant will engage in the recruitment of domestic or household employees from outside the
continental United States, or will conduct a modeling agency the bond shall be in the penal sum of
ten thousand dollars.
2. The bond executed as provided in subdivision one of this section shall be payable to the
people of the state of New York or of the city of New York, as the case may be, and shall be
conditioned that the person applying for the license will comply with this article, and shall pay all
damages occasioned to any person by reason of any misstatement, misrepresentation, fraud or
deceit, or any unlawful act or omission of any licensed person, his agents or employees, while
acting within the scope of their employment, made, committed or omitted in the business
conducted under such license, or caused by any other violation of this article in carrying on the
business for which such license is granted. The bond also shall be conditioned that the person
8
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applying for the license shall pay the commissioner all fines imposed pursuant to section one
hundred eighty-nine of this article.
3. If at any time the surety or sureties become financially irresponsible in the judgment of
the commissioner or insolvent the licensed person shall, upon notice from the commissioner, file a
new bond, subject to the provisions of this section. The failure to file a new bond, within ten days
after such notice, in the discretion of the commissioner, shall operate as a revocation of such
license and the license shall be thereupon returned to the commissioner.
§ 178. Action on bond.
All claims or suits brought in any court against any licensed person may be brought in the name
of the person damaged upon the bond deposited by such licensed person as provided in section
one hundred seventy-seven and may be transferred and assigned as other claims for damages in
civil suits. The amount of damages claimed by plaintiff, and not the penalty named in the bond,
shall determine the jurisdiction of the court in which the action is brought. The commissioner
may institute a suit against the bond on behalf of any person damaged. Where such licensed
person has departed from the state with intent to defraud his creditors or to avoid the service of a
summons in an action brought under this section, service shall be made upon the surety in the
manner provided for service of a summons. A copy of such summons shall be mailed to the last
known post office address of the residence of the licensed person and the place where he
conducted such employment agency, as shown by the records of the commissioner.
§ 179. Registers and other records to be kept.
It shall be the duty of every licensed person to keep a register, approved by the commissioner, in
which shall be entered, in the English language, the date of the application for employment, the
date the applicant started work and the name and address of every applicant from whom a fee or
deposit is charged, the amount of the fee or deposit and the service for which it is received or
charged. Such licensed person shall also enter in same or in a separate register, approved by the
commissioner, in the English language, the name and address of every employer from whom a
fee is received or charged or to whom the licensed person refers an applicant who has paid or is
charged a fee, the date of such employer's request or assent that applicants be furnished, the
kind of position for which applicants are requested, the names of the applicants sent from whom a
fee or deposit is received or charged with the designation of the one employed, the amount of the
fee or deposit charged, and the rate of salary or wages agreed upon. It shall also be the duty of
every licensed person to keep complete and accurate written records in the English language of
all receipts and income received or derived directly from the operation of his employment agency,
and to keep records concerning job orders. No such licensed person, his agent or employees,
shall make any false entry in such records. It shall be the duty of every licensed person to
communicate orally or in writing with at least one of the persons mentioned as references for
every applicant for work in private families, or employed in a fiduciary capacity, and the result of
such investigation shall be kept on file in such agency for a period of at three years. Every register
and all records kept pursuant to the requirements of this article shall be retained on the premises
of the agency concerned for three years following the date on which the last entry thereon was
made.
§ 181. Contracts, statements of terms and conditions, and receipts.
It shall be the duty of every employment agency to give to each applicant for employment:
1. A true copy of every contract executed between such agency and such applicant, which
shall have printed on it or attached to it a statement setting forth in a clear and concise manner
the provisions of sections one hundred eighty-five and one hundred eighty-six of this article.
9
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(1) Such contract in blank shall be first approved by the commissioner and his/her determination
shall be reviewable by certiorari. Each contract shall include the gross commission or fees to be
paid by the artist to the theatrical employment agency consistent with Section 185 of the General
Business Law. Each such contract shall also include the name, address, phone number and
license number of the theatrical employment agency in addition to the name of the artist, the type
of services covered by the contract, and all terms and conditions associated with the payment of
such commission or fees. The theatrical employment agency shall keep on file a copy of each
contract entered into with an artist and provide a copy of each contract to the artist.
(2) Separate from the contract, the agency shall provide to the artist, at the time of each audition
or interview for specific employment, information as to the name and address of the person to
whom the artist is to apply for such employment, the service to be performed, the anticipated rate
of compensation, where such compensation is known prior to the audition or interview, and any
other material terms and conditions of such employment that are known by the agency prior to the
audition or interview. Such information may be provided by electronic communication.
(b) For all other employment, including class "A" and "A-1" employment, each contract shall
include, but not be limited to, the following: information as to the name and address of the
person to whom the applicant is to apply for such employment, the name, the address, the
mailing address, and the telephone number of the employer; the address or addresses of
employment, the kind of service to be performed; the anticipated rate of wages or compensation;
the anticipated hours of work per day and number of days to be worked per week; the agency's
fee for the applicant based on such anticipated wages or compensation; any provision to the
employee, and costs associated with that provision including housing, health insurance,
healthcare, sick leave, holidays and retirement benefits; whether such employment is
permanent or temporary, the anticipated period of employment, the name and address of the
person authorizing the hiring of such applicant; and the cost of transportation if the services are
required outside of the city, town or village where such agency is located. If the job is a
conditionally fee-paid job, the conditions under which the applicant will be required to pay a fee
shall be clearly set forth in a separate agreement in ten-point type signed by the job applicant.
3. (a) This paragraph shall apply to all classes of employment except for class "C" theatrical
employment. The employment agency shall provide to each applicant, a separate document
accompanying each contract summarizing the terms and conditions of the contract. This
document shall be entitled "terms and conditions" and shall include the language that the
document is not a contract and that such document is not legally binding. The terms and
conditions shall be provided in plain and commonly understood terms and language which shall
aid the job applicant in understanding the transaction and such document shall limit the use of
technical terms whenever possible.
(b) The terms and conditions shall conform to any templates established by the commissioner
and be made available to employment agencies in such manner as determined by the
commissioner. In developing such templates, the commissioner shall afford the public an
opportunity to submit comments on such templates.
(c) The commissioner may promulgate rules and regulations necessary to carry out the
provisions of this section.
(d) An employment agency shall not be penalized for errors or omissions in the non-English
portions of any templates provided by the commissioner.
4. A receipt for any fee, deposit, consideration, or payment which such agency receives from
such applicant, which shall have printed or written on it the name of the applicant, the name and
address of the employment agency, the date and amount of such fee, deposit, consideration or
payment or portion thereof for which the receipt is given, the purpose for which it was paid, and
the signature of the person receiving such payment. If the applicant for employment has been
recruited from outside the state for domestic or household employment the receipt shall have
10
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printed on it, or attached to it, a copy of section
hundred eighty-four of this article. Except as
provided for class “C” theatrical employment, the receipt shall also include, immediately above the
place for signature of the person receiving payment, set off in a box and printed in bold capital
letters, the following statement: "An employment agency may not charge you, the job applicant, a
fee before referring you to a job that you accept. If you pay a fee before accepting a job or pay a
fee that otherwise violates the law, you may demand a refund, which shall be repaid within seven
days". For class “C” employment such receipt shall state: “A theatrical employment agency may
not charge you, the artist, a fee before referring you to a job that you accept. A theatrical
employment agency may charge you, the artist, a fee after an agency represents you in the
negotiation or renegotiation of an original or pre-existing employment contract. If you pay a fee
that otherwise violates the law, you may demand a refund, which shall be repaid within seven
days."
5. The completed original or duplicate-original copy of each such contract, statement of terms and
conditions, receipts, and any other documents given to the applicant shall be retained by every
employment agency for three years following the date on which the contract is executed or the
payment is made and shall be made available for inspection by the commissioner or his or
her duly authorized agent or inspector, upon his or her request. Notwithstanding the other
provisions of such contracts, the monetary consideration to be paid by the applicant shall not
exceed the fee ceiling provided in subdivision eight of section one hundred eighty-five of this
article.

§ 182. Cards to be furnished nurses; registry records.
A nurses' registry shall send out to practice nursing only persons duly licensed pursuant to article
one hundred thirty-nine of the education law as a registered professional nurse or licensed
practical nurse. Every nurses' registry, before sending a person out to practice nursing, shall
investigate such person's educational qualifications and verify such person's licensure and current
registration. At least two current written references shall be required of such person. The record
of such investigation and verification shall be kept on file in the registry.
Every nurses' registry that sends out any such person shall at such time give to such person
and send to the employer of such person a card stating (1) such person's name, address and
salary, (2) whether such person is a registered professional nurse or licensed practical nurse, (3)
the number of the current registration certificate issued to such person by the education
department, and (4) a statement that the record of such person's educational qualifications
and experience in the practice of nursing is on file in such registry and that a copy thereof will be
sent to such employer on request. A copy of such card shall be kept on file in the registry.
The record of investigation and verification and the card-copy required by this section to be
kept on file shall be open to inspection by any duly authorized agent of the university of the state
of New York, and every nurses' registry shall furnish a complete list of its registrants on request of
such agent.
§ 184. Recruitment of domestic or household employees who are residents of other
states; findings and policy.
The acute shortage of domestic or household employees in this state has led to extensive
recruitment of such employees from other states in the continental United States. Social,
economic and community problems occur in the process of recruiting and relocating unskilled
employees from outside the state for such household employment. It is hereby declared to be the
public policy of the state to encourage the recruitment of such employees from outside the state
only under circumstances and conditions which will safeguard and protect the interests of such
employees, their employers and the public at large. Incident to such recruiting are factors and
considerations which do not exist in the recruitment of workers from within the state which impose
certain responsibilities upon employment agencies engaged in such recruiting. Likewise, such
11
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state which are not entailed in recruiting residents of the state. Therefore, in order to provide
sound and responsible practices and procedures for such recruitment and adequate regulation
thereof, the following provisions of this section are deemed to be in the interest of the public
safety and welfare.
1. No employment agency, directly or indirectly, shall accept applications from persons who
reside in a state outside New York, procure or offer to procure employment of persons as
domestic or household employees who are residing in states outside of this state previous to their
application for employment, except as provided in this section and in the applicable provisions of
other sections of this article. As used in this section, the term "state" applies to the forty-eight
states on this continent, and the District of Columbia, but does not include the state of Alaska.
2. An employment agency which engages in such recruitment, offer or procurement as
described in subdivision one, directly or indirectly, shall furnish to the commissioner a written list
containing the name and address of all emigrant agents from whom it accepts job applicants. If
such emigrant agents are required to be licensed in the places in which they are recruiting
employees, no employment agency, directly or indirectly, shall accept applicants from persons
other than duly licensed emigrant agents.
3. No employment agency shall, directly or indirectly, procure or offer to procure domestic or
household employment for a person who is under the age of eighteen years and resides outside
of the state.
4. If an employment agency engages in the recruitment of domestic or household employees
from outside of the state, it shall:
(a) Enter into its register the following information, in addition to the register entries prescribed
in section one hundred seventy-nine of this article: (1) the last home address and birth date of all
applicants for such employment whom the employment agency is responsible for bringing into
New York state; (2) the name and address of the emigrant agent, if any, through whom such
applicant was obtained; (3) the name and address of all persons to whom the employment
agency has made payments in connection with the recruitment of the applicant and amounts of
such payments; (4) the total charges made by the agency to the applicant include, to be
separately designated: (A) agency fee; (B) any charges for transportation, and (C) any other
charges in connection with placement.
(b) Respecting applicants from out of the state for whom the agency is responsible, directly or
indirectly, for bringing into New York state, the agency shall have the following additional
obligations: (1) direct that the transportation of such applicants shall be by duly licensed
common carrier for passengers where transportation to New York is arranged for or
authorized, directly or indirectly, by the employment agency; (2) provide solely at agency
expense suitable lodging and meals for the applicant if he or she is not placed in employment the
day he or she arrives at the office of the employment agency, from the time he or she reports at
such agency until he or she is placed, or is returned to the place from which he or she was
recruited, or is given the option of returning to such place as provided in part (3) hereof, and
provide solely at the agency's expense meals and lodging for the applicant at any time the
applicant is not employed during the thirty-day period following the day the applicant arrives at
the office of the employment agency unless the applicant unreasonably refuses to accept
comparable employment offered by the agency; (3) provide the return fair and reasonable
allowance for one day's meals to the applicant or employee should the employment terminate
within thirty days and such applicant or employee is without employment, or should no placement
be made, and the employee desires to return to the place from which he was recruited. The bond
pursuant to section one hundred seventy-seven of this article shall secure performance of the
aforementioned undertaking and that required by provision (2) above and the provisions of
section one hundred seventy-eight concerning actions on bonds shall be applicable thereto; (4)
give an applicant before being brought to this state a written statement on a form approved by the
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anticipated wages, the amount of the agency fee based on such wages, the amount for
transportation that the applicant will have to repay if such amount has been advanced by the
agency, and the amount of any other advances or charges. The statement also shall indicate
when such amounts are payable to the agency. A copy of such statement shall be kept on file by
the agency, and the copy shall have indicated on it when and by whom the original statement was
given to the applicant; (5) communicate from New York state with the reference with which the
agency is required to check, and no worker shall be induced, encouraged, invited or requested
to come to New York state for employment unless communication shall have been made at least
one day prior thereto; and (6) not require an applicant to pay the agency fee and any
advances or charges at a rate greater than in four equal installments payable at the end of the
first, second, third, and fourth weeks following the employment, notwithstanding the
provisions of subdivisions two and three of section one hundred eighty-five, or any other provision
of this chapter.
5. Notwithstanding the maximum fee schedule provided for in section one hundred eighty-five
of this article, the maximum fee to be charged a job applicant for placement in employment under
this section shall not exceed, as a percentage of the first full month's salary or wages the
following:

where no meals or lodging are provided ............................ 15 %
where one meal per work day is provided .......................... 18 %
where two meals per work day are provided ...................... 21 %
where three meals per work day and lodging are provided and
where the first full month's salary or wages is:
less than $130 .................................................................... 26 %
at least $130 but less than $150 ........................................ 28 %
at least $150 or more ......................................................... 30 %
5. Subsequent placement. If employment terminates within thirty days, and the agency is
responsible for the placement of the employee with another employer within such thirty-day
period, the agency may charge the maximum fee provided by subdivision four of this section. If
such subsequent placement is made after such thirty-day period, the fee provisions of section one
hundred eighty-five shall apply.
§ 184-a. Recruitment of domestic or household employees from outside the continental
United States.
1. Purposes. The recruitment of domestic or household employees from outside the continental
United States involves special problems and special services not encompassed in other sections
of this article. This section is enacted to establish adequate regulation and to provide responsible
practices and procedures for such recruitment and is in the interests of employers, employees,
employment agencies and the public.
2. Application. a. The provisions of this section, and the applicable provisions of other sections
of this article, shall apply to an employment agency which directly or indirectly recruits, supplies,
or offers to recruit or supply, or participates in any manner in the recruitment or supply of any
person who resides outside the continental United States for employment within the continental
United States as a domestic or household employee. The provisions of sections one hundred
eighty-four and one hundred eighty-five, and of subdivisions two, three, and four of section one
hundred eighty-six of this article, are excluded from the application of this section.
b. The term "continental United States" as used in this section means the forty-eight states on
this continent and the District of Columbia, but does not include the state of Alaska.
3. Responsibilities. a. No such agency shall directly or indirectly supply or participate in the
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b. Such agency shall have the following additional responsibilities:
(1) Confirm the statements in the employee's application for employment relating to the
age and references given, and fully and accurately inform the employer before the employer
agrees to employ the applicant, of the applicant's statements relating to his qualifications, age,
experience, references and related matters.
(2) Provide the applicant for employment with a statement of job conditions in a form approved
by the commissioner. The statement shall fully and accurately describe the nature and terms of
employment, including wages, hours of work, agency fee and the advances, if any, which are
specifically authorized by this section. Such statement shall also clearly indicate when the
applicant will be required to pay such fee, and advances. The statement shall be in the English
language, and if the applicant's native language is other than English, the statement shall also be
in such language. This statement shall be mailed to the applicant prior to the time the applicant
signs an employment agreement. The agency shall keep on file a duplicate copy of such
statement, which shall have indicated on it when and by whom it was mailed to the applicant, and
the certificate of mailing shall be attached thereto.
(3) Reduce to writing any contractual agreement with the employer or with the employee.
(4) If the agency arranges for the employee's travel, it shall provide that the transportation be
by common carrier. The agency shall meet or arrange for the employer to meet the employee at
the port of arrival.
(5) a. Provide the employee with suitable meals and lodging solely at agency expense from the
time the employee arrives until the beginning of employment, or at any time within ninety days
after arrival, upon notice that the employee is without employment.
b. If the employer discharges the employee without giving the agency advance notice of at
least three business days, the agency may charge the employer the actual cost of providing
suitable meals and lodging incurred because of the failure to give such notice, but in no event
for more than five consecutive calendar days. Such charge, however, may not be made where
unusual circumstances would create an undue burden on the employer to provide meals and
lodging to the employee after the discharge of the employee.
c. If the employee unreasonably refuses to accept comparable employment offered by the
agency, the obligation provided by this paragraph shall terminate.
(6) If within ninety days after arrival the employee (a) has become disabled and is unable to
continue work as evidenced by a certificate from a doctor designated by the consulate of the
country of his nationality; and (b) is in financial distress and wishes to return to the country from
which he came, the agency shall provide return fare and a reasonable allowance for meals while
traveling.
(7) If the employee is hospitalized within ninety days after arrival, and the employee is in
financial distress and unable to meet the cost of hospitalization, the agency shall be responsible
for reasonable hospitalization costs incurred during such ninety-day period, provided, however,
that this responsibility shall be deemed to be met if the agency provides a basic twenty-one day
hospitalization insurance policy approved by the commissioner. This provision shall in no way
prevent an agency from requiring the employer to agree to provide the same basic twenty-one
day hospitalization insurance policy for the employee, but the employee may not be required to
pay the premium for such policy covering the first ninety days. Any person or organization
damaged by the failure of an agency to comply with this paragraph or with paragraphs (5)
and (6) of this subdivision may bring an action on the agency bond as provided in this article.
(8) Comply with all of the applicable laws and regulations of the country from which the
employee is recruited.
(9) If prior to the arrival of the employee in the United States, either the employee or the
employer cancels the employment agreement, the agency shall notify in writing the central
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4. Fees and disbursements.
a. Circumstances permitting fees. Such agency shall not charge or accept a fee or other
consideration unless in accordance with the terms of a written contract, the form which has been
approved by the commissioner, and unless the agency has been responsible for the employment
of the employee.
b. Maximum fee. (1) The total maximum fee that such agency may charge for any placement
shall not exceed eleven percent of the employee's agreed or anticipated first full year's wages,
and of this total maximum fee not more than twenty-five percent may be charged the employee.
Nothing herein shall be construed as prohibiting an agency from making an agreement with an
employer under which the employer agrees to pay the total maximum fee provided by this
subdivision, but in such event, no fee shall be charged the employee.
(2) If the agreement between the employer and employee provides for an additional wage
payment on completion of the contract of employment, and if such additional payment is payable
to the employee on a monthly pro-rata basis in the event that the employment terminates for any
reason before the completion of the contract, such additional payment may be considered part of
the employee's first full year's wages.
(3) If an employee is provided meals or lodging, the value of such meals or lodging shall not be
included in determining the employee's first full year's wages.
c. Deposits or advance fee. An agency may require an employer to pay a deposit or advance
the fee before an employee is employed, and such deposit or advance shall be offset against the
fee charged the employer.
d. Employer's cancellation fee. The agency shall be entitled to a fee from the employer not
exceeding twenty-five dollars if the employer cancels his job order before the acceptance of the
job offer by the employee. If the cancellation occurs after such acceptance and before certification
for alien employment by the appropriate governmental agency, the fee shall not exceed fifty
dollars. If the cancellation occurs after such acceptance and after such certification, the fee shall
not exceed seventy-five dollars. No cancellation fee, however, shall be payable if within a
reasonable time after the employer placed his job order the agency failed to make reasonable
efforts to supply a job applicant to the employer.
e. Employee's payments; when payable. The agency fee charged to the employee and any
advances made to the employee for transportation, visa fee and medical examination, and such
other advances as are specifically authorized by the commissioner, shall be payable at a rate not
greater than six equal installments, at the end of each of the first six months of employment. If the
employer, on behalf of the employee, advances the employee's agency fee or other authorized
costs, the contract between the employer and the agency shall provide that the employee is
not required to repay the employer the money advanced at a rate greater than such six equal
monthly installments.
f. Termination of employment.
(1) Notwithstanding any other provision of this section, if the employment terminates for any
reason within ninety days, the following fees may be charged the employer and may be charged
the employee:
(a) Fifty percent of the maximum fee provided by paragraph b of this subdivision, and
(b) If the employment terminates after thirty days, an additional fee computed by prorating
the remaining fifty percent of the maximum fee on the basis of the number of days worked during
such sixty-day period.
(2) If after termination, subsequent placements are made by the agency to such employer or of
such employee, the total termination fees payable by such employer and such employee shall not
exceed the maximum fees provided by paragraph b of this subdivision for the initial placement.
g. Subsequent placement with another employer. If employment terminates within ninety
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within such ninety-day period, the maximum fee that the agency may charge for such subsequent
placement shall be the fee provided by paragraph b of this subdivision. If such subsequent
placement is made after such ninety-day period, the fee provisions of section one hundred eightyfive of this article shall apply to such placement, notwithstanding subdivision two of this section.
h. Employee's refusal of employment. Notwithstanding any other provision of this section, if the
employee after arrival in this country, refuses to accept the employment for which he was
recruited or another comparable position offered by the agency, he shall pay an agency fee of
not to exceed twenty-five dollars, and shall remain personally responsible to his employer for
any and all advances made in his behalf.
i. Limitations and charges. Except for the advances specifically provided in paragraph e. of this
subdivision, an agency shall not directly or indirectly make any charge or require any advances
whatever. Such prohibited charges include, but are not limited to attorney's fees and finance
charges.
5. Emigrant agent. a. Such agency shall furnish to the commissioner the names and
addresses of all emigrant agents it utilizes. Only a duly licensed emigrant agency may be utilized,
directly or indirectly, by the employment agency if such emigrant agent is required to be licensed
in the place where he is recruiting employees.
b. Any fee paid to an emigrant agent shall be considered part of the maximum fee which an
agency may charge as provided by this section.
6. Registers. In addition to the entries prescribed in section one hundred seventy-nine of this
article, such agency shall enter in its register the following information: (a) the last home address
and birth date of all applicants for employment who were recruited by the agency; (b) the name
and address of the emigrant agent, if any, through whom such applicant was obtained; (c) the
fee, if any, paid to the emigrant agent by the agency, job applicant or employer which shall be
separately stated; (d) the charges or advances made to the job applicant for agency fee,
transportation and visa fee, and such charges or advances shall be separately listed and the
total indicated; and (e) the manner in which the employee's age and references were confirmed.
7. Recordkeeping. Such agency shall retain for inspection: (a) copies of all forms prepared or
received on behalf of an employee and submitted to any governmental agency in connection with
immigration requirements; and (b) copies of executed contracts between the agency and the
employer and between the agency and the employee. The copies shall be retained on the
premises of the agency for three years.

§ 185. Fees.
1. Circumstances permitting fee.
An employment agency shall not charge or accept a fee or other consideration unless in
accordance with the terms of a written contract with a job applicant and after such agency has
been responsible for referring such job applicant to an employer or such employer to a job
applicant and where as a result thereof such job applicant has been employed by such
employer, except for class "C" employment: (a) after an agency has been responsible for
referring an artist to an employer or such employer to an artist and where as a result thereof
such artist has been employed by such employer; or (b) after an agency represents an artist in
the negotiation or renegotiation of an original or pre-existing employment contract and where as
a result thereof the artist enters into a negotiated or renegotiated employment contract. For
class "C" employment pursuant to this paragraph, an employment agency shall provide an artist
with a statement setting forth in a clear and concise manner the provisions of this section and
section one hundred eighty-six of this article. The maximum fees provided for herein for all types
of placements or employment may be charged to the job applicant and a similar fee may be
charged to the employer provided, however, that with regard to placements in class "B"
employment, a fee of up to one and one-half times the fee charged to the job applicant
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voluntarily assume payment of the job applicant's fee. The fees charged to employers by any
licensed person conducting an employment agency for rendering services in connection with, or
for providing employment in classes "A", "A-1" and "B", as hereinafter defined in subdivision four
of this section where the applicant is not charged a fee shall be determined by agreement
between the employer and the employment agency. No fee shall be charged or accepted for the
registration of applicants for employees or employment.
2. Size of fee; payment schedule.
The gross fee charged to the job applicant and the gross fee charged to the employer each
shall not exceed the amounts enumerated in the schedules set forth in this section, for any
single employment or engagement, except as hereinabove provided; and such fees shall be
subject to the provisions of section one hundred eighty-six of this article. Except as otherwise
provided herein, and except for class "C" employment, an employment agency shall not require
an applicant while employed in the continental United States, and paid weekly to pay any fee
at a rate greater than in ten equal weekly installments each of which shall be payable at the
end of each of the first ten weeks of employment, or if paid less frequently, in five equal
installments, each of which shall be payable at the end of the first five pay periods following his
employment, or within a period of ten weeks, whichever period is longer. An employer's fee shall
be due and payable at the time the applicant begins employment, unless otherwise determined by
agreement between the employer and the agency.
3. Deposits, advance fees. An employment agency shall not require or accept a deposit or
advance fee from any applicant.
4. Types of employment. For the purpose of placing a ceiling over the fees charged by persons
conducting employment agencies, types of employment shall be classified as follows:
Class "A"--domestics, household employees, unskilled or untrained manual workers and
laborers, including agricultural workers;
Class "A1"--non-professional trained or skilled industrial workers or mechanics;
Class "B"--commercial, clerical, executive, administrative and professional employment,
all employment outside the continental United States, and all other employment not included
in classes "A", "A1", "C" and "D";
Class "C"--theatrical engagements;
Class "D"--nursing engagements as defined in article one hundred thirty-nine of the
education law.
5. Fee ceiling: For a placement in class "A" employment the gross fee, including the deposit if
any, shall not exceed, in percentage of the first full month's salary or wages, the following:

where no meals or lodging are provided ............................ 10 %
where one meal per working day is provided ........................ 12 %
where two meals per working day are provided ...................... 14 %
where three meals and lodging per working day are provided.... 18 %
Where all parties to the employment agreement understand or agree at the time the employment
is entered into that it shall be for a period shorter than one month, the gross fee shall not exceed
ten per cent, twelve per cent, fourteen per cent or eighteen per cent respectively of the salary or
wages actually paid.
6. Fee ceiling: For a placement in Class "A1" employment the gross fee shall not exceed one
week's wages where all parties to the employment agreement understand or agree at the time the
employment is entered into that it shall be for a period for ten weeks or more. Where all parties to
the employment contract agree and understand at the time the employment contract is
entered into that it shall be for a period shorter than ten weeks, the gross fee shall not exceed
ten per cent of the wages or salary actually received.
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7. Fee ceiling: For a placement in Class "B"
the gross fee shall not exceed, in
percentage of the first full month's salary or wages, the following:

where such first full month's salary or wages is
less than $750 ..............................................................
at least $ 750 but less than $ 950 .................................
at least $ 950 but less than $1150 ................................
at least $1150 but less than $1350 ...............................
at least $1350 but less than $1500 ...............................
at least $1500 but less than $1650 ...............................
at least $1650 or more ..................................................

25 %
35 %
40 %
45 %
50 %
55 %
60 %

Provided however, that where the placement is for employment in which the applicant will be paid
on a straight commission basis or on the basis of a drawing account plus commissions, the gross
fee shall be based on percentages in the above schedule applied to an amount equivalent to onetwelfth of the estimated first year's earnings, as estimated by the employer. Where all parties to
the employment contract agree and understand at the time the employment contract is entered
into that it shall be for a period shorter than four months the gross fee shall not exceed fifty
percent of the fee prescribed in the schedule in this subdivision or ten percent of the wages or
salary actually received, whichever is less.
8. Fee ceiling: For a placement in class "C" employment the gross fee shall not exceed, for
a single engagement, ten per cent of the compensation payable to the applicant, except that for
employment or engagements for orchestras and for employment or engagements in the opera
and concert fields such fees shall not exceed twenty per cent of the compensation.
9. Fee ceiling: For a placement in class "D" employment the gross fee shall not exceed, for a
single engagement, the following:
(1) for private nursing duty, five per cent of the salary or wages received each week through
the first ten weeks of that engagement only, and such fee shall be due and payable at the end of
each such week;
(2) for any other nursing duty, the amount of the first week's salary or wages unless the first
year's computed salary or wages to be derived for at least one year's employment is twentyfive hundred dollars or more, in which event the gross fee shall not exceed, in percentage of
such salary or wages, the following:
where such first year's salary or wages is
at least $2500 but less than $3000 ............................. 2 1/2 %
at least $3000 but less than $3500 ............................. 3 %
at least $3500 but less than $4000 ............................. 3 1/2 %
at least $4000 but less than $4500 ............................. 4 %
at least $4500 but less than $5000 ............................. 4 1/2 %
$5000 or more ............................................................. 5 %
10. Notwithstanding any other provision of law to the contrary, no fee may be charged or
collected for services rendered by an employment agency not licensed pursuant to section one
hundred seventy-two of this article at the time such services were rendered. In an action to
collect a fee, the court shall void all or any part of an agreement or contract with an employment
agency that did not have a valid license at the time the contract was entered into or services were
rendered; however, such contract shall not be considered void if a court finds a good faith effort
by an employment agency to maintain its license despite clerical error or delay by the department
of labor or the New York city department of consumer affairs.
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1. Purposes. The lack of adequate local transportation in certain suburban and urban
communities of the state has caused employment agencies to provide transportation to daily
domestic workers, to and from their places of employment. This service rendered by the
employment agencies has resulted in assured and continued employment on a regular
basis for domestic workers who do not wish to sleep-in and for continuous and certain
household employees for householders desiring day domestic workers only. This section is
enacted to provide adequate compensation for such services, to encourage their
continuation and to establish adequate regulations.
2. Application. a. The provisions of this section, and the applicable provisions of other
sections of this article, shall apply to an employment agency which makes placements of
domestic workers in households where the domestic employee is supplied with at least
one meal, and where the agency transports the domestic worker to and from the
employment agency or a location selected by the employment agency by a vehicle under the
sole control and operation of the employment agency, all at no charge to the domestic
employee.
b. The term placement as used in this section means a single day's employment
pursuant to the employment agreement.
3. Responsibilities. a. Every employment agency making placements pursuant to
the provisions of this section shall transport employees to householders in a vehicle under the
sole control and operation of the employment agency. Such vehicle shall be operated
in compliance with applicable laws governing occupancy, insurance and safety.
b. Such agency shall be responsible for the transportation of the employee to the point of
origination at the conclusion of the working day. If the point of origination shall be other than
the office of the employment agency or the home of the employee, notice thereof shall
be given to the commissioner for his approval prior to its utilization.
4. Maximum fee. a. Notwithstanding any other provision of this article, the
maximum fee that may be charged by such agency for a placement of this type of
employment shall be charged to the employer only, and shall not exceed an amount based
on the daily wage paid to the employee, the following:
Where such daily wage is
at least $11.00 but less than $12.00 ............................. $4.00
at least $12.00 but less than $13.00 ............................. $4.25
at least $13.00 but less than $14.00 ............................. $4.50
at least $14.00 but less than $15.00 ............................. $4.75
at least $15.00 but less than $16.00 ............................. $5.00
For each additional dollar of daily wage beginning at $16.00, an additional fee of 25
cents may be charged; for each dollar of daily wage less than $11.00 the fee shall be reduced
by 25 cents. The value of meals shall not be included in determining the employee's wages.
b. No charge shall be made to either employee or householder for any transportation
provided hereunder.
c. Notwithstanding any other provision of this article a written contract with either
the domestic employee or employer shall not be required in order for the agency to charge
or collect a fee.
5. Registers. Such agency shall enter in the same or separate registers
approved by the commissioner, the following information, instead of the register
entries prescribed in section one hundred seventy-nine of this article.
(1) The name, address and date of first application for employment of each domestic
worker, and the name and address of at least one of the former employers or persons to
whom such applicant is known;
(2) The name and address of every employer from whom a fee is received or charged, the
name of each domestic employee employed by the employer, the date of employment, the
fee charged or received from the employer and the rate of wages or salary agreed upon.
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271 of 285shall give each employee and employer a
statement of job conditions in a form approved by the commissioner. The statement
to the employee shall fully and accurately describe the nature and terms of employment,
including wages, numbers of hours of work, responsibility of the agency for transportation,
and the responsibility of the employer for the payment of the fee and to provide the
employee with one meal. The statement to the employer shall include the foregoing, and in
addition the agency fee and the responsibility of the employer to provide the employee
with one meal. Such statement as aforesaid shall be given prior to the first placement by the
agency and need not be repeated unless changed.
§ 186. Return of fees.
1. Excessive fee: Any employment agency which collects, receives or retains a fee or other
payment contrary to or in excess of the provisions of this article, shall return the fee or the excess
portion thereof within seven days after receiving a demand therefor.
2. Failure to report: If a job applicant accepts employment and thereafter fails to report for
work, the gross fee charged to such applicant shall not exceed twenty-five per cent of the
maximum fee allowed by section one hundred eighty-five of this article. If a job applicant accepts
employment and fails to report for work, no fee shall be charged to the employer.
3. Termination without employee's fault. If a job applicant accepts employment and reports for
work, and thereafter such employment is terminated without fault of the employee, the gross fee
charged to such employee and to the employer each shall not exceed ten percent of the salary
or wages received by such employee, and in no event shall such fee exceed the maximum fee
allowed by section one hundred eighty-five of this article. However, if such employee is a
domestic or household employee recruited from a state outside of this state the fee of the
employer shall not exceed thirty-three and one-third percent of the wages or salary actually
earned.
4. Termination under all other circumstances: If a job applicant accepts employment and reports
for work, and thereafter such employment is terminated under any other circumstances, the gross
fee charged to such employee and the employer each shall not exceed fifty per cent of the
salary or wages received by such employee, and in no event shall such fee exceed the
maximum fee allowed by section one hundred eighty-five of this article.
§ 187. Additional prohibitions.
An employment agency shall not engage in any of the following activities or conduct:
(1) Induce or attempt to induce any employee to terminate his employment in order to
obtain other employment through such agency, provided, however, that this provision shall not
apply to an employee not placed in employment by the employment agency who is offered
an executive administrative or professional position where the first year's compensation is
$12,000.00 or more or procure or attempt to procure the discharge of any person from his
employment.
(2) Publish or cause to be published any false, fraudulent or misleading information,
representation, promise, notice or advertisement.
(3) Advertise in newspapers or otherwise, or use letterheads or receipts or other written or
printed matter, unless such advertising or other matter contains the name and address of the
employment agency, the word "agency" and the agency's license number.
(4) Direct an applicant to an employer for the purpose of obtaining employment without having
first obtained a bona fide order therefor; however, a qualified applicant may be directed to an
employer who has previously requested that he regularly be accorded interviews with applicants
of certain qualifications if a confirmation of the order is sent to the employer. Likewise an
employment agency may attempt to sell the services of an applicant to an employer from whom
no job order has been received as long as this fact is told to the applicant before he is directed to
the employer. Any applicant who is referred to an employer contrary to the provisions of this
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subdivision without obtaining employment thereby,
agency for all ordinary and necessary travel expenses incurred by the applicant as a result of
such referral, within twenty-four hours of making a demand therefor.
(5) Send or cause to be sent any person to any employer where the employment agency
knows, or reasonably should have known, that the prospective employment is or would be in
violation of state or federal laws governing minimum wages or child labor, or in violation of
article sixty-five of the education law relating to compulsory education or article four of the
labor law, or, that a labor dispute is in progress, without notifying the applicant of such fact, and
delivering to him a clear written statement that a labor dispute exists at the place of such
employment, or make any referral to an employment or occupation prohibited by law.
(6) Send or cause to be sent any person to any place which the employment agency knows
or reasonably should have known is maintained for immoral or illicit purposes; nor knowingly
permit persons of bad character, prostitutes, gamblers, procurers or intoxicated persons to
frequent such agency.
(7) Compel any person to enter such agency for any purpose by the use of force.
(8) Engage in any business on the premises of the employment agency other than the
business of operating an employment agency, except as owner, manager, employee or agent, the
business of furnishing services to employers through the employment of temporary employees.
(9) Receive or accept any valuable thing or gift as a fee or in lieu thereof, nor divide or share,
either directly or indirectly, the fees herein allowed, with contractors, subcontractors, employers
or their agents, foremen or any one in their employ, or if the contractors, subcontractors or
employers be a corporation, any of the officers, directors or employees of the same to whom
applicants for employment are sent.
(10) Require applicants for employees or employment to subscribe to any publication or
incidental service or contribute to the cost of advertising.
(11) Make or cause to be made or use any name, sign or advertising device bearing a name
which may be similar to or may reasonably be confused with the name of a federal, state, city,
county or other government agency.
(12) Refuse to return on demand of an applicant any baggage or personal property belonging
to such applicant.
(13) Charge an applicant any fee for a placement in a job which the agency advertised or
represented to the job applicant to be a fee-paid job.
(14) Refer an applicant to a specified bank or credit organization for purposes of obtaining a
loan.

§ 188. Copies of law to be posted.
1. Every licensed person shall post in a conspicuous place in the main room of such agency
sections one hundred seventy-eight, one hundred eighty-one, one hundred eighty-five, and one
hundred eighty-six, of this article. Such poster shall also contain the name and address of the
commissioner charged with the enforcement of this article in the place where the agency is
located.
2. The commissioner, in conjunction with the director of the office for new Americans, shall
develop, establish and implement a public awareness campaign regarding the rights of job
seekers. Such public awareness campaign shall be made available to the public by any means
deemed appropriate by the commissioner and the director of the office for new Americans. Any
materials developed and disseminated to job seekers according to this subdivision must also be
distributed to licensed employment agencies.
§ 189. Enforcement of provisions of this article.
1. This article, article nineteen-B of the labor law and sections 37.01, 37.03 and 37.05 of the
arts and cultural affairs law shall be enforced by the commissioner of labor, except that in
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273 of 285shall be enforced by the commissioner of
the city of New York this article and such sections
consumer affairs of such city. In addition to the powers of the commissioner, the attorney general
may enforce the provisions of this article to the extent permitted under section sixty-three of the
executive law.
2. To effectuate the purposes of this article, article nineteen-B of the labor law and sections
37.01, 37.03 and 37.05 of the arts and cultural affairs law, the commissioner or any duly
authorized agent or inspector designated by such commissioner, shall have authority to
inspect the premises, registers, contract forms, completed contracts, statements of terms and
conditions, receipt books, application forms, referral forms, reference forms, reference reports
and financial records of fees charged and refunds made of each employment agency, and any
other record that the employment agency is required to maintain pursuant to this article, which are
essential to the operation of such agency, and of each applicant for an employment agency
license, as frequently as necessary to ensure compliance with this article and such sections. In
no event shall any employment agency be inspected less frequently than once every eighteen
months. Inspections may consist of in-person visits to employment agencies or the review of
records as described in this subdivision or both. The commissioner shall also have authority to
subpoena records and witnesses or otherwise to conduct investigations of any employer or other
person where he or she has reasonable grounds for believing that such employer or person is
violating or has conspired or is conspiring with an employment agency to violate this article or
such sections.
3. To effectuate the purposes of this article, the commissioner may make reasonable
administrative rules within the standards set in this article. Before such rules shall be issued, the
commissioner shall conduct a public hearing, giving due notice thereof to all interested parties.
No rule shall become effective until fifteen days after it has been filed in the office of the
department of state, if it is a rule of the industrial commissioner, or in the office of the clerk of the
city of New York, if it is a rule of the commissioner of licenses of such city, and copies thereof
shall be furnished to all employment agencies affected at least fifteen days prior to the effective
date of such rule.
4. Complaints against any such licensed or unlicensed person may be made orally or in
writing to the commissioner, or be sent in an affidavit form without appearing in person,
and may be made by recognized employment agencies, trade associations, or others. The
commissioner may hold a hearing on a complaint with the powers provided by section one
hundred seventy-four of this article. If a hearing is held, reasonable notice thereof, not less than
five days, shall be given in writing to said person by serving upon the person either personally, by
mail, or by leaving the same with the person in charge of his office, a concise statement of the
facts constituting the complaint, and the hearing shall commence before the commissioner with
reasonable speed but in no event later than two weeks from the date of the filing of the complaint.
The commissioner when investigating any matters pertaining to the granting, issuing, transferring,
renewing, revoking, suspending or cancelling of any license is authorized in his discretion to take
such testimony as may be necessary on which to base official action. When taking such testimony
he may subpoena witnesses and also direct the production before him of necessary and material
books and papers. A daily calendar of all hearings shall be kept by the commissioner and shall be
posted in a conspicuous place in his public office for at least one day before the date of such
hearings. The commissioner shall render this decision within thirty days from the time the matter
is finally submitted to him. The commissioner shall keep a record of all such complaints and
hearings. The office of new Americans shall, pursuant to section ninety-four-b of the executive
law, receive complaints and where appropriate refer such complaints to the attorney general or
other federal, state or local agency authorized by law to take action on such complaint.
5. Upon a finding that the licensed person or his agent, employee or anyone acting on his
behalf is guilty of violating any provision of this article or is not a person of good character and
responsibility, the commissioner may suspend or revoke the license of such licensed person. Any
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employment agency found to have violated any
of this article shall be subject, for the
first offense, to a civil penalty not to exceed one thousand dollars per violation, and, for each
subsequent offense within six years of such previous offense, to a civil penalty, not to exceed five
thousand dollars per violation. Upon notice of violation of this article or when it is determined that
there has been a violation of this article by an employment agency, the commissioner may
provide the employment agency with a specific time period for such employment agency to
cure or correct such violation or take other ameliorative action as directed by the
commissioner, the successful completion of which shall prevent the imposition of penalties on
the employment agency for such violation. Whenever such commissioner shall suspend or
revoke the license of any employment agency, or shall levy a fine against any agency, said
determination shall be subject to judicial review in proceedings brought pursuant to article
seventy-eight of the civil practice law and rules. Whenever an employment agency's license is
revoked, another license or agency manager permit shall not be issued within three years from
the date of such revocation to said licensed person or his agency manager or to any person with
whom the licensee has been associated in the business of furnishing employment or
engagements. Deputy commissioners, or other officials designated to act on behalf of the
commissioner, may conduct hearings and act upon applications for licenses, and revoke or
suspend such licenses, or levy fines against an employment agency.
6. If any provisions of this article or the application thereof to any person or circumstances is
held unconstitutional, the remainder of the article and the application of that provision to other
persons and circumstances shall not be affected thereby.

§ 190. Penalties for violations.
Any person who violates and the officers of a corporation and stockholders holding ten percent or
more of the stock of a corporation which is not publicly traded, who knowingly permit the
corporation to violate sections one hundred seventy-two, one hundred seventy-three, one
hundred seventy-six, one hundred eighty-four, one hundred eighty-four-a, one hundred eightyfive, one hundred eighty-five-a, one hundred eighty-six, or one hundred eighty-seven of this
article shall be guilty of a misdemeanor and upon conviction shall be subject to a fine not to
exceed two thousand five hundred dollars per violation, or imprisonment for not more than
one year, or both, by any court of competent jurisdiction. The violation of any other provision of
this article shall be punishable by a fine not to exceed five hundred dollars or imprisonment for not
more than thirty days. Criminal proceedings based upon violations of these sections shall be
instituted by the commissioner and may be instituted by any persons aggrieved by such
violations.
§ 191. Definition.
Whenever used in this article: "employer fee paid employment agency" means any person who on
behalf of employers procures or attempts to procure employees for "Class B" employment (as
defined in section one hundred eighty-five of this article) and who in no instance charges a fee
directly, or indirectly, to persons seeking such employment even though a fee may be
charged to employers seeking the services of such employees, and who engages in no activity
constituting the operation of an employment agency as defined in section one hundred seventyone of this chapter and who in no instance enters into any arrangement through which the
employer fee paid employment agency receives remuneration or any other thing of value from any
person, firm or corporation which collects fees from applicants.
§ 192. Prohibited activities.
An employer fee paid employment agency shall not engage in any of the following activities or
conduct:
1. Direct an applicant to an employer for the purpose of obtaining employment without having
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first obtained a bona fide order therefor; however,
a qualified applicant may be directed to an
employer who has previously requested that it regularly be accorded interviews with
applicants of certain qualifications if a confirmation of the order is sent to the employer. Likewise
an agency may attempt to sell the services of an applicant to an employer from which no job order
has been received as long as this fact is told the applicant before the applicant is directed to the
employer. Any applicant who is referred to an employer contrary to the provisions of this
subdivision without obtaining employment thereby, shall be reimbursed by the agency for all
ordinary and necessary travel expenses incurred by the applicant as a result of such referral,
within twenty-four hours of making a demand therefor.
2. Send or cause to be sent any person to any employer where the agency knows, or
reasonably should have known, that the prospective employment is or would be in violation
of state or federal laws governing minimum wages or child labor, or in violation of article
sixty-five of the education law relating to compulsory education or article four of the labor law,
or, that a labor dispute is in progress, without notifying the applicant of such fact, and delivering
to him or her a clear written statement that a labor dispute exists at the place of such
employment, or make any referral to an employment or occupation prohibited by law.
3. Require applicants for employment to subscribe to any publication or incidental service or
contribute to the cost of advertising.
4. Make or cause to be made or use any name, sign or advertising device bearing a name
which may be similar to or may reasonably be confused with the name of a federal, state,
city, county or other government agency.

§ 193. Penalties for violation.
Any person violating the provisions of section one hundred ninety-two of this article shall be guilty
of a class A misdemeanor and shall be subject to a fine not to exceed one thousand dollars or
imprisonment for not more than one year or both.
Criminal proceedings based upon violations may be instituted by the commissioner or may be
instituted by any person aggrieved by such violation.
§ 194. Employment agency fees; reimbursement from employee to employer prohibited.
1. As used in this section:
(a) "Commissioner" means the commissioner of labor.
(b) "Employer" means an individual, partnership, association, corporation, legal
representative, trustee, receiver, trustee in bankruptcy or common carrier by rail, motor,
water, air or express company doing business or operating within the state. The term
"employer" shall not include a governmental agency.
(c) "Employee" means any person employed for hire by any employer in any employment.
2. No employer or its agent shall require, request, suggest or knowingly permit any employee of
such employer to reimburse the employer for the cost of a fee paid by the employer to an
employment agency or to an employer fee paid employment agency or to make any other
payment on account of the employee's termination or resignation from employment.
3. (a) If the commissioner determines that an employer or its agent has violated a provision
of this section, the commissioner shall issue to the employer an order which shall describe the
alleged violation. In addition to directing reimbursement to the employee and requiring the further
payment to the employee of a sum in the amount equal to payment requested or received from
that employee, such order may direct payment to the commissioner for deposit in the treasury of
the state of a further sum as a civil penalty not to exceed five hundred dollars.
(b) Any order issued under paragraph (a) of this subdivision shall be deemed a final order of
the commissioner and not subject to review by any court or agency unless within thirty days
following service of the order the employer files a petition with the industrial board of appeals for a
review of the order.
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(c) Provided that no proceeding for administrative
shall then be pending and that the time for initiation of such proceeding shall have expired, the
commissioner may file with the county clerk of the county where the employer resides or has a
place of business the order of the commissioner, or the decision of the industrial board of
appeals containing the amount found to be due including the civil penalty, if any. The filing of
such order or decision shall have the full force and effect of a judgment duly docketed in the office
of such clerk. The order or decision may be enforced by and in the name of the commissioner in
the same manner, and with like effect as that prescribed by the civil practice law and rules for the
enforcement of a money judgment.
(d) The civil penalty provided for in this section shall be in addition to and may be imposed with
any other remedy or penalty provided for in this chapter.
4. No agreement by an employee or prospective employee to reimburse an employer for the cost
of a fee of an employment agency or an employer fee paid employment agency or to become
liable to the employer for any payment on account of the employee's termination or resignation
from employment shall be enforceable.

Arts and Cultural Affairs Law - Article 37
§ 37.01. Definitions
As used in sections 37.03 and 37.05 of this article:
1. "Person" means any individual, company, society, association, corporation, manager,
contractor, subcontractor, partnership, bureau, agency, service, office or the agent or
employee of the foregoing.
2. "Fee" means anything of value, including any money or other valuable consideration
charged, collected, received, paid or promised for any service, or act rendered or to be
rendered by an employment agency, including but not limited to money received by such
agency or its emigrant agent which is more than the amount paid by it for transportation,
transfer of baggage, or board and lodging on behalf of any applicant for employment.
3. "Theatrical employment agency" means any person (as defined in subdivision one hereof)
who procures or attempts to procure employment or engagements for an artist, but such term
does not include the business of managing entertainments, exhibitions or performances, or the
artists or attractions constituting the same, where such business only incidentally involves the
seeking of employment therefor.
4. "Theatrical engagement" means any engagement or employment of an artist in
employment described in subdivision three of this section.
5. "Artist" shall mean actors and actresses rendering services on the legitimate stage and in
the production of motion pictures, radio artists, musical artists, musical organizations, directors
of legitimate stage, motion picture and radio productions, musical directors, writers,
cinematographers, composers, lyricists, arrangers, models, and other artists and persons
rendering professional services in motion picture, theatrical, radio, television and other
entertainment enterprises.
§ 37.03. Theatrical Employment; Contracts.
Contracts between a theatrical employment agency and an artist shall include the gross
commission or fees to be paid by the artist to the theatrical employment agency consistent with
section one hundred eighty-five of the general business law.
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between the parties thereto and do not constitute an unreasonable restriction of business. In
addition, such contracts in blank shall be first approved by the commissioner of labor, except that
in the city of New York, such contracts in blank shall be first approved by the commissioner of
consumer affairs of such city, pursuant to section one hundred eighty-nine of the general
business law, and his or her determination shall be reviewable by certiorari.
Each such contract shall also include the name, address, phone number and license number of
the theatrical employment agency in addition to the name of the artist, the type of services
covered by the contract, and all terms and conditions associated with the payment of such
commission or fees. The theatrical employment agency shall keep on file a copy of each contract
entered into with an artist and provide a copy of each contract to the artist.
Separately from the contract, the agency shall provide to the artist, at the time of each audition or
interview for specific employment, information as to the name and address of the person to whom
the artist is to apply for such employment, the service to be performed, the anticipated rate of
compensation, where such compensation is known prior to the audition or interview, and any
other material terms and conditions of such employment that are known by the agency prior to the
audition or interview. Such information may be provided by electronic communication.
§ 37.05. Theatrical Employment; Financial Investigations and Security
A theatrical employment agent shall investigate whether or not any employer (person, firm or
corporation) who is offering employment to an applicant for employment, has defaulted in the
payment of salaries, fees or other compensation to any performer or group of performers or has
left stranded any performing companies or individuals or groups, during the five years
preceding the date of the application. An agent shall not procure or undertake to procure
employment or engagements on the part of any performer or groups of performers for an
employer who has failed to pay salaries, fees or other compensation, or who has left stranded
any performer or groups of performers or any performing companies or individuals during the
five years preceding the date of the application, unless such employer (person, firm or
corporation) shall provide sufficient security for the direct benefit of the performer or performers
and in an amount ample to pay the performer or performers their full compensation for the
specified employment or engagement designated in the employment or engagement contract.
The provisions of this section shall not apply to employment or engagements in modeling.
§ 37.07. Performing artists; ads for availability of employment.
1. It shall be unlawful for any person, firm, corporation, association, or agent or employee
thereof, holding itself out to the public by any designation indicating a connection with show
business including, but not limited to, talent agent, talent scout, personal manager, artist
manager, impresario, casting director, public relations advisor or consultant, promotion advisor
or consultant, to (a) Make, publish, disseminate, circulate or place before the public or cause
directly or indirectly to be made, published, disseminated, circulated or placed before the public
in this state an advertisement, solicitation, announcement, notice or statement which
represents that such person, firm, corporation or association has employment available or is
able to secure any employment in the field of show business, including, but not limited to,
theatre, motion pictures, radio, television, phonograph records, commercials, opera, concerts,
dance, modeling or any other entertainments, exhibitions or performances when an advance
fee of any nature is a condition to such employment; or (b) Accept from a member of the public
any fee, retainer, salary, advance payment or other compensation of any nature in return for
services or otherwise, other than (i) repayment for advances or expenses actually incurred for
or on behalf of such member of the public, or (ii) agreed commissions, royalties or similar
compensation based upon payments received by or on behalf of such member of the public as
a result of his employment in the field of show business.
2. Whenever there shall be a violation of this section, an application may be made by the
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jurisdiction to issue an injunction, and upon notice to the defendant of not less than five days, to
enjoin and restrain the continuance of such violations; and if it shall appear to the satisfaction of
the court or justice that the defendant has, in fact, violated this section, an injunction may be
issued by such court or justice, enjoining and restraining any further violation, without requiring
proof that any person has, in fact, been injured or damaged thereby. In any such proceeding,
the court may make allowances to the attorney general as provided in paragraph six of
subdivision (a) of section eighty-three hundred three of the civil practice law and rules, and
direct restitution. In connection with any such proposed application, the attorney general is
authorized to take proof and make a determination of the relevant facts and to issue subpoenas
in accordance with the civil practice law and rules.
§ 37.09. Protection of aerial performers from accidental falls.
1. No person shall participate in any public performance or exhibition on a trapeze, tightrope,
wire, rings, ropes, poles, or other aerial apparatus which requires skill, timing or balance and
which creates a substantial risk to himself or others of serious injury from falling, unless there
shall be provided for such performance a safety belt, life-net, or other safety device of similar
purpose suitably constructed and placed to arrest or cushion his fall and minimize the risk of
such injury. No owner, agent, lessee, manager or other person in charge of a circus, carnival,
fair, theatre, moving-picture house, public hall, or other public place of assembly, resort or
amusement, shall permit any person to take part in a performance specified herein without
providing such safety device. Any such aerial performance or exhibition without such safety
device in which the height of possible fall is more than twenty feet, shall be presumed to create
a substantial risk of serious injury.
2. The commissioner of labor may make rules supplementary to this section designating
safety devices of an approved type, strength and location and otherwise effectuating the
purposes hereof. The commissioner may also grant variations pursuant to the provisions of
section thirty of the labor law. Violations of this section shall be punishable as provided in
section two hundred thirteen of the labor law for violations thereunder.
3. In acting upon an application for a variation, the board may take into consideration the
availability, in whole or part, of practicable safety devices for a particular type of performance or
exhibition and the history and nature of the accidents incurred in such performance or
exhibition. The provisions of subdivision one of this section and the rules of the board issued
pursuant to this section shall be inapplicable to any performance or exhibition concerning which
a variation has been issued to the extent specified in such variation.
§ 37.11. Prevention of personal injuries at carnivals, fairs and amusement parks.
The commissioner of labor may make rules guarding against personal injuries in the assembly,
disassembly and use of amusement devices and temporary structures at carnivals, fairs and
amusement parks to persons employed at or to persons attending the carnivals, fairs and
amusement parks where the carnivals, fairs and amusement parks are located outside the city
of New York, and where the carnivals, fairs and amusement parks are located within the city of
New York, the department of buildings of the city of New York may make and enforce such
rules.

Department of Consumer Affairs
Title 6, Subchapter M: Employment Agencies
5-241 Records.
It shall be the duty of each licensed agency to keep its financial records on
a monthly or quarterly basis and such records shall be brought up to date not later than (30)
days after the expiration of such period. All such records shall be kept at the principal place of
business for a period of three (3) years and shall be made available for inspection during
normal business hours to the Commissioner of Consumer Affairs of the city of New York, or his
duly authorized representatives.
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5-242 Applications for License – Corporation.
(a) A corporate applicant for a license
shall list on the original application, or a renewal application, the names and addresses of all its
officers and all stockholders holding ten percent (10%) or more of the stock of said corporation.
A true and certified copy of the minutes electing such officers shall be attached to the
application.
(b)
The licensee shall notify the Department of Consumer Affairs within thirty (30) days in
writing of any change of its officers or principal stockholders. In the event of a change of
officers a true and certified copy of the minutes shall be attached to such notification.
5-243 Trade Name and Partnership Certificates. (a) If the applicant conducts business
under a trade name or if the applicant is a partnership, then the application for a license must
be accompanied by a copy of the trade name or partnership certificate duly certified by the
Clerk of the County in whose office said certificate is filed.
(b)

Such trade name shall not be similar or identical to that of any existing licensed agency.

5-244 Fingerprinting. (a) Every applicants for a license, if he is a natural person, shall be
fingerprinted in the office of the Department and the fingerprints shall be filed with and made
part of the original application.
(b)
If the applicant is a partnership each member thereof shall be fingerprinted and the
fingerprints shall be filed with and made a part of the original application. In the event of a
change in the members of a partnership, each new member shall appear at the office of the
Department within thirty (30) days after such change, be fingerprinted, and the fingerprints shall
be filed with and made a part of the application.
(c) If the applicant is a corporation, all the officers and all stockholders holding ten percent
(10%) or more of the stock of the corporation shall be fingerprinted, and the fingerprints shall be
filed with and made part of the original application. In the event of any change of officers or
stockholders of any corporate licensee, such new officers or stockholders shall appear at the
office of the Department within thirty (30) days after such change, be fingerprinted, and the
fingerprints shall be filed and made part of the licensee’s application.
(d)
Whenever an applicant for a license does not have the required two years’ experience,
then the manager so designated shall be fingerprinted and the fingerprints shall be filed with
and made a part of the original application.
5-245 Premises.
(a) An agency may share premises, provided that the sharing is with an
unrelated entity or with an entity permitted by New York General Business Law Paragraph
187(8). The agency shall not directly or indirectly suggest to an applicant that he or she
purchase the services or products of the entity sharing the premises. For purposes of this
section, “unrelated” shall mean that no exchange of the proceeds or sharing of profits in any
form takes place between the agency and the entity, and that they do not have any officers,
directors, partners, shareholders, principals, managers, executives, administrators,
salespersons, or job-placement counselors in common.
(b)
Every room of an employment agency shall be properly and adequately lighted and
ventilated.
(c)

The premises of every licensed agency shall be kept in a suitable and sanitary condition.

(d)
Every employment agency shall be provided with running water and suitable and
adequate washing facilities. Where both males and females are employed or dealt with in such
agency, separate facilities shall be provided for each sex.
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to an employer where it reasonably knows or should have known that a labor dispute is in
progress, then it shall be the duty of the licensee to deliver to the applicant a statement in large
and bold lettering, to the effect that the employees in such place of employment are engaged or
involved in a labor dispute.
(b)
Whenever a licensed agency shall refer an applicant for employment to an employer who
has agreed to pay to the agency the fee for the employee, or where the agency has agreed not
to charge said applicant a fee for such referral, then the referral card shall clearly set forth the
terms under which the employer has agreed to pay the fee for the applicant or the terms under
which the applicant shall not be required to pay the fee.
5-247 Recruitment of Domestic or Household Employees from Without the State.
(a)
No employment agency shall recruit domestic or household employees outside the State
of New York as provided in Paragraph 184 of the General Business Law without notifying the
Commissioner of Consumer Affairs of the City of New York in writing.
(b)
Every employment agency engaged in such recruitment shall keep on file in its principal
place of business for a period of three (3) years a written record indicating or setting forth the
name and address of the premises where such applicant is lodged and receipt, signed by the
applicant, setting forth the number of meals and the date and place where such meals were
served to the applicant.
5-248 Prohibited Practices. (a) No employment agency shall discriminate against any
individual because of his age, race, creed, color, national origin, religion, or sex, in receiving,
classifying, disposing or otherwise acting upon applications for its services, in referring an
applicant or applicants to an employer or employers or with respect to any guidance, training or
apprenticeship program.
(b)

No employment agency shall:
(1)
print or circulate or cause to be printed or circulated any statement, advertisement
or publication, or
(2)
(3)

use any form of application for employment, or
use any business name, trade name or display name, or

(4)

make any inquiry in connection with prospective employment, which expresses,
directly or indirectly, any limitation, specification or discrimination as to age, race,
creed, color, national origin, religion, or sex, or any intent to make any such
limitation, specification or discrimination, unless based upon a bona fide
occupational qualification.

(c)
No employment agency engaged in securing or obtaining positions for applicants in the
modeling field shall directly or indirectly refer any applicant to a particular school or course for
modeling, nor induce, suggest, or encourage choice of such school or course.
5-249 Definitions of GBL, Paragraph 171. Terms.
As used in Paragraph 171 of GBL,
Article 11, the following terms shall have the meanings indicated:
Applicant.

“Applicant” means a person seeking employment.

Employment Agency.
(1) “Employment Agency” shall include all persons who, for a fee, render vocational guidance
or counseling services, and who directly or indirectly represent, by any means, that:
(i)
they obtain or attempt to obtain employment for an applicant; or
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(ii)
they will or may arrange interviews
281 of with
285 employers for an applicant, or
(iii)
they have or may make contacts with employers which may improve an
applicant’s chances to obtain employment, or
(iv)
they have knowledge of job openings or positions which is not available to the
public, or
(v)
they have knowledge of job openings or positions which cannot be obtained with
reasonable effort from other sources, or
(vi)
they maintain or sell a list or lists of job openings or positions unless all of the
information contained in the list or lists appears in, and is part of, a newspaper or other
publication in general circulation, and this fact is disclosed to consumers.
(2) “Employment Agency” also shall include all persons who, for a fee, render vocational
guidance or counseling services, and who directly or indirectly represent, by any means, that:
(i)
they provide information about job search techniques or job search strategies; or
(ii)
they assist an applicant in any attempt to present to employers the availability or
qualifications, or both, of the applicant for a position or class of positions. Such
representations include, but are not limited to, representations that they “market” or
“promote” applicants.
Person.
“Person” means any individual, company, society, association, corporation,
manager, contractor, subcontractor, partnership, bureau, agency, service, office, or the agent
or employee of the foregoing.
Vocational Guidance or Counseling Services. “Vocational Guidance or Counseling
Services” means services which consist of one or more oral presentations and which:
(1)
provide information concerning the qualifications generally required for one or more
positions or class of positions; or
(2)
assess, or attempt to assess, the suitability of a person seeking employment for one or
more positions or class of positions; or
(3)
provide information concerning the availability of one or more positions or class of
positions.
5-250 Display of Sign.
Every licensee must post conspicuously at his or her place of
business a sign, at least 12 inches by 18 inches in dimension with letters at least 1-inch high,
reading as follows:
“The Department of Consumer Affairs of the City of New York has issued the following
license(s) to this business:
Licensee: [name appearing on licenses(s)]
License Title(s): [type(s) of license(s) held]
License No(s): [corresponding number(s) of license(s) held]
The Department of Consumer Affairs is located at (Insert the Department’s current address).
Phone No.: (insert the Department’s current phone number).”
5-251 Display of License.
Every licensee must post conspicuously his or her license at the
licensee’s place of business. A licensee may post a copy of the license at the licensee’s place
of business only if the original is available at such place of business for inspection by any
person.
5-252 Notice of Hearing and Subpoena Duces Tecum. A licensee must appear in person at
the Department to answer a notice of hearing or a subpoena duces tecum served upon that
licensee. If the licensee is an individual, he or she must appear; if a partnership, one of its
general partners must appear; and if a corporation, one of its officers must appear. A notice of
hearing or subpoena duces tecum may be served by ordinary mail addressed to the licensee’s
place of business. They may also be served by ordinary mail addressed to the residence of an
individual licensee; the residence of a general partner of a partnership licensee; or the
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residence of an officer or principal stockholder
a corporate licensee.
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5-253 Change of Address. A licensee shall notify the Department in writing of any change of
address within 10 days of the change. This requirement applies to the address of the licensed
business, and to the resident addresses of: individual licensees, all partners or partnership
licensees, and the officers and principal stockholders of corporate licensees.
5-254 Judgments.
A licensee or license applicant must satisfy any outstanding judgment
against him or her that has been obtained by a consumer and that relates to activities for which
a license is required:
(a)
within thirty (30) days from the date of entry of the judgment; or
(b)
if the judgment has been stayed or appealed, within thirty (30) days from the date the
stay is lifted or the appeal decided; or
(c)
according to a payment schedule the parties agree upon.
5-255 Response to Consumer Complaints.
A licensee or license applicant must respond
in writing to the Department about any consumer complaint sent to the licensee or applicant by
the Department. The response must be made within 20 days of the date the complaint is sent
to the licensee or applicant and must set forth the licensee’s or applicant’s position regarding
the transaction which is the subject of the complaint, including the facts which the licensee or
applicant believes justify its position. The licensee or applicant must respond to subsequent
communications from the Department concerning the complaint within 10 days after receiving a
communication.
5-256 Proof of Surety Bond.
No license or renewal shall be issued unless the licensee
or applicant submits proof that every bond required by the Department for the license is in
effect and does not expire prior to the end of the licensing period. Except where otherwise
provided, all such bonds must allow any person aggrieved by the bondholder’s breach of the
conditions of the bond to proceed against the bond.
5-257 Lost or Mutilated Licenses.
Lost license. A licensee shall immediately report, in an affidavit, the loss of a license issued
to him or her by the Department, requesting the issuance of a new license. Replacement
licenses are issued at the discretion of the Department.
(b)
Mutilated license. Should a license issued by the Department to any licensee become
mutilated or otherwise illegible, the holder of the license shall promptly surrender it to the
Department and request the issuance of a new license. The request shall be made upon a
form provided by the Department.
(c)
Fee. A fee of fifteen dollars ($15) shall be charged for the issuance of a replacement
license. This fee shall be paid when the affidavit for a lost license is filed or when a mutilated or
otherwise illegible license is surrendered and a request for the issuance of a new license is
filed. This fee will be refunded should the Department decide not to issue the replacement
license.
5-258 Late Renewal Fee. Any licensee who files for a license renewal more than one (1)
month, but not less than three (3) months, after the expiration date of the license must pay to
the Department, in addition to any other fees or penalties provided by law, the sum of $20 or 20
percent of the licensee fee, whichever is greater.
Any licensee who files for a license renewal more than three (3) months after the
expiration date of the license must pay to the Department, in addition to any other fees or
penalties provided by law, the sum of $50 or 30 percent of the license fee, whichever is greater.
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State Disciplinary Board
Advisory Opinion No. 31
November 19, 1982

Dual Occupations: Ethical considerations applicable to a Lawyer who is engaged both in the
practice of law and another profession or business.
Pursuant to the provisions of Rule 4-223 of the Rules and Regulations for the Organization and
the Government of the State Bar of Georgia (219 Ga. 873, as amended), the State Disciplinary
Board of the State Bar of Georgia, after a proper request for such, renders its opinion concerning
the proper interpretation of the Code of Professional Responsibility of the State Bar of Georgia.
Questions presented:
(1) Should a Georgia attorney, also possessing a Georgia real estate salesperson's license, who
arranges a real estate transaction in his or her capacity as a real estate salesperson decline
to perform any title work or other legal work in order to avoid an appearance of professional
impropriety?
(2) If, in the course of representing a client in an unrelated legal matter, the client requests the
attorney (also possessing a real estate salesperson's license) to locate a buyer or seller for
the client's real estate, is it proper for the attorney to accept?
The American Bar Association stated in Formal Opinion No. 328, June 1972, that it is not
necessarily improper for a lawyer simultaneously to hold himself out as a lawyer and as a member
of another profession or business. However, the American Bar Association concluded that a lawyer
that is engaged in the practice of law and another profession which is closely related to law, must
govern his conduct according to the professional standards of the legal profession while engaged
in the non-legal profession or business.
Following the rationale of the American Bar Association, it is the opinion of the State Disciplinary
Board that a Georgia attorney who is also engaged in the real estate business should conform his
behavior to the standards of conduct of the State Bar of Georgia while engaged in both professions.
Accordingly, it would not be improper for the attorney to perform the work requested in both of
your inquiries provided the attorney complies with the provisions of DR 2-103, DR 2-104, and DR
2-105 of the Georgia Code of Professional Responsibility (Standards 12, 13, 14, 15, 16, 17, and
18 of Rule 4-102 of the Georgia Bar Rules).
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When an attorney, who is actively practicing law in the State of Georgia, is also engaged in a
second profession or business closely related to the practice of law, all of the provisions of the
Georgia Code of Professional Responsibility are applicable to the lawyer's conduct in both
professions.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688
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Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega

INSTITUTE OF CONTINUING LEGAL EDUCATION

