


Thursday, March 28, 2019

Sponsored By:  Institute of Continuing Legal Education

6 CLE Hours

NOT YOUR TYPICAL CLE

ICLE: Video Conference Series

 1 Ethics Hour | 1 Professionalism Hour | 3.5 Trial Practice Hours



Copyright © 2019 by the Institute of Continuing Legal Education of the State Bar of Georgia. 
All rights reserved. Printed in the United States of America. No part of this publication may be 
reproduced, stored in a retrieval system, or transmitted in any form by any means, electronic, 
mechanical photocopying, recording, or otherwise, without the prior written permission of ICLE.

The Institute of Continuing Legal Education’s publications are intended to provide current and 
accurate information on designated subject matter. They are offered as an aid to practicing 
attorneys to help them maintain professional competence with the understanding that the 
publisher is not rendering legal, accounting, or other professional advice. Attorneys should 
not rely solely on ICLE publications. Attorneys should research original and current sources of 
authority and take any other measures that are necessary and appropriate to ensure that they 
are in compliance with the pertinent rules of professional conduct for their jurisdiction.

ICLE gratefully acknowledges the efforts of the faculty in the preparation of this publication 
and the presentation of information on their designated subjects at the seminar. The opinions 
expressed by the faculty in their papers and presentations are their own and do not necessarily 
reflect the opinions of the Institute of Continuing Legal Education, its officers, or employees. The 
faculty is not engaged in rendering legal or other professional advice and this publication is not  
a substitute for the advice of an attorney. This publication was created to serve the continuing 
legal education needs of practicing attorneys.

ICLE does not encourage non-attorneys to use or purchase this publication in lieu of hiring 
a competent attorney or other professional. If you require legal or other expert advice, you 
should seek the services of a competent attorney or other professional.

Although the publisher and faculty have made every effort to ensure that the information 
in this book was correct at press time, the publisher and faculty do not assume and hereby 
disclaim any liability to any party for any loss, damage, or disruption caused by errors or 
omissions, whether such errors or omissions result from negligence, accident, or any other 
cause.

The Institute of Continuing Legal Education of the State Bar of Georgia is dedicated to promoting 
a well organized, properly planned, and adequately supported program of continuing legal 
education by which members of the legal profession are afforded a means of enhancing their 
skills and keeping abreast of developments in the law, and engaging in the study and research 
of the law, so as to fulfill their responsibilities to the legal profession, the courts and the public.

Printed By:



Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Rebecca A. Hall 
Associate Director, ICLE





Presiding:
Elizabeth B. “Betsy” Hodges, Program Co-Chair; Eversheds Sutherland (US) LLP, Atlanta, GA
Thomas W. “Tom” Curvin, Program Co-Chair; Eversheds Sutherland (US) LLP, Atlanta, GA
Douglas V. Chandler, Program Co-Chair; Chandler Law, LLC, Atlanta, GA
Brian R. Smith, Program Co-Chair; The Smith Law Practice, Atlanta, GA
Crystal D. Filiberto, Program Co-Chair; Peters & Monyak, LLP, Atlanta, GA

THURSDAY, MARCH 28, 2019

 7:45  REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A jacket or sweater is recommended.)

 8:30  WELCOME AND PROGRAM OVERVIEW
  Elizabeth B. “Betsy” Hodges, Program Co-Chair; Eversheds Sutherland (US) LLP, Atlanta, GA

 8:35  VIGNETTE (INTRODUCTION OF ACTORS; 10 MINUTE VIDEO)
  Scene between Magic Mark (Plaintiff), Nick Newby (Defendant)
  and Andy Amateur (unlicensed talent agent).
  Plaintiff Magic Mark: Alexander D. “Alex” Weatherby, Carr & Weatherby, LLP, Atlanta, GA
  Defendant Nick Newby: Brian R. Smith
  Unlicensed Talent Agent Andy Amateur: Nicolas “Nick” Nivision,
  University of Alabama School of Law, Tuscaloosa, AL

 8:50  OPENING STATEMENTS
  Plaintiff’s Lawyer Angela M. Forstie, The Linley Jones Firm PC, Atlanta, GA (15 minute limit)
  Defendant’s Lawyer Amanda R. Giffin, Eversheds Sutherland (US) LLP,
  Atlanta, GA (15 minute limit)

 9:25  EXAMINATION OF PLAINTIFF MAGIC MARK
  Alexander D. “Alex” Weatherby
  Direct by Plaintiff’s Lawyer Christine L. Mast, Hawkins Parnell
  & Young LLP, Atlanta, GA (10 minute limit)
  Cross by Defendant’s Lawyer Kathryn S. “Kate” Whitlock, Hawkins
  Parnell & Young LLP, Atlanta, GA (10 minute limit)

 9:50  EXAMINATION OF PLAINTIFF’S EXPERT
  Frank J. Beltran, The Beltran Firm, Atlanta, GA
  Direct by Plaintiff’s Lawyer Mark A. Rogers, Carlock Copeland & Stair LLP,
  Atlanta, GA (10 minute limit)

vii
AGENDA



 10:05  EXAMINATION OF DEFENDANT NICK NEWBY
  Brian R. Smith, Program Co-Chair; The Smith Law Practice, Atlanta, GA
  Direct by Defendant’s Lawyer Shannon M. Sprinkle, Carlock Copeland
  & Stair LLP, Atlanta, GA (10 minute limit)
  Cross by Plaintiff’s Lawyer Randolph A. “Randy” Mayer, Randolph A.
  Mayer, P.C., Atlanta, GA (10 minute limit)

 10:30  EXAMINATION OF DEFENDANT’S EXPERT
  Valerie S. Sanders, Eversheds Sutherland (US) LLP, Atlanta, GA
  Direct by Defendant’s Lawyer Crystal D. Filiberto (10 minute limit)

 10:45  BREAK

 10:55  CLOSING ARGUMENTS
  For Plaintiff: Linley Jones, The Linley Jones Firm PC, Atlanta, GA (15 minute limit)
  For Defendant: Melissa L. Fox, Eversheds Sutherland (US) LLP, Atlanta, GA (15 minute limit)

 11:30  LUNCH (Included in registration fee.)
  SPEAKER: Maithilee K. Pathak, Ph.D., R&D Strategic Solutions, Orange Beach, AL

 12:30  JURY DELIBERATIONS

 12:50  JURY DISCUSSION

 1:10  WHAT WOULD PAULA FREDERICK DO?
  Douglas V. Chandler, Program Co-Chair; Chandler Law, LLC, Atlanta, GA
  Paula J. Frederick, General Counsel, State Bar of Georgia, Atlanta, GA

 2:10  BREAK

 2:20  PROFESSIONALISM PANEL
  MODERATOR: Elizabeth B. “Betsy” Hodges
  PANELISTS:
  Hon. Carla Wong McMillian, Judge, Georgia Court of Appeals, Atlanta, GA
  Hon. Robert C. McBurney, Chief Judge, Fulton County Superior Court, Atlanta, GA
  Hon. Eric A. Richardson, Judge, Fulton County State Court, Atlanta, GA
  Hon. Dax E. Lopez, Judge, DeKalb County State Court, Decatur, GA

 3:20  ADJOURN
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MEMORANDUM 
 

TO:  Professional Liability Section Leaders 
FROM: Angela Forstie & Melissa Fox 
DATE: September 30, 2018 
RE:  CLE Fact Pattern 
 

I.   Background Facts  
a.   After practicing law for five years, Mark has decided to leave the practice of law 

and start a full time business as a traveling Magician, Magic Mark.  
Magic Mark needs a Talent Agent.  He lives in California, but does shows across 
the country.  He would like an agent out of California, where the majority of his 
contracts originate.  

b.   Magic Mark discusses his need for a talent agent at dinner with his wife and 
brother in law, Andy Amateur.  Andy had a few minor roles as an actor before 
getting a job in advertising and he offers to act as Magic Mark’s agent until Mark 
finds someone else. Magic Mark agrees.  

c.   Magic Mark’s childhood best friend, Nick Newby, recently graduated from law 
school and opened his own firm in Georgia. He doesn’t have any experience in 
entertainment law, but Newby’s parents are actors, so he thinks that gives him 
sufficient knowledge in this area of law.  

i.   Newby advertises across the internet as a “highly experienced lawyer, 
specializing in entertainment law”   

1.   He also puts up billboards around Hollywood (because that’s 
where most of his clients will live) 

2.   He uses pictures of his parents on his billboards to attract business, 
even though they are neither lawyers nor clients 

3.   He doesn’t disclose on the billboard or his website that they are his 
parents and not lawyers or clients 

d.   Newby has not taken the California bar and is not licensed to practice there 
 

II.   Magic Mark and Andy Amatuer Hire Newby 
a.   Magic Mark and Andy Amateur come to Georgia for a show that Amateur set up 

for him.  Over drinks, Nick Newby and Magic Mark discuss how great Andy 
Amateur has been for Magic Mark over the past few months and how he has 
arranged shows for him all over the country. Magic Mark decides he wants to 
formally hire Andy Amateur as his agent. Nick Newby offers to represent both 
Magician and Amateur in crafting a contract between the two. 

b.   Andy Amateur is NOT a licensed talent agent, as required under California’s 
Talent Agency Act. 

c.   The next day, Magic Mark and Andy Amateur sit down with Nick Newby at his 
office in Atlanta.  Newby is going to draft a contract confirming that Amateur is 
Magic Mark’s talent agent. 

i.   Newby realizes there may be pitfalls, so he includes a conflict waiver for 
both of them to sign in a joint engagement letter. 

Chapter 1 
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d.   Newby then drafts a contract and works out the kinks with both parties and 
everyone seems to be happy. The contract provides that Amateur gets a portion of 
all of Magic Mark’s earnings in exchange for Amateur’s services booking 
nationwide shows for Magic Mark.  

i.   While working on the contract, Newby bills all of his time to both parties, 
because he wants to keep it fair.  

1.   So for his initial draft of the contract, which took 4 hours, lawyer 
bills 4 hours to Magic Mark and 4 hours to Amateur.  Both pay 
their bills without dispute 

ii.   Because Newby only charges $200 per hour for his time, a steal compared 
to Hollywood rates for an entertainment lawyer, he also includes a clause 
in the contract that provides he will be paid 5% of all gross profits that 
Magic Mark earns as a result of the contract 

iii.   Newby contends that he advised Magic Mark and Fred that they can seek 
counsel from other lawyers  

e.   Meanwhile, Amateur applies to become an agent, but his application is rejected.  
He tells Newby that he was denied his agency license and Newby tells him it is 
just a formality and doesn’t matter 

i.   Newby does not tell Magic Mark that Andy Amateur was denied his talent 
agent license. 

f.   Despite Amateur’s failure to secure a license, he works as agent for Magic Mark 
and receives compensation in accordance with the contract, 40% of all Magic 
Mark’s earnings.  
 

III.   Magic Mark and Andy Amateur have a Contractual Dispute 
a.   Several years into the contract, Magic Mark and Amateur get into a dispute over 

his compensation under the contract. Magic Mark fires Amateur and hires a new 
agent. 

b.   Newby tells Magic Mark that he can resolve the dispute and spends the next 9 
months trying to do so.  He continues to bill both parties for all work that he does 
during this time because, again, he wants to be fair and doesn’t want one party to 
benefit from the other paying for his time. 

i.   Both parties dutifully pay Newby’s bills without question.  
ii.   Ultimately, Newby cannot resolve the dispute.  9 months after Amateur 

was fired, Newby tells both Magic Mark and Andy Amateur that they 
need to get new attorneys. 

iii.   Because he was previously an attorney, Magic Mark knows it is important 
to hire new counsel and quickly resolve the dispute with Amateur, but he 
is busy traveling for his performances and doesn’t get around to hiring a 
new lawyer until five months after Newby advised he should get new 
counsel. 

c.   Magician finally hires Elizabeth Experience, the best entertainment lawyer in 
Hollywood.  Experience looks at the case and discovers that Amateur was not a 
licensed talent agent.  Under the Talent Agencies Act, Magic Mark is entitled to 
disgorgement of all sums paid to Amateur because he was not a licensed agent.  

Chapter 1 
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i.   However, the Labor Commissioner has exclusive, original jurisdiction of 
all claims that fall under the Talent Agencies Act 

ii.   The statute of limitations to bring a claim against Amateur is a one year 
statute 

iii.   The statute of limitations to pursue the claim expired after Newby told 
Magic Mark and Amateur that they needed to get new attorneys but before 
Magic Mark hired Experience.  

d.   Experience tells Magic Mark there isn’t anything she can do to help him and 
refers him to a lawyer who could help with a legal malpractice claim against 
Newby.  

 
IV.   Ethical Issues to Address in CLE 

a.   Competency 
b.   Advertising 
c.   Conflict of Interest 

i.   Conflict b/c he represents both clients 
ii.   Personal conflict b/c he has a financial interest in the contract 

d.   Excessive Fees 
e.   Statute issue 

Chapter 1 
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IN THE STATE COURT OF FULTON COUNTY 
STATE OF GEORGIA 

 
MARK HOUDINI, 
 

Plaintiff, 
 
v. 
 
NICHOLAS NEWBY and NEWBY LLC 
 

Defendants. 

) 
) 
) 
) 
) 
) 
)) 
) 
) 

 
 
 
 
 
Civil Action File No.: 17EV09999 

 
STIPULATED FACTS 

 
Ladies and Gentlemen of the Jury, the parties to this action have stipulated the following 

facts.  That means you can take the following facts to be true without need for further 

evidence or proof. 

1.   Nick Newby represented Andy Amateur and Mark Houdini from approximately 

late November 2014 through late October 2016. 

2.   Nick Newby is licensed in the state of Georgia and has resides there for all times 

material to this case.  The engagement letter and exclusive agency agreement 

between Andy Amateur and Mark Houdini were all signed in Georgia.   

3.   Mark Houdini is a resident of California.  He was a practicing member of the 

California bar for five years before pursuing his passion of performing magic. 

4.   Andy Amateur for all times material to this case was a resident of Las Vegas, 

Nevada. 

5.   From December 2014 through July 2016, Andy Amateur served as Mark 

Houdini’s talent agent. 

Chapter 1 
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6.   In June 2015, Andy Amateur’s application for an agency license in the state of 

California was denied by California Labor Commissioner. 

7.   Mark Houdini performed at venues across the country, and Andy Amateur 

procured engagements for Mark Houdini at venues across the country.   

8.   Under the California Agency Act, only licensed talent agents are permitted to 

charge a fee for services as a talent agent. 

6646571v.1 
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IN THE STATE COURT OF FULTON COUNTY 
STATE OF GEORGIA 

 
MARK HOUDINI, 
 

Plaintiff, 
 
v. 
 
NICHOLAS NEWBY and NEWBY LLC 
 

Defendants. 

) 
) 
) 
) 
) 
) 
)) 
) 
) 

 
 
 
 
 
Civil Action File No.: 17EV00001 

 
VERDICT FORM 

 
We, the Jury, find as follows: 
 
1.   We the Jury (Do/Do Not)____find Defendants to be liable to the Plaintiff.  
 
 If your answer to Question No. 1 is “No”, you are now finished and the 
Foreperson can sign and date this form.  If your answer is “Yes,” please proceed to 
Question No. 2. 

 
2.   What amount of damages did Defendants cause Plaintiff Mark Houdini as a result 

of Defendants’ actions? Note: Do not consider attorneys’ fees and expenses of this 
current litigation in connection with your response to this Question. 
 
Note:  You need not find damages in each category below but you may. 

 
a.   Prior Fees Paid: $____________ 
 
b.   Lost Agency Fees: $____________ 
 
c.   General Damages: $____________ 

 
3.   Was Plaintiff Mark Houdini contributorily negligent? 
 

_____ YES    ____NO 
  

 If your answer to Question 3 is No, ”you are now finished and the Foreperson can 
sign and date this form. 

Chapter 1 
6 of 15



 

41280487.1 

4.   If Plaintiff was contributorily negligent, what percentage of negligence was 
Plaintiff’s share? 
 
_________% 
 

 Please have the Foreperson sign and date this Form  
 
 
 
So says the Jury. 
 
 
____________________________ 
Foreperson 
 
Dated _____ day of March, 2019. 
 

6646569v.1 
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From:    Nick  Newby  [nn@reallawyer.com]  

To:    Andy  [Andy@agents.rus];  “Magic”  [mark@houdini.io]  

Cc:      

Subject:    Dispute  

Gentlemen,    

It  has  been  nine  months,  and  I  have  tried  my  best  to  assist  you  in  working  out  your  disagreement  about  
compensation.    You’ll  recall  you  previously  agreed  that  fighting  about  money  is  gauche.    For  that  reason,  
and  because  you  apparently  have  a  conflict,  I  hereby  fire  you  as  clients  and  wish  you  the  best  luck  in  the  
world  in  resolving  your  issues.    You’re  going  to  need  it.  

NN  
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Andy  Amateur  
246  Straight  Dealing  Lane  
Las  Vegas,  NM  88901    

  
  
  

  
Re:    Invoice  
                              Dec.  31,  2014  
  
Attorney      Task            Hours        Cost  
  
NN         Services  rendered      4.0         $800  
  
  
                  Grand  Total:            $800  
  
Please  pay  on  receipt.      
  

  

PAID  
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NEWBY LAW, LLC 
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Nick  Newby  
Partner  
404.888.0001  
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“Magic”  Mark  Houdini,  Esq.  
1234  Shazaam  Rd.  
Outside  Hollywood,  CA    33004  

  
  
  

  
Re:    Invoice  
                              Dec.  31,  2014  
  
Attorney      Task            Hours        Cost  
  
NN         Services  rendered      4.0         $800  
  
  
                  Grand  Total:            $800  
  
Please  pay  on  receipt.      
  

  

  

PAID  
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Exclusive Agency Agreement 

This Agreement is entered into on December 1, 2014 by and between Mark Houdini 
a/k/a “Magic Mark” (hereinafter, the “Talent”) and Andrew Amateur (hereinafter 
“Agent”).  For good and valuable consideration the receipt and sufficiency of which 
are acknowledged, the parties agree as follows: 

1. Agent agrees to book Talent at venues across the nation to perform acts of magic 
and illusion that defy the eyes and dare the heart to dream.  

2. Subject to Talent’s availability, Agent agrees to use all reasonable efforts to procure 
employment for Talent in the field or fields of endeavor specified above. 

3. Talent agrees that Agent has exclusive rights to locate and book performances for 
Talent. 

4. Because this is an exclusive agency agreement, Talent agrees that Agent is entitled 
to 40% of Talent’s gross revenues, regardless of whether Agent procured the venue or 
not.     

5. Agent is authorized by Talent to approve and permit the use of his name, 
photograph, likeness, voice and other materials in connection with my services in the 
entertainment industries for advertising and other proper purposes. 

6. The parties agree that it is gauche to fight about money.  They will deal with any 
disagreements like grownups. 

7. This instrument constitutes the entire agreement between us.  Statements, 
promises, or inducements made by any party hereto that are not contained herein 
shall not be binding or valid, and this contract may not be enlarged, modified, or 
altered, except in writing signed by both the parties hereto. 

 Magic Mark    

Mark Houdini 

 Andrew Amateur   

Andy Amateur 
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From:    Nick  Newby  [nn@reallawyer.com]  

To:    Andy  [Andy@agents.rus]  

Cc:      

Subject:    Agency  License  

Andy,    

No  big  deal;  it’s  just  a  formality.    Just  keep  doing  what  you’re  doing.  

NN  

  

#  Nick,    

#  My  application  to  get  an  agency  license  was  rejected.    What  am  I  going  to  do?!    I’m  going  to  lose                    
#  everything.    What  should  I  do  next?    

#  Andy  
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NEWBY LAW, LLC 
192  Peachtree  Street,  Suite  42  

Nick  Newby  
Partner  
404.888.0001  

41280469.1  

  
“Magic”  Mark  Houdini,  Esq.  
1234  Shazaam  Rd.  
Outside  Hollywood,  CA    33004  

Andy  Amateur  
246  Straight  Dealing  Lane  
Las  Vegas,  NM  88901    

  
Re:    Engagement  Letter  and  CONFLICT  LETTER  
  
Dear  Mark  &  Andy:  

We  appreciate  your  confidence  in  permitting  us  to  jointly  assist  you  with  your  
legal  needs.    This  letter  serves  to  document  the  our  relationship.    It  is  our  practice  
to  confirm  in  writing  the  general  nature  of  our  undertaking  on  behalf  of  each  of  
our  clients  and  to  explain  the  billing  and  payment  arrangement  with  respect  to  
our  services.    We  have  been  retained  to  document  Andy’s  agreement  to  serve  as  
Mark’s  talent  agent.  

FEES  

My  rate  for  working  on  this  matter  is  $200.00  per  hour.    In  further  consideration  
of  my  services  under  this  engagement  letter,  you  agree  that  I  am  entitled  to  5%  of  
the  gross  profits  that  Mark  earns  as  a  result  of  the  agency  agreement.      

CONFLICT  WAIVER  

As  of  today,  you  both  agree  that  there  is  no  dispute  on  conflict  among  you  that  
would  prevent  me  from  drafting  the  talent  agent  contract.    Of  course,  all  
marriages  end  in  divorce  or  death,  so  it  is  better  to  be  safe  than  sorry.    As  such,  
you  acknowledge  that  there  is  at  least  the  possibility  that  your  interests  may  
diverge  in  the  future.      

A  conflict  of  interest  is  a  current  or  potential  incompatibility  between  the  
interests  of  two  or  more  clients.    Rule  1.7(a)  of  the  Georgia  Rules  of  Professional  
Conduct  provides  that  a  lawyer  “shall  not  represent  or  continue  to  represent  a  
client  if  there  is  a  significant  risk  that.  .  .  the  lawyer’s  duties  to  another  client  .  .  .  
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Engagement  Letter,  Mark  &  Amateur,  Cont’d  
  

41280469.1  

will  materially  and  adversely  affect  the  representation  of  the  client.  .  .  .”    In  other  
words,  we  might  not  be  able  to  continue  to  represent  you  if  your  interests  diverge  
from  each  other.  

   A  client  may—but  is  not  required—to  waive  a  potential  conflict  of  interest.    
Rule  1.7(b)  is  kinda  technical,  but  it  allows  a  lawyer  to  represent  two  or  more  
clients  with  potentially  conflicting  interests.    You  can  find  Rules  1.6  and  1.7,  as  
well  as  the  other  Rules  of  Professional  Conduct,  on  the  State  Bar  of  Georgia’s  
website  at  www.gabar.org/barrules.  

Thank  you  again  for  letter  me  represent  you.    I  look  forward  to  many  happy  
years  of  ***magic***  and  all  the  money  we  are  going  to  make  together!  

Best  regards,  

Nicholas Newby 

                  Accepted  by:       Magic Mark     

                  Accepted  by:       Andrew Amateur    

  

  

Chapter 1 
14 of 15



Famous People!!!Hey, Hollywood!
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Common Defenses in a Legal Malpractice Case 

This paper will provide you with a brief overview of some of the more common defenses 

in a legal malpractice case. It is not an exhaustive review of defenses or an intense study of each. 

Instead, this is an overview of some common issues to look for when evaluating a legal malpractice 

case. Litigating a legal malpractice case is very challenging. You should, of course, consult a 

lawyer specializing in this area immediately when facing any such case. Nothing herein should be 

construed as a substitute for a lawyer specializing in this area reviewing your case and providing 

you with an evaluation. 

1. Statute of Limitations:  Professional malpractice claims are generally governed

by the four-year statute of limitations in O.C.G.A. § 9-3-25.  Riddle v. Driebe, 153 Ga. App. 276, 

279 (1980); Loftin v. Brown, 179 Ga. App. 337, 338 (1986); Long v. Wallace, 214 Ga. App. 466, 

467 (1994). The six year statute of limitation O.C.G.A. § 9-3-24 may apply if there is a “complete 

written agreement.”  Newell Recycling of Atlanta, Inc. v. Jordon Jones & Goulding, Inc. 288 Ga. 

236 (2010). Whether or not a document signed by the parties, such as a retention agreement, 

constitutes a “complete written agreement” is often a subject of considerable argument between 

the parties.  

Regardless of which statute applies, the statute begins running at the moment the breach 

occurs regardless of whether there are special damages. “In legal malpractice cases….a right of 

action arises immediately upon the wrongful act having been committed even though there are no 

special damages.” Jankowski v. Taylor, Bishop & Lee, 246 Ga. 804, 805 (1980); Long v. Wallace, 
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214 Ga. App. at 467; Wright v. Swint, 224 Ga. App. 417, 419 (1997).  Accordingly, “the statute 

of limitations runs from the date of the breach of the duty and not from the time when the extent 

of the resulting injury is ascertained nor from the date of the client’s discovery of the error.”  

Consol. Mgmt. Servs. Inc. v. Halligan, 186 Ga. App. 621, 622 (1988) (internal citations omitted). 

Therefore, even if the plaintiff did not discover the breach until a later date, the statute continues 

to run unless the statute is tolled by, for example, fraud under O.C.G.A. 9-3-96. 

2.   Elements: To prove a claim for legal malpractice, the Plaintiff must demonstrate 

(1) the employment of an attorney, (2) failure of the attorney to exercise ordinary care, skill, and 

diligence, (3) damages proximately caused by the alleged failure. White v. Rolley, 225 Ga. App. 

467, 468 (1997); Houston v. Surrett, 222 Ga. App. 207, 209 (1996). Some defenses to these 

elements follow. 

3.   Standard of Care. A plaintiff must attach an affidavit of a competent legal expert 

identifying at least one breach of the standard of care, in order that the complaint not be dismissed. 

Georgia law is clear that in “any action for damages alleging professional malpractice” against an 

attorney, the “plaintiff shall be required to file with the complaint an affidavit of an expert 

competent to testify, which affidavit shall set forth specifically at least one negligent act or 

omission…” O.C.G.A. § 9-11-9.1.  Where a plaintiff sues a lawyer for professional malpractice 

and fails to attach the required affidavit, the Court must dismiss the Plaintiff’s Complaint with 

prejudice.  Abe Engineering, 212 Ga. App. at 586 (1994); Centrust Mortgage, Corp. v. Smith & 

Jenkins, P.C., 220 Ga. App. 394 (1996). 

Importantly, if the Defendant moves to dismiss the Complaint for failure to file an affidavit 

in accordance with § 9-11-9.1 and the Defendant contemporaneously files an answer, then the 

Complaint is not subject to the renewal provisions of O.C.G.A. § 9-2-61. The statute reads, “If 
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a plaintiff fails to file an affidavit as required by this Code section and the defendant raises 

the failure to file such an affidavit by motion to dismiss filed contemporaneously with its 

initial responsive pleading, such complaint shall not be subject to the renewal provisions of 

Code Section 9-2-61…”  The Georgia Court of Appeals has upheld this rule, holding that a 

Complaint may not be re-filed pursuant to O.C.G.A. § 9-2-61 if (1) the plaintiff fails to file an 

affidavit as required by O.C.G.A. § 9-11-9.1 and (2) the defendant raises this failure in his answer 

filed contemporaneously with a motion to dismiss.  Griffin v. Carson, 255 Ga. App. 373, 375 

(2002). 

4.   Judgmental Immunity:  “Georgia has adopted the doctrine of judgmental 

immunity, holding that the tactical decisions made during the course of litigation require, by their 

nature, that the attorney be given a great deal of discretion.” Hudson v. Windholz, 202 Ga. App. 

882, 886 (1992) (emphasis supplied). In Georgia: 

there can be no liability for acts and omissions by an attorney in the conduct of 
litigation which are based on an honest exercise of professional judgment. This is 
a sound rule. Otherwise, every losing litigant would be able to sue his attorney if 
he could find another attorney who was willing to second guess the decisions of the 
first attorney with the advantage of hindsight.  If this were permitted,…the original 
trial would become a ‘play within a play’ at the malpractice trial.  
 

Id. (emphasis supplied); Mosera v. Davis, 306 Ga. App. 226 (2010); Woodruff v. Tomlin, 616 

F.2d 924, 930 (6th Cir. 1980).  

 Pursuant to this doctrine, Georgia courts have held that an attorney’s decision to (a) call a 

witness, (b) schedule a pre-trial hearing, (c) produce certain evidence, (d) present a certain case 

strategy, and (d) exclude evidence may be protected by the doctrine of judgmental immunity. See, 

Hudson, 202 Ga. App. at 886; Mosera, 306 Ga. App. at 226; Botes v. Steel, 2010 U.S. Dist. LEXIS 

25676 * 1 (N.D. Ga. March 17, 2010) (applying Georgia law) (Judge Charles A. Moye).  
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5.   Well-Settled Law: “Unless the law is so well settled, clear, and widely recognized, 

an attorney acting in good faith and to the best of his knowledge will be insulated from liability 

for adverse results.”  Jones Day v. Am. Envirecycle, Inc., 217 Ga. App. 80 (1995). 

6.   Proximate Cause: “In addition to showing that the attorney accused of malpractice 

was employed by the client and failed to exercise the requisite care, the client must show that such 

negligence was the proximate cause of damage to the plaintiff.”  White v. Rolley, 225 Ga. App. 

467, 468 (1997) (emphasis supplied); Houston v. Surrett, 222 Ga. App. 207, 209 (1996).  This is 

a high burden, requiring that the plaintiff “show that, but for the error, the outcome would have 

been different; any lesser requirement would invite speculation and conjecture.”  Houston, 222 

Ga. App. at 209 (italics in original).  Demonstrating negligence or ethics violations is not enough. 

The plaintiff must prove proximate causation.  Gravier v. Dreger & McClelland, 280 Ga. App. 74, 

80-81 (2006); Thornton v. Mankovitch, 277 Ga. App. 221, 223 (2006).   

7.   Intervening Force: If an attorney is replaced by substitute counsel and at the time 

of his replacement the client’s claims remain pending, the former attorney’s negligence may not 

be the basis of malpractice claim.  Rogers v. Norvell, 174 Ga. App. 453, 457-58 (1985); Meiners 

v. Fortson & White et al., 210 Ga. App. 612, 613 (1993); White v. Rolley, 225 Ga. App. 467 

(1997); Hansell, Post, Brandon & Dorsey v. Fowler et al., 160 Ga. App. 732 (1981).  As the Court 

of Appeals has stated: “Where the underlying action remains pending, the plaintiff can prove no 

injury because the action may terminate favorably for the client.” Rogers, 174 Ga. App. at 458. 

8.   Withdrawal. When an attorney is authorized to withdraw, his withdrawal cannot 

form the basis for a malpractice claim. Washington v. Rucker, 202 Ga. App. 888 (1992).  As the 

Court in Rucker succinctly stated: 

We are aware of no case which holds that attorney withdrawal with court 
permission and in accordance with the applicable rules can constitute legal 
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malpractice.  Here appellant does not allege that the requisite rules were not 
followed.  The district court found that the requirements had been met and 
authorized appellee’s withdrawal.  As appellant acquiesced in that ruling 
and does not allege that it has been challenged or reversed on appeal, we 
will not question the correctness of that ruling here.  Since a court of law 
examined the circumstances, made findings of fact and permitted appellee’s 
withdrawal, we hold that appellant’s allegations set forth no facts that could 
be construed to entitle him to relief.  

 
Id. (emphasis supplied); Patton v. Turnage, 260 Ga. App. 744 (2003).  
 

9.   Collateral Estoppel: Collateral estoppel may form the basis of a defense to a legal 

malpractice action. Patton, 260 Ga. App. at 746. But, the actual issue in the legal malpractice case 

must have been litigated in the underlying case. Urim Corp. v. Korngold, 280 Fed. Appx. 924 

(11th Cir. 2008). 

10.   Res Judicata: Res judicata has been applied to legal malpractice actions as well. 

Centrust Mor. Corp. v. Smith & Jenkins, PC, 220 Ga. App. 394 (1996). For example, in Centrust, 

the Georgia Court of Appeals held that res judicata barred a client’s attempt to sue an attorney for 

issues that could have been raised in an earlier legal malpractice suit that was dismissed for failure 

to comply with O.C.G.A. § 9-11-9.1. 

11.   Mere Duplications: Where a plaintiff’s claims, such as breach of fiduciary duty, 

“merely duplicate her malpractice claim” the defendant is entitled to summary judgment on the 

these claims.  Griffin v. Fowler, 260 Ga. App. 443, 446 (2003); McMann v. Mockler, 233 Ga. 

App. 279, 282 (1998); Nash v. Studdard, 294 Ga. App. 845, 853-854 (2008); Hodge v. Jennings 

Mill, LTD, 215 Ga. App. 507, 508 (1994); Centrust Mortgage Corp. v. Smith & Jenkins, P.C., 220 

Ga. App. 394, 396 (1996); Oehlerich v. Llewellyn, 285 Ga. App. 738, 740-41 (2007).  Claims are 

mere duplications where the same factual allegations underlie the claims or where the professional 

malpractice claim incorporates all of the allegations underlying the other claims. Griffin, 260 Ga. 
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App. at 446.  Breach of fiduciary may separately exist if there are egregious circumstances 

evincing an intent to cause harm. Tante v. Herring, 211 Ga. App. 322 (1993). 
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What You Should Do If You Receive a Bar Complaint 

 
 This paper is not written for lawyers who have committed any of the deadly sins obviously 

warrant discipline, but for lawyers who may nonetheless end up coming into contact with the State 

Bar’s disciplinary processes. Even the most ethical lawyer may find himself or herself in the 

position of having to respond to a grievance filed by a disgruntled client or belligerent adversary. 

Here are a few points to consider regarding the manner in which the disciplinary process typically 

unfolds in cases where the allegations of ethical misconduct are unwarranted, questionable, or 

minor. 

The Grievance 

 It could happen to any of us. One day, you’re going through your mail and you find a thick 

envelope from the State Bar of Georgia’s Office of the General Counsel (OGC). You open it up to 

find a cover page alleging that you may have violated various Rules of Professional Conduct, 

followed by a narrative compiled by a former client, adversary, or other person that construes facts 

out of context in order to make it appear that you did something improper. What should you do? 

 Even if the grievance lacks merit, the process can be intimidating. Most lawyers, and 

especially lawyers who are careful not to violate the ethical rules, have not had reason to become 

familiar with manner in which attorney discipline proceedings are conducted. Furthermore, the 

case law concerning attorney discipline consists almost entirely of cases in which the attorney 

committed an ethical violation and was publically punished for it. Grievances that are dismissed 

by OGC or the State Bar’s Investigative Panel remain confidential, and therefore do not become 

part of any publically available body of precedent.  
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 Nonetheless, the process is designed to screen out meritless grievances. If you receive a 

grievance that is not warranted, you may be able to end the inquiry at an early stage with an 

appropriate and thoughtfully composed response.  

Know the Georgia Rules of Professional Conduct 

 First, if you are not already intimately familiar with the substance of the portions of the 

Georgia Rules of Professional Conduct (GRPC) that you are alleged to have violated, you should 

review these Rules and all the instructive Comments very carefully.1 All of us should be familiar 

with the GRPC anyway. Nonetheless, these Rules contain important nuances that are not always 

intuitive. The State Bar amends various portions of the GRPC from time to time, and amends the 

Comments with some regularity. Make sure you have parsed all relevant portions of the GRPC 

very carefully before crafting a response.     

Responding to the Office of General Counsel 

 If the allegations in the grievance are without merit, your goal should be to persuade the 

OGC to dismiss the grievance before it goes any further. Rule 4-202(b) states:  

Upon receipt of a grievance in proper form, the Office of the General Counsel shall 
screen it to determine whether the grievance is unjustified, frivolous, patently 
unfounded or fails to state facts sufficient to invoke the disciplinary jurisdiction of 
the State Bar of Georgia. The Office of the General Counsel shall be empowered to 
collect evidence and information concerning any grievance and to add the findings 
and results of its investigation to the file containing such grievance. The screening 
process may include forwarding a copy of the grievance to the respondent in order 
that the respondent may respond to the grievance. 

   

                                                
1 The GRPC can be found on the State Bar’s Website; click on “Bar Rules” à “Ethics and 
Professionalism”, then scroll down to the section labeled “Ethics and Disciplinary Rules” and click 
on “Georgia Rules of Professional Conduct.” The Bar’s website also contains the procedural rules 
regarding the Disciplinary Proceedings applicable to bar grievances, as outlined in Rule 4-201, et 
seq. of the State Bar Rules and Regulations, a link to which can be found three headings under the 
GRPC on the same webpage. The GRPC and procedural rules are also accessible through Westlaw 
and most other legal research subscription databases.  
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Subsection (c) of the same Rule states that the OGC “shall be empowered to dismiss” grievances 

that do not warrant further investigation. 

 As quoted above, Rule 4-202 provides that the grievance may be (and, in practice, generally 

will be) forwarded to the accused lawyer for a response. There are several things you should keep 

in mind when responding.  

 First, the OGC has discretion to request additional replies or supplemental documentation 

from either the grievant or the respondent, or both. In many cases, the OGC will ask one party or 

the other to provide additional documents based on questions raised by the positions taken by each 

side. The cover page that the OGC sends to the responding lawyer calls for the response to be 

limited to a submission of 25 pages or less. If it is difficult to limit the response and exhibits to 

less than this amount, you may offer to provide the OGC with additional documents or information 

upon request. 

 In almost every case, the grievant will be given the opportunity to reply to your response 

and to provide any additional information that may call into question your version of events. 

Therefore, you should be careful not to make any statements of fact that the grievant may discredit 

by providing additional evidence. In some instances, the OGC will invite the grievant and 

respondent to go back and forth several times in responding to one another before it makes a 

decision on whether or not to forward the grievance to the Investigative Panel. On the other hand, 

many unwarranted grievances are dismissed in cases where the responding lawyer provides a 

thoughtful response, and the grievant has nothing to say in reply.  

 Finally, as with any persuasive legal argument, it is important to balance a thorough 

recitation of the pertinent facts with a concise focus on what is really important. This can be 

especially difficult, however, when you are responding to an unreasonable former client or 
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belligerent adversary who has frustrated you for months or years, and who is now twisting the facts 

regarding your representation in an effort to impair your ability to continue practicing law. Be 

mindful to take a step back and assess the situation as objectively as you can, and then focus your 

response on the facts pertinent to the applicability of the particular Rules of Professional Conduct 

that the grievance alleges may have been violated. Remember, the Bar does not care if your client 

is crazy, if you think the overall result you achieved for the client was better than most lawyers 

could have done, or if a belligerent opposing counsel provoked your actions. OGC’s job is to help 

protect the public from unethical attorney conduct by separating grievances that merit further 

attention from those that do not. Do not make this job more difficult by bringing up extraneous 

matters that do not bear upon the ethical analysis. Be as concise as you can be, but no more so. 

Attach and cite to supporting documents whenever appropriate. 

Proceedings before the Investigative Panel 

 If the OGC determines that the grievance against you appears to state facts that may support 

a finding that an ethical violation has occurred, it will forward the grievance to the Investigative 

Panel of the State Disciplinary Board of the State Bar of Georgia, and a Notice of Investigation 

will be issued to you. See Rules 4-204 and 4-204.1. The Investigative Panel consists of both 

attorneys and lay people, all of whom volunteer their time. Under Rule 4-204, the panel will 

“appoint one of its members to be responsible for the investigation,” and this Investigating Member 

will be an attorney rather than a lay person. The OGC will simultaneously appoint a staff 

investigator to assist in the investigation.    

 At this stage, you are required to file with the Investigating Member a written response to 

the Notice of Investigation within 30 days, and you must verify your response under oath. Rule 4-
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204.3. Unlike during the screening stage before the OGC, immediate negative repercussions (e.g 

interim suspension) may follow if you do not timely and adequately respond.  

 It is important to remember that many matters referred to the Investigative Panel are 

eventually dismissed before proceeding further, and many others result in relatively minor forms 

of discipline. Just because you have received a Notice of Investigation does not mean that you will 

necessarily be disbarred or suspended. You still have ample opportunity to convince the Panel to 

consider evidence or understand an argument that failed to carry the day during the initial screening 

process. 

 In seeking to persuade the Panel, you may communicate only with the Investigating 

Member, who will be communicating separately with the grievant. You may provide the 

Investigating Member with any evidence or argument that you believe the OGC overlooked during 

the initial screening, and often the Investigating Member will see things differently than the OGC’s 

attorney who handled the initial screening. The Investigating Member is also “authorized to issue 

oaths and affirmations and to issue subpoenas for the appearance of persons and for the production 

of things and records,” and you can suggest to the Investigating Member ways in which these 

powers could be used to uncover evidence that might exonerate you. See Rule 4-203(a)(10). 

 After the conclusion of the investigation, the Investigating Member will then issue a report 

on the matter at a meeting of the Panel. “If the Member’s investigation has been completed, the 

Investigating Member shall give an accounting of the form and substance of the investigation after 

which the member may recommend and the Panel shall determine either that probable cause does 

or does not exist.” See Rule 8 of the Internal Rules of the Investigative Panel. If the Investigating 

Member finds that no probable cause exists and a majority of the Panel agrees, the matter may be 

dismissed. 
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Confidential Discipline and Petitions for Voluntary Discipline 

 Even if the matter is not dismissed, the Investigative Panel is authorized to impose 

confidential discipline in certain cases rather than proceeding with the process of imposing 

publicly reported sanctions such as disbarment, suspension, or a public reprimand. Under Rule 4-

204.5, if the Investigative Panel finds that the respondent lawyer has engaged in conduct that, 

while not ideal, either did not violate the GRPC or constituted only a minor technical violation, it 

may issue “letters of instruction” advising the attorney that the conduct was improper and should 

be avoided in the future. Letters of instruction do not constitute a disciplinary infraction. A step 

above that, the Panel may issue “letters of formal admonition” or an Investigative Panel Reprimand 

for relatively minor violations of the GRPC. See Rule 4-205. Letters of formal admonition and 

Investigative Panel Reprimands, while confidential, are considered disciplinary infractions. 

Confidentiality is waived if the lawyer is brought up before subsequent disciplinary proceedings, 

and a subsequent infraction will automatically make the attorney subject to harsher punishment. 

See Rules 4-208 and 4-103. On the other hand, if there is no subsequent violation, the public never 

hears about it and the lawyer’s right to practice is not impaired. 

 In the event you are brought before the Investigative Panel on charges that turn out to be 

merited to some degree, you may want to consider filing a Petition for Voluntary Discipline 

requesting that the Panel administer confidential discipline. See Rule 4-203(a)(9) and Rule 9 of 

the Panel’s Internal Rules. The Investigating Member will then report on whether or not the 

Petition should be accepted, following which the Panel will vote on the Petition. 

Should you get help? 

 Lawyers facing disciplinary proceedings are entitled, but not required, to have lawyers of 

their own. Hiring counsel is not guaranteed to change the eventual result, but it can often help. 
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Among the advantages of hiring counsel are, (1) the ability to consult with an attorney who 

specializes in handling ethical complaints and is familiar with the process, (2) having an objective 

advocate who can see things as the fact finders will, uncolored by the emotions that inevitably 

arise when dealing with unreasonable former clients and belligerent adversaries, (3) the ability to 

offload some of the stress of having to frame a response so that you can focus on working for your 

existing clients, (4) the ability to have someone else respond to the OGC at the initial screening 

stage (when a response under oath from the accused attorney is not yet required) so as not to 

overcommit oneself to factual positions that may later need to be revised, and (5) having access to 

unbiased advice regarding whether or not filing a Petition for Voluntary Discipline may be the best 

option. 

Know your coverage! You may be entitled to reimbursement for the  
cost of hiring a bar complaint defense attorney under your errors and omissions policy.  

 
 Many lawyers have coverage for bar complaint defense counsel included in their errors and 

omissions policies and do not even know it. E&O policies often have a provision allowing for a 

specific amount (smaller than the policy limit) to be paid to an attorney hired to handle disciplinary 

proceedings. The following clause is highly typical: 

Disciplinary Proceedings 
The Company will reimburse the Named Insured up to $20,000 for each Insured 
and all Insureds in the aggregate, for attorney fees and other reasonable costs, 
expenses or fees (the  “Disciplinary Fees”) paid to third parties (other than an 
Insured) resulting from any one Disciplinary Proceeding…arising out of an act or 
omission in the rendering of legal services by such Insured. 
 

Policies sometimes contain additional coverage if there is no ultimate finding of wrongdoing by 

the lawyer. The following is also typical: 

In the event of a determination of No Liability of the Insured against whom the 
Disciplinary Proceeding  has been brought, the Company  shall reimburse such 
Insured  for Disciplinary Fees, including those in excess of the $20,000 cap set forth 
above, up to $100,000.  
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Insurance carriers often do not oversee the reimbursement of disciplinary fees in the same manner 

as fees incurred by defense attorneys in civil matters in which the carrier might be responsible for 

paying the eventual judgment. This means that you can often get the errors and omissions carrier 

to reimburse you for fees paid to the ethics counsel of your choice, whether this is an insurance 

defense attorney or not. 

 

 

Conclusion 

 If you ever have the misfortune of having to respond to a grievance filed with the State 

Bar, it is not necessarily the end of your legal career. Although the process may be unfamiliar and 

intimidating, there are many options at your disposal. If you have not committed a serious ethical 

violation, you may be able to emerge from the process without any discipline, or with no public 

discipline, being imposed. 
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SEPARATE BUT EQUAL: DUTIES OF LOYALTY AND CARE 

Fiduciaries, by the nature of their relationships with their principals, owe the principals 

special obligations. Courts, commentators, and lawyers often confuse and conflate two quite 

separate, but equally important, duties of a fiduciary to his principal: the duty of care and the 

duty of loyalty. (The courts have made reference to “additional” fiduciary duties of disclosure 

and candor, but these are really just difference iterations of the core duty of loyalty. In re Walt 

Disney Co. Derivative Litig., 907 A.2d 693 (De. 2005); Malone v. Brincat, 722 A.2d 5, 11 (Del. 

1998)). 

The word ‘fiduciary’ is flung around now as if it applied to all breaches of 
duty by solicitors, directors of companies, and so forth...That a lawyer can 
commit a breach of the special duty [of a fiduciary]...by [for example] 
entering into a contract with a client without full disclosure and so forth is 
clear. But to say that simple carelessness in giving advice is such a breach 
[of fiduciary duty] is a perversion of words. 

Mothew v. Bristol & West Building Society, [1996] EWCA Civ 533, 1998] Ch 1, [1997] 2 WLR 

436, [1996] 4 All ER 698 (Eng. C.A.), quoting, Southin, J. in Girardet v. Crease & Co. (1987) 

11 B.C. L.R. (2d) 361, 362. 1998 Ch.1 (Eng. C.A.). at 16. It is a perversion because while the 

duties co-exist, they are separate and distinct.  

A Supreme Court case illustrates the difference. In Tante v. Herring, 264 Ga. 694, 453 

S.E.2d 686 (1994), the lawyer was retained by husband and wife to seek Social Security benefits 

for the wife. During the representation, the wife and the lawyer had an affair. The lawyer 

successfully obtained Social Security benefits for the wife, but the clients still sued claiming that 

the lawyer took advantage of confidential information regarding the wife’s emotional and mental 

condition to convince her to have an affair with him. The Georgia Supreme Court held that, in 

these circumstances, the clients did not have a legal malpractice case, but they did articulate a 

breach of fiduciary duty claim. That is, the lawyer could not be found to have violated the 
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standard of care, since he was successful in achieving the very result for which he retained. 

However, the lawyer was a fiduciary with regard to the confidential information given to him by 

his clients and, if he misused that information to his own advantage, he would be guilty of 

violating his duty of loyalty regardless of the outcome of the legal matter for which he was 

retained. So, while both duties arose out of the attorney-client relationship, they required 

different conduct on the part of the lawyer.  

The duty of care requires a person who coincidentally is a fiduciary to act as a reasonably 

prudent person under like and similar circumstances, i.e., to fulfill the terms of her contract. See 

generally, Jones v. Am. Envirecycle, 217 Ga. App. 80, 456 S.E.2d 264 (1995). The duty of 

loyalty requires the fiduciary to place the principal’s interests over her own and over those of 

others and arises out of the special undertaking the fiduciary has made. Cordell & Cordell, P.C. 

v. Gao, 331 Ga. App. 522, 771 S.E.2d 196 (2015); Zastrow v. Journal Communs., Inc., 291 Wis. 

2d 426, 718 N.W.2d 51 (2006).   

The failure to distinguish between the two different duties has caused much mischief in 

the law, most notably permitting plaintiffs to get “two bites at the apple”. Georgia, like other 

states, does not permit a malpractice plaintiff to recover from the defendant under a breach of 

fiduciary duty theory when it is duplicative of the professional malpractice, or breach of duty of 

care, claim. Oehlerich v. Llewellyn, 285 Ga. App. 738, 741, 647 S.E.2d 399 (2007). What 

constitutes “duplicative” has thus become grist for the litigation mill. For example, a 2007 

decision by the Georgia Court of Appeals implied that intentional misconduct by an attorney 

toward the client will support a separate claim in addition to a professional negligence claim. 

Oehlerich, 258 Ga. App. at 741. In the same vein, the Supreme Court of Wisconsin found that 
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breach of fiduciary duty of loyalty was an intentional tort. Zastrow, supra. While that may be an 

intellectually appealing distinction, it is one that must be treated with care.  

An intentional conduct exception encourages malpractice plaintiffs to simply 

“masquerade what essentially constitute legal malpractice claims as intentional torts.” Donalson 

v. Martin, 2003 WL 22145667, at *2, 2003 Tex. App. LEXIS 8070 (Tex. Ct. App. 2003). 

Missing a deadline becomes “intentionally concealing” the applicable deadline; omitting a term 

in a contract becomes intentional omission; and so on. Courts need to be vigilant and weed out 

those claims where the “intentional” conduct is, indeed, no more than the failure to exercise the 

requisite degree of care. 

A more satisfactory approach that most courts have taken to determine whether the 

claims are duplicative or really state separately claims for breach of loyalty and for breach of 

care is to ask if “the duties arose from the same source…, were allegedly breached by the same 

conduct, and allegedly caused the same damages.” Anderson v. Jones, 323 Ga. App. 311, 318, 

745 S.E.2d 787 (2013). If so, a breach of fiduciary duty claim duplicates the legal malpractice 

claim and cannot be sustained. This is the sort of reasoning favored by a leading commentator on 

legal malpractice law. See Mallen & Smith, Legal Malpractice § 14:2 (2007 ed.) (“[A] claim for 

fiduciary breach, which is based on the same facts and seeks the same relief as the negligence 

claim, is redundant and should be dismissed.”) This is because the alleged misconduct—in the 

Anderson case, failure to disclose—is, at bottom, a failure to exercise reasonable care, not a 

failure to remain loyal to the principal.  

The reasoning in these cases is that a breach of fiduciary duty claim will not lie against a 

fiduciary when the duties arise from the fiduciary relationship, the complained of conduct is the 
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same, and the alleged fiduciary breach caused the same damages as the malpractice. It is the 

same claim under different appellations.  

 Georgia has followed this rule in many instances. See, e.g.,  

•   Mosera v. Davis, 306 Ga. App. 226, 701 S.E.2d 864 (2010) (breach of fiduciary duty 

claim was “mere duplication” of legal-malpractice claim) 

•   Stafford-Fox v. Jenkins, 282 Ga. App. 667, 639 S.E.2d 610 (2006) (the claim that the 

doctor breached a fiduciary duty by failing to inform the patient of relevant matters was a 

medical malpractice claim) 

•   Griffin v. Fowler, 260 Ga. App. 443, 446, 579 S.E.2d 848 (2003)(breach of fiduciary duty 

claim was “mere duplication[] of the legal-malpractice claim which itself is based on the 

establishment of a fiduciary, attorney-client relationship that is breached”) 

•   McMann v. Mockler, 233 Ga. App. 279, 503 S.E.2d 894 (1998) (claims of breach of 

contract, breach of implied duty of good faith and fair dealing, and breach of fiduciary 

duty were merely duplications of malpractice complaint) 

•   Hays v. Page Perry, LLC, 627 Fed. App’x 892, 897 (11th Cir.2015) (breach of fiduciary 

duty claims was duplicative of complaint about professional malpractice) and 

•   Waithe v. Arrowhead Clinic, Inc., 2012 WL 776916, *11 n. 13, 2012 U.S. Dist. LEXIS 

30595 (S.D.Ga.2012) (alternative claims which are mere duplications of a plaintiff's 

professional negligence claim are typically subject to summary judgment in the 

defendant's favor). 

One reason to be cognizant of the distinctions between the two claims is the different 

arguments that can be made to a jury; breach of fiduciary duty puts in the plaintiff’s arsenal more 

inflammatory arguments. For example, it is much more incendiary to argue that a lawyer “sold a 
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client out” than that the lawyer failed to pass on information. A juror likely is more outraged if 

she believes the lawyer conspired to deprive a client of the client’s fair share than if the lawyer 

failed to disclose information. A jury would likely be more punitive if it thought the lawyer not 

only missed the deadline, but concealed the error from the client.  

The claims also need to be kept separate because not doing so leads to arguments that are 

not only provocative, but false. Consider this hypothetical: A client hires a lawyer to conduct the 

due diligence for a business deal in which client is Buyer. The lawyer inadvertently fails to 

discover that Seller is involved in litigation. After closing, the client Buyer learns of the 

litigation, which is expensive and obviously not taken into account when the client closed the 

deal. The client sues the lawyer for legal malpractice and breach of fiduciary duty. The client’s 

new lawyer argues that “Disregarding the duty of absolute loyalty to the client, the lawyer failed 

to discover this litigation.” The argument is misleading to both sides.  

The duty of loyalty had nothing to do with the lawyer’s responsibility to discover the 

litigation. The duty of loyalty precluded the lawyer from hiding the litigation from the client if it 

had been found. The duty of care required the lawyer to find the litigation in the first instance 

and that duty arose from the contract between the lawyer and the client for the lawyer to conduct 

the due diligence. The duty to fulfill the terms of the retention agreement as a reasonably prudent 

lawyer would have existed notwithstanding any fiduciary duty. So, the client does not have to 

prove that the lawyer failed to find the litigation because he put his interests (or those of a third 

person) ahead of his client’s in order to recover for the loss. Nor should the lawyer be accused of 

being disloyal to his client simply because he made a mistake.  

Besides having different elements of proof, the last distinction we will discuss today is 

the difference in measure of damages for the two claims. In a legal malpractice case, the client 
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must demonstrate that, but for the lawyer’s error, the outcome in the underlying litigation would 

have been different (the proverbial case within the case). Szurovy v. Olderman, 243 Ga. App. 

449, 530 S.E.2d 783 (2000). If it would not have been different, regardless of what the lawyer 

did, there is no viable legal malpractice claim. Freeman v. Eichholz, 308 Ga. App. 18, 705 

S.E.2d 919 (2011); Perry v. Ossick, 220 Ga. App. 26, 467 S.E.2d 604 (1996); McDow v. Dixon, 

138 Ga. App. 338, 339, 226 S.E.2d 145 (1976). And, if the client does have a viable malpractice 

claim, the measure of damages is the amount the plaintiff would have recovered and collected in 

the underlying case. McDow v. Dixon, 138 Ga. App. 338, 339, 226 S.E.2d 145 (1976). See, also, 

SKMDV Holdings, Inc. v. Green Jacobson, P.C., 494 S.W.3d 537 (Mo. 2016) (aggrieved client 

only entitled to monies it would have had, but for negligence of attorney). 

On the other hand, while proximately caused damages are still required in a breach of 

fiduciary duty case, the measure of damages is quite different. See, Whiteside v. Decker, 

Hallman, Barber & Briggs, P.C., 310 Ga. App. 16, 712 S.E.2d 87 (2011). In a breach of 

fiduciary duty case, damages can include, in addition to actual damages (Sims v. Heath, 258 Ga. 

App. 681, 577 S.E.2d 789 (2002), disgorgement of fees (an item usually excluded by insurance 

policies). Crippen v. Outback Steakhouse Int'l, L.P., 321 Ga. App. 167, 741 S.E.2d 280 (2013). 

They can also include damages for mental distress (David C. Joel, Atty. at Law, P.C. v. Chastain, 

254 Ga. App. 592, 562 S.E.2d 746 (2002) and general damages. (Watkins & Watkins, P.C. v. 

Williams, 238 Ga. App. 646, 518 S.E.2d 704 (1999). Indeed, even nominal damages, to which 

punitive damages could of course be attached, are available. Moses v. Pennebaker, 312 Ga. App. 

623, 719 S.E.2d 521 (2011); Alloy v. Wills Family Trust, 944 A.2d 1234, 179 Md. App. 255 

(2006) (nominal damages available for breach of fiduciary duty even in absence of proof of 
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monetary loss). Often, the evidence on damages from a breach of fiduciary duty is rather 

speculative. See, T. C. Prop. Mgmt., Inc. v. Tsai, 267 Ga. App. 740, 600 S.E.2d 770 (2004).   

In short, while courts may use the terms casually and interchangeably, it is important for 

those of us who are fiduciaries and those of us who represent fiduciaries to keep the two distinct 

duties separate, even though they are of equal importance. A duty of care is always owed and 

may be breached regardless of whether the one who owed the duty also was a fiduciary. The duty 

of loyalty is owed only by and by reason of being the fiduciary. The obligations of the duty, the 

proof of breach, and the damages available are different for each.  

Kate Whitlock is a partner in the Atlanta office of Hawkins Parnell & Young 
LLP. She has tried over 50 cases in her 25+ years of litigating. She focuses on 
professional liability (including grievances), products liability, and premises 
liability. Kate represents from pre-suit negotiation through appeal. She appears in 
all state and federal courts in Georgia, as well as a few others around the country.  
 
Kate speaks and writes frequently on matters pertinent to her profession, is active 
in multiple bar-related organizations, and provides pro bono services to the senior 
community. 
 
She is AV Preeminent rated by Martindale-Hubbell and listed in The American 
Law Society, America's Top Lawyers (2018) 
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General'Risk'Management'and'Ethics

Not'Your'Typical'CLE
State'Bar'of'Georgia

March'28,'2019

Shannon&M.&Sprinkle
Carlock,&Copeland&&&Stair,&LLP
ssprinkle@carlockcopeland.com
404<221<2330

Risk%Areas

• Risk%Statistics
• Engagements%and%Disengagements
• Conflicts
• Technology%Risks
• Claims
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Percent'of'Claims'by'Practice'Area

Percent'of'Claims'by'Firm'Size
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Type%of%Error%Alleged

Disposition(of(Claim

No#Payment#– Claim#Abandoned 67.12%

Settlement#Payment#– No#Suit#Commenced 12.49%

Suit#Dismissed#– Judgment#for#Defendant 13.31%

Settlement#Payment#– Suit#Commenced# 5.62%

Payment#– Judgment#for#Plaintiff 1.46%
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Generally,)statistics)still)in)your)favor

– Around)a)quarter)of)all)malpractice)claims)
arise)from)a)business)/)corporate)
representation)(including)real)estate)

– 66%)of)all)claims)were)against)firms)with)5)
lawyers)or)less

– Nearly)half)of)all)malpractice)claims)involved)
substantive)errors)of)law

The$Good

The$other$half:
– Administrative$errors$(23%)
– Client$relations$(13%)
– Bad$behavior$(i.e.,$fraud)$(10%)

The$good$news:$$oneDhalf$of$all$claims$could$
have$been$prevented$by$good$behavior$and$
good$hygiene.
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The$Bad

The$bad$news:
– Claims$are$becoming$more$“severe”$– that$is,$
losses$are$getting$bigger.

– Lawyers$seem$to$be$making$more$
“substantive”$mistakes.

Why$is$that$happening$and$what$can$you$do$
about$it?

The$Easy$Stuff

• Return$your$client’s$calls
• Keep$a$file$(document$the$big$stuff!)
• Keep$a$calendar
• Tell$the$truth
• Don’t$be$a$jerk
• Good$intake$/$good$(or$at$least$not$
bad)$clients
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Document)your)actions

• Settlement)Negotiations

• Strategic)Decisions)– Judgmental)
Immunity

• How?

Engagements

• Who
• What
• Terms/ Fees
• Limitations
• Litigation3Hold
• Privileges
• Who3can/do3you3talk3to/report3to
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Do#you#google#your#clients?

• New#Clients
• Credit#– suitability#– integrity

• Would#you#sign#a#business#contract#with#someone#you#know#
nothing#about?

• Thin#the#Herd

• Strong#AR#Management#is#good#risk#
management

Disengagement*and*Non.
engagement

• Withdraw*early*rather*than*late

• Pro*Bono*– Friends*and*Family
• Engagement*letter
• Conflicts
• Disengagement*letter
• They*can*sue*you*and*will
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Current'Client'Conflicts

• Rule'1.7(a)'– “[S]ignificant risk'that'.'.'.'the'

lawyer’s'duties'to'another'client'.'.'.'will'materially'

and'adversely'affect'the'representation'of'the'

client”

• Key'duties:''loyalty,'exercise'of'independent'

professional'judgment

• Prohibits'“direct'adversity”'unless'affected'clients'

give'informed'consent'(if'consent'is'permissible)

Former&Client&Conflicts

• GRPC 1.9&– no&conflict&being&adverse&to&
former&client&unless&matters&are&
“substantially&related”
– “same&transaction&or&legal&dispute”&or&
– “substantial&risk”&that&lawyer&would&have&
obtained&confidential&information&that&
would&advance&new&client’s&position&in&
subsequent&matter
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Conflicts

• Conflict+Waiver
– They’re+not+bad,+but+necessary
– If+you+don’t+want+to+ask…..
– Conflicts+defeat+judgmental+immunity+defense

• Staff+and+Lateral+Conflicts
– Hodge+v.+UFRA+Sexton
– Can+you+screen?

Conflicts

• All,parties,and,related,parties
• Garbage,in,,Garbage,out
• Update,as,Case,Proceeds
• All,Waivers,in,Writing,and,Follow,Rules
• Get,a,Second,Opinion
• Don’t,lose,Judgmental,Immunity
• Don’t,Create,Jury,Appeal
• Boards,Charitable,and,Otherwise
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The$electronic$age

• Cyber$liability,$privacy

• Social$media,$Confidentiality

• Electronic$discovery
– Litigation$Holds
– Spoliation

Cybersecurity+Issues

• Attorneys+are+at+risk
– Voluminous,+confidential+records,+sometimes+
less+securely+managed+than+by+client

– De=centralized+document+management+
practices

– Vendors,+suppliers+and+other+3rd parties
– Sophisticated+hackers
– Attorneys+don’t+like+to+do+what+they’re+told
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Cybersecurity+Issues

• What+to+do?
– Can’t+be+a+Luddite
– Ethics+rules+require+“competence,”+including+
sufficient+understanding+of+technology+(ABA+
MRPC 1.1,+cmt.+[8])

– Understand+where+your+client’s+data+resides+
and+how+it’s+protected
• Including+portable+devices+(risk+of+loss)

– Train+your+colleagues+and+staff
– “Cloud”+issues

Mistakes(– Speed(Kills

• Technology(enhances(our(“efficiency”(but(

sometimes(at(the(expense(of(thoughtfulness.

• Rule(1.1(– competence((requires(“thoroughness(

and(preparation”)

• Is(it(ethical(to(provide(an(“off(the(cuff”(answer(to(

a(client’s(question(even$if$that$is$what$the$client$
is$asking$for?

• How(do(lawyers(protect(themselves(when(the(

practice(gets(faster(and(faster?

• Do(you(have(time(to(think in(your(practice?
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Potential)Claims

• Duty)to)disclose:)“A)lawyer)shall)explain)a)
matter).).).,)shall)keep)the)client)
reasonably)informed).).).”))GRPC 1.4.)

• “Prior)work”)or)“underlying)work”)conflict)–
personal)interest)in)deflecting)blame)and)
avoiding)liability.))GRPC 1.7(a).
– Often)consentable,)but)should)you)be)the)one)
to)fix)a)problem?))Need)a)really)good)letter!))It)
should)hurt)to)write)it!

Preserve&the&Privilege

• St.$Simons$v.$Hunter$Maclean,&293&Ga.&419
• Communications&with&firm’s&General&Counsel&can&
be&protected&by&a/c&privilege&even&in&current&client&
situation

• Conflict&of&interest&(between&duties&to&client&and&
personal&interest)&doesn't&trump&attorney/client&
privilege

• General&Counsel&must&be&insulated&from&the&
billable&work&

• If&in&doubt,&use&outside&counsel
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Insurance)Considerations

• Take)every)opportunity)to)preserve)coverage

• Be)thorough)and)complete)with)apps)and)
renewals.))Discuss)all)potential)claims)with)
Management

• Voluntary)agreements)and)payments)may)not)be)
covered
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Bio of Linley Jones 

Linley Jones practices with the Linley Jones Firm, P.C. in Buckhead, specializing 
in legal malpractice, catastrophic personal injury, and wrongful death.  Ms. Jones is a 

Past President of the Georgia Trial Lawyers Association and the first woman lawyer in 

the United States to be board-certified in legal malpractice by the American Board of 
Professional Liability Attorneys (an ABA-approved certification board).  She has 

repeatedly been selected as one of the Top 100 Lawyers in Georgia by Super Lawyers.  
She has handled hundreds of legal malpractice and personal injury cases and is a frequent 

speaker on the topics of legal malpractice, ethics and personal injury.  Ms. Jones has 
achieved multiple seven-figure verdicts and settlements on behalf of deserving clients. 

Raised on St. Simons Island, Ms. Jones worked as a Senate page for the U.S. 
Senate Judiciary Committee in Washington, D.C. during high school and started college 

at age 16 as a Kemper Scholar at Emory University where she received her B.A. in 
political science.  Ms. Jones then obtained her law degree as a Callaway Scholar at 

Georgia State University in 1992, and served as political editor of the Georgia State Law 
Review.  Ms. Jones appeared on CNN over 100 times as a Senior Legal Analyst (in 

addition to practicing law), and has appeared on many other local and national programs. 
After hours, Ms. Jones serves as a City Councilmember in Brookhaven, Georgia.  

Ms. Jones is also an active member of the American Association for Justice, the 
Lawyers Club of Atlanta and the Atlanta Trial Lawyers Society.  She currently serves as 

Parliamentarian of the American Board of Professional Liability Attorneys and has 

served on the Board of Directors of the Civil Justice PAC.  She remains a champion 
member of both the Georgia Trial Lawyers Association and the Civil Justice PAC.  Also, 

an art aficionado, Ms. Jones serves as an officer on the board of Souls Grown Deep, a 
foundation dedicated to promotion of Southern African-American art.   

Ms. Jones has repeatedly been named Super Lawyer by Atlanta Magazine and one 

of the Top 50 Female Lawyers in Georgia, most recently in 2018.  In 2007, she was 

selected by the Fulton County Daily Report as one of 15 Georgia lawyers “On the Rise”.  
She has also received the highest rating from LexisNexis Martindale-Hubbell, an AV-
Preeminent Peer Review Rating, and has a 5 out of 5-star rating on Avvo.com.     

Linley Jones can be contacted through her website at www.linleyjones.com.  
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THE DO’S AND DON'TS OF CLOSING ARGUMENTS 

 

Introduction 

A good lawyer uses a closing argument to expound on big 

concepts and little details alike. The best arguments frame 

the toughest issues of our times in masterful oratory that 
finds a permanent place in our cultural lexicon. 

 
  Ann O’Neill, Ladies and Gentlemen of the Jury, Listen with Your Eyes, 

http://www.cnn.com/2015/05/15/us/tsarnaev-13th-juror-closing-arguments/. 

 Whether you aspire to deliver a landmark closing argument or simply do the job 

of getting your client the best recovery possible, these do’s and don’ts should help you 

get there. 

Part I: Do’s of Closing Argument 

1. Work on your closing throughout your case 

From the time you take on a case, you may have thoughts or ideas about 

persuasive points to make during closing argument.  You may or may not remember them 

by the time trial rolls around.  Keep track of them to revisit during the preparation of your 

closing argument.  I keep a Word doc in the client file called “Thoughts on Closing” and 

make a quick note of compelling arguments or closing ideas throughout the case.  By the 

time of trial, I often have a solid backbone for the closing argument. 

2. Revisit the theme of your case 

The theme of the case should usually be introduced in opening statement and 

emphasized throughout the course of the case.  It should then be referenced and revisited 

in closing argument. 
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3. Take first and final closing 

The doctrine of primacy and recency, based on the psychology of serial 

positioning, tells us that the human focus of attention is greatest at the beginning 

(primacy) and end (recency) of the presentation of information.  Alexandra B. Morrison 

et al., Primacy And Recency Effects As Indices Of The Focus Of Attention, Frontiers in 

Human Neuroscience, Jan. 24, 2014. 

Take advantage of both by taking the first closing and then taking the final closing 

too.  In a brief first closing, you can take the wind out of the sails of the defense by 

exposing what you believe will be the defense arguments in closing.  In the second 

closing, you can address difficult evidentiary issues and money damages so that they are 

no longer subject to response or attack by the defense.  You also can, and should, refute 

the defense’s arguments.  This requires close listening during the defense closing and 

flexibility in your closing presentation. 

4. Use photos 

Take the opportunity in closing argument to use your best photographs and 

graphic evidence one last time in order to leave a final image impression on the jury.  The 

photographs can be displayed as digital images (Power Point, etc.), shown on blown-up 

foam board exhibits or simply put as trial evidence on an Elmo. 

5. Use demonstrative evidence 

If demonstrative evidence was used with witnesses in an effective way, use it 

again in closing to remind the jury of the testimony and the points made by the 

demonstrative exhibit.  If it is not too distracting, leave it out and visible for examination 

while you complete your closing argument. 
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6. Arm your allies 

Inevitably, there will be those on the jury who agree with you and those who 

disagree. Usually, jurors’ minds are made up before closing arguments are ever made. 

Instead of working to change minds during closing, which is probably a losing 

proposition, instead aim to arm your allies on the jury with the information and responses 

they will need to counter the defense case in the jury room. By dealing head-on with the 

problems in your case, you provide your allies on the jury with the arguments they need 

to make your case during jury deliberations. 

7. Replay video excerpts or read trial testimony 

Did a witness impeach him/herself in a videotaped deposition?  Did a doctor 

provide clear causation testimony or graphic medical testimony?  If so, by all means, play 

it again in closing.  In the alternative, you can sometimes pay the court reporter to type up 

selected testimony from the trial and read it to the jury in closing.  See, S. Fulton Med. 

Ctr. v. Poe, 224 Ga. App. 107, 111 (1996). 

8. Use jury charges 

Let the jury know that your client's position is consistent with the law by reading 

relevant portions of important jury charges and explaining how the law applies to your 

client’s evidence. 

9. Explain the burden of proof 

There are many ways to explain the burden of proof in a civil case, e.g., “tipping 

the scales of justice ever so slightly”, “more likely than not”, etc.  It is important to 

explain the burden of proof in a manner that is consistent with the jury charge of the court 
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and to emphasize once again, as you presumably did in opening statement, that it is not a 

significant burden comparable to a criminal case. 

 
10. Walk the jury through the jury verdict form 

Show the jury verdict form to the jury and walk them through it explaining what 

you are asking them to put in each blank.  When it comes to asking for money damages, 

one of my favorite approaches, from Columbus lawyer Fred Overby, is as follows: 

…I need to talk to you about damages, and for a lawyer 

representing an injured plaintiff that's [a challenge].  If I 

ask for too much, you think we are overreaching.  If I ask 

for too little, then I've sold my client short. I want to 

suggest some figures or a range of figures-- but they are my 

suggestions.  

  

If they are too low, you have the power to up them. If they 

are too high, please don't hold it against my client, but do 

what is right to give full justice.  

 

C. Frederick Overby, Strategies for Maximizing Damages in Civil Cases (Aug. 22, 1997). 

 
11.  Object if warranted. 

 Traditional legal thought was that objections during closing argument were seen 

as rude and inappropriate except under the most grievous circumstances.  In recent years, 

the thinking on this issue has changed throughout the country due to a wave of jury 

verdict reversals based upon closing arguments.  Charles Nesson, Law on Closing 

Argument, Harvard Law School, Winter 2007, 

https://cyber.harvard.edu/~nesson/Law_on_Closing_Argument.rtf.  According to Harvard 
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Law professor Charles Nesson, “the best policy is to object to improper closing argument 

as it occurs and seek a curative instruction.”  Id.  In fact, Georgia law requires an 

objection in order to receive a curative instruction or mistrial based upon counsel making 

statements about prejudicial matters that are not in evidence.  O.C.G.A. § 9-10-185. 

 Under Georgia law, improper closing argument includes voluntarily 

misrepresenting the testimony, evidence or law in a case.  Lockett v. Mims, 27 Ga. 207, 

210 (1859)(“To depart from the testimony…voluntarily to pervert or misrepresent or add 

to it, is a great wrong.”)  Objections should be made as warranted. 

 

Part II: Don’ts of Closing Argument 

1. Don’t write too much of your closing argument in advance  

While keeping notes and thoughts for closing argument throughout the case is a 

good idea, preparing closing argument in advance of trial can result in a closing that isn’t 

tailored to the evidence and story as it actually turned out.  Don’t write your closing 

argument and memorize it in advance or it won’t be fresh.  It is best to strike a balance 

between advance preparation and flexibility in your presentation. 

2. Don’t focus on lost jurors  

In many cases, it will be evident by the time of closing argument if there are 

jurors who do not believe in your case.  Depending on how expressive they are, this can 

be a big distraction, particularly if you find yourself focusing on them.  Focus instead on 

friendly, open faces or those jurors whom you sense are on your side.  In the end, your 

instincts about their position may prove right or wrong, but either way, you will gain 

greater confidence in closing by ignoring the “lost jurors.” 
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3. Don’t assume that the jury sees things your way  

After months, if not years, of preparation and getting to know the client, it’s easy 

to fall in love with your own case and assume the jury will see it the same way you do.  

Show the jury you respect their independent thought by acknowledging that they may 

agree or disagree and by avoiding using terms like “obvious” when referring to your own 

conclusions or opinions. 

4. Don’t invoke the Golden Rule  

Don’t ask the jurors to put themselves in the shoes of your client.  A 

“Golden Rule” argument is any argument that “directly or indirectly tells the jurors that 

they should put themselves in the injured person's place.”  Dennis T. Cathey et al, GTLA 

Trial Practice Manual (7th ed.), § 9.4.8 .  Such an argument can be the basis for reversible 

error.  Myrick v. Stephanos, 220 Ga. App. 520, 522 (1996). 

5. Don’t read the law  

While reading from the jury charge is permissible and often advisable, reading 

law to the jury from the Georgia Code or appellate cases is reversible error.  Harris v. 

Collins, 149 Ga. App. 638, 639 (1979). 

 

Conclusion 

Closing argument should be the persuasive presentation of the culmination of the 

evidence and law in a case.  Bearing in mind these few reminders can help you maximize 

the opportunity.  
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AgendaAgenda

• Jurors expectations of lawyers in the information 
revolution

• Changing perceptions about the law

• Juror decision-making shortcuts and implications
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Lawyers and ExpertsLawyers and Experts

Past:

• Authority figures in a highly ritualized, intimidating 
environment

• Peripheral cues dominate jurors’ perceptions

Present:

• Not authority figures

• Teachers

• Message more important than “look and feel”
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How Things Have ChangedHow Things Have Changed

 Information revolution

 Era of empowerment

 Getting the verdict “right”
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Internet:  The Good News and Bad NewsInternet:  The Good News and Bad News
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Information AgeInformation Age

• Internet– Google, YouTube

• Social media platforms (e.g., Twitter) 

• Daily harangues about “fake news,” 
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Jurors Feel PowerfulJurors Feel Powerful

• Why Powerful? 

• Internet Ubiquitous
– 88% of US population has internet

– “Google” is a verb 

– exposure to all kinds of ideas, both common 
and unusual, sensible and outrageous, well-
founded and unfounded.

• Era of Empowerment– DIY 
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Jurors Feel PowerlessJurors Feel Powerless

• Why Powerless?
–“average Americans”--

•embattled,
•abandoned
•vulnerable
•worried
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Conspiracies On the Rise?Conspiracies On the Rise?

How probable or improbable is it that 
the 1969 moon landing was faked? 

Highly 
Probable

Somewhat 
Probable

St. Lucie 
County, FL 7% 20%
Berkeley 
County, SC 8% 13%
Philadelphia 
County, PA 20% 28%
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The world at jurors’ fingertips 24/7…

 Jurors today are used to getting information
very quickly.

 They have a wealth of resources at their
disposal.

Copyright 2012, R&D Strategic Solutions, LLC • Privileged and Confidential Attorney Work Product
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What has changed? 

 Jurors are more knowledgeable about the
legal system, lawsuits, how the jury
system works.

- Express concern about awards being
overturned.

- Factor in attorney fees.

 Jurors are less patient today than in the
past.

Copyright 2012, R&D Strategic Solutions, LLC • Privileged and Confidential Attorney Work Product
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Jurors of Different Generations Are Different  Jurors of Different Generations Are Different  

• Different generations process case 
differently

• Jury composition varies across venues
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Millenials More Likely in Western StatesMillenials More Likely in Western States
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Baby BoomersBaby Boomers

• Activist generation  Civil Rights, EPA, 
etc.

• Age > 55 to 75

• ≈ 25% of population 

• ≈ 77M people

• More likely to have been married in 20s

• Less diverse, fewer tattoos

• Striving for American Dream

• Affinity for suburbs, own home etc.
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MillenialsMillenials

• Entering work force now–
– Younger --18-30, Older 30-40 

• ≈ 25% of population

• 79M – largest cohort since Baby Boomers

• Computers in classroom
– Doing internet research since age 5 

– Cell phones, instant messaging 

• Not married, most educated (25% BA or more), most 
diverse, most bilingual (40%), most tattoos

• Affinity for cities– live/work environments

• Value authenticity, make a difference, pay more for good
works by companies

• DIY generation
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Some Millenials Have Money, Others Don’tSome Millenials Have Money, Others Don’t
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 Attention spans are even shorter.

 Demands for impactful presentations                 
is greater.

 It’s SHOW more than TELL.

What has changed – Information processing
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Erosion of Public ConfidenceErosion of Public Confidence

• Large companies 

• Regulatory agencies 

• Law enforcement agencies 

• Legal system– courts, judges, lawyers
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What is your opinion of corporate 
conspiracies?

What is your opinion of corporate 
conspiracies?

More often 
than we 

hear about, 
57%

About as 
often as we 

hear …

Less often 
than we 

hear about 
and are 

exaggerated 
by the 

media, 15%

NY, Bronx, Kings Counties, NY
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ExpectationsExpectations

• Interesting if not entertaining

• Follow the Missouri motto

• Get to the point quickly

• Inform jurors about the questions they will be 
facing
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Approaches That Don’t Work AnymoreApproaches That Don’t Work Anymore

• Tell them what they must decide

• “Brick by Brick”

• Making it about opposing counsel

• Telling them to use common sense
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Approaches That WorkApproaches That Work

• Get to the impactful and critical points quickly

• State your affirmative case

• Talk to jurors about what they care about

• Help them feel smart

• Use rhetorical questions
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Confirmation Bias: What is it?

 Tendency to favor information that confirms one’s beliefs

 Persuasion is showing people how your case story
meets their expectations

 All jurors harbor preconceptions that influence their
interpretation of the case
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Confirmation Bias: Examples

 Jurors believe injuries at home with everyday products
are more likely a result of failure to follow safety rules
rather than because of defective products.

 The plaintiff might have contributed to the accident by
acting in a way that the bad outcome was predictable,
and therefore, avoidable

 There were instructions and warnings on the product
to show how to safely use the product and avoid
injury

 Jurors blame plaintiff for not following the instructions
and adhering to warnings

Copyright 2015, R&D Strategic Solutions, LLC • Privileged and Confidential Attorney Work Product
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Confirmation Bias: Examples

 Jurors believe if you fear your health/life is in danger,
self-preservation becomes key.

 If plaintiff faced a dangerous issue at work (hit his
head, smelled gas), then the plaintiff should have left
even if boss says they must stay

 Jurors blame the plaintiff for not following survival
instinct

Copyright 2015, R&D Strategic Solutions, LLC • Privileged and Confidential Attorney Work Product
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Confirmation Bias: Examples

 Jurors believe that once a patent is issued, it should not
be taken away.

 If the Patent Office issued the patent, then this
invention must have been new and different.

 Jurors are very hesitant to invalidate a patent. They
have easier time finding infringement rather than
taking away an inventor’s patent.

Copyright 2015, R&D Strategic Solutions, LLC • Privileged and Confidential Attorney Work Product
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Confirmation Bias: Don’t try to fight it

 It is easier to swim with the current than swim upstream

 Information that is inconsistent with jurors’ beliefs can
sometimes go completely unnoticed or backfire

 Avoid themes that try to convince jurors of something
that goes against those preconceptions

 E.g., large corporation put safety ahead of profits

Copyright 2015, R&D Strategic Solutions, LLC • Privileged and Confidential Attorney Work Product
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Persuasive NarrativePersuasive Narrative

• Substance Over Style

• Message Over Form

• Truths, Not Tricks
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What Jurors Want From LawyersWhat Jurors Want From Lawyers

• Tell story 

• Establishing Shot

• Be concise

• Be direct 

• Be specific

• “Show” not just “Tell”
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Lawyers’ jobs have become tougher…

 It is more difficult for lawyers today because we
now have a very intellectually curious, active,
and empowered jury and:

 Frustration is quicker and impatience is
greater.

 Attention spans are lower.

 Cynicism is greater.

Copyright 2012, R&D Strategic Solutions, LLC • Privileged and Confidential Attorney Work Product
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Attitudes Toward Legal System and LawyersAttitudes Toward Legal System and Lawyers

Yes/Not Sure
58%

No
42%

Would Put Own Interests First

Yes/Not Sure No
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Jurors think there is too much abuse of the 
legal system…

Jurors think there is too much abuse of the 
legal system…

Yes
75%

No/Not sure
25%

Too Much Abuse of Legal System

Yes No/Not sure

25% of jurors 
blame plaintiffs for 
abuse and 11% 
blame lawyers
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Most jurors think “people like [them] have little chance of protecting 
[their] interests when in conflict with powerful people or groups”…

Most jurors think “people like [them] have little chance of protecting 
[their] interests when in conflict with powerful people or groups”…

Agree
72%

Disagree
28%

Can't Protect My Interests

Agree Disagree
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Half feel they have been the victim or fraud, 
major deception or  betrayal.

Half feel they have been the victim or fraud, 
major deception or  betrayal.

Agree
44%

Disagree
56%

Agree Disagree
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Most feel lawyers have moral responsibility to protect people 
on the other side even if not working for those people.

Most feel lawyers have moral responsibility to protect people 
on the other side even if not working for those people.

Agree
58%

Disagree
42%

Agree Disagree
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Most feel that a financial, legal, or medical professional has 
given wrong opinion or advice to them or someone close.

Most feel that a financial, legal, or medical professional has 
given wrong opinion or advice to them or someone close.

Agree
58%

Disagree
42%

Agree Disagree
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Great many feel that lawyers are the main reason why corporate crooks 
are able to escape responsibility for breaking the law.

Great many feel that lawyers are the main reason why corporate crooks 
are able to escape responsibility for breaking the law.

Agree
83%

Disagree
17%

Agree Disagree
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Jurors’ Primary 
Motivations: 

GET IT RIGHT
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Key Take AwaysKey Take Aways

• Jurors are 
more wiling to 
grapple with 
science and 
tech topics 
today.
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Law More Important TodayLaw More Important Today
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Today’s Jurors Want to Follow the LawToday’s Jurors Want to Follow the Law

35

65

1990

Follow Law
Follow Conscience

68

32

2018

Follow Law
Follow Conscience

Source: 2018 data based on 1981 mock jurors who participated in one of 53 R&D studies conducted 2017-2018 across the US: 

If you were sitting on a jury and had to choose between following the law or following your conscience, which would you do?
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Law More ImportantLaw More Important

• Frame jury questions early
– Tie evidence to questions 

• Use instructions
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• Verdict form and jury instructions more important 
than ever
– The specific words matter. 

Key Take Aways Key Take Aways 
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Key Take Aways Key Take Aways 

Making Affirmative Arguments

• Jurors respond negatively to criticism of plaintiffs 
for failing to bring X, Y, Z evidence
– Distraction

– Personal attacks

• Better to state affirmative evidence
– Get to the heart of the case 
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Repetition & Linking LanguageRepetition & Linking Language

Serpentine 
Soft Curly Fibers

Serpentine 
Soft Curly Fibers

Amphibole
hard, rigid fibers

“Iron”
“Steel”

“Shipyard”
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Illustrate Your PointsIllustrate Your Points
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ConclusionConclusion

• Identify concepts and values jurors hold 
dear

• Frame your case to tap those concepts 
and values   Persuasive Narrative

• Prepare storytellers to convey home bases 
 Persuasive Witnesses 

• Use visuals to tell the story 
Show/Teach not just tell 

• Tie specific evidence to jury questions 
– Empower the DIY generation 
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What do you see?What do you see?
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What do you see?What do you see?

Chapter 9 
49 of 50



• mpathak@rd-ss.com

• 404.964.5879 
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ETHICS UPDATE 2019 
Office of the General Counsel 

State Bar of Georgia 
104 Marietta St. NW Suite 100 

Atlanta, Georgia 30303 
www.gabar.org 

404/527-8720 or 1/800-334-6865 

The rules governing lawyer conduct are subject to constant revision.  This paper describes 

recent changes to the Georgia Rules of Professional Conduct and other Bar Rules, trends in lawyer 

disciplinary investigations and prosecutions, and new advisory opinions interpreting the Rules. 

Disciplinary Statistics 

The Bar received 3142 requests for Grievance forms between May 1, 2017, and  

April 30, 2018.  The number of Grievances actually received was 1991, a slight increase from the 

1842 received in the previous year.  The number of cases sent to the Investigative Panel increased 

from 188 to 193.  At the end of the process, the Supreme Court of Georgia and the Investigative 

Panel imposed discipline in 124 cases.   

Rules Changes 

On January 12, 2018 the Supreme Court of Georgia entered an order approving substantial 

revisions to the process for investigating and prosecuting disciplinary cases.  The rules went into 

effect on July 1, 2018.   The revised process: 

• Gives the Office of the General Counsel (“OGC”) authority to begin an

investigation upon receipt of credible information that a lawyer’s conduct has
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violated the Rules of Professional Conduct. The current process requires the Office 

to receive a written grievance before beginning an investigation. 

•   The OGC may use investigative subpoenas during the informal screening process, 

with permission from the Chair of the State Disciplinary Board. 

•   The State Disciplinary Board may refer a lawyer for evaluation if there are signs of 

mental illness, cognitive impairment or addiction.  A lawyer who does not cooperate 

with the referral may be considered for expedited action under the procedures for 

emergency suspension cases. 

•   Members of the disciplinary panels will be reimbursed for their reasonable expenses 

in volunteering to serve on the Panels. 

•   The Supreme Court will appoint a new pool of special masters to hear disciplinary 

cases, and they will be paid an hourly rate set by the Court. 

•   The entire process will operate under strict time deadlines. 

These proposals should improve and streamline the process so that cases move more 

smoothly, and so that respondent lawyers who are impaired may be directed to treatment faster. 

By order dated November 2, 2016, the Supreme Court approved revisions to Georgia Rules 

of Professional Conduct 1.7, 4.4 and 5.3.  

•   Rule 1.7 now provides an exception to the conflicts rules so that a part-time 

prosecutor may represent criminal defendants in courts other than those in which he 

or she has prosecutorial authority.   

•   Rule 4.4 now requires a lawyer who receives a document or electronically stored 

information that was inadvertently sent to notify the sender he has received the 

document.  The rule does not require the recipient of the information to return the 

document, to stop reading the document or to destroy it.   
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•   Rule 5.3 as it relates to suspended and disbarred lawyers working in a law office 

was clarified. 

The Supreme Court entered an order on July 9, 2015 approving several changes to the 

Rules of Professional Conduct.  Most of the changes are simple housekeeping amendments.  The 

substantive amendments include: 

•   A change to Rule 4-403 which allows the publishing of proposed formal advisory 

opinions on the Bar’s website as an alternative to the Georgia Bar Journal. 

•   A change to Rule 3.5 adding subpart (c) and comment 7, which prohibit 

communication with a juror or prospective juror after discharge of the jury under 

certain circumstances. 

•   An amendment to Rule 5.4 that allows a Georgia lawyer to provide legal services to 

a client while working with other lawyers or law firms practicing in and organized 

under the rules of jurisdictions which allow Alternative Business Structures (ABS).  

An ABS has lawyer and non-lawyer owners and is typically located in a foreign 

country.  Under this rule change, a Georgia lawyer working with an ABS would not 

be participating in unethical fee-sharing.  

•   An amendment to Rule 7.3 that does away with the requirement that the Bar 

“certify” lawyer referral services and instead requires lawyers to use only services 

that meet certain requirements. 

•   Changes to Rule 4-213 providing that a special master may require the Bar to pay 

for a copy of the hearing transcript for a respondent who has demonstrated an 

inability to pay.   
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Please remember that the current version of the Georgia Rules of Professional Conduct and 

archived issues of the Georgia Bar Journal are always available on the State Bar website, 

www.gabar.org.    

Professional Liability Insurance Committee 

 At the Fall Meeting the Board of Governors discussed the idea of mandatory malpractice 

insurance disclosure for Georgia lawyers.  Following the discussion Bar President Ken Hodges 

created a Professional Liability Insurance Committee to study the issue and make a 

recommendation to the Board.  The Committee has not yet made a recommendation but will do so 

in time for discussion and a vote at either the Spring Board meeting (March 30, 2019 at the Ritz 

Oconee) or the Annual Meeting (June 8, 2019 at the Ritz-Carlton Orlando).  The Committee will 

circulate its recommendation in advance of the discussion and vote.  Any Bar member who is 

interested in commenting will receive instructions on how to do so. 

Twenty-three jurisdictions require lawyers to disclose whether they have malpractice 

insurance.  Most gather the information through the annual dues or registration statement with a 

checkoff similar to the one that appears on the following page (used in Nevada).  The PLI 

Committee is considering whether to recommend a rule requiring lawyers to carry malpractice 

insurance, whether disclosure is enough without any required coverage, how to gather the 

information, whether the information should be shared with the public, and what consequences 

should befall a lawyer who does not comply with the rule.  If the Board approves either disclosure 

or a coverage requirement, it will also make a recommendation whether failure to report should 

result in an administrative suspension of license (similar to failure to pay dues, to complete CLE 

requirements, or to pay court-ordered child support). 
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In other jurisdictions with a disclosure rule the information is most often provided to the public for 

the benefit of potential clients; in fact, seven jurisdictions require the lawyer to disclose the 

information directly to the potential client because many clients are not aware that lawyers are not 

required to have insurance.   

Trust Account Overdraft Notification Program 

 The Office of the General Counsel has operated a Trust Account Overdraft Notification 

Program since January 1996.  The program requires banks to notify the State Bar of Georgia when 

a lawyer’s escrow account check is presented against insufficient funds.   The purpose of the 

program is to stop the theft of client funds by providing a mechanism for early detection of 

problems in the escrow account. 
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 During the 2017-2018 reporting year, the Overdraft Notification Program received 274 

overdraft notices from financial institutions approved as depositories for Georgia attorney trust 

accounts. A total of 196 files were dismissed based on the receipt of satisfactory responses 

following the initial State Bar inquiry, 16 files were forwarded to the Investigative Panel of the 

State Disciplinary Board for possible disciplinary action, and 6 files were referred to the Law 

Practice Management Program to provide the lawyer with information about proper management 

of an IOLTA account. 

Pro Hac Vice Admission 

On September 4, 2014 the Supreme Court amended the rules regarding pro hac vice 

admission to revise the fee structure for admission.  The applicant must pay a $75 fee to the Bar 

each time he applies for admission.  In addition, the applicant must pay an annual fee of $200, and 

must pay that amount every year by January 15th if he is still admitted pro hac vice before any 

court in Georgia.  The annual fee is also paid to the Bar, and a portion is transferred to the Georgia 

Bar Foundation to support the delivery of legal services to the poor.   

The Office of the General Counsel may object to the application or request that the court 

impose conditions to its being granted.  Among other reasons, the Bar may object to an application 

if the lawyer has a history of discipline in his home jurisdiction, or if the lawyer has appeared in 

Georgia courts so frequently that he should become a member of the bar in this state.  Lawyers 

admitted pro hac agree to submit to the authority of the State Bar of Georgia and the Georgia 

courts.  During the period May 1, 2017 through April 30, 2018, the Office of the General Counsel 

reviewed 788 pro hac vice applications.  Of the $335,060 collected, the Georgia Bar Foundation 

received $270,000. 
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Formal Advisory Opinions 

 In the Fall of 2016, the Formal Advisory Opinion Board issued an opinion on the following 

question:  May a sole practitioner use a firm name that includes “group,” “firm,” or “& 

Associates”?  The question is whether use of those terms in the firm name of a sole practitioner is 

misleading, and thus in violation of Georgia Rules of Professional Conduct 7.1 and 7.5.  The Board 

found it misleading for a sole practitioner to use the terms “group” or “& Associates,” but did not 

find a violation with a sole practitioner’s use of the word “firm” in the firm name.  Formal 

Advisory Opinion No. 16-3 is an opinion of the Formal Advisory Opinion Board and is binding on 

the requestor and the State Bar of Georgia.  It is not binding on the Supreme Court of Georgia, 

which shall treat the opinion as persuasive authority only. 

 The Formal Advisory Opinion Board revisited two earlier opinions following amendments 

to the Georgia Rules of Professional Conduct.  Formal Advisory Opinion No. 03-2 addressed 

whether the obligation of confidentiality described in Rule 1.6, Confidentiality of Information, 

applies as between jointly represented clients.  The Board issued a redrafted opinion as 16-1 and 

withdrew FAO No. 03-2. 

 The Board also redrafted FAO 10-2 in light of amendments to the rules.  The question 

posed in that opinion is whether an attorney who has been appointed to serve both as legal counsel 

and as guardian ad litem for a child in a termination of parental rights case may advocate 

termination over the child’s objection.   On April 16, 2018, the Supreme Court of Georgia 

approved Formal Advisory Opinion 16-2, concluding when it becomes clear that there is an 

irreconcilable conflict between the child's wishes and the attorney's considered opinion of the 

child's best interests, the attorney must withdraw from the role as the child's guardian ad litem. The 

Court simultaneously withdrew FAO 10-2. 
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ABA Opinions of Interest 

 Although Formal Advisory Opinions issued by the American Bar Association are not 

binding in Georgia, they provide useful advice about application of the Model Rules of 

Professional Conduct to a particular set of facts.  The Office of the General Counsel will look to the 

ABA opinions for guidance where our rule is similar to the ABA Model and where there is no 

Georgia-specific advice.  The American Bar Association has recently issued the following opinions 

of interest:. 

•   Formal Opinion 484: “A Lawyer’s Obligations When Clients Use Companies or Brokers to 

Finance the Lawyer’s Fee” (November 27, 2018) 

•   Formal Opinion 483: “Lawyers’ Obligations After an Electronic Data Breach or 

Cyberattack” (October 17, 2018) 

•   Formal Opinion 482: “Ethical Obligations Related to Disasters” (September 19, 2018) 

•   Formal Opinion 481: “A Lawyer’s Duty to Inform a Current or Former Client of the 

Lawyer’s Material Error” (April 17, 2018) 

•   Formal Opinion 480: “Confidentiality Obligations for Lawyer Blogging and Other Public 

Commentary” (March 6, 2018) 

•   Formal Opinion 479:  The “Generally Known” Exception to Former-Client Confidentiality 

(December 15, 2017) 

•   Formal Opinion 478:  Independent Factual Research by Judges via the Internet (December 

8, 2017) 

•   Formal Opinion 477R:  Confidentiality Obligations when Communicating with Clients 

Electronically (May 11, 2017; revised May 22, 2017) 

•   Formal Opinion 476: Confidentiality Issues when Moving to Withdraw for Nonpayment of  
 
Fees in Civil Litigation (December 19, 2016) 
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•   Formal Opinion 475: Safeguarding Fees That Are Subject to Division With Other Counsel  

 
(December 7, 2016) 
 

•   Formal Opinion 474:  Whether it is Appropriate to Accept a Referral Fee for Work Referred 

Because of a Conflict of Interest (April 21, 2016) 

•   Formal Opinion 473:  Obligations Upon Receiving a Subpoena for Client Documents or 

Information (February 17, 2016) 

•   Formal Opinion 472: Communication with Person Receiving Limited-Scope Legal 

Services (November 30, 2015) 

•   Formal Opinion 471:  Ethical Obligations of Lawyer to Surrender Papers and Property to 

 Which Former Client is Entitled (July 1, 2015) 

The ABA’s practice is to leave new opinions posted on the public portion of their site for 

about a year.  After that, there is a charge if you wish to access an opinion.  
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PART 1 – INTRODUCTION 
  
 Benjamin Franklin said it best when he stated, “an ounce of prevention is worth a 
pound of cure,” to express that it was better to prevent a problem from occurring than to 
fix it afterwards. Although this expression was actually fire-fighting advice, it is very 
much applicable to the practice of law, where we put out fires of a different kind. Indeed, 
a little preparation to keep one’s law practice from going astray ethically in the first 
place is better than having to do a lot of work to fix it once a problem occurs.  
 

Many lawyers think very little about ethical and professional liability dilemmas that 
may arise in their daily practice and invest little in cost-effective risk prevention 
programs and procedures. Consequently, one in twenty-three lawyers will face a 
potential malpractice claim each year. Moreover, nearly eighty percent (80%) of all 
legal-malpractice claims arise out of communication issues. This paper provides strong 
evidence that investing in our professional health, by being prevention minded, will 
yield huge payoffs in the future. 

 
At the core of risk management for attorneys in Georgia are the Georgia Rules of 

Professional Conduct (“Rules”). The Rules may be found here:  
 

 www.gabar.org/barrules/georgia-rules-of-professional-conduct.cfm.  
 
As one of the few professions that are given the power to self-govern, much is 

expected of its members: competence (a combination of knowledge and skills); 
professional conduct (confidentiality, fairness); commitment to duty above self-interest 
or personal gain (conflict of interest); and an independence from external interference. 
The primary purpose of lawyer self-regulation is to protect the public from harm.  
 
 The remaining parts of this paper demonstrate that a sound understanding of the 
Rules is a prerequisite to successfully managing one’s risks and reaching the ethical 
ideals of our profession. To that end, this paper provides in Part 2, highlights of the 
most common issues experienced by lawyers as a means to preventing ethical and 
liability problems.  Part 3 then recommends ways to address ethical and liability 
problems that may arise and discusses the basics of professional liability insurance. 
Finally, this paper concludes, in Part 4, with a list of Top Ten Tips for preventing 
problems for lawyers as a means to consolidate the issues discussed throughout the 
paper. 
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PART 2 – PREVENTING ETHICAL PROBLEMS: THE FUNDAMENTALS 
 
 To know how to prevent ethical problems from arising in the first place, one must 
understand and internalize both the Rules and the context in which potential problems 
generally appear. 
 
 Prosecuting and defending other lawyers over the past 18 years, the most frequently 
observed issues fall into what can be referred to as the 4 Cs:  

• Communication 
• Confidentiality 

• Conflicts of interest 
• Control of client, and file management and maintenance (i.e. law practice 

management) 
 
 In this section, we discuss ways to minimize your risk and liability as you initiate, 
build, carry out your duties, and complete your client relationships.  
 
 
A. Communication – The Foundation of Every Relationship 

 Effective communication with a client at all stages of the attorney-client relationship 
minimizes the chances of ethical and professional liability problems, and, in turn, best 
serves the client’s interests. An attorney’s duty to communicate with his client serves as 
a cornerstone in building a rewarding attorney-client relationship, and is a prerequisite 
for all other Rules (duty to inform, diligence, confidentiality, fees/billing, record 
keeping, etc.). The rest of Section A will highlight important types of communications, 
and perhaps more importantly, setting client expectations. 
 
 In November 2011, the Georgia Bar adopted something closer to the ABA model 
rules of professional conduct. Now, Rule 1.4 more clearly defines what, when, and how 
you should communicate. Following their own Rules, the Georgia Bar even created Rule 
1.0 (Terminology) which defines terms like confirmed in writing, informed consent, and 
writing/written.  
 
 Although Rule 1.4 deals with how we communicate with clients, don’t lose sight of 
the fact that good communication also involves active listening. As my good friend, 
Senior Judge William Ralph Hill from the Lookout Mountain Circuit reminded me, 
communication involves listening to clients more than we speak to them. 
 
 Here are eight things you can do to help avoid conflict and improve the quality of 
your client communications:  
 

1. Talk to your clients. No one knows the client/case better than you, and it’s 
much more efficient to actively control communication than to wait passively for 
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questions to trickle in. Support staff members have their rightful non-lawyer 
responsibilities, but when it comes to discussing the case, the best person for that 
job is the lawyer.  Never allow any non-lawyer support staff to offer legal advice. 

2. Set objectives. Just like any other business initiative, you need to have a 
defined beginning and ending point in order to be successful. Discuss each 
client’s goals and expected outcomes. After carefully listening to a client, set 
realistic objectives, including the time involved, the projected financial 
investment, and the strategy required to achieve the client’s objectives. Then 
manage to those objectives. If anything changes (doesn’t it always?) related to the 
case or client demands, change the objectives to document the course 
adjustment.  Never lose sight of the fact that you cannot please everyone.  

3. Communicate early and often. Keep oral and written communications clear, 
concise, congenial, and timely to the circumstances. Also, keep it factual, but not 
too technical. You don’t want to impede the client’s ability to understand and 
make an informed decision and give their informed consent by communicating in 
legalese. Explain and give examples, but state that you are explaining. Express 
opinions, but specifically state that as well, and make clear that opinions may 
vary.  

4. Treat good news and bad news with equal attention. Devote equal time, 
energy, and detail to all client communications, regardless of whether the client 
will perceive the information as positive or negative. No case is perfect, so set the 
realistic expectation that each case is an adversarial situation. You’ll develop a 
more productive client relationship with fewer surprises during representation 
(and billing). You don’t want a client later saying you left out an important 
element or failed to communicate in a timely manner, thereby preventing her 
from making an informed decision. 

5. Copy your clients on everything. Send a copy of everything received and 
generated on behalf of a client to that client. Many items don’t need an involved 
cover message, just a summary such as, “I wanted to keep you updated on your 
case. Please review this motion and let me know by Wednesday if you have any 
questions.” If the client later claims you are not communicating, being able to 
show transmittal letters or emails will be helpful in your defense. 

6. Don’t surprise your clients. At least in business environments, no one likes 
surprises. Negative surprises, of course, can hurt relationships and generate 
complaints and bar grievances. Even when the surprise is good news, the effect of 
no advanced warning may diminish the positive impact. By adequately 
documenting the delivery of communication and news in your time/billing files, 
you can then point clients to the exact date and circumstances by which you 
provided the information.  Time/billing files should track the communications 
and decisions made. 

7. Utilize engagement letters with every client. Define a beginning point, 
objectives, scope of work, payment terms, and end point (disengagement letter). 
If the “beginning” never occurs, issue non-engagement letters. Every relevant 
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consultation ought to have some go or no-go documentation. Periodically review 
your prospect file and issue appropriate letters to avoid getting burned by an 
implied relationship or duty. 

8. Assume all communication is client communication. Anything you write 
about a client (paper or electronic) may be seen by that client at a later time, 
whether on purpose or by accident. Don’t ever write something that you don’t 
want to be cross-examined about under oath on the stand. 

 
 Finally, if a client asks you to do something you ethically, morally, or legally can’t 
do, immediately communicate that and let her know specifically why you can’t. For 
example, if a client reveals she is going to lie during her deposition, advise her that 
doing so would create a conflict because you cannot condone such actions under the 
Rules. 
 

If the client persists on the improper behavior, then promptly send a disengagement 
letter following all withdrawal rules and taking all actions not to prejudice the client. 
 
 
B. Client Screening & Intake 

 A primary goal of screening clients, in the context of minimizing risks and 
preventing ethical problems, is to identify potentially problematic clients at the very 
outset. Then, an attorney may assess the identified risks with any potential benefits in 
deciding whether to undertake the representation. It is much easier to decline to 
represent a potentially problematic client than to extricate yourself later from an actual 
problem during representation.  Trust your gut when making a decision whether to 
accept representation. Don’t let the trust you place on your gut be outweighed by the 
attractiveness of the potential financial gain of accepting the representation. 
 
General factors involved in consideration of potential clients are:  

• The potential client’s character, demeanor, or motivation. 
• The case subject matter. 
• The attorney’s available resources and expertise. 
• The number of prior attorneys consulted.  

 
These will be discussed in turn below. 
 
 Generally, it is ideal to screen every client in person before agreeing to undertake 
representation. Discussing facts (without violating confidentiality) with colleagues 
before undertaking representation is also recommended. 
 
 Subsequent to the client screening process and prior to undertaking representation, 
an attorney must have a thorough understanding of the prospective client’s background 
and motivation. Listen closely to the responses to the questions presented and watch for 
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the warning signs, or “red-flags,” like an improper purpose for hiring counsel, financial 
inability to retain legal counsel and experts, or questionable business ethics. Again, trust 
your gut and act on your instincts. 
 
 If there is not enough time to properly screen a potential client, then enter into a 
limited engagement for review and investigation only. Do think twice when 
contemplating a potential case close to a statute of limitations deadline. After 
undertaking a limited representation for investigation and screening purposes, if you 
decide to pass on a case, you should send a disengagement letter in plenty of time for the 
now former client to find alternative counsel.  
 
 Next, be wary of taking cases outside your area of expertise, as defined by Rule 1.1. 
There are many cautionary tales for attorneys on this and a new attorney should seek 
advice from a supervising attorney, lest he become a statistic on what not to do. 
Nevertheless, there is no need to live in constant fear of taking on cases or new areas of 
law. Think about associating co-counsel on a matter when you are not 100% comfortable 
going alone. 
 
 Finally, if following a meeting with the potential client you decide NOT to undertake 
representation, then a non-engagement letter should be promptly sent. In particular, 
consider noting any near-term statutes and urge the potential client to seek other 
counsel, as time is always of the essence in legal matters. 
 
 Here are some factors and potential red flags to consider when evaluating a 
potential client: 

1. Individual – Potential client’s emotional behavior and tendencies (irrational, 
confrontational, volatile, too needy, improper motive); if the potential client is a 
family member or friend you may have your ethical guard down. 

2. Legal Matter – Matter is in/outside your area of expertise versus having  
co-counsel. 

3. Timing – Is it a late 9th-inning matter? Avoid rushing and making errors, unless 
you enjoy interacting with the State Bar Grievance Counsel or Investigative Panel 
Committee Members. 

4. Resources – Availability of resources (time, money) and talent for handling the 
matter compared to the case worth and potential cost. Perform a cost benefit 
analysis for your firm and for the client. 

5. Number of Prior Consultations – How many attorneys were contacted prior 
to you? Consider getting the potential client’s authority to speak with referring 
counsel about the matter.  You may learn something that the client is not 
disclosing or didn’t think was important. 

 Remember that your client relationships may impact your entire firm. Under Rule 
1.10 (Imputed Disqualification) in conjunction with any of the Rules on conflicts, the 
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attorney could prevent his law firm from representing a big client (i.e. XYZ Corporation) 
because a claim is brought by this other “client” against the corporation. 
 
 When dealing with prospective clients, improper communication can give rise to an 
unintentional or implied attorney-client relationship. Whether an actual relationship is 
formed or not depends on the circumstances. While details are found in case law rather 
than Rules or statutes, the following is an incomplete list of circumstances where 
someone is more than likely a client: 

• A person sends money. 

• Confidential information is shared and questions asked within your practice area. 
• Specific advice is given to an individual’s fact pattern and you practice in that 

area of law (ex. Your type customer… as opposed to: A customer…). 
• Prior representation of the same potential client in a different matter. 
• You agree to do a “favor” for the potential client. 
• It is reasonable for a “client” to believe you are his lawyer. The reasonableness of 

the attorney’s opinion of the relationship is not relevant. 
 
 
C. Engagement Letters 

 A primary purpose in the use of engagement letters is to establish an overall 
framework for your relationship with your clients. Clear engagement letters should 
define: 

1. The beginning point. 
2. Objectives. 
3. Scope of work – What you agree and do NOT agree to do for the client. 
4. Payment terms. 
5. Dispute provisions. 
6. End point – Followed by a separate disengagement letter. 

 
 In all matters, sending engagement letters may be good law practice, despite the fact 
that they may not be required. After all, consistency in this regard can be a good thing. 
 
 If the “beginning” never occurs, avoid the uncertainty or risk of having an attorney-
client relationship imputed by sending a non-engagement letter. Every relevant 
consultation ought to have some go or no-go documentation. Remember, some people 
consider one visit to an attorney’s office enough to establish an attorney-client 
relationship. In addition, others will believe that your duties to them continue beyond 
the conclusion of the case or engagement. Even if the client is a repeat business client, 
send a matter conclusion confirmation letter, which welcomes the client to retain you 
for future work on other matters. 

Chapter 10 
17 of 41



 
 The “beginning” and the “end” often occur in the same meeting. Many attorneys 
offer initial or one-time consultations with prospective clients. Even these sorts of 
consultations merit a written fee agreement where the client expressly acknowledges 
that the consultation fee does not retain the attorney for any duty beyond the consult 
meeting (see Appendix 3). Consultation fee agreements also ensure that the attorney’s 
conflict checks are thorough keeping the attorney from having to rely upon her memory 
of past consultations.  The consultation fee agreement is also beneficial for the client as 
a reminder of what the attorney did and did not agree to do.  
 
 In the case where one has a long-standing client, clarify the scope of each matter 
undertaken and open up a new matter in your filing or practice management system. Do 
be wary of the Newell Recycling case,1 however, and consider using engagement 
letter language supplied by Kim Jackson, Esq. (see Appendix 2) in response to the 
Newell Recycling decision extending the limitations period to 6 years for legal 
malpractice claims under certain circumstances. The State Bar of Georgia has a Law 
Practice Management division which provides examples of engagement letters, or 
consult with your mentor and/or other colleagues in similar practice areas for examples 
to fit a particular attorney-client engagement.  
 

Simply put, document everything! Religiously document each and every client 
intake process, every engagement, major client decisions, and the work completed on 
the case. Clients are often elated when you win a case for them or successfully represent 
their interests. The inverse is true when a case or transaction does not end favorably for 
a client. The disappointment and discouragement associated with a negative outcome 
can reach a level of anger and aggressiveness where the client may claim one of a 
number of transgressions, including: 

• You did not do your job. 
• You did not earn your money. 
• You did not object when you should have. 

• You did not present all available evidence. 
• You abandoned me. 
• You did not hold my interest paramount above all others. 
• You did not meet the required level of skill and care practiced by other attorneys 

in the State of Georgia on a day-to-day basis.   
 
 This may be a genuine feeling, or it may be a scare tactic to avoid paying you money 
owed in addition to the paid retainer. Regardless of the merit or the reasons, this is 

                                                   
 
1 See Newell Recycling of Atlanta, Inc. v. Jordon Jones and Goulding, Inc., 317 Ga.App. 464 

(2012) (cert. denied Jan. 2013)  
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where a Bar complaint or a malpractice claim can easily stir things up and cause you a 
lot of trouble. 
 

Clear and concise documentation can work in your favor on many levels. First, your 
documentation may decrease any chance of a grievance or claim gaining any traction. 
Often, the former client’s complaints will simply be perceived as the release of pent up 
emotions, and you can be released on a dispositive motion. 

 
Second, superior documentation may decrease the time you will need to devote to 

the threat of a Bar grievance or malpractice claim. Would you rather be spending 40-80 
hours or more attempting to defend yourself, or use that time to work on billable, 
productive client matters?  
 

Finally, detailed documentation utilized throughout the representation also 
decreases the likelihood that your insurance company will penalize you for any matters 
brought against you. Penalties include denial of coverage, denial of defense costs, 
premium increases, non-renewal, or outright policy cancellation.   

 
 
D. Confidentiality 

 Whenever there is communication with a client or even a potential client, a duty of 
confidentiality attaches to the matter discussed or information obtained in the course of 
the conversation or representation. Indeed, confidentiality is broader than the attorney-
client privilege. 
 
 Confidentiality must be respected for prospective clients, current clients, and former 
clients. It is worth noting here that confidentiality can be more restrictive than even the 
requirements of the attorney-client privilege. In other words, a client’s desire not to 
waive confidentiality can cause a conflict which could prevent the lawyer’s undertaking 
representation or continuing representation. For example, one client’s insistence that 
certain information be kept confidential from another client in the same matter usually 
leads to a lawyer being forced to withdraw from representation of both, as the duty of 
confidence is in conflict with duty to inform. Some authorities even take the position 
that the identity of potential clients and actual clients is confidential and may not be 
shared. Confidentiality issues between joint clients can (and should) be addressed in the 
engagement letter. 
 

With an increase in the use of cloud-based computing and mobile devices, the 
likelihood of a law firm’s computer systems being hacked is not as uncommon as one 
may expect. A recent article by the ABA mentioned that several large US law firms 
reported experiencing hacker attacks on their servers. Data breach coverage is not 
clearly addressed on many Lawyers Professional Liability (“LPL”) policies. Some 
contend that LPL coverage already exists for 3rd party liability claims, as the lawyer/law 
firm has breached its fiduciary duties owed to the client. While this is a likely scenario 
with many LPL policies, you should verify with your carrier. 
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Some LPL policies now expressly provide (and limit) coverage for data breaches. 

Other policies specifically exclude any type of data breach or related financial harm 
language to avoid covering this type of exposure to loss. If your policy does not 
specifically mention data breaches, ask whether the coverage form or insurance contract 
includes coverage for a fiduciary relationship beyond the dispensing of legal advice. 
Some policies will clearly define this relationship as covered whereas other policies will 
be silent. One thing is certain –the Lawyers Professional Liability policy will NOT 
provide coverage for 1st party claims, i.e. statutory compliance with notification 
requirements to the law firms. 
 
 
E. Billing Procedures 

 The process of preparing, dispatching, and maintaining billing records, however 
mundane, triggers very important Rules for reasonable fees and expenses, and 
mandatory record keeping.  
  
 While preparing billing records, an attorney must do so with an eye toward Rule 1.5 
as fees and expenses must be reasonable. Rule 1.5 lists 8 factors which should be 
considered when determining whether a lawyer’s fees and expenses are reasonable.  The 
factors to be considered in determining the reasonableness of a fee include the 
following:  

1. the time and labor required, the novelty and difficulty of the questions involved, 
and the skill requisite to perform the legal service properly; 

2. the likelihood that the acceptance of the particular employment will preclude 
other employment by the lawyer; 

3. the fee customarily charged in the locality for similar legal services; 
4. the amount involved and the results obtained; 
5. the time limitations imposed by the client or by the circumstances; 
6. the nature and length of the professional relationship with the client; 
7. the experience, reputation, and ability of the lawyer or lawyers performing the 

services; and 
8. whether the fee is fixed or contingent. 

 With respect to cases where a settlement statement is required, Rule 1.5 also 
provides that a written settlement statement is required for contingency cases to be sent 
to and approved by the client. A good practice pointer is to get the client’s signature and 
have the client’s signature notarized on every settlement statement. 
 
 For those attorneys handling Interest On Lawyer Trust Accounts (IOLTA), Rules 
1.15(I), 1.15(II) and 1.15(III) govern how unearned client money is maintained in trust by 
an attorney or a firm. An attorney is required to produce IOLTA account records to the 
Bar when requested. Together with the potential maximum statute of limitation of 6 
years for attorney’s professional liability, the retention period for IOLTA related files 
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should be for 6 years. This includes bank account records and client file materials. It is 
important to emphasize that comingling operating account funds with escrow or trust 
account (IOLTA) funds is a violation of the Rules governing fees. Moreover, the 
principle underlying the prohibition on commingling of funds also covers commingling 
personal funds. 
 
 When time is kept to bill against an IOLTA account, the time should be kept in the 
ordinary course of business so as to become an exception to the hearsay rule. This is 
very important when trying to prove fees in litigation.   
 

In recent months, there have been reports of lawyer and non-lawyer staff members 
stealing firm and client monies. In fact, employee dishonesty is one of the fastest 
growing white collar crimes in the United States. A quick online search of the Fulton 
County Daily Report for “employee dishonesty” will show multiple stories of how law 
firms, as well as solo practitioners, have been put in very poor positions after 
discovering that long-term employees have been pilfering hundreds of thousands of 
dollars over a period of years. Insurance coverage for employee dishonesty, fraud, and 
crime does exist. Often however, lawyers shun coverage, stating hopefully that “This 
would never happen to us.”  

 
 Control measures should be implemented so that no individual can deposit money, 
reconcile accounts, write checks, or process client credit card payments. An added risk is 
presented when there is a lack of vigilance in supervising control over credit card 
merchant accounts associated with an attorney’s or firm’s IOLTA or operating accounts. 
It is a best practice to have at least three separate individuals carrying out banking 
duties. While solo practitioners may not have the personnel to implement full controls, 
they can hire outside services to alleviate some of the burden.  Rest assured that any 
escrow violation whether the fault of lawyer or non-lawyer staff will result in strict 
scrutiny by the State Bar and possibly public discipline, even for a minor administrative 
error involving the IOLTA account. 
 
 Time entries should also be kept for contingency cases for two reasons: (1) to prove 
your fees for segments of the litigation and overall in the case; and (2) if the attorney-
client relationship is terminated, time entry statements will be necessary to prove a 
quantum meruit hourly claim against the former client.  Failing to keep 
contemporaneous time records could result in after-the-fact created time records being 
excluded from evidence in a dispute. 
 
 
F. Avoiding Client Conflicts 

 Conflict may arise at any point during the representation – even at the very 
beginning – prior to substantive representation of the client’s matter. As such, one must 
be vigilant in both recognizing and addressing conflicts.  
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 The general underpinning of the Rules on conflicts is the fact that a lawyer cannot 
serve two masters. Findings of a conflict may lead a court or jury to conclude that the 
lawyer breached one or more of these fiduciary duties:  

• Duty of candor to the client. 

• Duty to exercise zeal/diligence. 
• Duty to exercise undivided loyalty to client.  

 
The finding of a conflict by the Bar can lead to disbarment. 
 
 The Rules were modified in November 2011 to require “informed consent” by the 
clients and/or former clients affected by the potential conflict, and require written 
waiver of a conflict ONLY IF waiver is appropriate. There are some occasions pointed 
out in Rules 1.7, 1.8, and 1.9 where informed consent waivers to conflicts are NOT 
allowed. 
 
 Keeping accurate records of all contacts between the firm and clients, witnesses, 
opposing counsel, etc. is truly the only way to run an accurate conflict check. Conflict 
checks should be made before undertaking an interview with a prospective client so as 
to avoid the later inference that confidences were disclosed. Performing a conflict check 
prior to having any substantive conversation about the matter can possibly prevent the 
purposeful conflict by a would be client.  Even if there is no potential or actual “legal” 
conflict preventing the undertaking of new representation, ask yourself whether there 
are any potential or actual “relational” conflicts which would prevent you from 
exercising your independent good faith professional judgment as required by the 
conflict Rules. 
 
 If a conflict is proved in a professional liability case, such a finding could lead to the 
following damages: 

1. General damages. 
2. Attorneys’ fees and litigation expenses. 
3. Punitive damages – capped at $250,000 unless specific intent is found whereby 

the cap is removed. 
4. Disgorgement of attorney fees and expenses paid by the client to the lawyer who 

engaged in a conflict and thereby breached fiduciary duties owed to the client. 
 
 
G. File Management and Maintenance 

 While a strong argument certainly could be made for individual approaches to case 
management utilizing a personal system with or without case management software, 
having a standard is a sine qua non in achieving a successful law practice while 
staying clear of ethical dilemmas and managing risk. 
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File Intake, Closing, and Retention Storage 

 Many of us have been in the situation where either a particular file cannot be found 
or it is incomplete – missing critical information that should be there. Such a scenario is 
perhaps most damaging in the event of a Bar complaint or even a malpractice claim. 
Creation of a matter or practice area specific file opening and file closing checklist is a 
great way to add certainty to your practice when creating, maintaining, and closing out a 
case/matter file for your client. 
 
 It is considered a best practice to communicate your file retention policy in the 
engagement letter or fee agreement, again at the end of the representation, and again 
just prior to disposing of any file materials.   
 
Client Request for Files 

 Many of us have been in the situation where we undertake representation, legal 
work is in process, and then the client has a change of heart and wants to get her file 
back. Regardless of the reason, there is a fairly clear set of guidelines that you must 
follow in order to steer clear of trouble. 
 
 Client file requests are a fairly common occurrence, but have generated a number of  
Bar ethics hotline calls and even Bar complaints. The motivation for requesting the file’s 
return is usually clear: 

• During – not happy with the representation. 
• After – just wants the information for posterity, or wants to file a malpractice 

claim or Bar grievance. 
 
 When a client asks for the file, it’s probably not good news. Knowing this, lawyers 
tend to go on the defensive. Sometimes lawyers try to hold the file hostage for the 
following reasons: 

• As collateral to secure payment of unpaid fees and expenses. 
• Information may be intermingled and the lawyer wants to review and “scrub” the 

files to remove those Post-It notes that say what they really think about the client 
or their case. 

 
 By holding the file you could be putting yourself at risk. Both Rule 1.16(d) and 
Formal advisory opinion (FAO) 87-5 declare that you cannot hold a client’s file hostage 
for any reason, even to secure payment.  Interestingly, an attorney has a legal right to 
assert a lien on all client papers in their possession until the claims are paid. O.C.G.A. 
15-19-14(a). But this right must yield to the attorney’s ethical obligation not to prejudice 
a former client’s ongoing matter by withholding the client’s file in order to collect 
unpaid fees.  Mary A. Stearns, P.C. v. Williams-Murphy, 263 Ga. App. 239 
(2003). 
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As a general rule, you are required to hold the client’s interests paramount to your 
own and not prejudice the client’s interests by unnecessarily delaying return of the file. 
In addition, it is imperative that you take all reasonable steps to mitigate foreseeable 
negative consequences to the client by holding the file. As a result, you must respond to 
the client’s request. However, you need not respond to all requests immediately, even 
the ones where you detect a forthcoming problem. 
 
 Sometimes an attorney may want to copy the file, especially if she detects a potential 
Bar complaint or lawsuit. Thus, the attorney may request that the client incur the 
expense of the cost to copy. While you can certainly ask for the payment (the best place 
is in the fee agreement), you can’t ultimately require this payment. 
  
 A case involving a reputable Atlanta law firm caught considerable attention several 
years ago when the firm refused to return a memorandum to a client. The firm resisted 
claiming work product protection over the document. The Georgia Supreme Court (276 
Ga 571) held that if the document is prepared during the representation, then it belongs 
to the client. Specially concurring, Justice Norman Fletcher pointed out that if the 
lawyer charges for the paper generated, then it is the client’s property.  
 

Generally, the State Bar will tell you that the entire file is client property. However, 
Formal Advisory Opinion 87-5 points out some exceptions. Essentially, you should ask 
yourself whether you charged for the document’s preparation or your thoughts 
memorialized in your notes. If so, you should give it up. Similarly, did you collect or 
create the paper in furtherance of the representation? If so, once again you should 
probably give it up. If, however, you have a well-reasoned objection to producing a 
particular document, a proper objection should be memorialized. During litigation, you 
should object and an in camera inspection should be conducted. 
 
 Upon a client request for files, review your E&O policy definition of a “Claim” which 
may trigger an obligation to report the request to your E&O carrier. 
 
 Here is something else to consider. A recent Federal Court opinion (770 F.Supp.2d 
1351) reasoned that a malpractice client’s request for the client’s file from the former 
lawyer required the lawyer to put his E&O insurance carrier “on notice” because under 
the lawyer’s malpractice policy the client’s request for the file was interpreted to be a 
“claim” under the policy's definition of “claim.” In the end, the client brought a 
malpractice claim and the Court allowed the E&O carrier to escape coverage. 
 
 Here is a list of general rules of thumb for client file requests: 

• Keep your files clean. Never write anything you would not want to be 
questioned about later under oath. 

• Keep your practice procedures clean and efficient. Run your business as 
if all your clients will request their files. 
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• Don’t hold files hostage. Turn them over without additional charges and in a 
timely fashion. 

• Have your clients sign a receipt when they pick up their file materials or 
send clients a transmittal letter with the file for delivery by courier, certified post 
or delivery requiring signature.  How much or how little you put in the file 
transfer letter depends upon the circumstances. 

• Check your E&O policy language. Ensure that you’re providing adequate 
notice of a “claim” or “incident” to your carrier under the specific language of 
your policy. Policies require that the insured participate in the defense of a claim. 
Consider keeping an electronic copy of the file so that a defense can later be 
mounted if a grievance or malpractice claim arises.  

 
 
H. Responsibility for Non-Lawyer Employees – Your Weakest Link? 

 Consider the following situation. An attorney receives a Georgia Bar complaint, and 
discusses the matter with his counsel by saying, “I didn’t even know that my secretary 
did it. They can’t blame me!”  
 
 What if this had been you? You delegate some fairly routine case work to an 
assistant or paralegal. The assignment then gets lost or sent on your behalf without your 
approval. A deadline is missed or a case goes south. Then your client comes after you 
with a Bar grievance or legal malpractice claim. 
 
 You think, “How can the client (or the State Bar) blame me if my assistant made the 
mistake?” We blame others for a living, but it doesn’t work here. The client has every 
right to blame you, and the Bar agrees. As the lawyer, you are the captain of the ship. 
 
 There are three places where this topic is mentioned in the Bar Rules. Rule 5.3 
outlines our responsibilities regarding non-lawyer staff associated with our firms. We 
are expected to have reasonable policies and procedures in place to ensure that our staff 
conforms to the Rules. We need to supervise the staff, monitor activity, and implement 
corrective action when necessary. The same also holds true with new attorneys. 
 
 This is also discussed in Formal Advisory Opinion (FAO) 21 as well as Formal 
Advisory Opinion 00-2. Of the two opinions, FAO 21 offers guidelines for what the non-
lawyer staff can and can’t do, where FAO 00-2 specifically states that a non-lawyer can’t 
prepare correspondence that threatens legal action or provides legal advice. Both warn 
us not to “assist in the unauthorized practice of law.” 
 
 Here are seven tips for better managing your staff to avoid issues like the one 
mentioned above: 

1. Don’t allow anyone to sign your name other than on a transmittal letter. 
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2. Make sure clients, judges, etc. know each employee’s status (i.e., “Law Clerk” in 
signature line). 

3. Have an employee handbook. If you don’t, write something down. The ABA offers 
a publication on handbooks for $13, or call the Georgia Bar Law Practice 
Management Program at 800-334-6865. This not only helps guide employees 
when you are not available for a question, but it also brings continuity to the firm 
when someone is absent. 

4. Train new hires on your policies, even if someone has experience at another firm. 
Sometimes support staff develop bad habits at former employers, which can 
haunt you if not addressed and corrected. 

5. If there is a questionable action, correct immediately and share with your team. 
6. Set guidelines for communicating confidential information outside of the firm, 

and also within publicly accessed space at your firm. This includes something as 
innocent as checking in at a confidential client site on four-square or mentioning 
client information in the reception area. 

7. Self-assess. Get a Law Practice Management Audit. Do it yourself (the ABA has 
guidelines), or hire a neutral third party like Chandler & Moore Law, LLC. 

 
 Your secretary may have been preparing your legal documents for 25 years and that 
may work today, but if something in a case goes wrong, your client (or the Bar) will 
scrutinize your behavior looking for any mistakes. At a minimum, you and other 
supervising attorneys in your firm need to at least be reviewing and rendering the legal 
information and advice, and then signing your own documents. 
 

Employees are typically covered in the definition of "Insured" in the Lawyers 
Professional Liability insurance policy. However, there may be exceptions to note, 
including part-time or moonlighting employees. Policy language often states that the 
only individual doing work an attorney is that attorney exclusively. 
 
 Take responsibility for your employees. Set up a lunch and learn meeting to discuss 
your policies and guidelines. Host a lunch and learn with a quest speaker familiar with 
the topics. Document the questions, maintain a living document and FAQ, and review it 
quarterly or as issues arise. Build a culture where employees are comfortable reporting 
potential issues to their supervising attorneys. As long as the mistake doesn’t 
demonstrate deception or ill-intent, use the situation as a learning experience for the 
staff and move on. 
 
PART 3 – ADDRESSING ETHICAL PROBLEMS: THE HOW-TOS 
 
 Part 3 discusses ways to avoid potential ethical problems that may arise, and 
reviews the various features of professional liability insurance (E&O coverage). 
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 As an attorney, you must know the Georgia Bar Rules and be aware of any changes. 
Then you must tailor your conduct accordingly after assessing the impact of the changes 
to your law practice. Below are the Rules which tend to routinely create problems for 
some lawyers, plus some important Rule and law updates made in recent years. 
 
 
A. Georgia Bar Rule Highlights 

This section includes summary information. Please refer to the State Bar of Georgia 
website for the complete text of each Rule. 
 
Rule 1.4 Communication  
Rule 1.4 covers lawyer-client communication in these general areas: 

• Expectation setting and management 
• Decision-making 
• Status updates and information requests 

• Limitation of representation.  
 
 Bar Rule 1.4 confirms “early and often” is the best way to effectively communicate 
with clients. Each lawyer should form reasonable goals, and then maintain an open 
dialog, copying clients on all case-related communications to maintain full 
transparency. This includes the use of engagement as well as non-engagement or 
disengagement letters as circumstances dictate. 
 
 The vast majority of client issues and State Bar grievance filings could be avoided if 
everyone followed the guidelines for effective communication with clients listed above in 
Part II. As such, they are worth repeating:  

1. Talk to your clients.  
2. Set objectives.  
3. Communicate early and often.  
4. Treat good news and bad news with equal enthusiasm.  
5. Copy your clients on everything.  
6. Don't surprise your clients.  
7. Utilize engagement letters with every client.  
8. Assume all communication is client communication.  

 
Rule 1.6 Confidentiality 
 Rule 1.6 provides requires a lawyer to keep confidential all information gained in the 
professional relationship with a client, unless the client gives informed consent or the 
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Court requires disclosure. That disclosure may also be required to prevent future harm 
or serious injury, or if the lawyer needs to respond to allegations of wrongdoing.  
  
 Comment 4A clarifies Rule 1.6 to include prospective clients. This change should 
serve as an additional incentive to create a confidential file and document all 
prospective client consultations. 
 
Rule 1.7 Conflict of Interest: General Rule 
 Rule 1.7 provides that a lawyer cannot represent (or continue to represent) a client 
when a conflict exists with the lawyer’s own interests or those of another current or 
former client.  
 
 The most common example of a failure to observe conflicts of interest is talking to 
one party involved in a legal action, however innocently, prior to being engaged by the 
opposing party. A systematic firm-wide conflict check (don’t rely on memory) should be 
conducted prior to discussing any new matter. If there is even a hint of conflict, 
additional investigation and disclosures may be required prior to beginning or 
continuing representation. 
 
 Informed consent may be obtained in certain situations in order to continue 
representation. Under Rules 1.7 (General Conflict Rule), 1.8 (Prohibited Transactions), 
and 1.9 (Conflict with Former Clients), lawyers must now obtain written informed 
consent.  The real question is whether you have given enough information so that the 
client and/or former client can give their informed consent as defined by the State 
Bar.  
 
 “Blanket” conflict waivers may no longer be enough to fulfill ethical obligations and 
avoid an allegation of conflicting interests. New and updated Comments help lawyers 
identify which types of conflicts are prohibited. 
 
 Here are some ideas for complying with the new Rules and limiting chances of a 
conflict claim: 

• Conduct conflict checks prior to discussing a new matter. Avoid instant 
consults where possible. 

• Put it in writing. When seeking informed consent, make sure that you supply 
adequate information about risks and alternatives, and offer the opportunity to 
seek a second legal opinion about the potential conflict. 

• Get it in writing. Make each affected client and former client sign the 
disclosure. 

• Prevent unintended imputed conflicts. Keep your associates from offering 
free legal advice to friends. You never know where they work or who they know. 

• Understand the nuances of the term “good faith professional 
judgment.” See Comment [2] in the Rules for some guidance. 
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• Stop using human memory as a conflict checking tool. Update your 
database to include witnesses, counsel, judges, and even vendors. If you don’t 
have a database, implement one. 

 
 
 
Rule 1.15(II) Safekeeping Property - Trust/IOLTA Account 
 Rule 1.15(II) discusses the requirements for use and maintenance of client trust 
accounts. Even well intentioned lawyers are not immune to potential issues. For 
example, a narrow window of time between the deposit of client funds and the lawyer’s 
fee withdrawal may trigger scrutiny from the State Bar’s NSF department or disciplinary 
counsel.  
 
 Rule 1.15(II) was recently amended to require client’s funds to be placed at “an 
approved institution.”  The financial institution must now be approved by the Georgia 
Bar Foundation and agree to offer IOLTA accounts in compliance with the Bar Rules.   
Further, funds in the IOLTA account must be available for withdrawal “upon request 
and without delay.” 
 
 As fiduciaries, lawyers must ensure that deposited funds are cleared on the amounts 
prior to drafting checks against them. Don’t “roll the dice” by writing trust account 
checks before deposited funds are cleared and available in the hopes that the needed 
funds will be there by the time those checks are presented for payment.  
 
Rule 1.16 Declining or Terminating Representation 
 The best practice is to treat case withdrawals like new engagements. Contact the 
client, set up a meeting, present reasonable rationale for the change, and then follow up 
with a written confirmation. Clear communication builds trust and respect, which could 
result in future business or referrals. 
 
 Part of the termination process may involve a client file request. Incorrect responses 
to client file requests have generated a number of GA Bar ethics hotline calls and 
sometimes even Bar complaints. The client motivation may involve lack of satisfaction 
in their representation, or simply the interest in retaining the information for posterity.  
 
 It is worth mentioning again that both Rule 1.16(d) and FAO 87-5 confirm that 
lawyers cannot hold a file “hostage” for any reason, even to secure payment. As a general 
rule, lawyers are required to hold client interests paramount to their own and to not 
prejudice those interests. It is acceptable to copy the file, especially if the lawyer is 
concerned about a potential Bar complaint or lawsuit. Some general file maintenance 
tips are listed above in Part 2, Section G.  
 
Rule 8.4 Misconduct 
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 Rule 8.4 prohibits lawyers from “engaging in professional conduct involving 
dishonesty, fraud, deceit or misrepresentation.” Lawyers make mistakes. When you do, 
admit it to yourself, take responsibility, get competent advice, and work with clients and 
your carrier to resolve any potential issues.  
 
 
B.  Some Georgia Law & Bar Rule Updates 

 
For many years, lawyers around Georgia complained that the disciplinary process 

took too long to run its course.  So, Georgia Bar staff and the Rules Committee members 

got to work addressing some of the concerns.  In 2018, the Supreme Court of Georgia 

approved revisions to the Rules which govern the process for investigating and 

prosecuting disciplinary matters.  The revised Rules went into effect on July 1, 2018. 

Here are some of the highlights: 

• Rule 4-202(b): the Office of the General Counsel (“OGC”) now, under 

the new revised Rule, has the authority to begin an investigation upon 

receipt of credible information that a lawyer’s conduct has violated the 

Rules of Professional Conduct. Under the old Rule, the OGC had to receive 

a written grievance form from a grievant before an investigation could 

begin. 

• Rule 4-202(d): the Chair of the State Disciplinary Board may now give 

permission to the OGC to use subpoenas to investigate grievances during 

the informal screening process. 

• Rule 4-104(b): the State Disciplinary Board may recommend and refer a 

lawyer for a medical evaluation if there are signs of mental illness, 

cognitive impairment or addiction.  A lawyer who refuses to cooperate 

with the referral may be considered for expedited action such as an 
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emergency suspension.  As of the date of this paper, it is now known if this 

new Rule has had an impact upon our impaired colleagues.  

• Rule 4-201(c) and (d); Rule 4-201.1(c) and (d): a Board Member 

position on the disciplinary panels is a voluntary, unpaid position.  Under 

a new Rule changes, Board Members will at least be reimbursed for their 

reasonable expenses associated with serving as a Board Member. 

• Rule 4-209(b); 4-209.2(a) and (b): the Supreme Court will appoint a 

new group of special masters to hear disciplinary cases, and they will be 

paid an hourly rate set by the Court. 

These revised Rules and new deadlines incorporated into various Rules within 

the disciplinary process will hopefully speed up the disciplinary process, and provide 

attention and assistance to impaired lawyers. 

 
Older important Rule updates include the following: 
 

Rule 3.5 Impartiality and Decorum of the Tribunal 
 
 The Rules have been amended to state that it is improper to communicate with a 
juror or prospective juror after discharge of the jury if the communication is prohibited 
by the law or court order, if the juror does not want to communicate, or if the 
communication involves misrepresentation, among other things.   
 Remind yourself of this change before your next trial, and in an abundance of 
caution, you may want to request permission from the Court before talking with jurors 
after they have been discharged. The Court’s positive comments to the jury about 
speaking with counsel at the conclusion of the trial could help open the lines of 
communication with the jury.  
 

Rule 4.4 Respect for Rights of Third Persons 
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 Rule 4.4(b) was amended to state that a lawyer who receives a document, 
electronically or otherwise, relating to the representation of his client, and knows or 
should know the document was inadvertently sent, must promptly notify the sender.  
 This is an element of professional courtesy that has now been codified in the Rules.  
Most people can relate to that sinking feeling of accidentally hitting “send.”  Now, while 
sending the document to the wrong person can never be totally undone, the receiving 
party must at least notify the sender that they received a document in error.  
 

Rule 7.2 Advertising  
 The core of Rule 7.2 has not changed, and attorneys can still advertise through a 
wide variety of media. The amended Rule now incorporates requirements for disclosing 
additional details about the lawyer or law firm and business practices, including 
identity, location, referral practices, spokespersons, and fees. Gone are the days of 
microscopic text, as disclosures must now be legible and intelligible by an average 
person. This includes verbal disclosures, like in radio and TV ads, as well. 
 
Here is a brief summary of the Rule 7.2 disclosure updates: 

• Identity and location. Ads must include the name, address, and phone 
number of the attorney or firm that purchased the ads. This includes the physical 
location of the "principal bona fide office," or if there is no office, the address 
listed with the Georgia Bar. Referral services also must disclose this information. 

• Referral practice. The lawyer or firm must disclose if the majority of cases will 
be referred to other attorneys. TV lawyers take note... 

• Spokespersons. Any portrayal of a lawyer or a client by someone other than the 
actual lawyer or client must be disclosed. This includes non-attorney 
spokespersons and paid endorsements. 

• Fees. Attorneys advertising fixed-fee services must make available to the public a 
document that clearly describes the scope of each advertised service. 

• Appearance. Advertisements that appear to be legal documents, notices, or 
contracts must include a prominent disclosure that they are only advertisements. 

 
O.C.G.A. § 33-24-53 - Prohibition Against Running”  

 A fairly new Georgia law, O.C.G.A. § 33-24-53, was passed better defining and 
penalizing the illegal practice known as "running" –  paying a non-lawyer to solicit 
business for a law firm or health care provider. The law provides for tough penalties for 
associating with runner schemes. 
 
 The penalties defined in O.C.G.A. § 33-24-53, are specific, severe, and cover all 
participants in the criminal activity, including the practitioners, runners, staff, etc.: 

• First offense. Misdemeanor conviction, at least 30 days in jail, up to $1,000 
fine. 
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• Subsequent offenses. Felony conviction, up to 10 years in jail, up to $100,000 
fine per violation. 

 
 Before O.C.G.A. § 33-24-53, the only recourse was to file a Bar complaint based on 
Rule 7.3(c) Direct Contact With Prospective Clients. Now, a District Attorney or Solicitor 
can pursue any lead, open a case, find witnesses, and go after the violators in quick 
fashion. 
 
 With O.C.G.A. § 33-24-53, the Bar now has a better opportunity to expedite 
disciplinary action against attorneys that are in violation of this law. Please view the 
Georgia General Assembly website for full details. 
 
 
C. Insurance Coverage 

There are in excess of 50 insurance companies providing some type of legal 
malpractice coverage in the state of Georgia. Some carriers offer coverage to a broad set 
of firms and practice areas, while other carriers are very restrictive. When purchasing 
professional liability insurance, lawyers pay in advance for a promise. The insurance 
company makes a promise that it will provide for a covered lawyer’s defense against the 
allegation of an act, error or omission that could lead to a claim of malpractice. 
Additionally, the insurance company will make a disbursement to a policy holder or on 
the holder’s behalf under certain well-defined circumstances that are written in to the 
policy.  
 
Admitted and Non-Admitted Insurance Companies 

Insurance companies generally fall into two categories, admitted and non-admitted. 
Admitted insurance carriers are closely regulated by the state of Georgia as well as the 
state of domicile. Rates, policy language and distribution systems are regulated or at 
least influenced by the State of Georgia Insurance Commissioner’s Office. Complaints 
can be made to the Commissioner’s office if policyholder services, claims handling, or 
claims defense costs become such an issue that a regulator’s involvement is required. 
 

Non-admitted insurance carriers are an integral part of the marketplace, as they 
often provide coverage not available through admitted carriers. Admitted companies 
may limit certain coverage due the inability to make a profit after state regulations and 
mandates, or they may lack underwriting expertise available in the standard insurance 
companies. Non-admitted carriers may provide coverage options for hard-to-place firms 
that experience high claims activity or have unique circumstances. Non-admitted 
insurance companies are regulated ONLY by the state in which they are domiciled. The 
most well-known non-admitted insurance provider is Lloyds of London.   
 

Underwriting considerations, guidelines, and variables impacting the availability 
and cost of a policy include: 

1. Attorney experience. 
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2. Area of practice. Frequency and severity of claims experience in the aggregate. 
3. Claims/Bar complaint history. 
4. Extra coverage. For example, DEOL, first dollar defense, aggregate versus per-

claim deductibles, controlling interest percentage ceiling, EPLI, etc. 
5. Insurance marketplace and the general economy. 

 
The type of policies offered and sold to attorneys is also commonly referred to as 

Lawyers Professional Liability (LPL) Insurance but it is also known as Malpractice or 
Errors and Omissions (E&O). Protection gained from an E&O/LPL policy is especially 
important in today’s litigious culture. An E&O/LPL policy will defend the covered 
attorney(s) against litigation and in the event of a loss (i.e. court judgment awarded 
against the holder), for claims up to the stated amount of the policy limit.   
 

All E&O/LPL policies are carefully limited to a stated policy upper limit that the 
insurance provider may be obligated to pay. In most E&O/LPL policies today, the 
defense costs are charged against the policy and thereby reduce the policy amount 
available to pay the claim following litigation. Typically, the policy states that the 
insurance provider's maximum liability arising out of a single claim is a certain sum. 
However, you should know that defense expenses in addition to the limits of liability 
coverage available are available in many situations for solo attorneys and small firms. 
 

For example, a $1,000,000/$3,000,000 policy limits denotes a $1,000,000 limit 
per claim with a total policy period limit of $3,000,000 (for multiple claims). Under this 
example, there is $1,000,000 available from the insurance provider against which a 
single claim may be settled. If there is no settlement, and a final judgment is awarded 
against the insured attorney for $1, 500,000, the provider is obligated by the policy to 
pay only the $1,000,000 policy limit, less defense expenses. In this example, the insured 
is left with $500,000 or more of the judgment unsatisfied.  
 

The consequences of such an unsatisfied judgment for the insured attorney are 
rather grim. His personal non-exempt assets may be seized and his bank account may 
be subject to garnishment. His credit rating will take a hit for the worse. Eventually, he 
may be forced to declare bankruptcy to seek protection against the debt. 
 
Difference Between “Occurrence” and “Claims-Made” Policies 

 Depending on the type of insuring clauses used, an E&O policy may be an 
occurrence policy or a claims-made policy. Under an occurrence policy, a holder is 
protected for an extended period of time (with the exception of insurance carrier 
insolvency) against any claim arising out of an occurrence or loss event that takes place 
during the period of the policy.  
 
 In contrast, a claims-made policy covers claims first made during the coverage 
period while the policy is in effect, provided that the date of the misconduct that gave 
rise to the claim occurred on or after a retroactive date or the policy start date. 
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Currently, insurance policies for legal professional liability seem to be offered more 
often on a claims-made basis. In order for a claim to be covered, the notice of claim 
must be presented to the E&O carrier while the policy is in force or during a grace 
period following policy expiration, typically 30-60 days. 
 
Difference Between “Prior-Acts” and “Tail” Coverage 

 Prior Acts (a.k.a. Retroactive) coverage is usually available to individual attorneys or 
law firms who have maintained a continuous claims-made E&O policy.  
 
 Tail (a.k.a. Extended Reporting Period-ERP) coverage offers protection against 
claims made after a claims-made policy is no longer in force by extending the reporting 
period, but the coverage period itself is not extended. Thus, the extended reporting 
period must be distinguished from policy period. Tail coverage will be provided only for 
claims made during the extended reporting period for acts of misconduct committed 
during the policy period. New acts committed during the extended reporting period 
(outside the policy period) are not covered. Duration of Tail coverage may vary from one 
insurance carrier to another. For example, the extended reporting period can be 12, 24, 
or 48 months long, or may be unlimited (indefinite months) in duration. 
 

ERP coverage may save an attorney in a catastrophic situation. Coverage may 
unexpectedly end due to an adverse claims experience or the dissolution of the firm.  
The ERP can buy additional time to report matters AFTER the policy expires for claims 
that are not yet known.  
 
Complications, Denials, and Cancellations 

 Read and understand your application and your policy. You absolutely must offer 
full disclosure on all applications for E&O. Failure to be transparent can lead to coverage 
denial and cancellation. You also need to offer timely reporting of “incidents” and/or 
“claims” depending upon the language of your specific policy to avoid a denial, 
cancellation or coverage under a reservation of rights letter by the insurance carrier. 
Failure to fully and timely disclose on an application or when a claim arises could force 
an insured to undertake a separate declaratory judgment action in an attempt to force 
coverage. Also, if a problem arises, avoid admitting liability as it may lead to a lack of 
insurance coverage. 
 
 It is also wise to review your policies when going through major changes. Here are 
some examples: 

• When you change practice areas. 
• When you add new employees. Overall risk change results in premium changes. 
• When the value of your engagements increase. Reset policy limits. 

 
 The bottom line is that you should endeavor to protect your assets with sufficient 
insurance, wills, trusts and estate plans. Consult a lawyer or other firm with a practice 
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focused on asset protection for the legal professional.  Moreover, consult an insurance 
professional to discuss the right coverage for you and your firm. 
 
Part 4 – Conclusion 
 
 While an E&O/LPL policy is an additional tool for protection against malpractice 
claims, prevention of ethical and professional liability problems is the key in 
maintaining professional health. Proper attention to your conduct will help you manage 
risks, conduct yourself in an ethical manner, and prevent professional liability and 
disciplinary action. 
  
 Here is a list of ten tips for attorneys, with detail around why you should keep this 
on the forefront while working with clients and running your practice. 

1. Know the Rules. Most people don’t know that the Georgia Supreme Court 
revised 28 of the 61 Georgia Rules of Professional Conduct way back in November 
2011. And, there have been Rule updates since that time. Many of those changes 
affect your everyday practice.  

2. Plan for the worst and hope for the best. Protect your assets with sufficient 
insurance, wills, trusts and estate plans.  Have your personal and professional 
policies reviewed: 
• Annually upon renewal. 

• When you change practice areas. 
• When you add new employees. 
• When the value of your engagements increase or decrease. 
• Retirement, disability, or death. 
Consult a lawyer or other firm with a practice focused on asset protection for the 
legal professional. 

3. Know thy clients. Before you take on a new client, make sure you have a 
thorough understanding of who that client really is, and identify the proper client 
in your engagement contract. Meet them prior to undertaking representation, 
find out their motivation for hiring counsel, and listen closely to their responses. 
Watch for the warning signs and red-flags, like an improper purpose for hiring 
counsel, financial inability to retain legal counsel, or questionable business 
ethics. Trust your gut and act on your instincts. 

4. Copy thy clients. Send your client a copy of what you receive and a copy of 
what you send out. When you do this for every communication, no commentary 
is necessarily required for the transmittal. Timeliness is critical so your client can 
make timely and informed decisions. Remember that you can always follow up 
with an explanation letter or phone call after the client has had time to review the 
communication. For important decisions that are based on a document sent to 
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the client, follow up with a decision confirming letter or e-mail memorializing 
that decision. This minimizes the chances of “buyer’s remorse.” 

5. Communicate early and often. ALWAYS put it in writing. This is especially 
important when developing, declining, or ending client engagements. Clear 
engagement letters should define the beginning point, objectives, scope of work, 
payment terms, dispute provisions, and the end point (disengagement letter). If 
the “beginning” never occurs, issue non-engagement letters. Remember some 
people consider one visit to an attorney’s office enough to establish an attorney-
client relationship. Others will believe that your duties to them continue beyond 
the conclusion of the case or engagement. Even if the client is a repeat business 
client, send a matter conclusion confirmation letter, which welcomes the client’s 
retaining you for future matters. 

6. Track everything. This includes documenting all events, to-dos and deadlines 
with a proper calendaring tool. Not only is this a good general business practice, 
but in the event of a problem this documentation will help confirm that you met 
your professional obligations. Be aware that most E&O policies require 
calendaring systems with backup functionality. Technology is great, but the 
solution may not be enough unless your data is adequately backed up and 
retrievable. 

7. Don’t try to please everyone. Most lawyers have an innate desire to help all 
potential clients who seek their legal advice. Beware of all legal, business and 
personal conflicts – yours and others. Give your potential, current and former 
client relationships a fiduciary “sniff test” to ensure that you are able to place 
their needs and interests above all others. Practice management software can be 
helpful in performing conflict checks. When confronted with a potential conflict 
situation, consult the revised Georgia Rules of Professional Conduct 1.7 – 1.9, 
and the Comments to those Rules. If you are still confused, call the Ethics Hotline 
(1-800-682-9806) and/or seek an opinion from practice-focused counsel. 

8. Report every incident and claim. Meaning to your E&O carrier, no matter 
how trivial or meritless you believe it is, or risk being completely exposed. Some 
carriers say that merely reporting a potential claim will not affect premiums, 
while other carriers see the reporting of a claim or incident as being a material 
change in risk which may affect your future premiums. It really doesn’t matter 
though, as you will either have to report it now or report it later on your renewal 
application. Your carrier can also be a resource to provide valuable insight on 
methods to mitigate the risk of potential claims and grievances. Review your 
policy and pay particular attention to the time frame you have to report an 
incident or claim. 

9. When in doubt seek out professional advice. It’s your choice – two hours 
of upfront professional advice now, or potentially two or more years of time 
consuming litigation later. Which do you prefer? You’re only as good as your last 
verdict. Treat every case as if it is your first case. Never cut corners, no matter 
how trivial they may seem. Apathy, procrastination and laziness will only bring 
professional trouble, as many of my clients will attest. 
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10. Do not try to hide your mistakes.  This applies to your clients as well as your 
insurance carrier. Think about reporting to your carrier first and then seeking 
guidance on client disclosure. Don’t compromise your coverage by making 
improper disclosures.  If your carrier cannot be notified of a problem before 
notifying your client, then notify the client of the possible error without admitting 
liability.  Also, identify your legal malpractice carrier, advise the client to obtain 
independent counsel, and then notify your carrier without further delay. Playing 
ostrich by sticking your head in the sand and avoiding the inevitable will only 
increase your anxiety, your risk and your potential for exposure. It is better to 
take the hit now and move on with your career, rather than waiting and risking 
everything. Finally, blame-shifting by pointing the finger at your secretary or 
associate always seems convenient, but you are the captain of the ship and 
ultimately responsible. 

 
Finally, when balancing the risks associated with any course of action against its 

benefits, you should consider the substantial impact of a Bar complaint or malpractice 
claim, with their associated negative publicity and litigation expense have on your law 
practice, and resulting harm to the public’s confidence on our profession. Moreover, 
certainty of protection under an E&O policy depends on the strict adherence to the 
claims process outlined in that policy. Read it and know your obligations. 
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APPENDIX 1 – LEGAL DISCLAIMERS 
 
 
 All design elements and content are copyright of Chandler & Moore Law LLC, unless 
otherwise noted. * The Institute of Continuing Legal Education in Georgia (ICLE-GA) is 
expressly given permission and is granted unrestricted license to publish and sell the 
contents on this paper.* 
 
 Other than ICLE-GA, no part of this publication may be reproduced, stored in a 
retrieval system, or transmitted in any form or by any means, electronic, mechanical, 
photocopying, recording, scanning, or otherwise, by any person or entity except as 
permitted under § 107 or 108 of the 1976 United States Copyright Act, without the prior 
written permission of the copyright holder. 
 
Limit of Liability/Disclaimer of Warranty 

 While the copyright holders, publishers, and authors (Providers) have used their 
best efforts in preparing this work and make these materials as accurate as possible, the 
matters discussed herein are complex and these materials are - by design - necessarily 
simplistic and incomplete due to its introductory nature. Accordingly, no attempt is 
made to cover all the laws on risk management, ethics, and professional liability subject 
matters. Rather, it is the purpose of this primer to provide the new attorneys with 
grounding in legal concepts and principles that govern throughout the State of Georgia, 
as well as an explanation of professional liability insurance policies and products 
available. The Providers make no representations or warranties with respect to the 
accuracy or completeness of the contents of this paper and specifically disclaim any 
implied warranties of merchantability or fitness for a particular purpose. No warranty 
may be created or extended by anyone or their written materials. The advice and 
strategies contained herein may not be usable for your situation, as each situation is 
different. This paper is not legal advice and is not a substitute for professional legal, risk 
management, or insurance advice tailored to the particulars of your situation. You 
should consult with a professional where appropriate in order to obtain competent legal, 
risk management, and insurance advice for your particular situation and not rely upon 
the explanations of the law, risk management, and insurance information set out in this 
paper. The Providers shall not be liable for any loss of profit or any other commercial 
damages, including, but not limited to, special, incidental, consequential, or other 
damages. 

 
All trademarks cited herein are the property of their respective owners/holders. 
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APPENDIX 2 – RECOMMENDED LANGUAGE FOR RETAINER AGREEMENTS 
 
 
 

"While this letter is intended to completely outline the scope of representation 
and fees, the attorney-client relationship is supplemented by both the 
professional rules of responsibility and other outside sources. Thus, this 
agreement may not consist of all of the relevant duties and matters that may be 
covered by the attorney-client relationship. Whenever possible, however, any 
change of understanding about any issue covered by this agreement must be in 
writing." 
 

 
Prepared by attorney Kim M. Jackson/ Bovis, Kyle, Burch & Medlin, LLC. 
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APPENDIX 3 – RECOMMENDED LANGUAGE FOR CONSULTATION FEE 
AGREEMENTS 

 
 
 

"I acknowledge that I have paid for an initial consultation and met with 
Attorney __________ regarding my domestic/family law matter. I 
acknowledge and understand that this initial consultation payment 
does not retain him as my attorney. If I do wish to retain him to represent 
me, I would be required to pay a further refundable retainer in order to do so.” 
 

 
Prepared by attorney R. Scot Kraeuter/ Johnson Kraeuter, LLC. 
 

Chapter 10 
41 of 41





Professionalism Panel
Presented By:

MODERATOR: Elizabeth B. “Betsy” Hodges

PANELISTS:
Hon. Carla Wong McMillian
Georgia Court of Appeals
Atlanta, GA

Hon. Robert C. McBurney
Fulton County Superior Court
Atlanta, GA

Hon. Eric A. Richardson
Fulton County State Court
Atlanta, GA

Hon. Dax E. Lopez
DeKalb County State Court
Decatur, GA

VIDEO CONFERENCE SERIES



1 A LAWYER'S CREED

2 To my clients, I offer faithfulness, competence,
3 diligence, and good judgment.  I will strive to represent you
4 as I would want to be represented and to be worthy of your
5 trust.

6 To the opposing parties and their counsel, I offer
7 fairness, integrity, and civility.  I will seek reconciliation
8 and, if we fail, I will strive to make our dispute a dignified
9 one.

10 To the courts, and other tribunals, and to those who
11 assist them, I offer respect, candor, and courtesy.  I will
12 strive to do honor to the search for justice.

13 To my colleagues in the practice of law, I offer
14 concern for your welfare.  I will strive to make our
15 association a professional friendship.

16 To the profession, I offer assistance.  I will strive to
17 keep our business a profession and our profession a calling
18 in the spirit of public service.

19 To the public and our systems of justice, I offer
20 service.  I will strive to improve the law and our legal
21 system, to make the law and our legal system available to
22 all, and to seek the common good through the
23 representation of my clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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24 ASPIRATIONAL STATEMENT ON PROFESSIONALISM

25 The Court believes there are unfortunate trends of commercialization and loss of professional

26 community in the current practice of law.  These trends are manifested in an undue emphasis on the

27 financial rewards of practice, a lack of courtesy and civility among members of our profession, a lack

28 of respect for the judiciary and for our systems of justice, and a lack of regard for others and for the

29 common good.  As a community of professionals, we should strive to make the internal rewards of

30 service, craft, and character, and not the external reward of financial gain, the primary rewards of the

31 practice of law.  In our practices we should remember that the primary justification for who we are

32 and what we do is the common good we can achieve through the faithful representation of people

33 who desire to resolve their disputes in a peaceful manner and to prevent future disputes.  We should

34 remember, and we should help our clients remember, that the way in which our clients resolve their

35 disputes defines part of the character of our society and we should act accordingly.

36 As professionals, we need aspirational ideals to help bind us together in a professional

37 community.  Accordingly, the Court issues the following Aspirational Statement setting forth general

38 and specific aspirational ideals of our profession.  This statement is a beginning list of the ideals of

39 our profession.  It is primarily illustrative.  Our purpose is not to regulate, and certainly not to

40 provide a basis for discipline, but rather to assist the Bar's efforts to maintain a professionalism that

41 can stand against the negative trends of commercialization and loss of community.  It is the Court's

42 hope that Georgia's lawyers, judges, and legal educators will use the following aspirational ideals

43 to reexamine the justifications of the practice of law in our society and to consider the implications

44 of those justifications for their conduct.  The Court feels that enhancement of professionalism can

45 be best brought about by the cooperative efforts of the organized bar, the courts, and the law schools

46 with each group working independently, but also jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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47 GENERAL ASPIRATIONAL IDEALS

48 As a lawyer, I will aspire:

49 (a) To put fidelity to clients and, through clients, to the common good, before selfish
50 interests.

51 (b) To model for others, and particularly for my clients, the respect due to those we call
52 upon to resolve our disputes and the regard due to all participants in our dispute
53 resolution processes.

54 (c) To avoid all forms of wrongful discrimination in all of my activities including
55 discrimination on the basis of race, religion, sex, age, handicap, veteran status, or
56 national origin.  The social goals of equality and fairness will be personal goals for
57 me.

58 (d) To preserve and improve the law, the legal system, and other dispute resolution
59 processes as instruments for the common good.

60 (e) To make the law, the legal system, and other dispute resolution processes available
61 to all.

62 (f) To practice with a personal commitment to the rules governing our profession and
63 to encourage others to do the same.

64 (g) To preserve the dignity and the integrity of our profession by my conduct.  The
65 dignity and the integrity of our profession is an inheritance that must be maintained
66 by each successive generation of lawyers.

67 (h) To achieve the excellence of our craft, especially those that permit me to be the moral
68 voice of clients to the public in advocacy while being the moral voice of the public
69 to clients in counseling.  Good lawyering should be a moral achievement for both the
70 lawyer and the client.

71 (i) To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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72 SPECIFIC ASPIRATIONAL IDEALS

73 As to clients, I will aspire:

74 (a) To expeditious and economical achievement of all client objectives.

75 (b) To fully informed client decision-making.  As a professional, I should:

76 (1) Counsel clients about all forms of dispute resolution;
77 (2) Counsel clients about the value of cooperation as a means towards the
78 productive resolution of disputes;
79 (3) Maintain the sympathetic detachment that permits objective and independent
80 advice to clients;
81 (4) Communicate promptly and clearly with clients; and,
82 (5) Reach clear agreements with clients concerning the nature of the
83 representation.

84 (c) To fair and equitable fee agreements.  As a professional, I should:

85 (1) Discuss alternative methods of charging fees with all clients;
86 (2) Offer fee arrangements that reflect the true value of the services rendered;
87 (3) Reach agreements with clients as early in the relationship as possible;
88 (4) Determine the amount of fees by consideration of many factors and not just
89 time spent by the attorney;
90 (5) Provide written agreements as to all fee arrangements; and
91 (6) Resolve all fee disputes through the arbitration methods provided by the State
92 Bar of Georgia.

93 (d) To comply with the obligations of confidentiality and the avoidance of conflicting
94 loyalties in a manner designed to achieve the fidelity to clients that is the purpose of
95 these obligations.

96 As to opposing parties and their counsel, I will aspire:

97 (a) To cooperate with opposing counsel in a manner consistent with the competent
98 representation of all parties.  As a professional, I should:

99 (1) Notify opposing counsel in a timely fashion of any cancelled appearance;
100 (2) Grant reasonable requests for extensions or scheduling changes; and,
101 (3) Consult with opposing counsel in the scheduling of appearances, meetings,
102 and depositions.

103 (b) To treat opposing counsel in a manner consistent with his or her professional
104 obligations and consistent with the dignity of the search for justice.  As a
105 professional, I should:

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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106 (1) Not serve motions or pleadings in such a manner or at such a time as to
107 preclude opportunity for a competent response;
108 (2) Be courteous and civil in all communications;
109 (3) Respond promptly to all requests by opposing counsel;
110 (4) Avoid rudeness and other acts of disrespect in all meetings including
111 depositions and negotiations;
112 (5) Prepare documents that accurately reflect the agreement of all parties; and
113 (6) Clearly identify all changes made in documents submitted by opposing
114 counsel for review.

115 As to the courts, other tribunals, and to those who assist them, I will aspire:

116 (a) To represent my clients in a manner consistent with the proper functioning of a fair,
117 efficient, and humane system of justice.  As a professional, I should:

118 (1) Avoid non-essential litigation and non-essential pleading in litigation;
119 (2) Explore the possibilities of settlement of all litigated matters;
120 (3) Seek non-coerced agreement between the parties on procedural and discovery
121 matters;
122 (4) Avoid all delays not dictated by a competent presentation of a client's claims;
123 (5) Prevent misuses of court time by verifying the availability of key participants
124 for scheduled appearances before the court and by being punctual; and
125 (6) Advise clients about the obligations of civility, courtesy, fairness,
126 cooperation, and other proper behavior expected of those who use our
127 systems of justice.

128 (b) To model for others the respect due to our courts.  As a professional I should:

129 (1) Act with complete honesty;
130 (2) Know court rules and procedures;
131 (3) Give appropriate deference to court rulings;
132 (4) Avoid undue familiarity with members of the judiciary;
133 (5) Avoid unfounded, unsubstantiated, or unjustified public criticism of members
134 of the judiciary;
135 (6) Show respect by attire and demeanor;
136 (7) Assist the judiciary in determining the applicable law; and,
137 (8) Seek to understand the judiciary's obligations of informed and impartial
138 decision-making.

139 As to my colleagues in the practice of law, I will aspire:

140 (a) To recognize and to develop our interdependence;

141 (b) To respect the needs of others, especially the need to develop as a whole person; and,

142 (c) To assist my colleagues become better people in the practice of law and to accept

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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143 their assistance offered to me.

144 As to our profession, I will aspire:

145 (a) To improve the practice of law.  As a professional, I should:

146 (1) Assist in continuing legal education efforts;
147 (2) Assist in organized bar activities; and,
148 (3) Assist law schools in the education of our future lawyers.

149 (b) To protect the public from incompetent or other wrongful lawyering.  As a
150 professional, I should:

151 (1) Assist in bar admissions activities;
152 (2) Report violations of ethical regulations by fellow lawyers; and,
153 (3) Assist in the enforcement of the legal and ethical standards imposed upon all
154 lawyers.

155 As to the public and our systems of justice, I will aspire:

156 (a) To counsel clients about the moral and social consequences of their conduct.

157 (b) To consider the effect of my conduct on the image of our systems of justice including the
158 social effect of advertising methods. As a professional, I should ensure that any
159 advertisement of my services:
160 (1) is consistent with the dignity of the justice system and a learned profession;
161 (2) provides a beneficial service to the public by providing accurate information
162 about the availability of legal services;
163 (3) educates the public about the law and legal system;
164 (4) provides completely honest and straightforward information about my
165 qualifications, fees, and costs; and
166 (5) does not imply that clients' legal needs can be met only through aggressive tactics.

167 (c) To provide the pro bono representation that is necessary to make our system of
168 justice available to all.

169 (d) To support organizations that provide pro bono representation to indigent clients.

170 (e) To improve our laws and legal system by, for example:

171 (1) Serving as a public official;
172 (2) Assisting in the education of the public concerning our laws and legal system;
173 (3) Commenting publicly upon our laws; and,
174 (4) Using other appropriate methods of effecting positive change in our laws and
175 legal system.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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*  These hypotheticals were adapted from materials provided by the Chief Justice’s Commission on Professionalism

Eversheds Sutherland

Granting Continuances

A good friend of yours is representing the defendant in a case in 
which you represent the plaintiff.  Your friend calls you and asks you 
to agree to a continuance because she is overloaded with work and 
simply cannot get prepared in time.  

─ Do you agree to it?  

─ Do you inform your client?  

─ What if your client instructs you not to agree to the continuance?

─ Does the reason for the request matter?  

─ What if her father died and she must leave town?  The judge will 
grant it anyway, right?

─ What if she isn't a friend but is the "jerk" who refused to give you 
a continuance in a recent case?  Does that change your answer?  

─ What if you do not know her and don't expect ever to litigate a 
case against her again?
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Eversheds Sutherland

Dead Client

You are representing the plaintiff in a personal injury suit, 
and depositions of your client and the defendant are 
scheduled for next week.  You get a call informing you that 
your client has been killed in an automobile accident.  

─ Do you inform the defendant and his lawyer of this fact 
before you depose the defendant?

Eversheds Sutherland

Angry Client with no Claim

A client comes to you angry at a party in a business 
transaction and asks you to sue the other party for contract 
of breach, antitrust violations and to assert several RICO 
claims in the process.  The client is wealthy, very angry and 
willing to pursue the lawsuit even if he will lose on all 
counts, because as he says "it will make that S.O.B. suffer."  
You quickly determine that the client has no hope of 
winning ultimately, although you believe there are enough 
questions to survive motions to dismiss and to result in 
protracted litigation.  This could result in substantial 
billings, which the client is quite willing to pay.

─ What do you do?
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Eversheds Sutherland

Late-Paying Client

A long-term client calls you at 3:00 p.m. and tells you he 
needs advice on a complicated matter by 9:00 a.m. the 
next morning.  This will require most of the rest of the day 
and the evening to complete the work, but you feel you can 
get it done by the deadline.  However, you discover the 
client owes your firm a substantial amount of money for 
previous work and has been balking at paying the 
outstanding receivables.  
─ Would it be appropriate to raise this with the client, or 

condition the undertaking this new work on his 
agreement to pay for the prior work?

Eversheds Sutherland

The Delegating Partner

On his way out the door to the Masters, a partner tells you 
to research a matter for an important client, not to spend 
more than two hours on it, and to have a memo on his desk 
the next morning.  You are not an expert in the area and 
really do not know where to begin. 
─ Do you tell the partner you cannot do it under those 

criteria?  

─ Do you accept the assignment but spend as much time 
as necessary to get it done?  If so, how would you bill it?
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Eversheds Sutherland

The Morning Lawyer

You are negotiating a complicated deal with a lawyer who is brilliant 
and focused in the morning and ignorant and disorganized in the 
afternoon.  At lunch one day he consumes four martinis and you 
immediately understand the problem.  Yet his clients seem to have no 
clue as to his impairment.  Would you:

─ A. Only arrange negotiating sessions with him that begin after 
2:00 p.m.? 

─ B. Warn him that his impairment jeopardizes his ability to 
represent his client? 

─ C. Warn his client of the problem? 

─ D. warn his partners? 

─ E. Contact the State Bar and file a complaint against him?

─ Are there other alternatives?

Eversheds Sutherland

Dying Client

You are called to the hospital by a long-time client who is 
dying of cancer.  She tells you that she wants to change her 
will to disinherit her children and leave her entire estate to 
a close friend.  She also announces that she wants you to 
complete the work quickly because she intends to commit 
suicide as soon as the will is finalized.

─ What do you do?
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Eversheds Sutherland

Protection of the Public

One of your long-time clients asks you to go to the jail and 
bail out his son who has been arrested for dealing drugs.  
When you arrive you realize that the boy has a serious drug 
problem but you can arrange to have him released that 
afternoon.  He informs you that he needs to get out quickly 
because he is in desperate need of a "fix."  

─ What do you do?

Eversheds Sutherland

Accident and Release

Your client is a company that wishes to sell the assets of 
one of its divisions to another company with which it has 
had a business relationship for several years.  As part of 
the deal, the two companies have agreed to resolve some 
minor disputes over accounts receivable by entering into a 
standard form mutual release in which each company 
releases all claims against the other that arose prior to the 
closing date.  Your client is elated because 24 hours before 
closing his truck ran a red light hitting the purchaser 
company's truck, destroying the contents of that truck 
which were valued at over $100,000.  

─ The other parties are not aware of this. Should you 
disclose this at closing?
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Eversheds Sutherland

Hidden Witness.

You represent the defendant in a lawsuit and have subpoenaed an 
expert witness.  You have asked the witness simply to remain in the 
foyer of the courthouse and told him that you will call him if you need 
him.  During the plaintiff’s presentation of the case, it becomes 
obvious that this same expert witness is necessary for the 
authentication of some very important documents which relate to the 
case.  You know that if the plaintiff is unable to get these documents 
into evidence, the plaintiff will lose.  The plaintiff's lawyer requests 
that the judge give him a brief recess in order for him to locate an 
expert witness and she agrees.  Plaintiff's lawyer calls the expert 
witness' office and is told by the receptionist that the expert witness 
is out of the office for the entire day.  Plaintiff's lawyer returns to the 
courtroom and reports to the judge what he has been told.  It is 
obvious that the judge is highly irritated that the plaintiff's lawyer is 
so ill-prepared that he didn't (1) realize that the testimony of the 
expert witness was necessary and (2) that he did not subpoena the 
expert witness.  

─ What do you do?

Eversheds Sutherland

Legal Fees

You have just completed a complicated financial agreement 
and have billed Client A $10,000.  Two months later, Client 
B comes into your office with the exact same problem. It 
takes you only one hour to change the names, dates, etc. 
of the earlier agreement.  You send the new agreement to 
Client B who is very pleased with the quality of the product 
and the speed with which you got it to the client.  Both 
were sizable, important deals.  How much do you bill Client 
B?

─ A. The straight hourly rate (i.e., $300)? 
─ B. $5,000? 

─ C. $10,000?
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Eversheds Sutherland

Too Much Work

You have been courting a particular potential client for 
several years.  The person finally calls and asks you to 
handle a very major transaction which will clearly lead to 
much more legal work for many years to come.  She wants 
you to handle all the work personally and not delegate it to 
anyone else.  Unfortunately, you are so busy that it is going 
to be extraordinarily difficult for you to take on this new 
work.  
─ What do you tell the potential client?

Eversheds Sutherland

Abusive Discovery

You represent a plaintiff who is a very wealthy individual.  
The defendant is a very small company which is in some 
serious financial distress.  You know that your client has a 
weak claim at best.  However, your wealthy client demands 
that you inundate the defendant with interrogatories and 
requests for production of documents, knowing full well that 
the defendant cannot afford to pay its counsel to comply 
with the discovery requests.  Your client is also aware that 
the president of the defendant company has scheduled a 
trip to Europe for the purpose of negotiating a transaction 
which could save his company.  Your client demands that 
you notice the defendant's president for a deposition for the 
Wednesday of the week he intends to be in Europe.  
─ What do you tell your client?
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Eversheds Sutherland

Confidential Information

One day you receive an email from Plaintiff’s counsel that 
includes communications between Plaintiff and her counsel 
related to a lawsuit which you are defending.  Without 
reading the substance of the email you realize two things:

─ (a) the email lays out the plaintiff's trial strategy; and 
(b) it was emailed to you by mistake.

─ What do you do with this email?  If it is ten pages long, 
would you read the entire email before deciding?  Would 
you inform your client that this happened?  Would your 
answer be different if attorney/client privileged materials 
were inadvertently provided to you in response to a 
document request?

Eversheds Sutherland

Eavesdropping

You are sitting in the snack bar of the courthouse waiting 
for the time to report back on a case when you realize the 
group sitting in the next booth is discussing the case you 
are litigating.  

─ Do you have an obligation to interrupt them and tell 
them who you are?  

─ Do you have an obligation to tell the attorney for the 
other side that you heard his witnesses discussing the 
case?
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Eversheds Sutherland

Unethical Conduct by an Opposing Lawyer

You are involved in a transaction during which the opposing 
lawyer commits a number of breaches of the ethical 
standards.  
─ Do you have an obligation to report the conduct to the 

State Bar?  
─ If not, what do you do about it?

Eversheds Sutherland

Pro Bono

A young lawyer in your firm comes to you and tells you that 
she has been asked to take on a pro bono representation.  
You and another senior partner are determining what 
response you should make to this young lawyer.  All of the 
lawyers in your firm are very busy at this time and the 
requested pro bono undertaking will clearly add additional 
strain on your legal personnel.  

─ What questions do you ask the associate?

Chapter 11 
15 of 19



Eversheds Sutherland

Pro Bono - continued

Additional facts:

A. The representation will not be unpopular, it will simply be time 
consuming and has no prospects of leading to any paying business in 
the future.

B. Although this activity will generate no fees for your firm currently, 
your young associate will be placed into contact with all companies 
considering locating major facilities in your community.  This contact 
could very well lead to substantial new legal business in the future.  
Do you approach it differently?

C. The pro bono activity relates to something which is very unpopular 
in the community and may well cause some of your existing clients to 
be unhappy, perhaps even to leave your firm if you take on the 
representation.

Eversheds Sutherland

Threatened Criminal Action

In a dispute with a landlord, you agree that for a certain 
rebate of rent you will not turn her in for criminal violations 
of the tenancy code.  
─ Is that okay?

Chapter 11 
16 of 19



Eversheds Sutherland

Stonewalling

During a judicial chambers conference with the judge on a 
discovery dispute, a partner has just asserted that a 
properly-discoverable document requested by the other 
side cannot be located.  The associate, aware that the 
document is in the partner's briefcase, whispers in the 
partner's ear that the document is present and available.  
The partner remains silent.

─ What does the associate do?

Eversheds Sutherland

Settlement Limits

You are authorized by your client to offer $100,000 to settle 
a case.  As a negotiating strategy and without consulting 
the client, you decide to make an offer of $75,000 and you 
inform the plaintiff's lawyer that this is your first and final 
offer and last dollar.
─ Is that okay?
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Eversheds Sutherland

Bidding for Work

You are approached by the general counsel of a major 
corporation who would like you to represent the corporation 
locally.  He tells you that he is interviewing you and two 
other lawyers in town and that he wants you to bid on 
doing his work.  
─ Would you submit a bid? 

─ Does the amount matter?
• A. The work is likely to result in fees of $5,000. 
• B. The work is likely to result in fees of $50,000.
• C. The work is likely to result in fees of $500,000.

Eversheds Sutherland
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ICLE BOARD

Name Position Term Expires

Carol V. Clark Member 2019

Harold T. Daniel, Jr. Member 2019

Laverne Lewis Gaskins Member 2021

Allegra J. Lawrence  Member 2019

C. James McCallar, Jr. Member 2021

Jennifer Campbell Mock Member 2020

Brian DeVoe Rogers Member 2019

Kenneth L. Shigley  Member 2020

A. James Elliott Emory University 2019

Buddy M. Mears  John Marshall 2019

Daisy Hurst Floyd Mercer University 2019

Cassady Vaughn Brewer  Georgia State University 2019

Carol Ellis Morgan  University of Georgia 2019

Hon. John J. Ellington Liaison 2019

Jeffrey Reese Davis  Staff Liaison 2019



GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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