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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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iii
FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Tangela S. King
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE
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AGENDA

 PRESIDING:  Shelley Davidson, Program Chair; Westmoreland Patterson Moseley & Hinson LLP, Macon

  WEDNESDAY,
  FEBRUARY 13, 2019

 8:00 REGISTRATION AND CONTINENTAL BREAKFAST (All attendees must check in
  upon arrival. A removable jacket or sweater is recommended.)

 8:30 WELCOME AND PROGRAM OVERVIEW
  Shelley Davidson

 8:45 KEY POINTS TO TRYING A CHILD’S CESSATION AND AGE REDETERMINATION AND   
  COLLECTING ATTORNEY’S FEES
  Rachael G. Henderson, Georgia Legal Services Program, Brunswick
  Whitney L. S. Knox Lee, Georgia Legal Services Program, Albany
  Marcy A. Muller, Georgia Legal Services Program, Dalton

 10:15 BREAK
 
 10:30 UNDERSTANDING THE NUANCES OF VOCATION EXPERT TESTIMONY IN THE TRIAL   
  OF A SOCIAL SECURITY CASE
  Kevin W. Hall, Westmoreland Patterson Moseley & Hinson LLP, Macon 
  Debra Horton, Gordan

 12:00 LUNCH

 1:00 THE IMPORTANCE OF UNDERSTANDING YOUR CLAIMANT’S MEDICATION AND SIDE  
  EFFECTS WHEN TRYING A SOCIAL SECURITY CASE
  Robin Neal Bargeron, Attorney at Law, Macon

 2:00 KEEPING UP WITH THE MANY RECENT RULING CHANGES IN THE PREPARATION AND  
  TRIAL OF SOCIAL SECURITY CASE
  Sarah H. Bohr, Bohr & Harrington LLC, Atlantic Beach, FL

 3:00 BREAK

 3:15 REGULATIONS IN PRACTICE WHEN TRYING SOCIAL SECURITY CASES
  Allison I. Affleck, Affleck & Gordon PC, Atlanta
  Harry Brenner, Affleck & Gordon PC, Atlanta

 4:30 QUESTIONS FOR PANEL

 5:00 ADJOURN 
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AGENDA

  THURSDAY,
  FEBRUARY 14, 2019

 8:30 WELCOME
  Shelley Davidson

 8:45 UNDERSTANDING NEW RULES AND REGULATIONS EFFECTING A REPRESENTATIVE  
  FROM AN ETHICAL AND PROFESSIONAL STAND POINT
  Shelley Davidson
  Hon. Suzanne A. Littlefield, Judge, Georgia Office of Disability Adjudication and    
  Review, Atlanta

 9:45 UPDATE ON REGION IV CHANGES AND POLICIES FOR OHO
  Hon. Sheila Lowther, Regional Chief Administrative Law Judge, SSA/OHO
  Atlanta Regional Office, Atlanta

 10:30 BREAK

 11:00 UNDERSTANDING AND USING SCHOOL RECORDS IN THE TRIAL OF A SOCIAL   
  SECURITY CASE
  Sarah E. White, Westmoreland Patterson Moseley & Hinson LLP, Macon

 11:45 LEGISLATIVE UPDATE
  Barbara Silverstone, Executive Director NOSSCR, Englewood Cliffs, NJ

 12:30 QUESTIONS

 12:45 ADJOURN
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10:30  UNDERSTANDING THE NUANCES OF     
  VOCATION EXPERT TESTIMONY IN THE TRIAL  
  OF A SOCIAL SECURITY CASE
  Kevin W. Hall, Westmoreland Patterson Moseley  
  & Hinson LLP, Macon 
  Debra Horton, Gordan
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Issues	on	the	Horizon	
Kevin	W.	Hall	

January	2019	

	

A	case	involving	vocational	expert	testimony	has	made	it’s	way	to	the	Supreme	
Court	.		The	case	is	Biestek	v.	Berryhill		and	oral	argument	was	heard	on	December	
4,	2018.		Vocational	expert	testimony	is	often	critical	and	sometimes	dispositive	in	
cases	involving	disability.		The	decision	in	Biestek	may	significantly	change	how	
vocational	expert	testimony	is	approached	by	both	ALJ’s	and	representatives.	

The	Facts	
The	VE	testified	Biestek	could	have	performed	certain	sedentary	unskilled	
occupations	specifically	bench	assembler	and	sorter.		The	VE	said	there	were	
120,000	nut	sorter	jobs	and	that	between	1000	and	8000	such	jobs	existed	in	
southeast	Michigan.		The	VE,	when	asked	to	assume	additional	limitations,	testified	
he	would	still	be	able	to	perform	those	jobs	but	the	number	of	those	jobs	would	
drop	“about	20	to	30	percent.”	

Biestek’s	attorney	asked	about	the	accuracy	of	those	figures	and	asked	the	VE	for	
the	sources	of	her	numbers.		The	VE	responded	by	referring	to	the	Bureau	of	Labor	
Statistics	as	well	as	her	own	individual	labor	market	surveys.		The	VE	said	she	based	
her	testimony	on	the	DOT	and	her	“professional	experience,”	individual	labor	
market	surveys	and	conducting	job	analyses.			

Biestek’s	attorney	asked	the	VE	to	produce	underlying	data	or	analyses	in	support	of	
her	statements,	but	the	VE	refused	citing	the	confidentiality	of	her	files.				The	VE	
testified	that	the	information	supporting	her	conclusions	were	part	of	people’s	
private	confidential	files.	

When	counsel	for	the	applicant	suggested	that	the	VE	redact	any	confidential	
information	from	her	sources,	the	ALJ	interjected	saying	he	would	not	require	the	
VE	to	produce	her	sources.		The	ALJ	also	declined	to	require	her	to	produce	the	
information	even	in	a	redacted	format.	

The	Appeal	to	the	6th	Circuit	
Biestek	argued,	to	the	6th	circuit	that	the	ALJ	erred	by	refusing	to	require	the	
vocational	expert	to	produce	data	or	other	documentation	to	support	her	opinions	
regarding	the	work	available	to	Biestek.	He	argued	that	little	substantiated	the	
reliability	of	the	VE’s	testimony,	other	than	her	word	and	that	her	testimony	fell	
short	of	“substantial	evidence.”	
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According	to	the	6th	circuit,	there	is	a	divide	among	the	circuits	and	pointed	at	
decisions	in	the	7th	and	2nd	circuits.	

The	7th	circuit		expressed	the	fear	that	vocational	expert	testimony	could	be	
conjured	out	of	whole	cloth.	Donahue	v.	Barnhart	279	F3rd	441,	446	(7th	Cir,	2002).		
The	7th	circuit	obliges	VE’s	to	provide	the	data	and	reasoning	used	in	support	of	
their	conclusions	upon	request.	See	also	McKinnie	v.	Barnhart,	368	F.3d	907	(7th	Cir.	
2004).	

Donahue	v.	Barnhart,	368	F.3d	907	(7th	Cir.	2004).	

In Donahue, the claimant was denied benefits because the ALJ found that, although he 
had back pain, organic brain damage, personality problems and was illiterate, that he 
could still perform low stress work such as janitorial, packing and assembly work.  The 
VE testified, in response to hypotheticals by the ALJ, that there were 5,000 janitorial 
jobs, 3,000 assembly jobs, and 1,500 hand packing jobs that he could still do with the 
limitations posed by the ALJ.   

Donahue argued that the VE’s testimony conflicted with the DOT because the DOT 
states that the ability to read is essential for every job.  The court found that an ALJ must 
be entitled to accept testimony of a vocational expert whose experience and knowledge in 
a given situation exceeds that of the DOT’s authors and went on to examine “what makes 
a vocational expert an ‘expert.’” The court examined Rule 702 of the Federal Rules of 
Evidence while acknowledging that Rule 702 did not apply to disability adjudications.   

Rule 702 of the Federal Rules of Evidence provides that "a witness qualified as an expert 
by knowledge, skill, experience, training, or education, may testify thereto in the form of 
an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the 
testimony is the product of reliable principles and methods, and (3) the witness has 
applied the principles and methods reliably to the facts of the case." This substantially 
codifies the holdings of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 
113 S.Ct. 2786, 125 L.Ed.2d 469 (1993), and its successors.  

The Court reasoned: 

“But the idea that experts should use reliable methods does not depend on Rule 702 
alone, and it plays a role in the administrative process because every decision must be 
supported by substantial evidence.  Evidence is not substantial if vital testimony has been 
conjured out of whole cloth.”  “Even in court, however, an expert is free to give a bottom 
line, provided that the underlying data and reasoning are available on demand. “ 
(emphasis added) 

The Donahue court noted that the VE gave a bottom line but did not say where those 
numbers came from and why they did not match the DOT.  Counsel for Donahue did not 
question the VE about the numbers but the court asked what then happens when the 
discrepancy is unexplored? And answered: “When no one questions the vocational 
expert’s foundation or reasoning, an ALJ is entitled to accept the vocational expert’s 
conclusion, even if that conclusion differs from the Dictionary’s – for the Dictionary, 
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after all, just records other unexplained conclusions and is not even subject to cross 
examination.  If the basis of the vocational experts conclusions is questioned at the 
hearing, however, then the ALJ should make an inquiry (similar though not necessarily 
identical to that of Rule 702) to find out whether the purported experts conclusions are 
reliable.” 

McKinnie v. Barnhart, 368 F.3d 907 (7th Cir. 2004). 

In McKinnie, the VE was cross examined and McKinnie’s attorney challenged the 
foundation of the VE’s testimony, asking her to "show us how you arrived at [your] 
figure[s]."   The VE responded that she determined the numbers of jobs available for each 
occupation by referring to "regular market studies, Department of Labor Statistics, and 
Census Bureaus ... in combination, to include my personal labor market surveys in 
extrapolating the numbers." The VE had not prepared a written report for the hearing, nor 
did she have any reference materials with her. When McKinnie's attorney asked her how 
she performed this extrapolation, the VE responded, "Based on our knowledge of the 
vocational expert and every day labor market surveys that we do," but she could provide 
data or citations for her opinion. The ALJ told McKinnie's attorney that he could ask the 
VE to supplement the record with the data and references that she had relied upon, but 
only if McKinnie compensated the VE for her time. The ALJ left the record open at the 
close of the hearing, but McKinnie never requested a written report from the VE. 

The court recognized that the standards for measuring a VE's reliability may be less 
stringent at an administrative hearing than under the Federal Rules of Evidence, 
citing Donahue v. Barnhart.  But an ALJ's findings must be supported by substantial 
evidence, and ALJ may depend upon expert testimony only if the testimony is reliable.  
The court said: "Evidence is not `substantial' if vital testimony has been conjured out of 
whole cloth." citing Consol. Coal Co. v. Stein, 294 F.3d 885, 893  (7th Cir.2002).   

The McKinnie court said , a vocational expert is "free to give a bottom line," but the data 
and reasoning underlying that bottom line must be "available on demand" if the claimant 
challenges the foundation of the vocational expert's opinions, again citing Donahue. "If 
the basis of the vocational expert's conclusions is questioned at the hearing ... then the 
ALJ should make an inquiry ... to find out whether the purported expert's conclusions are 
reliable." 

The court went on to explain and hold that it is the Commissioner's burden at Step 5 to 
establish the existence of a significant number of jobs that the claimant can perform.   
“The claimant should not have to pay to substantiate the expert testimony relied upon by 
the Commissioner in seeking to meet the Step 5 burden. Presumably a vocational expert 
establishes the foundation for her opinions before she expresses them at a hearing. It is 
not apparent why a claimant should pay a vocational expert to do the preparatory research 
that she should have completed prior to testifying. The data and reasoning underlying a 
vocational expert's opinions are not "available on demand" if the claimant must pay 
for them. See Donahue, 279 F.3d at 446. (emphasis added). 
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The	6th	Circuit	Holding	
Biestek	asked	the	6th	circuit	to	establish	a		rule	similar	to	the	7th	Circuit..	The	2nd	
circuit	has	rejected	the	7th	circuit’s	approach	saying	an	ALJ	may	take	administrative	
notice	of	any	reliable	job	information,	including	information	provided	by	a	
vocational	expert.		Brault	v.	Commissioner	of	Social	Security,	683	F.3d	443,	449	(2nd	
Cir.	2012).	A	VE’s	recognized	expertise	provides	the	necessary	foundation	for	his	or	
her	testimony.	Bayliss	v.	Barnhart	427	F.3d	1211	(9th	Cir.	2005).		See	Also	Welsch	v.	
Commissioner	of	Social	Security,	662	F.	App’x	105	,	109-110	(3ed	Cir.	2016).	

The	6th	circuit,	in	Biestek,	said	that	while	it	is	true	that	VE	testimony	that	is	conjured	
out	of	whole	cloth	cannot	be	considered	substantial	evidence,	the	Commissioner	
pointed	out	that	guarding	against	baseless	testimony	is	very	different	from	
incorporating	the	stringent	evidentiary	requirements	embodied	in	the	Federal	Rules	
of	Evidence.			The	Court	concluded	by	saying	that	there	was	no	reason	to	suppose	
that	the	ALJ	did	not	carefully	weigh	the	credibility	of	witnesses	who	testified,	and	
the	ALJ’s	acceptance	of	the	VE’s	testimony	cannot	be	said	to	have	been	improper.		
Ultimately,	responsibility	for	weighing	the	credibility	of	witnesses	belongs	to	the	
ALJ,	who	the	6th	circuit	said	had	acceptably	fulfilled	that	obligation.	

	

The	Supreme	Court	Arguments:	
The	issue	asserted	by	the	petitioner	at	the	Supreme	Court,	is	whether	a	VE’s	
testimony	can	constitute	substantial	evidence	of	other	work,	available	to	an	
application	for	social	security	benefits	on	the	basis	of	disability,	when	the	expert	
fails	upon	the	applicants	request	to	provide	the	underlying	data	on	which	that	
testimonAccording	y	is	premised.	Petitioners	Brief	August	27,	2018.		

According	to	Biestek	,	the	6th	Circuit	held	that	the	testimony	of	the	VE,	by	itself,	
could	constitute	substantial	evidence	of	other	work,	even	when	the	expert’s	
testimony	was	based	on	data	that	the	expert	withheld	on	cross	examination.	

Biestek	explained	to	the	Court	that	the	DOT	only	defines	jobs	and	does	not	report	
how	many	jobs	are	available	in	the	economy.		Then	he	explained	that	the	Bureau	of	
Labor	Statistics	aggregates	jobs	numbers	for	categories	broader	than	those	in	the	
DOT.		For	example	BLS	data	will	show	the	number	of	waiter/waitress	jobs	available	
nationally	and	by	state	but	will	not	show	which	of	these	waiter/waitress	jobs	
require	unskilled	or	skilled	labor	or	which	require	medium	or	light	exertion.		Also,	
the	Occupational	Employment	Quarterly,	a	private	publication,	provides	jobs	
numbers	at	a	greater	level	of	specificity	than	the	BLS.		But,	it	uses	data	categorized	
under	the	BLS’	occupational	classification	system	(the	SOC).		Biestek	concluded	by	
saying	that	taking	the	categories	of	jobs	from	the	DOT	and	matching	them	with	the	
numbers	of	jobs	in	the	Occupational	Employment	Quarterly	requires	analysis	and	
judgment	calls.		“A	VE	must	use	some	method	for	associating	SOC	based	
employment	numbers	to	DOT	based	job	types.		The	problem	is	that	the	DOT	coeds	
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are	much	more	granular	than	SOC	codes	with	thousands	more	job	titles	than	SOC	
codes,	with	thousands	more	job	titles	in	the	DOT	than	in	the	SOC	.			None	of	the	
publically	available	data	sources	evaluate	the	availability	of	work	with	specific	types	
of	limitations.		So,	VE’s	rely	on	privately	sourced	data.	

The	VE	handbook,	which	was	changed	sometime	after	the	hearing	decision	in	
Biestek,	states	that	whatever	the	VE	relies	upon	the	expert	should	be	prepared	to	
cite,	explain	and	furnish	any	sources	for	his	or	her	testimony.				The	petitioner	in	
Biestek	argued	that	if	a	VE	refuses	to	provide	his	or	her	sources	the	applicant	has	no	
means	of	examining	whether	the		VE’s	conclusions	are		the	result	of	a	reliable	
methodology	applied	to	reliable	data,	unless	that	hearing	takes	place	in	the	7th	
circuit.	

In	Richardson	v.	Perales,	402	US	389	(1971)	the	Court	held	that	in	a	social	security	
hearing	an	experts	conclusions	must	have	evidentiary	support	and	be	subject	to	
meaningful	cross-examination	to	constitute	substantial	evidence.				Biestek	argued	
that	Perales	stood	for	the	proposition	that	expert	testimony	could	not	be	substantial	
evidence	if	there	was	no	viable	means	of	verifying	whether	the	testimony	was	
reliable	and	that	verification	is	best	facilitated	by	making	the	underlying	data	
available	to	the	applicant	and	permitting	the	applicant	to	test	the	data	and	
conclusions	drawn	from	the	data	through	cross	examination.	…denying	an	applicant	
access	to	the	data	source	insulates	the	experts	testimony	from	any	analysis	of	
internal	inconsistencies.			

Biestek	next	argued	that	although	the	Federal	Rules	of	Evidence	do	not	apply	in	
Social	Security	hearings,	in	passing	the	Social	Security	Act,		Congress	did	not	
eliminate	the	fundamental	common	law	requirement	that	expert	testimony	be	
reliable	before	a	decision	maker	can	rationally	rely	upon	it.		Further,	the	means	of	
assessing	the	reliability	of	an	experts	testimony	is	through	meaningful	cross	
examination	that	tests	the	rigor	of	an	experts	methodology	and	the	legitimacy	of	the	
experts	data.		If	the	VE	withholds	the	data	upon	request,	the	applicant	and	the	
agency	lack	the	tools	necessary	to	conduct	the	critical	assessment	of	reliability.	

The	last	argument	was	that	the	6th	circuit	had	conflated	reliability	and	credibility.		In	
rejecting	the	7th	circuits	approach	the	6th	circuit	noted	that	ALJs	carefully	weigh	the	
credibility	of	witnesses	who	testify	and	their	acceptance	of	that	testimony	cannot	be	
said	to	have	been	improper.		Biestek	argued	that	the	credibility	of	a	VE	is	a	red	
herring.		A	VE	may	be	credible	in	the	sense	that	the	expert	has	no	bias,	is	truthful	
and	demonstrates	sufficient	experience	and	education.		But	those	attributes	have	
little	bearing	on	whether	a	VE’s	testimony	regarding	a	specific	number	of	jobs	in	a	
specific	region,	at	a	specific	time	is	reliable.		The	reliability	of	that	information	turns	
on	the	accuracy	of	the	data	and	the	rationality	and	rigor	of	the	analysis.	
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Oral	Argument	at	the	Supreme	Court:	
Justice	Ginsburg	questioned	the	lack	of	any	cross	examination	of	the	VE	and	counsel	
for	the	petitioner	responded	that	the	VE	relied	on	two	sources	of	information,	one	
which	was	public	and	then	her	private	labor	market	surveys,	which	neither	the	ALJ	
or	Biestek	saw	and	that	made	any	form	of	cross	examination	or	meaningful	inquiry	
into	the	basis	of	those	numbers	impossible.	

	

Counsel	for	the	petitioner,	responding	to	Justice	Breyer’s	questions	about	why	there	
should	be	an	absolute	rule	that	every	VE	should	have	to	produce	“all	this	stuff”	
explained	that	the	government	itself	tells	experts	to	prepared	to	explain,	cite,	and	
furnish	the	sources	upon	which	you	rely.		That	instruction	is	in	the	handbook	that	
SSA	gives	to	experts	five	times.		He	also	said	that	it	should	be	produced	only	when	
asked	for	and	that	there	may	be	situations	where	it	is	not	necessary.	

	

Justice	Roberts	asked	why	there	was	no	inquiry	into	the	publicly	available	data	by	
Biestek.			If	the	VE	said	there	were	8,000	jobs	in	southwestern	Michigan	and	the	
Bureau	of	Labor	Statistics	shows	a	different	number,	Justice	Roberts	asked	why	that	
field	not	examined.		Counsel	for	Biestek	responded	by	explaining	that	the	Standard	
Occupational	Classification	(SOC)	codes	in	the	census	encompass	in	some	cases	
hundreds	of	DOT	codes.		The	VE	has	to	say	how	many	of	those	jobs	could	be	done	by	
somebody	with	a	particular	level	of	education	and	kinds	of	disabilities.		There	has	to	
be	a	“significant	winnowing	of	those	numbers	to	get	to	the	answers	to	the	ALJ’s	
hypothetical	questions.”			The	public	data	is	not	sufficient	to	get	to	the	specifics	of	a	
case	and	that	is	why	the	VE	did	not	rely	on	public	data	alone.	

Perales	was	cited	for	the	proposition	that	expert	testimony	can	be	substantial	
evidence	when	it	is	not	conclusory.		Perales	involved	a	medical	opinion.		The	Court	
noted	specifically	in	Perales	that	tests	were	conducted,	surgeries	performed	and	the	
results	of	the	surgeries	were	given	and	that	the	medical	expert	did	not	just	give	
conclusions.				

At	the	conclusion	of	his	argument	counsel	for	Biestek	said	that	not	having	the	
numbers	that	the	VE	admitted	she	relied	up	hampers	not	only	the	claimant’s	
representatives	ability	to	cross	examine	but	crucially	the	ALJ’s	ability	to	actually	
determine	whether	there	are	real	numbers	there.	

	

Counsel	for	the	Commissioner,	responding	to	Justice	Sotomayor’s	question	–	
because	the	agency	now	has	in	its	handbook	that	every	expert	has	to	come	prepared	
to	cite	the	sources	that	they	relied	upon	and	to	produce	the	materials,	why	shouldn’t	
we	make	the	same	judgment,	that	a	failure	to	do	so	goes	to	the	heart	of	the	expert’s	
unreliability,	said	an	expert	does	not	know	the	questions	that	would	be	asked.	
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Justice	Sotomayor	quickly	asked:	“So	they	are	picking	numbers	from	the	air?”		
Counsel	responded	that	VE’s	testify	from	experience	which	can	be	educated	by	jobs	
that	they	do	for	individual	disability	clients.	

Sonia Sotomayor 

Aren't they given the -- the file before they come to testify -- 

Anthony A. Yang 

No. 

Sonia Sotomayor 

-- on the individual claimant? 

Anthony A. Yang 

No. 

They are given the relevant vocational background but know nothing about the 
disabilities of these claimants. 

In fact, ALJs are prohibited from communicating with vocational experts prior to the 
hearing because vocational experts are intended to be impartial experts brought by an 
impartial agency to adjudicate a case. There are then – 

Sonia Sotomayor 

You're worrying me that this is, in fact, what all of the critics are saying. 

Anthony A. Yang 

If -- if you can -- 

Sonia Sotomayor 

That these are numbers pulled out of a hat as a person sits there. 

Justice Ginsberg followed up later, asking again about the language in the VE handbook, 
and counsel for the Commissioner responded by saying that the VE cannot know they’re 
going to ask can you lift five pounds, can you lift seven pounds and there are not public 
sources for that information and you can’t bring your entire source of your files. 
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Justice Gorsuch, who had not asked any questions of the Biestek’s attorney, asked about 
the language of the VE handbook: 

Neil Gorsuch 

-- just a slightly different line of questioning. 

If we were in federal district court -- and I know we're not, and forget about the Rules of 
Evidence -- but if -- if on the key issue in the case the evidence depended upon the 
testimony of an expert, and the expert said, ah, I'm not going to give you my underlying 
data, it's secret, I don't think we would hesitate to find that no rational jury could sustain a 
verdict in favor of the party propounding that expert. Why isn't the same true here? 

Anthony A. Yang 

If that were all that's standing alone, that may well be true. 

Neil Gorsuch 

Okay. 

So you admit the principle -- 

Justice Roberts, in the course of some give and take about hypothetical questions, asked: 

John G. Roberts, Jr. 

-- no matter how much of an expert a person is, what you've basically said is -- is trust 
me. 

I've -- I've done this for a while and I think -- and it's not just trust me, I think, in general. 

Trust me, I think, it's 20, you know, 20 percent. It does have a sense of being pulled out 
of -- pulled out of the air. 

Anthony A. Yang 

There -- there are two points that I think are important. One, there are many issues in a 
Social Security hearing, just like in other cases. This is one of them. 

And oftentimes issues are not contested, and when they're not contested, you don't have 
to develop much of a record on it. The reason is you would -- if you had to develop a 
record on uncontested things, it would be an unmanageable process. 

It happens in court litigation. 

It happens here. Secondly, what we're talking about is the question of -- 
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Justice Kegan, during counsel’s argument that there were a significant number of jobs in 
this case, asked: 

Elena Kagan 

Well, why is there, Mr. Yang, such variance in the numbers that these experts give? I 
mean, Mr. Bhabha says that when talking about nut sorters -- and I guess I want to know 
why everybody talks about nut sorters too. (Laughter.) 

Elena Kagan 

But it varies from 260 to 470,000. 

Anthony A. Yang 

Right. 

Elena Kagan 

And that's a huge variance, and it makes you think where is that coming from and what 
are to -- what are we to do -- 

Anthony A. Yang 

I totally understand. 

Elena Kagan 

-- when somebody -- 

Anthony A. Yang 

Elena Kagan 

-- says one of these numbers? 

Anthony A. Yang 

I totally understand your point. 

I've got two basic responses. Petitioner had their own expert that made very specific 
objections to the expert testimony presented. 

They did not contest the job numbers, and I think for good reason. Now the -- the -- what 
Petitioner cites to is a amicus brief that provides for a list of -- of various numbers, right? 
Now, if you look at the cases that are cited, at the stage 1 of the analysis for the -- the 
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vocational expert estimates, they have to do a few things, one of which is you have to 
determine the category of jobs. Now, in this case, the category was sorter. 

These are sedentary positions, but that encompasses a whole number of jobs that were 
defined in the Dictionary of Occupational Titles. Now different vocational experts are 
going to focus on different sets. 

So some of them may have a broader set of sorters; some of them have a lesser set. 

And you don't list, unless it's -- unless it's cross-examine, all of them. 

You're asked initially to provide an illustrative DOT number. The DOT number provided 
in this case is nut sorter. 

If you look it up, it's an agricultural nut sorter. 

 

Near the end of the arguments Justice Roberts asked if the new requirements in the 
handbook are going to “slow things up”: 

John G. Roberts, Jr. 

Is the new -- are the new requirements in the handbook going to slow things up? 

Anthony A. Yang 

No, because we don't understand that to mean bring all your personal files. 

We understand that to mean bring things that you're likely to be relying -- citing from the 
BLS or other -- DOT, these publicly available sources that you can provide those upon 
request. 

In the last three minutes counsel for Biestek pointed out the following: 

• The	VE	is	only	required	to	provide	the	precise	data	upon	which	they	rely	and	
only	at	the	hearing	itself.			

• The	7th	circuit	does	not	require	prehearing	disclosures	and	does	not	require	
the	ALJ	to	schedule	supplemental	proceedings.			

• It	simply	requires	the	VE	come	to	the	hearing	prepared	to	furnish	and	
discuss	the	foundation	for	his	or	her	conclusions	and	that	the	applicant	be	
given	the	opportunity	to	meaningfully	inquire	into	the	validity	of	the	data	
and	their	connection	to	the	expert’s	conclusions.	
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Brett M. Kavanaugh 

The agency hasn't been applying it in the Seventh Circuit, right? 

Ishan Bhabha 

Not voluntarily, Justice Kavanaugh. 

That's totally right. 

They haven't issued an acquiescence ruling. 

But the way it works in practice is that, if this sort of a request is made and the specific 
data is not there, it is not uncommon for the record to be held open for 14 days and the 
data is then sent to the ALJ and to the claimant's representative. 

Hopefully, they look at the data and it substantiates the testimony and that ends the 
matter. But if it doesn't, then there is the opportunity to submit a memorandum to the 
ALJ. And I will also say specifically on the timing issue, nationally, there are 164 hearing 
officers. 

The average amount of time to process a claim is 536 days. 

For the hearing officers within the Seventh Circuit, based on my calculation which I did 
last week, and I don't imagine the number has changed significantly, it's 529 days. 

So it's actually quicker in the Seventh Circuit. Now these are obviously large numbers, 
but the basic point is this procedure, which has existed since 2002, has not been shown to 
slow down the process. The other thing I'll say is that the government lawyer says, well, 
you don't know what particular questions are going to be asked at a hearing, so how do 
you know what sources to have? But, if you don't know particular questions and you 
don't have the specific data-driven answers, you can't be answering the question in the 
first place. 

So, by definition, if they give an answer that there are 3,000 nut sorter jobs or 6,000 
bench assembler jobs, there must be a data-driven basis for that, which is exactly what 
the expert again here identified as her source, not her experience, but a labor market 
survey that she then refused to -- to permit. In sum, Your Honors, what Petitioner is 
asking for here is a reaffirmation of a basic rule of administrative procedure, which is that 
an agency cannot make a determination based upon testimony that is premised on secret 
data without ever giving that data to a requesting claimant. That's all the more so in a 
case like this, where this was the sole basis upon which my client was denied benefits for 
the relevant time period. 

This rule has worked without disruption in the Seventh Circuit since 2002, and it is 
entirely consistent with the very policy the Social Security Administration recognizes as 
good practice for vocational experts. 
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Ruth Bader Ginsburg 

The government says you're asking for more than the Seventh Circuit position. 

Is that so? 

Ishan Bhabha 

That is not, Justice Ginsburg. 

We are asking for exactly the same rule, which is, succinctly put, that when a vocational 
expert testifies and the expert identifies data sources that she has relied upon, if you 
request those data sources and they are not provided, the say-so of the vocational expert 
alone cannot constitute substantial evidence of the other work available to an applicant. 
For these reasons, Your Honors, we ask that the decision of the Sixth Circuit be reversed. 

Thank you. 

John G. Roberts, Jr. 

Thank you, counsel. 

The case is submitted. 

 

According	to	the	attorney	for	Biestek,	in	the	7th	circuit:	

1. The	VE	is	only	required	to	provide	the	precise	data	upon	which	they	rely	and	
only	at	the	hearing	itself.			

2. The	7th	circuit	does	not	require	prehearing	disclosures	and	does	not	require	
the	ALJ	to	schedule	supplemental	proceedings.			

3. It	simply	requires	the	VE	come	to	the	hearing	prepared	to	furnish	and	
discuss	the	foundation	for	his	or	her	conclusions	and	that	the	applicant	be	
given	the	opportunity	to	meaningfully	inquire	into	the	validity	of	the	data	
and	their	connection	to	the	expert’s	conclusions.	

How will you prepare for VE testimony if the Supreme Court holds that the rule in the 7th 
circuit is correct? 
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 The occurrence of medication side effects is more common than most 

realize. The significance of medication side effects ranges from innocuous to 

lethal. Understanding a particular side effect and deciding if that information will 

be useful to your Social Security disability case, is fairly straight forward in theory. 

The difficulty for most people is with the understanding of a particular side effect. 

Knowing some underlying information about pharmacy, medication, and the use 

and effects of drugs will make your role as the claimant’s advocate easier and 

more effective. The information below is intended to introduce some basic 

concepts that will aide your disability practice. 

 

II. WHAT IS A MEDICATION SIDE EFFECT? 

 A medication side effect may be defined in several ways depending on what 

is at stake. For our purposes, it typically means an unneeded or untoward or 

unwanted or unintended consequence of using a particular medication. More 

succinctly, it is a medical consequence other than the intended clinical result and 

which somehow negatively impacts the patient. This obviously may cover many 

issues and have varying levels of medical significance to patients. For us 

practitioners, we can expect medication side effects to have varying levels of 

significance in a disability case. The challenges are to figure out (1) whether the 

side effect is legally significant and (2) how to get the system to recognize the 

medical and vocational consequences of the side effect. Keep in mind that, just as 

we find true with most medical issues, our real focus will be upon the vocational 

ramifications of medication side effects, although addressing the medical 
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consequences may be fundamental for us to reach and prove those vocational 

issues. 

Aside. Our biggest challenge in most cases will be to 
find ways to get an ALJ to embrace the vocational 
relevance of the side effect. Although you can submit 
your research on the topic, this alone probably will not 
lead to much success. I suggest that, most if not all of 
the time, you will need a medical opinion that connects 
and personalizes the side effect to the particulars of 
your case. Without the medical connection, you merely 
have layman’s conjecture. We expect the ALJ not to 
play doctor, and we should not be guilty of this either. 

 

III. HOW ARE MEDICATION SIDE EFFECTS CLASSIFIED? 

 Medication side effects may be classified in a number of different ways. 

These include the frequency of occurrence within a population, the range of 

severity when a side effect does occur, and tiered systems that group side effects 

into broad categories of frequency or of significance. 

 

 One could group side effects into known and expected; known and 

probable; known and possible; known and improbable; and lastly, unknown and 

obviously not expected. 

 

Aside. Some interesting discoveries have occurred in 
this last group (unknown and obviously not expected). 
For example, early on someone noticed a very 
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interesting side effect with the new blood pressure 
product Monoxidil. A significant number of the people 
taking it started growing hair. This discovery led to the 
development of the topical hair growth products 
marketed under the name of Rogaine. It was a very 
lucrative discovery for drug manufacturers. 

 

Aside. Anomalies do occur. You probably know that 
other countries may allow the sale of medications not 
available in this country. The FDA has stringent 
guidelines for bringing a drug to market in this country 
while most other countries are not nearly as particular. 
If a drug has been on the market in other countries and 
the FDA is considering allowing that drug to be sold 
here, testing still has to be done, but the FDA will also 
look at data from the other countries. Around 1980, 
there was an NSAID that had been successfully 
marketed in Europe for a number of years. After the 
usual clinical trials and testing and looking at all the 
data, the FDA allowed this product to be sold in the 
USA. After this drug had been on the market here for a 
few short months, something new showed up that had 
not occurred in Europe. A statistically significant 
number of Americans taking the drug developed liver 
toxicity. Incredibly, this had not happened in Europe. 
The drug was quickly removed from the US market. 
The point is that, while many things are predictable, 
there are still many unknowns. 
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 Another way to classify side effects is by the circumstance under which the 

side effect occurs. A side effect may be inherent to the drug itself so that no 

particular circumstance is needed for the side effect to manifest. On the other 

hand, a side effect may appear only in the presence of a certain circumstance such 

as age, state of physiological development, gender, ethnicity, body condition or 

state, disease presence, dietary considerations, genetic issues, etc. The list is 

virtually endless and continually growing.  

Aside. Have you ever thought about how drugs are 
eliminated from the body? There is more to drug 
elimination than merely peeing or pooping the drug 
away. The vast majority of drugs must first be 
“detoxified” (i.e., undergo chemical change) before the 
substance can be eliminated from the body. Most of 
the time, detoxification takes place either in the liver 
or in the kidneys, and the “metabolites” (the 
substances left after detoxification) are then excreted 
as part of pee or poop. The liver and kidneys are the 
most common but not the only routes of drug 
elimination. For example, have you ever smelled garlic 
on someone’s breath? The garlic is being eliminated in 
part via respiration (i.e., breathing); likewise some 
drugs are eliminated through the mechanism of 
respiration. Sweating is another mechanism. 
 
Do you know? When it comes to medications, a 
child’s body is not a miniature adult. In fact, the 
child’s body is very unique. For instance, a newborn’s 
kidneys are very undeveloped when it comes to 
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detoxifying drugs. This is a major consideration when 
dosing a newborn is on a drug that is detoxified by 
renal clearance.  
 
Do you know? Also, a premie’s developmental age 
may be much less than the chronological age 
measured from time since birth. Medication dosages 
for premies should always consider the developmental 
age and whether the dosage of the particular 
medication requires adjustment accordingly. Likewise, 
physiological considerations apply to the elderly and 
geriatric patients. For example, renal function typically 
declines in the elderly. Because creatinine blood levels 
generally increase proportionally to the decline in renal 
function, the creatinine level is often used in 
calculating the dosage adjustment needed for drugs 
detoxified by the kidney. If medication dosage 
adjustments are not made for such people who have 
special considerations (like a declining renal function 
AND the medication is detoxified by the kidney), then 
the person will be mis-dosed, over-medicated and 
possibly reach toxic levels of the medication. Think 
about what could happen when the normal, usual 
dosage of a drug is a tiny amount (such as with some 
very potent heart medications). If the patient’s 
condition requires a downward adjustment from this 
tiny amount usually given, but no adjustment is made, 
then the patient may rapidly be in a toxic state and 
suffer the tragedy of irreversible harm.  
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 The point I wish to make is that side effects may arise for many reasons and 

under many circumstances. Probably far more often than not, the actual 

mechanism of a side effect may not be known or understood. For our purposes in 

disability cases, the mechanism is probably not even important. But the occurrence 

or event of the side effect is actually the object of our focus. The more you 

understand about underlying issues and the factors at play, the more relevant 

information you will find to use in your cases. Also, your insight and 

understanding will enhance your effectiveness in talking with prescribers to 

generate persuasive information to prove that your client’s medication side effect 

is vocationally relevant, credible, and very limiting. 

 

IV. A SPECIAL AND SIGNIFICANT GROUP OF MEDICATION SIDE 
 EFFECTS – DRUG INTERACTIONS 
 

 Probably the greatest medical concern about drug side effects is in the area 

of drug interactions. Certainly every pharmacist, doctor, nurse, P.A., – every 

practicing medical provider out there – is supervigilent when it comes to watching 

for and recognizing drug interactions. It is an enormous area to monitor, and the 

responsibility is huge. 

Do you know? Have you ever wondered why it 
may be to your benefit to use one particular 
pharmacy rather than jumping all over and 
using many different pharmacies? Have you 
ever wondered why it is important to give every 
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medical provider that you use a complete list of 
all your prescription and non-prescription 
medications? 
 

 Even under the best of circumstances, one individual medical provider 

cannot know and successfully watch for every possible medication side effect for 

every patient encountered. So how do practitioners handle the side effects issue? 

Certainly monitoring is a group effort. There is a heavy reliance on computers to 

detect side effects. Most of the focus is only on side effects “that matter”. Also, the 

area of drug interactions is the one biggest area to monitor, and it has evolved into 

a detailed and integral part of study and training for pharmacists, doctors, nurses, 

physician’s assistant, etc. Studying and learning about drug interactions seems to 

have more logic and patterns than the broader category of drug side effects. 

Note: Many people in the medical community 
would not include drug interactions as part of 
drug side effects. Personally, I regard the 
interactions to be an extension of side effects. 
Regardless, the two are so closely aligned that I 
believe they should be considered together in 
this study. 
 

A. How are drug interactions classified? 

Note: Drug interactions may be broken down or 
classified in different ways. The list below is 
used to illustrate types of drug interactions 
commonly encountered but is neither complete 
nor exhaustive. 
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 1. Drug-Drug Interactions 

  Drug-drug interactions occur when at least one medication affects or 

impacts another medication taken at or near the same time. Just like side effects 

generally, drug-drug interactions may range from insignificant and unimportant all 

the way to lethal. The interaction might be avoided simply by taking each 

medication at different times of the day. However, the interaction may be so 

intense that nobody should ever use the two medications during the same time 

period. The interaction may be simple additive effects such as when each 

medication might cause drowsiness and taking the two medications together 

increases the probability that drowsiness will occur. (Consider a muscle relaxant 

along with a narcotic pain reliever). The interaction could be synergistic where 

one medication enhances the effects of the other, and the appropriate solution 

might be to decrease the dose of the enhanced medication. 

 

 2. Drug-Disease Interactions 

  Drug-disease interactions occur when a person’s disease state 

impacts a medication. For example, would it be appropriate to give a sleep 

medication to someone with narcolepsy? If a person has a strong and recent 

history of alcohol abuse, should a cough syrup containing alcohol be used? If the 

person has a long history of heart disease with angina, should Viagra be prescribed? 

 

 3. Drug-Food Interactions 
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  Drug-food interactions occur when a particular food impacts a 

medication. For example, should a person on Coumadin eat green leafy vegetables? 

Should a person taking Griseofulvin eat high fat meals? Should a person on 

tetracycline swallow it with a glass of chocolate milk? 

 

 4. Drug-Identifiable Population Interactions 

  Certain populations of people will respond differently to certain 

medications. I have seen distinctions made for certain medications for people of 

Asian descent; for people of Middle East descent; and for people of Jewish 

descent. I have seen population distinctions made based on age (“this medication 

must not be used in anyone under the age of twelve”) and based on pregnancy 

(“do not use this medication if you are pregnant”). 

 

 5. Drug Anomaly Presentations – Allergic Reactions 

  Sometimes a person will have an adverse reaction to a medication 

that is explained as an allergic reaction. This is different from both the medication 

side effects occurrences and the medication interaction occurrences discussed 

above. An allergic reaction occurs when a particular medication somehow triggers 

the body’s allergic response. The allergic reaction may rapidly become life-

threatening (such as with an anaphylactic reaction where the person rapidly 

becomes unable to breathe because airway passages have swollen shut), or the 

allergic reaction may be more of a nuisance (such as with fairly mild 

dermatological reactions like itching and breaking out). Realize that an allergic 
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reaction can seem fairly innocuous at the beginning but quickly escalate into a life 

threatening event requiring immediate medical attention. Also remember that a 

prior non-serious allergic reaction history does not guarantee that the next allergic 

reaction will be non-serious. 

 

  

V. WHAT DOES IT TAKE FOR A MEDICATION SIDE EFFECT TO 
 BE USEFUL IN YOUR DISABILITY CASE? 
 
 Like much of the work we do for our disability clients, developing the 

existence of a legally relevant medication side effect is a building process. As we 

meet with our clients, we must talk with them about many aspects of their lives 

including the presence of side effects. We cannot assume they know what the term 

“side effect” means. Likewise, if they seem to understand the meaning of the term, 

we cannot assume that they would necessarily know about or recognize the 

presence of a significant side effect. Perhaps they have lived with a side effect for 

so long that it has become second nature. The point that I am suggesting here is 

that we should talk with the client about their medications and any consequences 

that result from taking the medication. In today’s world of information at our 

fingertips, we can easily search online to learn about known side effects of 

medications, and it may be helpful to do this while we are meeting with the client. 

Practice Tip. It is entirely possible that one or 
some of your client’s medical problems may be 
due to medication side effects. That headache, 
blurry vision, inability to focus and concentrate 
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and retain information, etc., may be medication 
side effects. You might be inclined to think that 
a doctor, P.A., or pharmacist would have 
already identified the side effect, but that is not 
necessarily the case. In reality, the area of 
medication side effects is complex, and issues 
can be overlooked. It is certainly possible that 
you can and will discover something significant. 
There is no substitute for getting to know your 
client. 

 If you believe the medication side effect in your case is significant enough 

to have vocational relevance, consider the following: 

1- Is the medication side effect clearly documented throughout the medical 

 record? (Remember to build your case from that first meeting). 

2- Why has the prescriber allowed the medication side effect to continue 

 rather than switching to a different medication so that the side effect is 

 entirely avoided? (It is one thing if there is no medically acceptable 

 alternative in existence, but if the prescriber says the side effect really was 

 not a big deal, you just lost your argument). Also consider whether the 

 prescriber has minimized or eliminated the side effect by treating the side 

 effect itself. 

3- What are the vocational consequences that result from the medication side 

 effect? Are these consequences documented in the medical evidence? 

 Analyze precisely how this advances your case. Also, your case may not 
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 meet a Listing, but will the information help reduce the RFC so that you 

 now win under a grid rule? 

4- Do you have a letter from the treating prescriber to connect all these dots? 

 

Unrelated Nugget to Save a Life: This will only take a moment and could save a 

life. I pray that no one here has ever had to deal with this. My experience has been 

that most people have never heard of it. It is called Dry Drowning. It occurs when 

someone, often a child but this happens to adolescents and adults as well, has 

seemed to drown but is successfully rescued and resuscitated.  The individual is up 

and about and acting perfectly normal, and there is no obvious indication that 

anything is wrong. As time passes, the individual becomes tired and lies down to 

take a nap. The individual’s breathing becomes more and more shallow, and he or 

she eventually stops breathing and dies. It is only when someone finally goes to 

wake the person up that anybody realizes the gravity of the situation. What 

happened? When the person was in the water and thought to be drowning, he took  

water into his lungs. He was revived, but the water in the lungs was never 

removed. When he lay down, that water caused him to suffocate or drown.  

Had he been taken to the ER after he was resuscitated, everything would have 
been fine. But nobody knew. Dry drowning typically occurs when EMT’s or other 
trained medical personnel are not involved. Always get the person checked out by 
a doctor.  
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Overview: SSA has been busy issuing new rulings and repealing older rulings
over the past few years.   For example, in 2018, SSA repealed SSR 83-20
pertaining to onset and replaced it with SSR 18-01p and SSR 18-02p; repealed
SSR 82-59 pertaining to failure to follow prescribed treatment and replaced it
with SSR 18-3p; and repealed SSR 05-02, SSR 96-3p and  SSR 96-4p.  In 2017
SSA repealed 96-6p pertaining to medical equivalence and replaced it with SSR
17-2p and in 2016, SSA repealed 96-7p pertaining to subjective symptoms and
replaced it with SSR 16-3p.  This session will provide an overview of these many
changes and provide tips for using the recent Rulings effectively in your practices. 
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KEEPING UP WITH MANY RECENT RULING CHANGES
IN THE PREPARATION AND TRIAL 

OF A SOCIAL SECURITY CASE

A. RULINGS RESCINDED SINCE JANUARY 1, 2016

1. Social Security Ruling 82-59 - Failure to follow prescribed
treatment - RESCINDED on October 29, 2018; See 2018 WL
4945641 (Oct. 2, 2018)

� Sets forth conditions that must be met to deny case based on failure to
follow treatment 

� Only treating physicians may prescribe treatment (not consultative
physicians)

� Inability to afford treatment can be a valid excuse for not following
prescribed treatment

2. Social Security Ruling 83-20 - Onset of disability - RESCINDED
on October 2, 2018; See 2018 WL 4945639 (Oct. 2, 2018)

� Policies for establishing onset dates 
� Onset can be prior to the first recorded medical examination
� Need for medical advisor to provide testimony regarding onset when

precise evidence is not available
� Need to address lay evidence in determining onset 

3. Social Security Ruling 87-6 - The role of prescribed treatment in
the evaluation of epilepsy - RESCINDED effective March 3, 2017;
See 2017 WL 898572 (S.S.A. Mar. 3, 2017) 

� Explains the policy for evaluating epilepsy 
� Confirms that epileptics are disabled by the condition despite appropriate

treatment
� Provides for further development of the record in certain situations 
� Discusses the requirements for epilepsy to meet a listing

1
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4. Social Security Ruling 93-2p - HIV and the duration requirement
of the Social Security Act - RESCINDED effective March 15, 2017; 
See 82 Fed. Reg. 13914 (Mar. 15, 2017)

� Clarifies how claims based on human  immunodeficiency virus (“HIV”)
infection are to be viewed with regard to the duration requirement of the
Social Security Act

5. Social Security Ruling 96-2p - Giving controlling weight to
treating source medical opinions - RESCINDED effective March
27, 2017; See 82 Fed. Reg. 15263 (Mar. 27, 2017); 82 Fed. Reg.
16869 (Apr. 6, 2017)

� Need to consider regulatory factors in evaluating treating source evidence
� Need to provide reasons for rejecting treating physician’s opinion

6. Social Security Ruling 96-3p - Considering allegations of pain and
other symptoms in determining whether a medically determinable
impairment is severe - RESCINDED on June 14, 2018; See 2018
WL 3461816 (June 14, 2018)

� The definition of severity
� Symptoms not considered without medically determinable impairment

7. Social Security Ruling 96-4p - Medically determinable
impairments - RESCINDED on June 14, 2018; See 2018 WL
3461816 (June 14, 2018)

� Clarifies how “symptoms” are to be evaluated
� Explains that symptoms alone cannot establish the existence of an

impairment
� Differentiates symptoms from medical “signs”
� Acknowledges that once a medically determinable impairment is found,

the associated symptoms are to be evaluated for the limitations they cause

2
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8. Social Security Ruling 96-5p - Medical source opinion on issues
reserved to the Commissioner - RESCINDED effective March 27,
2017; See 82 Fed. Reg. 15263 (Mar. 27, 2017); 82 Fed. Reg 16869
(Apr. 6, 2017)

� Need to provide reasons for rejecting treating physician’s opinion 
� Treating source opinions on issues reserved to the Commissioner while

never entitled to controlling weight, “must never be ignored” 
� Need to consider regulatory factors in evaluating treating source evidence
� Duty to recontact to provide clarification when they provide opinions on

issues reserved to the Commissioner
� Treating source opinion on a listing must be considered
� Cannot assume doctor understood SSA’s definitions when giving opinion

of “light duty” or “sedentary activity”

9. Social Security Ruling 96-6p - Consideration of State agency 
consultants’ opinions; medical equivalence - RESCINDED 
effective March 27, 2017;  See 82 Fed. Reg. 15263 (Mar. 27, 2017);
82 Fed. Reg 16869 (Apr. 6, 2017)

� Sets forth circumstances when updated medical opinion regarding medical
equivalence is needed 

� State agency opinions are treated as expert opinions 

10. Social Security Ruling 96-7p - Evaluation of symptoms in disability
claims - RESCINDED on March 16, 2016; See 2016 WL 1119029
(Mar. 16, 2016)  

� Standard for evaluating subjective symptoms
� Need to consider regulatory factors in evaluating subjective symptoms
� Need to address medication side effects
� Symptoms cannot be disregarded solely because they are not substantiated

by objective medical evidence
� Merely because a claimant’s statements are not credible is not by itself

sufficient to establish that the claimant is not disabled
� Symptoms may vary and may worsen or improve with time
� Lack of treatment will not result in a negative inference of credibility

unless the claimant’s explanation for irregular or infrequent treatment is

3
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considered
� Persistent efforts to obtain relief for pain enhance credibility
� Must consider State agency findings in assessing credibility
� Need to consider witness statements in addressing credibility  
� Need for decision to contain specific reasons for credibility finding

 11. Social Security Ruling 05-02p - Unsuccessful work attempts -
RESCINDED on May 14, 2018; See 83 Fed. Reg. 22308-01 (May
14, 2018)

�  Clarifies the policy set forth in SSR 84-25 regarding unsuccessful work
attempts 

� Explains to which types of cases the unsuccessful work attempt policy
applies

� Differentiates between work attempts of shorter and longer duration
� Clarifies for the first time in a ruling whether an unsuccessful work

attempt can occur where the claimant has no prior work activity or
stopped/reduced the work activity for reasons unrelated to the impairment

� Describes what information will be sought to determine why a work effort
ended or was reduced 

12. Social Security Ruling 06-03p - Considering opinions and other
evidence from sources who are not “acceptable medical sources”;
considering disability decisions by other agencies - RESCINDED
effective March 27, 2017; See 82 Fed. Reg. 15263 (Mar. 27, 2017);
82 Fed. Reg 16869 (Apr. 6, 2017)

� Discusses evidence from individuals who are not “acceptable medical
sources” 

� In some circumstances, opinions from these sources can outweigh
opinions from “acceptable medical sources”

� ALJs need to address these opinions in the decision

4



SOCIAL SECURITY LAW UPDATE
81 of 280

B. NEW RULINGS SINCE 2016

1. Social Security Ruling 16-1p - Fraud and similar fault1

redeterminations

Topics addressed:

� Redetermination of benefit eligibility in cases of fraud or similar fault
� Acknowledges exception to requirement for immediate redetermination
� Individual receiving benefits need not be the one who committed fraud or

similar fault
� Scope of evidence to be considered on redetermination
� Documentary responsibilities in redetermination cases
� Appeal rights in redetermination cases 
� The SSA’s Office of Inspector General’s finding that there was reason to

believe fraud was involved in the application for benefits is not reviewable

Key Components:

1. Evidence is disregarded during redetermination if there is reason to believe
that fraud or similar fault was involved in its provision.

 
2. Evidence indirectly linked to fraud or similar fault may sometimes also be 

disregarded.

3. Adjudicators have documentary responsibilities when disregarding
evidence.

4. When redetermining a claim, additional evidence is to be considered so
long as it is relevant.

5. If on redetermination, an individual is determined not to have been entitled
or eligible for benefits, termination of benefits and the identification of
overpayments may occur.

6. SSR 16-1p identifies appeal rights where fraud or similar fault is found.

1Please note that the procedures in SSR 16-1p (and the related HALLEX) have been
challenged, with an initial decision dated November 21, 2018 from the Sixth Circuit finding
them in violation of the Due Process Clause and the APA.  See Hicks v. Comm’r of Soc. Sec., 909
F.3d 786  (6th Cir. 2018).  Further litigation is pending in at least one other circuit.

5
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7. A finding made by SSA's Office of the Inspector General that there was
reason to believe that fraud was involved in the individual’s application
for benefits is not reviewable.

2. Social Security Ruling 16-2p - Evaluating of claims involving
similar fault in the providing of evidence

Topics addressed:

� Redetermination of benefit eligibility in cases of similar fault
� Individual receiving benefits need not be the one who committed similar

fault
� Preponderance of the evidence standard applicable 
� Disregarding of other evidence from the source in question
� Documentary and analytical responsibilities of adjudicators

Key Components:

1. Evidence is disregarded during redetermination if there is reason to
believe, based on a preponderance of the evidence, that similar fault was
involved in its provision.  

2. SSR 16-2p indicates that a finding of similar fault may lead to the
disregarding of other evidence from the source in question.

3. Adjudicators have analytical and documentary responsibilities when
disregarding evidence.

4. If on redetermination, an individual is determined not to have been entitled
or eligible for benefits, termination of benefits and the identification of
overpayments may occur.

3. Social Security Ruling 16-3p - Evaluation of symptoms in disability
claims

Topics addressed:

� Rescinds SSR 96-7p
� Standard for evaluating subjective symptoms
� Term “credibility” no longer used
� No assessment of overall character or truthfulness

6



SOCIAL SECURITY LAW UPDATE
83 of 280

� Need to consider regulatory factors in evaluating subjective symptoms
� Need to address medication side effects
� Symptoms cannot be disregarded solely because they are not substantiated

by objective medical evidence
� Symptoms may vary and may worsen or improve with time
� Noncompliance or lack of treatment will not result in a negative inference

unless reasons are considered
� Persistent efforts to obtain relief may show intensity and persistence of

symptoms
� Must consider State agency findings  
� Need to consider witness statements 
� Need for decision to contain specific reasons

Key Components:

1. The ALJ is required to consider the State agency consultants’ findings.

2. The ALJ must make a finding as to the underlying impairment and then
consider whether said impairment could reasonably be expected to
produce the claimant’s symptoms.

3. Insufficient evidence about impairments triggers the Agency’s obligation
to develop the record.

4. The ALJ must consider lay evidence in assessing residual functional
capacity.

5. The ALJ must specifically consider the side effects from the claimant’s
medications.

6. The ALJ must not only consider the claimant’s symptoms, but detail
specific reasons for the weight given to these symptoms.

7. A claimant’s persistent efforts to obtain pain relief may provide supportive
evidence.

8. Failure to obtain or comply with treatment must be considered in the
context of all the evidence.

7
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4. Social Security Ruling 16-4p - Using genetic tests results to
evaluate disability

Topics addressed:

� Explains SSA policy regarding the use of genetic test results
� Aside from non-mosaic Down syndrome cases, test results are not alone

sufficient to prove disability

Key Components:

1. Genetic test results by themselves establish disability only in cases of non-
mosaic Down syndrome.

2. The SSA will not purchase genetic testing in a  consultative examination.

3. Genetic test results can sometimes be used to establish a medically
determinable impairment.   

4. Genetic test results can help to indicate the supportability of symptoms and
limitations.

5. Social Security Ruling 17-1p - Reopening based on error on the
face of the evidence – effect of a decision by the U.S. Supreme
Court finding a law that we applied to be unconstitutional

Topics addressed:

� Explains SSA policy on reopening a decision where law applied was
unconstitutional

� Distinguishes scenario where application of law was correct and
reasonable when made

� Addresses whether regulatory time limits on reopening still apply

Key Components:

1. Only laws ruled unconstitutional by the Supreme Court of the United
States are addressed as providing good cause for reopening.

8
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2. Application of the unconstitutional law must have been material to the
termination or decision.

3. The time limits specified in the regulations still apply where a law relied
upon by SSA has been ruled unconstitutional by the Supreme Court.

6. Social Security Ruling 17-2p - Evidence needed for medical
equivalence

 
Topics addressed:

� Rescinds and replaces SSR 96-6p
� Addresses medical equivalence to listed impairments
� Clarifies who is responsible for making determination of equivalence
� Describes articulation requirements 

Key Components:

1. Medical equivalence is established in one of three ways.
  
2. Determinations about equivalence must be based on a preponderance of

the evidence of record.

3. The issue of medical equivalence is reserved to the Commissioner.

4. All evidence must be considered in determining whether a listing is
medically equaled.

5. Medical expert evidence is not required to make a finding regarding
medical equivalence.

6. No detailed rationale is mandated to find a listing has not been equaled.

7. Although no detailed rationale is needed at step three, a sufficient rationale
revealing the basis for the medical equivalence finding is to be provided at
a later step.

9
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7. Social Security Ruling 17-3p - Evaluating cases involving sickle
cell disease (SCD)

Topics addressed:

� Addresses sickle cell disease (SCD) 
� Acknowledges people with the SCD are predisposed to complications 
� Recognizes that SCD, alone or in combination with other impairments,

may meet or equal the criteria of a listing 
� Clarifies that sickle cell trait is not a variant of SCD 
� Addresses the evaluation of SCD in children

Key Components:

1.  Individuals with SCD are predisposed to complications. 

2. Laboratory blood tests establish both the existence and variants of SCD.

3. SCD, alone or in combination with other impairments, may meet or equal
the criteria of a listing.  

4. Even when a child’s SCD does not meet or equal a listing, it may
functionally equal a listing.

8. Social Security Ruling 17-4p - Responsibility for developing written
evidence

Topics addressed:

� Clarifies SSA’s responsibilities to develop information
� Clarifies the claimant’s and his/her representative’s responsibilities to

develop information
� Explains the requirement to timely submit or inform SSA about evidence 
� Provides that the failure to timely submit or inform SSA about evidence

without good reason could be found to violate our rules of conduct and
could lead to sanction proceedings against the representative

� Clarifies who has the final responsibility to obtain written evidence
� Defines key terms

10
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Key Components:

1.  SSA has a duty to develop the record.

2. The claimant must timely submit or inform the agency about new
evidence.

3. The claimant’s representative has additional duties with regard to record
development.

4. The claimant’s responsibilities are ongoing.
 
5. Whether evidence “relates” to a claim depends on the exercise of

judgment.

6. The Appeals Council has limited duties to develop additional evidence.

9. Social Security Ruling 18-01p - Determining the established onset
date (“EOD”) in disability claims

 Topics addressed:

� Rescinds and replaces SSR 83-20 pertaining to the onset of disability
� Concerns the determination of a disability onset date 
� Defines established onset date (“EOD”)
� Clarifies how SSA determines the EOD in disability claims
� Addresses how SSA determines the EOD in claims involving traumatic,

nontraumatic, and exacerbating and remitting impairments
� Onset may predate the claimant’s earliest recorded medical examination or

the date of the claimant’s earliest medical records
� Clarifies that ALJs may, but are not required to call on an ME to help infer

the onset date

Key Components:

1. An onset date must only be determined where a claimant is found to be
disabled.

2. Impairments must be evaluated consistent with their nature, traumatic or
otherwise.

11
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3. Disability may be established as of a date prior to the earliest medical
records or exams. 

4. The ALJ has discretion to determine whether to use a medical expert to
infer onset date.

5. Special circumstances may apply if a claimant worked on a potential onset
date.

10. Social Security Ruling 18-02p - Determining the established onset
date (“EOD”) in blindness claims

Topics addressed:

� Rescinds and replaces SSR 83-20 pertaining to the onset of disability  
� Concerns the determination of a disability onset date in blindness cases
� Defines established onset date (“EOD”) 
� Clarifies how SSA determines the established EOD  in blindness claims,

with specific emphasis on the differences between disability and blindness
claims 

� Describes the definition blindness both for younger and older claimants 
� Addresses how SSA determines the EOD in claims involving blindness 
� Addresses special considerations related to the EOD in blindness claims,

such as work activity and previously adjudicated periods 

Key Components:

1.  Blindness continues to be defined by statute.

2. SSI claimants may still be considered blind through an alternative test.

3. The standard for disability differs depending on the title II claimant’s age
category. 

4. SSI claimants do not have to show an inability to perform SGA.

5. Two onset dates are established for certain claimants.

  6. Blind claimants who work at the SGA level may still be considered
disabled.

12



SOCIAL SECURITY LAW UPDATE
89 of 280

11. Social Security Ruling 18-3p - Failure to follow prescribed
treatment

Topics addressed:

� Concerns a claimant’s failure to follow prescribed treatment 
� Rescinds and replaces SSR 82-59
� Sets forth the three conditions which must be met in order to find that a

claimant has failed to follow prescribed treatment
� Explains what constitutes prescribed treatment
� Describes situations in which there is good cause for the failure to follow

treatment 
� Discusses the types of cases to which the policy applies
� Provides that predetermination notices are required in some cases

Key Components:

1.  A failure to follow prescribed treatment without good cause may result in
claim denial.

2. Prescribed treatment must be from one of the claimant’s own medical
sources.

3. Prescribed treatment does not refer to lifestyle modifications.  

4. Past prescribed treatment may be relevant.

5. The burden of showing good cause for failure to follow treatment is on the
claimant/parent.

  6. Failure to follow treatment might not bar benefits where a listing is
satisfied.

7. A predetermination notice must be issued in reopening and CDR cases.

1/15/2019
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1. These materials are excerpted from Sarah Bohr’s Pocket Guide to Key Social Security
Rulings: Tenth Edition which incorporates the three new rulings issued in 2018.  The 10th

Edition annotates over 80 key Social Security Rulings used in Social Security disability
cases and includes.  For each ruling, the Pocket Guide lists the Topics Addressed,
Overview of Ruling, and Key Components.  You can order online at
www.SarahBohrPublications.com or by calling (904) 246-7603. 

ENDNOTE
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3:15  REGULATIONS IN PRACTICE WHEN TRYING   
  SOCIAL SECURITY CASES
  Allison I. Affleck, Affleck & Gordon PC, Atlanta
  Harry Brenner, Affleck & Gordon PC, Atlanta
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Regulations In Practice
When Trying Social Security Cases
(Substantial Gainful Activity)

Allison Affleck
Harry Brenner

Affleck & Gordon, PC

SGA?

Affleck & Gordon PC
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Definition of Disability

• Step 1 Sequential Evaluation Process

• Definition: 
• inability to engage in any substantial gainful 

activity (SGA)
• because of medically-determinable impairment(s)

• that’s expected to result in death, or
• that’s lasted or is expected to last for a 

continuous period of at least 12 months

• *separate definition of disability for children under 18

20 CFR 416.972Affleck & Gordon PC

Substantial Gainful Activity
(SGA)

• Used to describe level of work activity/earnings

20 CFR 416.972
POMS DI 10500.00Affleck & Gordon PC
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Substantial Gainful Activity (SGA)
“Substantial"

• Substantial Work Activity: 
• significant physical or mental activities or a 

combination of both
• does not need to be full time
• part-time work may be SGA

20 CFR 416.972
POMS DI 10500.00Affleck & Gordon PC

Substantial Gainful Activity (SGA)

• Gainful Work Activity: 

• performed for pay/profit; or
• of nature generally performed for pay/profit
• intended for profit

• (whether or not profit is realized)

20 CFR 416.972
POMS DI 10500.00Affleck & Gordon PC
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Substantial Gainful Activity (SGA)

SGA Amounts for Non-Blind Individuals
2015 - $1090
2016 - $1130
2017 - $1170
2018  - $1180
2019 - $1220

*higher amount for persons who meet the definition of 
blindness

20 CFR 416.972
POMS D1 10501.015Affleck & Gordon PC

Working and Disability
Work Incentive Rules

• Test ability to work without losing benefits

Affleck & Gordon PC
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Working and Disability

• Returning to Work

• Report any changes in work activity

• Start or stop work
• Change in duties, hours, pay
• Start paying for expenses you need for work 

because of disability

Affleck & Gordon PC

SSDI & SSI Work Incentives

• Self Employment
• Impairment Related Work Expenses
• Subsidies and Special Conditions
• Unincurred Business Expenses
• Unsuccessful Work Attempt
• Vocational Rehab
• Expedited Reinstatement 

Working and Disability

Affleck & Gordon PC
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SSDI Work Incentives

• 9 years to test ability to work

• first 12 months: full cash payments
• 36 months: re-entitlement period 
• 5 years: Expedited Reinstatement

Working and Disability

Affleck & Gordon PC

SSDI Work Incentives

• Trial Work Period
• Extended Period of Eligibility
• Continuation of Medicare Coverage
• Medicare for People With Disabilities who Work
• Protection from Medical Continuing Disability 

Reviews

Working and Disability

Affleck & Gordon PC
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SSI Work Incentives

• Blind Work Expenses
• Earned Income Exclusion
• Student Earned Income Exclusion
• Plan to Achieving Self-Support
• Property Essential to Self Support
• Special SSI Payments for People Who Work
• Special Benefits for People Eligible Under Section 

1619 (a) or (b) who enter a Treatment Facility
• Reinstating Eligibility Without a New Application

Working and Disability

Affleck & Gordon PC

Earned Income Tax Credit 
vs.

Actual earnings

Self Employment
Is it SGA?

POMS DI 10510.010Affleck & Gordon PC
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Self Employment: Is it SGA?
Earned Income Tax Credit

• Filed as “self employment”
• Usually around $12,000 of “earnings”
• Person gets “refund”
• Destroy my disability case?

Affleck & Gordon PC

Self Employment: Is it SGA?
Earned Income Tax Credit

• Days before the hearing
• SSA runs earnings report
• You see earnings!
• What now?

• Work Activity? SGA analysis
• Not Work Activity? 

• Earned Income Tax Credit
• Does client acknowledge tax return?
• Withdraw request for hearing?
• Withdraw from representation?
• Throw the Dice?

Affleck & Gordon PC
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Self Employment: Is it SGA?
Earned Income Tax Credit

Throw the Dice

• Amend the Tax Return
• *Consult with tax expert

• Can amend 3 years from 
• when you filed; or 
• the due date (whichever is later)

• Credibility of the Claimant
• Judge

Affleck & Gordon PC

Self Employment: Is it SGA?
Earned Income Tax Credit

Example I

Affleck & Gordon PC
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Earned Income
Example I

Affleck & Gordon PC

Earned Income
Example IAffleck & Gordon PC
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Earned Income
Example IAffleck & Gordon PC

Earned Income
Example IAffleck & Gordon PC
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Self Employment: Is it SGA?

• Two Methods

• The Three Tests
• Countable Income Test

POMS D1 10510.010Affleck & Gordon PC

The Three Tests

• When’s it used?

• Initial eligibility
• Before you have received SSDI benefits for 

24 months
• During re-entitlement period

Self Employment: Is it SGA?

POMS D1 10510.010
Affleck & Gordon PC
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The Three Tests
• Analysis:

• Significant services to the business
• AND average monthly earnings over SGA

• Work is Comparable

• Worth of Work

Self Employment: Is it SGA?

POMS D1 10510.010Affleck & Gordon PC

Countable Income Test

• When is it used?

• SSDI at least 24 months
• Trial Work Period

Self Employment: Is it SGA?

POMS D1 10510.010Affleck & Gordon PC
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Countable Income Test
• Analysis:

• Compare earnings to SGA
• Higher than SGA?

• Work = SGA 
• UNLESS

• Evidence you are not rendering 
significant services in the month 

Self Employment: Is it SGA?

POMS D1 10510.010Affleck & Gordon PC

Self Employment/Blindness

• Substantial income from the business?
• Rendered significant services?
• —> Countable Income Test

• *55 years + : SGA but work requires lower level of 
skill/ability than work before 55, or blindness 
(whichever is later), SSA suspends benefits

Self Employment: Is it SGA?

POMS D1 10510.010Affleck & Gordon PC



SOCIAL SECURITY LAW UPDATE
106 of 280

Work Incentives: SSDI/SSI

Subsidies/Special Conditions

• Real value of your work
• Subsidies
• Special Conditions

CFR 404.1573 
POMS D1 10505.010Affleck & Gordon PC

Subsidy

• Support from employer
• Result: more pay than actual value of services

Employment Supports (SSDI/SSI)
Subsidies/Special Conditions

CFR 404.1573 
POMS D1 10505.010Affleck & Gordon PC
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Special Conditions:

• On the job assistance
• Result: more pay than actual value of services

Employment Supports (SSDI/SSI)
Subsidies/Special Conditions

CFR 404.1573 (c)Affleck & Gordon PC

• Examples:

• More Supervision than other workers
• More Assistance than other workers
• Fewer/Simpler Tasks
• Additional/Longer paid breaks
• Job coach/mentor

Employment Supports (SSDI/SSI)
Subsidies/Special Conditions

CFR 404.1573 Affleck & Gordon PC



SOCIAL SECURITY LAW UPDATE
108 of 280

Work Incentives
Subsidies/Special Conditions

Accommodated Work

• How to Prove?
• Information from Employer
• Information from Claimant
• Any other supporting documentation

CFR 404.1574
SSR 83-33
POMS DI 10505.025Affleck & Gordon PC

Affleck & Gordon PC
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Affleck & Gordon PC

Accommodated Work 
Example I

Affleck & Gordon PC
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Accommodated Work
Example IAffleck & Gordon PC

Accommodated Work
Example IAffleck & Gordon PC
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Accommodated Work
Example I

Affleck & Gordon PC

Accommodated Work
Example I

Affleck & Gordon PC
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Accommodated Work 
Example II

Affleck & Gordon PC

Accommodated Work
Example II

Affleck & Gordon PC
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Accommodated Work
Example IIAffleck & Gordon PC

Accommodated Work
Example IIAffleck & Gordon PC
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Accommodated Work
Example III

Affleck & Gordon PC

Accommodated Work
Example IIIAffleck & Gordon PC
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Accommodated Work
Example IIIAffleck & Gordon PC

Accommodated Work
Example III

Affleck & Gordon PC
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Accommodated Work
Example IIIAffleck & Gordon PC

Remand  

Unsuccessful Work Attempt

 

Work Incentives

• 6 months or less
• Stopped/Below SGA because:

• Your impairment (s)
• Removal of special conditions

• SSDI: you still get paid
• SSI: consider at time you file app, not in SSI 

payment

Affleck & Gordon PC
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Unsuccessful Work 
Attempt Example I

Affleck & Gordon PC

UWA
Example I

Affleck & Gordon PC
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UWA
Example IAffleck & Gordon PC

UWA
Example IAffleck & Gordon PC
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UWA
Example IAffleck & Gordon PC

UWA
Example IAffleck & Gordon PC
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UWA
Example IAffleck & Gordon PC

UWA
Example IAffleck & Gordon PC
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Unsuccessful Work 
Attempt Example II

Affleck & Gordon PC

UWA
Example IIAffleck & Gordon PC
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Is it SGA?

Military Earnings

• Earnings appear like work
• Date of retirement/discharge may be different from 

when actually stopped working
• Client testimony
• Depends on Judge

POMS DI 10505.023Affleck & Gordon PC

Affleck & Gordon PC
Military Earnings

Example I
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Affleck & Gordon PC
Military Earnings

Example I

Using SGA to Your Advantage

• Working causes worsening of client’s condition
• Cannot truly work at SGA levels
• EXAMPLE

Affleck & Gordon PC
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Using SGA to Your Advantage

Affleck & Gordon PC

Affleck & Gordon PC
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Affleck & Gordon PC

Student

• School Activity/Work Activity
• Demonstrate SGA?
• Full Time/Part Time?
• Online/In-person?
• Accommodations?

Employment Supports (SSDI/SSI)

Affleck & Gordon PC
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Impairment - Related Work Expenses
SSDI ONLY

• Deduct cost of services/items you need to work
• Examples

• Items/services that enables you to work
• Need item because of impairment
• You pay, not reimbursed
• Cost is “reasonable”

Employment Supports (SSDI/SSI)

POMS DI 10520.000
POMS DI 10520.030Affleck & Gordon PC

Impairment - Related Work Expenses
SSI ONLY

• Determining monthly benefit
• IRWE excluded from earned income

Employment Supports (SSDI/SSI)

POMS DI 10520.001Affleck & Gordon PC
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Continued Payment Under Vocational Rehab/Similar

• Continue until participation in program ends
• Must be participating before disability ends
• SSA reviews programs

• Will participation help in removal of benefits?

Employment Supports (SSDI/SSI)

POMS DI 14505.010Affleck & Gordon PC

Trial Work Period

• 9 months 
• (Rolling 60 month period)

• Full SSDI earnings
• Report your work, disabling impairment

• $850/month (2018)
• After 9 months —> extended period of eligibility

Employment Supports - SSDI only

POMS DI 13010.060Affleck & Gordon PC
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Extended Period of Eligibility (EPE)

• Month after TWP ends
• First 36 months: 

• Re-entitlement period
• If under SGA/disabled, get benefits
• If over SGA, suspend benefits
• If fall below SGA, can start again
• If work above SGA in EPE, disability “ceases”

• Pay month ceased + 2 months
• If falls below, can re-start

• 37th month: 
• Continue to receive until

• Work at SGA
• Medically recover

• End if you work over SGA
• You may start again if you stop work within next five years (EXR)

Employment Supports - SSDI only

POMS DI 13010.210Affleck & Gordon PC

Impact of Other Work 
Incentives on TWP
Do not apply any work incentive policy rules when  

determining the existence of service months during the TWP

POMS SI 13010.035 FAffleck & Gordon PC
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Trial Work Period
Example I

Affleck & Gordon PC

TWP
Example IAffleck & Gordon PC
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TWP
Example IAffleck & Gordon PC

TWP
Example IAffleck & Gordon PC
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Expedited Reinstatement (EXR)

• Eligibility
• Benefits terminated because excess income
• Unable to perform SGA month you apply
• Unable to work SGA due to medical condition
• Requested within 5 year of last benefit
• No medical improvement

Employment Supports - SSDI only

POMS DI 13050.001
POMS DI 13010.210
20 CFR 404.1592aAffleck & Gordon PC

Expedited Reinstatement (EXR)

• 6 months
• Temporary cash benefits during medical review

Employment Supports - SSDI only

POMS DI 1305.001(A)
Affleck & Gordon PC
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Expedited Reinstatement (EXR)

After approved:

• 24 months (not necessarily consecutive)
• If terminated due to SGA:

• New 9 month TWP
• New 36 month EPE
• New 60 months to file EXR

Employment Supports - SSDI only

POMS DI 13050.001 (B)Affleck & Gordon PC

Medicare

• 93 moths AFTER TWP
• Hospital Insurance (Part A)
• Supplemental Insurance (Part B)
• Prescription (Part D)

• Starts month after the last month of your TWP
• You may also by if continue to have disabling 

impairment

Employment Supports - SSDI only

POMS DI 28055.001 (B)Affleck & Gordon PC
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• Disability continues until medically recover, even 
if work

• Earned Income Exclusion for SSI benefit 
Computation
• Exclude first $65 earnings/month
• PLUS 1/2 remaining 

Employment Supports - SSI only

Affleck & Gordon PC

Student Earned Income Exclusion

• Under 22
• Regularly attending school
• Exclude up to $$1,820/month earned income 
• Maximum: $7,350

Employment Supports - SSI only

20 CFR416.1112
POMS SI 00820.500Affleck & Gordon PC
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Medicaid

• May continue even if benefit check does not

Employment Supports - SSI only

POMS DI 02302.010 (C)Affleck & Gordon PC

THANK YOU
Affleck & Gordon PC



  THURSDAY,
  FEBRUARY 14, 2019

 8:30 WELCOME
  Shelley Davidson



 8:45 UNDERSTANDING NEW RULES AND 
  REGULATIONS EFFECTING A REPRESENTATIVE 
  FROM AN ETHICAL AND PROFESSIONAL    
  STAND POINT
  Shelley Davidson
  Hon. Suzanne A. Littlefield, Judge, Georgia Office  
  of Disability Adjudication and Review, Atlanta
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9:45  UPDATE ON REGION IV CHANGES AND  
  POLICIES FOR OHO
  Hon. Sheila Lowther, Regional Chief     
  Administrative Law Judge, SSA/OHO
  Atlanta Regional Office, Atlanta
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Judge Sheila Lowther, RCALJ
Deatra C.  Adams, RMO

� Pending Cases
�ALJ Dispositions
� Scheduling
�Average Processing Time
�Aged Case Initiative
�Best Practices
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Closing Pending (as of 12/28/2018)

29,088
212853

801428

Georgia
Region
Nation

ALJ Dispositions Daily Per Available ALJ

1.93

2.09
2.14

Georgia
Region
Nation



SOCIAL SECURITY LAW UPDATE
185 of 280

Percentage of Aged Workload Cleared in FY2019

37%
43% 45%

Georgia
Region
Nation

Average Processing Time (in Days)

544

548

538 Georgia
Region
Nation
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Hearings Scheduled Daily Per Available ALJ

2.63

2.48
2.52 Georgia

Region
Nation

Quality Review Officer:
Ø Identify Areas of Concern
ØConduct Random Reviews of 

Targeted Workloads
ØProvide Recommendations for 

Improvement
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Best Practices

Ø Obtain as much information as possible from our 
website:  

Øssa.gov
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Best Practices #2

�Sign up for the Appointed Representative Suite of 
Services (ARS)

�https://www.ssa.gov/ar
�https://www.ssa.gov/representation

Best Practices #3

�Timely submit all forms:

�Request for hearing
�SSA-1696
�Fee Agreement

�Updated SSA-827
�SSA-1695



SOCIAL SECURITY LAW UPDATE
189 of 280

Best Practices #3 cont…

Remember 
�we only recognize individual representatives, 

not entities

Ø Establish a good working relationship with hearing 
office staff and management:
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Best Practices #5

�UPDATE 

�Regularly
�Timely

Ø Submit evidence as far in advance of the hearing as 
possible, using Electronic Records Express (ERE)

Ø Before faxing evidence, ensure the evidence that is 
submitted matches the claimant

Ø Make sure the barcode is the first item faxed
Ø Include a cover letter identifying what evidence is 

being submitted and the date of the evidence
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Ø When submitting evidence from different sources 
directly into folder, separate sources by placing a 
bar code as the first document for each source 

Ø Do not submit medical evidence with non-medical 
evidence (e.g.…appointment of representative 
forms or fee agreements) 

Revised regulations published in Federal Register March 
20, 2015, which went into effect on April 20, 2015, include:   

Ø Submitting evidence prior to a hearing before an ALJ: 
20 CFR 404.935 and  416.1435   

Ø Evidence: 20 CFR 404.1512 and 416.912   
Ø Rules of conduct and standards of responsibility for 

representatives: 20 CFR 404.1740 and 416.1540
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A claimant and representative must inform us about or 
submit ALL known evidence that relates to whether or not 
the claimant is disabled, subject to two exceptions:

Ø Oral and written communications protected by the 
Attorney-client privilege

Ø The representative’s analysis of the claim, that is, 
information subject to the attorney work-product 
doctrine

A representative must help obtain the information or 
evidence that a claimant must submit: 

Ø The revised regulations require a representative to act with reasonable 
promptness to help obtain evidence that the claimant must submit and 
forward it to us for consideration as soon as practicable

Ø The revised regulations explicitly require the representative to assist 
the claimant in submitting ALL required evidence

Ø Failing to disclose evidence that must be submitted or knowingly 
withholding evidence can result in sanctions
(Rules of Conduct and Standards of Responsibility for Representation 20 CFR 404.1740 and 416.1540)
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Ø Review the record before submitting evidence

Ø Do not submit duplicative evidence (Requirement to 
submit all evidence does not require you to provide 
evidence that has already been submitted)

Ø Avoid submitting voluminous evidence at the last 
minute, since it can delay the issuance of the decision
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ØConsider obtaining a medical source statement from a 
treating source, which specifically identifies the 
limitations imposed by the claimant’s impairments

ØConsider filing a pre-hearing memorandum that 
contains:
Ø Brief summary of the facts of the case with citations to 

relevant evidence
Ø Discussion of past or current employment issues (SGA, 

UWAs, sheltered work environments, or worker’s 
compensation issues)

ØConsider submitting a request for an 
On The Record [OTR] decision:

Ø New evidence supports a favorable decision
Ø Identify evidence that supports the onset date requested
Ø Notify the hearing office when the claimant has a terminal 

illness, is homeless, or otherwise has a dire need
Ø If contacted by an attorney adjudicator, work with him or her to 

expedite the processing of the case
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�If claimant is incarcerated, provide the 
hearing office with the address of the facility 
and the release date

ØDo not request a Postponement unless it is 
essential
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ØWhen representing children, be 
prepared to have someone available to 
look after the child, if necessary

�Submit post hearing evidence as soon 
as possible
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ØFee Petitions:  
Ø Submit within 60 days of the decision
Ø As soon as possible when services have been terminated 

or withdrawn

https://www.ssa.gov/representation/

ØAppealing the ALJ Decision:
ØMail or fax the Request for Review of 

Hearing Decision (HA-520 or written 
request) directly to the Appeals Council
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QUESTIONS???

Contact Information

OHO Region-IV Atlanta
61 Forsyth Street SW, Suite 20T10
Atlanta, GA 30303
(404) 562-1182
OOH.R4.ATLANTA.RO@SSA.GOV



11:00  UNDERSTANDING AND USING SCHOOL    
  RECORDS IN THE TRIAL OF A SOCIAL     
  SECURITY CASE
  Sarah E. White, Westmoreland Patterson    
  Moseley & Hinson LLP, Macon
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11:45  LEGISLATIVE UPDATE
  Barbara Silverstone, Executive Director NOSSCR,  
  Englewood Cliffs, NJ
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Ms. Carol V. Clark Member 2019

Mr. Harold T. Daniel, Jr. Member 2019

Ms. Laverne Lewis Gaskins Member 2021

Ms. Allegra J. Lawrence Member 2019

Mr. C. James McCallar, Jr. Member 2021

Mrs. Jennifer Campbell Mock Member 2020

Mr. Brian DeVoe Rogers Member 2019

Mr. Kenneth L. Shigley Member 2020

Mr. A. James Elliott Emory University 2019

Mr. Buddy M. Mears John Marshall 2019

Daisy Hurst Floyd Mercer University 2019

Mr. Cassady Vaughn Brewer Georgia State University 2019

Ms. Carol Ellis Morgan University of Georgia 2019

Hon. John J. Ellington Liaison 2019

Mr. Jeffrey Reese Davis Staff Liaison 2019

Ms. Tangela Sarita King Staff Liaison 2019

ICLE BOARD

Name Position Term Expires

 Member 2019

 Member 2019

Member 2018

 Member 2019

 Member 2018

 Member 2020

Member 2018

 Member 2020

 2019

2019

2019

2019

2018

Carol V. Clark 

Harold T. Daniel, Jr. 

Laverne Lewis Gaskins  

Allegra J. Lawrence 

C. James McCallar, Jr.

Jennifer Campbell Mock 

Patrick T. O'Connor

Kenneth L. Shigley 

A. James Elliott

Buddy M. Mears 

Dean Daisy Hurst Floyd 

Carol Ellis Morgan  

Hon. Harold David Melton

Jeffrey Reese Davis  

Tangela Sarita King  

2018
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Emory University

John Marshall

Mercer University

University of Georgia

Liaison

Staff Liaison

Staff Liaison 2018

Cassady Vaughn Brewer Member 2019
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the 
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the 
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours 
of continuing legal education activity in the area of trial practice. These trial practice hours are 
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of 
“approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess 
trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics,  professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Offi  cial 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at 
the registration desk. ICLE  does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call: 
678-529-6688
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Follow ICLE on social media: 

 http://www.facebook.com/iclega

bit.ly/ICLELinkedIn

#iclega

www.gabar.org/ICLE

INSTITUTE OF CONTINUING LEGAL EDUCATION


