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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Rebecca A. Hall 
Associate Director, ICLE





Presiding:
Douglas A. Henderson, Program Chair; Troutman Sanders LLP, Atlanta, GA

THURSDAY, MARCH 28, 2019

 7:45  REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A jacket or sweater is recommended.)

 8:00  WELCOME AND PROGRAM OVERVIEW
  Douglas A. Henderson, Program Chair; Troutman Sanders LLP, Atlanta, GA

 8:15  FROM THE BENCH—LITIGATION BEST PRACTICES
  Hon. William M. Ray, II, Judge, U.S. District Court, Northern District of Georgia, Atlanta, GA

 9:00  TALC LITIGATION—THE NEXT ASBESTOS?
  John R. Bevis, Barnes Law Group LLC, Marietta, GA
  Robert D. “Bob” Cheeley, Cheeley Law Group LLC, Alpharetta, GA

 9:45  BREAK

 10:00  TRIAL THEMES IN TECHNICAL CASES—LESSONS LEARNED
  Plaintiff Perspective: Jess A. Davis, III, Davis Adams LLC, Decatur, GA
  Defense Perspective: Victoria D. Lockard, Greenberg Traurig LLP, Atlanta, GA

 11:15  LUNCH (Included in registration fee.)

 12:00  COMPLEX LITIGATION: IN-HOUSE PANEL PERSPECTIVES
  Moderator:
  Alison A. Grounds, Troutman Sanders LLP, Atlanta, GA
  Panelists:
  Lynette E. Smith, Chick-fil-A, Inc., Atlanta, GA
  Mary K. McLemore, Georgia-Pacific Corporation, Atlanta, GA
  Melanie S. Jablonski, Georgia Power Company, Atlanta, GA
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 1:15  CLASS ACTIONS INVOLVING HEALTH AND ENVIRONMENTAL CLAIMS—
REQUIREMENTS AND RECENT DEVELOPMENTS

  Carmen R. Toledo, King & Spalding LLP, Atlanta, GA
  Nicholas H. Howell, Troutman Sanders LLP, Atlanta, GA

 2:15  BREAK

 2:30  “EMERGING CONTAMINANTS”—NEW SUBSTANCES,
  NEW REGULATIONS, NEW LAWSUITS
  Matthew Wickersham, Alston & Bird, Los Angeles, CA & Atlanta, GA

 3:30  ADJOURN
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THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM
(Founded 1989)

A Brief History of the Chief Justice’s Commission on Professionalism 

Karlise Y. Grier, Executive Director

The mission of the Commission is to support and encourage lawyers to exercise the highest

levels of professional integrity in their relationships with their clients, other lawyers, the courts and

the public, and to fulfill their obligations to improve the law and legal system and to ensure access

to that system. 

After a series of meetings of key figures in Georgia’s legal community in 1988, in February

of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on Professionalism,

the first entity of this kind in the world created by a high court to address legal professionalism.  In

March of 1989, the Rules of the State Bar of Georgia were amended to lay out the purpose,

members, powers and duties of the Commission.  The brainchild of Justice Thomas Marshall and

past Emory University President James Laney, they were joined by Justices Charles Weltner and

Harold Clarke and then State Bar President A. James Elliot in forming the Commission.  The

impetus for this entity then and now is to address uncivil approaches to the practice of law, as many

believe legal practice is departing from its traditional stance as a high calling – like medicine and

the clergy – to a business.

The Commission carefully crafted a statement of professionalism, A Lawyers Creed and

Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’

relationships with colleagues, clients, judges, law schools and the public, and retained its first

executive director, Hulett “Bucky” Askew.  Professionalism continuing legal education was

mandated and programming requirements were developed by then assistant and second executive

director Sally Evans Lockwood.  During the 1990s, after the Commission conducted a series of

convocations with the bench and bar to discern professionalism issues from practitioners’ views, the

State Bar instituted new initiatives, such as the Committee on Inclusion in the Profession (fka

Women and Minorities in the Profession Committee).  Then the Commission sought the concerns

of the public in a series of town hall meetings held around Georgia.  Two concerns raised in these

meetings were: lack of civility and the economic pressures of law practice.  As a result, the State Bar

of Georgia established the Law Practice Management Program.

Over the years, the Commission has worked with the State Bar to establish other programs

that support professionalism ideals, including the Consumer Assistance Program and the Diversity

Program.  In 1993, under President Paul Kilpatrick, the State Bar’s Committee on Professionalism

partnered with the Commission in establishing the first Law School Orientation on Professionalism

Program for incoming law students held at every Georgia law school.  This program was replicated

at more than forty U.S. law schools.  It engages volunteer practicing attorneys, judges and law

professors with law students in small group discussions of hypothetical contemporary

professionalism and ethics situations. 

In 1997, the Justice Robert Benham Community Service Awards Program was initiated to

recognize members of the bench and bar who have combined a professional career with outstanding

service to their communities around Georgia.  The honorees are recognized for voluntary

participation in community organizations, government-sponsored activities, youth programs,
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religious activities or humanitarian work outside of their professional practice or judicial duties. 

This annual program is now usually held at the State Bar Headquarters in Atlanta and is co-

sponsored by the Commission and the State Bar.  The program generally attracts several hundred

attendees who celebrate Georgia lawyers who are active in the community.

In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third

executive director.  In addition to providing multiple CLE programs for local bars, government and

law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a group that

informs and vets ideas of persons interested in development of professionalism programs. She

authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES OF THE

PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for

Professional Responsibility (July 2013) and recently added to the newly-released accompanying

Instructor’s Manual (April 2017).  Ms. Hanson retired in August 2017 after a distinguished career

serving the Commission.

Today, the Commission, which meets three times per year, is under the direction and

management of its fourth executive director, attorney Karlise Yvette Grier.  The Commission

continues to support and advise persons locally, nationally and globally who are interested in

professionalism programming and maintains a resource library to support its mission.  The Chief

Justice of the Supreme Court of Georgia serves as the Commission’s chair, and Chief Justice P.

Harris Hines currently serves in this capacity.  The Commission has twenty-two members

representing practicing lawyers, the state appellate and trial courts, the federal district court, all

Georgia law schools and the public. (See Appendix A).  In addition to the executive director, the

Commission staff includes Terie Latala (Assistant Director) and Nneka Harris Daniel

(Administrative Assistant).  With its chair, members and staff, the Commission is well equipped to

fulfill its mission and to inspire and develop programs to address today’s needs of the legal

profession and those concerns on the horizon.  (See Appendix B).  

The Commission works through committees (Access to Justice, Finance and Personnel,

Educational Video Projects, Professionalism Curriculum, Benham Awards Selection) in carrying

out some of its duties.  It also works with other state and national entities, such as the American Bar

Association’s Center for Professional Responsibility and its other groups.  To keep Georgia Bar

members abreast of professionalism activities and issues, there is a regular column on the

Professionalism Page of every issue of the Georgia Bar Journal.  Current Commission projects

include: globalization of the law, the delivery of legal services, addressing issues of lawyers aging

in the practice of law, intergenerational communications, innovations in professionalism law school

curriculum and supporting access to justice initiatives. 

After 29 years, the measure of effectiveness of the Chief Justice’s Commission on

Professionalism may ultimately rest in the actions, character and demeanor of every Georgia lawyer. 

There remains work to do.  The Commission’s leadership and dedication to this cause, along with

Georgia’s capable, committed and innovative bench and bar, will continue to lead the charge,

movement and dialogue on legal professionalism.

Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W.
Suite 104
Atlanta, Georgia 30303
(404) 225-5040
professionalism@cjcpga.org 
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION

THE MEANING OF PROFESSIONALISM

The three ancient learned professions were the law, medicine, and ministry.  The word

profession comes from the Latin professus, meaning to have affirmed publicly.  As one legal scholar

has explained, “The term evolved to describe occupations that required new entrants to take an oath

professing their dedication to the ideals and practices associated with a learned calling.”   Many1

attempts have been made to define a profession in general and lawyer professionalism in particular. 

The most commonly cited is the definition developed by the late Dean Roscoe Pound of Harvard

Law School:

The term refers to a group . . . pursuing a learned art as a common calling in the spirit

of public service - no less a public service because it may incidentally be a means of

livelihood.  Pursuit of the learned art in the spirit of a public service is the primary

purpose.2

Thinking about professionalism and discussing the values it encompasses can provide

guidance in the day-to-day practice of law.  Professionalism is a wide umbrella of values

encompassing competence, character, civility, commitment to the rule of law, to justice and to the

public good.  Professionalism calls us to be mindful of the lawyer’s roles as officer of the court,

advocate, counselor, negotiator, and problem solver.  Professionalism asks us to commit to

improvement of the law, the legal system, and access to that system.  These are the values that make

us a profession enlisted in the service not only of the client but of the public good as well.  While

none of us achieves perfection in serving these values, it is the consistent aspiration toward them that

defines a professional.  The Commission encourages thought not only about the lawyer-client

relationship central to the practice of law but also about how the legal profession can shape us as

people and a society.

BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA

In 1986, the American Bar Association ruefully reported that despite the fact that

lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’

professionalism, by contrast, may well be in steep decline:

       DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994)
1

       ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953)
2
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[Although] lawyers have tended to take the rules more seriously because of an

increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have

also tended to look at nothing but the rules; if conduct meets the minimum

standard, lawyers tend to ignore exhortations to set their standards at a higher

level.3

The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover what

is minimally required of lawyers, “professionalism” encompasses what is more broadly expected

of them – both by the public and by the best traditions of the legal profession itself.

In response to these challenges, the State Bar of Georgia and the Supreme Court of Georgia

embarked upon a long-range project – to raise the professional aspirations of lawyers in the state. 

Upon taking office in June 1988, then State Bar President A. James Elliott gave Georgia’s

professionalism movement momentum when he placed the professionalism project at the top of his

agenda.  In conjunction with Chief Justice Marshall, President Elliott gathered 120 prominent judges

and lawyers from around the state to attend the first Annual Georgia Convocation on

Professionalism.   

For its part, the Georgia Supreme Court took three important steps to further the

professionalism movement in Georgia.  First, at the first Convocation, the Supreme Court of Georgia

announced and administered to those present a new Georgia attorney’s oath emphasizing the virtue

of truthfulness, reviving language dating back to 1729.  (See also Appendix C).  Second, as a result

of the first Convocation, in 1989, the Supreme Court of Georgia took two additional significant steps

to confront the concerns and further the aspirations of the profession.  First, it created the Chief

Justice’s Commission on Professionalism (the “Commission”) and gave it a primary charge of

ensuring that the practice of law in this state remains a high calling, enlisted in the service not only

of the client, but of the public good as well.  This challenging mandate was supplemented by the

Court’s second step, that of amending the mandatory continuing legal education (CLE) rule to

require all active Georgia lawyers to complete one hour of Professionalism CLE each year [Rule 8-

104 (B)(3) of the Rules and Regulations for the Organization and Government of the State Bar of

Georgia and Regulation (4) thereunder].  

GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT

Beginning in 1990, the Georgia Supreme Court required all active Georgia lawyers to

complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and

Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)

thereunder].  The one hour of Professionalism CLE is distinct from and in addition to the required

ethics CLE.  The general goal of the Professionalism CLE requirement is to create a forum in which

lawyers, judges and legal educators can explore the meaning and aspirations of professionalism in

       AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE SPIRIT OF PUBLIC SERVICE:” A
3

BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, (1986) P.7.
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contemporary legal practice and reflect upon the fundamental premises of lawyer professionalism

– competence, character, civility, commitment to the rule of law, to justice, and to the public good. 

Building a community among the lawyers of this state is a specific goal of this requirement.

DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM

The Supreme Court has distinguished between ethics and professionalism, to the extent of

creating separate one-hour CLE requirements for each.  The best explanation of the distinction

between ethics and professionalism that is offered by former Chief Justice Harold Clarke of the

Georgia Supreme Court:

“. . . the idea [is] that ethics is a minimum standard which is required of all

lawyers, while professionalism is a higher standard expected of all lawyers.”

Laws and the Rules of Professional Conduct establish minimal standards of consensus

impropriety; they do not define the criteria for ethical behavior.  In the traditional sense, persons are

not “ethical” simply because they act lawfully or even within the bounds of an official code of

ethics.  People can be dishonest, unprincipled, untrustworthy, unfair, and uncaring without breaking

the law or the code.  Truly ethical people measure their conduct not by rules but by basic moral

principles such as honesty, integrity and fairness.

The term “Ethics” is commonly understood in the CLE context to mean “the law of

lawyering” and the rules by which lawyers must abide in order to remain in good standing before

the bar.  Legal Ethics CLE also includes malpractice avoidance.  “Professionalism” harkens back

to the traditional meaning of ethics discussed above.  The Commission believes that lawyers should

remember in counseling clients and determining their own behavior that the letter of the law is only

a minimal threshold describing what is legally possible, while professionalism is meant to address

the aspirations of the profession and how we as lawyers should behave.  Ethics discussions tend to

focus on misconduct -- the negative dimensions of lawyering.  Professionalism discussions have

an affirmative dimension -- a focus on conduct that preserves and strengthens the dignity,

honor, and integrity of the legal system.

As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect

more of lawyers than mere compliance with legal and ethical requirements.” 

ISSUES AND TOPICS

In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See Appendix

D) and an Aspirational Statement on Professionalism (See Appendix E).  These two documents

should serve as the beginning points for professionalism discussions, not because they are to be

imposed upon Georgia lawyers or bar associations, but because they serve as words of

encouragement, assistance and guidance.  These comprehensive statements should be utilized to

frame discussions and remind lawyers about the basic tenets of our profession.
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Specific topics which can be the subjects of Professionalism CLE include:

� Access to Justice

� Administration of Justice

� Advocacy - effective persuasive advocacy techniques for trial, appellate, and other

representation contexts

� Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early neutral

evaluation, other dispute resolution processes alternative to litigation

� Billable Hours

� Civility

� Client Communication Skills

� Client Concerns and Expectations

� Client Relations Skills

� Commercial Pressures

� Communication Skills (oral and written)

� Discovery - effective techniques to overcome misuse and abuse

� Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation, socioeconomic

status

� Law Practice Management - issues relating to development and management of a law

practice including client relations and technology to promote the efficient, economical and

competent delivery of legal services.  

Practice Management CLE includes, but is not limited to, those

activities which (1) teach lawyers how to organize and manage their

law practices so as to promote the efficient, economical and

competent delivery of legal services; and (2) teach lawyers how to

create and maintain good client relations consistent with existing

ethical and professional guidelines so as to eliminate malpractice

claims and bar grievances while improving service to the client and

the public image of the profession.

� Mentoring

� Proficiency and clarity in oral, written, and electronic communications - with the court,

lawyers, clients, government agencies, and the public 

� Public Interest

� Quality of Life Issues - balancing priorities, career/personal transition, maintaining

emotional and mental health, stress management, substance abuse, suicide prevention,

wellness

� Responsibility for improving the administration of justice

� Responsibility to ensure access to the legal system

� Responsibility for performing community, public and pro bono service

� Restoring and sustaining public confidence in the legal system, including courts, lawyers,

the systems of justice
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� Roles of Lawyers

The Lawyer as Advocate

The Lawyer as Architect of Future Conduct

The Lawyer as Consensus Builder

The Lawyer as Counselor

The Lawyer as Hearing Officer

The Lawyer as In-House Counsel

The Lawyer as Judge (or prospective judge)

The Lawyer as Negotiator

The Lawyer as Officer of the Court

The Lawyer as Problem Solver

The Lawyer as Prosecutor

The Lawyer as Public Servant

� Satisfaction in the Legal Profession

� Sexual Harassment

� Small Firms/Solo Practitioners

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the University

of Chicago Law Schools, often cautioned his students:

The lawyer is a man of many conflicts.  More than anyone else in our society, he

must contend with competing claims on his time and loyalty.   You must represent

your client to the best of your ability, and yet never lose sight of the fact that you are

an officer of the court with a special responsibility for the integrity of the legal

system.  You will often find, brethren and sistern, that those professional duties do

not sit easily with one another.  You will discover, too, that they get in the way of

your other obligations – to your conscience, your God, your family, your partners,

your country, and all the other perfectly good claims on your energies and hearts. 

You will be pulled and tugged in a dozen directions at once.  You must learn to

handle those conflicts.4

The real issue facing lawyers as professionals is developing the capacity for critical and

reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn.  A

major goal of Professionalism CLE is to encourage introspection and dialogue about these issues. 

       MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994)
4
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CHIEF JUSTICE’S COMMISSION ON

PROFESSIONALISM

P. Harris Hines, Chief Justice

Supreme Court of Georgia

Karlise Y. Grier

Executive Director

Terie Latala

Assistant Director

Nneka Harris-Daniel

Administrative Assistant

Suite 620 • 104 Marietta Street, NW • Atlanta, Georgia 30303

Phone: (404) 225-5040 • Fax: (404) 225-5041 • E-mail: professionalism@cjcpga.org

APPENDICES

A – 2017-2018 COMMISSION MEMBERS

B – MISSION STATEMENT

C – OATH OF ADMISSION

D – A LAWYER’S CREED

E – ASPIRATIONAL STATEMENT ON

        PROFESSIONALISM
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APPENDIX A

CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

2017 - 2018

Members

The Honorable P. Harris Hines (Chair), Atlanta

Professor Nathan S. Chapman, Athens

Professor Clark D. Cunningham, Atlanta

The Honorable J. Antonio DelCampo, Atlanta

Mr. Gerald M. Edenfield, Statesboro

The Honorable Susan E. Edlein, Atlanta

Ms. Elizabeth L. Fite, Decatur

Ms. Rebecca Grist, Macon

Associate Dean Sheryl Harrison-Mercer, Atlanta

The Honorable Horace J. Johnson, Covington

The Honorable Steve C. Jones, Atlanta

Ms. Nicole C. Leet, Atlanta

Professor Patrick E. Longan, Macon

Ms. Maria Mackay, Watkinsville

The Honorable Carla W. McMillian, Atlanta

Mr. Brian D. “Buck” Rogers, Atlanta

Ms. Claudia S. Saari, Decatur

Ms. Adwoa Ghartey-Tagoe Seymour, Atlanta

Assistant Dean Rita A. Sheffey, Atlanta

Ms. Nicki Noel Vaughan, Gainesville

Mr. R. Kyle Williams, Decatur

Dr. Monica L. Willis-Parker, Stone Mountain

Advisors

The Honorable Robert Benham, Atlanta

The Honorable Brenda S. Hill Cole, Atlanta

Ms. Jennifer M. Davis, Atlanta

The Honorable Britt C. Grant, Atlanta

The Honorable Harold D. Melton, Atlanta

Professor Roy M. Sobelson, Atlanta 

LIAISONS

Mr. Robert Arrington, Atlanta

Mr. Jeffrey R. Davis, Atlanta 

Ms. Paula J. Frederick, Atlanta 

Professor Nicole G. Iannarone, Atlanta 

Ms. Tangela S. King, Atlanta 

Ms. Michelle E. West, Atlanta

Ms. DeeDee Worley, Atlanta

Staff

Ms. Karlise Y. Grier, Atlanta

Ms. Terie Latala, Atlanta

Ms. Nneka Harris-Daniel, Atlanta

Italics denotes public member/non-lawyer
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APPENDIX B

MISSION STATEMENT

The mission of the Chief Justice’s Commission on

Professionalism is to support and encourage lawyers to exercise

the highest levels of professional integrity in their relationships

with their clients, other lawyers, the courts, and the public and

to fulfill their obligations to improve the law and the legal

system and to ensure access to that system.

CALLING TO TASKS

The Commission seeks to foster among lawyers an active

awareness of its mission by calling lawyers to the following

tasks, in the words of former Chief Justice Harold Clarke:

1. To recognize that the reason for the existence of lawyers

is to act as problem solvers performing their service on

behalf of the client while adhering at all times to the

public interest;

2. To utilize their special training and natural talents in

positions of leadership for societal betterment;

3. To adhere to the proposition that a social conscience and

devotion to the public interest stand as essential elements

of lawyer professionalism.

�������
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APPENDIX C

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE

DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH

In 1986, Emory University President James T. Laney delivered a lecture on “Moral

Authority in the Professions.”  While expressing concern about the decline in moral authority of all

the professions, he focused on the legal profession because of the respect and confidence in which

it has traditionally been held and because it has been viewed as serving the public in unique and

important ways.  Dr. Laney expressed the fear that the loss of moral authority has as serious a

consequence for society at large as it does for the legal profession.

For its part, the Georgia Supreme Court took an important step to further the professionalism 

moment in Georgia.  At the first convocation on professionalism, the Court announced and

administered to those present a new Georgia attorney’s oath emphasizing the virtue of truthfulness,

reviving language dating back to 1729.  Reflecting the idea that the word “profession” derives from

a root meaning “to avow publicly,” this new oath of admission to the State Bar of Georgia indicates

that whatever other expectations might be made of lawyers, truth-telling is expected, always and

everywhere, of every true professional.  Since the convocation, the new oath has been administered

to thousands of lawyers in circuits all over the state.  

Attorney’s Oath

I,_____________, swear that I will truly and honestly, justly, and uprightly demean myself,

according to the laws, as an attorney, counselor, and solicitor, and that I will support and defend

the Constitution of the United States and the Constitution of the State of Georgia.  So help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on

Professionalism was asked to revise the Oath of Admission to make the wording more relevant to

the current practice of law, while retaining the original language calling for lawyers to “truly and

honestly, justly and uprightly” conduct themselves.  The revision was approved by the Georgia

Supreme Court in 2002.
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OATH OF ADMISSION

TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,

justly and uprightly conduct myself as a member of this learned

profession and in accordance with the Georgia Rules of

Professional Conduct, as an attorney and counselor and that I will

support and defend the Constitution of the United States and the

Constitution of the State of Georgia.  So help me God.”

As revised by the Supreme Court of Georgia, April 20, 2002
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A LAWYER’S CREED

To my clients, I offer faithfulness, competence, diligence, and good

judgement.  I will strive to represent you as I would want to be represented and to be

worthy of your trust.

To the opposing parties and their counsel, I offer fairness, integrity, and

civility.  I will seek reconciliation and, if we fail, I will strive to make our dispute a

dignified one.

To the courts, and other tribunals, and to those who assist them, I offer

respect, candor, and courtesy.  I will strive to do honor to the search for justice.

To my colleagues in the practice of law, I offer concern for your welfare.  I

will strive to make our association a professional friendship.

To the profession, I offer assistance.  I will strive to keep our business a

profession and our profession a calling in the spirit of public service.

To the public and our systems of justice, I offer service.  I will strive to

improve the law and our legal system, to make the law and our legal system available

to all, and to seek the common good through the representation of my clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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ASPIRATIONAL STATEMENT ON PROFESSIONALISM

The Court believes there are unfortunate trends of commercialization and loss of

professional community in the current practice of law.  These trends are manifested in an undue

emphasis on the financial rewards of practice, a lack of courtesy and civility among members of

our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of

regard for others and for the common good.  As a community of professionals, we should strive

to make the internal rewards of service, craft, and character, and not the external reward of

financial gain, the primary rewards of the practice of law.  In our practices we should remember

that the primary justification for who we are and what we do is the common good we can achieve

through the faithful representation of people who desire to resolve their disputes in a peaceful

manner and to prevent future disputes.  We should remember, and we should help our clients

remember, that the way in which our clients resolve their disputes defines part of the character of

our society and we should act accordingly.

As professionals, we need aspirational ideals to help bind us together in a professional

community.  Accordingly, the Court issues the following Aspirational Statement setting forth

general and specific aspirational ideals of our profession.  This statement is a beginning list of the

ideals of our profession.  It is primarily illustrative.  Our purpose is not to regulate, and certainly

not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a

professionalism that can stand against the negative trends of commercialization and loss of

community.  It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use the

following aspirational ideals to reexamine the justifications of the practice of law in our society and

to consider the implications of those justifications for their conduct.  The Court feels that

enhancement of professionalism can be best brought about by the cooperative efforts of the

organized bar, the courts, and the law schools with each group working independently, but also

jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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GENERAL ASPIRATIONAL IDEALS

As a lawyer, I will aspire:

(a) To put fidelity to clients and, through clients, to the common good, before selfish

interests.

(b) To model for others, and particularly for my clients, the respect due to those we call

upon to resolve our disputes and the regard due to all participants in our dispute

resolution processes.

(c) To avoid all forms of wrongful discrimination in all of my activities including

discrimination on the basis of race, religion, sex, age, handicap, veteran status, or

national origin.  The social goals of equality and fairness will be personal goals for

me.

(d) To preserve and improve the law, the legal system, and other dispute resolution

processes as instruments for the common good.

(e) To make the law, the legal system, and other dispute resolution processes available

to all.

(f) To practice with a personal commitment to the rules governing our profession and

to encourage others to do the same.

(g) To preserve the dignity and the integrity of our profession by my conduct.  The

dignity and the integrity of our profession is an inheritance that must be maintained

by each successive generation of lawyers.

(h) To achieve the excellence of our craft, especially those that permit me to be the

moral voice of clients to the public in advocacy while being the moral voice of the

public to clients in counseling.  Good lawyering should be a moral achievement for

both the lawyer and the client.

(i) To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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SPECIFIC ASPIRATIONAL IDEALS

As to clients, I will aspire:

(a) To expeditious and economical achievement of all client objectives.

(b) To fully informed client decision-making.  

As a professional, I should:

(1) Counsel clients about all forms of dispute resolution;

(2) Counsel clients about the value of cooperation as a means towards the

productive resolution of disputes;

(3) Maintain the sympathetic detachment that permits objective and

independent advice to clients;

(4) Communicate promptly and clearly with clients; and,

(5) Reach clear agreements with clients concerning the nature of the

representation.

(c) To fair and equitable fee agreements.  

As a professional, I should:

(1) Discuss alternative methods of charging fees with all clients;

(2) Offer fee arrangements that reflect the true value of the services rendered;

(3) Reach agreements with clients as early in the relationship as possible;

(4) Determine the amount of fees by consideration of many factors and not just

time spent by the attorney;

(5) Provide written agreements as to all fee arrangements; and,

(6) Resolve all fee disputes through the arbitration methods provided by the

State Bar of Georgia.

(d) To comply with the obligations of confidentiality and the avoidance of conflicting

loyalties in a manner designed to achieve the fidelity to clients that is the purpose

of these obligations.

As to opposing parties and their counsel, I will aspire:

(a) To cooperate with opposing counsel in a manner consistent with the competent

representation of all parties.  

As a professional, I should:

(1) Notify opposing counsel in a timely fashion of any cancelled appearance;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(2) Grant reasonable requests for extensions or scheduling changes; and,

(3) Consult with opposing counsel in the scheduling of appearances, meetings,

and depositions.

(b) To treat opposing counsel in a manner consistent with his or her professional

obligations and consistent with the dignity of the search for justice.  

As a professional, I should:

(1) Not serve motions or pleadings in such a manner or at such a time as to

preclude opportunity for a competent response;

(2) Be courteous and civil in all communications;

(3) Respond promptly to all requests by opposing counsel;

(4) Avoid rudeness and other acts of disrespect in all meetings including

depositions and negotiations;

(5) Prepare documents that accurately reflect the agreement of all parties; and,

(6) Clearly identify all changes made in documents submitted by opposing

counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:

(a) To represent my clients in a manner consistent with the proper functioning of a fair,

efficient, and humane system of justice.  

As a professional, I should:

(1) Avoid non-essential litigation and non-essential pleading in litigation;

(2) Explore the possibilities of settlement of all litigated matters;

(3) Seek non-coerced agreement between the parties on procedural and

discovery matters;

(4) Avoid all delays not dictated by a competent presentation of a client’s

claims;

(5) Prevent misuses of court time by verifying the availability of key

participants for scheduled appearances before the court and by being

punctual; and,

(6) Advise clients about the obligations of civility, courtesy, fairness,

cooperation, and other proper behavior expected of those who use our

systems of justice.

(b) To model for others the respect due to our courts.  

As a professional I should:

(1) Act with complete honesty;

(2) Know court rules and procedures;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(3) Give appropriate deference to court rulings;

(4) Avoid undue familiarity with members of the judiciary;

(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of

members of the judiciary;

(6) Show respect by attire and demeanor;

(7) Assist the judiciary in determining the applicable law; and,

(8) Seek to understand the judiciary’s obligations of informed and impartial

decision-making.

As to my colleagues in the practice of law, I will aspire:

(a) To recognize and to develop our interdependence;

(b) To respect the needs of others, especially the need to develop as a whole person;

and,

(c) To assist my colleagues become better people in the practice of law and to accept

their assistance offered to me.

As to our profession, I will aspire:

(a) To improve the practice of law.  

As a professional, I should:

(1) Assist in continuing legal education efforts;

(2) Assist in organized bar activities; and,

(3) Assist law schools in the education of our future lawyers.

(b) To protect the public from incompetent or other wrongful lawyering.  

As a professional, I should:

(1) Assist in bar admissions activities;

(2) Report violations of ethical regulations by fellow lawyers; and,

(3) Assist in the enforcement of the legal and ethical standards imposed upon

all lawyers.

As to the public and our systems of justice, I will aspire:

(a) To counsel clients about the moral and social consequences of their conduct.

(b) To consider the effect of my conduct on the image of our systems of justice

including the social effect of advertising methods. 

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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As a professional, I should ensure that any advertisement of my services:

(1) is consistent with the dignity of the justice system and a learned profession;

(2) provides a beneficial service to the public by providing accurate information

about the availability of legal services;

(3) educates the public about the law and legal system;

(4) provides completely honest and straightforward information about my

qualifications, fees, and costs; and,

(5) does not imply that clients’ legal needs can be met only through aggressive

tactics.

(c) To provide the pro bono representation that is necessary to make our system of

justice available to all.

(d) To support organizations that provide pro bono representation to indigent clients.

(e) To improve our laws and legal system by, for example:

(1) Serving as a public official;

(2) Assisting in the education of the public concerning our laws and legal

system;

(3) Commenting publicly upon our laws; and,

(4) Using other appropriate methods of effecting positive change in our laws

and legal system.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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DISCOVERY IN THE ERA OF ELECTRONICALLY STORED INFORMATION 

Executive Summary

What is document discovery and how is it any different than it has always been?

“discovery about discovery,” and result in adverse findings on the merits or severe sanctions 

Data Identification and Preservation

State bars are recognizing eDiscovery knowledge and skill to be an integral part of a lawyer’s basic duty of 
See, e.g.,

(2015) (“[T]he duty of competence requires an attorney to assess his or her own e
part of the attorney’s duty to provide the client with competent representation.” If lacking such skills, “the attorney 
must try to acquire sufficient learning and skill, or associate or consult with someone with expertise to assist.”).
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Zubulake v. Warburg
“counsel must issue a ‘litigation hold’ at the outset of litigation 
reasonably anticipated,” communicate with the “key players,” instruct employees on data 

litigation counsel have “an obligation to d
preserve documents which may be relevant to the case”; they also have “an affirmative 

rch the sources of discoverable information.”

striking of defendant’s affirmative defenses and deeming a plaintiff’s 

reducing a plaintiff’s damages award by $250 million for failing to 

not

See, e.g., Silvestri v. Gen. Motors Corp.
Zubulake v. UBS Warburg 34 (S.D.N.Y. 2004) (“Zubulake V”) (emphasis added).
Brown v. Tellermate Holdings Ltd.,

Crews v. Avco Corp.
SK Hynix, Inc. v. Rambus, Inc.
In the Matter of Certain Opaque Polymers

See, e.g., Blue Sky Travel & Tours, LLC v. Al Tayyar
Mar. 31, 2015): “[A] party is not require
knew or should have known were, or could be, relevant to the parties’ dispute.” 

The Sedona Conference Commentary on Legal Holds: The Trigger and the Process
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ctions only “[i]f electronically stored information that should have been preserved in the 
because a party failed to take reasonable steps to

preserve it . . .”

What is required to meet preservation obligations?

Identify data custodians and noncustodial sources likely to possess or contain
relevant information

Issue a written legal hold to custodians with a description of relevant information
and instructions for compliance.

Monitor and revise the scope of the legal hold as facts develop, and periodically
send amended holds or reissue holds as appropriate.

Coordinate with IT to suspend autodelete policies affecting relevant custodians
or sources, determine appropriate processes for handling data from relevant former or
departing employees, and identify sources that require specific measures for preservation or
sources that cannot be preserved.

client’s most knowledgeable IT resources from the very beginning of

Chapter 4 
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Identify sources that require collection for preservation and then collect such
sources in a forensicallysound manner that preserves relevant metadata.

Maintain thorough documentation of all steps taken to preserve relevant data.

reasonableness of a party’s actions. Thorough documentation of preservation decisions, policies, 
and procedures should be maintained to demonstrate the reasonableness of a party’s efforts in the 

Data Collection and Filtering

Can clients collect the relevant information and email it to counsel or upload it to
Dropbox?

“reasonable inquiry” to understand each

$130,000 in fees as a result of discovery failures: “While counsel may trust 
his client, he must make a reasonable inquiry into whether his client’s responses to discovery 

his client’s 
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possession before certifying that production is complete.” Other courts have held that “it is not 

esponse.” Moreover, a lawyer’s ethical duty of 

or the client’s employees assisting in the discovery process.

What happens after data is collected?

organized custodian’s computer may result in a narrowly targeted collection 

Document Review and Production

Play Visions, Inc. v. Dollar Tree Stores, Inc.

Tellermate Holdings Ltd., .
See 193 at 5 (2015) (“An 

the client. The attorney must do so by remaining regularly engaged in the expert’s 

discovery tasks at hand.”).
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On July 16, 2018, the United States Court of Appeals for the Sixth Circuit 
affirmed an Ohio federal court’s certification of a so-called “issue class” 
under Federal Rule of Civil Procedure 23(c)(4) in Martin v. Behr Dayton 
Thermal Products LLC,1 thereby becoming one of the few courts that have 
certified a Rule 23(c)(4) issue class in a toxic tort action.  By joining certain 
circuits that have adopted a “broad” approach to issue classes, the Sixth 
Circuit has allowed plaintiffs to proceed on a class basis by merely 
showing that common questions predominate over individualized questions 
with respect to seven issues.  The court thus affirmed the district court’s 
conclusion that individualized issues of causation, injury, and damages 
could be reserved for follow-on proceedings—a ruling that may serve as 
persuasive authority for future toxic tort plaintiffs who seek to certify a class 
without having to establish a defendant’s liability to any individual class 
member with common proof. 

BACKGROUND 

In 2008, thirty residents of the McCook Field neighborhood of Dayton, Ohio 
filed suit against four corporate defendants—Behr Dayton Thermal 
Products LLC; Behr America, Inc.; Chrysler Motors LLC; and Aramark 
Uniform & Career Apparel, Inc.—alleging that the companies had 
contaminated the groundwater beneath their properties with carcinogenic 
volatile organic compounds (VOCs).2  Although the plaintiffs had access to 
drinking water from a municipal water source, they alleged that the 
chemicals in the groundwater exceeded regulatory safe levels and created 
a risk of VOC vapor intrusion in their homes and buildings.3  They sued 
defendants on behalf of a class encompassing 540 properties, raising 
claims such as trespass, nuisance, strict liability, and negligence.4   

Plaintiffs sought certification under Rule 23(b)(3), which requires plaintiffs 
to show, among other things, that “questions of law or fact common to 
class members predominate over any questions affecting only individual 
members, and that a class action is superior to other available methods for 
fairly and efficiently adjudicating the controversy.”5  Alternatively, they 
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sought certification under Rule 23(c)(4), which provides that “[w]hen appropriate, an action may be brought or maintained 
as a class action with respect to particular issues.”6  The Southern District of Ohio rejected plaintiffs’ attempt to certify 
under Rule 23(b)(3), holding that individualized issues of causation and injury-in-fact defeated their effort to show 
predominance.7  The court determined, however, that plaintiffs’ inability to satisfy the predominance requirement with 
respect to the entire action did not pose an insuperable obstacle to issue-class certification under Rule 23(c)(4).  
Accordingly, the district court certified seven allegedly “common” issues—including questions concerning each 
defendant’s role in creating the contamination, whether the defendants engaged in abnormally dangerous activities, the 
foreseeability of subsequent injuries, the extent of the plume boundaries, whether defendants caused class members to 
incur “the potential for vapor intrusion,” and whether they negligently failed to investigate and remediate the 
contamination.8  Although acknowledging that individualized issues of causation, fact-of-injury, and damages could not 
be resolved via common proof, the district court posited that a Special Master could be appointed to resolve the 
remaining individual issues.9      

THE SIXTH CIRCUIT’S OPINION 

On appeal, a three-judge panel of the Sixth Circuit unanimously affirmed the district court in a published opinion.10  The 
Sixth Circuit primarily focused on the split among circuits concerning how the predominance requirement should function 
in issue-class certification.  Under the “broad” view—recognized by the Second, Fourth, Seventh, and Ninth Circuits—a 
plaintiff seeking to certify a Rule 23(c)(4) issue class need not show that the entire action could satisfy the Rule 23(b)(3) 
predominance requirement.11  By contrast, under the “narrow” approach adopted by the Fifth Circuit in Castano v. 
American Tobacco Company, and largely endorsed by the Eleventh Circuit, a district court “cannot manufacture 
predominance through the nimble use of subdivision (c)(4),” which is merely “a housekeeping rule that allows courts to 
sever the common issues for a class trial.”12  Other circuits—such as the Third and Eighth Circuits—have declined to 
adopt either position, opting instead for more functional, efficiency-based approaches.13   

The Sixth Circuit first concluded that “the broad approach respects each provision’s contribution to class determinations 
by maintaining Rule 23(b)(3)’s rigor without rendering Rule 23(c)(4) superfluous.”14  Next, the Sixth Circuit found that, 
under this standard, the district court did not err in finding that the proposed issue class passed muster under Rule 
23(b)(3) because the seven certified issues did not overlap with injury-in-fact or causation determinations, thus ensuring 
that individualized inquiries did not “taint” the class proceeding.15  Moreover, recognizing that the superiority requirement 
“functions as a backstop against inefficient use of Rule 23(c)(4),” the Sixth Circuit concluded that resolution of the 
certified issues would materially advance the litigation.16  Lastly, the Sixth Circuit declined to address the question of 
whether the Special Master procedure referenced by the district court would violate the Seventh Amendment—which 
prohibits reviewing courts from reexamining any fact tried by a jury in any manner other than according to the common 
law17—because the district court had not formally settled on a specific procedure to resolve either the common issues or 
the separate individualized issues.18    

POTENTIAL IMPLICATIONS FOR COMPANIES FACING TOXIC TORT CLASS ACTIONS 

The Sixth Circuit’s opinion in Martin is significant in several respects.  First, it resolved an undecided question in the Sixth 
Circuit: whether plaintiffs must show that common questions predominate over individualized questions with respect to 
the entire action before a Rule 23(c)(4) issue class can be certified.  Second, it represents one of the few examples in 
which a court has certified a Rule 23(c)(4) issue class in a toxic tort class action.19  Third, and perhaps most importantly, 
the Sixth Circuit held that, at least on the record before it, the resolution of plaintiffs’ seven “common” issues would 
materially advance the litigation even though individualized issues of causation, injury, and damages—required elements 
of all tort claims in virtually every jurisdiction—would need to be resolved in separate proceedings.  Martin thus appears 
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to part ways with courts that have concluded, even in circuits that have adopted the “broad” conception of Rule 23(c)(4), 
that issue classes cannot be certified where fundamental liability questions remain unresolved.20 

Though the Sixth Circuit’s ruling in Martin may inspire more plaintiffs to pursue Rule 23(c)(4) issue classes in toxic tort 
cases, defendants can seek to combat such efforts by deploying key arguments that will be available in many—if not 
most—environmental contamination cases.  First, defendants should develop a factual record demonstrating that 
individualized inquiries overwhelm the common questions even within each Rule 23(c)(4) issue.  For instance, the Sixth 
Circuit noted in Martin that, while the defendants disputed the plume boundaries drawn by plaintiffs’ expert, the 
defendants did not contend that contamination varied within the plume itself.21  In so doing, the court implied that 
variations within the plume could potentially present an individualized issue sufficient to foreclose  Rule 23(c)(4) 
certification.  Moreover, even if an issue is truly “common” for purposes of Rule 23(c)(4), defendants should also be 
prepared to argue that separate proceedings to resolve key individual issues such as causation, injury, and damages 
preclude plaintiffs’ ability to show that a Rule 23(c)(4) class would materially advance the litigation.22  In particular, 
defendants should press plaintiffs to identify exactly how these issues will be resolved in follow-on proceedings and not 
allow them to avoid Rule 23 scrutiny with vague assertions that this all can be determined at some later point “down the 
road.”  Indeed, it is critical that the plaintiffs be compelled to articulate the process with specificity so that the district court 
can determine, at the outset, whether the proposed procedure will implicate important Seventh Amendment concerns or 
otherwise present insurmountable manageability problems.     
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1 Slip Op. No. 17-3663 (6th Cir. July 16, 2018).   
2 Id. at 1.   
3 Id. at 2.   
4 Id. at 4.   
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6 Fed. R. Civ. P. 23(c)(4).   
7 Martin, Slip Op. at 4. 
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9 Id.   
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11 See, e.g., In re Nassau Cty. Strip Search Cases, 461 F.3d 219, 227 (2d Cir. 2006); Gunnells v. Healthplan Servs., Inc., 348 F.3d 417, 439–45 (4th 
Cir. 2003); Pella Corp. v. Saltzman, 606 F.3d 391, 394 (7th Cir. 2010); Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1996).   
12 84 F.3d 734, 745 n.21 (5th Cir. 1996); see also Sacred Heart Sys., Inc. v. Humana Military Healthcare Servs., Inc., 601 F.3d 1159, 1176 (11th Cir. 
2010).   
13 Gates v. Rohm & Haas Co., 655 F.3d 255, 273 (3d Cir. 2011); In re St. Jude Med., Inc., 522 F.3d 836, 841 (8th Cir. 2008).   
14 Martin, Slip Op. at 9.   
15 Id. at 11.   
16 Id. at 9, 14.   
17 U.S. Const. amend. VII (“[N]o fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of 
the common law.”).   
18 Martin, Slip Op. at 14–15.   
19 See Gates, 655 F.3d at 274 (denying certification of liability-only issue class where “[a] trial on whether the defendants discharged vinylidene 
chloride into the lagoon that seeped in the shallow aquifer and whether the vinyl chloride evaporated from the air from the shallow aquifer is unlikely to 
substantially aid resolution of the substantial issues on liability and causation”).  But see Good v. Am. Water Works Co., Inc., 310 F.R.D. 274, 296 
(S.D.W. Va. 2015) (certifying liability-only issue class under Rule 23(c)(4) in groundwater contamination case).   
20 Moeller v. Taco Bell Corp., No. C 02-5849 PJH, 2012 WL 3070863, at *5 (N.D. Cal. July 26, 2012) (holding that Rule 23(c)(4) issue certification is 
plainly inappropriate where “[i]t is not only damages that are individualized, but also liability and causation, because the issue is whether an individual 
class member has any claim at all.”).   
21 Martin, Slip Op. at 11.    
22 Robertson v. Monsanto Co., 287 Fed. App’x 354, 362 (5th Cir. 2008) (reversing certification of class suing chemical manufacturer for the accidental 
release of ammonia fumes where “the remaining issues of causation and damages are highly individualized” and thus a class action would not be 
superior); Thomas v. FAG Bearings Corp., 846 F. Supp. 1400, 1404 (W.D. Mo. 1994) (where defendant allegedly released TCE into groundwater, 
court found superiority lacking because “diminution in property value, loss of use and enjoyment, and annoyance … require individualized proof,” 
resulting in “mini-trials on complex causation and damages issues”).   
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Named plaintiffs are residents of a residential 
area of about 2000 people. Defendants, 
chemical companies, operated a facility one 
mile north of the area. Plaintiffs allege that 
defendants dumped wastewater into a lagoon 
that seeped into an aquifer where it degraded 
into vinyl chloride, a carcinogen. The district 
court denied certification of a class seeking 
medical monitoring for village residents 
exposed to airborne vinyl chloride between 
1968 and 2002, and a liability-only issue class 
seeking compensation for property damage 
from the exposure. The Third Circuit 
affirmed. The district court acted within its 
discretion in finding plaintiffs would be 
unable to prove a concentration of vinyl 
chloride that would create a significant risk of 
contracting a serious latent disease for all 
class members. A single injunction or 
declaratory judgment could not provide relief 
to each member of the class, due to individual 
issues unrelated to the monetary nature of the 
claim. Each person's work, travel, and 

recreational habits may have affected their 
level of exposure. Certification of a liability-
only issue class could unfairly impact 
defendants and absent class members.

        [655 F.3d 258]

Louis C. Ricciardi, Esquire (Argued), Trujillo 
Rodriguez & Richards, Aaron J. Freiwald, 
Esquire, Layser & Freiwald, Philadelphia, PA, 
for Appellants.Carl A. Solano, Esquire 
(Argued), Nilam A. Sanghvi, Esquire, Samuel 
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Haas Company, Morton International, Inc., 
Rohm and Haas Chemicals LLC.Before: 
SCIRICA, RENDELL and ROTH, Circuit 
Judges.

OPINION OF THE COURT
SCIRICA, Circuit Judge.

        This is an interlocutory appeal under 
Fed.R.Civ.P. 23(f) from the denial of class 
certification for medical monitoring and 
property damage. Plaintiffs aver chemical 
companies dumped an alleged carcinogen at 
an industrial complex near their residences. 
The District Court found individual issues 
predominated on exposure, causation, and 
the need for medical monitoring and also 
found individual issues predominated as to a 
liability-only issue class for the property 
damage claims.

I.

        Named plaintiffs Glenn and Donna Gates 
are residents of McCullom Lake Village, 
Illinois, a primarily residential area of 
approximately 2000 people and 400 homes. 
Defendants are chemical companies that 
owned and operated a facility in Ringwood, 
Illinois, one mile north of McCullom Lake 
Village. According to plaintiffs, defendants 
dumped wastewater containing vinylidene 
chloride into a nearby lagoon that seeped into 
an underground aquifer where it degraded 
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into vinyl chloride, a carcinogen. Plaintiffs 
contend vinyl chloride evaporated into the air 
from the shallow aquifer and was swept by 
the wind over McCullom Lake Village.

        Plaintiffs seek certification of two classes: 
(1) a class seeking medical monitoring for 
village residents exposed to the airborne vinyl 
chloride between 1968 and 2002, and (2) a 
liability-only issue class seeking 
compensation for property damage from the 
exposure. At issue is whether the District 
Court erred in finding individual issues 
barred certification of the proposed trial 
classes under Fed.R.Civ.P. 23(b)(2) or 
23(b)(3). We will affirm.

A.

        From 1951 to 2005, defendant Morton 
International owned and operated the 
Ringwood facility. In June 1999, defendant 
Rohm & Haas Co. acquired Morton and from 
2005, defendant Rohm & Haas Chemicals, 
LLC, a wholly-owned subsidiary of Rohm & 
Haas Co., has operated the Ringwood facility.1

        Morton made use of vinylidene chloride 
at the Ringwood facility and from 1960 to 
1978, disposed wastewater containing 
vinylidene chloride into an on-site lagoon. In 
1973, tests of the shallow aquifer under the 
Ringwood facility showed elevated levels of 
ammonia and chloride. This shallow aquifer 
does not extend under McCullom Lake 
Village. In 1978, Morton ceased using the on-
site lagoon and covered it.

        In 1984, Morton conducted an 
environmental assessment of the Ringwood 
facility and installed nineteen monitoring 
wells 

        [655 F.3d 259]

at the facility. Samples from these wells 
contained vinylidene chloride and vinyl 
chloride. Subsequently, more than ninety 
monitoring wells were installed in the area 

around the Ringwood facility.2 To date, 
neither vinylidene chloride nor vinyl chloride 
has been detected in tests of residential wells 
in McCullom Lake Village used to obtain 
drinking water. Plaintiffs contend these 
chemicals may be present at undetectable 
levels.

B.

        In 2006, named plaintiffs filed a 
complaint alleging there were multiple 
pathways of contamination from multiple 
chemicals including vinyl chloride. 3 The 
putative classes include only those with 
economic injury or exposure. Persons alleging 
physical injury (including brain cancer) are 
excluded from the classes.

        Despite asserting multiple potential 
pathways of contamination, plaintiffs limited 
their arguments at class certification to a 
single chemical, vinyl chloride, and a single 
pathway, via a shallow aquifer into the air. A 
deeper aquifer runs underneath the 
Ringwood facility, but the parties dispute 
whether it has become contaminated and 
whether the aquifer flows to the village. 
Plaintiffs originally alleged this deeper aquifer 
(“deeper plume”) carried vinyl chloride to the 
ground water under the village. They also 
alleged “air stripping” equipment used to 
remove contamination from the facility's 
groundwater caused contaminants to be 
released into the air.

        Despite asserting several claims for relief 
including medical monitoring, property 
damage claims, relief under the 
Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA), 
42 U.S.C. § 9601 et seq., the Illinois 
Environmental Protection Act, 415 Ill. Comp. 
Stat. § 5/1 et seq. , and state-law fraudulent 
misrepresentation and willful and wanton 
misconduct claims, plaintiffs chose to proceed 
on a class basis only on the medical 
monitoring and property damage claims and, 
as noted, solely with regard to vinyl chloride 
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exposure. The proposed medical monitoring 
class includes:

        All individuals who lived for one year or 
more in total (whether consecutively or not) 
within McCullom Lake Village during the 
time period from January 1, 1968 to 
December 31, 2002. Excluded from the class 
are individuals for whom brain cancer has 
been detected and individuals bringing claims 
in any court of competent jurisdiction arising 
out of exposure to chlorinated solvents.

        The proposed property damage class 
includes:

        All persons who presently own real 
property within McCullom Lake Village, or 
who owned real property within McCullom 
Lake Village as of April 25, 2006 (the date of 
the filing of the complaint) through the 
present. Excluded from the Class are 
individuals who have already brought claims 
in any court of competent jurisdiction arising 
out of exposure to chlorinated solvents.

        Plaintiffs sought certification of only 
these classes.

        At the class certification hearing both 
parties submitted expert evidence. 4 Plaintiffs

        [655 F.3d 260]

relied on a report from Paolo Zannetti and a 
report and testimony from Gary Ginsberg. 
Zannetti, an expert in modeling dispersion of 
air pollution, submitted a report estimating 
the dispersion of vinyl chloride over the 
village based on data from the monitoring 
wells. Ginsberg, a toxicologist at the 
Connecticut Department of Public Health, 
presented a risk assessment of exposure to 
vinyl chloride.

        To measure the exposure from pollutants 
such as vinyl chloride, the experts modeled 
the exposure of residents compared to their 
background levels of exposure absent the 

alleged pollution attributable to the 
defendants.5 Plaintiffs contend the natural 
background level is 0.042 micrograms per 
cubic meter (“μ/m3”), a measure contained in 
the federal Environmental Protection 
Agency's 1999 National–Scale Air Toxics 
Assessment.

        Zannetti's report modeled the emissions 
over the village using data from monitoring 
wells to develop models for the concentration 
of vinyl chloride in the air during four time 
periods, 1940–67, 1968–89, 1990–96, and 
1997–2006. Included in his report are maps 
of the village with isopleth lines 6 showing the 
concentration of vinyl chloride exposure for 
persons within the isopleth during each time 
period. The isopleths are based on his “high 
scenario,” which was an estimate based on 
the highest single recorded concentration at 
each monitoring site. He also developed a 
scenario he termed the “low scenario,” which 
extrapolated exposure from the average of all 
recorded concentrations at each site. Zannetti 
used the highest recorded data because, in his 
opinion, the contamination had ended by the 
time the monitoring began and the historical 
levels were expected to be significantly higher 
than those measured. The exposure at the 
part of the village closest to the shallow plume 
ranged from 0.0266 μ/m3 to 0.210 μ/m3 in 
the “high scenario” and 0.00554 μ/m3 to 
0.0159 μ/m3 in the “low scenario.” 7

        Ginsberg testified that the average 
amount of exposure for residents of the 
village over a twenty-five year period from the 
shallow plume would be 0.127 μ/ m3 (in 
addition to any background exposure). 
Ginsberg arrived at this figure by averaging

        [655 F.3d 261]

the concentrations in Zannetti's isopleths 
based on the “high scenario.” 8 The “high 
scenario” extrapolated exposure levels based 
on maximum detected concentration at 
monitoring wells from 1985 to 1990. He used 
the “high scenario” because “the 
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contamination was likely higher in the past.” 
In his view, the scenario still probably 
underestimated the exposure. If the “low 
scenario” were used the average exposure for 
a twenty-five year period would be 0.011 
μ/m3.

        Ginsberg disclaimed that his report 9 was 
conclusive as to individual cases. At one point 
during his hearing testimony, Ginsberg stated 
the hypothetical risk calculations are “not 
meant to predict risk for a single individual 
under any specific scenario” because of 
“individual or personal variability—
susceptibility.”

        The District Court denied class 
certification for both classes. It found the 
medical monitoring class lacked the 
cohesiveness needed to maintain a class 
under Rule 23(b)(2) and that common issues 
of law and fact did not predominate as 
required under Rule 23(b)(3). Both failed for 
the same reason—the “common” evidence 
proposed for trial did not adequately typify 
the specific individuals that composed the 
two classes. The court also found the 
remaining individual issues would require 
trial, undoing any efficiencies of class 
proceedings and possibly leading a second 
jury to reconsider evidence presented to the 
jury in the class proceeding.

        The court found plaintiffs failed to 
present common proof of three issues critical 
to recovering on the medical monitoring 
claim—(1) that plaintiffs suffered from 
exposure greater than normal background 
levels, (2) the proximate result of which is 
significantly increased risk of developing a 
serious disease, and (3) whether the proposed 
medical monitoring regime is reasonably 
medically necessary.

        The court found the proposed expert 
evidence demonstrating the first element—
exposure greater than normal background 
levels—did not reflect the exposure of any 
specified individuals within the class. The 

court rejected Ginsberg's risk analysis and use 
of the 0.127 μ/m3 figure because it 
represented an average exposure, not the 
exposure of any actual class member. The 
court also rejected as insufficient Zannetti's 
isopleths because the maps assumed a 
constant value for exposure during lengthy 
time periods. It found the isopleths were 
“overly simplistic” and averaged the class 
members' exposures, rendering them 
unsuitable as common proof.

        The court found no common proof of 
minimum exposure level above which class 
members were at an increased risk of serious 
disease. The court rejected the proposed value 
of 0.07 μ/m3—the EPA's regulatory standard 
for exposure to a mixed population of 
children and adults—because 0.07 μ/m3 is a 
precautionary value below which a mixed 
population is likely to be 

        [655 F.3d 262]

safe. It does not establish the converse, the 
required element—the point at which class 
members would likely be at risk.

        The court doubted that putative 
“common” proof could demonstrate whether 
the proposed monitoring regime is reasonably 
medically necessary. Plaintiffs wanted class 
members to receive serial MRIs to scan for 
cancerous tumors or CAT scans, if MRIs 
would pose health risks. The court did not 
believe a regime could be developed using 
common proof because of class members' 
differing ages, medical histories, genetic 
predispositions, and tolerance of serial MRIs.

        The court also denied certification of the 
property damage class, finding similar defects 
with the “common” proof. The court noted 
“[p]laintiffs rely on the same expert testimony 
that they offered to support their medical 
monitoring claim.” The court refused to 
certify a liability-only class because the 
common evidence could not establish 
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contamination at each property that was 
attributable to the defendants.

II.

         The District Court's reasoned analysis of 
the denial of class certification makes clear it 
did not abuse its discretion. “Factual 
determinations necessary to make Rule 23 
findings must be made by a preponderance of 
the evidence.” Hydrogen Peroxide, 552 F.3d 
at 320. We review the District Court's 
findings for abuse of discretion. Id. at 312. A 
district court abuses its discretion if its 
“decision rests upon a clearly erroneous 
finding of fact, an errant conclusion of law or 
an improper application of law to fact.” Id. 
(internal quotation marks omitted). Plaintiffs 
sought certification of the medical monitoring 
class under either Rule 23(b)(2) or 23(b)(3). 
We will first address denial of class 
certification under Rule 23(b)(2).

A.

         Rule 23(b)(2) applies when “the party 
opposing the class has acted or refused to act 
on grounds that apply generally to the class, 
so that final injunctive relief or corresponding 
declaratory relief is appropriate respecting 
the class as a whole.” Fed.R.Civ.P. 23(b)(2). 
The Supreme Court recently clarified “Rule 
23(b)(2) applies only when a single injunction 
or declaratory judgment would provide relief 
to each member of the class.” Wal–Mart 
Stores, Inc., v. Dukes, ––– U.S. ––––, 131 
S.Ct. 2541, 2557, 180 L.Ed.2d 374 (2011). 
Rule 23(b)(2), in contrast to (b)(3), “does not 
authorize class certification when each class 
member would be entitled to an 
individualized award of monetary damages.” 
Id. But the Court did not conclusively decide 
“whether there are any forms of ‘incidental’ 
monetary relief that are consistent with the 
interpretation of Rule 23(b)(2) we have 
announced and that comply with the Due 
Process Clause.” Id. at 2561.

1.

        Medical monitoring cannot be easily 
categorized as injunctive or monetary relief. A 
medical monitoring cause of action allows 
those exposed to toxic substances to recover 
the costs of periodic medical appointments 
and the costs of tests to detect the early signs 
of diseases associated with exposure. The few 
states that recognize medical monitoring as a 
remedy recognize it as a cause of action, like 
Pennsylvania, Redland Soccer Club, Inc. v. 
Dep't of the Army, 548 Pa. 178, 696 A.2d 137, 
142 (1997), or treat it as a type of relief 
granted in connection with a traditional tort 
cause of action, see, e.g., Bourgeois v. A.P. 
Green Indus., Inc., 716 So.2d 355, 359 
(La.1998). 10 The remedy of medical 
monitoring has divided courts on whether 
plaintiffs should proceed under Rule 23(b)(2) 
or 

        [655 F.3d 263]

Rule 23(b)(3). 11 The Pennsylvania Supreme 
Court has endorsed awarding medical 
monitoring damages as a trust fund which 
“compensates the plaintiff for only the 
monitoring costs actually incurred.” Redland 
Soccer Club, 696 A.2d at 142 n. 6. It has not 
yet decided whether medical monitoring 
awards can be in the form of a lump-sum 
verdict. Id. We have previously reviewed the 
certification of a Pennsylvania-law medical 
monitoring class under Rule 23(b)(2) without 
comment on whether medical monitoring 
claims are predominately claims for 
injunctive or monetary relief. See Barnes v. 
Am. Tobacco Co., 161 F.3d 127, 143 (3d 
Cir.1998).

        The District Court here denied 
certification under both subsections for 
reasons unrelated to the injunctive or 
monetary nature of the relief sought. In light 
of the Supreme Court's recent decision in 
Wal–Mart Stores, Inc., v. Dukes, ––– U.S. –
–––, 131 S.Ct. 2541, 180 L.Ed.2d 374 (2011), 
we question whether the kind of medical 
monitoring sought here can be certified under 
Rule 23(b)(2) but we do not reach the issue. 
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As noted, the Court held “Rule 23(b)(2) 
applies only when a single injunction or 
declaratory judgment would provide relief to 
each member of the class” but left open the 
question “whether there are any forms of 
‘incidental’ monetary relief that are consistent 
with the interpretation of Rule 23(b)(2) we 
have announced and that comply with the 
Due Process Clause.” Id. at 2557, 2561 
(quoting Allison v. Citgo Petroleum Corp., 151 
F.3d 402, 415 (5th Cir.1998)). If the plaintiffs 
prevail, class members' regimes of medical 
screenings and the corresponding cost will 
vary individual by individual. But we need not 
determine whether the monetary aspects of 
plaintiffs' medical monitoring claims are 
incidental to the grant of injunctive or 
declaratory relief. “[A] single injunction or 
declaratory judgment” cannot “provide relief 
to each member of the class” proposed here, 
id. at 2557, due to individual issues unrelated 
to the monetary nature of the claim. For its 
part, the District Court found certification 
improper under either category for reasons 
apart from the monetary nature of plaintiffs' 
claims.

2.

        Although Rule 23(b)(2) classes need not 
meet the additional predominance and 
superiority

        [655 F.3d 264]

requirements of Rule 23(b)(3), “it is well 
established that the class claims must be 
cohesive.” Barnes, 161 F.3d at 143. Rule 
23(b)(2) requires that “the party opposing the 
class has acted or refused to act on grounds 
that apply generally to the class.” Fed.R.Civ.P. 
23(b)(2). “The key to the (b)(2) class is ‘the 
indivisible nature of the injunctive or 
declaratory remedy warranted—the notion 
that the conduct is such that it can be 
enjoined or declared unlawful only as to all of 
the class members or as to none of them.’ ” 
Wal–Mart Stores, Inc., 131 S.Ct. at 2557 
(quoting Richard A. Nagareda, Class 

Certification in the Age of Aggregate Proof, 
84 N.Y.U. L.Rev. 97, 132 (2009)). “Indeed, a 
(b)(2) class may require more cohesiveness 
than a (b)(3) class.” Barnes, 161 F.3d at 142.12

         As all class members will be bound by a 
single judgment, members of a proposed Rule 
23(b)(2) injunctive or declaratory class must 
have strong commonality of interests. The 
Supreme Court in Wal–Mart recently 
highlighted the importance of cohesiveness in 
light of the limited protections for absent 
class members under subsections (b)(1) and 
(b)(2):

        Classes certified under (b)(1) and (b)(2) 
share the most traditional justifications for 
class treatment—that individual adjudications 
would be impossible or unworkable, as in a 
(b)(1) class, or that the relief sought must 
perforce affect the entire class at once, as in a 
(b)(2) class. For that reason these are also 
mandatory classes: The Rule provides no 
opportunity for (b)(1) or (b)(2) class members 
to opt out, and does not even oblige the 
District Court to afford them notice of the 
action.

Wal–Mart Stores, Inc., 131 S.Ct. at 2558 
(footnote omitted). The “disparate factual 
circumstances of class members” may prevent 
a class from being cohesive and, therefore, 
make the class unable to be certified under 
Rule 23(b)(2). Carter v. Butz, 479 F.2d 1084, 
1089 (3d Cir.1973).

         Because causation and medical necessity 
often require individual proof, medical 
monitoring classes may founder for lack of 
cohesion. See In re St. Jude Med. Inc., 425 
F.3d 1116, 1122 (8th Cir.2005); Ball v. Union 
Carbide Corp., 385 F.3d 713, 727–28 (6th 
Cir.2004); Zinser v. Accufix Research Inst., 
Inc., 253 F.3d 1180, 1195–96, amended, 273 
F.3d 1266 (9th Cir.2001); Barnes, 161 F.3d at 
143–46; Boughton v. Cotter Corp., 65 F.3d 
823, 827 (10th Cir.1995). Rule 23(b)(2) “does 
not authorize class certification when each 
class member would be entitled to an 

Chapter 5 
10 of 85



Gates v. Rohm, 655 F.3d 255, 80 Fed.R.Serv.3d 604 (3rd Cir., 2011)

individualized award of monetary damages.” 
13 Wal–Mart, 131 S.Ct. at 2557.

         The District Court found individual 
issues were significant to certain elements of 
the medical monitoring claims here. To 
prevail on a medical monitoring claim under 
Pennsylvania law,14 plaintiffs 

        [655 F.3d 265]

must prove:

(1) exposure greater than normal
background levels;

(2) to a proven hazardous substance;

(3) caused by the defendant's negligence;

(4) as a proximate result of the exposure,
plaintiff has a significantly increased risk of 
contracting a serious latent disease;

(5) a monitoring procedure exists that
makes the early detection of the disease 
possible;

(6) the prescribed monitoring regime is
different from that normally recommended in 
the absence of the exposure; and

(7) the prescribed monitoring regime is
reasonably necessary according to 
contemporary scientific principles.

Redland Soccer Club, 696 A.2d at 145–46. 
“Expert testimony is required to prove these 
elements.” Sheridan v. NGK Metals Corp., 
609 F.3d 239, 251 (3d Cir.2010) (citing 
Redland Soccer Club, 696 A.2d at 145–46). 
The District Court identified individual issues 
that would eclipse common issues in at least 
three of the required elements, noting several 
potential variations in proving exposure 
above background, a significantly increased 
risk of a serious latent disease, and the 
reasonable necessity of the monitoring 
regime. Plaintiffs contend the court 
misinterpreted and improperly evaluated the 

evidence on the merits, rather than under a 
class certification standard, an error 
compounded by the parties' stipulation that 
consideration of Daubert issues would be put 
off until after class certification.

3.

         The District Court did not err in 
considering whether the proposed common 
proof would accurately reflect the exposure of 
individual members of the class to vinyl 
chloride.15 “Frequently the ‘rigorous analysis' 
will entail some overlap with the merits of the 
plaintiffs underlying claim.” Wal–Mart 
Stores, Inc., 131 S.Ct. at 2551. “[T]he court 
may ‘consider the substantive elements of the 
plaintiffs' case in order to envision the form 
that a trial on those issues would take.’ ” 
Hydrogen Peroxide, 552 F.3d at 317 (quoting 
Newton v. Merrill Lynch, Pierce, Fenner & 
Smith, Inc., 259 F.3d 154, 166 (3d Cir.2001)).

        Plaintiffs proposed to show the exposure 
of class members through the expert opinions 
of Zannetti and Ginsberg. On appeal, 
plaintiffs contend the court failed to 
concentrate on Zannetti's isopleths and failed 
to recognize that the isopleths provide 
average exposure per person, not a class-wide 
average across class members.

        The District Court found that the 
isopleths could not constitute common proof 
of exposure above background levels. It noted 
several problems—that the isopleths only 
showed average daily exposure, not minimum 
exposure, used average exposure over very 
long periods of time when exposure likely 
varied, and could not show that every class 
member was exposed above background. 16

        [655 F.3d 266]

         Instead of showing the exposure of the 
class member with the least amount of 
exposure, plaintiffs' proof would show only 
the amount that hypothetical residents of the 
village would have been exposed to under a 
uniform set of assumptions without 
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accounting for differences in exposure year-
by-year or based upon an individual's 
characteristics. At most, the isopleths show 
the exposure only of persons who lived in the 
village for the entire period the isopleth 
represents and who behaved according to all 
assumptions that Zannetti made in creating 
the isopleth.

         Plaintiffs cannot substitute evidence of 
exposure of actual class members with 
evidence of hypothetical, composite persons 
in order to gain class certification. Cf. 
Principles of the Law of Aggregate Litigation § 
2.02 cmt. d, at 89 (2010) (“Aggregate 
treatment is thus possible when a trial would 
allow for the presentation of evidence 
sufficient to demonstrate the validity or 
invalidity of all claims with respect to a 
common issue under applicable substantive 
law, without altering the substantive standard 
that would be applied were each claim to be 
tried independently and without 
compromising the ability of the defendant to 
dispute allegations made by claimants or to 
raise pertinent substantive defenses.”). The 
evidence here is not “common” because it is 
not shared by all (possibly even most) 
individuals in the class. Averages or 
community-wide estimations would not be 
probative of any individual's claim because 
any one class member may have an exposure 
level well above or below the average.

        Attempts to meet the burden of proof 
using modeling and assumptions that do not 
reflect the individual characteristics of class 
members have been met with skepticism. See 
In re Fibreboard Corp., 893 F.2d 706, 712 
(5th Cir.1990) ( “It is evident that these 
statistical estimates deal only with general 
causation, for population-based probability 
estimates do not speak to a probability of 
causation in any one case; the estimate of 
relative risk is a property of the studied 
population, not of an individual's case.” 
(internal quotation omitted) (emphasis in 
original)); In re “Agent Orange” Prod. Liab. 
Litig. MDL No. 381, 818 F.2d 145, 165 (2d 

Cir.1987) (noting that “generic causation and 
individual circumstances concerning each 
plaintiff and his or her exposure to Agent 
Orange ... appear to be inextricably 
intertwined” and expressing concern that if 
the class had been certified for trial “the class 
action would have allowed generic causation 
to be determined without regard to those 
characteristics and the individual's 
exposure”); see also 2 Joseph M. McLaughlin, 
McLaughlin on Class Actions: Law and 
Practice § 8:9, at 8–55 to –57 (3d ed.2006) 
(“Permitting a class to proceed with its suit 
without linking its proof to even a single class 
member would contravene the overwhelming 
authority recognizing the individualized 
nature of the causation inquiry in mass tort 
cases.”).

        There are several reasons the amount of 
vinyl chloride exposure for class members 
would differ from the exposure estimated by 
Zannetti's isopleths. Levels of vinyl chloride 
varied within the periods the isopleth 
measures. Zannetti assumes one constant 
level of exposure for 1968 to 1989, another for 
1990 to 1996 and a third for 1997 to 2006. 
But another part of Zannetti's report notes 
the temporal level of exposure varied 
drastically—even hourly. He states “hourly 
concentration impacts are frequently one 
order of magnitude (i.e., 10 times) greater 
and even two orders of magnitude (i.e., 100 
times) greater than the annual average.” The 
implication of Zannetti's statement is that for 
the average to be at the calculated level there 
would be periods when the concentration 
would be significantly lower than the period 
average, in addition to the periods when 

        [655 F.3d 267]

the concentration is significantly higher. This 
fluctuation makes the specific period of time 
and amount of time class members were in 
the village critical in deciding whether they 
were exposed to higher than background 
levels. As the court noted, within each of 
these periods, the exposure varied and only 
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persons residing within the village the entire 
period would have their personal average 
exposure equal the average exposure within 
the isopleth lines.

        Plaintiffs' experts contended that, 
because the dumping of vinylidene chloride 
stopped in 1978, the concentration of vinyl 
chloride fell during much of the class period. 
But under the plaintiffs' proposed modeling 
and isopleths, a class member who lived in 
the village from 1988–89—a full decade after 
the dumping ended—would be assumed to 
have been exposed to the same concentration 
of vinyl chloride as a person living in the same 
neighborhood from 1968–69 when dumping 
occurred.

        Moreover, the isopleths do not reflect 
that different persons may have different 
levels of exposure based on biological factors 
or individual activities over the class period. 
Factors which affect a person's exposure to 
toxins can include activity level, age, sex, and 
genetic make-up. See Federal Judicial Center, 
Reference Manual on Scientific Evidence 430 
(2d ed.2000). On cross-examination, 
Ginsberg stated that “[s]ome people will have 
higher breathing rates per body weight, et 
cetera,” which would create a disparity 
between the concentrations of vinyl chloride 
(based on estimated exposure as opposed to 
actual exposure).

        Each person's work, travel, and 
recreational habits may have affected their 
level of exposure to vinyl chloride. Ginsberg 
admitted that differences in the amount of 
time spent outside the village would create 
different average concentrations to which the 
class members were exposed. A person who 
worked outside the village would have been 
exposed less than a stay-at-home parent, or 
retiree. The isopleths assume exposure to the 
same concentration for class members who 
may have spent very different amounts of 
time in the village.

        Plaintiffs argue unconvincingly that the 
isopleths reflect average exposure of 
individuals rather than a classwide average. 
They contend the isopleth represents a 
concentration which is the “least exposure of 
anyone within the area circumscribed by the 
isopleth line.” But one cannot evaluate the 
accuracy of this claim unless plaintiffs 
presented some way to measure the actual 
minimum levels of exposure of individual 
class members. Plaintiffs' model assumes 
away relevant variations between the 
hundreds of residents within the same 
isopleth lines that would result in exposure to 
different concentrations of vinyl chloride.17 
Their model does not provide individual 
average exposures of actual class members.

4.

        The District Court did not abuse its 
discretion in finding plaintiffs would be 
unable to prove a concentration of vinyl 
chloride that would create a significant risk of 
contracting a serious latent disease for all 
class members. Nor was there common proof 
that could establish the danger point for all 
class members.

        The court identified two problems with 
the proposed evidence. First, it rejected the 
plaintiffs' proposed threshold—exposure 
above 0.07 μ/m3, developed as a regulatory

        [655 F.3d 268]

threshold by the EPA for mixed populations 
of adults and children—as a proper standard 
for determining liability under tort law. 
Second, the court correctly noted, even if the 
0.07 μ/m3 standard were a correct 
measurement of the aggregate threshold, it 
would not be the threshold for each class 
member who may be more or less susceptible 
to diseases from exposure to vinyl chloride.18

        Although the positions of regulatory 
policymakers are relevant, their risk 
assessments are not necessarily conclusive in 
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determining what risk exposure presents to 
specified individuals. See Federal Judicial 
Center, Reference Manual on Scientific 
Evidence 413 (2d ed.2000) (“While risk 
assessment information about a chemical can 
be somewhat useful in a toxic tort case, at 
least in terms of setting reasonable 
boundaries as to the likelihood of causation, 
the impetus for the development of risk 
assessment has been the regulatory process, 
which has different goals.”); id. at 423 
(“Particularly problematic are generalizations 
made in personal injury litigation from 
regulatory positions.... [I]f regulatory 
standards are discussed in toxic tort cases to 
provide a reference point for assessing 
exposure levels, it must be recognized that 
there is a great deal of variability in the extent 
of evidence required to support different 
regulations.”).

        Thus, plaintiffs could not carry their 
burden of proof for a class of specific persons 
simply by citing regulatory standards for the 
population as a whole. Cf. Wright v. 
Willamette Indus., Inc., 91 F.3d 1105, 1107 
(8th Cir.1996) ( “Whatever may be the 
considerations that ought to guide a 
legislature in its determination of what the 
general good requires, courts and juries, in 
deciding cases, traditionally make more 
particularized inquiries into matters of cause 
and effect.”).

        Plaintiffs have failed to propose a method 
of proving the proper point where exposure to 
vinyl chloride presents a significant risk of 
developing a serious latent disease for each 
class member. Plaintiffs propose a single 
concentration without accounting for the age 
of the class member being exposed, the length 
of exposure, other individual factors such as 
medical history, or showing the exposure was 
so toxic that such individual factors are 
irrelevant. The court did not abuse its 
discretion in concluding individual issues on 
this point make trial as a class unfeasible, 
defeating cohesion.

5.

        Nor did the court abuse its discretion in 
determining individual issues defeat cohesion 
with respect to whether the proposed 
monitoring regime is reasonably medically 
necessary. We have been skeptical that the 
necessity for individuals' medical monitoring 
regimes can be proven on a class basis. See 
Barnes, 161 F.3d at 146 (“Although the 
general public's monitoring program can be 
proved on a classwide basis, an individual's 
monitoring program 

        [655 F.3d 269]

by definition cannot.”); see Principles of the 
Law of Aggregate Litigation § 2.04 reporter's 
notes cmt. b, at 126 (2010) (“[A]fter Barnes, 
courts often have withheld class certification 
for medical monitoring due to the presence of 
individualized issues....”). Plaintiffs' proposed 
common evidence and trial plan do not 
resolve any of the issues in proving medical 
necessity on an aggregate basis.

        The District Court did not err in rejecting 
plaintiffs' conclusory allegation they could 
prove the need for serial MRIs on a classwide 
basis. There were conflicting expert reports. 
Ginsberg's report contended class members 
were at increased risk due to exposure but did 
not discuss possible monitoring and 
treatment regimes. Melissa Neiman, a 
neurosurgeon, suggested that serial MRIs and 
neurological examinations can be used to 
detect types of brain cancer associated with 
exposure to vinyl chloride without 
explanation of their effectiveness or potential 
risk. None of plaintiffs' experts addressed 
how medical monitoring would proceed. 
Defendants' expert Peter Valberg, a 
toxicologist, maintained the negative health 
effects of screening may outweigh any 
potential benefits. Another defense expert, 
Henry Friedman, a neuro-oncologist, 
contended a regime of serial MRIs would be 
contraindicated and potentially risky because 
the contrast agent used for MRIs poses 
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dangers to those with kidney disease. The 
court did not err in crediting defense experts' 
detailed discussions of why the medical 
monitoring regime would present individual 
rather than common issues. See Hydrogen 
Peroxide, 552 F.3d at 323 (“Weighing 
conflicting expert testimony at the 
certification stage is not only permissible; it 
may be integral to the rigorous analysis Rule 
23 demands.”).

        Plaintiffs' proposed common evidence 
and trial plan would not be able to prove the 
medical necessity of plaintiffs' proposed 
monitoring regime without further individual 
proceedings to consider class members' 
individual characteristics and medical 
histories and to weigh the benefits and safety 
of a monitoring program. Plaintiffs cannot 
show the cohesiveness required for 
certification of a Rule 23(b)(2) class. The 
court did not abuse its discretion in refusing 
to certify a class that would be able to resolve 
few if any issues that would materially 
advance resolution of the underlying claims.

B.
1.

         Plaintiffs also sought certification under 
Rule 23(b)(3). The requirements of 
predominance and superiority 19 for 
maintaining a class action under Rule 
23(b)(3) are less stringent than the 
cohesiveness requirement of Rule 23(b)(2).20 
See 

        [655 F.3d 270]

Barnes, 161 F.3d at 143; In re St. Jude Med. 
Inc., 425 F.3d at 1121. But the two inquiries 
are similar. “The Rule 23(b)(3) predominance 
inquiry tests whether proposed classes are 
sufficiently cohesive to warrant adjudication 
by representation.” Amchem Products, Inc. v. 
George Windsor, 521 U.S. 591, 623, 117 S.Ct. 
2231, 138 L.Ed.2d 689 (1997).

        Courts have generally denied certification 
of medical monitoring classes when 
individual questions involving causation and 
damages predominate over (and are more 
complex than) common issues such as 
whether defendants released the offending 
chemical into the environment. See In re St. 
Jude Med., Inc., 522 F.3d 836, 840 (8th 
Cir.2008) (reversing the decision to certify a 
Rule 23(b)(3) class for “the highly 
individualized remedy of medical 
monitoring”); see generally 7AA Charles Alan 
Wright, Arthur R. Miller, Mary Kay Kane & 
Richard L. Marcus, Federal Practice & 
Procedure § 1782 (3d ed.2005) (“[T]o the 
extent that different injuries are alleged to 
have occurred to different class members and 
over different periods of time, it is difficult to 
show that common issues predominate and 
that a class action would be superior.”).

         As discussed, the inquiries into whether 
class members were exposed above 
background levels, whether class members 
face a significantly increased risk of 
developing a serious latent disease, and 
whether a medical monitoring regime is 
reasonably medically necessary all require 
considering individual proof of class 
members' specific characteristics. The court 
did not abuse its discretion in finding 
individual issues predominate over any issues 
common to the class.

2.

        Plaintiffs contend an alternative class 
could have been certified. They offer three 
possible modifications—only one of which 
they presented to the District Court. Plaintiffs 
suggested in a footnote in their trial reply 
brief that, if their proposed common proof 
were insufficient, they could create isopleths 
measuring exposure in each calendar year. 
The jury would then use these yearly isopleths 
to determine if residents' exposure levels in 
that year satisfied the elements of 
Pennsylvania's medical monitoring cause of 
action.
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         The court did not err in rejecting 
plaintiffs' alternative class definition. “A 
party's assurance to the court that it intends 
or plans to meet the requirements is 
insufficient.” Hydrogen Peroxide, 552 F.3d at 
318 (citing Newton, 259 F.3d at 191). “Rule 23 
does not set forth a mere pleading standard. A 
party seeking class certification must 
affirmatively demonstrate his compliance 
with the Rule—that is, he must be prepared to 
prove that there are in fact sufficiently 
numerous parties, common questions of law 
or fact, etc.” Wal–Mart Stores, Inc., 131 S.Ct. 
at 2551. “[A] district court errs as a matter of 
law when it fails to resolve a genuine legal or 
factual dispute relevant to determining the 
requirements.” Hydrogen Peroxide, 552 F.3d 
at 320. Plaintiffs did not present yearly 
isopleths to the trial court, did not show such 
isopleths to be feasible given the limited data 
available, and did not explain how these 
yearly determinations would correspond to 
actual class members.

        On appeal, plaintiffs suggest for the first 
time two further refinements to their class 
definition. Plaintiffs contend common issues 
would predominate if the class definition 
were (1) amended to include only class 
residents who lived in the village for the 
entire period represented by the isopleths 
presented to the trial court, or (2) amended to 
include only class members who lived in the 
village for an entire calendar year and yearly 
isopleths were created. These alternatives are 
not properly before us, 

        [655 F.3d 271]

having never been presented to the trial court. 
Even if we were to consider plaintiffs' 
arguments, their alternatives do not resolve 
the defects in the isopleths nor provide 
enough detail to determine how the claims of 
such a class would be tried.

C.
1.

        Plaintiffs also sought certification of a 
Rule 23(b)(3) class of property owners who 
allegedly suffered loss in property values due 
to defendants' contamination under theories 
of public nuisance, private nuisance, strict 
liability, CERCLA, conspiracy, negligence, 
negligence per se, and trespass. The court 
noted “[p]laintiffs rely on the same expert 
testimony that they offered to support their 
medical monitoring claim.” Accordingly, it 
found common questions did not 
predominate over individual questions 
because “[a]lthough many aspects of 
[p]laintiffs' claims may be common questions, 
the parties agree that resolution of those 
questions leaves significant and complex 
questions unanswered, including questions 
relating to causation of contamination, extent 
of contamination, fact of damages, and 
amount of damages.”

         The District Court properly explained its 
reasons for finding that individuals issues 
predominated over common issues. Plaintiffs 
cannot fault the court for failing to examine 
each element of their purported causes of 
action when they failed to present arguments 
or propose common proof for each element. 
As the arguments for certification of the 
property class relied on the same purported 
“common” evidence as the medical 
monitoring class, the court did not err by 
denying certification of the property damage 
class.

        The trial court properly considered and 
rejected the arguments plaintiffs did make. 
Plaintiffs rely on other instances of property 
contamination where the courts found 
common issues predominated. But those 
cases presented simpler theories of 
contamination or discrete incidents of 
contamination. In Mejdrech v. Met–Coil 
Systems Corp., 319 F.3d 910 (7th Cir.2003), 
the plaintiffs alleged the improper handling of 
chemicals contaminated the soil and 
groundwater beneath their properties. The 
court certified an issue class on the 
defendant's negligence and the extent of 
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contamination but left damages to be 
resolved individually. But the Seventh Circuit, 
in affirming the order certifying the class, 
noted the question of the “geographical scope 
of the contamination” was “not especially 
complex.” Id. at 912.

        Similarly, in Sterling v. Velsicol Chemical 
Corp., 855 F.2d 1188 (6th Cir.1988), the 
plaintiffs alleged groundwater contamination 
that could be discovered merely by testing 
local wells. Id. at 1193. The Sixth Circuit 
affirmed the certification order but noted a 
class action is only suited for situations when 
“the cause of the disaster is a single course of 
conduct which is identical for each of the 
plaintiffs.” Id. at 1197. The court warned:

        In complex, mass, toxic tort accidents, 
where no one set of operative facts establishes 
liability, no single proximate cause equally 
applies to each potential class member and 
each defendant, and individual issues 
outnumber common issues, the district court 
should properly question the appropriateness 
of a class action for resolving the controversy.

Id. Not all claims of property damage based 
on exposure are alike. Single instances or 
simple theories of contamination may be 
more apt for consolidated proceedings than 
extensive periods of contamination with 
multiple sources and various pathways. See In 
re Methyl Tertiary Butyl Ether (“MTBE”) 
Prods. Liab. Litig., 241 F.R.D. 435, 447 
(S.D.N.Y.2007) (certifying class for damage to 
property from water contamination but 
noting “[c]ourts 

        [655 F.3d 272]

have repeatedly drawn distinctions between 
proposed classes involving a single incident 
or single source of harm and proposed classes 
involving multiple sources of harm occurring 
over time”); Reilly v. Gould, Inc., 965 F.Supp. 
588, 602 (M.D.Pa.1997) (noting in refusing to 
certify a property damage class “it is the 
presence of additional individualized factors 

affecting individual plaintiffs which wreaks 
havoc on the notion that all plaintiffs' injuries 
have been caused solely by the defendant's 
actions”).

        Here, plaintiffs contend varied levels of 
vinylidene chloride at various times seeped 
into a shallow aquifer, degraded into vinyl 
chloride, diffused from the aquifer to the 
ground above, and evaporated into the air to 
be carried over the village. Given the potential 
difference in contamination on the properties, 
common issues do not predominate. Cf. 
Fisher v. Ciba Specialty Chems. Corp., 238 
F.R.D. 273, 305 n. 70 (S.D.Ala.2006) (“[A] 
property-by-property inquiry will 
unquestionably be necessary to determine 
whether that source and that pathway have 
any bearing on the experience of a particular 
property owner within the Proposed Class 
Area.”). The District Court did not abuse its 
discretion in finding the property damage 
class members' individual issues 
predominated over the issues common to the 
class.

2.

         Alternatively, plaintiffs contend that, 
even if common issues do not predominate, 
the court should have certified an “issue only” 
class on liability. The court found an issue 
class was not feasible and would not advance 
the resolution of class members' claims. The 
court noted both the fact of damages and the 
amount of damages “would remain following 
the class-wide determination of any common 
issues,” and further that causation and extent 
of contamination would need to be 
determined at follow-up proceedings. Due to 
the numerous individual issues that would 
remain, the court declined to certify a 
liability-only class.

         “[A] court's decision to exercise its 
discretion under Rule 23(c)(4),21 like any 
other certification determination under Rule 
23, must be supported by rigorous analysis.” 
Hohider v. United Parcel Serv., Inc., 574 F.3d 
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169, 200–01 (3d Cir.2009). Rule 23(c)(4) 
“both imposes a duty on the court to insure 
that only those questions which are 
appropriate for class adjudication be certified, 
and gives it ample power to ‘treat common 
things in common and to distinguish the 
distinguishable.’ ” Chiang v. Veneman, 385 
F.3d 256, 267 (3d Cir.2004) (quoting Jenkins 
v. United Gas Corp., 400 F.2d 28, 35 (5th 
Cir.1968)). “The interaction between the 
requirements for class certification under 
Rule 23(a) and (b) and the authorization of 
issue classes under Rule 23(c)(4) is a difficult 
matter that has generated divergent 
interpretations among the courts.” Hohider, 
574 F.3d at 200 n. 25.

        Courts have disagreed over the extent to 
which the ability to certify issue classes alters 
the predominance requirement. Some 
appellate courts have viewed Rule 23(c)(4) as 
a “housekeeping rule” allowing common 
issues to be certified only when the cause of 
action, taken as a whole, meets the 
predominance requirement. See Castano v. 
Am. Tobacco Co., 84 F.3d 734, 745 n. 21 (5th 
Cir.1996). Others have allowed certification of 
issue classes even if common questions do not 
predominate for the cause of action as a 
whole. See In re Nassau County Strip Search 
Cases, 461 F.3d 219, 226 (2d Cir.2006); 

        [655 F.3d 273]

Gunnells v. Healthplan Servs., Inc., 348 F.3d 
417, 439 (4th Cir.2003); Valentino v. Carter–
Wallace, Inc., 97 F.3d 1227, 1234 (9th 
Cir.1996). We noted the split of authority in 
Hohider. 574 F.3d at 200 & n. 25.

        The District Court here found “resolution 
of [common] questions leaves significant and 
complex questions unanswered.” We agree, as 
the common issues here are not divisible from 
the individual issues. See Hohider, 574 F.3d 
at 200 n. 25. Following Hohider, the District 
Court conducted a rigorous analysis on the 
effect “partial certification would have on the 
class action going forward.” Id. at 202. In 

Hohider, we provided relevant considerations 
on when a district court may wish to carve at 
the joints to form issue classes and cited the 
ALI's Proposed Final Draft of the Principles of 
the Law of Aggregate Litigation. The ALI's 
final draft preserved and expanded its 
discussion of these important considerations. 
See Principles of the Law of Aggregate 
Litigation §§ 2.02–05, 2.07–2.08 (2010).

        Rather than joining either camp in the 
circuit disagreement, we believe the 
considerations set forth in Hohider and more 
recently in the Final Draft of the ALI's 
Principles of Aggregate Litigation provide the 
most sound guidance in resolving this 
complicated area of class action procedure.

        In light of the adoption of the Final Draft 
of the Principles of Aggregate Litigation, 
when deciding whether or not to certify an 
issue class, the trial court should consider: the 
type of claim(s) and issue(s) in question; the 
overall complexity of the case; the efficiencies 
to be gained by granting partial certification 
in light of realistic procedural alternatives; 
the substantive law underlying the claim(s), 
including any choice-of-law questions it may 
present and whether the substantive law 
separates the issue(s) from other issues 
concerning liability or remedy; the impact 
partial certification will have on the 
constitutional and statutory rights of both the 
class members and the defendant(s); the 
potential preclusive effect or lack thereof that 
resolution of the proposed issue class will 
have; the repercussions certification of an 
issue(s) class will have on the effectiveness 
and fairness of resolution of remaining issues; 
the impact individual proceedings may have 
upon one another, including whether 
remedies are indivisible such that granting or 
not granting relief to any claimant as a 
practical matter determines the claims of 
others; and the kind of evidence presented on 
the issue(s) certified and potentially 
presented on the remaining issues, including 
the risk subsequent triers of fact will need to 
reexamine evidence and findings from 
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resolution of the common issue(s). See 
Principles of the Law of Aggregate Litigation 
§§ 2.02–05 (2010); Hohider, 574 F.3d at 201. 
This non-exclusive list of factors should guide 
courts as they apply Fed.R.Civ.P. 23(c)(4) “to 
‘treat common things in common and to 
distinguish the distinguishable.’ ” Chiang, 
385 F.3d at 256 (quoting Jenkins, 400 F.2d at 
35).

         When certifying an issue class the court 
should clearly enumerate the issue(s) to be 
tried as a class as required by Fed.R.Civ.P. 
23(c)(1)(B). See Wachtel v. Guardian Life Ins. 
Co. of Am., 453 F.3d 179, 184–85 (3d 
Cir.2006). It should also explain how class 
resolution of the issue(s) will fairly and 
efficiently advance the resolution of class 
members' claims, including resolution of 
remaining issues. See Principles of the Law of 
Aggregate Litigation §§ 2.02(e) (2010).

        The trial court here did not abuse its 
discretion by declining to certify a liability-
only issue class when it found liability 
inseverable from other issues that would be 
left for follow-up proceedings. Nor did the 
court err in finding no marked division 
between damages and liability.

        [655 F.3d 274]

         Plaintiffs have neither defined the scope 
of the liability-only trial nor proposed what 
common proof would be presented.22 The 
claims and issues here are complex and 
common issues do not easily separate from 
individual issues. A trial on whether the 
defendants discharged vinylidene chloride 
into the lagoon that seeped in the shallow 
aquifer and whether the vinyl chloride 
evaporated from the air from the shallow 
aquifer is unlikely to substantially aid 
resolution of the substantial issues on liability 
and causation.

        Certification of a liability-only issue class 
may unfairly impact defendants and absent 
class members. Plaintiffs' bald assertion that 

class members claims share “the same 
nucleus of operative facts” is a mere 
“assurance to the court that it intends or 
plans to meet the requirements.” Hydrogen 
Peroxide, 552 F.3d at 318 (citing Newton, 259 
F.3d at 191). Plaintiffs appear to rely on the 
same “common” evidence used for the 
medical monitoring class, but fail to explain 
how their estimates of exposure to residents 
over substantial periods of time corresponds 
to the level of contamination currently 
present at each home. It may prejudice absent 
class members whose properties may be 
shown to have suffered greater 
contamination.23

        Given the inability to separate common 
issues from issues where individual 
characteristics may be determinative, the 
District Court did not abuse its discretion in 
refusing to certify a liability-only property 
damage class.

III.

        For the foregoing reasons the District 
Court did not abuse its discretion in denying 
the plaintiffs' motion for class certification 
under Fed.R.Civ.P. 23(b)(2) and (b)(3). We 
will affirm its judgment.

--------

Notes:

        1. Additional defendants Huntsman and 
Huntsman Polyurethanes were dismissed by 
stipulation without prejudice and defendant 
Modine reached a class settlement that the 
District Court approved.

        2. In 1991, Morton voluntarily enrolled the 
Ringwood facility in the Illinois 
Environmental Protection Agency's 
remediation program, an ongoing process. 
The remediation plan for the shallow aquifer 
involves using wells and a wastewater 
treatment plant to decontaminate the water.
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        3. The other contaminants included 
trichloroethylene (TCE), and 1, 1–
Dichloroethylene (DCE) both industrial 
solvents.

        4. By stipulation the parties agreed to 
delay consideration of a pending omnibus 
Daubert motion regarding their proposed 
experts. In the interim, we decided In re 
Hydrogen Peroxide Antitrust Litig., 552 F.3d 
305 (3d Cir.2008), which required a “rigorous 
analysis” of the proposed classes in light of 
the requirements for class certification. Id. at 
309. The District Court ordered 
supplementary briefing and informed the 
parties that they may need to address the 
reliability of expert evidence to the extent it 
related to class certification issues. The 
District Court's analysis turned largely on 
whether the experts' opinions qualified as 
common proof and not whether their 
methods were reliable.

        5. Exposure is compared to background 
levels unless the defendant's contamination is 
so severe that it alters the baseline 
background level. See In re Paoli R.R. Yard 
PCB Litig., 113 F.3d 444, 461 (3d Cir.1997). 
The District Court found the expert testimony 
did not meet that standard and plaintiffs do 
not challenge that finding on appeal.

        6. Isopleths are lines on a map joining 
points of equal value to show distributions of 
a specific variable, such as the use of contour 
lines on a topographical map to show 
elevation. The isopleth lines here demark 
areas in and around the village where the 
estimated concentration of vinyl chloride 
within the line equals or exceeds the stated 
value.

        7. Three isopleth maps show the 
concentration during the class period. The 
isopleth modeling the high emission scenario 
from 1968 to 1989 shows a small fraction of 
the Village in an isopleth of 0.20 μ/m3 with 
the remainder of the Village in an isopleth of 
0.08 μ/m3. The isopleth of the period from 

1990 to 1996 shows a significant portion of 
the Village in an isopleth of 0.08 μ/m3 and 
the rest in an isopleth of 0.022 μ/m3. The last 
isopleth map showing the period from 1997 to 
2006 shows a minority of the village in an 
isopleth of 0.026 μ/m3 and the remainder in 
an isopleth of 0.008 μ/m3.

        8. The District Court noted Ginsberg 
described his calculation of the 0.127 figure 
“in two different, contradictory ways” at the 
hearing and during his deposition. At his 
deposition Ginsberg testified he used 
Zannetti's “high scenario” which is calculated 
only for the point of the Village closest to the 
plume. But at the hearing, Ginsberg testified 
he averaged the two ends of the isopleth 
distribution—the point closest to the 
contamination and the point at the furthest 
end of the village. The District Court found 
that either explanation would not change the 
fact the number represents an average of class 
members' exposure.

        9. The bulk of Ginsberg's report provides a 
detailed analysis of the carcinogenic nature of 
vinyl chloride. The defendants dispute 
whether vinyl chloride poses a cancer risk to 
humans. We need not address the issue as it 
presents a merits determination that does not 
alter the analysis of the propriety of class 
certification.

        FN10. See Principles of the Law of 
Aggregate Litigation § 2.04 reporter's notes 
cmt. b, at 124 (2010) (“As a matter of 
substantive law, courts are split on the 
viability of, and proper approach to medical 
monitoring actions.”); 7AA Charles Alan 
Wright, Arthur R. Miller & Mary Kay Kane, 
Federal Practice & Procedure § 1775, at 55–56 
(3d ed.2005) ( “One type of order about 
which there is some disagreement in the 
courts is a request for medical monitoring. 
Some courts have deemed that request the 
equivalent of one for an injunction; others 
have treated it as a form of damage relief.” 
(footnote omitted)); 1 Joseph M. McLaughlin, 
McLaughlin on Class Actions: Law and 
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Practice § 5:18, at 5–70 (3d ed.2006) 
(“Medical monitoring is a controversial, 
cutting-edge concept that has not undergone 
widespread scrutiny in the state courts, let 
alone gained widespread acceptance.”). Only 
a handful of states have allowed plaintiffs to 
recover the costs of medical monitoring 
without other physical injury. See Burns v. 
Jaquays Mining Corp., 156 Ariz. 375, 752 
P.2d 28, 33–34 (App.1987); Potter v. 
Firestone Tire and Rubber Co., 6 Cal.4th 965, 
25 Cal.Rptr.2d 550, 863 P.2d 795, 822–23 
(1993); Ayers v. Twp. of Jackson, 106 N.J. 
557, 525 A.2d 287, 314 (1987); Redland 
Soccer Club, Inc. v. Dep't of the Army, 548 
Pa. 178, 696 A.2d 137, 142 (1997); Hansen v. 
Mountain Fuel Supply Co., 858 P.2d 970, 
979–80 (Utah 1993); Bower v. Westinghouse 
Elec. Corp., 206 W.Va. 133, 522 S.E.2d 424, 
429–30 (1999); see also Adkins v. Thomas 
Solvent Co., 440 Mich. 293, 487 N.W.2d 715, 
720 (1992) (recognizing threats or impending 
threats to health as actionable under a private 
nuisance cause of action).

        FN11. Compare, e.g., Boughton v. Cotter 
Corp., 65 F.3d 823, 827 (10th Cir.1995) with 
Zinser v. Accufix Research Inst. Inc., 253 
F.3d 1180, 1194–96, amended, 273 F.3d 1266 
(9th Cir.2001).

        12. Commentators have noted that 
certification requirements under Rule 
23(b)(2) are more stringent than under 
(b)(3). See 7AA Charles Alan Wright, Arthur 
R. Miller & Mary Kay Kane, Federal Practice 
and Procedure, § 1784.1, at 343 (3d ed.2005) 
(“[T]he common-question and superiority 
standards of Rule 23(b)(3) are in some ways 
much less demanding than that of either Rule 
23(b)(1) or Rule 23(b)(2)....”); see also 1 
Joseph M. McLaughlin, McLaughlin on Class 
Actions: Law and Practice § 5:15, at 5–57 (3d 
ed.2006) (“[I]t is well established that a rule 
23(b)(2) class should actually have more 
cohesiveness than a Rule 23(b)(3) class.” 
(internal quotations omitted)).

        13. As noted, the Court left open whether 
monetary awards incidental to the grant of 
declaratory or injunctive relief were 
permissible. Id. at 2561.

        14. Neither party challenges the trial 
court's conclusion that Pennsylvania law 
applies or that, if Illinois law applied, the 
Illinois Supreme Court would adopt a cause of 
action for medical monitoring with the same 
essential elements as Pennsylvania law.

        15. Plaintiffs were aware that the issues of 
class certification were linked to the merits of 
their claims. In their reply brief to the District 
Court, plaintiffs stated “[a]lthough typically a 
party moving for class certification need not 
present expert opinions on the merits (as 
opposed to the experts' proposed 
methodologies), in this case, merits and 
certification are closely linked.”

        16. While plaintiffs argue the court 
committed error by describing their evidence 
as “averages,” plaintiffs themselves stated in 
their reply brief to the District Court that 
“[p]laintiffs will prove that daily average 
levels of vinyl chloride during the defined 
periods of time migrated from defendants' 
manufacturing sites to the Village.” (emphasis 
added).

        17. Zannetti's report does not list the 
assumptions made that would affect the 
concentration of exposure, such as the 
amount of time spent in the village. Ginsberg, 
in reaching his average, assumed the 
residents were present 350 days in a year for 
24 hours-a-day, 7 days-a-week for twenty-five 
years.

        18. Plaintiffs' experts agreed risk levels 
varied by individual. Melissa Neiman, a board 
certified neurosurgeon, noted “[i]ndividuals 
in the class will likely have varying degrees of 
risk regarding the development of brain 
tumors,” although in her opinion all exposed 
persons would have a higher risk than the 
average non-exposed person. Ginsberg's 

Chapter 5 
21 of 85



Gates v. Rohm, 655 F.3d 255, 80 Fed.R.Serv.3d 604 (3rd Cir., 2011)

 

report states exposure to vinyl chloride has 
“greater cancer effects in early life for liver 
and other tumor sites.” Therefore, exposure at 
the screening target of 0.07 μ/m3 used for 
“mixed populations” may pose little risk for 
healthy adults, but may pose a great risk for 
children. For example, Ginsberg testified that 
EPA Region 3 considers 0.16 μ/m3 as the “de 
minimis risk threshold” but, according to 
Ginsberg, the EPA uses “a lower screening 
level [the 0.07 μ/m3 standard] for 
community risk if it's a mixed population, 
meaning young children and adults.”

        19. Rule 23(b)(3) requires “that the 
questions of law or fact common to class 
members predominate over any questions 
affecting only individual members, and that a 
class action is superior to other available 
methods for fairly and efficiently adjudicating 
the controversy.” Fed.R.Civ.P. 23(b)(3). It 
lists factors relevant to the predominance and 
superiority requirements: 

        (A) the class members' interests in 
individually controlling the prosecution or 
defense of separate actions; 

        (B) the extent and nature of any litigation 
concerning the controversy already begun by 
or against class members; 

        (C) the desirability or undesirability of 
concentrating the litigation of the claims in 
the particular forum; and 

        (D) the likely difficulties in managing a 
class action. 

        Id.

        20. The parties do not address the court's 
findings that a class action would not be a 
superior method of adjudication. In any 
event, we see no error here.

        21. Fed.R.Civ.P. 23(c)(4) states: 
“Particular Issues. When appropriate, an 

action may be brought or maintained as a 
class action with respect to particular issues.”

        22. Plaintiffs appear to rely on the same 
purported common proof used for the 
medical monitoring class. But the common 
evidence presented for the medical 
monitoring class shows present levels of 
contamination to be very low, undercutting 
the claims of the class seeking damages for 
present contamination of their property.

        FN23. Cf. Boughton, 65 F.3d at 827 n. 1 
(“[W]here, as here, there are multiple types of 
claims, more than one form of relief sought 
and the parties disagree about the number of 
models necessary to deal with the various 
ways in which properties may have become 
contaminated it may not be so simple as to 
err on the side of certification just to keep the 
option open because there may be mutually 
exclusive ways of defining subclasses and any 
attempt to certify subclasses before it is clear 
what the common issues are carries with it 
the potential for making the case less 
manageable.”)
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Summaries: 

Source: Justia

The named plaintiffs in this class action 
owned real property in Mallard Pointe, a 
residential neighborhood in Effingham 
County. Georgia-Pacific Consumer Products, 
LP has operated the Savannah River Mill 
nearby since 1986. Plaintiffs argued that their 
real property was contaminated by hydrogen 
sulfide gas released from the decomposition 
of solid waste sludge released by the mill. As a 
result, they have been exposed to noxious 
odors, their use and enjoyment of their 
property has been impaired, and the value of 
their property has diminished. Plaintiffs sued 
Georgia-Pacific for nuisance, trespass, and 
negligence. The plaintiffs sought not only to 
recover monetary damages for themselves, 
but they proposed to seek relief for a class of 
other nearby property owners. Georgia-
Pacific appealed the certification of the class, 
and the Court of Appeals affirmed. Upon the 
petition of Georgia-Pacific, the Supreme 
Court issued a writ of certiorari to review the 
decision of the Court of Appeals, and 
concluded after that review that the trial court 
abused its discretion when it certified the 
class. The Supreme Court reversed the 
judgment of the Court of Appeals 

        [762 S.E.2d 420]

Hull Barrett, David E. Hudson, William J. 
Keogh III, Augusta, Ellis, Painter, Ratterree & 
Adams, Ryburn C. Ratterree, Tracy A. 
O'Connell, Savannah, for appellant.

Bell & Brigham, John C. Bell, Jr., Augusta, 
Oliver Maner, Benjamin M. Perkins, Timothy 
D. Roberts, Savannah, Melissa L. Bailey, for 
appellee.

Brinson Askew Berry Seigler Richardson & 
Davis, Robert M. Brinson, Norman S. 
Fletcher, Rome, Troutman Sanders, William 
M. Droze, Douglas A. Henderson, Atlanta, 
McNatt, Greene & Peterson, Hugh B. McNatt, 
Randall D. Quintrell, Robbins, Russell, 
Englert, Orseck, Untereiner & Sauber, Alan E. 
Untereiner, Matthew M. Madden, Skadden, 
Arps, Slate, Meagher & Flom, John H. 
Beisner, Geoffrey M. Wyatt, Jessica D. Miller, 
GreenLaw, Steven D. Caley, amici curiae.

BLACKWELL, Justice.

         The named plaintiffs in this class action 
own real property in Mallard Pointe, a 
residential neighborhood in Effingham 
County. Nearby, since 1986, Georgia–Pacific 
Consumer Products, LP has operated the 
Savannah River Mill, a facility that includes 
more than a hundred acres of sludge fields, 
into which Georgia–Pacific puts the solid 
waste generated at the Mill. As this solid 
waste decomposes, the plaintiffs say, 
hydrogen sulfide gas is released from the 
sludge fields. Alleging that their real property 
has been contaminated by this gas—and that, 
as a result, they have been exposed to noxious 
odors, their use and enjoyment of their 
property has been impaired, and the value of 
their property has diminished—the plaintiffs 
sued Georgia–Pacific for nuisance, trespass, 
and negligence. The plaintiffs sought not only 
to recover monetary damages for themselves, 
but they proposed to seek relief for a class of 
other nearby property owners.
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        The trial court permitted them to do so, 
certifying a class that consists of the owners 
of 67 parcels of real property in and around 
Mallard Pointe. 1 Georgia–Pacific appealed 

        [762 S.E.2d 421]

the certification of the class,2 and the Court of 
Appeals affirmed, Georgia–Pacific Consumer 
Products, LP v. Ratner, 323 Ga.App. 203, 
203–212, 746 S.E.2d 829 (2013), although 
three of its judges dissented. See id. at 213–
221, 746 S.E.2d 829 (Branch, J., dissenting). 
Upon the petition of Georgia–Pacific, we 
issued a writ of certiorari to review the 
decision of the Court of Appeals. We conclude 
that the trial court abused its discretion when 
it certified the class, and we reverse the 
judgment of the Court of Appeals.

         1. “The class action is an exception to the 
usual rule that litigation is conducted by and 
on behalf of the individual named parties 
only,” Comcast Corp. v. Behrend, ––– U.S. –
–––, ––––(II), 133 S.Ct. 1426, 185 L.Ed.2d 
515 (2013) (citation and punctuation 
omitted), and consistent with its exceptional 
nature, a class action is permitted only in the 
limited circumstances described in OCGA § 
9–11–23.3 The party seeking to represent a 
class “bear[s] the burden of proving that class 
certification is appropriate.” Carnett's, Inc. v. 
Hammond, 279 Ga. 125, 127(3), 610 S.E.2d 
529 (2005) (citation omitted). See also 
McGarry v. Cingular Wireless, LLC, 267 
Ga.App. 23, 25(1), 599 S.E.2d 34 (2004). In 
this case, to permit the certification of a class 
of plaintiffs, the named plaintiffs had to 
satisfy each of the four requirements 
described in OCGA § 9–11–23(a)—
numerosity, 4 commonality,5 typicality,6 and 
adequacy of representation 7—as well as the 
predominance requirement of OCGA § 9–11–
23(b)(3).8 See 

        [762 S.E.2d 422]

American Debt Foundation v. Hodzic, 312 
Ga.App. 806, 808, 720 S.E.2d 283 (2011). To 

satisfy these requirements, it was not enough 
for the plaintiffs simply to have alleged that 
they were satisfied. Wal–Mart Stores, Inc. v. 
Dukes, ––– U.S. ––––, ––––(II)(A), 131 
S.Ct. 2541, 2550–52, 180 L.Ed.2d 374 (2011). 
See also Fortis Ins. Co. v. Kahn, 299 Ga.App. 
319, 321–322(1), 683 S.E.2d 4 (2009). 
Rather, the plaintiffs had to come forward 
with evidence to prove their satisfaction of the 
statutory requirements. See Dukes, ––– U.S. 
at ––––(II)(A), 131 S.Ct. at 2550–52. See also 
Jones v. Douglas County, 262 Ga. 317, 
324(2), 418 S.E.2d 19 (1992); Rite Aid of Ga. 
v. Peacock, 315 Ga.App. 573, 574–575(1), 726 
S.E.2d 577 (2012).

         Whether to certify a class is a matter 
committed to the discretion of the trial court, 
State Farm Mut. Auto. Ins. Co. v. Mabry, 274 
Ga. 498, 499–500(1), 556 S.E.2d 114 (2001), 
but any exercise of that discretion must 
comport with the statutory requirements. 
Moreover, the certification of a class is 
appropriate only to the extent that “the trial 
court is satisfied, after a rigorous analysis, 
that [the statutory requirements] have been 
satisfied.” Gen. Tel. Co. of the Southwest v. 
Falcon, 457 U.S. 147, 161(III), 102 S.Ct. 2364, 
72 L.Ed.2d 740 (1982). See also Rite Aid, 315 
Ga.App. at 574–575(1), 726 S.E.2d 577; Kahn, 
299 Ga.App. at 321(1), 683 S.E.2d 4. As a part 
of this rigorous analysis, “sometimes it may 
be necessary for the court to probe behind the 
pleadings before coming to rest on the 
certification question.” Falcon, 457 U.S. at 
160(II), 102 S.Ct. 2364. Indeed, as the United 
States Supreme Court has explained:

        Frequently that rigorous analysis will 
entail some overlap with the merits of the 
plaintiff's underlying claim. That cannot be 
helped. The class determination generally 
involves considerations that are enmeshed in 
the factual and legal issues comprising the 
plaintiff's cause of action.

Dukes, ––– U.S. at ––––(II)(A), 131 S.Ct. at 
2551–52 (citation and punctuation omitted). 
See also Rite Aid, 315 Ga.App. at 575(1), 726 
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S.E.2d 577; McGarry, 267 Ga.App. at 25(1), 
599 S.E.2d 34.

        Upon our review of the record, we 
conclude that the plaintiffs failed to come 
forward with evidence sufficient to show the 
commonality of the particular class that was 
certified. Georgia–Pacific raises some fair 
questions about typicality and predominance 
as well,9 but we do not have to reach those 
questions today. Because commonality is 
lacking, the trial court abused its discretion 
when it certified the class, and the Court of 
Appeals should have reversed the 
certification.

         2. To show commonality, the plaintiffs 
had to demonstrate that “[t]here are 
questions of law or fact common to the class,” 
OCGA § 9–11–23(a)(2), but as the United 
States Supreme Court recently explained in 
Dukes, “[t]hat language is easy to misread, 
since any competently crafted class complaint 
literally raises common questions.” ––– U.S. 
at ––––(II)(A), 131 S.Ct. at 2551 (citation and 
punctuation omitted). Every putative class 
action presents questions that are, in a sense, 
“common” to the class. But for commonality 
under OCGA § 9–11–23(a)(2), not just any 
“common” questions will do. Commonality 
depends on the presence of a particular sort 
of “common” question, and simply reciting a 
list of questions that are “common” in 
another sense contributes nothing to the 
commonality inquiry. 10

        [762 S.E.2d 423]

Dukes, ––– U.S. at ––––(II)(A), 131 S.Ct. at 
2550–52.

         To establish the sort of commonality that 
OCGA § 9–11–23(a)(2) requires, the plaintiffs 
were required to show “that the class 
members have suffered the same injury.” 
11Dukes, –––U.S. at ––––(II)(A), 131 S.Ct. at 
2551 (citation and punctuation omitted). See 

also Rite Aid, 315 Ga.App. at 575(1), 726 
S.E.2d 577(a). To do so, the plaintiffs had to 
point to a “common contention” that each 
member of the class had suffered the same 
instance or course of wrongful conduct, see 
Dukes, –––U.S. at ––––(II)(A), 131 S.Ct. at 
2551, and the plaintiffs also had to show that 
this “common contention” “is capable of 
classwide resolution—which means that 
determination of its truth or falsity will 
resolve an issue that is central to the validity 
of each one of the claims in one stroke.” 12 Id. 
“What matters to class certification is not the 
raising of common questions—even in 
droves—but, rather the capacity of a classwide 
proceeding to generate common answers apt 
to drive the resolution of the litigation.” Id. 
(citation and punctuation omitted; emphasis 
in original). Although Dukes makes these 
points more clearly than our own precedents, 
it is entirely consistent with those precedents. 
See Carnett's, 279 Ga. at 129(4), 610 S.E.2d 
529 (“A common question is not enough 
when the answer may vary with each class 
member and is determinative of whether the 
member is properly part of the class.” 
(Citation omitted; emphasis in original.)).

        The plaintiffs in this case pointed to a 
“common contention” that might properly 
form the basis for a finding of commonality, 
namely, that their properties were 
contaminated with hydrogen sulfide gas 
released from the sludge fields at the Mill. But 
pointing to a “common contention” is only the 
first step. The plaintiffs also had to show that 
this “common contention” is “capable of 
classwide resolution” with respect to the 
particular class that the trial court certified. 
And that is where they came up short.

        We do not find in the record evidence by 
which the plaintiffs might be able to prove on 
a classwide basis that the entire area by which 
the class was defined, in fact, was 
contaminated with hydrogen sulfide gas from 
the sludge fields. There is, for instance, no 
scientific evidence of the amounts of gas 
released from the sludge fields, no evidence of 
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the rate of release, no evidence of the extent 
to which the amounts released and rates of 
release varied over time, and no 

        [762 S.E.2d 424]

evidence of exactly how the gas would be 
expected to move through the air upon its 
release. As for the direction in which gas 
would be expected to move, the only evidence 
of local wind patterns is that the prevailing 
winds over the sludge fields blow away from 
the class area, and the winds blow from the 
sludge fields toward any specific location 
within the class area only about four percent 
of the time. There is no evidence of the rate at 
which the gas would be expected to dissipate 
following its release, and there is no evidence 
of air quality sampling across the class area at 
any time.13

        The record does contain some anecdotal 
evidence of hydrogen sulfide gas in some 
areas around the Mill, but this anecdotal 
evidence is not enough to satisfy a rigorous 
analysis with respect to the commonality of 
the particular class that the trial court 
certified. First, there is evidence of multiple 
complaints to Georgia–Pacific about the 
corrosion of air-conditioning units in the 
vicinity of the Mill. But as best we can tell 
from the record, a number of these 
complaints did not even originate within the 
area by which the class was defined, and 
those that did appear to have originated in a 
geographically compact and relatively small 
portion of the class area, all in Mallard Pointe 
itself or otherwise along the far eastern edge 
of the class area, just across Fort Howard 
Road from the Mill.14 The class area stretches 
substantially to the west of the small and 
compact area from which these complaints 
came, and the complaints do not, therefore, 
tend to show that the class area as a whole 
was contaminated by hydrogen sulfide gas.

        There also is the testimony of two air-
conditioning technicians, both of whom 
testified that they have observed corrosion in 

a number of air-conditioning units in the 
vicinity of the Mill, which was, they surmised, 
a result of excessive hydrogen sulfide 
exposure. But according to the record, to 
determine whether any particular corrosion 
actually was a result of hydrogen sulfide 
exposure, it would be necessary to test the 
corroded components, and neither of the 
technicians has submitted any parts for such 
testing. Consequently, their opinion that the 
corrosion is due to hydrogen sulfide exposure 
seems to amount to nothing more than 
conjecture. And in any event, one of the 
technicians testified that the corrosion he 
observed was near the Mill, but not within the 
class area. The other technician said that he 
saw corrosion in a few air-conditioning units 
within the class area and outside Mallard 
Pointe, but the locations at which he saw 
corrosion still were close in proximity—
relative to the class area as a whole—to 
Mallard Pointe. Without more, evidence of 
corrosion at these locations does not tend to 
show any likelihood that the class area as a 
whole was contaminated.

        There also was evidence from the named 
plaintiffs themselves, who noted that they had 
been exposed to noxious odors at their 
homes, which they attributed to hydrogen 
sulfide gas. But again, the named plaintiffs 
live in Mallard Pointe, which sits just across 
the road from the Mill itself. The idea that 
their testimony tends to show that the class 
area as a whole—which stretches for some 
distance to the west of Mallard Pointe—has 
been exposed to harmful hydrogen sulfide gas 
is a dubious one.

        From the evidence of record, one fairly 
could conclude that a number of people in the 
vicinity of the Mill—especially those living in 
Mallard Pointe—have experienced problems 

        [762 S.E.2d 425]

that might be attributable to the alleged 
release of hydrogen sulfide gas from the 
sludge fields at the Mill. But the locations at 
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which these people have experienced such 
problems (as evidenced by the record) do not 
seem to coincide with the full extent of the 
class area. Whether the “common contention” 
of harmful exposure can be proved on a 
classwide basis is in doubt, at least as to the 
class as the trial court defined it. As Judge 
Branch aptly said in her dissent:

        [T]he class appears to have been defined 
not by any logical determination of the actual 
effects of the Mill's numerous and 
intermittent releases of hydrogen sulfide on 
persons and property over a period of years, 
but rather by means of arbitrarily drawn lines 
on a map.

Ratner, 323 Ga.App. at 218, 746 S.E.2d 829 
(Branch, J., dissenting) (citation and 
punctuation omitted).15

        No one should misunderstand us to say 
that commonality never can be shown in the 
context of environmental mass torts, that it 
cannot be shown in this case, or even that it 
cannot be shown in this case as to the class as 
the trial court defined it. It certainly is 
conceivable that the plaintiffs might show the 
requisite commonality of that class or 
another. Cf. Brenntag Mid South, Inc. v. 
Smart, 308 Ga.App. 899, 902(2), n. 2, 903–
904(2)(a)(ii), 710 S.E.2d 569 (2011) (plaintiffs 
in class action asserting claims of 
environmental torts satisfied commonality 
requirement with proof that each class 
member actually was evacuated as a result of 
accidental release of acidic gas, and class was 
defined in terms of the locations covered by 
“evacuation orders as well as expert 
consultation as to ‘the actual geographical 
extent of the chemical plume as it spread’ ”). 
But if the plaintiffs are to satisfy the 
commonality requirement, they have some 
more work to do. The certification of the class 
was an abuse of discretion, and the Court of 
Appeals should have reversed it. Accordingly, 

we reverse the judgment of the Court of 
Appeals.

        Judgment reversed.

All the Justices concur, except 
BENHAM and HUNSTEIN, JJ., who 
dissent.

MELTON, Justice, concurring.

         Although I concur fully in the majority 
opinion, I write separately to point out that, 
for many of the same reasons discussed with 
regard to commonality, certification of the 
class in this case would be inappropriate due 
to a lack of typicality. OCGA § 9–11–23 
provides that “(a) One or more members of a 
class may sue or be sued as representative 
parties on behalf of all only if: ... (3) The 
claims or defenses of the representative 
parties are typical of the claims or defenses of 
the class.” The named plaintiffs in this case 
have not been shown to be typical of the 
claims or defenses of the proposed class, as its 
members own different tracts of land 
subjected to varying uses (some residential, 
some agricultural, some commercial and/or 
industrial, some vacant and unused) and 
located at different distances and directions 
from the sludge fields in question. Therefore, 
the purported class in this instance fails for 
both lack of commonality and typicality.

HUNSTEIN, Justice, dissenting.

        I must respectfully dissent.

        1. The majority's analysis affords 
insufficient deference to the trial court's 
determination on class certification in this 
case. As this Court has noted, “trial judges 
have broad discretion in deciding whether to 
certify

        [762 S.E.2d 426]

a class.” Carnett's, Inc. v. Hammond, 279 Ga. 
125, 127(3), 610 S.E.2d 529 (2005); see also 
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Jones v. Douglas County, 262 Ga. 317, 
323(2), 418 S.E.2d 19 (1992) (“[o]n appellate 
review ... ‘the discretion of the trial judge in 
certifying or refusing to certify a class action 
is to be respected in all cases where not 
abused’ ”). “ ‘Implicit in this deferential 
standard of review is a recognition of the fact-
intensive basis of the certification inquiry and 
of the trial court's inherent power to manage 
and control pending litigation.’ ” Brenntag 
Mid South, Inc. v. Smart, 308 Ga.App. 899, 
902(2), 710 S.E.2d 569 (2011). The trial court 
here did conduct the “rigorous analysis” 
contemplated in Wal–Mart Stores, Inc. v. 
Dukes, ––– U.S. ––––(II)(A), 131 S.Ct. 2541, 
2551, 180 L.Ed.2d 374 (2011), and concluded 
that common issues, typical of those faced 
across the class, would predominate over 
issues of an individualized nature. See Griffin 
Indus., Inc. v. Green, 297 Ga.App. 354, 355–
356(2), 677 S.E.2d 310 (2009) (affirming trial 
court's decision to certify class under abuse of 
discretion standard of review, while noting 
that under a de novo standard the outcome of 
the appeal may have been different). This 
determination did not constitute an abuse of 
discretion, and it should be affirmed.

        First, the trial court was well within its 
discretion in finding the commonality 
requirement to have been satisfied. Georgia–
Pacific is the sole defendant whose single 
course of conduct has allegedly affected all 
class members in a common manner. The 
plaintiffs have raised a number of common 
issues with regard to establishing Georgia–
Pacific's liability, including Georgia–Pacific's 
operations at the Savannah River Mill, its 
waste disposal practices, and its safety 
program; the type and concentration of 
chemicals emitted from the Mill and sludge 
fields; and the properties and toxicity of 
hydrogen sulfide and its capacity to cause 
property damage and ill health effects. The 
resolution of all of these issues will depend on 
the same evidence, no matter the class 
member. The answers to all these questions 
can be generated efficiently, on a classwide 

basis, “in one stroke.” Dukes, –––U.S. at –––
–(II)(A), 131 S.Ct. at 2551.

        For similar reasons, the trial court 
appropriately found that the typicality 
requirement has been satisfied. See Liberty 
Lending Svcs. v. Canada, 293 Ga.App. 731, 
738(1)(b), 668 S.E.2d 3 (2008) (typicality 
satisfied by showing “that the defendant 
‘committed the same unlawful acts in the 
same method against [the] entire class' ”). 
Contrary to the view expressed in the 
concurring opinion, the fact that the class 
includes properties with different uses does 
not defeat typicality. Though the particular 
use to which a parcel is put may affect the 
measure of damages incurred, the presence of 
individualized damages issues does not alter 
the fact that a single course of conduct on the 
part of Georgia–Pacific is alleged to have 
caused injury to the entire class. See id.; see 
also Brenntag, 308 Ga.App. at 906–907, 710 
S.E.2d 569 (presence of individualized 
damages issues did not defeat typicality or 
any of the other requirements for class 
certification).

        Moreover, the plaintiffs did not rely on 
mere allegations in support of their request 
for class certification. The plaintiffs presented 
the deposition testimony of Georgia–Pacific's 
environmental manager, who acknowledged 
that hydrogen sulfide was being emitted from 
the sludge fields and admitted, for example, 
the company's knowledge regarding the 
noxious odors from these emissions and the 
damage caused to air conditioning units on 
various nearby properties. The plaintiffs also 
presented testimony from a property 
appraiser regarding the methodology 
employed in ascertaining the class boundaries 
and the process by which one would 
determine the diminution of a property's 
value resulting from environmental 
contaminants. The plaintiffs presented 
further testimony providing specific evidence 
of damage to the air conditioning units on 
certain properties in proximity to the Mill. 
Accordingly, the plaintiffs satisfied their duty 
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to establish commonality and typicality with 
evidence, as opposed to mere allegations.

        Likewise, I would find no abuse of 
discretion in the trial court's conclusion that, 
on balance, the common issues regarding 
liability predominate over the individualized 
issues involving damages. See Brenntag, 308 
Ga.App. at 906–907, 710 S.E.2d 569 
(affirming 

        [762 S.E.2d 427]

class certification in suit involving the 
accidental release of toxic acid from a 
chemical storage tank located at the 
defendant's facility, concluding that “ 
‘[c]ommon issues may predominate when 
liability can be determined on a class-wide 
basis, even when there are some 
individualized damages issues' ”); Flournoy v. 
Honeywell Intl., Inc., 239 F.R.D. 696 
(S.D.Ga.2006) (certifying a Rule 23(b)(3) 
class of property owners suing for damages 
allegedly caused by pollutants emanating 
from defendant's nearby plant).16

        2. Though the majority purports to find 
insufficient commonality among class 
members (and hints that it might find 
typicality and predominance lacking for the 
same reasons), the issue the majority actually 
pinpoints as problematic is the class 
definition. Specifically, the majority finds 
fault with the manner in which the class 
boundaries were determined and the 
potential over- or underinclusiveness of the 
class. However, the issue of whether a 
proposed class is sufficiently precise and 
ascertainable is not coextensive with the issue 
of commonality. See, e.g., Smith v. 
ConocoPhillips, 298 F.R.D. 575(IV) 
(analyzing class definition independently of 
commonality requirement); Jackson v. 
Unocal, 262 P.3d at 887–888 (same). Courts 
have typically assessed the sufficiency of a 
proposed class definition “[i]n keeping with 
the liberal construction to be given [to Rule 
23].” Charles Alan Wright et al., 7A Fed. Prac. 

& Proc. Civ. § 1760 (3d ed.2014). “All that is 
required is a ‘reasonable’ relationship 
between the evidence and the class 
boundaries as proposed by the plaintiff.” 
Jackson v. Unocal, 262 P.3d at 887. See also 
Smith v. ConocoPhillips, 298 F.R.D. 575(IV) 
(at class certification stage, “[p]laintiffs are 
not required to adduce definitive evidence 
about the extent and scope of the 
contamination.... Plaintiffs need some 
evidence that contamination was present in 
the class area.”).

        Assessed under this standard, the 
evidence here was sufficient to sustain the 
class as defined at this stage of the 
proceedings. According to the plaintiffs, the 
farthest point from the class to the sludge 
fields is approximately .9 miles. Georgia–
Pacific's environmental manager 
acknowledged in deposition testimony that 
the company has received complaints about 
the odor from the Mill from four to five miles 
away and that the odor from the hydrogen 
sulfide gas would reach every member of the 
proposed class. Testimony from two air 
conditioning technicians supports the 
conclusion that the gases would likely affect 
all air conditioning units within the class 
area. Georgia–Pacific has in fact received 
complaints regarding corrosion of air 
conditioning units up to 2.4 miles away from 
the Mill, well beyond the class boundaries, 
and has assumed responsibility for replacing 
an air conditioning unit due to corrosion on at 
least one property lying outside the class 
boundaries. This fact, highlighted by the 
majority to support its finding of an absence 
of commonality, actually establishes just the 
opposite: in an abundance of caution, the 
plaintiffs drew their class boundaries 
conservatively, deliberately excluding some 
potential plaintiffs to avoid creating an over-
inclusive class that would truly lack 
commonality. See Wright, 7A Fed. Prac. & 
Proc. Civ. § 1760 (noting that potential 
underinclusiveness of a proposed class is not 
fatal to a class definition). In short, the 
evidence supported the plaintiffs' proposed 
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class definition, and the majority is wrong to 
conclude otherwise.

        3. Though I disagree with the conclusion 
that the class as currently defined is not 
supported by the current record, I note that 
the majority's opinion expressly contemplates 
the possibility that the plaintiffs here could 
still, with additional evidence, establish the 
existence of a sustainable class. See OCGA § 
9–11–23(c)(1), (d) (both subsections giving 
trial courts the authority, prior to a decision 
on the merits, to alter or amend orders 
regarding class certification or case 
management); see also Fuller v. Heartwood 
11, 301 Ga.App. 309, 687 S.E.2d 287 (2009) 
(noting absence of fixed deadline in statute or 
court rules by which class must be certified).

        [762 S.E.2d 428]

It thus remains to be seen whether this case 
will move forward as a class action.

        I am authorized to state that Justice 
Benham concurs in this dissent.

--------

Notes:

        1. Generally speaking, these 67 properties 
are in a contiguous area to the west of Fort 
Howard Road. The Mill is situated just to the 
east of Fort Howard Road. Of the properties 
in the class area, the lots in Mallard Pointe—a 
neighborhood that is located just off Fort 
Howard Road—and a few other properties on 
Fort Howard Road appear to be the closest in 
proximity to the sludge fields at the Mill. To 
be exact, the trial court defined the class as 
follows: 

        All citizens of the State of Georgia who, as 
of November 18, 2010, owned property lying, 
in whole or in part, within an area of land 
lying in Effingham County, Georgia, and 
bounded as follows: 

        On the east by a line running along the 
west side of the right of way of Fort Howard 
Road between the intersection of Fort 
Howard Road and Seckinger Ford Road and 
the south side of the right of way of the 
railroad line that serves the Georgia–Pacific 
plant; 

        On the north by a line running along the 
south side of said railroad right of way 
between For[t] Howard Road and Rincon–
Stillwell Road; 

        On the west by a line running along the 
east side of the right of way of Rincon–
Stillwell Road; [and] 

        On the south by a line running along the 
north side of the right of way of Bunyan 
Kessler Road beginning at Rincon–Stillwell 
Road and going in an easterly directly to a 
point at Latitude 32.30582649 and Longitude 
minus 81.21047668 and thence easterly along 
a straight line to the intersection of Fort 
Howard Road and Seckinger Ford Road. 

        Expressly excluded from membership in 
the class are [Georgia–Pacific], its related 
corporations and all directors, officers and 
employees of [Georgia–Pacific]. 

        This class definition identifies the 
members of the class with enough precision. 

        2. See OCGA § 9–11–23(g) (“A court's 
order certifying a class or refusing to certify a 
class shall be appealable in the same manner 
as a final order to the appellate court which 
would otherwise have jurisdiction over the 
appeal from a final order in the action.”).

        3. Many provisions of OCGA § 9–11–23 
were borrowed from Federal Rule of Civil 
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Procedure 23, and for this reason, when 
Georgia courts interpret and apply OCGA § 
9–11–23, they commonly look to decisions of 
the federal courts interpreting and applying 
Rule 23. See, e.g., State Farm Mut. Auto. Ins. 
Co. v. Mabry, 274 Ga. 498, 499(1), 556 S.E.2d 
114 (2001); Rite Aid of Ga. v. Peacock, 315 
Ga.App. 573, 574(1), 726 S.E.2d 577 (2012); 
Brenntag Mid South, Inc. v. Smart, 308 
Ga.App. 899, 903(2), 710 S.E.2d 569 (2011); 
Fuller v. Heartwood 11, LLC, 301 Ga.App. 
309, 312, 687 S.E.2d 287 (2009); Gay v. B.H. 
Transfer Co., 287 Ga.App. 610, 611, n. 2, 652 
S.E.2d 200 (2007).

        4.OCGA § 9–11–23(a)(1) (“The class is so 
numerous that joinder of all members is 
impracticable[.]”).

        5.OCGA § 9–11–23(a)(2) (“There are 
questions of law or fact common to the 
class[.]”).

        6.OCGA § 9–11–23(a)(3) (“The claims ... 
of the representative parties are typical of the 
claims ... of the class[.]”).

        7.OCGA § 9–11–23(a)(4) (“The 
representative parties will fairly and 
adequately protect the interests of the class.”).

        8.OCGA § 9–11–23(b)(3) (“[T]he 
questions of law or fact common to the 
members of the class predominate over any 
questions affecting only individual members, 
and ... a class action is superior to other 
available methods for the fair and efficient 
adjudication of the controversy.”). For a class 
action to proceed, all the requirements of 
OCGA § 9–11–23(a) must be satisfied, as well 
as one of the three requirements described in 
OCGA § 9–11–23(b). Here, the plaintiffs have 
relied exclusively upon OCGA § 9–11–

23(b)(3), and that is the only paragraph of 
subsection (b), therefore, with which we are 
concerned.

        9. Georgia–Pacific does not dispute that 
the certified class is sufficiently numerous, 
see OCGA § 9–11–23(a)(1), and aside from 
the question of typicality, they appear not to 
dispute that the named plaintiffs are adequate 
representatives of the class. See OCGA § 9–
11–23(a)(4). See also Horton v. Goose Creek 
Independent School Dist., 690 F.2d 470, 485, 
n. 27 (IV) (5th Cir.1982) (“The requirements 
[of typicality and adequacy] are closely 
related, for demanding typicality on the part 
of the representative helps ensure his 
adequacy as a representative.”).

        10. The trial court—and the majority of the 
Court of Appeals—appear to have fallen into 
the very analytical trap against which the 
United States Supreme Court warned in 
Dukes. In its order certifying the class, the 
trial court recited a list of “common” 
questions that, although “common” in a 
sense, do not show the sort of commonality 
required for OCGA § 9–11–23(a)(2). For 
instance, the trial court noted that the case 
involves “common” questions concerning: 

        • The materials used by Georgia–Pacific 
at the Mill, including the ways in which those 
materials are stored and used; 

        • The manner in which Georgia–Pacific 
operates the Mill, including its sludge fields; 

        • The reasons for releases of hydrogen 
sulfide gas from the sludge fields; 

        • The potential effects of a release of 
hydrogen sulfide gas, including the toxic and 
corrosive properties of the gas; 

        • The nature and adequacy of precautions 
taken by Georgia–Pacific to prevent the 
release of hydrogen sulfide gas; 
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        • The “liability of Georgia–Pacific”; 

        • The “common affirmative defenses 
raised by Georgia–Pacific”; and 

        • The remedies available to members of 
the class, including the appropriate measure 
of damages, exemplary damages, and 
expenses of litigation. 

        The majority in the Court of Appeals 
recited a similar list of “common” questions. 
See Ratner, 323 Ga.App. at 208(1), 746 
S.E.2d 829(b). No doubt, these questions may 
be “common” in a sense, but they do not show 
the commonality that the statute requires, 
and “[r]eciting these questions is not 
sufficient to [warrant] class certification.” 
Dukes, ––– U.S. at ––––(II)(A), 131 S.Ct. at 
2551. 

        11. To be clear, when it referred in Dukes 
to the need to demonstrate “that the class 
members have suffered the same injury,” we 
do not understand the Supreme Court to have 
meant that all the class members must have 
sustained precisely the same damages. See In 
re Deepwater Horizon, 739 F.3d 790, 810–
811(IV)(A) (5th Cir.2014) (“[T]he legal 
requirement that class members have all 
‘suffered the same injury’ can be satisfied by 
an instance of the defendant's injurious 
conduct, even when the resulting injurious 
effects—the damages—are diverse.”).

        12. At class certification, plaintiffs need 
not prove the merit of their “common 
contention”—that is, they need not 
definitively prove that each and every 
member of the class did, in fact, suffer the 
“same injury.” But they have to show that 
their “common contention” is capable of 
being proved at once for the whole class. To 
do that, they have to point to some evidence 
by which they could prove the merit of their 

“common contention.”

        13. The dissent relies on Smith v. 
ConocoPhillips Pipe Line Co., 298 F.R.D. 575 
(E.D.Mo.2014), and Jackson v. Unocal Corp., 
262 P.3d 874 (Colo.2011). In each of these 
cases, the courts were presented with 
scientific evidence that tended to show the 
contamination of the proposed class area. 
Smith, 298 F.R.D. at 581–583(IV)(A); 
Jackson, 262 P.3d at 887–888(IV)(A). As 
Jackson notes, “[u]sually, scientific or 
objective evidence closely ties the spread of 
the alleged pollution or contamination to the 
proposed class boundaries, as many mass 
environmental tort cases demonstrate.” 262 
P.3d at 887(IV)(A) (citation and punctuation 
omitted). But “where plaintiffs fail to produce 
evidence linking the proposed boundary to 
the environmental hazard, courts have denied 
certification.” Smith, 298 F.R.D. at 581(IV)(A) 
(citations omitted).

        14. There is evidence of complaints that do 
not involve the corrosion of air-conditioning 
units, but it appears that most of those 
complaints did not originate within the class 
area and that those that did—like the 
complaints about air-conditioning units—
originated in or near Mallard Pointe.

        15. The record bears out the idea that the 
class was defined “by means of arbitrarily 
drawn lines on a map.” According to the 
testimony of record, the area by which the 
class was defined was identified in significant 
part by a real estate appraiser, who simply 
drove around in the vicinity of the Mill, 
looking for “major roads” and other “specific 
geographical boundaries” that “seemed 
reasonable” to bound the class area. When “it 
seemed like we were getting too far away from 
[the Mill],” the appraiser apparently would 
turn back and look for a closer boundary. The 
appraiser testified that he went in search of 
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the boundaries of the class area without any 
scientific analysis of air quality or expected 
gas movements, without knowledge of local 
wind patterns, and without knowledge of 
other potential nearby sources of gases that 
might cause noxious odors. The appraiser 
also did not rely upon any appraisal 
methodology in helping to select boundaries 
for the class area, admitting explicitly that 
“it's a seat of the pants kind of thing.”

        16. See also Smith v. ConocoPhillips Pipe 
Line Co., 298 F.R.D. 575 (E.D.Mo.2014) 
(certifying property damage class despite 
need for individual damages assessments); 
Powell v. Tosh, 280 F.R.D. 296 
(W.D.Ky.2012) (same); Jackson v. Unocal 
Corp., 262 P.3d 874 (Colo.2011) (affirming 
certification of property damage class despite 
need for individual damages assessments).
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• Rule 23(c)(4):  “When appropriate, an action may be 

.”

•

• –
defendant’s allegedly deceptive practice generally 

New Trend:  “Issue Class” Action
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Matter of RhonePoulenc Rorer, Inc., –

Castano v. Am. Tobacco Co., –

circumvent Rule 23(b)(3)’s predominance analysis, but was just a “housekeeping rule” 
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•    
•     District court denied certification of damages classes on predominance and superiority grounds.  But

(6) whether defendants’ actions caused potential vapor intrusion;

Martin v. Behr Dayton Thermal Prods. LLC, 896 F.3d 405 (6th Cir. 2018)
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• –

•

“Broad view” –

“Narrow view” –

“Functional view” –

• Adopted the “broad view,” stating it would maintain issue classes in certain circumstances,   

Martin v. Behr Dayton Thermal Prods. (cont’d)

Martin v. Behr Dayton Thermal Prods. LLC, 896 F.3d 405 (6th Cir. 2018)
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•

• Each question only needed to be answered once because the “answers apply in the same 
way to each property owner within the plumes.”

•

“The common, aggregation
defeating, individual issues.”

•

–
“This case has , but the district court’s use of Rule 23(c)(4) 

towards resolving Plaintiffs’ claims”

•

Martin v. Behr Dayton Thermal Prods. (cont’d)

Martin v. Behr Dayton Thermal Prods. LLC, 896 F.3d 405 (6th Cir. 2018)
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•

•     Plaintiffs acknowledged liability and damages classes could not be certified for properties near the plant. 

•     Defining a class as everyone who owned, rented, or occupied property surrounding the facility from 1992 to May 2014, 

Hostetler v. Johnson Controls, Inc., No. 3:15cv226, 2018 WL 3868848 (N.D. Ind. Aug. 15, 2018)
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•

• Trials would include a “property property estimate of the dose and duration of vapor exposure.” 

•

wide determination of whether there was contamination “somewhere below
property lines of the properties in the class area” similarly would not preclude need for property

(5) Resolution of “preferential pathways” question did little to resolve need for individual trials.  

(7) Whether defendants acted with “reckless indifference” toward each putative class member could not be established on 

•

•

Hostetler v. Johnson Controls Inc. (cont’d)

Hostetler v. Johnson Controls, Inc., No. 3:15cv226, 2018 WL 3868848 (N.D. Ind. Aug. 15, 2018)
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“Contamination ‘Issue’ Class Actions—Recent Certification Realities”

Bloomberg Law, January 18, 2019
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CLASS ACTION

© 2019 The Bureau of National Affairs, Inc.  
All Rights Reserved 

Abandoned plant stands in decay 
Photographer: Jim Watson/AFP/Getty Images 
Insights 

INSIGHT: Contamination ‘Issue’ Class 
Actions—Recent Certification Realities
Posted Jan. 18, 2019, 4:00 AM 

By Douglas A. Henderson, Lindsey B. Mann, and Nicholas H. Howell 

In the context of industrial explosions, chemical spills, and manufacturing plant emissions, 
when courts refuse to certify environmental class actions under Federal Rule of Civil 
Procedure 23(a) and (b), what can plaintiffs do? 

Instead of certifying traditional liability classes or damage classes, recent plaintiffs are 
pushing the class action envelope and trying to certify environmental “issue” class actions 
under Rule 23(c). 

Yet two recent decisions—although addressing virtually identical facts—underscore the 
confusing outcomes and mistaken promise for “issue” class actions in the environmental 
exposure context. 

Three Troutman Sanders LLP attorneys examine two recent court rulings 
that accentuate the confusion surrounding “issue” class actions involving 
environmental contamination.  The authors explain that “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 
23(b) putative class actions.
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Hostetler v. Johnson Controls Inc.

At issue in Hostetler v. Johnson Controls Inc., 2018 BL 292048 (N.D. Ind., Aug. 15, 2018), was 
solvent-contaminated groundwater at a closed manufacturing plant migrating to neighboring 
properties in Goshen, Ind. In addition to seeking damages for personal injuries, plaintiffs 
acknowledged liability and damages classes could not be certified for properties near the 
plant. 

Nevertheless, defining a class as everyone who owned, rented, or occupied property in the 
area from 1992 to May 2014, plaintiffs sought certification on seven environmental “issues”—

from the site affected soil, groundwater, and utility lines beneath properties in the class; 

health and well being of class members. 

Plaintiffs conceded that once the class issues were resolved, individual trials would be 
necessary to establish, as to each class member even with certification on the seven issues, 
whether the defendants are liable on any of the claims, including a “property-by-property 
estimate of the dose and duration of vapor exposure.” 

Working through the issues one by one, the court, asking whether certifying the “issues” class 
would streamline the overall case, denied certification for all of the “issue” classes. 
On whether the defendants leaked solvents in issue (1), the court concluded individual actions 
would not be facilitated by a class-wide determination because property-specific facts would 
still be necessary to establish the leaks affected all class properties. As for the class definition 
in issue (2), a class-wide issue determination of contamination “somewhere below-ground, in 
some amount, within the property lines of the properties in the class area,” similarly would not 
preclude the need for property-by-property determinations. 

As for the asbestos issues (3) and (4), the court found that no question of asbestos was 
common to plaintiffs’ proposed class. On the “preferential pathways” in issue (5), because 
nothing would be gained in a class proceeding where individual trials remained, certification 
was not appropriate. And because injunctive relieve would involve fact-by-fact issues, issue (6) 
seeking injunctive relief failed to improve the procedural status of the case. 

Finally, with respect to issue (7) addressing “reckless indifference,” the court found this issue 
could not be established with evidence common to the class as a whole. In other words, 
because the “issues” for certification would not assist the court in resolving key liability and 
damages questions across the class, which were, by definition, individual and not amenable to 
class-wide determination, none of the “issues” warranted certification. 

Martin v. Behr Dayton Thermal Prods.

Facts virtually identical to those in Johnson Controls were at issue in Martin v. Behr Dayton 
Thermal Prods., 2018 BL 250691 (6th Cir., July 16, 2018): alleged vapor intrusion from solvent-
contaminated groundwater in the McCook Field neighborhood in Dayton, Ohio. Following the 
majority rule, the district court denied certification of damages classes on predominance and 
superiority grounds under Rule 23(b)(3). 

Alternatively, however, the plaintiffs sought, and the trial court granted class certification for 

foreseeable that improper solvent handling and disposal caused the contamination; 
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contamination at their facilities. 

On appeal, the U.S. Court of Appeals for the Sixth Circuit analyzed whether an issue class 
could be certified under Rule 23(c)(4) when predominance and superiority could not be 
established under Rule 23(b)(3). The Sixth Circuit assessed the three different approaches 
adopted by courts answering this question. Under the “broad view,” issue classes under Rule 
23(c)(4) could be certified even if predominance and superiority under Rule 23(b)(3) would not 
be met. 

For other courts, taking a “narrower” view, issue classes cannot be certified if predominance 
has not been satisfied. Still other courts follow a “functional, superiority-like” analysis which is 
a more fact-by-fact, case-by-case analysis. Comparing the approaches, the Sixth Circuit 
embraced the “broad” approach, noting, for example, that it would maintain issue classes in 
certain circumstances, but would not effectively nullify Rule 23(c)(4) issue classes if claim-wide 
predominance could not be established. 

Affirming the trial court, the Sixth Circuit found issue classes satisfied the predominance 
requirement because the certified issues themselves were capable of resolution with 
generalized, class-wide proof. According to the court, all seven of the issues were questions 
that need only be answered once because the “answers apply in the same way to each 
property owner within the plumes.” Although proof of actual injury and causation implicated 
individualized issues defeating certification under Rule 23(b)(3), the court was not persuaded 
the same individual inquiries tainted the certified issues. 
Because defendants did not identify any individualized inquiries that outweighed the common 
questions, within each issue, the Sixth Circuit found “the common, aggregation-enabling 
issues in the case are more prevalent or important than the non-common, aggregation-
defeating, individual issues.” For the court, predominance problems with a liability-only class 
did not automatically translate into predominance problems within an “issue” class. 

Ostensibly focusing on superiority, but with a wink toward settlement, the court held that, by 
certifying these issues, the procedure would save time and scarce judicial resources. Class 
treatment of the seven certified issues would not resolve the defendants’ liability entirely, the 
court held, but it would materially advance the litigation, especially for residents in the “low-
income” area surrounding the plant.  
Finding no abuse of discretion by the district court, the Sixth Circuit concluded: “[t]his case has 
dragged on for ten years, but the district court’s use of Rule 23(c)(4) issue classing took a 
meaningful step towards resolving Plaintiffs’ claims.” 

Implications 

Finding for each “issue” individualized facts overwhelmed any common class-wide issues, the 
Johnson Controls court found no procedural benefit in certifying the “issue” classes.  

Yet in certifying nearly identical “issues” in Behr-Dayton, the court—with misplaced signals 
encouraging settlement—created an end-run around the requirement of Rule 23(b). Its 
analysis was not only extreme, but inconsistent with the fundamental requirements under Rule 
23. Even worse, nowhere did the court in Behr-Dayton, either on appeal or at the district court, 
actually evaluate admissible evidence to determine whether the common “issues” would 
predominate. 

If the Behr-Dayton approach stands, claim-wide predominance and superiority become 
aspirational, rather than the requirements they were intended to be, so long as the “issue” 
class will, in the court’s estimation, advance the litigation or push the parties to settle. 
Whether involving groundwater impact, stock price drops, or bank charges, “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 23(b) putative class 
actions. 
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By Douglas A. Henderson, Lindsey B. Mann, and Nicholas H. Howell 

In the context of industrial explosions, chemical spills, and manufacturing plant emissions, 
when courts refuse to certify environmental class actions under Federal Rule of Civil 
Procedure 23(a) and (b), what can plaintiffs do? 

Instead of certifying traditional liability classes or damage classes, recent plaintiffs are 
pushing the class action envelope and trying to certify environmental “issue” class actions 
under Rule 23(c). 

Yet two recent decisions—although addressing virtually identical facts—underscore the 
confusing outcomes and mistaken promise for “issue” class actions in the environmental 
exposure context. 

Three Troutman Sanders LLP attorneys examine two recent court rulings 
that accentuate the confusion surrounding “issue” class actions involving 
environmental contamination.  The authors explain that “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 
23(b) putative class actions.
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Hostetler v. Johnson Controls Inc.

At issue in Hostetler v. Johnson Controls Inc., 2018 BL 292048 (N.D. Ind., Aug. 15, 2018), was 
solvent-contaminated groundwater at a closed manufacturing plant migrating to neighboring 
properties in Goshen, Ind. In addition to seeking damages for personal injuries, plaintiffs 
acknowledged liability and damages classes could not be certified for properties near the 
plant. 

Nevertheless, defining a class as everyone who owned, rented, or occupied property in the 
area from 1992 to May 2014, plaintiffs sought certification on seven environmental “issues”—

from the site affected soil, groundwater, and utility lines beneath properties in the class; 

health and well being of class members. 

Plaintiffs conceded that once the class issues were resolved, individual trials would be 
necessary to establish, as to each class member even with certification on the seven issues, 
whether the defendants are liable on any of the claims, including a “property-by-property 
estimate of the dose and duration of vapor exposure.” 

Working through the issues one by one, the court, asking whether certifying the “issues” class 
would streamline the overall case, denied certification for all of the “issue” classes. 
On whether the defendants leaked solvents in issue (1), the court concluded individual actions 
would not be facilitated by a class-wide determination because property-specific facts would 
still be necessary to establish the leaks affected all class properties. As for the class definition 
in issue (2), a class-wide issue determination of contamination “somewhere below-ground, in 
some amount, within the property lines of the properties in the class area,” similarly would not 
preclude the need for property-by-property determinations. 

As for the asbestos issues (3) and (4), the court found that no question of asbestos was 
common to plaintiffs’ proposed class. On the “preferential pathways” in issue (5), because 
nothing would be gained in a class proceeding where individual trials remained, certification 
was not appropriate. And because injunctive relieve would involve fact-by-fact issues, issue (6) 
seeking injunctive relief failed to improve the procedural status of the case. 

Finally, with respect to issue (7) addressing “reckless indifference,” the court found this issue 
could not be established with evidence common to the class as a whole. In other words, 
because the “issues” for certification would not assist the court in resolving key liability and 
damages questions across the class, which were, by definition, individual and not amenable to 
class-wide determination, none of the “issues” warranted certification. 

Martin v. Behr Dayton Thermal Prods.

Facts virtually identical to those in Johnson Controls were at issue in Martin v. Behr Dayton 
Thermal Prods., 2018 BL 250691 (6th Cir., July 16, 2018): alleged vapor intrusion from solvent-
contaminated groundwater in the McCook Field neighborhood in Dayton, Ohio. Following the 
majority rule, the district court denied certification of damages classes on predominance and 
superiority grounds under Rule 23(b)(3). 

Alternatively, however, the plaintiffs sought, and the trial court granted class certification for 

foreseeable that improper solvent handling and disposal caused the contamination; 
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contamination at their facilities. 

On appeal, the U.S. Court of Appeals for the Sixth Circuit analyzed whether an issue class 
could be certified under Rule 23(c)(4) when predominance and superiority could not be 
established under Rule 23(b)(3). The Sixth Circuit assessed the three different approaches 
adopted by courts answering this question. Under the “broad view,” issue classes under Rule 
23(c)(4) could be certified even if predominance and superiority under Rule 23(b)(3) would not 
be met. 

For other courts, taking a “narrower” view, issue classes cannot be certified if predominance 
has not been satisfied. Still other courts follow a “functional, superiority-like” analysis which is 
a more fact-by-fact, case-by-case analysis. Comparing the approaches, the Sixth Circuit 
embraced the “broad” approach, noting, for example, that it would maintain issue classes in 
certain circumstances, but would not effectively nullify Rule 23(c)(4) issue classes if claim-wide 
predominance could not be established. 

Affirming the trial court, the Sixth Circuit found issue classes satisfied the predominance 
requirement because the certified issues themselves were capable of resolution with 
generalized, class-wide proof. According to the court, all seven of the issues were questions 
that need only be answered once because the “answers apply in the same way to each 
property owner within the plumes.” Although proof of actual injury and causation implicated 
individualized issues defeating certification under Rule 23(b)(3), the court was not persuaded 
the same individual inquiries tainted the certified issues. 
Because defendants did not identify any individualized inquiries that outweighed the common 
questions, within each issue, the Sixth Circuit found “the common, aggregation-enabling 
issues in the case are more prevalent or important than the non-common, aggregation-
defeating, individual issues.” For the court, predominance problems with a liability-only class 
did not automatically translate into predominance problems within an “issue” class. 

Ostensibly focusing on superiority, but with a wink toward settlement, the court held that, by 
certifying these issues, the procedure would save time and scarce judicial resources. Class 
treatment of the seven certified issues would not resolve the defendants’ liability entirely, the 
court held, but it would materially advance the litigation, especially for residents in the “low-
income” area surrounding the plant.  
Finding no abuse of discretion by the district court, the Sixth Circuit concluded: “[t]his case has 
dragged on for ten years, but the district court’s use of Rule 23(c)(4) issue classing took a 
meaningful step towards resolving Plaintiffs’ claims.” 

Implications 

Finding for each “issue” individualized facts overwhelmed any common class-wide issues, the 
Johnson Controls court found no procedural benefit in certifying the “issue” classes.  

Yet in certifying nearly identical “issues” in Behr-Dayton, the court—with misplaced signals 
encouraging settlement—created an end-run around the requirement of Rule 23(b). Its 
analysis was not only extreme, but inconsistent with the fundamental requirements under Rule 
23. Even worse, nowhere did the court in Behr-Dayton, either on appeal or at the district court, 
actually evaluate admissible evidence to determine whether the common “issues” would 
predominate. 

If the Behr-Dayton approach stands, claim-wide predominance and superiority become 
aspirational, rather than the requirements they were intended to be, so long as the “issue” 
class will, in the court’s estimation, advance the litigation or push the parties to settle. 
Whether involving groundwater impact, stock price drops, or bank charges, “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 23(b) putative class 
actions. 
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By Douglas A. Henderson, Lindsey B. Mann, and Nicholas H. Howell 

In the context of industrial explosions, chemical spills, and manufacturing plant emissions, 
when courts refuse to certify environmental class actions under Federal Rule of Civil 
Procedure 23(a) and (b), what can plaintiffs do? 

Instead of certifying traditional liability classes or damage classes, recent plaintiffs are 
pushing the class action envelope and trying to certify environmental “issue” class actions 
under Rule 23(c). 

Yet two recent decisions—although addressing virtually identical facts—underscore the 
confusing outcomes and mistaken promise for “issue” class actions in the environmental 
exposure context. 

Three Troutman Sanders LLP attorneys examine two recent court rulings 
that accentuate the confusion surrounding “issue” class actions involving 
environmental contamination.  The authors explain that “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 
23(b) putative class actions.
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Hostetler v. Johnson Controls Inc.

At issue in Hostetler v. Johnson Controls Inc., 2018 BL 292048 (N.D. Ind., Aug. 15, 2018), was 
solvent-contaminated groundwater at a closed manufacturing plant migrating to neighboring 
properties in Goshen, Ind. In addition to seeking damages for personal injuries, plaintiffs 
acknowledged liability and damages classes could not be certified for properties near the 
plant. 

Nevertheless, defining a class as everyone who owned, rented, or occupied property in the 
area from 1992 to May 2014, plaintiffs sought certification on seven environmental “issues”—

from the site affected soil, groundwater, and utility lines beneath properties in the class; 

health and well being of class members. 

Plaintiffs conceded that once the class issues were resolved, individual trials would be 
necessary to establish, as to each class member even with certification on the seven issues, 
whether the defendants are liable on any of the claims, including a “property-by-property 
estimate of the dose and duration of vapor exposure.” 

Working through the issues one by one, the court, asking whether certifying the “issues” class 
would streamline the overall case, denied certification for all of the “issue” classes. 
On whether the defendants leaked solvents in issue (1), the court concluded individual actions 
would not be facilitated by a class-wide determination because property-specific facts would 
still be necessary to establish the leaks affected all class properties. As for the class definition 
in issue (2), a class-wide issue determination of contamination “somewhere below-ground, in 
some amount, within the property lines of the properties in the class area,” similarly would not 
preclude the need for property-by-property determinations. 

As for the asbestos issues (3) and (4), the court found that no question of asbestos was 
common to plaintiffs’ proposed class. On the “preferential pathways” in issue (5), because 
nothing would be gained in a class proceeding where individual trials remained, certification 
was not appropriate. And because injunctive relieve would involve fact-by-fact issues, issue (6) 
seeking injunctive relief failed to improve the procedural status of the case. 

Finally, with respect to issue (7) addressing “reckless indifference,” the court found this issue 
could not be established with evidence common to the class as a whole. In other words, 
because the “issues” for certification would not assist the court in resolving key liability and 
damages questions across the class, which were, by definition, individual and not amenable to 
class-wide determination, none of the “issues” warranted certification. 

Martin v. Behr Dayton Thermal Prods.

Facts virtually identical to those in Johnson Controls were at issue in Martin v. Behr Dayton 
Thermal Prods., 2018 BL 250691 (6th Cir., July 16, 2018): alleged vapor intrusion from solvent-
contaminated groundwater in the McCook Field neighborhood in Dayton, Ohio. Following the 
majority rule, the district court denied certification of damages classes on predominance and 
superiority grounds under Rule 23(b)(3). 

Alternatively, however, the plaintiffs sought, and the trial court granted class certification for 

foreseeable that improper solvent handling and disposal caused the contamination; 
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contamination at their facilities. 

On appeal, the U.S. Court of Appeals for the Sixth Circuit analyzed whether an issue class 
could be certified under Rule 23(c)(4) when predominance and superiority could not be 
established under Rule 23(b)(3). The Sixth Circuit assessed the three different approaches 
adopted by courts answering this question. Under the “broad view,” issue classes under Rule 
23(c)(4) could be certified even if predominance and superiority under Rule 23(b)(3) would not 
be met. 

For other courts, taking a “narrower” view, issue classes cannot be certified if predominance 
has not been satisfied. Still other courts follow a “functional, superiority-like” analysis which is 
a more fact-by-fact, case-by-case analysis. Comparing the approaches, the Sixth Circuit 
embraced the “broad” approach, noting, for example, that it would maintain issue classes in 
certain circumstances, but would not effectively nullify Rule 23(c)(4) issue classes if claim-wide 
predominance could not be established. 

Affirming the trial court, the Sixth Circuit found issue classes satisfied the predominance 
requirement because the certified issues themselves were capable of resolution with 
generalized, class-wide proof. According to the court, all seven of the issues were questions 
that need only be answered once because the “answers apply in the same way to each 
property owner within the plumes.” Although proof of actual injury and causation implicated 
individualized issues defeating certification under Rule 23(b)(3), the court was not persuaded 
the same individual inquiries tainted the certified issues. 
Because defendants did not identify any individualized inquiries that outweighed the common 
questions, within each issue, the Sixth Circuit found “the common, aggregation-enabling 
issues in the case are more prevalent or important than the non-common, aggregation-
defeating, individual issues.” For the court, predominance problems with a liability-only class 
did not automatically translate into predominance problems within an “issue” class. 

Ostensibly focusing on superiority, but with a wink toward settlement, the court held that, by 
certifying these issues, the procedure would save time and scarce judicial resources. Class 
treatment of the seven certified issues would not resolve the defendants’ liability entirely, the 
court held, but it would materially advance the litigation, especially for residents in the “low-
income” area surrounding the plant.  
Finding no abuse of discretion by the district court, the Sixth Circuit concluded: “[t]his case has 
dragged on for ten years, but the district court’s use of Rule 23(c)(4) issue classing took a 
meaningful step towards resolving Plaintiffs’ claims.” 

Implications 

Finding for each “issue” individualized facts overwhelmed any common class-wide issues, the 
Johnson Controls court found no procedural benefit in certifying the “issue” classes.  

Yet in certifying nearly identical “issues” in Behr-Dayton, the court—with misplaced signals 
encouraging settlement—created an end-run around the requirement of Rule 23(b). Its 
analysis was not only extreme, but inconsistent with the fundamental requirements under Rule 
23. Even worse, nowhere did the court in Behr-Dayton, either on appeal or at the district court, 
actually evaluate admissible evidence to determine whether the common “issues” would 
predominate. 

If the Behr-Dayton approach stands, claim-wide predominance and superiority become 
aspirational, rather than the requirements they were intended to be, so long as the “issue” 
class will, in the court’s estimation, advance the litigation or push the parties to settle. 
Whether involving groundwater impact, stock price drops, or bank charges, “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 23(b) putative class 
actions. 
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By Douglas A. Henderson, Lindsey B. Mann, and Nicholas H. Howell 

In the context of industrial explosions, chemical spills, and manufacturing plant emissions, 
when courts refuse to certify environmental class actions under Federal Rule of Civil 
Procedure 23(a) and (b), what can plaintiffs do? 

Instead of certifying traditional liability classes or damage classes, recent plaintiffs are 
pushing the class action envelope and trying to certify environmental “issue” class actions 
under Rule 23(c). 

Yet two recent decisions—although addressing virtually identical facts—underscore the 
confusing outcomes and mistaken promise for “issue” class actions in the environmental 
exposure context. 

Three Troutman Sanders LLP attorneys examine two recent court rulings 
that accentuate the confusion surrounding “issue” class actions involving 
environmental contamination.  The authors explain that “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 
23(b) putative class actions.
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Hostetler v. Johnson Controls Inc.

At issue in Hostetler v. Johnson Controls Inc., 2018 BL 292048 (N.D. Ind., Aug. 15, 2018), was 
solvent-contaminated groundwater at a closed manufacturing plant migrating to neighboring 
properties in Goshen, Ind. In addition to seeking damages for personal injuries, plaintiffs 
acknowledged liability and damages classes could not be certified for properties near the 
plant. 

Nevertheless, defining a class as everyone who owned, rented, or occupied property in the 
area from 1992 to May 2014, plaintiffs sought certification on seven environmental “issues”—

from the site affected soil, groundwater, and utility lines beneath properties in the class; 

health and well being of class members. 

Plaintiffs conceded that once the class issues were resolved, individual trials would be 
necessary to establish, as to each class member even with certification on the seven issues, 
whether the defendants are liable on any of the claims, including a “property-by-property 
estimate of the dose and duration of vapor exposure.” 

Working through the issues one by one, the court, asking whether certifying the “issues” class 
would streamline the overall case, denied certification for all of the “issue” classes. 
On whether the defendants leaked solvents in issue (1), the court concluded individual actions 
would not be facilitated by a class-wide determination because property-specific facts would 
still be necessary to establish the leaks affected all class properties. As for the class definition 
in issue (2), a class-wide issue determination of contamination “somewhere below-ground, in 
some amount, within the property lines of the properties in the class area,” similarly would not 
preclude the need for property-by-property determinations. 

As for the asbestos issues (3) and (4), the court found that no question of asbestos was 
common to plaintiffs’ proposed class. On the “preferential pathways” in issue (5), because 
nothing would be gained in a class proceeding where individual trials remained, certification 
was not appropriate. And because injunctive relieve would involve fact-by-fact issues, issue (6) 
seeking injunctive relief failed to improve the procedural status of the case. 

Finally, with respect to issue (7) addressing “reckless indifference,” the court found this issue 
could not be established with evidence common to the class as a whole. In other words, 
because the “issues” for certification would not assist the court in resolving key liability and 
damages questions across the class, which were, by definition, individual and not amenable to 
class-wide determination, none of the “issues” warranted certification. 

Martin v. Behr Dayton Thermal Prods.

Facts virtually identical to those in Johnson Controls were at issue in Martin v. Behr Dayton 
Thermal Prods., 2018 BL 250691 (6th Cir., July 16, 2018): alleged vapor intrusion from solvent-
contaminated groundwater in the McCook Field neighborhood in Dayton, Ohio. Following the 
majority rule, the district court denied certification of damages classes on predominance and 
superiority grounds under Rule 23(b)(3). 

Alternatively, however, the plaintiffs sought, and the trial court granted class certification for 

foreseeable that improper solvent handling and disposal caused the contamination; 
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contamination at their facilities. 

On appeal, the U.S. Court of Appeals for the Sixth Circuit analyzed whether an issue class 
could be certified under Rule 23(c)(4) when predominance and superiority could not be 
established under Rule 23(b)(3). The Sixth Circuit assessed the three different approaches 
adopted by courts answering this question. Under the “broad view,” issue classes under Rule 
23(c)(4) could be certified even if predominance and superiority under Rule 23(b)(3) would not 
be met. 

For other courts, taking a “narrower” view, issue classes cannot be certified if predominance 
has not been satisfied. Still other courts follow a “functional, superiority-like” analysis which is 
a more fact-by-fact, case-by-case analysis. Comparing the approaches, the Sixth Circuit 
embraced the “broad” approach, noting, for example, that it would maintain issue classes in 
certain circumstances, but would not effectively nullify Rule 23(c)(4) issue classes if claim-wide 
predominance could not be established. 

Affirming the trial court, the Sixth Circuit found issue classes satisfied the predominance 
requirement because the certified issues themselves were capable of resolution with 
generalized, class-wide proof. According to the court, all seven of the issues were questions 
that need only be answered once because the “answers apply in the same way to each 
property owner within the plumes.” Although proof of actual injury and causation implicated 
individualized issues defeating certification under Rule 23(b)(3), the court was not persuaded 
the same individual inquiries tainted the certified issues. 
Because defendants did not identify any individualized inquiries that outweighed the common 
questions, within each issue, the Sixth Circuit found “the common, aggregation-enabling 
issues in the case are more prevalent or important than the non-common, aggregation-
defeating, individual issues.” For the court, predominance problems with a liability-only class 
did not automatically translate into predominance problems within an “issue” class. 

Ostensibly focusing on superiority, but with a wink toward settlement, the court held that, by 
certifying these issues, the procedure would save time and scarce judicial resources. Class 
treatment of the seven certified issues would not resolve the defendants’ liability entirely, the 
court held, but it would materially advance the litigation, especially for residents in the “low-
income” area surrounding the plant.  
Finding no abuse of discretion by the district court, the Sixth Circuit concluded: “[t]his case has 
dragged on for ten years, but the district court’s use of Rule 23(c)(4) issue classing took a 
meaningful step towards resolving Plaintiffs’ claims.” 

Implications 

Finding for each “issue” individualized facts overwhelmed any common class-wide issues, the 
Johnson Controls court found no procedural benefit in certifying the “issue” classes.  

Yet in certifying nearly identical “issues” in Behr-Dayton, the court—with misplaced signals 
encouraging settlement—created an end-run around the requirement of Rule 23(b). Its 
analysis was not only extreme, but inconsistent with the fundamental requirements under Rule 
23. Even worse, nowhere did the court in Behr-Dayton, either on appeal or at the district court, 
actually evaluate admissible evidence to determine whether the common “issues” would 
predominate. 

If the Behr-Dayton approach stands, claim-wide predominance and superiority become 
aspirational, rather than the requirements they were intended to be, so long as the “issue” 
class will, in the court’s estimation, advance the litigation or push the parties to settle. 
Whether involving groundwater impact, stock price drops, or bank charges, “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 23(b) putative class 
actions. 
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By Douglas A. Henderson, Lindsey B. Mann, and Nicholas H. Howell 

In the context of industrial explosions, chemical spills, and manufacturing plant emissions, 
when courts refuse to certify environmental class actions under Federal Rule of Civil 
Procedure 23(a) and (b), what can plaintiffs do? 

Instead of certifying traditional liability classes or damage classes, recent plaintiffs are 
pushing the class action envelope and trying to certify environmental “issue” class actions 
under Rule 23(c). 

Yet two recent decisions—although addressing virtually identical facts—underscore the 
confusing outcomes and mistaken promise for “issue” class actions in the environmental 
exposure context. 

Three Troutman Sanders LLP attorneys examine two recent court rulings 
that accentuate the confusion surrounding “issue” class actions involving 
environmental contamination.  The authors explain that “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 
23(b) putative class actions.
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Hostetler v. Johnson Controls Inc.

At issue in Hostetler v. Johnson Controls Inc., 2018 BL 292048 (N.D. Ind., Aug. 15, 2018), was 
solvent-contaminated groundwater at a closed manufacturing plant migrating to neighboring 
properties in Goshen, Ind. In addition to seeking damages for personal injuries, plaintiffs 
acknowledged liability and damages classes could not be certified for properties near the 
plant. 

Nevertheless, defining a class as everyone who owned, rented, or occupied property in the 
area from 1992 to May 2014, plaintiffs sought certification on seven environmental “issues”—

from the site affected soil, groundwater, and utility lines beneath properties in the class; 

health and well being of class members. 

Plaintiffs conceded that once the class issues were resolved, individual trials would be 
necessary to establish, as to each class member even with certification on the seven issues, 
whether the defendants are liable on any of the claims, including a “property-by-property 
estimate of the dose and duration of vapor exposure.” 

Working through the issues one by one, the court, asking whether certifying the “issues” class 
would streamline the overall case, denied certification for all of the “issue” classes. 
On whether the defendants leaked solvents in issue (1), the court concluded individual actions 
would not be facilitated by a class-wide determination because property-specific facts would 
still be necessary to establish the leaks affected all class properties. As for the class definition 
in issue (2), a class-wide issue determination of contamination “somewhere below-ground, in 
some amount, within the property lines of the properties in the class area,” similarly would not 
preclude the need for property-by-property determinations. 

As for the asbestos issues (3) and (4), the court found that no question of asbestos was 
common to plaintiffs’ proposed class. On the “preferential pathways” in issue (5), because 
nothing would be gained in a class proceeding where individual trials remained, certification 
was not appropriate. And because injunctive relieve would involve fact-by-fact issues, issue (6) 
seeking injunctive relief failed to improve the procedural status of the case. 

Finally, with respect to issue (7) addressing “reckless indifference,” the court found this issue 
could not be established with evidence common to the class as a whole. In other words, 
because the “issues” for certification would not assist the court in resolving key liability and 
damages questions across the class, which were, by definition, individual and not amenable to 
class-wide determination, none of the “issues” warranted certification. 

Martin v. Behr Dayton Thermal Prods.

Facts virtually identical to those in Johnson Controls were at issue in Martin v. Behr Dayton 
Thermal Prods., 2018 BL 250691 (6th Cir., July 16, 2018): alleged vapor intrusion from solvent-
contaminated groundwater in the McCook Field neighborhood in Dayton, Ohio. Following the 
majority rule, the district court denied certification of damages classes on predominance and 
superiority grounds under Rule 23(b)(3). 

Alternatively, however, the plaintiffs sought, and the trial court granted class certification for 

foreseeable that improper solvent handling and disposal caused the contamination; 
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contamination at their facilities. 

On appeal, the U.S. Court of Appeals for the Sixth Circuit analyzed whether an issue class 
could be certified under Rule 23(c)(4) when predominance and superiority could not be 
established under Rule 23(b)(3). The Sixth Circuit assessed the three different approaches 
adopted by courts answering this question. Under the “broad view,” issue classes under Rule 
23(c)(4) could be certified even if predominance and superiority under Rule 23(b)(3) would not 
be met. 

For other courts, taking a “narrower” view, issue classes cannot be certified if predominance 
has not been satisfied. Still other courts follow a “functional, superiority-like” analysis which is 
a more fact-by-fact, case-by-case analysis. Comparing the approaches, the Sixth Circuit 
embraced the “broad” approach, noting, for example, that it would maintain issue classes in 
certain circumstances, but would not effectively nullify Rule 23(c)(4) issue classes if claim-wide 
predominance could not be established. 

Affirming the trial court, the Sixth Circuit found issue classes satisfied the predominance 
requirement because the certified issues themselves were capable of resolution with 
generalized, class-wide proof. According to the court, all seven of the issues were questions 
that need only be answered once because the “answers apply in the same way to each 
property owner within the plumes.” Although proof of actual injury and causation implicated 
individualized issues defeating certification under Rule 23(b)(3), the court was not persuaded 
the same individual inquiries tainted the certified issues. 
Because defendants did not identify any individualized inquiries that outweighed the common 
questions, within each issue, the Sixth Circuit found “the common, aggregation-enabling 
issues in the case are more prevalent or important than the non-common, aggregation-
defeating, individual issues.” For the court, predominance problems with a liability-only class 
did not automatically translate into predominance problems within an “issue” class. 

Ostensibly focusing on superiority, but with a wink toward settlement, the court held that, by 
certifying these issues, the procedure would save time and scarce judicial resources. Class 
treatment of the seven certified issues would not resolve the defendants’ liability entirely, the 
court held, but it would materially advance the litigation, especially for residents in the “low-
income” area surrounding the plant.  
Finding no abuse of discretion by the district court, the Sixth Circuit concluded: “[t]his case has 
dragged on for ten years, but the district court’s use of Rule 23(c)(4) issue classing took a 
meaningful step towards resolving Plaintiffs’ claims.” 

Implications 

Finding for each “issue” individualized facts overwhelmed any common class-wide issues, the 
Johnson Controls court found no procedural benefit in certifying the “issue” classes.  

Yet in certifying nearly identical “issues” in Behr-Dayton, the court—with misplaced signals 
encouraging settlement—created an end-run around the requirement of Rule 23(b). Its 
analysis was not only extreme, but inconsistent with the fundamental requirements under Rule 
23. Even worse, nowhere did the court in Behr-Dayton, either on appeal or at the district court, 
actually evaluate admissible evidence to determine whether the common “issues” would 
predominate. 

If the Behr-Dayton approach stands, claim-wide predominance and superiority become 
aspirational, rather than the requirements they were intended to be, so long as the “issue” 
class will, in the court’s estimation, advance the litigation or push the parties to settle. 
Whether involving groundwater impact, stock price drops, or bank charges, “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 23(b) putative class 
actions. 
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By Douglas A. Henderson, Lindsey B. Mann, and Nicholas H. Howell 

In the context of industrial explosions, chemical spills, and manufacturing plant emissions, 
when courts refuse to certify environmental class actions under Federal Rule of Civil 
Procedure 23(a) and (b), what can plaintiffs do? 

Instead of certifying traditional liability classes or damage classes, recent plaintiffs are 
pushing the class action envelope and trying to certify environmental “issue” class actions 
under Rule 23(c). 

Yet two recent decisions—although addressing virtually identical facts—underscore the 
confusing outcomes and mistaken promise for “issue” class actions in the environmental 
exposure context. 

Three Troutman Sanders LLP attorneys examine two recent court rulings 
that accentuate the confusion surrounding “issue” class actions involving 
environmental contamination.  The authors explain that “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 
23(b) putative class actions.
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Hostetler v. Johnson Controls Inc.

At issue in Hostetler v. Johnson Controls Inc., 2018 BL 292048 (N.D. Ind., Aug. 15, 2018), was 
solvent-contaminated groundwater at a closed manufacturing plant migrating to neighboring 
properties in Goshen, Ind. In addition to seeking damages for personal injuries, plaintiffs 
acknowledged liability and damages classes could not be certified for properties near the 
plant. 

Nevertheless, defining a class as everyone who owned, rented, or occupied property in the 
area from 1992 to May 2014, plaintiffs sought certification on seven environmental “issues”—

from the site affected soil, groundwater, and utility lines beneath properties in the class; 

health and well being of class members. 

Plaintiffs conceded that once the class issues were resolved, individual trials would be 
necessary to establish, as to each class member even with certification on the seven issues, 
whether the defendants are liable on any of the claims, including a “property-by-property 
estimate of the dose and duration of vapor exposure.” 

Working through the issues one by one, the court, asking whether certifying the “issues” class 
would streamline the overall case, denied certification for all of the “issue” classes. 
On whether the defendants leaked solvents in issue (1), the court concluded individual actions 
would not be facilitated by a class-wide determination because property-specific facts would 
still be necessary to establish the leaks affected all class properties. As for the class definition 
in issue (2), a class-wide issue determination of contamination “somewhere below-ground, in 
some amount, within the property lines of the properties in the class area,” similarly would not 
preclude the need for property-by-property determinations. 

As for the asbestos issues (3) and (4), the court found that no question of asbestos was 
common to plaintiffs’ proposed class. On the “preferential pathways” in issue (5), because 
nothing would be gained in a class proceeding where individual trials remained, certification 
was not appropriate. And because injunctive relieve would involve fact-by-fact issues, issue (6) 
seeking injunctive relief failed to improve the procedural status of the case. 

Finally, with respect to issue (7) addressing “reckless indifference,” the court found this issue 
could not be established with evidence common to the class as a whole. In other words, 
because the “issues” for certification would not assist the court in resolving key liability and 
damages questions across the class, which were, by definition, individual and not amenable to 
class-wide determination, none of the “issues” warranted certification. 

Martin v. Behr Dayton Thermal Prods.

Facts virtually identical to those in Johnson Controls were at issue in Martin v. Behr Dayton 
Thermal Prods., 2018 BL 250691 (6th Cir., July 16, 2018): alleged vapor intrusion from solvent-
contaminated groundwater in the McCook Field neighborhood in Dayton, Ohio. Following the 
majority rule, the district court denied certification of damages classes on predominance and 
superiority grounds under Rule 23(b)(3). 

Alternatively, however, the plaintiffs sought, and the trial court granted class certification for 

foreseeable that improper solvent handling and disposal caused the contamination; 
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contamination at their facilities. 

On appeal, the U.S. Court of Appeals for the Sixth Circuit analyzed whether an issue class 
could be certified under Rule 23(c)(4) when predominance and superiority could not be 
established under Rule 23(b)(3). The Sixth Circuit assessed the three different approaches 
adopted by courts answering this question. Under the “broad view,” issue classes under Rule 
23(c)(4) could be certified even if predominance and superiority under Rule 23(b)(3) would not 
be met. 

For other courts, taking a “narrower” view, issue classes cannot be certified if predominance 
has not been satisfied. Still other courts follow a “functional, superiority-like” analysis which is 
a more fact-by-fact, case-by-case analysis. Comparing the approaches, the Sixth Circuit 
embraced the “broad” approach, noting, for example, that it would maintain issue classes in 
certain circumstances, but would not effectively nullify Rule 23(c)(4) issue classes if claim-wide 
predominance could not be established. 

Affirming the trial court, the Sixth Circuit found issue classes satisfied the predominance 
requirement because the certified issues themselves were capable of resolution with 
generalized, class-wide proof. According to the court, all seven of the issues were questions 
that need only be answered once because the “answers apply in the same way to each 
property owner within the plumes.” Although proof of actual injury and causation implicated 
individualized issues defeating certification under Rule 23(b)(3), the court was not persuaded 
the same individual inquiries tainted the certified issues. 
Because defendants did not identify any individualized inquiries that outweighed the common 
questions, within each issue, the Sixth Circuit found “the common, aggregation-enabling 
issues in the case are more prevalent or important than the non-common, aggregation-
defeating, individual issues.” For the court, predominance problems with a liability-only class 
did not automatically translate into predominance problems within an “issue” class. 

Ostensibly focusing on superiority, but with a wink toward settlement, the court held that, by 
certifying these issues, the procedure would save time and scarce judicial resources. Class 
treatment of the seven certified issues would not resolve the defendants’ liability entirely, the 
court held, but it would materially advance the litigation, especially for residents in the “low-
income” area surrounding the plant.  
Finding no abuse of discretion by the district court, the Sixth Circuit concluded: “[t]his case has 
dragged on for ten years, but the district court’s use of Rule 23(c)(4) issue classing took a 
meaningful step towards resolving Plaintiffs’ claims.” 

Implications 

Finding for each “issue” individualized facts overwhelmed any common class-wide issues, the 
Johnson Controls court found no procedural benefit in certifying the “issue” classes.  

Yet in certifying nearly identical “issues” in Behr-Dayton, the court—with misplaced signals 
encouraging settlement—created an end-run around the requirement of Rule 23(b). Its 
analysis was not only extreme, but inconsistent with the fundamental requirements under Rule 
23. Even worse, nowhere did the court in Behr-Dayton, either on appeal or at the district court, 
actually evaluate admissible evidence to determine whether the common “issues” would 
predominate. 

If the Behr-Dayton approach stands, claim-wide predominance and superiority become 
aspirational, rather than the requirements they were intended to be, so long as the “issue” 
class will, in the court’s estimation, advance the litigation or push the parties to settle. 
Whether involving groundwater impact, stock price drops, or bank charges, “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 23(b) putative class 
actions. 

Chapter 5 
68 of 85



4

Author Information 

Douglas A. Henderson is a partner at Troutman Sanders LLP who concentrates on environmental 
litigation, toxic and mass torts, and property rights disputes. 

Lindsey B. Mann is a partner at Troutman Sanders in the business litigation section who focuses 
on class action defense, environmental litigation, and e-discovery. 

Nicholas H. Howell is an associate in the environmental litigation and business litigation 
practices at Troutman Sanders. 

© 2019 The Bureau of National Affairs, Inc.  
All Rights Reserved 

Chapter 5 
69 of 85



1

CLASS ACTION

© 2019 The Bureau of National Affairs, Inc.  
All Rights Reserved 

Abandoned plant stands in decay 
Photographer: Jim Watson/AFP/Getty Images 
Insights 

INSIGHT: Contamination ‘Issue’ Class 
Actions—Recent Certification Realities
Posted Jan. 18, 2019, 4:00 AM 

By Douglas A. Henderson, Lindsey B. Mann, and Nicholas H. Howell 

In the context of industrial explosions, chemical spills, and manufacturing plant emissions, 
when courts refuse to certify environmental class actions under Federal Rule of Civil 
Procedure 23(a) and (b), what can plaintiffs do? 

Instead of certifying traditional liability classes or damage classes, recent plaintiffs are 
pushing the class action envelope and trying to certify environmental “issue” class actions 
under Rule 23(c). 

Yet two recent decisions—although addressing virtually identical facts—underscore the 
confusing outcomes and mistaken promise for “issue” class actions in the environmental 
exposure context. 

Three Troutman Sanders LLP attorneys examine two recent court rulings 
that accentuate the confusion surrounding “issue” class actions involving 
environmental contamination.  The authors explain that “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 
23(b) putative class actions.
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Hostetler v. Johnson Controls Inc.

At issue in Hostetler v. Johnson Controls Inc., 2018 BL 292048 (N.D. Ind., Aug. 15, 2018), was 
solvent-contaminated groundwater at a closed manufacturing plant migrating to neighboring 
properties in Goshen, Ind. In addition to seeking damages for personal injuries, plaintiffs 
acknowledged liability and damages classes could not be certified for properties near the 
plant. 

Nevertheless, defining a class as everyone who owned, rented, or occupied property in the 
area from 1992 to May 2014, plaintiffs sought certification on seven environmental “issues”—

from the site affected soil, groundwater, and utility lines beneath properties in the class; 

health and well being of class members. 

Plaintiffs conceded that once the class issues were resolved, individual trials would be 
necessary to establish, as to each class member even with certification on the seven issues, 
whether the defendants are liable on any of the claims, including a “property-by-property 
estimate of the dose and duration of vapor exposure.” 

Working through the issues one by one, the court, asking whether certifying the “issues” class 
would streamline the overall case, denied certification for all of the “issue” classes. 
On whether the defendants leaked solvents in issue (1), the court concluded individual actions 
would not be facilitated by a class-wide determination because property-specific facts would 
still be necessary to establish the leaks affected all class properties. As for the class definition 
in issue (2), a class-wide issue determination of contamination “somewhere below-ground, in 
some amount, within the property lines of the properties in the class area,” similarly would not 
preclude the need for property-by-property determinations. 

As for the asbestos issues (3) and (4), the court found that no question of asbestos was 
common to plaintiffs’ proposed class. On the “preferential pathways” in issue (5), because 
nothing would be gained in a class proceeding where individual trials remained, certification 
was not appropriate. And because injunctive relieve would involve fact-by-fact issues, issue (6) 
seeking injunctive relief failed to improve the procedural status of the case. 

Finally, with respect to issue (7) addressing “reckless indifference,” the court found this issue 
could not be established with evidence common to the class as a whole. In other words, 
because the “issues” for certification would not assist the court in resolving key liability and 
damages questions across the class, which were, by definition, individual and not amenable to 
class-wide determination, none of the “issues” warranted certification. 

Martin v. Behr Dayton Thermal Prods.

Facts virtually identical to those in Johnson Controls were at issue in Martin v. Behr Dayton 
Thermal Prods., 2018 BL 250691 (6th Cir., July 16, 2018): alleged vapor intrusion from solvent-
contaminated groundwater in the McCook Field neighborhood in Dayton, Ohio. Following the 
majority rule, the district court denied certification of damages classes on predominance and 
superiority grounds under Rule 23(b)(3). 

Alternatively, however, the plaintiffs sought, and the trial court granted class certification for 

foreseeable that improper solvent handling and disposal caused the contamination; 
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contamination at their facilities. 

On appeal, the U.S. Court of Appeals for the Sixth Circuit analyzed whether an issue class 
could be certified under Rule 23(c)(4) when predominance and superiority could not be 
established under Rule 23(b)(3). The Sixth Circuit assessed the three different approaches 
adopted by courts answering this question. Under the “broad view,” issue classes under Rule 
23(c)(4) could be certified even if predominance and superiority under Rule 23(b)(3) would not 
be met. 

For other courts, taking a “narrower” view, issue classes cannot be certified if predominance 
has not been satisfied. Still other courts follow a “functional, superiority-like” analysis which is 
a more fact-by-fact, case-by-case analysis. Comparing the approaches, the Sixth Circuit 
embraced the “broad” approach, noting, for example, that it would maintain issue classes in 
certain circumstances, but would not effectively nullify Rule 23(c)(4) issue classes if claim-wide 
predominance could not be established. 

Affirming the trial court, the Sixth Circuit found issue classes satisfied the predominance 
requirement because the certified issues themselves were capable of resolution with 
generalized, class-wide proof. According to the court, all seven of the issues were questions 
that need only be answered once because the “answers apply in the same way to each 
property owner within the plumes.” Although proof of actual injury and causation implicated 
individualized issues defeating certification under Rule 23(b)(3), the court was not persuaded 
the same individual inquiries tainted the certified issues. 
Because defendants did not identify any individualized inquiries that outweighed the common 
questions, within each issue, the Sixth Circuit found “the common, aggregation-enabling 
issues in the case are more prevalent or important than the non-common, aggregation-
defeating, individual issues.” For the court, predominance problems with a liability-only class 
did not automatically translate into predominance problems within an “issue” class. 

Ostensibly focusing on superiority, but with a wink toward settlement, the court held that, by 
certifying these issues, the procedure would save time and scarce judicial resources. Class 
treatment of the seven certified issues would not resolve the defendants’ liability entirely, the 
court held, but it would materially advance the litigation, especially for residents in the “low-
income” area surrounding the plant.  
Finding no abuse of discretion by the district court, the Sixth Circuit concluded: “[t]his case has 
dragged on for ten years, but the district court’s use of Rule 23(c)(4) issue classing took a 
meaningful step towards resolving Plaintiffs’ claims.” 

Implications 

Finding for each “issue” individualized facts overwhelmed any common class-wide issues, the 
Johnson Controls court found no procedural benefit in certifying the “issue” classes.  

Yet in certifying nearly identical “issues” in Behr-Dayton, the court—with misplaced signals 
encouraging settlement—created an end-run around the requirement of Rule 23(b). Its 
analysis was not only extreme, but inconsistent with the fundamental requirements under Rule 
23. Even worse, nowhere did the court in Behr-Dayton, either on appeal or at the district court, 
actually evaluate admissible evidence to determine whether the common “issues” would 
predominate. 

If the Behr-Dayton approach stands, claim-wide predominance and superiority become 
aspirational, rather than the requirements they were intended to be, so long as the “issue” 
class will, in the court’s estimation, advance the litigation or push the parties to settle. 
Whether involving groundwater impact, stock price drops, or bank charges, “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 23(b) putative class 
actions. 
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By Douglas A. Henderson, Lindsey B. Mann, and Nicholas H. Howell 

In the context of industrial explosions, chemical spills, and manufacturing plant emissions, 
when courts refuse to certify environmental class actions under Federal Rule of Civil 
Procedure 23(a) and (b), what can plaintiffs do? 

Instead of certifying traditional liability classes or damage classes, recent plaintiffs are 
pushing the class action envelope and trying to certify environmental “issue” class actions 
under Rule 23(c). 

Yet two recent decisions—although addressing virtually identical facts—underscore the 
confusing outcomes and mistaken promise for “issue” class actions in the environmental 
exposure context. 

Three Troutman Sanders LLP attorneys examine two recent court rulings 
that accentuate the confusion surrounding “issue” class actions involving 
environmental contamination.  The authors explain that “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 
23(b) putative class actions.

Chapter 5 
74 of 85



2

Hostetler v. Johnson Controls Inc.

At issue in Hostetler v. Johnson Controls Inc., 2018 BL 292048 (N.D. Ind., Aug. 15, 2018), was 
solvent-contaminated groundwater at a closed manufacturing plant migrating to neighboring 
properties in Goshen, Ind. In addition to seeking damages for personal injuries, plaintiffs 
acknowledged liability and damages classes could not be certified for properties near the 
plant. 

Nevertheless, defining a class as everyone who owned, rented, or occupied property in the 
area from 1992 to May 2014, plaintiffs sought certification on seven environmental “issues”—

from the site affected soil, groundwater, and utility lines beneath properties in the class; 

health and well being of class members. 

Plaintiffs conceded that once the class issues were resolved, individual trials would be 
necessary to establish, as to each class member even with certification on the seven issues, 
whether the defendants are liable on any of the claims, including a “property-by-property 
estimate of the dose and duration of vapor exposure.” 

Working through the issues one by one, the court, asking whether certifying the “issues” class 
would streamline the overall case, denied certification for all of the “issue” classes. 
On whether the defendants leaked solvents in issue (1), the court concluded individual actions 
would not be facilitated by a class-wide determination because property-specific facts would 
still be necessary to establish the leaks affected all class properties. As for the class definition 
in issue (2), a class-wide issue determination of contamination “somewhere below-ground, in 
some amount, within the property lines of the properties in the class area,” similarly would not 
preclude the need for property-by-property determinations. 

As for the asbestos issues (3) and (4), the court found that no question of asbestos was 
common to plaintiffs’ proposed class. On the “preferential pathways” in issue (5), because 
nothing would be gained in a class proceeding where individual trials remained, certification 
was not appropriate. And because injunctive relieve would involve fact-by-fact issues, issue (6) 
seeking injunctive relief failed to improve the procedural status of the case. 

Finally, with respect to issue (7) addressing “reckless indifference,” the court found this issue 
could not be established with evidence common to the class as a whole. In other words, 
because the “issues” for certification would not assist the court in resolving key liability and 
damages questions across the class, which were, by definition, individual and not amenable to 
class-wide determination, none of the “issues” warranted certification. 

Martin v. Behr Dayton Thermal Prods.

Facts virtually identical to those in Johnson Controls were at issue in Martin v. Behr Dayton 
Thermal Prods., 2018 BL 250691 (6th Cir., July 16, 2018): alleged vapor intrusion from solvent-
contaminated groundwater in the McCook Field neighborhood in Dayton, Ohio. Following the 
majority rule, the district court denied certification of damages classes on predominance and 
superiority grounds under Rule 23(b)(3). 

Alternatively, however, the plaintiffs sought, and the trial court granted class certification for 

foreseeable that improper solvent handling and disposal caused the contamination; 
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contamination at their facilities. 

On appeal, the U.S. Court of Appeals for the Sixth Circuit analyzed whether an issue class 
could be certified under Rule 23(c)(4) when predominance and superiority could not be 
established under Rule 23(b)(3). The Sixth Circuit assessed the three different approaches 
adopted by courts answering this question. Under the “broad view,” issue classes under Rule 
23(c)(4) could be certified even if predominance and superiority under Rule 23(b)(3) would not 
be met. 

For other courts, taking a “narrower” view, issue classes cannot be certified if predominance 
has not been satisfied. Still other courts follow a “functional, superiority-like” analysis which is 
a more fact-by-fact, case-by-case analysis. Comparing the approaches, the Sixth Circuit 
embraced the “broad” approach, noting, for example, that it would maintain issue classes in 
certain circumstances, but would not effectively nullify Rule 23(c)(4) issue classes if claim-wide 
predominance could not be established. 

Affirming the trial court, the Sixth Circuit found issue classes satisfied the predominance 
requirement because the certified issues themselves were capable of resolution with 
generalized, class-wide proof. According to the court, all seven of the issues were questions 
that need only be answered once because the “answers apply in the same way to each 
property owner within the plumes.” Although proof of actual injury and causation implicated 
individualized issues defeating certification under Rule 23(b)(3), the court was not persuaded 
the same individual inquiries tainted the certified issues. 
Because defendants did not identify any individualized inquiries that outweighed the common 
questions, within each issue, the Sixth Circuit found “the common, aggregation-enabling 
issues in the case are more prevalent or important than the non-common, aggregation-
defeating, individual issues.” For the court, predominance problems with a liability-only class 
did not automatically translate into predominance problems within an “issue” class. 

Ostensibly focusing on superiority, but with a wink toward settlement, the court held that, by 
certifying these issues, the procedure would save time and scarce judicial resources. Class 
treatment of the seven certified issues would not resolve the defendants’ liability entirely, the 
court held, but it would materially advance the litigation, especially for residents in the “low-
income” area surrounding the plant.  
Finding no abuse of discretion by the district court, the Sixth Circuit concluded: “[t]his case has 
dragged on for ten years, but the district court’s use of Rule 23(c)(4) issue classing took a 
meaningful step towards resolving Plaintiffs’ claims.” 

Implications 

Finding for each “issue” individualized facts overwhelmed any common class-wide issues, the 
Johnson Controls court found no procedural benefit in certifying the “issue” classes.  

Yet in certifying nearly identical “issues” in Behr-Dayton, the court—with misplaced signals 
encouraging settlement—created an end-run around the requirement of Rule 23(b). Its 
analysis was not only extreme, but inconsistent with the fundamental requirements under Rule 
23. Even worse, nowhere did the court in Behr-Dayton, either on appeal or at the district court, 
actually evaluate admissible evidence to determine whether the common “issues” would 
predominate. 

If the Behr-Dayton approach stands, claim-wide predominance and superiority become 
aspirational, rather than the requirements they were intended to be, so long as the “issue” 
class will, in the court’s estimation, advance the litigation or push the parties to settle. 
Whether involving groundwater impact, stock price drops, or bank charges, “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 23(b) putative class 
actions. 
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By Douglas A. Henderson, Lindsey B. Mann, and Nicholas H. Howell 

In the context of industrial explosions, chemical spills, and manufacturing plant emissions, 
when courts refuse to certify environmental class actions under Federal Rule of Civil 
Procedure 23(a) and (b), what can plaintiffs do? 

Instead of certifying traditional liability classes or damage classes, recent plaintiffs are 
pushing the class action envelope and trying to certify environmental “issue” class actions 
under Rule 23(c). 

Yet two recent decisions—although addressing virtually identical facts—underscore the 
confusing outcomes and mistaken promise for “issue” class actions in the environmental 
exposure context. 

Three Troutman Sanders LLP attorneys examine two recent court rulings 
that accentuate the confusion surrounding “issue” class actions involving 
environmental contamination.  The authors explain that “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 
23(b) putative class actions.
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Hostetler v. Johnson Controls Inc.

At issue in Hostetler v. Johnson Controls Inc., 2018 BL 292048 (N.D. Ind., Aug. 15, 2018), was 
solvent-contaminated groundwater at a closed manufacturing plant migrating to neighboring 
properties in Goshen, Ind. In addition to seeking damages for personal injuries, plaintiffs 
acknowledged liability and damages classes could not be certified for properties near the 
plant. 

Nevertheless, defining a class as everyone who owned, rented, or occupied property in the 
area from 1992 to May 2014, plaintiffs sought certification on seven environmental “issues”—

from the site affected soil, groundwater, and utility lines beneath properties in the class; 

health and well being of class members. 

Plaintiffs conceded that once the class issues were resolved, individual trials would be 
necessary to establish, as to each class member even with certification on the seven issues, 
whether the defendants are liable on any of the claims, including a “property-by-property 
estimate of the dose and duration of vapor exposure.” 

Working through the issues one by one, the court, asking whether certifying the “issues” class 
would streamline the overall case, denied certification for all of the “issue” classes. 
On whether the defendants leaked solvents in issue (1), the court concluded individual actions 
would not be facilitated by a class-wide determination because property-specific facts would 
still be necessary to establish the leaks affected all class properties. As for the class definition 
in issue (2), a class-wide issue determination of contamination “somewhere below-ground, in 
some amount, within the property lines of the properties in the class area,” similarly would not 
preclude the need for property-by-property determinations. 

As for the asbestos issues (3) and (4), the court found that no question of asbestos was 
common to plaintiffs’ proposed class. On the “preferential pathways” in issue (5), because 
nothing would be gained in a class proceeding where individual trials remained, certification 
was not appropriate. And because injunctive relieve would involve fact-by-fact issues, issue (6) 
seeking injunctive relief failed to improve the procedural status of the case. 

Finally, with respect to issue (7) addressing “reckless indifference,” the court found this issue 
could not be established with evidence common to the class as a whole. In other words, 
because the “issues” for certification would not assist the court in resolving key liability and 
damages questions across the class, which were, by definition, individual and not amenable to 
class-wide determination, none of the “issues” warranted certification. 

Martin v. Behr Dayton Thermal Prods.

Facts virtually identical to those in Johnson Controls were at issue in Martin v. Behr Dayton 
Thermal Prods., 2018 BL 250691 (6th Cir., July 16, 2018): alleged vapor intrusion from solvent-
contaminated groundwater in the McCook Field neighborhood in Dayton, Ohio. Following the 
majority rule, the district court denied certification of damages classes on predominance and 
superiority grounds under Rule 23(b)(3). 

Alternatively, however, the plaintiffs sought, and the trial court granted class certification for 

foreseeable that improper solvent handling and disposal caused the contamination; 
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contamination at their facilities. 

On appeal, the U.S. Court of Appeals for the Sixth Circuit analyzed whether an issue class 
could be certified under Rule 23(c)(4) when predominance and superiority could not be 
established under Rule 23(b)(3). The Sixth Circuit assessed the three different approaches 
adopted by courts answering this question. Under the “broad view,” issue classes under Rule 
23(c)(4) could be certified even if predominance and superiority under Rule 23(b)(3) would not 
be met. 

For other courts, taking a “narrower” view, issue classes cannot be certified if predominance 
has not been satisfied. Still other courts follow a “functional, superiority-like” analysis which is 
a more fact-by-fact, case-by-case analysis. Comparing the approaches, the Sixth Circuit 
embraced the “broad” approach, noting, for example, that it would maintain issue classes in 
certain circumstances, but would not effectively nullify Rule 23(c)(4) issue classes if claim-wide 
predominance could not be established. 

Affirming the trial court, the Sixth Circuit found issue classes satisfied the predominance 
requirement because the certified issues themselves were capable of resolution with 
generalized, class-wide proof. According to the court, all seven of the issues were questions 
that need only be answered once because the “answers apply in the same way to each 
property owner within the plumes.” Although proof of actual injury and causation implicated 
individualized issues defeating certification under Rule 23(b)(3), the court was not persuaded 
the same individual inquiries tainted the certified issues. 
Because defendants did not identify any individualized inquiries that outweighed the common 
questions, within each issue, the Sixth Circuit found “the common, aggregation-enabling 
issues in the case are more prevalent or important than the non-common, aggregation-
defeating, individual issues.” For the court, predominance problems with a liability-only class 
did not automatically translate into predominance problems within an “issue” class. 

Ostensibly focusing on superiority, but with a wink toward settlement, the court held that, by 
certifying these issues, the procedure would save time and scarce judicial resources. Class 
treatment of the seven certified issues would not resolve the defendants’ liability entirely, the 
court held, but it would materially advance the litigation, especially for residents in the “low-
income” area surrounding the plant.  
Finding no abuse of discretion by the district court, the Sixth Circuit concluded: “[t]his case has 
dragged on for ten years, but the district court’s use of Rule 23(c)(4) issue classing took a 
meaningful step towards resolving Plaintiffs’ claims.” 

Implications 

Finding for each “issue” individualized facts overwhelmed any common class-wide issues, the 
Johnson Controls court found no procedural benefit in certifying the “issue” classes.  

Yet in certifying nearly identical “issues” in Behr-Dayton, the court—with misplaced signals 
encouraging settlement—created an end-run around the requirement of Rule 23(b). Its 
analysis was not only extreme, but inconsistent with the fundamental requirements under Rule 
23. Even worse, nowhere did the court in Behr-Dayton, either on appeal or at the district court, 
actually evaluate admissible evidence to determine whether the common “issues” would 
predominate. 

If the Behr-Dayton approach stands, claim-wide predominance and superiority become 
aspirational, rather than the requirements they were intended to be, so long as the “issue” 
class will, in the court’s estimation, advance the litigation or push the parties to settle. 
Whether involving groundwater impact, stock price drops, or bank charges, “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 23(b) putative class 
actions. 
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By Douglas A. Henderson, Lindsey B. Mann, and Nicholas H. Howell 

In the context of industrial explosions, chemical spills, and manufacturing plant emissions, 
when courts refuse to certify environmental class actions under Federal Rule of Civil 
Procedure 23(a) and (b), what can plaintiffs do? 

Instead of certifying traditional liability classes or damage classes, recent plaintiffs are 
pushing the class action envelope and trying to certify environmental “issue” class actions 
under Rule 23(c). 

Yet two recent decisions—although addressing virtually identical facts—underscore the 
confusing outcomes and mistaken promise for “issue” class actions in the environmental 
exposure context. 

Three Troutman Sanders LLP attorneys examine two recent court rulings 
that accentuate the confusion surrounding “issue” class actions involving 
environmental contamination.  The authors explain that “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 
23(b) putative class actions.
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Hostetler v. Johnson Controls Inc.

At issue in Hostetler v. Johnson Controls Inc., 2018 BL 292048 (N.D. Ind., Aug. 15, 2018), was 
solvent-contaminated groundwater at a closed manufacturing plant migrating to neighboring 
properties in Goshen, Ind. In addition to seeking damages for personal injuries, plaintiffs 
acknowledged liability and damages classes could not be certified for properties near the 
plant. 

Nevertheless, defining a class as everyone who owned, rented, or occupied property in the 
area from 1992 to May 2014, plaintiffs sought certification on seven environmental “issues”—

from the site affected soil, groundwater, and utility lines beneath properties in the class; 

health and well being of class members. 

Plaintiffs conceded that once the class issues were resolved, individual trials would be 
necessary to establish, as to each class member even with certification on the seven issues, 
whether the defendants are liable on any of the claims, including a “property-by-property 
estimate of the dose and duration of vapor exposure.” 

Working through the issues one by one, the court, asking whether certifying the “issues” class 
would streamline the overall case, denied certification for all of the “issue” classes. 
On whether the defendants leaked solvents in issue (1), the court concluded individual actions 
would not be facilitated by a class-wide determination because property-specific facts would 
still be necessary to establish the leaks affected all class properties. As for the class definition 
in issue (2), a class-wide issue determination of contamination “somewhere below-ground, in 
some amount, within the property lines of the properties in the class area,” similarly would not 
preclude the need for property-by-property determinations. 

As for the asbestos issues (3) and (4), the court found that no question of asbestos was 
common to plaintiffs’ proposed class. On the “preferential pathways” in issue (5), because 
nothing would be gained in a class proceeding where individual trials remained, certification 
was not appropriate. And because injunctive relieve would involve fact-by-fact issues, issue (6) 
seeking injunctive relief failed to improve the procedural status of the case. 

Finally, with respect to issue (7) addressing “reckless indifference,” the court found this issue 
could not be established with evidence common to the class as a whole. In other words, 
because the “issues” for certification would not assist the court in resolving key liability and 
damages questions across the class, which were, by definition, individual and not amenable to 
class-wide determination, none of the “issues” warranted certification. 

Martin v. Behr Dayton Thermal Prods.

Facts virtually identical to those in Johnson Controls were at issue in Martin v. Behr Dayton 
Thermal Prods., 2018 BL 250691 (6th Cir., July 16, 2018): alleged vapor intrusion from solvent-
contaminated groundwater in the McCook Field neighborhood in Dayton, Ohio. Following the 
majority rule, the district court denied certification of damages classes on predominance and 
superiority grounds under Rule 23(b)(3). 

Alternatively, however, the plaintiffs sought, and the trial court granted class certification for 

foreseeable that improper solvent handling and disposal caused the contamination; 
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contamination at their facilities. 

On appeal, the U.S. Court of Appeals for the Sixth Circuit analyzed whether an issue class 
could be certified under Rule 23(c)(4) when predominance and superiority could not be 
established under Rule 23(b)(3). The Sixth Circuit assessed the three different approaches 
adopted by courts answering this question. Under the “broad view,” issue classes under Rule 
23(c)(4) could be certified even if predominance and superiority under Rule 23(b)(3) would not 
be met. 

For other courts, taking a “narrower” view, issue classes cannot be certified if predominance 
has not been satisfied. Still other courts follow a “functional, superiority-like” analysis which is 
a more fact-by-fact, case-by-case analysis. Comparing the approaches, the Sixth Circuit 
embraced the “broad” approach, noting, for example, that it would maintain issue classes in 
certain circumstances, but would not effectively nullify Rule 23(c)(4) issue classes if claim-wide 
predominance could not be established. 

Affirming the trial court, the Sixth Circuit found issue classes satisfied the predominance 
requirement because the certified issues themselves were capable of resolution with 
generalized, class-wide proof. According to the court, all seven of the issues were questions 
that need only be answered once because the “answers apply in the same way to each 
property owner within the plumes.” Although proof of actual injury and causation implicated 
individualized issues defeating certification under Rule 23(b)(3), the court was not persuaded 
the same individual inquiries tainted the certified issues. 
Because defendants did not identify any individualized inquiries that outweighed the common 
questions, within each issue, the Sixth Circuit found “the common, aggregation-enabling 
issues in the case are more prevalent or important than the non-common, aggregation-
defeating, individual issues.” For the court, predominance problems with a liability-only class 
did not automatically translate into predominance problems within an “issue” class. 

Ostensibly focusing on superiority, but with a wink toward settlement, the court held that, by 
certifying these issues, the procedure would save time and scarce judicial resources. Class 
treatment of the seven certified issues would not resolve the defendants’ liability entirely, the 
court held, but it would materially advance the litigation, especially for residents in the “low-
income” area surrounding the plant.  
Finding no abuse of discretion by the district court, the Sixth Circuit concluded: “[t]his case has 
dragged on for ten years, but the district court’s use of Rule 23(c)(4) issue classing took a 
meaningful step towards resolving Plaintiffs’ claims.” 

Implications 

Finding for each “issue” individualized facts overwhelmed any common class-wide issues, the 
Johnson Controls court found no procedural benefit in certifying the “issue” classes.  

Yet in certifying nearly identical “issues” in Behr-Dayton, the court—with misplaced signals 
encouraging settlement—created an end-run around the requirement of Rule 23(b). Its 
analysis was not only extreme, but inconsistent with the fundamental requirements under Rule 
23. Even worse, nowhere did the court in Behr-Dayton, either on appeal or at the district court, 
actually evaluate admissible evidence to determine whether the common “issues” would 
predominate. 

If the Behr-Dayton approach stands, claim-wide predominance and superiority become 
aspirational, rather than the requirements they were intended to be, so long as the “issue” 
class will, in the court’s estimation, advance the litigation or push the parties to settle. 
Whether involving groundwater impact, stock price drops, or bank charges, “issue” class 
actions under Rule 23(c) should not be used to resuscitate flawed Rule 23(b) putative class 
actions. 
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EMERGING CONTAMINANTS – NEW SUBSTANCES, NEW REGULATIONS, NEW LAWSUITS 

MATT WICKERSHAM, ALSTON & BIRD, LLP 

1. Many “Emerging Contaminants” Have Emerged Long Ago  

Emerging contaminants are characterized by a perceived, potential, or real threat to human 
health or the environment, and a lack of published health standards. In particular, they present real 
or potential unacceptable human health or environmental risks, and either: (a) do not have peer-
reviewed human health standards; or (b) the standards/regulations are evolving due to new science, 
detection capabilities, or pathways. 

There are many chemicals that still do not have final health standards in place, and can be 
considered emerging contaminants. However, most of these chemicals have been the subject of 
litigation for decades. Some chemicals, such as perchlorate and hexavalent chromium, have been 
the subject of repeated, circuitous cycles of regulatory review that ultimately result in simply 
another decision to conduct further study, often because there is such a dramatic disconnect in the 
scientific studies supporting higher or lower values. While technically categorized as still 
emergent, these chemicals have been the subject of scrutiny for decades.  

On the other hand, another family of chemicals called PFAS, for per- and polyfluoroalkyl 
substances, are a more viable candidate for an emergent contaminant. The regulatory and scientific 
scrutiny of these chemicals continues to progress, and courts, agencies, scientists and companies 
are still coming to grips with how to address issues concerning their widespread detection in the 
environment. 

2. PFAS – Not Just Another Emerging Contaminant  

What is it about PFAS that makes them stand out from other emerging contaminants? 
Several features unique to PFAS have caused them to generate far more current attention than 
other emerging contaminants: 

• PFAS is made up of many thousands of different compounds. 

• PFAS has historically been released in large quantities. 

• PFAS is very mobile through soil and water pathways, allowing contamination to spread 
quickly. 

• PFAS is highly persistent in the environment, and does not easily breakdown.  

• PFAS bioaccumulates in plants and animals, meaning that detectable quantities can persist 
within plant or animal tissue for a long time.  

• As a result of these factors, federal and state regulators are setting very low advisory and 
binding limits in the parts per trillion range. 
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3. Basic Chemistry of PFAS 

PFAS represent a group of synthetic chemicals that have been in use since the 1940s, and 
are used in a wide variety of consumer and industrial products. The term PFAS incorporates a 
large number of single compounds. Scientists have identified over 3500 different types of PFAS 
compounds. These compounds are all heavily fluorinated, meaning that their chemical make-up 
requires the binding of multiple fluorine atoms onto a carbon chain. These compounds fall into 
two basic types:  

• perfluorinated means that fluorine atoms are attached to all possible bonding sites 
along the carbon chain of the tail, except for one bonding site on the last carbon 
where the functional group head is attached, such as carboxylic or sulfonic acids. 
These compounds are environmentally stable, and very difficult to break down or 
degrade. Perfluorinated compounds have received the most regulatory attention to 
date, as they are essentially non-biodegradable.  

• polyfluorinated are a large class of similar compounds that are not fully fluorinated 
but have one or more non-fluorine atoms attached in the middle of the carbon chain. 
Polyfluorinated compounds have been subject of increasing attention in order to 
understand the fate & transport of PFAS at release sites and in the environment. 
Because polyfluoroalkyls are not fully fluorinated, they will break down at the non-
fluorinated bond, and degrade into a perfluoroalkyl as the terminal degradation 
product. This characteristic has caused difficulties in detecting and remediating 
PFAS contamination.1  

While there are many different types of PFAS, regulatory agencies have typically focused 
on only a handful. The two most-detected and regulated compounds are perfluorooctanoic acid 
(PFOA) and perfluorosulfonic acid (PFOS). Both PFOA and PFOS are eight carbon-chain 
perfluoroalkyls, and are generally very similar compounds, except for the functional group at the 
end of the carbon chain. These compounds are generally deemed to be the most likely to cause 
potential health impacts, although the scientific studies on that issue are far from settled.  

PFAS can also be categorized as long chain (roughly 8 or more carbons) or short chain 
(less than 8 carbons). Certain short-chain PFAS have been marketed as a replacement for the longer 
chain PFAS due to their tendency not to bioaccumulate in humans to the same extent as the longer-
chain PFAS, although each compound has its own distinct interactions.  

4. Uses of PFAS 

While PFAS can take different forms, their common characteristic is the presence of 
multiple fluorine atoms. In general, nearly all of the hydrogens of the hydrocarbon backbones are 
substituted with fluorine atoms. The carbon-fluorine bond is the strongest chemical bond in nature. 

                                                
1 See generally ITRC, Naming Conventions and Physical and Chemical Properties of Per- and Polyfluoroalkyl 
Substances (PFAS), available at https://pfas-1.itrcweb.org/wp-
content/uploads/2018/03/pfas_fact_sheet_naming_conventions__3_16_18.pdf. 
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These bonds, coupled with the functional group at the end of the carbon chain, makes the 
compound both hydrophobic and lipophobic, meaning that it will repel both water and oil. This 
means that PFAS has excellent surfactant capabilities.2  

PFAS has been synthesized for over fifty years, and are used in numerous consumer and 
industrial products. PFAS were first synthesised in a manufacturing process in the 1940s. It has 
been used in a number of products, but its most notable use for purposes of environmental liability 
is in fire-fighting foam, also called aqueous film-foaming foam (AFFF). PFAS have been in use 
in fire-fighting foams since the 1960s. AFFF is used for fires that involve gasoline or other fuels, 
as it is very effective at quickly smothering fuels, and preventing oxygen from reaching the fuel. 
PFAS-containing firefighting foam has been stored, tested and used as part of fire suppression 
systems for any area where flammable liquid fuels are stored, such as military bases, airports, 
refineries, tank farms, and chemical manufacturing plants. And in addition to actual emergencies, 
large amounts have been used in drills and simulations. PFAS may make up only small percentage 
of AFFF, but given the large volumes released, the total amount of PFAS compounds released can 
be enormous, and greatly outweigh the exposure caused by other uses of PFAS.  

In addition to its use in AFFF, high volumes of PFAS have been produced for a variety of 
industrial and consumer applications. After its invention in the 1940s, one variant was first used 
in nonstick cookware, and then other compounds, particularly PFOS and PFOA, were used in wide 
variety of stain resistant products, waterproof fabrics and protective coatings. PFAS is widely used 
in consumer products to repel water, stains, or grease in clothing, carpets, or nonstick cookware, 
respectively. PFAS is also widely used in paper coatings particularly for food packaging. There 
are also various miscellaneous uses such as photography equipment, aviation hydraulic fluids, 
paints, electrical components and semiconductors.3  

5. High Mobility and Very Persistent 

Due to the strength of the carbon/fluorine bond, the PFAS molecules are chemically very 
stable and are highly resistant to biological degradation; therefore, they belong to a class of 
compounds that are very persistent in the environment. The chemicals are also highly mobile, and 
can travel quickly through surface and groundwater. As such, they are becoming a pervasive 
presence in drinking water supplies.   

EPA has conducted a survey of six types of PFAS as part of the 3rd Round of Unregulated 
Contaminant Monitoring Rule (UCMR3), requiring sampling between 2013 and 2015 by all public 
water systems serving more than 10,000 residents, and representative sample of smaller systems. 
The results showed that about 4% of systems had detection for at least one type of PFAS, and 2.5% 
of the systems exceeded the lifetime health advisory set by USEPA in 2016 of 70 parts per trillion 
for PFOA and/or PFOS.4 A subsequent analysis of the UCMR3 results showed that the detection 

                                                
2 Ibid. 
3 See generally ITRC, History and Use of Per- and Polyfluoroalkyl Substances (PFAS), available at https://pfas-
1.itrcweb.org/wp-content/uploads/2017/11/pfas_fact_sheet_history_and_use__11_13_17.pdf. 
4 Hu, Xindi et al. (2016). Detection of Poly-and Perfluoroalkyl Substances (PFASs) in U.S. Drinking Water Linked 
to Industrial Sites, Military Fire Training Areas, and Wastewater Treatment Plants. Environmental Science and 
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and concentration of PFAS in public water supplies were significantly predicted by the number of 
industrial sites that manufacture or use these compounds, the number of military fire training areas, 
and the number of wastewater treatment plants within the area.5 

In addition to the UCMR3 drinking water sampling, local instances of litigation and 
community protests over PFAS contamination has often been driven by investigations by the U.S. 
Department of Defense (“DoD”). The DoD has required testing of water quality at nearly 400 
military facilities where firefighting foam was used, and has then disclosed these results 
voluntarily to neighbors. The results have been staggering for some of these communities, as 
public water supplies have been shut down, due to significant exceedances of the EPA health 
advisory standards.6  

Based on the very low treatment levels being put forward by regulators and the inherent 
stability of the PFAS, remediation of these compounds is very difficult. In general, in-situ 
biodegradation is not available, and “pump and treat” methods must be used using expensive 
treatment technologies, such as reverse osmosis or multiple carbon treatment systems. Treatment 
is often complicated by the mixture of different PFAS compounds typically found in contamination 
plumes.  Also, longer-chain polyfluoroalkyl substances and other PFAS precursor compounds will 
degrade and break down into the perfluorinated compounds (like PFOA or PFOS) that are the main 
subject of regulatory scrutiny. So just treating for certain perfluorinated compounds may be 
insufficient if there have also been releases of precursor compounds that could subsequently 
degrade into a targeted end product  

In addition to these issues concerning treatment, sampling has also been made difficult by 
the ubiquity of these chemicals in the modern world. Cross-contamination has been noted as a real 
concern, as testing equipment frequently uses waterproof or stain-resistant treatments that could 
contain PFAS.  

6. PFAS Bioaccumulates in Plants and Humans 

In addition to the widespread detection of PFAS, PFAS have also been found to result in 
bioaccumulation and bio-magnification, meaning that ingested PFAS tend to persist within 
humans, and can result in higher detected levels within the body than the ingested concentration. 
Unlike most other contaminants, PFAS is not metabolized in the body. Scientists have found 
detectable levels of PFAS in the bloodstream of nearly every human tested, although these levels 
are not dissimilar from the trace levels found of other persistent contaminants such as mercury or 
lead. PFAS are generally proteinophillic (protein-binding), accumulating particularly in blood, 

                                                
Technology Letters. 3. 10.1021/acs.estlett.6b00260, available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5062567/ 
5 Ibid. 
6 Department of Defense, Status of DOD Efforts to Address Drinking Water Contaminants Used in Firefighting 
Foam: Testimony before the Subcommittee on Federal Spending Oversight and Emergency Management, 
Committee on Homeland Security and Governmental Affairs, U.S. Senate (Sept. 26, 2018), available at 
https://www.gao.gov/assets/700/694759.pdf.  
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liver, stomach, or kidneys. This contrasts with most contaminants that are lipophilic and bind to 
fatty tissues.  

While levels of PFAS are undoubtedly present in most animals and humans, there is still 
significant uncertainty regarding what adverse health effects are more likely to occur as a result of 
this bioaccumulation. According to the Center for Disease Control and Prevention, the human 
health effects from exposure to low environmental levels of PFAS are still uncertain. Instead, 
regulators typically point to data showing a positive correlation between high levels of certain 
PFAS with reproductive and developmental effects in animals.7 However, these studies have also 
identified significant differences between the cellular functioning of humans and the studied 
animals.  

For example, animal studies have identified PFAS as having impacts on a protein, known 
as peroxisome proliferator-activated receptor alpha (“PPARα”), which regulates the metabolism 
of fatty acids within the human body. While most studies on PFAS have been animal studies 
involving rodents, liver cells in rodents have different responses to peroxisomal proliferation than 
humans. These studies have acknowledged difficulty in extrapolating their results from rodents to 
humans.8 In contrast to animal studies, epidemiological results have not noticed a significant 
increase in liver disease from studies of occupationally exposed workers. Rather, these studies 
have found an increase in total cholesterol and cardiovascular disease, which was not detected in 
the animal studies.9 Ironically, this overall uncertainty has the effect of lowering the regulatory 
limits set by regulators as they typically add in an uncertainty factor to account for the lack of clear 
toxicology data.10 

7. Federal and State Regulatory Action 

In light of relatively recent findings that some PFAS compounds have caused 
developmental and other adverse effects in laboratory animals, and the widespread detection of 
these compounds in both the environment and the human population, federal and state regulators 
have taken a number of regulatory actions.  

a. Health Advisories by EPA 

The Safe Drinking Water Act (SDWA) protects public drinking water supplies across the 
United States. Under the SDWA, EPA has regulated more than 90 drinking water contaminants. 
                                                
7 Center for Disease Control, National Biomonitoring Program: 
https://www.cdc.gov/biomonitoring/PFAS_FactSheet.html 
8 Rappazzo, Kristen M et al. “Exposure to Perfluorinated Alkyl Substances and Health Outcomes in Children: A 
Systematic Review of the Epidemiologic Literature” International journal of environmental research and public 
health vol. 14,7 691. 27 Jun. 2017, doi:10.3390/ijerph14070691, available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5551129/.  
9 Toxicological Effects of Perfluoroalkyl and Polyfluoroalkyl Substances (J. DeWit, ed.) (Humana Press, 2015), 
p. 192; Steenland, Kyle et al. “Epidemiologic evidence on the health effects of perfluorooctanoic acid (PFOA)” 
Environmental health perspectives vol. 118,8 (2010): 1100-8. 
10 National Research Council. 1994. Science and Judgment in Risk Assessment. Washington, DC: The National 
Academies Press. https://doi.org/10.17226/2125, at p. 62 (“If, however, the NOAEL was derived from a less similar 
or less reliable laboratory-animal study, a larger uncertainty factor would be required”). 
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EPA has the authority to set enforceable Maximum Contaminant Levels (MCLs) for specific 
chemicals and can require monitoring of public water supplies. The SDWA only applies to public 
water systems in the United States and does not apply to domestic drinking water wells.  

 Under the SDWA, there are currently no MCLs established for PFAS chemicals, or any 
federally-enforceable cleanup standards for PFAS in soil or water. Starting in 2009, EPA initiated 
the steps to evaluate the need for an MCL for PFOA and PFOS under the regulatory determination 
process, however to date, EPA has not decided that an MCL is necessary. In 2009, EPA issued a 
provisional health advisory in response to detection of PFAS at agricultural sites in Alabama that 
received sewage sludge from a local wastewater treatment plant. This treatment plan had received 
wastewater from numerous industrial sources, including facilities that manufactured and used 
PFOA and other PFAS. In this provisional health advisory, EPA set a health advisory value of 400 
ppt for PFOA and 200 ppt for PFOS.  

In 2016, EPA set a dramatically lower health advisory value of 70 ppt for the combined 
total of PFOA and PFOS (under the assumption that their interactions are cumulative). For 
comparison, one part per trillion is roughly equal to one drop of liquid in 400 Olympic-size 
swimming pools. So 70 ppt is about one drop in 6 Olympic-size swimming pool.  

Health advisories describe non-regulatory concentrations of drinking water contaminants 
at or below which adverse health effects are not anticipated to occur over specific exposure 
durations. They serve as informal technical guidance to assist federal, state and local officials, and 
water system managers by providing information on the health effects of and methods to sample 
and treat PFOA and PFOS in drinking water.  

b. EPA Still Considering Whether to Take Further Action 

EPA is still in the process of determining whether to take further steps in terms of regulating 
PFAS. In May 2018, EPA held a National PFAS Summit, at which EPA announced that it intended 
to initiate steps to evaluate the need for an MCL for PFOA and PFOS; begin the necessary steps 
to propose designating PFOA and PFOS as “hazardous substances”; develop groundwater cleanup 
recommendations for PFOA and PFOS at contaminated sites; and develop toxicity values for 
certain short-chain PFAS that have been marketed as replacement compounds for PFOA and 
PFOS.11  

On February 14, 2019, EPA presented the “First-Ever Comprehensive Nationwide PFAS 
Action Plan.”12 Although this Action Plan was announced with considerable fanfare and rhetoric 
from EPA, the actual substance shows that EPA is still in the very early stages of making any 
regulatory determinations regarding PFAS.13  

                                                
11 US EPA, PFAS National Leadership Summit, Final Summary, May 22-23, 2018, Washington, D.C., available at 
https://www.epa.gov/sites/production/files/2018-08/documents/pfas-meeting-summary_final_508.pdf.  
12 US EPA, EPA Acting Administrator Announces First-Ever Comprehensive Nationwide PFAS Action Plan (Feb. 
14, 2019), available at https://www.epa.gov/newsreleases/epa-acting-administrator-announces-first-ever-
comprehensive-nationwide-pfas-action-plan.  
13 US EPA, EPA’s Per- and Polyfluoroalkyl Substances (PFAS) Action Plan (February 2019), available at 
https://www.epa.gov/sites/production/files/2019-02/documents/pfas_action_plan_021319_508compliant_1.pdf.  
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First, EPA stated in this Action Plan that it is moving forward with setting drinking water 
standards for the two most-studied varieties of PFAS—PFOA and PFOS. The Plan stated that EPA 
will issue a Regulatory Determination by the end of 2019, which is the initial determination as to 
whether EPA will proceed with setting an MCL for these the chemicals under the SDWA. If EPA 
does set an MCL for PFOA and PFOS under the MCL, it will be the first new chemical listed by 
EPA since Congress amended the Act in 1996 to provide EPA with more discretion as to whether 
a chemical should be listed under the SDWA. If an MCL is established, all public water providers 
will be required to test regularly for PFOA and PFOS, install treatment if exceedances are found, 
and inform the public about PFOA and PFOS levels in the community drinking water sources.  

Any actual movement towards setting an MCL for PFOA and/or PFOS will expect to 
generate a massive response from federal agencies who will become liable for considerable 
cleanup requirements if a low MCL is set. Federal agencies, including Department of Defense and 
the Department of Energy reportedly led a prior effort to postpone any final decision by EPA on 
setting an MCL for perchlorate. We can expect to see similar mobilization occurring here. As such, 
given the likelihood of legal and political challenges, and the need for a public comment process, 
it will likely be several years before a federal MCL is set, assuming that EPA continues to move 
forward in that direction.  

As part of the February 2019 Action Plan, EPA also stated that it is moving forward with 
designating PFOA and PFOS as a hazardous substance under the Comprehensive Environmental 
Response, Compensation, and Liability Act (“CERCLA”). Under CERCLA, plaintiffs can seek 
the recovery of response costs for costs incurred related to contamination by a listed substance. 
These listed substances include chemicals designated as hazardous substances under either federal 
or state law. Plaintiffs can already bring CERCLA suits for PFAS contamination in states where 
state laws or regulations have designated certain PFAS compounds as hazardous substances. 
However, listing PFOA and PFOS as a federally-listed hazardous substances will dramatically 
increase the number of sites where CERCLA actions would be available, as only a small number 
of states to date have proceeded with listing any PFAS compounds as a hazardous substance. 
Again, as above, we can expect to see significant resistance from other federal agencies that will 
be exposed to significant cleanup liability from CERCLA actions brought by neighboring 
communities, water suppliers and private well users who have been impacted from PFAS plumes 
that have migrated from federal sites.  

Third, EPA promised to continue to take enforcement action to require remediation of soil 
or groundwater that exceeds EPA’s health advisory levels. Although the EPA’s health advisories 
are nonenforceable, advisory documents, EPA can still take action to protect public health when a 
contaminant, regulated or not, is present or likely to enter a public water system and “may present 
an imminent and substantial endangerment to the health of persons.”14 In the past, EPA has issued 
some Emergency Administrative Orders (EAOs) to require treatment or replacement of drinking 
water supplies, in addition to orders to identify, investigate and address contaminant sources. EPA 

                                                
14 SDWA 1431(a); 42 U.S.C. §300i). 
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has previously issued at least four such orders to the U.S. Air Force related to the use of AFFF at 
air force bases in New Hampshire, Pennsylvania and Ohio.15  

So even without the adoption of an MCL or a designation that PFAS is a hazardous 
substance, EPA has some authority to take enforcement actions against PFAS contamination that 
has caused or is likely to cause contamination of a public water system, where state or local 
authorities have not yet acted. However, these actions are very rare. And without a binding MCL, 
public water systems lack clarity as to what actions are necessary when they detect exceedances 
of the nonenforceable health advisory, or whether any actions must even be taken to detect PFAS 
within its systems.  

Fourth, EPA has indicated that it will move forward to finalize toxicity assessments for 
certain short-chain PFAS. In December 2018, EPA released draft toxicity assessments for two 
additional PFAS, GenX and PFBS.16 Additional assessments are likely to follow. These chemicals 
are notable as short-chain PFAS have been frequently offered as alternatives to PFOA or PFOS. 
These second-generation, short-chain PFAS are less studied than longer-chain PFAS such as 
PFOA or PFOS, although EPA has stated that they are generally less bioaccumulative and less 
toxic than longer-chain PFAS.  

No PFAS were included in the 30 chemicals that were included in the ongoing fourth round 
of the UCMR process.17 However, the 2019 Action Plan states that EPA will propose a drinking 
water monitoring rule in 2020 for the fifth round of the UCMR program. As part of this fifth round, 
EPA has indicated an intent to use newer methods available to detect different PFAS and at lower 
minimum reporting levels (MRLs) than previously possible in earlier monitoring.18 Thus, the 
results from UCMR5 may show a broader detection of PFAS in water systems than previously 
reported.  

c. State Regulatory Action 

Complaining about slow progress by EPA, states have started to set their own levels for 
PFAS. Still there are only a few that have progressed to setting MCLs, or legal limits on amount 
of chemical allowed in drinking water. Colorado, Minnesota, Michigan, New Jersey, New Mexico, 
Texas, Vermont, and Washington have all taken some type of action on water or cleanup 
regulations for the class of toxic PFAS chemicals with multiple consumer and industry uses. In 
Alabama, California, Illinois, Massachusetts, Mississippi, Montana, New Hampshire, New York, 

                                                
15 Department of Defense, Status of DOD Efforts to Address Drinking Water Contaminants Used in Firefighting 
Foam: Testimony before the Subcommittee on Federal Spending Oversight and Emergency Management, 
Committee on Homeland Security and Governmental Affairs, U.S. Senate (Sept. 26, 2018), available at 
https://www.gao.gov/assets/700/694759.pdf. 
16 US EPA, GenX and PFBS Draft Toxicity Assessments, available at https://www.epa.gov/pfas/genx-and-pfbs-
draft-toxicity-assessments. 
17 https://www.epa.gov/sites/production/files/2017-03/documents/ucmr4-fact-sheet-general.pdf 
18 https://www.epa.gov/sites/production/files/2019-02/documents/pfas_action_plan_021319_508compliant_1.pdf at 
p. 22. 
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North Carolina, Pennsylvania, and Wisconsin, these states have set advisory or notification levels 
in a path towards binding limits.19 

Many of these states have adopted the EPA health advisory limits as a binding regulatory 
limit. Other states have published either more or less stringent advisory or guidance levels for 
PFOA and PFOS in drinking water. Some states have also followed EPA’s lead in viewing PFAS 
levels as additive, meaning that a single regulatory limit is intended to apply to the combination of 
several different types of PFAS compounds. But there are still many states with no regulatory 
limits for PFAS in place at all.  

These significant regulatory gaps must be filled by landowners or potentially responsible 
parties in negotiating cleanup goals with EPA or state agencies. The lack of clear guidance 
significantly increases the time and cost of dealing with a PFAS-impacted site. However, there are 
very few trigger mechanisms that currently require cleanup at an impacted site. That may change 
depending on EPA’s further action on this front.   

d. Action under TSCA 

Another federal statute used by EPA in responding to PFAS issues is the Toxic Substances 
Control Act (TSCA). Under TSCA, EPA is required to review new chemicals before they may be 
used in the market, and EPA can issue Significant New Use Rules (SNUR) for existing chemicals 
that prohibit new uses for these chemicals until the EPA determines whether action is needed to 
address an unreasonable risk. EPA first issued a SNUR related to PFAS in 2002, which was then 
expanded in 2007, 2010, 2013 and 2015 to include additional PFAS chemicals.20 Starting in 2000, 
domestic manufacturers of PFAS began to voluntarily phase out production of certain PFAS 
chemicals, including PFOS and PFOA. PFOS was phased out of production by 2002, and PFOA 
was phased out by 2015. In combination with the SNURs, this has prevented nearly all domestic 
manufacture or importation of PFOA, PFOS and their precursor or homologue groups, although 
existing stockpiles may still be used and these chemicals may still be present in some imported 
articles.21  

8. Overview of PFAS Litigation  

This class of chemicals started to get publicity in 2001 & 2002 due to water contamination 
from the Washington Works Plant located outside of Parkersburg, West Virginia, on the West 
Virginia/Ohio border. In 2005, a West Virginia state court approved a class action settlement 
regarding this contamination. As part of this settlement, the PFOA manufacturer agreed to sponsor 
the creation of a science panel consisting of three epidemiologists to evaluate whether there was a 
probable link between exposure to PFOA and any specific disease. The settlement also included a 

                                                
19 ITRC, Regulations, Guidelines and Advisories, Table 4-1, available at https://pfas-1.itrcweb.org/fact-sheets/.  
20 EPA’s PFAS Action Plan, at p. 12, available at https://www.epa.gov/sites/production/files/2019-
02/documents/pfas_action_plan_021319_508compliant_1.pdf.  
21 US EPA, Risk Management for Per- and Polyfluoroalkyl Substances (PFASs) under TSCA, available at 
https://www.epa.gov/assessing-and-managing-chemicals-under-tsca/risk-management-and-polyfluoroalkyl-
substances-pfass.   
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cash payment to the plaintiffs, which was reportedly used to fund the collection of health data from 
class members through questionnaires and blood testing.22 As part of the settlement, the personal 
injury claims pending by the plaintiffs were retained and preserved pending a determination by the 
science panel as to whether there was a “probable link finding” between their specific disease and 
their exposure to PFOA (also called C-8).23 In 2011 and 2012, the Science Panel delivered 
Probable Link Findings for the following six human diseases: kidney cancer, testicular cancer, 
thyroid disease, ulcerative colitis, diagnosed high cholesterol (hypercholesterolemia), and 
pregnancy-induced hypertension and preeclampsia.24 Many other diseases were reported to have 
no probable link. Subsequently, in 3,500 out of the original 70,000 claims, plaintiffs re-filed 
lawsuits alleging that they suffered from a disease which was found to have a probable link to 
PFOA exposure. In these cases, the district court held that, under the 2005 settlement, the 
defendant had conceded that the minimum exposure required to be a member of the certified class 
was sufficient to cause the linked diseases.25 Following some bellwether trials for a few plaintiffs, 
the parties entered into a comprehensive settlement in February 2017 for claims related to the 
Washington Works facility.  

In addition to the Washington Works cases, there have been a number of areas around the 
country with clusters of PFAS litigation, including Alabama, New York, Minnesota, Michigan, 
Colorado, Vermont, and North Carolina. Most litigation to date has involved large releases of 
PFAS compounds created by the manufacturers of actual chemical or products containing that 
chemical. There has also been many rounds of litigation involving releases of AFFF, particularly 
around military bases and airports where prior investigation was conducted by the DoD. We expect 
to see more claims being filed involving smaller releases of AFFF at other industrial or commercial 
operations, or where other PFAS compounds were incorporated in the manufacturing or 
operational history of a site. These suits were likely become more pronounced as more (and likely 
lower) regulatory limits are set and more sensitive testing methods are created and standardized.  

In the toxic tort framework, PFAS plaintiffs are arguing businesses should be strictly liable 
for PFAS contamination because of the abnormally dangerous quality of the chemicals. Or, at 
least, these plaintiffs allege that PFAS was manufactured or used negligently, and that the 
negligent business should pay to remediate. These toxic tort claims come in a variety of forms and 
involve complex evidentiary issues, which could pose serious problems for businesses caught 
unaware.  

While most PFAS claims are brought under state common law, federal environmental 
statutes will likely play an increased role in the future. Courts have not yet determined whether 
any PFAS compounds meet the characteristics of a hazardous waste, as necessary to bring a claim 

                                                
22  www.c8sciencepanel.org 
23 In re C-8 Pers. Injury Litig., No. 2:13-md-2433, 2015 U.S. Dist. LEXIS 135617, at *1066 (S.D. Ohio Sep. 8, 
2015). 
24 In re C-8 Pers. Injury Litig., No. 2:13-md-2433, 2016 U.S. Dist. LEXIS 19880, at *1173-74 (S.D. Ohio Feb. 17, 
2016) 
25 Id. at *1249. 
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under the Resource Conservation and Recovery Act (“RCRA”).26 RCRA allows courts to impose 
injunctive relief, in addition to attorneys’ fees and expert cost recovery, with the prospect of 
follow-up civil penalties. Furthermore, PFAS contamination could trigger liability under 
CERCLA. While PFAS is not currently listed as a “hazardous substance” under CERCLA, EPA 
has treated state PFAS standards as “applicable or relevant and appropriate requirements” for 
deciding whether and how to remediate PFAS contamination.27 If EPA follows through on its 
stated intent to designate certain PFAS chemicals as hazardous substances, then we can expect to 
see much more of these federal claims in responding to PFAS contamination.  

A large number of PFAS lawsuits also include claims for medical monitoring in which 
plaintiffs do not allege that they have suffered diseases as a result of exposure to PFAS, but rather 
that they are at a heightened risk of incurring a disease as a result of this past exposure. In a recent 
opinion from the Third Circuit Court of Appeals, the court held that a medical monitoring claim 
was not preempted by an ongoing CERCLA cleanup action, although it dismissed the demand for 
a government-led health study as preempted.28 The request to fund a medical monitoring trust was 
not a challenge to the ongoing cleanup efforts being implemented pursuant to CERCLA.  

Other courts have considered whether PFAS exposure or contamination of a drinking water 
supply is sufficient to justify a medical monitoring claim. In Bell, a district court in Colorado held 
that the mere accumulation of PFOA in the plaintiffs’ bloodstream was not sufficient to constitute 
a present injury, absent some adverse effect.29 The court held that plaintiffs had not shown why 
heightened medical examinations were reasonable and necessary to detect the diseases alleged to 
be at issue. In contrast, a New York trial court in Burdick v. Tonoga, Inc. certified a class of 
residents seeking medical monitoring from PFOA contamination. The court held that common 
issues predominated for the proposed class as the class was limited by definition to those who have 
levels of PFOA in their bloodstream above background levels. In contrast to other states, like New 
Jersey, which required evidence concerning the individual circumstances that would change each 
class member’s risk of disease, the court in Burdick held that the plaintiffs under New York law 
were only required to provide proof of a “rational basis” for their fear of contracting a disease. The 
court held that this rational basis could be proven on a class-wide basis through an analysis of the 
relative increase in the chance of onset of disease.30 

In short, there continue to be a number of unsettled and open issues concerning the physical 
characteristics of PFAS, their health effects, their eventual regulation under federal and state law, 
and how courts will consider and assess lawsuits seeking compensation for PFAS contamination 
and exposure by affected people.  

                                                
26  Tenn. Riverkeeper, Inc., 234 F. Supp. 3d 1153, 1160 (N.D. Ala. 2017) (accepting allegation for purposes of a 
motion to dismiss that leachate of PFOA and PFOS meet the characteristics for hazardous waste under RCRA).  
27 US EPA, PFAS Laws and Regulations, available at https://www.epa.gov/pfas/pfas-laws-and-regulations.  
28  Giovanni v. U.S. Department of the Navy, 906 F.3d 94 (3d Cir. 2018).  
29  Bell, Civil Action No. 16-cv-02351-RBJ, 2018 U.S. Dist. LEXIS 163609 (D. Colo. Sep. 25, 2018). 
30  Burdick v. Tonoga, Inc., 2018 N.Y. Misc. LEXIS 2812, 2018 NY Slip Op 51075(U), ¶ 10, 60 Misc. 3d 1212(A) 
(Sup. Ct.) 
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