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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some signiﬁcant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need ﬁts within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a ﬁre loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help ﬁnd solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members oﬀered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was ﬂown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Rebecca A. Hall
Associate Director, ICLE
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I.

INTRODUCTION
It is normally contemplated that the efforts of an attorney to collect a debt owed

to his or her client will follow the route of filing a complaint, obtaining a judgment and
then the enforcement or execution of that judgment resulting in the recovery of the
money owed to your client. Frequently, the practitioner follows that course of action
and, after obtaining judgment, wonders what to do next. In most cases, after the
judgment is entered, the debtor does not simply shake hands and issue a check for the
full amount of the judgment. Instead, the creditor's attorney may find the debtor to be
extremely evasive and certainly not anxious to provide information that will assist in
collecting the judgment. With that in mind, strong emphasis should be given to the area
of pre-judgment planning. Such planning can help the attorney decide whether or not
to accept the claim, how to establish an equitable fee arrangement with the client and,
ideally, will place the attorney in a position to execute upon and satisfy the judgment
once it has been obtained.
II.

PREJUDGMENT CONSIDERATIONS AND TACTICS
A.

Interview of Client. The debt collection process begins here. While

traditionally the creditor comes to the attorney's office for an initial interview,
this may also take place by telephone, letter or e-mail. In any event, the creditor
has come to the attorney seeking assistance in collecting a debt. This usually
represents the first opportunity for the attorney to obtain information and begin
pre-judgment planning. During this initial phase, there are several topics that
should be covered:
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1.

Review the client's documentation. This should be done carefully to
evaluate the claim and obtain as much information as possible
about the debtor.

2.

Question the client about disputes and possible counterclaims.
Such a line of questioning may open up important avenues which
can help the attorney avoid disappointing surprises during the
litigation of the case.

3.

Obtain an affidavit or verification of claim from the client. You may
be receiving instructions from a total stranger who is directing you
to file suit against a debtor for some amount of money. Although
the claim documentation may appear to be in order, does not the
attorney have more of an obligation to investigate the validity of the
claim and to obtain a written representation from the client that the
monies are owed?

4.

Does the client have credit information, such as applications,
financial statements or credit bureau reports?

Frequently, a

creditor visiting an attorney for the purpose of debt collection does
not even realize the value or importance of such information. It is
possible that when the account was originally opened the creditor
required the debtor to complete a credit application or provide
other credit and financial information. Such information can be of
tremendous assistance in enforcing a judgment once it has been
obtained.
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5.

Does the client have information relating to the debtor's checking
account? Again, without realizing it, the creditor may have this
information readily available. For example, it is not unusual for
companies to post payments which reflect the bank of the debtor.
Such information provides a valuable source of post-judgment
garnishment.

If your creditor/client does not utilize such a

procedure, you may suggest that they begin including this
information when they post a payment from a new account or
simply make a copy of any checks which they receive on account.
6.

Client's previous efforts to collect. This can save you much time
and avoid duplication of efforts.

Seek as much information as

possible from the client as to the efforts which have already been
made and what was determined thereby.
B.

Evaluating the Claim. Having completed the initial interview phase of

the debt collection matter, you should now proceed to evaluate the claim, which
should include the following:
1.

Merits of Claim. Having reviewed the client's documentation and
other information, you should make an independent evaluation as
you would in any other case.

2.

Disputes and Potential Counterclaims. Based upon the information
you have garnered from the client interview process and claim
documentation, you should review the potential defenses and
counterclaims.
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3.

Age of Claim. As a rule of thumb, the older the claim the more
difficult it may be to obtain and collect a judgment.

4.

Collectibility of Judgment. Try to avoid the pitfall of winding up
with an uncollectible judgment. Simply because the claim may be
valid, it does not necessarily follow that a judgment will be
collectible. You should therefore consider this point very carefully
in the evaluation process.

C.

Initial Investigation. To the extent possible, conduct as much initial

investigation as possible. It can be of great assistance to the overall evaluation
process as well as determining how a subsequent judgment, should one be
obtained, may be collected.
1.

Examination of Courthouse Records.
a.

General Execution Docket. This will provide you with information
concerning judgments and state tax liens that may have been
entered against the debtor. It may provide a mini-history of the
debtor, reflecting that no judgments have been previously obtained
or that many judgments may have been obtained. If numerous
judgments were obtained, look to see if there is a pattern of
satisfying these judgments, or if they still remain open and
unsatisfied.

b.

Suits Pending. The suits pending docket will provide you with an
idea as to the number of suits that have been filed against the
debtor. It will also tell you if the debtor is defending these suits or
letting them go by default. If the suits are being defended you
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should look to see if they are being vigorously defended and if the
debtor is represented by counsel. One of the most valuable uses of
this docket is the discovery of garnishments filed, which may lead to
a possible source for you to garnish after you have obtained a
judgment.
c.

UCC Financing Statements.

While the primary purpose of the

index of UCC Financing Statements is to reflect obligations which
the debtor may have against its personal property, it may also give
you an idea as to personal property which the debtor may own and
whether or not there may be any equity in that property. Also, you
should look to see if any banks or other lenders maintain a
"blanket" lien against all or substantially all of debtor's personal
property.

2.

d.

Federal Tax Liens.

e.

Real Property Records.

f.

Lis Pendens.

g.

Trade Name Index.

Examine other public records.
a.

Secretary of State. If debtor is a corporation, you should determine
when and where it was incorporated, and ascertain the name and
address of the agent, officers and the principal place of business.
The same applies to limited liability companies, with the exception
of naming its officers. You should also look to see if the corporation
or LLC is in good standing or has been administratively dissolved.
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3.

b.

Business Licenses.

c.

Motor Vehicle Registration.

Credit Information. Credit reports may have already been obtained by
your client.

These can provide useful information, especially if that

information is current. A review of such reports may give rise to other
avenues of investigation which will hopefully lead to sources of recovering
a future judgment.
4.

Banking Data.

This information may have been obtained from credit

reports, credit applications or other information contained in your client's
records. To the extent possible, you should attempt to follow up on such
data to determine a possible source of garnishment after judgment.
5.

Review Available Directories.

If there is any difficulty in locating the

debtor, you should consult the basic tools which include phone books, city
directory or criss-cross directory.

Numerous other directories are

available through the internet.
6.

Explore the Internet.

An ever increasing amount of information is

available on the internet. Simply start by Googling the debtor’s name and
see where that leads.
7.

Subscription Services. In addition to information that is available at no
charge on the internet, there are some excellent services which are offered
at a charge.
a.

GSCCCA.org. This is the website for the Georgia Superior Court
Clerks’ Cooperative Authority which provides UCC and lien indices,
real estate records and other value information.
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b.

LexisNexis®. This firm offers a service known as Accurint, which
provides access to public records and non-public information
relating to individuals and businesses.

c.

Westlaw®. This data provider has a service known as PeopleMap,
which is a good tool for attorneys dealing with collection matters
and issues.

D.

Determining the Correct Legal Entity. It is essential to obtain the

correct information regarding debtor's legal composition.

Not only will this

assure that the suit is filed against the correct party, but it will also provide the
necessary information to determine where the suit should be filed. Do not be
misled by a company name. It is not at all unusual to find that a company name
followed by "Inc." is not a corporation. You should check with the Secretary of
State, review the claim documents provided to you by your client and also check
the trade name registration in the county in which the debtor operates.
Determine whether the debtor is a sole proprietorship, partnership, limited
liability company or corporation.

In some instances, the debtor may be a

corporation which may have ceased to operate or has little in the way of assets. It
may also have been administratively dissolved. At this point you should consider
whether or not there is a basis for piercing the corporate veil. In reviewing that
possibility, you should consider Trans-American Communications v. Nolle 134
Ga. App. 457, 214 S.E.2d 717 (1975) and Keller Building Products v. Young, et al
137 Ga. App. 682, 224 S.E.2d 815 (1976).
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E.

Establishing the Fee Basis.
1.

In order to establish an equitable fee arrangement for the handling
of a debt collection matter, it is important to have as much of the
above information as possible.

It is recognized, however, that

circumstances do not normally permit such an exhaustive search.
In any event, you should try to conclude the client interview phase,
as discussed above, before trying to establish a fee.
2.

There are several issues which should be considered in establishing
an appropriate fee arrangement.
a.

Collectibility.

b.

Size of claim.

c.

Difficulty of case.

d.

Prior experience with client.

e.

Prior experience with debtor.

f.

Prior experience with similar types of claims.

g.

Guidelines set by bar associations or forwarders are not hard
and fast rules. See Goldfarb v. Virginia State Bar, 412 U.S.
773, 95 S.Ct. 2004, 44 1 Ed. 2d 572 (1975).

h.

The fee arrangement should be fair to both the attorney and
client. The more information which you have in advance, the
more likely that this objective can be accomplished.

3.

Types of Fees.
a.

Contingent.

This is the most frequently used fee

arrangement for debt collection matters. The attorney will
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receive a percentage of the recovery and that percentage may
vary, even in the same case, using a lower contingency if the
matter can be collected without suit and a higher
contingency if suit becomes necessary.

That contingency

may even increase in the event of an appeal.
b.

Hourly.

c.

Flat Fee. Be sure to incorporate a description and limitation
of services to be included in the flat fee.

d.

Combination. There is nothing wrong with being creative.
While the client may seek a contingent fee, the lawyer may be
concerned about the amount of time and effort which will be
expended against the likelihood that no recovery (therefore
no fee) may be realized. Consider structuring a combined
flat or retainer fee, plus a contingent fee.

e.

Allow for defense of counterclaims. In establishing a flat fee
or contingent fee, be sure to protect yourself against the
possibility of having to defend a counterclaim. This is not
normally considered part of such a fee arrangement and a
distinction should be clarified with the client, in advance.

f.
F.

Confirm fee agreement in writing.

Contacting the Debtor.
1.

Demand Letters.
a.

Generally. This is one of the most useful tools for initially
getting the debtor's attention. It will also help protect you in
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the case of a contingent fee arrangement if your contact and
demand should result in direct payment to the creditor.
b.

Attorney's fee notice. A demand letter can be strengthened
by incorporating, where appropriate, a notice regarding
attorneys fees. This may provide an incentive to the debtor
to settle the claim. It may also fulfill the statutory
requirement should suit be filed and attorneys fees be
sought.

c.

Include interest demand. It is recommended that demand
letters always include interest.

2.

i.

Commercial accounts. O.C.G.A. §§7-4-6 and 7-4-16.

ii.

Promissory notes. O.C.G.A. §7-4-15.

Telephone Debtor.
a.

Commercial cases.

b.

Consumer cases. It should be noted that consumer cases are
subject to federal restrictions and it is important that verbal
or written contact should be made in strict compliance with
the Fair Debt Collection Practices Act, 15 USC Section, 1601
et seq.

3.
G.

Visit commercial debtor's place of business.

Use of Outside Services. In the event that even with the information
supplied by your client, you are unable to locate the debtor or locate
potential assets of the debtor, there are several outside sources which you
should consider:

Chapter 1
13 of 16

H.

1.

Skip Tracers.

2.

Account Locators.

3.

U.S. Postal Service.

4.

Credit Bureau.

5.

The Internet.

6.

Subscription Services.

PreLitigation Negotiations. Ideally, after you have contacted debtor,
satisfactory arrangements for payment by the debtor will have been made
and the necessity of suit may be avoided. In such a situation, since there is
no litigation pending, there are some suggestions for the handling of the
successful negotiations.
1.

Formalizing settlement. Enter into a written agreement with the
debtor, or at least a letter, which confirms the terms and conditions
of the agreed-upon settlement.

2.

Good faith payment. Even if an agreement has not been reached,
but a proposal is made by the debtor, there are numerous reasons
for requiring debtor to accompany the proposal with a good faith
payment. It demonstrates to your client that the debtor is serious
with the proposal and provides you with some immediate recovery.
In addition, even if the proposal is rejected, you have possibly
learned the location of the debtor's bank account, which may
provide an immediate source of garnishment following obtaining
judgment.
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STANDARD DEMAND LETTER
INCORPORATING INTEREST
COMMERCIAL ACCOUNT

March 8, 2017

Debtor's Name
Debtor's Address
Re:
(Client)
Vs:
(Debtor)
Amount: $
Dear

(Debtor) :

Our law firm has been retained by (Client) for the purpose of collecting the above
amount, which represents the principal balance owed on your account, plus interest in
the amount of $
.
If there is any reason why the above amount cannot or should not be paid, you should
contact the undersigned immediately. Otherwise, unless we receive payment by return
mail within five (5) days of the date of this letter, we will have no alternative except to
proceed with legal action against you.
Sincerely,
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STANDARD DEMAND LETTER
INCORPORATING INTEREST
AND STATUTORY ATTORNEY'S FEES NOTICE
COMMERCIAL ACCOUNT

March 8, 2017
Debtor's Name
Debtor's Address
Re:
(Client)
Instrument Dated:
Dear

in the amount of $

(Debtor) :

Please be advised that this firm represents (Client) . We are informed by our client
that you are in default of the above referenced instrument. If satisfactory arrangements
are not made with the undersigned to liquidate your indebtedness, our client has
authorized us to proceed with immediate suit against you.
This letter will also serve as notice pursuant to O.C.G.A. §13-1-11 that the terms of the
instrument providing for the collection of attorney's fees will be enforced unless the
entire outstanding principal balance, plus all accrued interest, is paid within ten (10)
days from the date of receipt of this notice. In the event you pay said sum within said
ten-day period, attorney's fees will not be charged.
All payments and correspondence should be directed to this office.
Sincerely,
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STANDARD DEMAND LETTER
INCORPORATING INTEREST AND
§13611 ATTORNEY'S FEES NOTICE
COMMERICIAL ACCOUNT

March 8, 2017
Debtor's Name
Debtor's Address
Re:
(Client)
Vs:
(Debtor)
Amount: $
Dear

(Debtor) :

On behalf of our client, (Client Name) , we are making demand for payment of your
past due account, which has now become seriously delinquent. This letter constitutes
final demand for payment of your indebtedness.
If satisfactory arrangements are not made with the undersigned to liquidate your
indebtedness by payment of the above principal amount plus interest of $________,
within five (5) days from the posting of this notice, our client has authorized us to
proceed with immediate suit against you. Suit will be instituted against you not only for
the principal, interest and court costs, but also in the amount of $_____________
pursuant to O.C.G.A. §13-6-11 for attorney's fees and other damages caused by the fact
that you have acted in bad faith, been stubbornly litigious and have caused our client to
incur unnecessary trouble and expense.
All payments and correspondence should be directed to this office.
Sincerely,
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Bankruptcy is a last-resort remedy. It is usually preferable for creditors to utilize
nonbankruptcy remedies under which there is often a better chance for full recovery. In
bankruptcy, creditors must consider the impact of administrative costs, priority claims and
the fact that any assets which are recovered must be shared with other creditors of equal
rank. Unlike collection efforts outside of bankruptcy, payment in full to unsecured
bankruptcy creditors is very rare.
II. Filing Involuntary Petitions: The Pros and Con
There are both benefits and pitfalls accompanying the use of involuntary bankruptcy
proceedings as a collection tool. Certain statutory requirements exist regarding the filing
of involuntary bankruptcy petitions. These requirements are detailed in 11 U.S.C. §303.1
Section 303(a) provides that an involuntary case may be commenced against a
debtor who is eligible2 for relief under Chapter 7 (liquidation) or Chapter 11
(reorganization) and who is not a farmer, family farmer or a corporation “that is not a
moneyed, business, or commercial corporation.” Id. It should be noted that the Code
defines “person” as including individuals, partnerships and corporations. 11 U.S.C.
§101(41).
An involuntary case may be commenced by three or more entities if each of the
entities is either a holder of a claim against the debtor that is not contingent as to liability
or the subject of a bona fide dispute as to liability or amount, or an indenture trustee

 Reference to sections of 11 U.S.C. sometimes appear hereafter as " §____ " or "§____ of the Bankruptcy
Code."



2

Section 109(b) of the Code describes who may be eligible for relief under chapters 7 and 11.
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representing such holder, and if such claims aggregate at least $15,775.003 more than the
value of any lien on the debtor’s property securing such claims.4 11 U.S.C. § 303(b)(1). If
there are fewer than 12 claims against the debtor (excluding any employees or insiders of
the debtor and transferees with respect to certain voidable transfers), only one petitioning
claimant is necessary, so long as the petitioning claimant holds claims aggregating at least
$15,775.00.5 11 U.S.C. § 303(b)(2).
Once the creditor establishes a prima facie case, the burden of proof as to whether
a debt is subject to a bona fide dispute shifts to the debtor. See In re Green Hills
Development Co., LLC, 2014 WL 380386 (5th Cir. 2014); In re BDC 56 LLC, 330 F3.d 111
(2nd Cir. 2003) (abbrogated on other grounds); In re Rimell, 946 F.2d 1363 (8th Cir. 1991);
In re Dilley, 339 B.R. 1 (1st Cir. B.A.P. 2006); In re Eastown Auto Co., 215 B.R. 960 (6th
Cir. B.A.P. 1998). A claim is subject to a bona fide dispute if there is “‘an objective basis for
either a factual or a legal dispute as to the validity of the debt.’” In re Byrd, 357 F.3d 433,
437 (4th Cir. 2004).
In accordance with Rule 9009, Official Form Nos. 105 (against an individual) and
205 (against a non-individual), prescribed by the Judicial Conference of the United States,
shall be observed. FED R. BANKR. P. 9009. The allegations set forth in Official Form Nos. 105

3

This number is adjusted for inflation and it is adjusted every three years. The next adjustment will occur
on April 1, 2019.
4

Unless they are alter egos under applicable corporate law, closely related companies which are creditors of
the debtor are considered separate entities for the purpose of determining the number of petitioning creditors.
See Matter of Sims, 994 F.2d 210 (5th Cir. 1993).
The petitioning creditor bears the burden of establishing that the debtor has fewer than twelve creditors.
See, e.g., Atlas Mach. & Iron Works v. Bethlehem Steel, 986 F.2d 709 (4th Cir. 1993). In some courts,
creditors are permitted to cure a defective petition rather than seeing a petition dismissed for lack of good
faith. See In re Vortex Fishing Systems, Inc., 277 F.3d 1057 (9th Cir. 2002); but see, Basin Elec. Power Co-Op
v. Midwest Processing Co., 769 F.2d 483 (8th Cir. 1985).
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and 205 include (1) that the petitioning creditors are eligible to file the petition, (2) that the
debtor is a person against whom an order for relief may be entered under the Code, (3) that
the debtor is not generally paying its debts as such debts become due, unless such debts are
subject of bona fide dispute as to liability or amount or that a custodian was appointed
during the appropriate period.
While there is no precise formula for determining whether to commence an
involuntary case, creditors should consider a number of factors, including:
(1)

The Nature and Amount of the Creditor's Claim: Does the amount and

likelihood of recovery justify the expense of filing and prosecuting the petition? What
priority will the claim have in bankruptcy? Will the creditor's claim be subject to
subordination? Is the claim based on a contract or lease that can be assumed or rejected
in bankruptcy?
(2)

The Activities of the Debtor: Is the debtor refusing to communicate with the

creditor? Does it appear that the debtor has improperly secreted, transferred or consumed
assets to the creditor's detriment? Is the debtor mismanaging its assets?
(3)

The Activities of Other Creditors: Is a secured creditor about to foreclose on

an asset in which the debtor possesses substantial equity? Is the debtor's ability to properly
conduct business being impaired by creditor action and litigation? Has another creditor
recently levied or obtained a judgment or statutory lien on the debtor's assets?
(4)

The Availability and Cost of Effective Nonbankruptcy Remedies:

Will

proceedings for an attachment, sequestration, receivership, foreclosure, injunctive relief,
or similar remedies adequately protect the rights of the creditor? Is bankruptcy inevitable?
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(5)

The Potential Liability for Bad Faith Filing: If the petition is dismissed

without the consent of the debtor and all petitioners, the court may enter a judgment
against the petitioner for costs, including reasonable attorney fees. Actual and punitive
damages may be awarded where the petition was brought in bad faith. 11 U.S.C. §303(I).6
III. The Automatic Stay
Upon the filing of a bankruptcy case, 11 U.S.C. § 362(a) creates a pervasive stay,
protecting the debtor, the debtor’s property and the bankruptcy estate from continued
collection efforts. Accordingly, before a creditor takes any action regarding a pre-petition
judgment, it should carefully consider whether the proposed course of action is stayed by
operation of 11 U.S.C. § 362. As discussed below, a failure to do so could be costly.
For example, often times, post-judgment discovery is ongoing at the time the debtor
files bankruptcy. Although most creditors will realize that taking discovery from the debtor
violates the automatic stay, it is important to also note that continuing non-party discovery
is also prohibited. This is because section 362(a)(1) bars the “continuation” of any prepetition civil action against the debtor or affecting the debtor’s property. See In re Hafer,
2013 WL 5925167 (Bankr. E.D. Vir. 2013).
Creditors should also be aware that in certain instances, the automatic stay may
create an affirmative obligation to act. For example, some courts have held that a creditor
See In re Bayshore Wire Products Corp., 209 F.3d 100 (2d Cir. 2000)(the Code does not define what
constitutes “bad faith,” the opinion by the court sets out several tests utilized by numerous courts). Moreover,
punitive damages may be awarded even if the creditor relied upon counsel for the acts exhibiting bad faith.
See In re John Richards Homes Building Co., LLC, 312 B.R. 849 (E.D. Mich. 2004); but see, In re Walden,
787 F.2d 174 (5th Cir. 1986); In re SBA Factors of Miami, Inc., 13 B.R. 99 (Bankr. S.D. Fla. 1981). See also In
re Risby, 2008 WL 116701 (Bankr. E.D. Ark. 2008)(sanctions under § 303(I) were not severe enough for a
petitioning creditor who was a prisoner and had filed numerous involuntary petitions against the judge and
prosecutors involved in his criminal case)
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willfully violates the automatic stay by failing to affirmatively act to release a pre-petition
garnishment proceeding upon learning of a debtor’s bankruptcy case. See, e.g., In re
Bailey, 428 B.R. 694 (Bankr. N.D.W.Va. 2010); In re Miller, 10 B.R. 778 (Bankr. D.Md.
1981); Matter of Johnson, 479 B.R. 159 (Bankr. N.D. Ga. 2012); In re Roche, 361 B.R. 615
(Bankr. N.D. Ga. 2005).
It should be noted that a creditor may seek an order terminating, annulling,
modifying or conditioning the automatic stay. 11 U.S.C. § 362(d).
Creditors must treat the automatic stay with caution, as
'$0$*(6)25
9,2/$7,212)
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violations of the Automatic Stay can result in awards of actual
and punitive damages. Section 362(k)(1) states as follows:

Except as provided in paragraph (2), an individual injured by any willful
violation of a stay provided by this section shall recover actual damages,
including costs and attorneys' fees, and, in appropriate circumstances, may
recover punitive damages.
11 U.S.C. § 362(k)(1).
Bankruptcy courts face a low legal threshold for assessing damages related to stay
violations. “A creditor willfully violates section 362 when it knows of the filing of the
petition (and hence of the automatic stay), and has the general intent simply to perform the
act found to violate section 362; no specific intent to violate section 362 is necessary.” In
re Weber, 719 F.3d 72, 82-83 (2nd Cir. 2013). A creditor's mistaken belief that he has the
right to act can still constitute a willful violation of the stay. See In re Kenoyer, 489 B.R.
103 (Bankr. N.D.Cal. 2013).
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For purposes of section 362(k), actual damages are amounts that are awarded to
compensate for a proven injury or loss. See In re Dean, 490 B.R. 662 (Bankr. M.D.Pa.
2013). Attorneys’ fees and costs proximately caused by and reasonably incurred as a result
of the violation of the automatic stay are actual damages for purposes of section 362(k). See
Credit Nation Lending Servs., LLC v. Nettles, 489 B.R. 239 (N.D.Ala. 2013). As to punitive
damages, “appropriate circumstances” for the recovery of such damages exist where there
is egregious, vindictive, or malicious conduct, or conduct accompanied by bad faith. See
Id.
IV. Proofs of Claim
As a general rule, the holder of a claim against a debtor in bankruptcy is required to
file a proof of claim as a prerequisite to receiving a distribution from the bankruptcy estate.
11 U.S.C. § 501, 502 and 726; FED R. BANKR. P. 3002(a). An exception to this general rule
exists where a creditor’s claim is properly listed in a Chapter 11 debtor’s schedules and is
not marked as contingent, disputed or unliquidated, although the best practice is to
nevertheless file a proof of claim. FED R. BANKR. P. 3003(c)(2).
The Code establishes certain time limitations, or “bar dates” as they
%$5'$7(6

are typically called, regarding the filing of proofs of claim. These bar
dates are extremely important, as they are similar in effect to

statutes of limitations. See In re Len Kelley Enterprises, Inc., 124 B.R. 352, 354-355
(Bankr. M.D. Fla. 1991).
Rule 3002(c) of the Federal Rules of Bankruptcy Procedure governs the time for
filing proofs of claim in Chapter 7, 12, and 13 cases. FED R. BANKR. P. 3002(c). Subject to
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certain exceptions, it requires that a creditor wishing to file a proof of claim do so within
70 days after the order for relief. Id. No such specific deadline is provided in the
Bankruptcy Rules for Chapter 9 and 11 cases. Instead, Rule 3003(c) leaves it to the court
to fix the time within which claims must be filed. Id.
Generally, failure to timely file a proof of claim by the applicable bar
127,&(
5(48,5('

date will either preclude a creditor from participating in the
distribution of estate assets or result in the subordination of its

claim to other timely filed proofs of claim. 11 U.S.C. § 726(a). The Bankruptcy Reform Act
of 1994 clarified the barring of late claims by adding subsection 502(b)(9), which is
applicable to all bankruptcy proceedings. 11 U.S.C. § 502(b). However, these rules assume
that the creditor has received notice of either the bankruptcy case or the bar date for filing
proofs of claim.
The rules differ somewhat between Chapter 7 and Chapter 11 cases regarding what
type of notice must be received by the creditor before it will be penalized for a late filing.
In Chapter 7 cases, a creditor need only receive notice or have knowledge of the
commencement of the case. See In re Friel, 162 B.R. 645, 647 (Bankr. W.D.N.Y. 1994). The
burden is upon the creditor to ascertain the actual bar date. By contrast, a creditor in a
Chapter 11 case must receive proper, adequate notice of the bar date before it will be
precluded from filing a late claim. See In re Best Prod. Co., Inc., 140 B.R. 353 (Bankr.
S.D.N.Y. 1992). However, it should be noted that in certain cases involving unknown
creditors, such as product liability cases, service of notice of bar dates by publication has
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been held to satisfy constitutional due process requirements in Chapter 11 cases. See
Chemtron Corp. v. Jones, 72 F.3d 341 (3rd Cir. 1995); Best Prod. Co., Inc., 140 B.R. at 353.
Under Rule 9006(b), courts have the power to extend bar dates
',6&5(7,21$5<
32:(572
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in Chapter 7 and 11 cases. FED R. BANKR. P. 9006(b). This rule
must be read together with Rules 3002(c) and 3003(c), which
permit courts, under certain circumstances, to extend bar dates

in order to permit creditors to file tardy claims. FED R. BANKR. P. 3002(c) & 3003(c). Rule
3002(c) lists seven grounds for extending bar dates in Chapter 7 cases, while Rule 3003(c),
applicable to Chapter 11 cases, is more flexible and permits a court to extend a bar date for
“cause shown.” FED R. BANKR. P. 3002(c) & 3003(c).
In Chapter 11 cases, creditors requesting an extension of the bar date after its
expiration must be prepared to establish “excusable neglect.” FED R. BANKR. P. 9006(b)(1).
In March 1993, the United States Supreme Court resolved a conflict which existed among
the federal courts of appeal regarding the interpretation of the “excusable neglect” standard
under Rule 9006(b)(1) of the Federal Rules of Bankruptcy Procedure. See Pioneer Inv.
Serv. v. Brunswick Assoc., 507 U.S. 380 (1993). One line of decisions adhered to a narrow
interpretation of the rule, holding that excusable neglect existed only if a party’s failure to
timely file its proof of claim was due to circumstances beyond its reasonable control; a
second line of decisions applied a more liberal approach, turning on a consideration of a
number of equitable factors. Id.
In Pioneer, the Supreme Court rejected the narrow approach, adopting instead the
more liberal approach followed by the second line of decisions. Pioneer, 507 U.S. at 391.
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It held that Congress plainly intended that courts be empowered under Rule 9006(b)(1) to
accept late filings “caused by inadvertence, mistake, or carelessness, as well as by
intervening circumstances beyond the party's control.” Id. at 388. In reaching its decision
that a flexible approach should be followed by courts applying the excusable neglect
standard, the Supreme Court relied in part on the history of Rule 9006(b)(1). Id. at 389390. It found that the excusable neglect standard under Rule 9006(b)(1) was patterned
after the one found in Federal Rule of Civil Procedure 6(b). Id. at 391. Rule 6(b) employs
a somewhat elastic concept which is not limited strictly to omissions caused by
circumstances beyond the control of the movant. Id. at 392. The Supreme Court also
examined the plain meaning of the words “excusable” and “neglect.” Id. at 388. It
determined that a restrictive interpretation of the word neglect was at odds with its plain
meaning.
[R]eading Rule 9006(b)(1) inflexibly to exclude every instance
of an inadvertent or negligent omission would ignore the most
natural meaning of the word “neglect” and would be at odds
with the accepted meaning of that word in analogous contexts.
Id. at 394-395. The Court then found that, in evaluating whether the neglect forming the
basis for a requested enlargement of a proscribed filing deadline was excusable, courts
should consider all relevant circumstances surrounding the party’s omission. Id.
These include . . . the danger of prejudice to the debtor, the
length of the delay and its potential impact on judicial
proceedings, the reason for the delay, including whether it was
within the reasonable control of the movant, and whether the
movant acted in good faith.
Id. The Court opined that the qualification that a party’s neglect be “excusable” would
operate to deter creditors or other parties from freely ignoring court-ordered deadlines in
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the hopes of winning a permissive reprieve under Rule 9006(b)(1). Id. Finally, the Pioneer
Court made it clear that clients are accountable for the acts and omissions of their attorneys
and may not satisfy the excusable neglect requirement under Rule 9006(b)(1) merely
because of their counsel’s unexcused conduct. Id. at 397. Rather, courts must look to
whether the neglect of the party and its counsel was excusable. Id.
A final point must be made with respect to proofs of claim. By filing
'2:16,'(
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a proof of claim, a creditor implicitly consents to the bankruptcy
court’s jurisdiction over the resolution of that claim and waives its
right to a trial by jury. A creditor concerned about the scope of a

bankruptcy court’s jurisdiction, its consent to that jurisdiction or its waiver of the right to
trial by jury should consider the following cases: Wellness International Network LTD v.
Sharif, 135 S.Ct. 1932 (2015); Stern v. Marshall, 131 S.Ct. 2594 (2011); Langenkamp v.
Culp, 498 U.S. 42 (1990); Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, (1989); Northern
Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982); Katchen v. Landy, 382
U.S. 323 (1966). A creditor should also consider the following statutory provisions: 28
U.S.C. §§ 157 and 1334. 
V. Preferences
Preferences are payments or transfers favoring one or more creditors of an insolvent
debtor. At common law, there was no remedy when an insolvent debtor paid one creditor
in preference to another. However, certain types of preferences are prohibited under the
Code and trustees/debtors-in-possession are empowered to force the recipient or transferee
to return what he received in total or partial satisfaction of an honest debt.
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In order for a bankruptcy trustee to avoid any transfer of a
35,0$)$&,(
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debtor’s property, he carries the initial burden of establishing
four of the five elements making up a prima facie case of

preference under §547 of the Bankruptcy Code. The elements of a preference claim are as
follows:
1) the transfer was “to or for the benefit of a creditor;”
2) the transfer was made while the debtor was insolvent;
2) the transfer was made for or on account of an “antecedent debt,” i.e., a debt owed
prior to the time of the transfer;
3) the transfer was made within 90 days before the date of the filing of the
bankruptcy petition or was made between 90 days and 1 year before the date of the
filing of the petition to an “insider;” and
4) the transfer has the effect of giving the creditor more than the creditor would
receive in a Chapter 7 case.
With respect to the second element, the debtor’s insolvency is presumed for 90 days prior
to filing. 11 U.S.C. § 547(f).
The courts have devised various methods of calculating
&200(1&(0(172)
7+(35()(5(1&(
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commencement of the preference period. See In re
Cosmopolitan Aviation Corp., 34 B.R. 592 (Bankr. E.D.
N.Y. 1983) (for purposes of determining whether transfer

was a voidable preference, 90-day period prior to filing of petition is measured by excluding
the date of filing and counting 90 days from that date.); In re J.A.S. Markets, Inc., 113 B.R.
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193 (Bankr. W.D. Penn. 1990) (when 90th day prior to filing bankruptcy petition fell on a
Saturday, the preceding Friday is also included within the 90-day preference period; relying
on Rule 9006(a)’s computation provision providing that “the last day of the period so
computed shall be included, unless it is a Saturday, Sunday, or a legal holiday. . . .”); In re
Greene, 223 F.3d 1064 (9th Cir. 2000) (Rule 9006 does not apply to 90-day preference
period); In re Craddock-Terry Shoe Corp., 91 B.R. 392 (Bankr. W.D. Va. 1988) (The 90-day
period means 2,160 hours before the petition was filed.).
The United States Supreme Court addressed the issue of
3$<0(1758/(

whether, in determining if a transfer occurred within the 90-day
preference period, a transfer made by check should be deemed

to occur on the date the check is presented to the recipient or on the date the drawee bank
honors it.
In Barnhill v. Johnson, 503 U.S. 393 (1992), the debtor made payment for a bona
fide debt by check. The check was delivered to the creditor on November 18, was dated
November 19 and was honored by the drawee bank on November 20. Id. at 395. The
trustee sued to recover the funds under §547(b). Id. The creditor defended by contending
that the transfer occurred on November 18, the date he received the check and that it
therefore fell outside the 90-day preference period. Id.
In resolving a conflict which existed among a number of circuit courts of appeal, the
Supreme Court chose to follow the so-called “date of honor” rule, rather than the “date of
delivery” rule, as establishing the date upon which a transfer occurs for purposes of
§547(b). Id. at 400. The court explained that a check is simply an order to the drawee bank
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to pay the sum stated and that receipt of the check in and of itself does not give the recipient
a right against the drawee bank. Id. The recipient may present the check, but if the drawee
bank refuses to honor it, the recipient has no recourse against the drawee. Id.
However, the relevant date of transfer for a cashier’s check is the date of delivery to
the payee. See In re Lee, 179 B.R. 149 (9th Cir. B.A.P. 1995), aff’d 108 F.3d 239 (9th Cir.
1997); In re Mailbag Int’l, Inc., 28 B.R. 905 (Bankr. D. Conn. 1983). According to the
Connecticut Bankruptcy Court, the distinguishing feature of a cashier’s check is that the
payee has a right to payment from the issuing bank once the payee has possession of the
check. Id. at 908.
Section 547(c) excepts certain pre-petition transfers from the
35()(5(1&(
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operation of §547(b). If a transfer comes within one of §547(c)’s
exceptions, the trustee will not be able to avoid the transfer even
though all of the elements of an otherwise avoidable transfer exist.

These exceptions are based upon Congressional policy objectives intended to encourage
creditors to continue extending credit to financially troubled entities, to discourage a panicstricken race to the courthouse, and to promote equality of treatment among creditors.
Procedurally, once the trustee has established his prima facie case, the burden shifts
to the transferee to prove by a preponderance of the evidence that the transfer is excepted
from the preference rule. See 11 U.S.C. §547(g); see also In re Advanced Systems Int’l, Inc.,
234 Fed. Appx. 398 (6th Cir. 2007).
Section 547(c)(1) describes the “contemporaneous exchange for new value”
preference exception. This exception provides that a transfer may not be avoided by the

Chapter 3
16 of 38

trustee to the extent that such transfer was intended by the debtor and the creditor to be a
contemporaneous exchange for new value and, in fact, was a substantially
contemporaneous exchange. See In re Arrow Air, Inc., 940 F.2d 1463 (11th Cir. 1991) (a
creditor must prove a dollar-for-dollar comparison matching new credit extended with old
debt paid). An example of how this exception works is found in the case of In re Coco, 67
B.R. 365 (Bankr. S.D. N.Y. 1986), in which a debtor made four monthly rental payments
during the preference period which were 6, 7, 34 and 64 days late. Id. Under the lease
agreement, each of the payments fell due on the first day of the month to which it applied,
i.e., payment was required in advance. Id. at 367. The court held that the payments which
were 6 and 7 days late were substantially contemporaneous. Id. at 371. On the other hand,
the payments which were 34 and 64 days late were held not to be substantially
contemporaneous. Id; see also In re General Time Corp., 328 B.R. 243 (Bankr. N.D. Ga.
2005).
The subsequent advance exception of §547(c)(4) provides protection to the creditor
who receives a preference and after such transfer extends further unsecured credit. An
example of this can be found in Matter of Saffron, Inc., 134 B.R. 62 (Bankr. M.D. Ga. 1991).
In Saffron, a Chapter 11 corporate debtor executed a security agreement in favor of a paper
supplier on April 3, 1991. Id. at 64. Pursuant to the agreement and financing statement
which the supplier filed, the supplier was granted a lien on certain personal property owned
by the debtor. Id. On April 8, 1991, the supplier sold the debtor thirty-two rolls of paper on
credit. Id. Both transactions occurred within the 90-day preference period. Id. The court
held that the trustee could not avoid the security agreement to the extent of the value of the
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thirty-two rolls of paper. Id. at 67. Thus, the supplier was permitted to retain the lien he
acquired under the security agreement, but only to the extent of the invoiced amount of the
thirty-two rolls. Id. at 68.
Under §547(c)(4), a creditor may apply new value not only against the most recent
preferential payment but to all earlier preferential payments as well. See In re Globe
Building Materials, Inc., 334 B.R. 416 (Bankr. N.D. Ind. 2005); In re Dependable Food
Prod., Inc., 193 B.R. 662 (Bankr. E.D. N.Y. 1996).
Interestingly, the “date of honor” rule adopted by the U.S. Supreme Court in Barnhill
does not apply in determining the date of a transfer under §547(c)(4). A case from the
Northern District of Georgia explains why the “date of delivery” rule rather than the date
of honor rule governs in cases involving §547(c)(4). In Jones v. Aristech Chem. Corp., 157
B.R. 720 (Bankr. N.D. Ga. 1993), a bankruptcy trustee sued a debtor’s supplier to avoid
certain pre-petition payments alleged to be preferential transfers. Id. The payments were
made by check and received by the supplier two days prior to a shipment it made to the
debtor. Id. at 721. The checks were not honored by the creditor’s bank until the date of
shipment. Id. The bankruptcy court held that the shipment of goods constituted “new
value” because the debtor’s checks were received prior to the date of shipment. Id. at 721722. Judge Harold Murphy affirmed the order of the bankruptcy court. Id. at 723. He
explained:
The date of receipt rule furthers the purpose of the “new value”
exception, which is to encourage creditors to deal with troubled
businesses. Treating the date of the transfer as the date a
creditor receives a check, encourages creditors to extend new
value to troubled businesses in a timely manner. On the other
hand, treating the date of transfer as the date a debtor's bank
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honors the check, would discourage creditors from extending
new value to debtors. “If creditors had to wait for checks to
clear before being able to safely ship new goods to debtors in
apparent financial difficulty, they would be discouraged from
dealing with such debtors.” Furthermore, “[t]here is no policy
reason why a creditor who waits for a check to clear before
shipping should get the benefit of the §547(c)(4) set-off while a
creditor who, doing what most business people do, ships on
receipt of a check, should be denied the set-off.”
Id. at 722 (citations omitted).
Another defense to preference claims routinely relied upon by creditors is the
“ordinary course of business” defense as set forth in §547(c)(2). Under this exception,
transfers made during the preference period will be excepted from preference attack if they
are made in the ordinary course of the debtor’s business. In determining whether transfers
fall within this exception, a court will examine a number of factors such as: (1) the prior
course of dealing between the parties, (2) the amount of the payments (whether they are
unusually large), (3) the timing of the payments and (4) the circumstances surrounding the
payments. See In re Industrial Supply Corp., 127 B.R. 62, 65 (M.D. Fla. 1991), aff’d, 961
F.2d 1582 (11th Cir. 1992).
In Ellenberg v. Tulip Production Polymerics, Inc. (In re T.B. Home Sewing
Enterprises, Inc.), 173 B.R. 782 (Bankr. N.D. Ga. 1993), the court held that where late
payments are concerned, the “defendant must establish a ‘baseline of dealings’ so that the
court may compare the practice of late payments during the preference period with the
prior course of dealing.” Id. at 788; see also In re Brown Transport Truckload, Inc., 152
B.R. 690, 691 (Bankr. N.D. Ga. 1992) (J. Drake) (“In construing whether or not a payment
is made in the ordinary course of business of the debtor and the transferee, most courts
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review the past payment history between the parties, and compare that history with the
course of conduct between the parties during the preference period.”). The creditor in Tulip
shipped supplies to the debtor pursuant to a 60-day credit term. See Tulip, 173 B.R. at 788.
The debtor was late on 86% of its pre-petition payments, taking an average of 87.36 days
to make payment. Id. at 788-789. The debtor fared slightly worse post-petition, taking an
average of 93.42 days to make payments. Id. The debtor’s payments ranged from 27 to 176
days late during the pre-preference period. Id. at 788. The payments during the preference
period ranged between 90 and 98 days late. Id. The court found the alleged preferential
payments to be well within the range established by the baseline of dealings, stating that:
The undisputed evidence presented by defendant, therefore,
establishes a “baseline of dealings” regarding the practice of
late payments. The subject payments were made in accordance
with and within the baseline of such practice. The court
concludes, therefore, that defendant has carried its burden in
establishing that the subject payments were made in the
ordinary course of business of debtor and defendant as
required by § 547(c)(2)(B).
Id. at 789.
The same analysis was preformed in Ellenberg v. Plaid Enterprises, Inc. (In re T.B.
Sewing Enterprises, Inc.), 173 B.R. 790 (Bankr. N.D. Ga. 1993) (Cotton, J.). Despite a 45day credit term, one payment received during the preference period was applied to invoices
which were 45 to 58 days past due. Id. at 796. The court found that with two exceptions,
all of the debtor’s pre-preference payments were late, ranging from 10 to 241 days past due.
Id. Consequently, the court found that the subject payment “was made well within the
range established by the parties during the pre-preference period.” Id.
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It should be noted that the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 (“BAPCPA”) changed the “ordinary course of business” exception. Congress
opted to go against the majority rule among the circuits at the time of enactment, allowing
a creditor to prove that the payment was “made in the ordinary course of business or
financial affairs of the debtor and the transferee; or ... made according to ordinary business
terms.” 11 U.S.C. § 547(c)(2)(A)&(B)(emphasis added).
As a separate and distinct defense to the avoidance power of
($5
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trustees under §547(b), creditors often raise the “earmarking
defense.” This defense was developed under the Bankruptcy Act of
1898 “to protect third parties, including guarantors and co-makers,

who were co-liable for the amount the debtor owed a former creditor.” In re Love, 155 B.R.
225, 230 (Bankr. D. Mont. 1993). The defense may be successfully raised where the
property which is transferred in payment of debt is never really in the debtor’s control or
subject to his direction. The rationale for this defense is that such assets never become
property of the estate under §541 of the Bankruptcy Code. Id.
VI. Fraudulent Transfers
The provisions relevant to fraudulent transfers in the current Bankruptcy Code are
found in sections 544, 548, 549 and 550 of the Bankruptcy Code. The power to avoid a
fraudulent transfer is given to the bankruptcy trustee (or debtor-in-possession in a Chapter
11). The trustee is also given the power by section 544(b)(1) of the Bankruptcy Code to
avoid any transfer that could be avoided by an unsecured creditor under state law. This
latter provisions essentially permits the trustee to sue transferees using the Uniform
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Fraudulent Transfer Act or the Uniform Voidable Transactions Act (which is the most
recent revision to the Uniform Fraudulent Transfer Act and discussed in depth below) or
any other state law that permits avoidance of fraudulent transfers.
It has long been held that the trustee (or Chapter 11 debtor-in-possession) is the only
entity that can bring these actions so long as the bankruptcy case is pending and subject to
the statute of limitations set forth in 11 U.S.C. § 546. A very good case explaining this
proposition is Johnson v. Allied Recycling, Inc., 323 Ga.App. 427 (2013). Note that this
case is a Georgia Court of Appeals state case and not a federal court case.
However, a creditor may institute a fraudulent transfer case against the debtor and
third party transferees prior to the debtor filing bankruptcy. Assuming that the case has
not been tried to a conclusion, what happens to the pending case when the debtor files
bankruptcy? Under section 541(a)(3) of the Bankruptcy Code, recoveries from avoidance
actions qualify as property of the estate. Some early cases held that avoidance actions, even
before judgment, are property of the estate. See American National Bank of Austin v.
MortgageAmerica Corp., 714 F.2d 1266 (5th Cir. 1983). There has been some argument in
the courts whether the automatic stay precludes the continuation of the fraudulent transfer
action by a creditor. See e.g., In re Teleservices Group, Inc., 463 B.R. 28 (Bankr. W.D. MI
2012). The authors are of the opinion that the better rule is that section 362(a)(1) stays
these cases because it stays the continuation of actions to recover a claim against the debtor
that arose before the commencement of the bankruptcy case. Thus, as stated by Collier on
Bankruptcy, 16th Edition at  548.01[2][b], “[t]he argument here is that the creditor’s action
is an effort to collect a claim owed by the debtor, and thus is stayed by the express wording
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of paragraph (1).”
In practice, most trustees will simply substitute themselves for the creditor-plaintiff
in the pending fraudulent transfer case, or simply re-file the case in the bankruptcy or
district court. Of course, re-filing may cause the trustee to run into statute of limitations
problems, especially if the creditor’s action has been pending for some time and is attacking
transfers made years before.
VII. Discharge
A discharge is the greatest benefit bestowed upon an individual who has filed
bankruptcy, as it grants immunity to debtors from collection efforts on pre-petition debts.
Discharge is governed by §§ 524, 727, 1141(d) and 1328 of the Code.
Creditors have two ways of seeking to have the indebtedness
2%-(&7,21672
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owed them “survive” a bankruptcy. First, a creditor may seek to
oppose the general discharge of the debtor under §727 by filing

a complaint objecting to the debtor's discharge. 11 U.S.C. § 727. Rule 4004 governs the
procedure relating to the filing of a complaint objecting to discharge. FED R. BANKR. P. 4004.
The second way of contesting the discharge of the debt owed a creditor is to oppose
only its discharge by the filing of a Complaint under §523. 11 U.S.C. § 523. Rule 4007 sets
forth the procedure relating to the filing of a complaint to determine the dischargeability
of a debt. FED R. BANKR. P. 4007(b), (c) and (d).
There are certain deadlines applicable to contesting a debtor’s general discharge or
the discharge of a specific debt. Those deadlines are set forth in Rule 4004(a) and 4007(b)(d). FED R. BANKR. P. 4004 and 4007. Few exceptions exist to the filing of timely complaints
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objecting to discharge or to determine the dischargeability of a debt. Generally, in order to
file such a complaint after the expiration of these deadlines, a creditor must have filed a
motion to extend the deadline prior to the expiration of the same. FED R. BANKR. P. 9006(b).
One such exception exists under §523(a)(3)(B). 11 U.S.C. § 523(a)(3)(B). This
section provides that a debt not properly scheduled or listed by the debtor, to which an
objection to discharge may be made under §523(a)(2), (4) or (6), will not be discharged
unless the creditor had notice or actual knowledge of the bankruptcy proceeding in time
for a timely filing of his claim and his request for a determination of dischargeability. Id.
The U.S. Supreme Court consider issues arising in this area in Kontrick v. Ryan, 540
U.S. 443 (2004). Id. Kontrick deals with an adversary proceeding which was filed after the
deadline to file such complaints had passed. Id. at 448-449. The debtor failed to object to
the tardy filing of the adversary proceeding until a motion for reconsideration was filed. See
id. at 451. The Supreme Court held that the debtor waived the right to object to the
untimely filing, settling a debate amongst the lower courts as to whether Federal Rule of
Bankruptcy Procedure Rule 4004 was jurisdictional. See id at 452.
§523(a) contains a variety of exceptions to discharge. However,
7+()5$8'
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the exceptions to discharge of most interest to judgment
creditors are generally those found in §523(a)(2). 11 U.S.C. § 523.

Section 523 (a)(2), the fraud exception, consists of two parts. Id. Subsection (A) excepts
from discharge debts obtained “by false pretenses, a false representation, or actual fraud,
other than a statement respecting the debtor’s or an insider’s financial condition.” Id.
Subsection (B) governs written statements respecting the debtor’s or an insider’s financial
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condition. Id.
Unlike §523(a)(2)(B), subsection (A) does not expressly require that a creditor’s
reliance be “reasonable.” Id. However, the Eleventh Circuit has held that the standard for
subsection (A) is “justifiable” reliance, a standard which represents a compromise between
the rigid “reasonableness standard” and the more lenient “actual notice” standard. See In
re Vann, 67 F.3d 277 (11th Cir. 1995). The U.S. Supreme Court addressed this issue in Field
v. Mans, 516 U.S. 59 (1995), agreeing with the Eleventh Circuit’s position. In Field, Justice
Souter found that since the terms used in subparagraph (A) are common law terms, and the
common law standard for “actual fraud” is justifiable reliance, the same standard should
govern in a dischargeability suit based on actual fraud.
In 1998, the Supreme Court resolved a split among the various bankruptcy courts
and higher level courts which have ruled on the issue of whether §523(a)(2)(A) limits
nondischargeability to the compensatory aspects of a fraud judgment or whether punitive
damages may be excepted as well. Cohen v. De La Cruz, 523 U.S. 213 (1998). The Court
construed §523(a)(2)(A) “to prohibit the discharge of any liability arising from a debtor’s
fraudulent acquisition of money, property, etc., including an award of [punitive] damages
for the fraud.” Id. at 221. Also excepted from discharge are attorney’s fees, costs and any
“other relief that may exceed the value obtained by the debtor.” Id. at 223.
Another discharge exception of interest is contained in
:,//)8/$1'
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§523(a)(6), which excepts from discharge any debt for
“willful and malicious injury by the debtor to another entity

or to the property of another entity.” The Supreme Court interpreted this section in
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Kawaauhau v. Geiger, 523 U.S. 57 (1998). The Court held that this section excepts from
discharge only those debts arising from acts committed with the actual intent to harm. Id.
Section 523(a)(6) does not prevent the discharge of debt stemming from negligent or
reckless acts. Id.
After Geiger, the Fifth Circuit considered the issue of what standard to apply to the
terms “willful” and “malicious.” See In re Miller, 156 F.3d 598 (5th Cir. 1998). In Miller,
the Fifth Circuit held a debtor’s actions are willful and malicious if either (1) there was
subjective intent to cause harm or (2) the intentional act was, objectively, substantially
certain to cause harm. Id. at 606; but see In re Jereich, 238 F.3d 1202, 1208 (9th Cir.
2001)(holding that the willful injury requirement is satisfied “when it is shown either that
the debtor had a subjective motive to inflict the injury or that the debtor believed that injury
was substantially certain to occur as a result of his conduct”).
What is the effect of a discharge on the creditor’s ability to pursue
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a guarantor on an obligation undertaken by the debtor? Section
524(e) provides that the “discharge of a debt of the debtor does not

affect the liability of any other entity on, or the property of any other entity for, such debt.”
11 U.S.C. § 524(e). Bankruptcy courts generally decline to enjoin actions against a debtor’s
principals. See In re Barney’s, Inc., 200 B.R. 527 (Bankr. S.D.N.Y. 1996).
This question also often arises in the situation where a tort claimant wishes to
proceed against the discharged debtor for the sole purpose of determining the amount of
the debtor’s liability in order to recover from the debtor’s insurer. The Eleventh Circuit
Court of Appeals addressed this issue in the case of In re Jet Fla. Sys., Inc., 883 F.2d 970
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(11th Cir. 1989). In Jet Fla. Sys., the court held that though a debtor was insulated from
liability once it has received a discharge of a debt, a lawsuit may be prosecuted against the
debtor for the sole purpose of determining the liability of the debtor’s insurer. Id. at 974.
Otherwise, the insurer would receive a windfall. Id. at 976. However, some courts in other
circuits have held that such actions will not be permitted if the debtor will incur expenses
as a result of defending the lawsuit. See, e.g., Greiner v. Columbia Gas Transmission Corp.
(In re Columbia Gas Transmission Corp.), 219 B.R. 716 (S.D. W.Va. 1998).
VII. Treatment of Co-Debtors
As a general rule co-debtors are unaffected by the discharge granted to the principal
obligors. However, Chapters 12 and 13, unlike the other Chapters of the Bankruptcy Code,
each contain a section staying actions against co-debtors upon the filing of a case under
those chapters. The co-debtor stay is found in §§1201 and 1301. 11 U.S.C. §§ 1201 & 1301.
They are essentially the same, so only the well developed law under §1301 will be covered
here. 11 U.S.C. § 1301.
The congressional intent of the co-debtor stay is to take the pressure off of the
Chapter 13 debtor by protecting the co-debtor from any action by the creditor while the
Chapter 13 debtor is paying out her debts under the Plan. If one simply follows this
congressional intent logically, there should be three exceptions to the stay. First of all, the
stay should not cover a co-debtor who is really the primary obligor and received the
consideration. An example would be the situation where the Chapter 13 debtor personally
guaranteed a car debt of the co-debtor. Secondly, if the Plan doesn’t propose to pay a
particular part of the debt, the stay should not preclude action against the co-debtor for the
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portion not to be paid. Thirdly, the stay should not preclude action against the co-debtor
who may be deteriorating financially or who is about to abscond from the jurisdiction.
In fact all three of these exceptions are part of the statute. They are found in §§ 1301(c)(1),
(2) and (3), respectively. Id.
There are, of course, practical considerations in deciding whether to move for relief
from the stay and sue the co-debtor for the part of the debt not covered by the plan. For
example, what happens after the creditor obtains judgment against the co-debtor and the
Chapter 13 debtor’s case is dismissed? Another suit would have to be filed against the codebtor. Would state procedural law preclude this? Would the initial co-debtor suit have
to contain some allegations wherein the creditor reserved its rights to sue for the remainder
of the debt?
Finally, it would appear that an attempt to enforce a waiver by the co-debtor of the
automatic co-debtor stay would be unenforceable. As pointed out by Collier, “it is difficult
to envision any right on the part of the co-debtor to waive legal protection intended by the
Congress for the benefit of the chapter 13 debtor.” Collier on Bankruptcy, 15th Edition,
Revised, at §1301.05, p. 1301-11.
VIII. Exempt Property and Debtor Lien Avoidance
Because Georgia opted out of the statutory exemptions provided under §522(b)(2),
debtors filing for bankruptcy in Georgia are limited to the personal exemptions listed under
§44-13-100(a) of the Official Code of Georgia. 11 U.S.C.
(;(037,212)
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§522(b)(2); O.C.G.A. §44-13-100(a)&(b).
The U.S. Supreme Court’s ruling in Patterson v. Shumate, 504
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U.S. 753 (1992) held that ERISA pension funds are excluded from bankruptcy estates by 11
U.S.C. §541(c)(2) because there are restrictions on the transfer of their beneficial interests
which are enforceable under applicable nonbankruptcy law. Id.
The question of whether IRAs are also covered under this exclusion had been hotly
debated for several years. See also Yates v. Hendon, 541 U.S. 1 (2004)(the U.S. Supreme
Court ruled that the sole-shareholder and president of professional corporation was a
“participant” in an ERISA pension plan, as long as the plan covered one or more employees
other than himself and his wife.). In regard to federal exemptions, through the BAPCPA,
Congress ended this debate by adding §522(b)(3)(c), which allows an exemption for all
types of retirement funds, including IRAs.
In Georgia, this debate was put to rest in the mid 1990s. First, the Eleventh Circuit
Court of Appeals ruled in In re Meehan, 102 F.3d 1209 (11th Cir. 1997), that under Georgia
law, an IRA is exempt from execution and therefore is not property of the Estate because
Georgia law restricts transfer of IRAs. Id. Meehan arises out of a Chapter 7 case filed in
1993 in the Southern District of Georgia. Id.; but see, In re Zott, 225 B.R. 160 (Bankr. E.D.
Mich. 1998); In re Lowenschuss, 171 F.3d 673 (9th Cir. 1999) (citing Zott).
Second, effective July 1, 1995, Georgia added subparagraph (a)(2.1)(D) to O.C.G.A.
§44-13-100, which seems to unequivocally allow a debtor to exempt IRAs which have not
yet been distributed to him. O.C.G.A. §44-13-100(a)(2.1)(D).
A debtor is entitled to avoid liens to the extent that the liens
$92,'$1&(2)
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impair an exemption to which the debtor would be entitled
if the lien did not exist. See Owen v. Owen, 500 U.S. 305
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(1991) (interpreting §522(f)). Even the denial of a discharge “does not bar the debtor from
avoiding a lien pursuant to § 522(f).” In re Allen, 217 B.R. 945, 949 (Bankr. M.D. Fla. 1998).
Section §522(f) states that a lien impairs an exemption if (i) the lien, (ii) all other
liens, and (iii) the amount of exemption which the debtor could claim if there were no liens
exceed the value the debtor’s interest in the property if there were no liens. 11 U.S.C.
§522(f). This allows the debtor to benefit from any post-petition build-up of equity or
appreciation in property value. Interpretive cases: See In re Finn, 211 B.R. 780 (1st Cir.
B.A.P. 1997); In re Hastings, 185 B.R. 811, 814 n. 3 (9th Cir. B.A.P. 1995); In re Lehman,
223 B.R. 32 (Bankr. N.D. Ga. 1998), aff’d In re Lehman, 205 F.3d 1255 (11th Cir.
2000)(deducting mortgage from entire value of residence before determining debtor’s
interest in property in order to avoid windfall to debtor); In re Johnson, 184 B.R. 141
(Bankr. D.Wyo. 1995).
Hypothetical:
Value of real property

$165,000.00

First priority security deed

$100,000.00

Second priority security deed

$ 50,000.00

Judicial lien

$ 25,000.00

Georgia exemption

$ 10,000.00

Total security deeds and exemption

$155,000.00

Judicial lien good for $5,000.00; avoidable for $20,000.00.
A pre-1994 Bankruptcy Reform Act decision in the Middle District of Georgia
regarding the avoidance of judgment liens is worthy of note here. See In re Hampton, 104
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B.R. 527 (Bankr. M.D. Ga. 1989). In Hampton, the debtor moved the court to avoid a
creditor’s judicial lien to the extent that it impaired the debtor’s homestead exemption. Id.
at 428. The judgment lien had arisen post-petition by the court which determined that the
creditor had a nondischargeable claim against the debtor. Id. In granting the debtor’s
motion to avoid the creditor’s judgment lien to the extent that the lien impaired the debtor’s
homestead exemption, Judge Laney of the Middle District of Georgia adopted the reasoning
of the court in In re Ewiak, 75 B.R. 211 (Bankr. W.D. Pa. 1987). Hampton, 104 B.R. at 528.
The Ewiak court ruled that a debtor was entitled to avoid a lien on exempt property which
he had obtained through fraud and which the court held to be the subject of a
nondischargeable debt. Ewiak, 75 B.R. at 213. The Ewiak court found that this produced
a curious result, stating:
The judgment is not avoided--only the lien is avoided. The
judgment holders are free to obtain a post-petition execution
against the debtor's non-exempt (hereafter acquired) property.
However, they are not free to issue execution on the exempted
property. They will therefore, have to wait for the debtor to
acquire additional property to satisfy their claim.
This result is apparently intended to leave to the debtor his
exempt property to assist him in his fresh start, protected from
all claims excepting only certain taxes, alimony and support
obligations.
Id.
VOIDABLE TRANSACTIONS
I. Introduction
The “Great Recession” decimated many borrowers and businesses. The result is that
debtors have used “creative” means to save what assets they have left and creditors have
scrambled to enhance recoveries. In the aftermath, the authors observed in their practices
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a rise in the filing of civil actions to avoid or recover on fraudulent transfers. These actions
are being filed by creditors in state and federal courts.
This section will hopefully aid the practitioner in understanding the Uniform
Fraudulent Transfers Act and “shed some light” on its complexities.
II. Historical Summary
Until July 1, 2002, Georgia’s fraudulent transfer statute was
*(25*,$67$787(

a version of the English Statute of 13 Elizabeth Chapter 5
which dated back to 1571. (O.C.G.A. §18-2-23, now

repealed). See In the Matter of Northwest Recreational Activities, Inc. 4.B.R. 36 (N.D. GA
1980) and Westmoreland v. Powell, 59 Ga. 256 (1877). The old statute was simply worded
and stated as follows:
18-2-22. Conveyances by debtors deemed fraudulent.
The following acts by debtors shall be fraudulent in law against creditors and others
and as to them shall be null and void:
(1)

Every assignment or transfer by a debtor, insolvent at the time, of real or
personal property or chooses in action of any description to any person, either
in trust or for the benefit of or on behalf of creditors, where any trust or
benefit is reserved to the assignor or any person for him;

(2)

Every conveyance of real or personal estate, by writing or otherwise, and
every bond, suit, judgment and execution, or contract of any description had
or made with intention to delay or defraud creditors, where such intention is
known to the taking party; a bona fide transaction on a valuable
consideration, where the taking party is without notice or ground for
reasonable suspicion of said intent of the debtor, shall be valid; and

(3)

Every voluntary deed or conveyance, not for a valuable consideration, made
by a debtor who is insolvent at the time of the conveyance.

While Georgia was using this statute, another more modern statute was being
introduced into the legislatures of a number of states. This statute is known as the
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“Uniform Fraudulent Transfers Act” (“UFTA”). In 2001 the Georgia legislature passed
UFTA, which is codified as O.C.G.A. §§ 18-2-70 through 18-2-80. UFTA went into effect
on July 1, 2002. In 2015, the Georgia legislature revised and renamed UFTA, now known
as the Uniform Voidable Transactions Act (hereafter, the “Uniform Act”). As of February
of 2018, the revised Uniform Act has been enacted in nineteen states. Three other states are
considering its adoption.
The original bankruptcy law in this country and each
%$1.5837&<
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successive act has contained some form of a prohibition
against fraudulent transfers and some mechanism for

recovery of fraudulent transferred assets. A discussion of those provisions is contained in
the Bankruptcy section of these materials.
III. Transactions which are Fraudulent under the Uniform Act
Under the Uniform Act, there are three basic types of fraudulent transfers that may
be avoided: (1) those that involve actual fraud (O.C.G.A. § 18-2-74(a)(1)), (2) those that
involve constructive fraud (O.C.G.A. §§ 18-2-74(a)(2) and 18-2-75(a)), and (3) those
that involve a transfer to an insider on account of an antecedent debt (O.C.G.A. § 18-275(b)).
In order to prove a fraudulent transfer which involves
75$16)(56:+,&+
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actual fraud, it its necessary to prove “actual intent” to
hinder, delay or defraud a creditor of the debtor. The
statute lists eleven so-called “badges of fraud” which the

trier of fact may consider in determining actual intent. See O.C.G.A. § 18-2-74(b) and
Kipperman v. Onex Corp., 411 B.R. 805 (N.D. Ga. 2009) (“(i)n order to prove that the
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relevant transfers were actually fraudulent under Georgia law, a plaintiff alleging fraudulent
transfers must show through direct evidence or various badges of fraud that the relevant
transfers were made with actual intent to hinder, delay, or defraud the debtor's unsecured
creditors.”). This list is not exclusive. See Bishop v. Patton, 288 Ga. 600 (2011) (noting that
“[t]he factors enumerated in the statute are not exclusive”).
The Uniform Act does not say how many of the badges of fraud are necessary for a
finding of “actual intent.” The court in Kipperman, above, explored this issue:
The ultimate issue here is that Plaintiff must show an “intent to hinder or
defraud creditors.” *** Because individuals will rarely state directly they are
acting with an intent to hinder or defraud creditors, the law allows the
plaintiff to present circumstantial evidence of such an intent through “badges
of fraud.” *** As the court noted above, “badges of fraud,” however, are not
a mere checklist, such that if a plaintiff satisfies one or two, it may
automatically proceed to the jury. It is possible that the evidence presented
by a plaintiff on one badge of fraud could be so strong that it would be
sufficient to go to the jury, but it is not always the case. Put another way,
proving one badge of fraud is a necessary, but not sufficient, threshold to get
to the jury. Badges of fraud are a mechanism created to allow a plaintiff to
present circumstantial evidence, much like the McDonnell–Douglas test that
exists in employment discrimination. The mere production of a pretext
argument does not open the gates to the jury.
Kipperman v. Onex Corp., 2010 WL 761227 (N.D. Ga. 2010). It therefore seems clear that
it is a jury question as to whether the badges of fraud shown to it are sufficient to prove the
actual intent to defraud.
While the courts applying the Statute of Elizabeth held that proving various “badges
fraud” required an explanation from the defendant and therefore created a presumption
of fraud which had to be rebutted by the defendant, this is not the case under the Uniform
Act. As pointed out in Hickman v. Turitto, 2007 WL 2892788 (E.D. Tenn. 2007), “[t]he
language of the act itself indicates that any inference is permissive. In finding actual intent,
the statute introduces the list of Badges of Fraud by stating “consideration may be given
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among other factors, to whether” any of the listed Badges are present. *** The use of the
terms “consider” and “may” indicate that the fact finder may infer but need not do so,
therefore the language of the act itself indicates there is no presumption, rebuttable or
otherwise.” See also, Battle v. Williford, 160 Ga. 287 (1925) (“The defendant's answer being
wholly defensive, it was error to charge the jury that, if the evidence ‘has developed what
is known in law as badges of fraud,’ the burden of proof would shift to the defendants.”).
The second type of fraudulent transfer which may be
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avoided under the Uniform Act is a transfer which the
commentators and courts call, “constructive fraud.” See
Kipperman, supra, 2010 WL 761227 (N.D. Ga, 2010); and

In re Diplomat Construction, Inc., 2013 WL 5591918 (Bankr. N.D. Ga. 2013) (“(b)oth §
18–2–74(a)(2)(B) and § 18–2–75 substantially mirror the constructive fraud claims under
the Bankruptcy Code.”).
As stated above, there are two different factual scenarios which can form the basis
for avoidance of a claim of constructive fraud.
First, O.C.G.A. § 18-2-74 (a)(2) deals with a transfer made without receiving a
reasonably equivalent value for the transfer where the debtor either (a) engaged in business
or was about to engage in business or getting ready to enter into a transaction where the
remaining assets of the debtor-transferor were unreasonably small in relation to the
business or transaction or (b) intended or believed or should have reasonably believed that
he or she would incur debts beyond his or her ability to pay as they became due. In either
of these situations, the claim may be asserted by a creditor whose claim arose before or
after the transfer was incurred.
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The second factual scenario is what the authors consider the classic and “garden
variety” fraudulent transfer. This is found in O.C.G.A. § 18-2-75(a). This section permits
avoidance of a transfer by a creditor whose claim arose before the transfer was made if the
debtor received less than a reasonably equivalent value for the transfer and was insolvent
at the time of the transfer or was rendered insolvent by the transfer. Note that the second
factual scenario is not available to a creditor whose claim arose after the transfer.
O.C.G.A. § 18-2-73(a) of the Uniform Act provides that
9$/8($1'
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transfers in payment of an obligation or to secure an
antecedent debt constitutes “value.” O.C.G.A. § 18-2-73(b)
excludes from avoidance non-collusive foreclosures and

contemporaneous exchanges. For a good example of a court determining whether there
was reasonably equivalent value, see In re Palisades at West Paces Imaging Center, LLC,
501 B.R. 896 (Bankr. N.D. Ga. 2013). That case involved a number of fraudulent transfers
under UFTA and contains a good illustration of how the court made the determination.
It is important to note that proof of insolvency of the
,162/9(1&<

transferor at the time of the transfer is only a pre-requisite
for avoidance if the creditor is pursuing claims under

O.C.G.A. § 18-2-75—the “garden variety fraudulent transfer.” Insolvency is not an issue in
a case involving actual fraud ( O.C.G.A. § 18-2-74(a)(1)), although it is one of the eleven
“badges of fraud.”
Similarly, insolvency is not an issue in regard to the avoidance of claims based on
remaining small capital (O.C.G.A. § 18-2-74(a)(2)(A)) or incurring debts beyond the ability
to pay (O.C.G.A. § 18-2-74(a)(2)(B)). However, it would seem that the debtor would likely
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be insolvent in either of these instances.
There are two kinds of insolvency: equitable and legal. Equitable insolvency
involves the inability or failure of a debtor to pay his or her debts as they mature. Finn v.
Meighan, 325 U.S. 300 (1945). Legal insolvency, on the other hand, occurs when a debtor’s
assets at a fair valuation are less than the debtor’s debts. Cellar Lumber Co. v. Holley, 9
Ohio App.2d 288 (Ohio App. 1967); In re Poole, 15 B.R. 422, 428 (Bankr. N.D. Ohio 1981).
The definition of insolvency for the purposes of the Uniform Act is found in O.C.G.A. § 182-72(a) and is legal insolvency. Accordingly, it is legal insolvency which is a prerequisite
to obtaining avoidance of a fraudulent transfer under O.C.G.A. § 18-2-75.
However, O.C.G.A. § 18-2-72(b) creates a presumption of legal insolvency if the
debtor is proven to be equitably insolvent. This is quite important because the presumption
shifts the burden to the debtor to show that it was legally solvent. Although there is nothing
in O.C.G.A. § 18-2-72(b) to suggest that the presumption is rebuttable, case law indicates
that it is. See Balsamo v. Gruppo, 862 So.2d 812 (Fla. App. 2003). There appear to be no
Georgia cases decided either way.
IV. Protected Transfers
The Uniform Act protects certain transferees from avoidance of an otherwise
voidable transfer:
1.

The initial transferee of a fraudulent transfer under O.C.G.A. § 18-2-74(a)(1)

(actual fraud—hinder, delay, etc.) if the initial transferee received the transfer in
good faith and for a reasonably equivalent value. O.C.G.A. § 18-2-78(a).
2.

The subsequent transferee of a transferee in #1, above. Id.

3.

An immediate or mediate transferee of a fraudulent transfer if they took in
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good faith and for value. O.C.G.A. § 18-2-78(b)(2).
Even if the transfer is avoided, a good faith transferee is entitled to a lien or a right
to retain any interest in the asset transferred. O.C.G.A. § 18-2-78(d).
Finally, the Uniform Act prohibits the avoidance of a transfer which results from a
termination of a lease or enforcement of a security interest (O.C.G.A. § 18-2-78(e)). There
is also protection for insiders in some types of transactions. Thus, O.C.G.A. § 18-2-78(f)
provides that a transfer to an insider is not avoidable (a) to the extent the insider gave new
value to the debtor unless the new value was secured by a valid lien; (b) where the transfer
was made in the ordinary course of business or financial affairs of the debtor and the
insider; or (c) if the transfer was made pursuant to a good faith effort to rehabilitate the
debtor by taking a security interest in certain assets of the debtor to secure present value
given for that purpose and also an antecedent debt.
V. Statute of Limitations
The Uniform Act includes a general statute of limitations of four years from the date
of the transfer. However, the Uniform Act also provides that if the transfer involves actual
fraud and is hidden, the statute of limitations is extended for one year from the date the
transfer was or could reasonably have been discovered by the claimant. O.C.G.A. §18-279(1). The Georgia Court of Appeals has held that the burden is on the creditor to prove
that it is entitled to the one year grace period. American Nat. Holding Corp. V. EMM
Credit, LLC, 323 Ga.App. 655 (2013).
In American Nat. Holding Corp., the creditor had not presented evidence to satisfy
this burden. However, interestingly, the case involved the alleged fraudulent transfer of
real estate which the creditor purportedly found by checking the real estate records. It
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would seem, that since real estate filings are public record, there would be no way the
creditor would be entitled to the one year grace period. See U.S. v. Wright, 1995 WL
792084 (E.D. Cal. 1995) (reversed on other grounds) (“(s)ince the instant complaint was
not filed until May 12, 1994, five years and one day after the transfer, and since plaintiff
could have reasonably discovered the conveyance since [,as] it was recorded on June 6,
1989, the claim to set it aside is time-barred....”).
Finally, the so-called insider preference claim of O.C.G.A. § 18-2-75(b) must be
brought within one year after the transfer. O.C.G.A. § 18-2-79(3).

STATE BAR SERIES

Garnishment And Levy
Presented By:
Adam L. Cleveland
Adam L. Cleveland PC
Atlanta, GA

Chapter 4
1 of 24

$ 
"
   
  
 "

   



 #   !# #!   !



%   #

 
        
     
         
          
           

Chapter 4
2 of 24

  
  
 
$            ! 
   !          
         
        
 !   #      
  !            
         !  !     
  " !  !    
              
      #       
          #     
          !     
       #     
               
   #           
   #     
  %  '  &&!     
  
#

     
 %

4   # # $"(  !)
 (#)     
4  ! ,  &&&&. 3+00+12-
4 & &
4   # #  # ,$ 
 $ # - *  #
!

 %

4   # $ # $  
 +  # # *  *#' #
4  & &
4  **"# # *  #

Chapter 4
3 of 24



  

   

   
          


   !%  #$$

  "  &

Chapter 4
4 of 24

  
  ! . ))))0 5,22,34 *  
!! /
 ") )  !  ! %#$! 
 . %   % %! %
/
   &.! %!-    %!! ! %'
!   /
    %#   %
!   # +   "%   ! 
     .  ! % ) )  /
 " '       , ,
 %!   (    
 
   !   !   % 

 
 '  '    "  !'
 !   

   

  $
(       
     #
(    % % #
(    % %      ! !#   !
   ! !&        ! 
      # 
(    "   !       # 
!% % !         
  
 % %!

Chapter 4
5 of 24

  
!%"!)

6 /!"!#
6 $ !"! (! " !
6 **,  !+ '-

#&)
6
6
6

354

6 !! )..$$$*"   *#. ." 354*

354 !"!

6 !! )..$$$*"   *#. ." 354*!

354, !"! -

6 !!)..$$$**" "! *#. & !. .$!%"!/ !"! *

"

6 !! )..$$$*"   *#. !!./..0 "*

" !!&&"!#!&#
 !!#! * * 1  !!"!//!%  *

  
 
    
   
   

Chapter 4
6 of 24

    
!7!$"#,%, "(*??C,
      



',C;C0<:;>1*$ $"4

  

     

-!"##$#' !""(!"""&'$##!&!#'$#, (*<B, ,,5 ?@@
!%"##-23' # "#!&" !%(&! $ !$!*        "
'$#&$&!#"* !""*!!"""$$!#$#!#(## ##",,,,.<B, ,,5 ?@@01
0 ""1, #"# #$"#("##$#! !$!!$ !%##"#!#
, ,!"(%( ! !#(#$!"'$#!&!#*&,
-$"*&$##*$! $@C01 5 ?@@01*(, ,!"('$##!&!#'$#(
%("#"6 ! !#(,
-!)## $@C01 " !%"##-2#3 !$!'$#/ !""$ #!(#
$#!'$#/$"#!&## !$!#"##&!#$!#"#*$#
!"##$#%!"##'### ",.  $@C01 #!! #""## !$!"!'$#(#
#'#####!" !"##$#!!$,   ;<!",!#*!#$! , !7&!,
 !*! !# !$!5 =:;<0<,;CC<1,$#*"#%*#!"!"##$#"####
#, , !"" !%-"'$#&$&!#"*.#$"*##!"##$#%!"!, <B, ,,5
?@@01+        <?A, ,;:*;B*<>*>< ,#,<A*<C*=;*@@ ,,;:>0;C<;1
0#! !# $@C6" !""!*5 C;@# %" ##$#"*#!##$#!#!"&!
##(#!"-"!.##"#"##$!####!'$#!&!#'$#
- #!"*##"!.0 ""11+, ,%, ,@C01*%"!(###"0 !%
## $@C &""$"#!!<B, ,,5 A<A*# !""!&&" , ,5 C;@1,.
4# !#*""$(##!#$#$#$!

  
 
    
  

Chapter 4
7 of 24

  
  
& "   
&     $     %
&   $ #   !      %
&     

    # 

  

    
     
&    



 
  # -1# 0
  "    
 
   
 # $$$$* 2'-.'
-/, ( % &)
 !"' '  
"
$

Chapter 4
8 of 24

  

   

0./0%0./1% 0./2

6 0./0  "$  " 
 "$
6   )!'   $ %'%023 '4./%/553*    
$$ $ $   )    *

6

 "  $   !$  % "  
     $   "   0.//% 0./0
'

6  !     $! 
  "$ " ') ''''+ /4(1(4*'
6 & "$     $ !
  " '
6  $%  $%       "   
      $#') ''''+ /4(1(53) **'

6 0./1 !    
 (    
6

"     0./2  "'  $
  %   '

    
    
   &" $/.& &.,.21(&& &-+,/)
     
3   " ( !#! )
!      
     
3  '  !      %
3     "  
3      "  
3        "

! !   !  
-+,0

Chapter 4
9 of 24

     
    
# !  !&! "!!!#"! 
 !#!
! ! !!"!"! !$&%!"$
! !!"!!' !#&
! "!!$ !! !!"!
  $ ! ! !(" !&#
!"$ # !#"!"!
! !" !&!!!   ! 
!*)&
 !!"  !(!&((! ! #&! 
!!"!' !&'#!   # "!!"!
!!" "!    !! ! 
# # ! (!   & !!"!

      
  
   
)   &&          
    ' %% #     !$   (
)        
  




  "  & &      &  

Chapter 4
10 of 24

      
      "    

"  !   #  

#  

           
  
            
 
$              
   
$     "#        

      " !    
 #



      
!  "  !
9       ' !%!#   '

  ! ***
 # %#  $  %!
 # !    "  !

     

9    !  ! 
9 -  +     ,(!  
#   

 "% %  /    %0 &
257*33  ! ( 2533*33
9 **+4)48..634,( +4)48.".634,

Chapter 4
11 of 24

    
  
( ')'!'+!( !'!% !!!'"%""(%'0"'!
*'"#+"( !',#%"%(&1
( '( "!&0&1"%!& !''"%*')'"!!'/#%#%
&''('"%+"% ! !%!&0 ('#&( "!&&"% ('#%!&&%
#"&&1
9 !0!&%)1&#'""(%''"'&!'&##%"),('!"''")'

%&!&(
58/7/61

"!&"%!& !'!&)'"!!( %0 ----3

'' !'2'"(
&%)"!%!&0&1

"!&,!!'.& "'! "% ,!&*%"% ,

'!6(&!&&+&"&%)"!%&'%!&,&!"#&"( "!&,
)', "'! "% 0 ----3 58/7/8011'"!!''&'
!"*!%&&+%(%  '%%' ,%'(%!%#'%$(&',"%
&''('"%+")%!')%+
2 

     

       

Chapter 4
12 of 24

     
 

 

))))/ 0,1,0-.-1.*       )%! !$ 
#&!"!!  &&!!
$ '$! "& '$ '! '& '
! "! !%!"   !% 
&#! &"!&'! !& !
"!"!! !& "!('! !& 
!"& "&'!!&# "#"!& #
!"!$&!% !#! 
!"!&)! !&  "! "
&  !! !0,2,0'!!&#!
#"!& #!"!%!"  &!% 
!#! !"!&)!!
   ! #& '!! !"& ' "& '
&  %"!"!!)+

   
   
$      
$            
    
$    ! "   
$           
  
 

 



!#

   

Chapter 4
13 of 24

      
   



   $ $%
  "!  6
 " 
  !% #* $414 %74$78$921 %%323:$244,3129(%%%  &   ' . 29+5+2,5-$
  !     
!* " $  & 
       !
!!'      "%)
;   ,()- 



      

-     
-     
-       !      

   

 

-         %() 

-      
-         
- %# '$,    "
    #
- &#    

   



&', !  

 !   

Chapter 4
14 of 24

    
"$

#%$$ %"#$ +

$,# $ #""&$+
$ "$#2 "#+* +&+$)#2 %$" $+*699
+!!+89:/6;:70.  %"$ !!# #$$$ $  $
$%%#"#,#! #### #""&$. "##
#%$$ %"#$ *# "$%#+
< ##!"$%"(#$ "#$$%$ #

 #"# $%# $ "#$$%$* ++++1 ;-65-;6*$ 
$! $$%"#$  &"!"# # "$$# $!"#$$#
#$$%$'$#%$% $$#' $"#$%###
"

    
  
'%) $$ '4(=9=)9776</77# !)86670
!""##

   #( '#"&"$#(### $$!
%## '!#    #$  #!##&
'!"!"#$!'#!#) # $$!*"#(#  
""" '*"#($### *"%$!%""#'#   
#"$!   &$"#!%""'##"+"#'"$!,
    #""##!"(##"$!),
+"&!### $"#"#$#)&##      !"#
#"#"$!$"   &#"$""$)    !""
   ! $!"#$#-!#!#!##""$"##!"/##"$!0()
3 7=.:.=/0(#! $!"#!"/##"$!0#"&!()3 7=.:.
76/0) #'##($##%!"##$#"'!%"##+12    !"
##&##1$#-!#!2!"),)3 7=.:.7;/0)#$
#"$!+'!#'##    '&##!(,) #
!"""$#'#"##!"(##"$!)!##!"(#
 *"%$!%""#'#"#-$#    !"$!   &
 '*" #!!"),
>   

   

   

Chapter 4
15 of 24

    
  



 

 

!!  ))))1 5:.7.94
   !  !
 !
;

#"  !  %/))))1 5:.7.
:/00
;      !  !   
%'#"(
; 50#!% !   
; 60!  ! !# &  "
  !   %& %& )  
+&# #! /0
; ))))1 5:.7.98/!   ! 0(,
       %%&!#& 
 %&$ # # $ *; ))))1 5:.7.7



Chapter 4
16 of 24



 

  

" $&%%    
!      
    
           
        
   
          
      
    
     
        
            
      
!     
   
            
          
            
             
            
           
      

   
  

    


     
 
+         
    

       
 $%
+   #    
$%! !  $""""& (*#)#*$ %%"

Chapter 4
17 of 24

   
  

    


    !  
 !      
 
.

  
    
     
!   
  #  !     ! !
   !   !     
    !$     
     &""""( *-%,%
-& '&*'&'&''"

  #         
  $  ! ! 
  &""""( *-%,%-& '&+''"

   
  

    


 $         ! 
 ! ! !    !   
!         
 (####* -1'0'1( )(/))

2         "  % 
  &   
2     "$      !  "
% & ! $  (####* -1'0'.,(-))
2         #

        
  

2        
  "  "    
 

Chapter 4
18 of 24

 

 

$  
    
 !  !         
        
           
  #%(####* -0&.&-/( ))

     "
     
  ! 
    

$   +             
         %(####
* -0&.&-/( ))
   !   '         
     "       
$  %
     $   %  '    
    

 

  

       %   &
 !
2      " " "
   
2  .,-0  #$$$$* -0'/'-1 
    ()  "%     
 #   #     "
"   "       "  "$
   !    
  # ' "       
 #   #  "   $&

    !    
 " 

Chapter 4
19 of 24

     
 
"$ 

   "!       "%#

   
  

      

&&&&0 39+6+37, -

>  ! #   
 $  "$ #  
 (!"87=  ,72=
++  > +  $& & $:56&43392$,33 &3::3- # ) 
!  .   "
& !/$!$# #"  # # 
 &*
> #$ $    
 #!  #  &
     # $!!  
! #   (&#$! 
 " #    
",!!# # -&

>

     !  
      + 
"%! '

Chapter 4
20 of 24

    
  

  

)     $%$%&%'#
" #(
) " '#"   #(

 "'  $  $  
$" %( !#   
  !"      
 

    

 

!  !'01( (* /.,22' $ /-(( (*
.-. $(
3 !!&&!( (!!!  "&'  "!&
 !!'!!!  '  !!'
!   !
3 "  !".,-3 !#".,-/
3 %!&! &! !!$(
3 %!&# ! !$!! !! &
!!)  "!& !!!!!! !


Chapter 4
21 of 24

    

 

+          
  " #"#    "
)*      
  %
+  #    "  "#
 #     & )*#
$
+ *    #
+ *#    "   !
 "# #
+ *  #' %(

   
   
       
  )'

   

    $   %
"
*     ! & 
   

   
(' 

  !

#  ! 

*    # !    
        

Chapter 4
22 of 24

 
     
   
  # !& $:;5&64483$,44 &534:-&
&&&&4:+7+59! "  #
 #   " # !  
 #%"!'
) $   !  )    #"
"   "  #!"   #
  #   !&* 0 4:+7+59,-& #
   % $!    " !  ! #
  $  " !  ( #  
 #$    #("   , 
! #" !  - 
!#"#  
< )./#   #     # 
 !$ #  $      
 
     #  $ # 
 &* &&&&0 4:+7+59, - ,  -&    
        #    
    #( &*


  


Chapter 4
23 of 24



 

      

Chapter 4
24 of 24



    



    


   

$($    
 !#

  " (!
# #&"%%' "
     

STATE BAR SERIES

Post Judgment Discovery And Piercing The Corporate Veil
Presented By:
Jacob A. Maurer
Bodker Ramsey Andrews Winograd & Wildstein PC
Atlanta, GA

Chapter 5
1 of 69

















POST JUDGMENT DISCOVERY

Jacob A. Maurer
Bodker, Ramsey, Andrews, Winograd & Wildstein, P.C.
Atlanta, Georgia

















Chapter 5
2 of 69

POST-JUDGMENT DISCOVERY
I.

Goals

Aldridge v. Mercantile National Bank, 132 Ga. App. 788, 209 S.E.2d 234 (1974) “The purpose of
post judgment discovery . . . is to aid a litigant to recover on a liability established by a judgment.”
Post Judgment discovery serves three broad purposes:
A.
Identify and locate assets to satisfy the judgment. In addition to locating assets to
satisfy the judgment, the overarching goal is to provide clients with sufficient information to make
an informed cost-benefit decision on whether and how aggressively to pursue collection of the
judgment.
B.
Get debtor’s attention. Judgment debtors typically have multiple creditors, and it is
often the proverbial ‘squeaky wheel’ that will have the most success in collecting a debt.
C.

II.

Identify other potentially liable parties or grounds for recovery.
1.

Pierce corporate veil

2.

Fraudulent conveyances

Obtaining relevant Information before litigation

Both lawyers and their clients can implement practices to aid in the collection process well before a
judgment is entered and even prior to litigation.
A.
Pre-litigation. Clients with frequent collection matters should endeavor to gather as
much information as reasonably practical on the front end of transactions especially with new
customers or clients. A client should consider obtaining the following documents and/or
information from a commercial customer to aid in a potential collection:



-

Accurate contact information including correct legal name, address;

-

Credit/Loan applications;

-

Financial Statements;

-

Personal guaranty for business or commercial accounts;

-

Current employment information;

-

Maintaining copies of checks or other documentation of payments received from
the customer.
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B.

Pre-Judgment Discovery

If you are handling the underlying litigation, be mindful of opportunities to obtain
information and documents during the course of litigation that may be useful in collecting a
judgment. In most cases, there are several potential opportunities for obtaining information that
may be useful in post-judgment collection.
1.
Discoverable financial information. While generally not within the scope of
discovery, in some cases information regarding a party’s assets or other financial information may
be discoverable. For example, financial information is often relevant and discoverable in business
ownership disputes.
2.
Other discoverable information. Oftentimes non-financial information, such
as a debtor’s current residence, employment, principal place of business, company officers, its
ongoing business activities, are relevant and can provide useful information. In a contractor dispute,
for example, information regarding ongoing projects may reveal a potential source of income to
satisfy a judgment.
3.
Settlement negotiations. It is not uncommon for a debtor to raise economic
hardship or financial issues in settlement negotiations. In such a case, it is useful to request that the
debtor voluntarily provide financial information such as tax returns or financial statements to
evaluate a settlement offer based on economic hardship. While such information is obviously
critical to evaluating a settlement offer, it also aids any post judgment collection action.
III.

Informal Post-Judgment Discovery

Before commencing formal post judgment discovery, there is a wealth of information that
may be obtained through some initial investigation.
A.

Update Previous Pre-Judgment Information Obtained

B.

Information Obtained by Client

C.

Bank Account Information

D.

Courthouse Record Search
1.
2.
3.
4.
5.
6.

E.



GED
Tax liens
U.C.C.
Call other attorneys
Real property index
Suits pending index

Internet Search/Directories
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1.
2.
3.

Social media sites – Facebook, LinkedIn, Instagram etc…
Name/address search
Westlaw/Lexis Nexis

F.

Department of Motor Vehicles
O.C.G.A. §§ 40-3-23(d)(3) and (d.1)

G.

U.S. Post Office
[From United States Postal Service Handbook AS-353 Guide to Privacy, the
Freedom of Information Act, and Records Management]
Request must specify:

IV.



1.

Name and address needed and will be used solely for service of legal
process for actual or prospective litigation;

2.

A citation to the statute or regulation that empowers the requestor to serve
process;

3.

Names of all known parties to the litigation;

4.

The court in which the case has been or will be commenced;

5.

Docket or other identifying number, if one has been issued; and

6.

Capacity in which the individual is to be served (e.g., defendant or
witness).

H.

Visit to Debtor’s Business to determine if it is still in operation

I.

Secretary of State – Corporations Division
Web Cite: https://ecorp.sos.ga.gov
Can search by business name, officer name or registered agent.

J.

Credit Reports from Client

K.

Credit Applications

L.

Financial Statements

M.

Skip Tracing/Private Investigator

N.

Call Debtor’s Business

Formal Post Judgment Discovery
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A.

Scope and Timing
1.

Statutory Authority

GEORGIA LAW

O.C.G.A. § 9-11-69. Discovery in aid of execution

Process to enforce a judgment for the payment of money shall be a writ of
execution unless the court directs otherwise. In aid of the judgment or execution, the
judgment creditor, or his successor in interest when that interest appears of record,
may do any or all of the following:
(1) Examine any person, including the judgment debtor by taking depositions
or propounding interrogatories;
(2) Compel the production of documents or things; and
(3) Upon a showing of reasonable necessity, obtain permission from a court
of competent jurisdiction to enter upon that part of real property belonging to or
lawfully occupied by the debtor which is not used as a residence and which property
is not bona fide in the lawful possession of another;
in the manner provided in this chapter for such discovery measures prior to
judgment.
FEDERAL LAW

Federal Rules of Civil Procedure, Rule69 Execution

(a) In General.
(1) Money Judgment; Applicable Procedure. A money judgment is
enforced by a writ of execution, unless the court directs otherwise. The
procedure on execution--and in proceedings supplementary to and in aid of
judgment or execution--must accord with the procedure of the state where the
court is located, but a federal statute governs to the extent it applies.
(2) Obtaining Discovery. In aid of the judgment or execution, the
judgment creditor or a successor in interest whose interest appears of record
may obtain discovery from any person--including the judgment debtor--as
provided in these rules or by the procedure of the state where the court is
located.
(b) Against Certain Public Officers. When a judgment has been entered
against a revenue officer in the circumstances stated in 28 U.S.C. § 2006, or against
an officer of Congress in the circumstances stated in 2 U.S.C. § 118,1 the judgment
must be satisfied as those statutes provide.
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2.

Broad Scope of Post Judgment Discovery

“Any question which would lead to any property or sources of income of the judgment
debtor is pertinent and allowable.” Aldridge v. Mercantile Nat. Bank, 132 Ga.App. 788, 209 S.E.2d
234 (1974). Post-judgment discovery procedures have for their purpose identifying assets to satisfy
the judgment. Kushner v. Mascho, 143 Ga.App. 801, 240 S.E.2d 290 (1977).” Fleming v. Busey 153
Ga. App. 489, 265 S.E.2d 839 (1980)
In practice post-judgment discovery in Georgia is very broad and permits extensive
discovery, including discovery of documents and information in possession of third parties. In
Hickey v. RREF BB SBL Acquisitions, LLC, 336 Ga. App. 411 (2016), for example, the Court of
Appeals affirmed the denial of a motion to quash a subpoena to obtain bank records of the judgment
debtor’s spouse because there was evidence that the debtor’s personal expenses were paid from the
spouse’s account.
Post-judgment discovery requests need not, and should not, be limited to the period from the
date of judgment or even from the date collection efforts were commenced. In general, postjudgment discovery requests that are related to the date the debt was incurred are almost always
going to be within scope of post-judgment discovery.
3.

4.

B.

Time to commence post-judgment discovery
a.

Automatic 10 day stay of execution after entry of Judgment.
O.C.G.A. § 9-11-62(a).

b.

No automatic stay for default judgment.

c.

Parties may agree in writing to immediate execution by recording
agreement with clerk of court.

d.

Stay for Motion for New Trial or Motion for Judgment
Notwithstanding the verdict, but such stay may be conditioned upon
bond.

Appeal
a.

Filing of a notice of appeal serves as supersedeas.
O.C.G.A. § 5-6-46.

b.

Upon motion, the Court shall require a supersedeas bond or surety.

Interrogatories
O.C.G.A. § 9-11-33 Limited to 50 interrogatories.
Form No. 1
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C.

Production of Documents and Things
1.

Request for Production
O.C.G.A. § 9-11-34
Form No. 2

2.

Request for Production to Third Parties
a.

O.C.G.A. § 9-11-34 (c)
Form No. 3

b.
3.

Request to bank or financial institutions – must provide notice to
account holder. O.C.G.A. § 7-1-360 (b)

Production of Tangible Items
O.C.G.A. § 9-11-34(a)(1) and 9-11-69(2)
Form No. 4

4.

Notice for Production and Subpoenas – O.C.G.A. § 24-13-20 et seq.
a.

Notice to Produce - O.C.G.A. § 24-13-27

A Notice to Produce is not the proper vehicle for obtaining
documents at a deposition. White v. Gulf States Corporation, 109 Ga. App.
271, 166 S. E. 2d 910 (1969).

Proper method is to service a notice of deposition and request for
production pursuant to O.C.G.A. §§ 9-11-30 and 9-11-45.
b.

Distinction from Request for Production

c.

Subpoena may be served via personal service or certified mail, or via
service on counsel of record. O.C.G.A. § 24-13-24.

d.

Enforcement - Motion for Contempt vs. Motion to Compel
Bergen v. Cardiopul Medical, Inc., 175 Ga. App. 700, 334 S.E.2d 28
(1985)
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Joel v. Duet Holdings, Inc., 181 Ga. App. 705, 353 S.E.2d 548 (1987)
“Conversion” of a Notice to Produce into a Request for Production.
Subpoenas are enforced pursuant to O.C.G.A. § 24-13-26.
D.

Depositions
O.C.G.A. § 9-11-30
1.

Individual
Form No. 5

2.

Corporate representative
a.

O.C.G.A. § 9-11-30(b)(6)
Form No. 6

b.
3.
E.

Also send notice to specific corporate officer or representative –
Motions to Compel and for Contempt

Questions: See Georgia Post Judgment Collections, Text Sections 7.5 and 7.6

Inspection of Real Property

Such inspection is permitted under both O.C.G.A. § 9-11-34(a)(2) and
O.C.G.A. § 9-11-69(3). This is a rare instance in which Rule 69 appears to be somewhat more
limited than regular discovery.

F.

1.

Must obtain permission from Court upon showing of “reasonable necessity,”

2.

Property of debtor not used as residence,

3.

Property is not bona fide in the lawful possession of another – would
exclude rental properties.

Discovery outside State of Georgia

Uniform Interstate Depositions and Discovery Act O.C.G.A. § 24-13-110. The uniform act
provides a simplified procedure to enforce and serve subpoenas between states that have enacted the
uniform act. Currently, 39 states have adopted the uniform act. While the uniform discovery act
provides an expedited and less expensive means to serve discovery outside Georgia, you will likely
still require local counsel to facilitate the service of discovery and to enforce subpoenas outside
Georgia.
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V.

Compelling Post Judgment Discovery
A.

Post Judgment Motions
1.

O.C.G.A. § 15-6-77(e)(1)

Any post judgment proceeding filed more than 30 days after judgment
considered a new case requiring filing fee.
2.

B.

McFarland & Associates, P.C. v. Hewatt, 242 Ga. App. 454, 529 SE2d 902
(2000). Motion for Contempt for failure to respond to Court Ordered
Discovery made more than 30 days after Order constitutes a new proceeding.

Motion to Compel Discovery
Form No. 7
1.

Brief Required -- Uniform Rule 6.1

2.

Certificate of Good Faith Conference -- Uniform Court Rule 6.4 (B)
Form No. 8

3.

Name Corporate officer and/or designated representative, if available

4.

Order Granting Motion
Form No. 9

Should include language that debtors may be subject to further sanctions
including contempt
5.
C.

Award of Attorney’s Fees O.C.G.A. § 9-11-37(a)(4)

Motion for Contempt
1.

Prior Warning and Notice

2.

Personal Service

3.

Cook v. Rowland, 221 Ga. App. 835, 472 S.E. 444 (1996)

4.

Motion and Brief in Support -- Uniform Rule 6.1
Form No. 10
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5.

Order on Motion for Contempt
Form No. 11

D.

a.

Include language directing Sheriff or Marshal of any county
to apprehend and incarcerate debtor

b.

Include language to immediately notify judge and attorney for
plaintiff when debtor is incarcerated

c.

Warrant information to State Database

d.

Rocker v. First Bank of Dalton, 343 Ga. App. 501 (2017) –
Court of Appeals took issue with a self-executing contempt
order, and held that prior to incarceration for contempt,
judgment debtor was entitled to a second hearing to
determine if contempt had been purged.

Attorney’s Fees
1.
Motion to Compel -- O.C.G.A. § 9-11-37(a)(4). If the Motion is
granted, fees shall be awarded, after the opportunity for a hearing, unless opposition
to the Motion was substantially justified.
2.
Motion for Contempt – O.C.G.A. § 9-11-37(b). The Court shall
award fees unless the failure to comply with the Order was substantially justified.
3.
The Court may require either the party, its attorney or both to pay fees
pursuant to O.C.G.A. § 9-11-37.
4.

O.C.G.A. § 9-15-14

In a recent case, the Court of Appeals held that O.C.G.A. § 9-15-14
was not applicable to post judgment discovery disputes. RL BB ACQ I-GA
CVL, LLC v. Workman, 341 Ga. App. 127 (2017). The Court of Appeals
was reversed by the Georgia Supreme Court in Workman v. RL BB ACQ IGA CVL, LLC, 303 Ga. 693 (May 2018). The Supreme Court held that
O.C.G.A. § 9-15-14 was applicable to post-judgment discovery disputes but
was limited to claims for attorneys fee’s asserted by one party against
another. Thus, a third-party engaged in a post judgment discovery dispute
was not entitled to recover attorney fees based upon O.C.G.A. § 9-15-14
because it was not a party to the case.
E.



“Loss” of Records
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American Casualty Co. v. Schafer, 204 Ga. App. 906, 420 S.E.2d 820 (1992)
If a party causes or contributes to loss of records, a presumption may be raised
against such party favoring an alter ego theory.
F.

Enforcement measures against Third Parties
1.

In Re Calloway, 212 Ga. App. 500, 442 S.E.2d 309 (1994)
Failure of spouse to comply with relevant post judgment discovery
may subject spouse to contempt and sanctions.

2.

Esasky v. Forrest, 231 Ga. App. 488, 499 S.E.2d 413 (1998)
Third party subject to post judgment discovery, including
interrogatories and request for production of documents

G.

Appeal from of Post Judgment Discovery Orders
1.

Orders Compelling Discovery
a.

General rule is that orders compelling discovery are not directly
appealable.

b.

Cornelius v. Finley, 204 Ga. App. 299, 418 S.E.2d 815 (1992)
Court held that not “final order”

c.

Dial v. Bent Tree National Bank, 215 Ga. App. 620, 451 S.E.2d 533
(1994)

Must follow interlocutory appeal procedures of O.C.G.A. §5-6-34(b)
regardless of sanctions imposed by trial court.
2.

Orders for Contempt
a.
A direct appeal may be taken from an Order holding debtor in
contempt of Court for failure to comply with post judgment discovery.
Manning v. MNC Consumer Discount Company, 212 Ga. App. 824,442
S.E.2d 919 (1994)
b.

Judgment Debtor entitled to seek immediate supersedeas of a
contempt order
i.



O.C.G.A. § 5-6-13
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ii.
b.

Must file application for supersedeas and notice of intent to
appeal.

Compare supersedeas for other appeals
O.C.G.A. § 5-6-46

c.

It is not within discretion of trial court to grant or refuse supersedeas
in cases of contempt

d.

Immediate ruling required – no delay allowed
Calvert Enterprises, Inc. v. Griffin – Spaulding County Hospital
Authority, 197 Ga. App. 727, 399 S.E.2d 287 (1990)
But see Blake v. Spears, 254 Ga. App. 21 (2002). This case was
similar to Calvert but counsel did not present written notice of intent
to appeal along with application for supersedeas.

K.

Other Objections to Discovery
1.

L.

Fifth Amendment privileges
a.

Burden on defendant

b.

Must ask and object to each question

2.

Infamy, Disgrace or Public Contempt

3.

Forfeiture of Estate
a.

O.C.G.A. §24-9-27

b.

Post judgment discovery specifically excluded

Bankruptcy Stay
The Debtor’s Bankrupty filing stays post judgment discovery.
Stivali v. Aquiport Aylesbury, Inc., 244 Ga. App. 389, 535 S.E.2d 551 (2000)
Smith v. Mitchell Construction Company, 225 Ga. App. 383, 481 S.E.2d 558 (1997)
Violations of bankruptcy stay in connection with post judgment discovery are
controlled by the Bankruptcy Code. 11 U.S.C. § 362(h)
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VI.

Discovery in Magistrate Court
A.

$15,000.00 jurisdictional limit
O.C.G.A. § 15-10-2(5)

B.

Post-Judgment Interrogatories
Form No. 12

C.

1.

O.C.G.A. § 15-10-50(d)

2.

Must be served within 30 days for the same case

3.

After 30 days a.

Considered new civil action

b.

Served as new action

c.

New filing fee

Georgia Civil Practice Act normally not applicable O.C.G.A. §15-10-42.
Exception - O.C.G.A. § 15-10-50(g) Judgment creditor or successor-in-interest may
utilize discovery provisions set forth in O.C.G.A. § 9-11-69.
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1.

FOREIGN JUDGMENTS
(Chapter 5)
A.

Foreign Judgments Generally
1.

B.

Distinction between Foreign Money Judgments Recognition Act and Uniform
Enforcement of Foreign Judgments Law
a)

Foreign Countries

b)

O.C.G.A. §9-12-110 et. seq.

c)

Requirements
O.C.G.A. §9-12-112

d)

Judgments not Recognized
O.C.G.A. §9-12-114

e)

Personal Jurisdiction
O.C.G.A. §9-12-115

2.

Judgments from Other State Courts

3.

Judgments from Federal Courts of other States

Uniform Enforcement of Foreign Judgments Law
1.

Adopted by all states except:
a)
b)
c)

California
Vermont
Massachusetts

2.

State Court vs. Superior Court

3.

State with Substantially Similar Law
(O.C.G.A. §9-12-138)
a)

Includes District of Columbia
Thompson v. Potomac River Front
217 Ga. App. 564, 458 S.E.2d 390 (1995)
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b)

P.G.L. & C.C. Employees Credit Union v. Kimball
221 Ga. App. 108, 470 S.E.2d 501 (1996)

c)

Sources
1.
2.
3.

4.

Referring counsel
Martindale - US Law Digest
Law Library

Nature and Purpose of Uniform Enforcement Foreign Judgment Law
Eastlawn Corp. v. Bankers Equip. Leasing Co.,
211 Ga. App. 551, 439 S.E.2d 753 (1993)

5.

a)

Uniform Enforcement Foreign Judgment Law is
summary in nature.

b)

Purpose to expedite the recognition and
enforcement of foreign judgments.

Effect of Foreign Judgment
(O.C.G.A. §9-12-132)
Has the same effect and is subject to the same procedure, defenses and
proceedings for reopening, vacating, staying, enforcing or satisfying a
judgment of the court in which it is filed and may be enforced or satisfied in
like manner.
For example:

6.



a)

Motion to Set Aside (O.C.G.A. §9-11-60)

b)

Post Judgment Discovery (O.C.G.A. §9-11-69)

Authenticated Copy of Foreign Judgment
(O.C.G.A. §9-12-132)
a)

Certification of Judgment

b)

Attestation by the Clerk of the Issuing Court with the Seal of the
Court (if one exists)
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7.

c)

Certification from a Judge of the Court that the Attestation is in
Proper Form

d)

Contrast Certified Copy - Not Acceptable

Affidavit of Filing a Foreign Judgment
[O.C.G.A. §9-12-133(a)]
a)

b)
8.

9.

Requirements
1.

Name and address of creditor

2.

Debtor’s name and address

3.

Statement that state where judgment originated has adopted
the Uniform Foreign Judgment Law in substantially similar
form as Georgia.

4.

Filing fee

5.

Many counties also require a proposed order

Form No. 1

Notice of Filing Foreign Judgment
[O.C.G.A. §9-12-133(b)]
a)

Name and address of creditor’s attorney

b)

Filed with and sent by Clerk’s Office

c)

Alternatively, creditor may mail copy of notice to debtor and file
proof of mailing with clerk to satisfy requirement

d)

Form No. 2

Where to File
a)

Venue for filing foreign judgment under Uniform Foreign Judgment
Law is in the county where the judgment debtor resides.
Cherwood, Inc. v. Marlin Leasing Corporation
268 Ga. App. 64, 601 S.E.2d 356 (2004)



Chapter 6
5 of 53

b)

Where judgment debtor resides outside State of Georgia, but has
property within the State, is there jurisdiction?
Brown v. Rock
184 Ga. App. 699, 362 S.E. 2d 480 (1987)
Georgia Courts have in rem jurisdiction with respect to a garnishment
action filed with respect to a bank account maintained by a
non-resident in the State of Georgia.

10.

Conflict of Laws Rule
a)

O.C.G.A. §9-12-132

b)

Kaylor v. Turner
210 Ga. App. 2, 435 S.E.2d 233 (1993)
Georgia Court must apply Georgia law as if foreign judgment
rendered by Georgia Court. Statutory rule rather than traditional
conflicts rule.

(c)

Leroy Village Green Residential Health Care Facility, Inc. v. Downs
310 Ga. App. 754, 713 S.E.2d 728 (2011)
However, in determining whether a default judgment from another
state is authorized, the court must determine whether the foreign
judgment was proper under the law of the state in which the judgment
was rendered.

11.

Reliance on Laws of other states
[O.C.G.A. §9-11-43(a)]
a)

Brown v. United States Fidelity & Surety Company
208 Ga. App. 834, 432 S.E.2d 256 (1993)
Issue of jurisdiction - burden on plaintiff when default judgment.

b)

Fortson v. Fortson
204 Ga. App. 827, 421 S.E.2d 106 (1992)
Creditor cannot rely on foreign law to prove sufficiency of service
when no notice given prior to trial.

c)


Form No. 3 - Notice of Intent to Utilize Foreign Law
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12.

Stay of Enforcement of Foreign Judgment
(O.C.G.A. §9-12-134)
a)

Judgment debtor shows an appeal from the foreign judgment is
pending or will be taken, and judgment debtor has furnished security
for the satisfaction of the judgment in either Georgia or the
originating State.

b)

If the judgment debtor shows any ground on which enforcement of
judgment rendered by a Georgia Court would be stayed, and must
provide the same security for satisfaction of the foreign judgment that
is required in Georgia.
For example:
(i)

13.

Motion for New Trial/JNOV (O.C.G.A. §9-11-62)

Defenses to Foreign Judgment
(O.C.G.A. §9-12-132)
- Same as Georgia

14.

Relief From Judgment
(O.C.G.A. §9-11-60)
Arnold v. Brundidge
209 Ga. App. 278, 433 S.E.2d 388 (1993)
Standard identical to set aside foreign judgment as Georgia judgment under
O.C.G.A. §9-11-60(d)

15.

Statute of Limitation
[O.C.G.A. §9-12-134(b)]
Aetna Insurance Company v. Williams
237 Ga. App. 881, 517 S.E.2d 109 (1999)
Dormant Foreign Judgment registered under UEFJL treated same as Georgia
Judgment under O.C.G.A. §9-12-60(a). Five year limitation rule of O.C.G.A.
§ 9-3-20 not applicable.
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16.

No Counterclaim Allowed
Hammette v. Eickmeyer
203 Ga. App. 243, 416 S.E.2d 824 (1992)

17.

Remedial in Nature
a) Provisions are retroactive and are applicable to judgments rendered before
Georgia adopted the statute in 1986.
b)

Kaylor v. Turner
210 Ga. App. 2, 435 S.E.2d (1993)

18. Foreign Judgments Exceeding Ten Years
a)

A Foreign Judgment which is more than ten years old may not be
registered under the UEFJL even if the Judgment is still valid in the
issuing State or could be revised under that State’s law.
Cordoza Trucking Corporation v. West
296 Ga.App. 399, 674 S.E. 2d 414 (2009)

b)

Date Judgment originally issued controls, not the date that it is
recorded under UEFJL.
Cordoza Trucking Corporation v. West
281 Ga.App. 361, 636 S.E. 2d 39 (2006)

c)

Applying Georgia’s law to dormant Foreign Judgment does not
violate full faith and credit clause or equal protection clause of the
Constitution, even though the Judgment may be valid or subject to
revival in the issuing State.
Watkins v. Conway
385 U.S. 188, 87 S. Ct. 357 (1966)

C.

Judgments from Federal Courts
1.



Registration under 28 U.S.C. §1963
a)

Obtain Certification of Judgment from Originating District Court for
Registration in another District

b)

Certified copy of judgment
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2.

3.

c)

Register Judgment in Georgia District Court
(Form A0451)

d)

Form No. 4

e)

Writ of Execution

Federal Judgment as Lien
28 U.S.C. §1962
a)

A judgment rendered by a U.S. District Court is a lien on property
located in the state in which the District Court lies “to the same extent
and under the same conditions as a judgment of the court of that
state.”

b)

When state law requires that a judgment of that state be “registered,
recorded, docketed, or indexed or any other act to be done in a
particular manner…such requirement shall apply only if the law of
the state authorizes judgments of U.S. District Court to be registered,
recorded, docketed or indexed or otherwise conformed to rules and
requirements relating to judgments of the Courts of that state.”

Applicability of UEFJL to federal judgments
a)

b)

Definition of “Foreign Judgment” under UEFJL
O.C.G.A. § 9-12-131
(i)

Includes a judgment, decree or order “of a Court of the United
States.”

(ii)

Thompson v. Patomac River Front
217 Ga.App. 564, 458 S.E.2d 390 (1995)

Registration of judgments from U.S. District Courts (Both within and
outside state of Georgia)
Tunnelite, Inc. v. Estate of Rebecca Cherry Sims
266 Ga.App. 476, 597 S.E.2d. 555 (2004)
A Federal Judgment does not need to be registered under the UEFJL
to be enforced. An intrastate Federal Judgment is not deemed a
“foreign judgment” for purposes of UEFJL.
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c)

Smith v. State,
218 Ga. App. 429,461 S.E.2d 553 (1995)
Uniform Enforcement of Foreign Judgment Law applies to the revival
of a dormant federal judgment, under O.C.G.A. §9-12-61.

D.

Domestication of Foreign Judgments
(Section 5-5)
1.

2.

Pleading Requirements
a)

Venue - Defendant’s residence

b)

Interest before judgment domesticated - rate of original
judgment - not Georgia

c)

Form No. 5

Statute of Limitations - 5 years
a)

O.C.G.A. §9-3-20

b)

Compare Uniform Enforcement of Foreign Judgment Law
Williams v. American Credit Services, Inc.
229 Ga. App. 801, 495 S.E.2d 121 (1997)
Wright v. Trust Company Bank
219 Ga. App. 551, 466 S.E. 2d 74 (1995)

3.

Evidentiary Considerations Either certified copy or authenticated copy is satisfactory.

4.

Defenses to Domestication Actions
a)

Subject Matter Jurisdiction

b)

Personal Jurisdiction
(i)



Presumption of jurisdiction unless judgment is against
a non resident of forum state or if a default judgment

Chapter 6
10 of 53

Murdock v. Madison River Terminal, Inc.
249 Ga. App. 608, 547 S.E. 2d 802 (2001)
Yoo v. Parker
241 Ga. App. 46, 526 S.E.2d 85 (1999)
Hicks v. Evans
230 Ga. App. 114, 495 S.E.2d 588 (1998)
(ii)

Burden of proof as to defense of lack of personal jurisdiction
on creditor
Aqua Sun Investments, Inc. v. Hendrick
240 Ga. App. 671, 524 S.E.2d 519 (1999)
E. Howard St. Clair & Associates, Inc. v. Northwest Carpets,
Inc.,
237 Ga. App. 537, 515 S.E.2d 660 (1999)

(iii)

cannot re-litigate jurisdiction if originally raised in
underlying action
Johnson v. Equicredit Corporation
238 Ga. App. 380, 517 S.E.2d 353 (1999)
MidGeorgia Bandag Co., Inc., v. National Equipment
Rental, Ltd.
164 Ga. App. 68, 296 S.E. 2d 391 (1982)

c)

Service of Process

d)

Fraud in Procuring the Judgment

e)

Public Policy
(i)

Confession of Judgment
(a)

Judgment arising out of promissory note to be
enforced in Pennsylvania against Georgia resident
agreeing to confession of judgment and Pennsylvania
jurisdiction upon default is enforceable.
Parker v. Fidelity Bank
151 Ga.App. 73, 261 S.E. 2d 465 (1979)
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(b)

Compare O.C.G.A § 9-12-18
Confession of Judgment allowed only when there is
an action filed and docketed in county of
defendant’s residence.

(ii)

Gambling Debt
Hargreaves v. Greate Bay Hotel & Casino
182 Ga. App. 852, 357 S.E. 2d 305 (1987)

(iii)

Consent Judgment as a penalty
Boyer v. Korunsky, Frank, Erickson Architects, Inc.
191 Ga. App. 549, 392 S.E. 2d 362 (1989)

(iv)

Different law or procedure
Colodny v. Krause
136 Ga. App. 379, 221 S.E. 2d 239 (1975)

5.

Reliance on Laws of Other States
[O.C.G.A. §9-11-43(a)]
a)

Danzell v. Cannon, 224 Ga. App. 602, 481 S.E.2d 588 (1997)
Failure to provide notice of intent to rely on law of another State Georgia law controls.

b)

Compare:


Samay v. Som
213 Ga. App. 812, 446 S.E.2d 230 (1994)
Georgia Long Arm Statute (O.C.G.A. § 9-10-94) on its face provides
requisite notice of intent to rely of foreign law when a defense of
sufficiency of service is timely raised in Answer or other responsive
pleading.



Chapter 6
12 of 53

c)

Trial Court’s duty to take judicial notice of foreign laws if it is
“published authority” without introduction of any proof of that law.
P.G.L. & C.C. Employees Credit Union v. Kimball
221 Ga. App. 108, 470 S.E. 2d 501 (1996)

d)

Where creditor filed a Complaint to enforce a judgment without
notifying court of creditor’s intent to rely on UEFJL, proceeding
treated as Complaint to domesticate a judgment, rather than
registration under UEFJL.
Williams v. American Credit Services, Inc.
229 Ga. App. 801, 495 S.E.2d 121 (1997)

6.

Creditor retains the right to bring an action to enforce judgment instead of
UEFJL.
O.C.G.A § 9-12-136.


2.


PERFECTING THE JUDGMENT
(Chapter 6)
A.

Issuance of Writ of Fieri Facias
1.

State Judgments
a)

b)

Default Judgments
(i)

45 days

(ii)

Liquidated and non liquidated amounts

(iii)

Calculation of interest

(iv)

Uniform Court Rule 15 Compare Uniform State Court Rule with Uniform
Superior Court Rule

(v)

Form No. 6

Consent Judgment
- Form No. 7
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c)

Consent Order
- Form No. 8

d)
2.

Judgment After Verdicts

Federal Judgments
- Writ of Execution

3.

Interest on Fi Fa
a)

Federal Judgments
28 U.S.C. § 1961

b)

State Judgments
O.C.G.A. §7-4-12
(i)

(ii)

Civil actions filed on or after July 1, 2003
(a)

Interest based upon prime rate as published by the
Board of Governors of the Federal Reserve plus three
percent (3%).

(b)

Post-Judgment interest applies automatically and is
collectable regardless of the whether the judgment
specifically reflects entitlement to post-judgment
interest.

Cases filed prior to July 1, 2003
(a)

(iii)

B.

Where judgment is based on a written contract or obligation
providing for interest at a specified rate, then post-judgment
interest at the rate specified (applies in all cases).

Entry of Judgments
1.

O.C.G.A. §9-11-58
a)



Twelve percent (12%) per annum

Filing of signed Judgment with Clerk
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C.

b)

Completed Civil Case Disposition Form required

c)

Judgment not effective until compliance with Code Section, unless
Court directs otherwise.

2.

Civil Case Disposition Form
O.C.G.A. §9-11-133(d)

3.

Form No. 9

Recording of Judgments
1.

State Judgments

2.

Federal Judgments
28 U.S.C. § 1963

D.

3.

County of Debtor’s Residence

4.

County where Property Located

Effect of Judgment on Real Property
1.

O.C.G.A. §9-12-86(b)
No lien until recorded and entered on index

2.

O.C.G.A. §9-12-81(b)
Lien attaches as of date of entry on GED - not date of judgment

E.

Effect of Judgment on Personal Property
1.



O.C.G.A. §9-12-80
a)

Binds all property - real and personal

b)

Lien as of judgment date if filed within 30 days - otherwise date
judgment recorded
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c)

Foreign Judgments
NationsBank v. Gibbons
226 Ga. App., 610, 487 S.E.2d 417 (1997)
Effective date is date filed in Georgia - not date of original judgment

d)

2.

3.

F.

Federal Judgments
(i)

28 U.S.C. § 1962

(ii)

In Re: RCF Technologies, Inc.
285 BR 531 (2001)

Motor Vehicles
a)

MV-1 Form

b)

Certificate of title notice - $5.00 fee

c)

Need original title or duplicate title

Other Personal Property
a)

Transfers to third parties without notice and good faith unless
recorded in GED.

b)

O.C.G.A. §9-12-80

Timing of Execution Upon Judgments
1.

O.C.G.A. §9-11-62
a)

10 days - except (1) default or
(2) agreement

b)

Purpose to allow party to be free from execution and enforcement
proceedings to determine future course of action.
Tate v. Burns
172 Ga. App 688, 324 S.E. 2d 485 (1984)
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c)

Prevents any steps to enforce or carry into effect the judgment.
Toner v. Wilson
184 Ga. 628, 192 SE 425 (1937)

d)

Recording of Judgment is prohibited during 10-day period or during
period of supercedeas.
Bank South. Roswell Jeep Eagle
200 Ga. App. 489, 408 S.E. 2d 503 (1991)

2.

Federal Rule of Civil Procedure 62
No action for 10 days - no exceptions

G.

Stay of Enforcement of Judgments
(O.C.G.A. §9-11-62)
(F.R.C.P. 62)
1.

2.

Filing of Appeal
a)

Motion for New Trial

b)

Motion for judgment notwithstanding the verdict.

Supersedeas
a)

State Judgments
(O.C.G.A. §5-6-46)
(i)

Motion to Require Bond
Court must issue for amount of judgment and
costs of delay.

b)

(ii)

Trial Court vs. Court of Appeals.

(iii)

Effect of failure to post bond.

Federal Judgments
(i)



No automatic supersedes
[F.R.C.P. 62]
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(ii)
H.

Only supersedeas where bond posted
[Federal Rules Appellate Procedure 8(b)]

Relief from Judgments
(O.C.G.A. §9-11-60)
1.

Collateral Attack
- Judgment Void on Face

2.

Direct Attack
a)

Motions for New Trial

b)

Motion to Set Aside
(i)

Grounds
a.

Lack of Jurisdiction

b.

Fraud, accident or mistake

c.

Nonamendable defect

(ii)

Three years from date of judgment - except jurisdiction
of the person and subject matter [O.C.G.A. §9-11-60(f)]

(iii)

New evidence not permitted
Glenn v. Maddux,
149 Ga. App. 158, 253 S.E.2d 835 (1979)
Clements v. Trust Co. Bank,
171 Ga. App. 600, 320 S.E.2d. 576 (1984)

(iv)
c)
3.



Served same as Complaint - reasonable notice

Complaint in Equity

Clerical Mistakes
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4.

Magistrate Court Judgments
O.C.G.A. §15-10-43
Even though Magistrate Court is not governed by the Civil Practice Act, the
Magistrate Court is entitled to grant relief from a judgment under the same
circumstances as a State Court.

5.

Foreign Judgments (O.C.G.A. §15-10-43(g))
Arnold v. Brundidge Baking Company,
209 Ga. App. 278, 433 S.E.2d. 388 (1993)

I.

Assignment of Judgments
(O.C.G.A. §9-12-21)
1.

Must be for consideration and bona fide

2.

Endorsement on judgment or written assignment

3.

Transfer of execution
(O.C.G.A. §9-13-34)

4.

Rathbone v. Ward
268 Ga. App. 822, 603 S.E.2d 20 (2004)
A partial assignment of a judgment is not enforceable unless the debtor
consents to the assignment, since the debtor should not be subject to a
multiplicity of suits.
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)25012
General Civil and Domestic Relations Case Disposition Information Form
 ܆Superior or  ܆State Court of ______________________________ County
For Clerk Use Only
Date Disposed _________________________
MM-DD-YYYY

Case Number ________________________________________
Case Style ____________________________________________

Plaintiff(s)

Defendant(s)

__________________________________________________

__________________________________________________

__________________________________________________

__________________________________________________

__________________________________________________

__________________________________________________

__________________________________________________

__________________________________________________

Last
Last
Last

Last

First

First
First

First

Middle I.
Middle I.
Middle I.

Middle I.

Suffix
Suffix
Suffix

Suffix

Prefix
Prefix
Prefix

Prefix

Last
Last
Last

Last

First

First

First

First

Middle I.

Suffix

Middle I.

Suffix

Middle I.

Suffix

Middle I.

Suffix

Prefix

Prefix
Prefix
Prefix

Reporting Party ________________________________________
Plaintiff’s Attorney ________________________________________

Bar Number __________________

Self-Represented ܆

Defendant’s Attorney ________________________________________

Bar Number __________________

Self-Represented ܆

Manner of Disposition
Check Only One
܆
܆
܆

Jury Trial
Bench/Non-Jury Trial
Non-Trial Disposition
 ܆Alternative Dispute Resolution

܆

Check if any party was self-represented at any point during the life of the case.

܆

Check if the court ordered an interpreter for any party, witness, or other involved individual.

܆

Was the case referred/ordered to a court-annexed alternative dispute resolution (ADR) process?

Version 1.1.18
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ETHICALANDPROFESSIONALCONSIDERATIONS
INJUDGMENTENFORCEMENT

RobertD.Wildstein,Esq.
BodkerRamseyAndrewsWinograd&Wildstein,P.C.
Atlanta,Georgia

BasedonmaterialspreparedbyGregoryTaube,Esq.andD.RuthPrimm,Esq.

Chapter 6
40 of 53

ETHICAL CONSIDERATIONS
Lawyers engaged in post-judgment collections, like all lawyers, face a wide
variety of possible ethical issues.
The primary source for Georgia lawyers seeking guidance on ethical issues is the
Georgia Rules of Professional Conduct (“GRPC”). The Supreme Court of Georgia
adopted the GRPC effective January 1, 2001.

The GRPC replaced the former

disciplinary Standards and the aspirational Georgia Code of Professional Responsibility.
As the GRPC is based on the American Bar Association Model Rules of Professional
Conduct, case law and ethics opinions from other states which have adopted the ABA
Model Rules provide guidance to Georgia lawyers researching ethics issues, in addition
to Georgia cases. A Brief Introduction to the Georgia Rules of Professional Conduct,
Office of the General Counsel, State Bar of Georgia, published by Institute of Continuing
Legal Education in Georgia.
A.

ATTORNEYS’ FEES

The overriding principle regarding any fee arrangement is that a lawyer’s fee must
be reasonable. GRPC 1.5(a). In determining whether a particular fee arrangement is
reasonable, a lawyer should consider the following factors:
1)

the time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;

2)

the likelihood that the acceptance of the particular employment will
preclude other employment by the lawyer;

3)

the fee customarily charged in the locality for similar legal services;

4)

the amount involved and the results obtained;

5)

the time limitations imposed by the client or by the circumstances;

6)

the nature and length of the professional relationship with the client;

7)

the experience, reputation, and ability of the lawyer or lawyers performing
the services; and

8)

whether the fee is fixed or contingent.
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GRPC 1.5(a). At the outset of an engagement, the lawyer must communicate the basis or
rate of the fee to the client unless the lawyer regularly represents the client such that they
have evolved an understanding with respect to the fee. GRPC 1.5(b).
Although an hourly fee agreement generally does not have to be in writing,
written fee agreements are preferred. Id. The following is a suggested list of subjects to
be covered in a fee agreement:
1)

scope of the engagement;

2)

amount of the fee or method of calculating the fee;

3)

payment terms;

4)

billing intervals;

5)

effect of nonpayment; and

6)

replenishable retainer.

See ABA/BNA, Lawyers’ Manual of Professional Conduct, § 41:101 (1997).
Contingent fee agreements must be in writing. GRPC 1.5(c). In addition, the
written contingent fee arrangement must describe the method for determining the fee,
“including the percentage or percentages that shall accrue to the lawyer in the event of
settlement, trial or appeal, litigation and other expenses to be deducted from recovery,
and whether such expenses are to be deducted before or after the contingent fee is
calculated.” Id.
Public reprimand is the maximum penalty for violation of Rule 1.5.
B.

UNAUTHORIZED PRACTICE OF LAW/USE OF PARALEGALS

GRPC 5.5(a) provides that a lawyer shall not practice law in a jurisdiction in
violation of the regulation of the legal profession in that jurisdiction, or assist another in
doing so. The issue as to what constitutes the unauthorized practice of law in the State of
Georgia has been debated for decades, particularly in the context of the use of
paraprofessionals. In 1977, the State Disciplinary Board issued an Advisory Opinion
setting forth useful guidelines as to what duties may be properly delegated to non-lawyer
paralegals

and

those

which

may

not.

See

Advisory

Opinion

No.

21

(September 16, 1977). The Disciplinary Board considered that the following duties may
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be appropriately delegated to paralegals, provided that proper and effective supervision
and control by the attorney exists:
(1)

interviewing of clients, witnesses and other persons;

(2)

legal research and drafting of pleadings, briefs and other legal documents

for the attorney’s review, approval and use;
(3)

drafting and signing of routine correspondence which does not require the

application of legal knowledge or the rendering of legal advice;
(4)

investigation of facts and records;

(5)

scheduling attorneys’ activities and appearances before courts and other

tribunals;
(6)

billing of clients and general management of law firm’s office and non-

legal staff;
(7)

routine contacts with opposing counsel, provided they do not effect the

merits of the case or require the use or application of legal knowledge;
(8)

rendering of specialized non-legal advice to clients on scientific or

technical topics, provided they do not require the application of legal judgment or
knowledge.
The Board further found that the following could not be delegated to paralegals:
(1)

contacts with clients or opposing counsel rendering legal advice of any

(2)

appearance at depositions, hearings or other judicial proceedings, unless

type;
otherwise preempted by Federal Law Regulations. (It should be noted that the U.S.
Bankruptcy Court recognizes the right of paralegals to conduct an examination of a
debtor at the First Meeting of Creditors);
(3)

responsibility for making final decisions as to the ethics of activities of

employees;
(4)

drafting without review and approval by an attorney of any pleading or

legal document;
(5)

negotiations with opposing parties or their counsel on substantive issues;
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(6)

contacting an opposite party or their counsel in a situation which affects

the legal rights of the client;
(7)

signature of pleadings or other legal documents or an explanation of legal

documents to the client.
The Disciplinary Board also noted that in order to avoid any appearance of
impropriety, any correspondence written by a paralegal should clearly indicate the status
of the paralegal. Furthermore, in any oral communication, the paralegal should begin the
conversation with a clear statement that they are only a paralegal or non-legal employee
of the law firm unless such status has been made clear by prior communications.
Subsequently, in 2000, the Supreme Court of Georgia reaffirmed Advisory
Opinion No. 21.

Specifically, Formal Advisory Opinion No. 00-2 held that it was

improper for a paralegal to prepare and sign correspondence which threatens legal action
or provides legal advice or both. This is particularly important with respect to sending
demand letters to debtors which threaten legal action.
GRPC 5.3 sets forth the responsibilities on a lawyer regarding paraprofessionals
and paralegals. A partner in a law firm must make reasonable efforts to ensure that the
firm has in effect measures giving reasonable assurances that the person’s conduct is
compatible with the professional obligations of the lawyer. A supervising attorney who
has direct authority over a non-lawyer must make reasonable efforts to also ensure that
the person’s conduct is compatible with the professional obligations of a lawyer. A
supervising attorney is responsible for the conduct of a non-lawyer who violates the
Georgia Rules of Professional Conduct if the lawyer orders or ratifies the conduct, or has
knowledge of the conduct prior to the time when its consequences can be avoided or
mitigated, but fails to take reasonable remedial action. (GRPC 5.3)(c).
The maximum penalty for violation of this rule is disbarment.
The Supreme Court of Georgia has distinguished those instances when a
corporation must be represented by a licensed attorney. In the case of Eckles v. Atlanta
Technology Group, Inc., 267 Ga. 801, 45 S.E.2nd 22 (1997), the Supreme Court of
Georgia found that only a licensed attorney is authorized to represent a corporation in
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courts of record in this state. This rule, however, does not apply to appearances made in
magistrate court. Therefore, a corporate officer who is not a licensed attorney may file
pleadings in magistrate court, while a corporate officer who is not a licensed attorney
would be prohibited from doing so in state or superior courts. This rule is particularly
noteworthy in determining whether to file a case in magistrate court against a
corporation, as opposed to filing the case in courts of record.
C.

HANDLING RECOVERY OF JUDGMENTS AND TRUST FUNDS

An attorney will come into possession of funds recovered in connection with
post-judgment collection efforts.

In recovery of funds through garnishment, or in

collecting upon or settling a judgment, or otherwise accepting payments on behalf of a
client, the attorney is bound by various ethical obligations regarding the safe keeping of
those funds.
Attorneys are required to comply with the provisions of GRPC 1.15 requiring an
attorney to keep property of clients and third parties separate from a lawyer’s own
property. No personal funds, except what is administratively necessary to keep the
escrow account open, or unearned attorneys fees, may be deposited into the account. A
lawyer is required to promptly notify the client when the lawyer receives funds in which
the client has on interest. GRPC 1.15(I)(b). If a dispute arises over the amount of the
funds owed to any client, the attorney may not withdraw the funds until the dispute is
resolved. GRPC 1.15(I)(c).
Attorneys must maintain detailed records of their trust/escrow accounts and such
accounts may only be maintained at approved institutions.

GRPC 1.15(III).

It is

recommended that, at the conclusion of the case, the attorney have the client sign an
acknowledgment of all receipts and disbursements relating to the matter. Interest earned
on attorney’s escrow accounts that is generated from the pooling of various clients’
deposits must be paid by the financial institution to the Georgia Bar Foundation for
eventual use by the Georgia Bar Foundation, the Georgia Civil Justice Foundation and
the Georgia Indigent Defense Council. Such an escrow account is known as an (IOLTA)
account. If the attorney is given charge of a significant sum of money to be held for an
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extended period of time, the attorney shall place the funds in a federally insured account
which pays interest with the interest to be held or paid to the client. GRPC 1.15(II)(c)(1).
The attorney may not keep the interest earned on the account.
Under GRCP 8.4 (a)(5), the failure of an attorney to pay a final judgment against
the lawyer for money collected by him or her also as a lawyer within ten (10) days is
punishable by disbarment.
D.

CONFLICTS OF INTEREST

A lawyer owes a duty of loyalty to each client. This duty may be breached when
one client’s interests come into conflict with the interests of other clients or the lawyer’s
own interests. Rules 1.7 through 1.13 of the GRPC provide guidance to lawyers in
avoiding conflict problems and dealing with conflicts when they arise. The general rule
is found in GRPC 1.7. Rules 1.8 through 1.13 provide specific rules for prohibited
transactions (GRPC 1.8), former clients (GRPC 1.9), imputed disqualification (GRPC
1.10), successive government and private employment (GRPC 1.11), former judge or
arbitrator (GRPC 1.12), and organizations as clients (GRPC 1.13). The conflict rules
most likely to have implications for lawyers engaged in post-judgment collection efforts
are GRPC 1.7, 1.9 and 1.10.
1.

General Rule.

Rule 1.7 sets forth the general rule governing conflicts of interest. As a general
rule, “[a] lawyer shall not represent or continue to represent a client if there is a
significant risk that the lawyer’s own interests or the lawyer’s duties to another client, a
former client, or a third person will materially and adversely affect the representation of
the client.” In order to avoid impermissible conflicts, lawyers “should adopt reasonable
procedures, appropriate for the size and type of firm and practice,” for determining
whether an actual or potential conflict exists prior to taking on a new representation.
GRPC 1.7, cmt. 1. If an impermissible conflict arises, a lawyer must withdraw from
representation. Id.
The exception to the general rule is that an otherwise impermissible
representation may continue if the lawyer obtains a waiver, preferably in writing. GRPC
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1.7(b). In order to obtain an effective waiver, a lawyer must do all of the following with
respect to each affected client and/or former client:
1)

provide a consultation with the lawyer;

2)

provide a written explanation of the material risks of the representation;
and

3)

suggest a consultation with independent counsel.

Id.
However, some conflicts cannot be waived.

Obtaining a waiver may be

impossible because one client will not consent to the disclosure of information that the
other client needs to make an informed decision. GRPC 1.7, cmt. 4. In addition, GRPC
1.7(c) provides that a conflict cannot be waived if:
1)

the representation is prohibited by law or the GRPC;

2)

includes the assertion of a claim by one client against another client “in the
same proceeding or in substantially related proceeding” ; OR

3)

when it involves circumstances rendering it “reasonably unlikely that the

lawyer will be able to provide adequate representation to one or more of the affected
clients.” GRPC 1.7(c)(1) - GRPC 1.7 (c)(3)
Although many potential conflicts arise in connection with former clients,
conflicts can also arise when representing multiple clients against a single debtor. In
such instances, the written waiver should also include an agreement among the respective
clients as to how the proceeds of any recovery will be divided among the clients. For
example, will the proceeds be divided based on a priority of the judgments, or on a prorata basis?
Disbarment is the maximum penalty for a violation of GRPC 1.7.
2.

Former Clients.

Rule 1.9 supplements the general rule for conflicts with particular reference to
former clients. Subsection (a) of GRPC 1.9 deals with possible conflicts involving a
lawyer’s former clients while subsection (b) deals with possible conflicts involving
clients of a lawyer’s former law firm. Subsection (a) provides that “[a] lawyer who has
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formerly represented a client in a matter shall not thereafter represent another person in
the same or a substantially related matter in which that person’s interests are materially
adverse to the interests of the former client unless the former client consents after
consultation.” Subsection (b) provides a more qualified restriction on a lawyer’s ability
to knowingly represent a person whose interests conflict with those of a client of the
lawyer’s former firm. In addition to the “same or a substantially related matter” and
“materially adverse” qualifications, a lawyer’s ability to represent such a person is
restricted only when the lawyer acquired material confidential information about a client
of the lawyer’s former firm. GRPC 1.9(b). Even then, the representation is permissible
if the former client consents after consultation. Id.
Subsection (c) of GRPC 1.9 limits a lawyer’s actions with respect to information
relating to a representation by either the lawyer or the lawyer’s former firm. In either
case, a lawyer generally may not “use information relating to the representation to the
disadvantage of the former client,” which is not generally known, or reveal information
relating to the representation, unless otherwise permitted or required under GRPC 1.6
(Confidential Information) or GRPC 3.3 (Candor Towards the Tribunal).
Disbarment is the maximum penalty for a violation of GRPC 1.9.
3.

Imputed Disqualification.

Rule 1.10 reflects recognition of the principles that “a firm of lawyers is
essentially one lawyer for purposes of the rules governing loyalty to the client” and “each
lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with whom
the lawyer is associated.” GRPC 1.10, cmt. 6. Rule 1.10(a) prohibits a lawyer in a firm
from knowingly representing a client if any lawyer in the firm practicing alone would be
prohibited from representing that client. With respect to clients of a lawyer who has left
a law firm, the remaining lawyers are not generally prohibited from representing a person
with materially adverse interests to those of the former lawyer’s client. GRPC 1.10(b).
However, such representation is not permissible in the same or a substantially related
matter if any lawyer remaining in the firm has material information protected by GRPC
1.6 (Confidential Information) and 1.9(c) (Conflict of Interest: Former Client), unless the
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affected client provides a waiver in compliance with GRPC 1.7(b).
Disbarment is the maximum penalty for a violation of GRPC 1.10
E.

SOLICITATION AND ADVERTISING ISSUES

Part VII of the Georgia Rules of Professional Conduct sets forth various rules
relating to information concerning legal services. GRPC 7.1 allows a lawyer to advertise
through all forms of public media and through written communication not involving
personal contact, so long as the communication is not false, fraudulent, deceptive or
misleading. By way of illustration (but not limitation), the Rule sets forth certain types of
communications which are deemed misleading. These include communications which
contain material misrepresentations of fact or omits material facts; is likely to create an
unjustified expectation about the results a lawyer can achieve; or compares the lawyer’s
services with other lawyer’s services, unless the comparison can be factually
substantiated.

Communications describing contingency fees must contain specific

disclaimers which conspicuously differentiate fees as compared to court costs and other
expenses which must usually be paid by the client. [GRPC 7.1(a)(5) and (a)(6)] GRPC
7.2 delineates the types of advertising a lawyer may use, which includes directories,
outdoor advertising, radio, television, written, electronic or recorded communications. A
lawyer is required to keep copies of advertisements for a period of up to two years after
its last dissemination.
GRPC 7.3 limits the type of direct contact a lawyer may have with prospective
clients. A lawyer is not allowed to send, or permit to be sent, written communication to a
prospective client for purposes of obtaining employment under certain circumstances.
Furthermore, written communications to a prospective client, other than a close friend,
relative or former client, for the purpose of obtaining professional employment “shall be
plainly marked as advertisement on the face of the envelope and on the top of each page
of the written communication in type size no smaller than the largest type size used in the
body of the letter.” GRPC 7.3(b).
GRPC 7.4 allows a lawyer who is a specialist in a particular field of law by
experience, specialized training or education, or is certified by a recognized and bona fide
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professional entity, may communicate such specialty or certification so long as the
statement is not false or misleading. As a result, lawyers can communicate to clients that
they specialize in the area of collection matters and creditor representation, provided they
have experience, specialized training or certification in such areas.
F.

APPLYING THE RULES OF ETHICS TO POST-JUDGMENT
COLLECTIONS
1.

General Rules of Conduct and Professionalism

There are numerous rules of professional conduct which generally apply to the
practice of law in post-judgment collections. GRPC 1.1 sets forth that a lawyer shall
provide competent representation to a client. Competent representation means that a
lawyer should not handle a matter which the lawyer knows or should know to be beyond
the lawyer’s level of competence without associating another lawyer with the requisite
skill level. Comment 1B to the Rule sets forth relevant factors, which include the relative
complexity and specialized nature of the matter; the lawyer’s general experience; and the
lawyer’s training.
GRPC Rule 2.1 addresses the role as a lawyer as a counselor and provides that the
lawyer should not be deterred from giving candid advice by the prospect that the advice
would be unpalatable to the client.
Part III of the Georgia Rules of Professional Conduct deal with the lawyer’s role
as an advocate. GRPC 3.1 prohibits a lawyer from filing suit or asserting a position
which the lawyer knows would merely serve to harass or maliciously injure another or
advance a claim or defense that is unwarranted, except where it can be supported by a
good faith argument for an extension, modification or reversal of existing law. Likewise,
Georgia statutes impose sanctions, including attorney’s fees against lawyers who assert
frivolous claims. (See for example O.C.G.A. §§ 9-15-14 and 51-7-80, et. seq.) GRPC
3.2 requires a lawyer to make reasonable efforts to expedite litigation consistent with the
interests of the client. The Georgia Rules of Professional Conduct also requires a lawyer
to be candid to the tribunal (GRPC 3.3). The Rules also address access to evidence by
opposing parties and their counsel, as well as prohibiting the alteration, destruction or
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concealment of documents or other material having potential evidentiary value (GRPC
3.4). Likewise, in representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass, delay or burden a third person (GRPC 4.4).
Part IX of the Georgia Rules of the Professional Conduct addresses the issue of
professionalism. A lawyer’s duty of professionalism applies to clients, opposing parties
and their counsel, to the courts and other tribunals, as well as to the profession. These
guidelines also set forth specific aspirational ideals with respect to professionalism.
2.

Client Communication

GRPC 1.3 requires a lawyer to act with reasonable diligence and promptness in
representing the client. Particularly interesting is Comment 2 to the Rule which notes
that “perhaps no professional shortcoming is more widely resented than procrastination . .
Even with the client’s interests are not adversely affected substantively, unreasonable
delay can cause a client needless anxiety and undermine the confidence in the lawyer’s
trustworthiness.”

GRPC Rule 1.4 addresses communication issues and requires the

lawyer to explain matters to the extent reasonably necessary to permit the client to make
informed decisions and for the lawyer to promptly comply with reasonable requests for
information from the client.
It is also important that an attorney communicate with the client once collection
efforts have ceased in the event there is not a full satisfaction of the judgment. Under
Georgia law, a judgment may become dormant after seven years from the date it is
rendered if the judgment creditor fails to have an entry of nulla bona entered on the
judgment and then have the judgment re-recorded on the General Execution Docket
within that seven year period. O.C.G.A. § 9-12-60 (a). In the event the judgment is not
properly re-recorded within that time period, the judgment creditor still has an additional
three years to file a petition for scirefacias to revive the dormant judgment. O.C.G.A. §
9-12-61. It is, therefore, imperative that the attorney communicate with the client as to
who will have the responsibility to re-record the judgment. The failure of an attorney to
communicate this issue to the client not only raises ethical considerations, but also could
be potential legal malpractice. Although there is no specific case on point, in the case of
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Barnes v. Turner, 278 Ga. 788, 606 S.E. 2d 49 (2004), the Georgia Supreme Court
addressed the issue of the failure of a closing attorney to re-record a UCC Financing
Statement, which lapses in five years unless it is re-recorded. The Court found that it was
malpractice when the lawyer failed to notify the client of the five year re-recording
requirement, and further failed to renew the financing statement himself before it expired.
3.

Unrepresented Persons

Lawyers who participate in post-judgment collection matters are likely to
encounter parties who are not represented by counsel. In such situations, the lawyer’s
conduct is governed primarily by GRPC 4.3. The object of GRPC 4.3 is to prevent
overreaching. ABA/BNA Lawyer’s Manual on Professional Conduct § 71:501 (1999).
As noted in the comment to GRPC, “[a]n unrepresented person, particularly one not
experienced in dealing with legal matters, might assume that a lawyer is disinterested in
loyalties or is a disinterested authority on the law even when the lawyer represents a
client.” Rule 4.3 does not prohibit contact between a lawyer and an unrepresented
person. However, GRPC 4.3 does impose some significant limitations, two of which
may arise in the context of post-judgment collection matters. First, the lawyer must avoid
confusion on the part of the unrepresented person regarding the lawyer’s role in the
matter. GRPC 4.3(a). Second, the lawyer must not give advice to the unrepresented
person other than the advice to obtain counsel. GRPC 4.3(b). Each of these limitations is
discussed further below.
Rule 4.3(a) provides that a lawyer shall not “state or imply that the lawyer is
disinterested.” Moreover, “when the lawyer knows or reasonably should know that the
unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall
make reasonable efforts to correct the misunderstanding.” Id. In order to avoid a
violation of GRPC 4.3(a), a lawyer dealing with an unrepresented person should clearly
communicate the lawyer’s representational role. See, e.g., Louisiana State Bar Ass’n v.
Harrington, 585 So.2d 514 (La. 1990) (finding violation of Rule 4.3 by lawyer who did
not carefully explain his capacity). For example, a lawyer representing a creditor should
inform the debtor in writing that the lawyer represents the creditor and that the lawyer

Chapter 6
52 of 53

does not represent the debtor.
Rule 4.3(b) prohibits giving any “advice” to an unrepresented person aside from
advising them to secure counsel. The term “advice” is not defined in GRPC 4.3(a).
However, a Formal Advisory Opinion from the Supreme Court of Georgia suggests a
broad interpretation applies. See Formal Advisory Opinion No. 86-4. In response to an
inquiry as to the propriety of writing a letter to an insured defendant regarding the
insurer’s potential liability for failure to settle within policy limits, the Supreme Court of
Georgia limited the permissible scope of such a letter to informing the insured that a
demand was made on the insurer, that suit will be filed if the demand is not met, that the
insured should seek legal counsel, and no more. Id. In support of its conclusion, the
Supreme Court quoted from an informal opinion of the American Bar Association’s
Committee on Professional Ethics. Id., ABA Informal Opinion 1034 at 219. The ABA’s
Informal Opinion disapproved of a collection letter that appeared designed to threaten
and coerce the debtor to pay rather than a simple demand for payment with an
admonition that all legal remedies would be pursued in the event payment was not
received. ABA Comm. On Professional Ethics, Informal Op. 734. Thus, it appears that a
lawyer writing a collection letter may do no more than demand payment and state an
intention to pursue all available legal remedies to enforce payment if payment is not
received.
Disbarment is the maximum penalty for violation of GRPC 4.3.
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G.

ADDITIONAL ETHICAL AND PROFESSIONAL
CONSIDERATIONS
A.

Communications with Debtor

B.

Communication with Opposing Counsel

C.

Misrepresentation of Identity and Purpose

D.

Unauthorized Recordation of Communications

E.

Fair Debt Collection Practices Act
15 USC § 1692 et.seq.

F.

Application of State Regulations to Attorneys
Governor’s Office of Consumer Affairs

G.

Misuse of Criminal Process or Threat of Criminal Prosecution
ABA Opinion 93-363 (1992)

H.

Abuses of Discovery Methods
O.C.G.A. § 9-15-14

I.

Discovery Against Third Parties, Spouses or Family Members

J.

Conduct in Connection with Post-Judgment Discovery
Northern v. Frolich & Associates
236 Ga. App. 7, 520 S.E.2d 857 (1999)

K.

Disposal of Documents that Contain “Personal Information”
1. O.C.G.A. §§ 10-15-1 and 10-15-2
2. FTC – “Red Flag Rules”
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Official
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

