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are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Rebecca A. Hall
Associate Director, ICLE
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Admissibility of Evidence of Other Similar Instances
Under Georgia's Revised Evidence Code

Tedra L. Cannella
Butler Wooten & Peak LLP
Atlanta, Columbus, and Savannah, GA
Phone: 404-321-1700
Email: Tedra@ButlerWooten.com

I. Introduction
Evidence of other similar instances (“OSIs”) is often highly relevant and persuasive
evidence in many product liability and negligence cases. In a product liability case, OSIs
demonstrate the dangerousness of the product, the defendant's notice of the danger, and that the
defendant acted willfully, recklessly, or wantonly. In fact, because determination of whether a
product is defective requires the jury to consider the “gravity and severity of the danger” that a
product poses, OSI evidence is often some of the most relevant evidence in the case. But the
usefulness of OSI evidence is not limited to product liability cases. In a premises liability case,
for example, OSI evidence is vital to proving whether the defendant was aware of the danger
causing the plaintiff’s injury.
Georgia courts have been admitting OSI evidence for decades, and there is a
comprehensive body of law dealing with its admissibility. When Georgia’s Evidence Code was
rewritten in 2011, it explicitly retained the substantive law of evidence in Georgia unless a rule is
“displaced by a particular provision of” the revised Code. 2011 Ga. Laws 52 (H.B. 24). Because
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none of the Federal Rules of Evidence address OSI evidence, 1 Georgia’s case law permitting the
admission of other similar instances remains binding precedent.
But even if Georgia courts were to adopt federal rules on the admissibility of OSIs, the
outcome in individual cases would be largely the same because of the similarities between
Georgia and federal law on the issue. Both federal and Georgia law protect parties from the use
of OSI evidence to improperly prove a party's “character,” but admit OSI evidence where it is
substantially similar and relevant to some other issue, like motive, notice, dangerousness,
knowledge, control, or the recklessness, wantonness, or willfulness of the defendant’s conduct.
II. Uses of OSIs in Product Liability Cases in Georgia and Federal Courts
a. Georgia Law
Under Georgia law, evidence of other similar incidents relating to product defects is
admissible to prove notice of the defect or danger, magnitude of the danger, lack of safety for
intended uses, standard of care, causation, failure to warn, and punitive damages. See, e.g.,
Volkswagen of Am., Inc. v. Gentry, 254 Ga. App. 888, 895, 564 S.E.2d 733, 741 (2002) (“In
product liability actions, evidence of other incidents involving the product is admissible, and
relevant to the issues of notice of a defect and punitive damages, provided there is a showing of
substantial similarity.”); Gen. Motors Corp. v. Moseley, 213 Ga. App. 875, 877, 447 S.E.2d 302,
306 (1994) (“evidence of other incidents involving the product is admissible, and relevant to the
issues of notice of a defect and punitive damages”), overruled on other grounds by Webster v.
Boyett, 269 Ga. 191, 496 S.E.2d 459 (1998); Monk v. Dial, 212 Ga. App. 362, 363, 441 S.E.2d
857, 859 (1994) (evidence of OSI admissible to show condition or knowledge of condition);

1

F. Hare & M. Selly, "The Admissibility of Other Similar Incident Evidence: A Three-Step
Approach," 15 Am. J. Trial Advoc. 541, 543 & n.9 (Spring 1992) (noting there is no codified
federal rule of evidence specifically addressing admissibility of OSI evidence).
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Mack Trucks, Inc. v. Conkle, 263 Ga. 539, 544-45, 436 S.E.2d 635, 639-40 (1993) (evidence of
defendant’s reception of “numerous complaints” about defect similar to that at issue relevant to
notice and punitive damages); Ford Motor Co. v. Stubblefield, 171 Ga. App. 331, 338-39, 319
S.E.2d 470, 479 (1984) (evidence of similar incidents involving prior vehicle model admissible
on notice and punitive damages, including issue of defendant’s “continuing negligence in regard
to its knowledge of the safety hazard, its failure to warn the public of the danger and its
continued marketing of the dangerous product”); Skil Corp. v. Lugsdin, 168 Ga. App. 754, 75455, 309 S.E.2d 921, 922-23 (1983) (admitting all evidence of other similar incidents). A trial
court’s admission of OSI evidence is reviewed under an abuse of discretion standard. Gentry,
254 Ga. App. at 895.
The relevance and importance of OSI evidence in products liability cases is also
established under Georgia’s risk-utility test for design defects. Under that test, the jury must
determine if the dangers of the product outweigh its alleged benefits. Banks v. ICI Americas,
Inc., 264 Ga. 732, 734, 450 S.E.2d 671, 673 (1994). The Georgia Supreme Court specifically
included, in its non-exhaustive list of factors for the jury to consider on the issue of negligent
design, “the gravity and severity of the danger posed by the design.” Id. at 736, 450 S.E.2d at
675 n.6.
Other similar incidents are relevant to the existence of defect even if they occurred after
the sale of the product in question or the date of the subject event. See, e.g., Ford Motor Co. v.
Stubblefield, 171 Ga. App. at 338-39, 319 S.E.2d at 479; Exum v. Gen. Elec. Co., 819 F.2d 1158,
1162-63 (D.C. Cir. 1987) (evidence of subsequent accident admissible to show dangerousness);
Lohr v. Stanley-Bostitch, Inc., 135 F.R.D. 162, 166 (W.D. Mich. 1991) (other subsequent
incidents relevant to issue of dangerousness).

Chapter 1
4 of 13

In cases with a punitive damages claim, OSIs both before and after the subject event can
be used to prove that the defendant was aware of the danger yet continued with the same course
of action. Moore v. Thompson, 255 Ga. 236, 336 S.E.2d 749 (1985) superceded by statue on
other grounds, 1787 Ga. Laws 915, 917, as recognized in Webster, 269 GA at 194-96, 496
S.E.2d at 462-63.
The particular relevance of OSIs to the need to “penalize, punish, or deter,” O.C.G.A. §
51-12-5.1, is reflected in the decision of Apple Investment Properties, Inc. v. Watts: “the extent
of the defendant’s wilful misconduct, wantonness, and entire want of care . . . cannot be gauged
solely by focusing on the incident in issue.” 220 Ga. App. 226, 227-28, 469 S.E.2d 356, 358
(1996) (emphasis added; citations omitted).
b. Federal Law
In the Eleventh Circuit, evidence of other similar incidents is also clearly admissible in
defective product cases. See, e.g., Hessen v. Jaguar Cars, Inc., 915 F.2d 641 (11th Cir. 1990);
Jones v. Otis Elevator Co., 861 F.2d 655, 661 (11th Cir. 1988) (“We have held that ‘evidence of
similar accidents might be relevant to the defendant’s notice, magnitude of the danger involved,
the defendant’s ability to correct a known defect, the lack of safety for intended uses, strength of
a product, the standard of care, and causation.’” (quoting Ramos v. Liberty Mut. Ins. Co., 615
F.2d 334, 338-39 (5th Cir. 1980))); Weeks v. Remington Arms Co., Inc., 733 F.2d 1485, 1491
(11th Cir. 1984) (“The relevancy of similar accident evidence has been firmly established in this
circuit . . . .”); Worsham v. A.H. Robins Co., 734 F.2d 676, 688-89 (11th Cir. 1984) (“Evidence
of similar accidents and injuries is admissible to prove the harmful tendency or capacity of a
product and the defendant’s knowledge thereof.” (citing Atl. Coast Line R.R. Co. v. Hadlock, 180
F.2d 105 (5th Cir.1950))). Other federal courts also consistently hold that OSI evidence is
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relevant to demonstrate defect, notice, and knowledge. See Lewy v. Remington Arms Co., 836
F.2d 1104 (8th Cir. 1988); Wheeler v. John Deere, Co., 862 F.2d 1404 (10th Cir. 1985); Koloda
v. Gen. Motors Corp., 716 F.2d 373 (6th Cir. 1983); Ramos v. Liberty Mut. Ins. Co., 615 F.2d
334 (5th Cir. 1980).
Federal courts often draw on Georgia cases to establish the rules for admissibility of OSI
evidence in premises liability cases. See, e.g., Gordon v. Starwood Hotels & Resorts Worldwide,
Inc., 821 F. Supp. 2d 1308, 1313 (N.D. Ga. 2011) (permitting evidence of prior similar crimes on
the premises in a premises liability case to establish the foreseeability of criminal acts); Burnett
v. Stagner Hotel Courts, Inc., 821 F. Supp. 678, 683-84 (N.D. Ga. 1993) (applying Georgia law
and holding that prior incidents of criminal behavior are admissible in a premises liability case).
Thus, even in federal cases, look to OSI rules established in Georgia courts where the district
court sits in diversity.
III. Uses of OSI Evidence in Other Negligence Cases
The rule of admissibility of other similar instances in negligence cases follows the same
logic as in the product liability cases: although OSIs are inadmissible to prove a defendant's
propensity to act negligently, they are admissible as to other issues, like notice, motive, and bad
faith. See, e.g., D.G. Jenkins Homes, Inc. v. Wood, 261 Ga. App. 322, 325, 582 S.E.2d 478, 481
(2003) (OSI evidence "may under certain limited circumstances be admissible to establish,
among other things, a course of conduct or bad faith," or "when the question of malice or wanton
misconduct enters into play, such proof may then be permitted"). In premises liability cases, OSI
evidence can establish dangerousness of the premises and that the owner had notice of a
foreseeable danger. Norfolk S. Ry. Co. v. Thompson, 208 Ga. App. 240, 247, 430 S.E.2d 371,
378 (1993) ("Evidence as to injuries sustained by other parties on prior occasions may be

Chapter 1
6 of 13

admitted for the purpose of showing that the defendant had been given notice of a dangerous
condition and was thus negligent in allowing it to continue."); Gordon v. First Sec. Bank v.
Union Pac. R.R. Co., 152 F.3d 877, 879-80 (8th Cir. 1998) (“Evidence of other accidents may be
relevant to the defendant's ability to correct known defects, the magnitude of the danger, the lack
of safety for intended uses, or causation. It can also prove notice of the existence of defects.”)
(citation and quotation omitted); Wyatt v. Otis Elevator Co., 921 F.2d 1224, 1227 (11th Cir.
1991) (admitting evidence of prior incidents of a malfunctioning elevator causing injury); Am.
Golf Corp. v. Manley, 222 Ga. App. 7, 9, 473 S.E.2d 161, 164 (1996); Ga. Dept. of Transp. v.
Brown, 218 Ga. App. 178, 183, 460 S.E.2d 812, 817 (1995) aff'd sub nom. Dep't of Transp. v.
Brown, 267 Ga. 6, 471 S.E.2d 849 (1996) (permitting evidence of prior wrecks at dangerous
intersection); McCorkle v. Dep't of Transp., 257 Ga. App. 397, 402, 571 S.E.2d 160, 165 (2002)
(permitting evidence of prior incident "(1) to show that the defendant had knowledge of a certain
condition and (2) to show the existence of a dangerous condition"). In a negligent security case,
evidence of prior criminal acts at or near the property is often essential to prove the foreseeability
of the danger and to create a duty for the premises owner to act. Drayton v. Kroger Co., 297 Ga.
App. 484, 485, 677 S.E.2d. 316 (2009); Matt v. Days Inns of Am., Inc., 212 Ga. App. 792, 794,
443 S.E.2d 290, 293 (1994), aff'd, 265 Ga. 235, 454 S.E.2d 507 (1995).
IV. The Substantial Similarity Requirement
When determining whether to admit evidence of other incidents in product liability cases,
Georgia courts assess whether the incidents are “substantially similar” to the product failure at
issue, not whether they are exactly the same. See, e.g., Uniroyal Goodrich Tire Co. v. Ford, 218
Ga. App. 248, 258, 461 S.E.2d 877, 887 (1995), (“ ‘evidence of other incidents involving the
product is admissible . . . provided there is a showing of substantial similarity’ ” (citations
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omitted) (emphasis supplied))), rev’d in part on other grounds by 267 Ga. 226, 476 S.E.2d 565
(1996); Moseley, 213 Ga. App. at 878, 447 S.E.2d at 307; Conkle, 263 Ga. at 544, 436 S.E.2d at
640.
In order to be substantially similar, products need only share (1) common design, (2)
common defect, and (3) common causation. Crosby, 273 Ga. at 456. For that reason, OSIs with
common seat belt systems were admissible in Gentry, OSIs with common frame rails were
admissible in Conkle, and OSIs with common saw guards were admissible in Lugsdin. Gentry,
254 Ga. App. at 895; Conkle, 263 Ga. at 544; Lugsdin, 168 Ga. App. at 754-55. It does not
matter how a product is labeled or branded, but rather whether the defects revealed in the OSIs
were similar enough to put the manufacturer on notice of the problem. For that reason, the
Gentry, Conkle, and Lugsdin courts focused on the defect at issue—and did not even mention the
label or ‘platform designation’ with which the manufacturer had branded each individual
product.
Generally, disputes about the similarity of incidents go to the weight of the OSI evidence,
rather than admissibility, unless the circumstances surrounding the other incident are “wholly
different” from the incident at issue. See, e.g., Conkle, 263 Ga. at 544, 436 S.E.2d at 639-40
(“numerous complaints” of cracks in the frame rails of the same type of truck as that at issue
properly admitted on notice and punitive damages; court noted with approval that trial court had
only excluded “evidence of frame cracks which were caused by circumstances wholly different
from the one at issue.” (emphasis added)); Platt v. Nat’l Gen. Ins. Co., 205 Ga. App. 705, 710,
423 S.E.2d 387, 392 (1992) (“Georgia rules of evidence favor the admissibility of any relevant
evidence, no matter how slight its probative value; even evidence of doubtful relevancy or
competency should be admitted and its weight left to the jury.”); Bowman v. Gen. Motors Corp.,
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64 F.R.D. 62, 70 (E.D. Pa. 1974) (substantial identity “is a function not only of component parts,
but also of engineering principles. We eschew a narrow construction of the notions of similarity
and identity . . . .”). In fact, when other incidents involve virtually identical products to the
product at issue in a lawsuit, courts require less factual similarity between the circumstances of
the others similar incident and the subject incident. See, e.g., Jackson v. Firestone Tire &
Rubber Co., 788 F.2d 1070 (5th Cir. 1986).
When OSIs are offered to show notice or knowledge, courts look to whether the other
incidents would have warned the defendant of a “potential defect.” Stubblefield, 171 Ga. App.
331 at 338-39, 319 S.E.2d at 479; Weinstein’s Evidence Manual ¶ 6.01[06], at 6-13 (“a lack of
exact similarity of conditions will not cause exclusion provided the accident was of a kind which
should have served to warn the defendant”); Skil Corp., 168 Ga. App. at 755, 309 S.E.2d at 923
(“All that is required is that the prior accident be sufficient to attract the owner’s attention to the
dangerous condition which resulted in the litigated accident.” (emphasis added) (quoting
Pembrook Mgmt. v. Cossaboon, 157 Ga. App. 675, 677, 278 S.E.2d 100, 104 (1981))). Also,
“[t]he fact that a prior lawsuit against the defendant involved allegations substantially similar to
those in the present case has at least some tendency to show that defendant was on notice
concerning possible defects in its product.” Karns v. Emerson Elec. Co., 817 F.2d 1452, 1460
n.8 (10th Cir. 1987).
Courts look to the relevance of the other incidents to the purpose for which they are
offered. See, e.g., Monk, 212 Ga. App. at 363, 441 S.E.2d at 859 (prior collisions were
admissible to show dangerous condition and knowledge of condition where prior collisions
involved same company’s tractor-trailers in same type of accident and collisions were
“consistent” with plaintiff’s “hypothesis” of causation) (emphasis added); Stubblefield, 171 Ga.
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App. at 338-39, 319 S.E.2d at 479 (affirming admissibility of similar incidents involving a prior
and different model vehicle where incidents tended to show same “ ‘failure mode’ which
occurred in the instant collision, thereby putting Ford on notice of the safety problem;” also
admissible was OSI evidence postdating the vehicle’s manufacture to show “same characteristics
of crush and collapse” as in instant collision, to show Ford’s notice and knowledge and “to
illustrate the dynamics of a typical post-collision fuel-fed fire to substantiate the testimony that
the fire in issue was ‘typical’ ”).
Courts take a similar view of admissibility of OSIs in negligence cases. In a premises
liability case, the general rule is that “evidence of a prior substantially similar incident is
admissible to show the existence of a dangerous condition and knowledge of that condition so
long as the prior incident was sufficient to attract the owner's attention to the alleged dangerous
condition which resulted in the litigated incident.” McCoy v. Gay, 165 Ga. App. 590, 593, 302
S.E.2d 130, 132 (1983). When a claim for premises liability under Georgia law arises in federal
courts, federal courts will sometimes explicitly apply Georgia’s law on substantial similarity.
Gordon, 821 F. Supp. 2d at 1313.
Where proof of prior criminal activity is relevant in a negligent security case, the criminal
activity can occur at a different place and be of a different nature. As the Georgia Court of
Appeals held in Matt v. Days Inns of America, Inc., requiring a high level of substantial
similarity in negligent security cases “would require the conclusion that a hotel somehow would
safeguard its guests differently to protect them from robberies by force and violence than from
armed robberies, or protect them differently from armed robbers with firearms than those with
knives, or protect guests differently from assaults than from armed robberies.” 212 Ga. App.
792, 794, 443 S.E.2d 290, 293 (1994), aff'd, 265 Ga. 235, 454 S.E.2d 507 (1995) (evidence of
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prior criminal activity is admissible as long as it is in the same area of the allegedly dangerous
premises); Cossaboon, 157 Ga. App. at 677, 278 S.E.2d at 104 (in premises liability case,
"[w]here evidence of a prior similar accident tends to show condition and knowledge of that
condition, the evidence is admissible"). But see McCoy 165 Ga. App. at 592, 302 S.E.2d at 132
(two prior robberies near the guest quarters was not sufficient to put the owner on notice that its
parking lot at the periphery of the property posed a potential danger).
V.

Methods of Obtaining OSI Evidence
Because the admissibility of OSIs typically turns on whether the incidents are

substantially similar, it is necessary for the party seeking admission to establish the substantial
similarity on the record and have the court rule as to substantial similarity before the evidence is
admitted. To do this, it is necessary to collect enough evidence about the incident to establish
the basic facts of the similarity. The below sections detail some strategies for locating incidents
and the information need to prove their similarity.
a. Obtaining Through Discovery
The most obvious way of uncovering other incident evidence is to request the
information in discovery. Opposing parties can be reluctant to provide this kind of information
or they may seek to narrow their production using a definition of similarity that results in few
matches. This is an area where it may be fruitful to follow up with a motion to compel.
Discovery requests should not be limited to lawsuits but should also include complaints,
warranty claims, and other more informal methods of reporting. If the defendant maintains a
database that stores this information, providing the search terms and the fields that you would
like searched for responsive information may produce additional incidents.
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It is also important not to restrict your requests to just the reporting of the claim. The
discovery should also be directed toward the accompanying information the defendant has about
the claim so that this information can be used to support admissibility and the proof that the
incident is “substantially similar.” Below are sample RPDs for this type of information.
xx.
For each lawsuit filed against Defendants wherein it was alleged that there was a personal
injury or death resulting from a manufacturing defect, design defect, defective condition or other
problem or defect relating to the Uniroyal Laredo series of tires, any tires with the same or
similar specifications as that series regardless of name or branding, any tire made from the same
or similar “green” tire as that used in that series, or any tire manufactured in the Ardmore,
Oklahoma plant during 1995 to present, please produce all documents relating to that incident
including the complaint, the accident report, any demand letter or package, any photographs of
the subject tire, any expert reports on the subject tire, and the subject tire from that incident for
inspection.
xx.
For any complaint, letter, claim, notice, or other report or document known to Defendants
concerning the Uniroyal Laredo series of tires, any tires with the same or similar specifications
as that series regardless of name or branding, any tire made from the same or similar “green” tire
as that used in that series, or any tire manufactured in the Ardmore, Oklahoma plant during 1995
to present, please produce all documents relating to that incident including all correspondence,
the claim letter or other notice of the incident, the accident report, any demand letter or package,
any photographs of the subject tire, any expert reports on the subject tire, and the subject tire
from that incident for inspection.
b. Contacting Expert Witnesses
Typically, there are certain expert witnesses with experience in specialized areas. These
experts have handled cases other than yours during their careers. As part of your expert’s work
on a case, the expert can examine their prior files for evidence of other incidents that are similar
enough to yours to be admissible. Because the expert is familiar with the case, he or she can also
lay the foundation for admissibility.
In addition, there can be experts other than the one you are using who may have evidence
of other incidents. It may be worthwhile to engage these experts in a consulting capacity to
obtain their other incident information.
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c. Using the Internet
Victims from other incidents may have used the internet to discuss or report what has
happened to them. Information regarding these incidents may appear on internet sites such as
YouTube, Facebook, consumer report sites, or other similar internet sites. Additionally, other
incidents may appear in press reports or blog entries. These sites should all be searched for
evidence of other witnesses who may have valuable information for your case.
d. Contacting Other Lawyers
Groups such as STLA, AAJ, AIEG, and local TLAs have listserves where it may be
possible to search for other incident information. Lawyers can also search the internet for
lawyers who handle similar types of case to find out if these other lawyers are aware of other
incidents. Most lawyers are willing to talk to you about their former cases and to provide you
with detailed information about their claims.
e. Mining Government Databases
Government agencies may have phone numbers and websites for consumers to report
safety-related problems. They may use this information to assess recall information or to
otherwise track safety issues. Many of these government agencies provide reports of these
complaints from their website. The Freedom of Information Act can be also used to obtain more
detailed information from these agencies.
f. Contacting Non-Profit Organizations
Certain non-profits may be advocating or collecting information about safety issues that
are related to your cases. Victims may contact these non-profit organizations to report their
particular incidents. The non-profits may then use this information to create databases tracking
the extent of the problem or may catalog these incidents to preserve these stories. Many of these

Chapter 1
13 of 13

non-profit safety organizations will agree to assist lawyers investigating similar conduct. They
may have evidence of other incidents that the lawyer would otherwise miss.
g. Advertising in the Media
Placing newspaper, television, or radio advertisements can be especially effective in
cases where the defendant’s misconduct may be concentrated in a certain region. This can also
be useful in helping uncover “near misses” or those incidents that may not have arisen to the
level of an actual injury but still provided the defendant with a warning about its continued
conduct.
h. Searching Court Databases
Other incidents can also be uncovered by searching court databases such as the federal
courts’ PACER system. By looking for prior lawsuits against the defendant, you can potentially
find other victims of similar conduct.
VI. Conclusion
Georgia’s adoption of a version of the Federal Rules of Evidence will not likely change
the common law as to the admission of other incident evidence. The substantial similarity
requirement remains the touchstone for admission of this highly probative evidence. Because
this evidence can be of such importance, it may make sense for lawyers to utilize a multitude of
different sources for finding these incidents and accumulating the information needed to prove
their similarity.
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INTRODUCTION
In this part of the 2019 Handling Big Cases Seminar, we will discuss topics
involving class actions and multi-district litigation (“MDL”). Because the vast
majority of class actions and MDL occurs in federal court, our discussion will be
primarily focused on federal court practice.
In that regard, we are honored to have two incredibly experienced and
qualified speakers to discuss these topics – the Honorable Thomas W. Thrash,
Chief Judge for the United States District Court for the Northern District of
Georgia, and Professor Elizabeth Chamblee Burch from the University of Georgia.
Each has developed extensive expertise on issues involving class actions
and MDLs. Indeed, already this year, both Judge Thrash and Professor Burch
have been in the news regarding high-profile class action and MDLs. See Reuters,
“Equifax

Data

Breach

Judge

Rejects

‘Blame

Other

Hacks’

Defense,”

https://www.reuters.com/article/otc-equifax-frankel/equifax-data-breachjudge-rejects-blame-other-hacks-defense-idUSKCN1PN2TJ; New York Times,
“As Pelvic Mesh Settlements Near $8 Billion, Women Question Lawyers’ Fees,”
https://www.nytimes.com/2019/02/01/business/pelvic-mesh-settlementslawyers.html?action=click&module=News&pgtype=Homepage.
In this brief paper, I will describe some of the specific issues we hope to
discuss with our distinguished speakers.
1.

Serial or Professional Objectors.
Effective as of December 1, 2018, Rule 23 of the Federal Rules of Civil

Procedure was amended. As the Committee Notes explain, “Rule 23 is amended
mainly to address issues related to settlement, [but] also to account of issues that
1747140.1
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have emerged since the rule was last amended in 2003.” Fed. R. Civ. P. 23, Cmte.
Notes on Rules—2018 Am.
One of the issues related to settlement involves serial or professional
objectors to class actions. In subsection (e)(5), Rule 23 addresses “ClassMembers Objections.” Fed. R. Civ. P. 23 (e)(5).
Among other things, “the rule is amended to remove the requirement of
court approval for every withdrawal of an objection. An objector should be free to
withdraw on concluding that an objection is justified. But Rule 23(e)(5)(B)(i)
requires court approval of any payment or other consideration in
connection with withdrawing the objection.” Fed. R. Civ. P. 23, Cmte. Notes on
Rules—2018 Am. (bolding added). “The rule is also amended to clarify that
objections must provide sufficient specifics to enable the parties to respond
to them and the court to evaluate them. On feature required of objections is
specification whether the objection asserts interests of only the objector, or of
some subset of the class, or of all class members.” Id. (bolding added).
The Committees Notes themselves recognize the competing interests at
stake with serial or professional objectors. On the one hand, “[g]ood-faith
objections can assist the court in evaluating a proposal under Rule 23(e)(2). It is
legitimate for an objector to seek payment for providing such assistance under
Rule 23(h).” Id.
On the other hand, “some objectors may be seeking only personal gain,
and using objections to obtain benefits for themselves rather than assisting in the
settlement-review process. At least in some instances, it seems that objectors—or
their counsel—have sought to obtain consideration for withdrawing their
1747140.1
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objections or dismissing appeals from judgments approving class settlements.”
Id. “Although the payment may advance class interests in a particular case,
allowing payment perpetuates a system that can encourage objections
advanced for improper purposes.” Id. (bolding added).
Using the December 2018 amendments as a starting point, we will discuss
and review how practitioners should handle serial or professional objectors in
their class action and MDL cases.
2.

Attorney Fees in Class Actions and MDLs.
As one reporter recently remarked, “[t]he academic debate about whether

judges overseeing multidistrict litigation have the power to cap fees for lawyers
who signed individual contingency fee contracts with the clients is fierce.”
Reuters, “Syngenta MDL Judge Tears Up Lawyers’ Contingency Contracts In
$500

Million

Fee

Ruling,”

https://www.reuters.com/article/legal-us-otc-

syngenta/syngenta-mdl-judge-tears-up-lawyers-contingency-contracts-in-500million-fee-ruling-idUSKCN1OY229.
Some “believe that when MDLs are resolved via class action settlements,
judges have inherent power to abrogate individual fee contracts.” Id. However,
“[o]thers contend those fee contracts remain binding.” Id.
But, of course, this is not merely an “academic” debate. In In re Syngenta
AG MIR 162 Corn Litig., No. 14-MD-2591-JWL, District Court Judge Lungstrum
had preliminary approved “total attorney fees in the amount of one third of the
settlement fund, or $503,333,333.33.”
https://static.reuters.com/resources/media/editorial/20190104/syngenta-feeopinion.pdf. However, after appointing a Special Master, hearing objections,
1747140.1
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and vigorous advocacy from a number of prominent lawyers and academics,
Judge Lungstrum ultimately set aside the $503 million fee.
We will discuss various issues relating to attorney fees in class actions and
MDLs, including but not limited to some of the issues raised by Syngenta.
3.

Advice For Lawyers New to Class Actions and MDLs.
While we will spend a good deal of time discussing some of the recurring

and systemic issues involved in class actions and MDLs, we will also take some
time to discuss advice for lawyers new to class actions MDLs. As an American Bar
Association article explains, at some point in your career, “[like it or not, … [you
will enter the alternate universe known as Multi-District Litigation (MDL).”
http://apps.americanbar.org/litigation/committees/classactions/articles/081810
-101-MDL.html.
Because of that likely inevitably reality, it is will be useful for everyone to
be familiar with the general contours and issues that confront lawyers when the
first become involved in class actions and MDLs.
CONCLUSION
This seminar is titled Handling Big Cases. And there is no question that of
the biggest cases that any lawyer can handle involve class actions and MDLs. As
Professor Burch has observed, “[m]ultidistrict proceedings, which place a single
judge in charge of similar lawsuits filed across the country, consume over onethird of the federal courts’ pending civil docket. These are not run-of-the-mill
disputes. Litigation over products like opioids, Johnson & Johnson’s baby
powder, Bayer’s permanent birth control Essure, and General Motors ignition
switch defects are headline-grabbing media magnets.”
1747140.1
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30(b)(6) Depositions

Michael L. Neff

FRCP%30(b)(6)
Notice%or%Subpoena%Directed%to%an%Organization
“In$its$notice$or$subpoena,$a"party"may"name"as"the"deponent"a"public"
or"private"corporation,$a$partnership,$an$association,$a"governmental"
agency,"or"other"entity….”

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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FRCP%30(b)(6)
Notice%or%Subpoena%Directed%to%an%Organization
“…and$must$describe$with$reasonable$particularity$the$matters$for$
examination.”%

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700

FRCP%30(b)(6)
Notice%or%Subpoena%Directed%to%an%Organization
“The%named%organization%must%then%designate%one%or%more%officers,%
directors,%or%managing%agents,%or%designate%other%persons%who%
consent%to%testify%on%its%behalf;”

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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FRCP%30(b)(6)
Notice%or%Subpoena%Directed%to%an%Organization
“…and&it#may#set#out#the#matters#on#which#each#person#designated#
will#testify. A&subpoena&must&advise&a&nonparty&organization&of&its&duty&
to&make&this&designation.”

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700

FRCP%30(b)(6)
Notice%or%Subpoena%Directed%to%an%Organization
“The%persons%designated%must%testify%about%information%known%or%
reasonably%available to%the%organization.”

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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FRCP%30(b)(6)
Notice%or%Subpoena%Directed%to%an%Organization
“This&paragraph&(6)&does&not&preclude&a&deposition&by&any&other&
procedure&allowed&by&these&rules.”

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700

9"11"30(b)(6)
Deposition2of2organization
A"party&may,"in"his"or"her"notice,"name&as&the&deponent&a&public&or&
private&corporation or"a"partnership"or"association"or"a"governmental"
agency"and"designate&with&reasonable&particularity&the&matters&on"
which"examination"is"requested."The"organization"so"named"shall"
designate&one&or&more&officers,"directors,"or"managing"agents,"or"other&
persons&who&consent&to&testify on"its"behalf,"and"may"set"forth,"for"
each"person"designated,"the"matters"on"which"he"or"she"will"testify."The"
persons"so"designated"shall&testify&as&to&matters&known&or&reasonably&
available to"the"organization."This"paragraph"does"not"preclude"taking"
a"deposition"by"any"other"procedure"authorized"in"this"chapter.
MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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So#What#Does#that#Mean?

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700

Georgia&Discovery&Law
• O.C.G.A.&§ 9)11)26(b)(1)
• “Parties)may)obtain)discovery)regarding)any)matter,)not)privileged,)which)is)
relevant)to)the)subject)matter)involved)in)the)pending)action,)whether)it)
relates)to)the)claim)or)defense)of)the)party)seeking)discovery)or)to)the)claim)
or)defense)of)any)other)party).).).”
• O.C.G.A.&§ 9)11)30(b)(6)
• "The)organization)so)named)shall&designate)one)or)more)officers,)directors,)
or)managing)agents,)or)other)persons)who)consent)to)testify)on)its)behalf,)
and)may)set)forth,)for)each)person)designated,)the)matters)on)which)he)or)
she)will)testify.)The&persons&so&designated&shall&testify&as&to&matters&known&
or&reasonably&available&to&the&organization.”
MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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Georgia'Discovery'Law
•

Barnum'v.'Coastal'Health'Services,'Inc.,'288'Ga.'App.'209'(2007)
•

•

the$Georgia$Civil$Practice$Act$was$taken$from$the$Federal$Rules$of$Civil$Procedure$
and,$with$slight$immaterial$variations,$its$sections$are$substantially$identical$to$
corresponding$rules$and$thus$it$is$proper$for$a$State$or$Superior$Court$to$give$
consideration$and$great$weight$to$constructions$placed$on$the$Federal$Rules$by$the$
federal$courts.

Custom'OneBHour'Photo'of'Ga.,'Inc.'v.'Citizens'&'S.'Bank,'179'Ga.'App.'70'(1986)'
•

“In$the$absence$of$clearly$controlling$Georgia$authority,$we$are$at$liberty$to$
extrapolate$from$decisions$construing$substantially$identical$Federal$Rules$of$Civil$
Procedure....Where$the$federal$and$state$rule$are$substantially$identical$.$.$.$the$
decisions'of'the'federal'courts'applying'and'interpreting'those'rules,$while$not$
absolutely$binding$on$Georgia$courts,$must'of'necessity'be'looked'to'as'highly'
respectable'and'persuasive'authority."
MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700

Rule&30(b)(6)&Prevents
• Trial&by&ambush&(Ierardi v.*Lorillard,*Inc.,*1991*WL*158911,*at*3*(E.D.*
Pa.*Aug.*13,*1991)).
• “Sandbagging”*(United*States*v.*Taylor,*166*F.R.D.*356,*362*
(M.D.N.C.*1996)).
• A&party&being&directed&“back&and&forth&from&one&corporate&
representative&to&another,&vainly'searching'for'a'deponent'who'is'
able'to'provide'a'response'which'would'be'binding'upon'that'
corporation.”*(Sprint*Communications*Co.,*L.P.*v.*Theglobe.com,*
Inc.,*236*F.R.D.*524,*528*(D.Kan.*2006)).*
MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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Scope(of(Inquiry
Overseas'Private'Inv.'Corp.,'185'F.R.D.'at'68;'accord'Edison'Corp.'v.'Secaucus,'17'N.J.'Tax'1978'
(1998))
• Once'a'corporation'has'produced'someone'capable'of'speaking'to'matters'described'in'a'
notice'of'deposition'pursuant'to'Rule'30(b)(6),'the$scope$of$the$inquiry$is$only$guided$by$
the$general$discovery$standard.
King'v.'Pratt'&'Whitney,'161'F.R.D.'475,'475'(S.D.'Fla.'1995).'
• Defending'counsel'cannot'use'Rule'30(b)(6)'to'limit'what'is'asked'of'the'designated'
witness'at'a'deposition.'
Detoy v.'City'and'County'of'San'Francisco,'196'F.R.D.'362,'366'(N.D.'Cal.'2000).
• The'description'contained'within'the'30(b)(6)'notice'simply'identifies(the minimum to'
which'a'witness'must'be'prepared'to'testify,'not'the'maximum
MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700

Scope&of&Inquiry

Bd.$of$Regents$v.$Nippon$Telephone$and$Telegraph$Corp.,$2004$U.S.$Dist LEXIS$28819$(W.D.$Tex.$
June$1,$2004)$$and$Protective$Nat’l$Ins.$Co.$v.$Commonwealth$Ins.$Co.,$137$F.R.D.$267,$272T77$(D.$
Neb.$1989)$and$U.S.$v.$McDonnell$Douglas$Corp.,$961$F.Supp.$1288,$1290$(E.D.$Mo.$1997).
•

30(b)(6)$deposition$is$the$proper$place$for$a$party$to$ascertain$the$factual$basis$behind$
an$opponent’s$claims$or$defenses

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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Rule%30(b)(6)%Witnesses%Preparation
Rainey'v.'Am.'Forest'&'Paper'Ass'n,'Inc.,'26'F.'Supp.'2d'82,'94'(D.D.C.'1998)).
• The'corporate'designee'is'“the%voice%of%the%corporation”%during'the'deposition.'
U.S.,'ex'rel.'Fry'v.'Health'Alliance'of'Greater'Cincinnati,'No.'1:03RcvR167,'2009'WL'
5227661,'at'2'(S.D.'Ohio'Nov.'20,'2009)'(internal'citations'omitted)(emphasis'added).
• “The'duty'to'produce'the'prepared'witness'on'designated'topics'extends'to'
matters'not'only'within'the'personal'knowledge'of'the'witness,'but'also'on'all'
matters'reasonably'known'by'the'responding'party.''Counsel'has'the'
responsibility'to'prepare'its'designee'to'the'extent'matters'are'reasonably'
available,'whether%from%documents,%past%employees,%or%other%sources.%%The%
other%sources%may%include%information%transmitted%from%the%party's%
attorneys.”'
MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700

Rule$30(b)(6)$Witnesses$– Binding$Answers
Dravo&Corp.&v.&Liberty&Mut.&Ins.&Co.,&164&F.R.D.&70,&75&(D.Neb.1995)&(emphasis&added).
• “If&the&persons&designated&by&the&corporation&do&not&possess&personal&
knowledge&of&the&matters&set&out&in&the&deposition&notice,&the$corporation$is$
obligated$to$prepare$the$designees$so$that$they$may$give$knowledgeable$and$
binding$answers$for$the$corporation.”
Cruz&v.&Coach&Stores,&Inc.,&No.&96&Civ.&8099,&1998&WL&812045,&at&*4&n.&3&(S.D.N.Y.&Nov.18,&
1998),&aff'd&in&part,&vacated&in&part&on&other&grounds,&202&F.3d&560,&573&(2d&Cir.2000)&
(emphasis&added).
• “Rule&30(b)(6)&does&not&require&a&party&to&produce&someone&who&is&‘most&
knowledgeable’&but&only$someone$whose$testimony$is$binding$on$the$party.”

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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Rule#30(b)(6)#Witnesses#– Binding#Answers
In#re#Analytical#Systems,#Inc.,#71#B.R.#408,#412#(Bankr.#N.D.Ga.#1987)#(emphasis#
added).
• A#person#being#deposed#on#behalf#of#organization#shall#testify#as#to#
matters#known#or#reasonably#available#to#organization#imposes#duty#upon#
deponent#organization,#analogous#to#duty#to#answer#interrogatories#
directly#and#without#evasion,#to#make#conscientious#good/faith#endeavor#
to#designate#persons#having#knowledge#of#matters#sought#and#to#
prepare#persons#so#that#they#can#answer#fully,#completely,#and#
unevasively#questions#posed#regarding#relevant#subject#matters.##

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700

Corporations&Can’t&Change&Their&Answers&After&Depo
Ierardi v.)Lorillard,)Inc.,)1991)WL)158911,)at)3)(E.D.)Pa.)Aug.)13,)1991).
• “Under&Rule&30(b)(6),&defendant&has&an&obligation&to&prepare&its&designee&to&be&
able&to&give&binding&answers&on&behalf&of&[the&defendant].&&&If&the&designee&
testifies&that&[the&defendant]&does&not&know&the&answer&to&plaintiffs'&
questions,&[defendant]&will&not&be&allowed&effectively&to&change&its&answer&by&
introducing&evidence&during&trial.&&&The)very)purpose)of)discovery)is)to)avoid)trial)
by)ambush.”
United)States)v.)Taylor,)166)F.R.D.)356,)361–62)(M.D.N.C.)1996).
• “[I]f&a&party&states&it&has&no&knowledge&or)position)as)to)a)set)of)alleged)facts)or)
area)of)inquiry)at)a)Rule)30(b)(6)) deposition,)it&cannot&argue&for&a&contrary&
position&at&trial&without)introducing)evidence)explaining)the)reasons)for)the)
change.”
MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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Corporations&Can’t&Change&Their&Answers&After&Depo
Rainey'v.'Am.'Forest'&'Paper'Ass'n,'26'F.'Supp.'2d'82,'94'(D.D.C.'1998).
• “Thus,&“[u]nless it&can&prove&that&the&information&was&not&known&or&was&
inaccessible,&a&corporation&cannot&later&proffer&new&or&different&allegations&
that&could&have&been&made&at&the&time&of&the&30(b)(6)&deposition.”

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700

Subjective$Beliefs,$Opinions,$and$Interpretations
United'States'v.'Taylor,'166'F.R.D.'356,'361'(M.D.N.C.'1996).,'citing'Lapenna v.'
Upjohn'Co.,'110'F.R.D.'15,'20'(E.D.'Pa.'1986)'(emphasis'added).'
• “'.'.'.'the'designee'must'not'only'testify'about'facts'within'the'
corporation's'knowledge,'but$also$its$subjective$beliefs$and$opinions.”'
United'States'v.'Taylor,'166'F.R.D.'356,'361'(M.D.N.C.'1996)'citing'Ierardi v.'
Lorillard,'Inc.,'Civ.'A.'No.'90–7049,'1991'WL'158911'(E.D.Pa.'Aug.'13,'1991)'
(emphasis'added).'
• “The'corporation'must$provide$its$interpretation$of$documents$and$
events.”
MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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Must$Testify$as$to$Corporation’s$Position
United'States'v.'Taylor,'166'F.R.D.'356,'361–62'(M.D.N.C.'1996).
• “The$attorney$for$the$corporation$is$not$at$liberty$to$manufacture$the$
corporation's$contentions.$Rather,$the$corporation$may$designate$a$person$to$
speak$on$its$behalf$and$it$is$this$position$which$the$attorney$must$advocate.”
• “For'this'reason,'the$designee$is$required$to$testify$as$to$the$Corporation’s$
position$on$a$topic.”

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700

Unprepared(Witnesses(=(Failure(to(Appear
Black&Horse&Lane&Assoc.,&L.P.&v.&Dow&Chem.&Corp.,&228&F.3d&275,&304&(3d&Cir.&2000)&
• Failure(to(produce(a(knowledgeable(30(b)(6)(deponent(may(be(construed(as(a(failure(to(
appear.
Resolution&Trust&Corp.&v.&S.&Union&Co.,&985&F.2d&196,&197&(5th&Cir.&1993)(emphasis&added)
• “If(that(agent(is(not(knowledgeable(about(relevant(facts,(and(the(principal(has(failed(to(
designate(an(available,(knowledgeable,(and(readily(identifiable(witness,(then(the(
appearance(is,(for(all(practical(purposes,(no(appearance(at(all.”&

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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The$End$of$“I$don’t$know.”
Or#maybe#not.

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700

Learn&the&contentions
Learn&the&evidence
Narrow&the&issues

MICHAEL NEFF

M L N L A W. c o m

(404) 531-9700
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The$Risk:$
If$corporation$doesn’t$know,$
it$has$no$evidence.$

MICHAEL NEFF

M L N L A W. c o m
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I.

INTRODUCTION.
Closing arguments are the culmination of the work which begin the day you first meet

with your client. Closings are the ultimate opportunity to advocate for your client and your
chance to finally tell a jury why your client is entitled to compensation for his or her injuries and
suggest how much that compensation should be. In big cases involving wrongful death or
catastrophic injury, closings present an especially significant opportunity to emphasize the extent
of the damages and remind jurors of the importance of their role in compensating the Plaintiff.
Closing arguments generally follow a pattern of thanking the jury for their service,
reviewing the testimony presented during trial, discussing the relevant law and how it applies to
the case, and arguing reasonable conclusions from the facts and the law in your client’s favor.
Closing arguments should follow the same themes developed with the jury in voir dire and
carried through opening statements, testimony and the evidence. Any loose ends should be
closed at this time, weak points of the case should be addressed and explained, and the jury
should be focused on evidence which is significant to your case.
This article will discuss the applicable law on closing arguments, offer tips and insight
regarding how to obtain a big verdict, and provide an overview of a recent case in which our firm
obtained a significant verdict in a catastrophic injury case.
II.

THE LAW OF CLOSING ARGUMENTS.
A. Generally.
Counsel is given wide latitude to argue the case during closing arguments and the range

of argument is within the sound discretion of the trial court. Adkins v. Flagg, 147 Ga. 136, 93
S.E. 74 (1902). Arguments are limited to the applicable law and the facts of the case. Counsel
may not refer to facts not in evidence or inject prejudicial matters, although counsel may freely
discuss and argue all reasonable inferences and deductions from the evidence. Lassiter v. Poss,
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85 Ga. App. 785, 70 S.E.2d 411 (1952). Counsel is also forbidden from making
misrepresentations and appeals to jury prejudices.
Attorneys frequently disfavor making objections during closing arguments. However
counsel must raise objections during closings to preserve error. Garner v. Victory Express, Inc.,
264 Ga. 171, 442 S.E.2d 455 (1994) (clarifying that Georgia law permits counsel to merely
object to argument as improper, for whatever reasons, and rest on that objection rather than
specifically request other forms of relief).
B. Right to open and conclude.
Generally the party bearing the burden of proof has the right to both open and conclude
closing arguments. Plaintiff’s counsel should take advantage of this opportunity to argue both
before and after the defendant’s closings. There are several exceptions, the most common of
which is when the defense presents no evidence. Uniform Superior Court Rule 13.4.
In big cases, a Plaintiff’s ability to open and conclude closing arguments provides an
excellent opportunity to remind the jury of the extent of the damages and importance of their
verdict right before they deliberate. Of course, an effective closing should leave the jury with a
positive impression of the Plaintiff’s case as they begin to deliberate, so be sure to emphasize the
most powerful elements of the case when concluding a closing argument. Always emphasize
major themes and facts, but always be concise as jurors often take good notes and remember
more than attorneys expect.
C. Arguments by more than one attorney in closing.
Often more than one attorney appears as trial counsel for the Plaintiff, and jurors will
usually want to hear from both attorneys during closing. In most cases, Georgia law permits two
attorneys for the Plaintiff to make closing arguments. Pursuant to O.C.G.A. § 9-10-182, no more
than two attorneys are permitted to argue in any case and only one attorney is permitted in
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conclusion, except by leave of court. As it applies to plaintiffs, the Court of Appeals has held
that the phrase “in conclusion” refers to the concluding portion of the plaintiff’s right to open and
conclude final arguments. Thus, one attorney can handle the first portion of closing, with
another attorney concluding. Goforth v. Wigley, 178 Ga. App. 558, 343 S.E.2d 788 (1986). In
big cases, it is often useful to have one attorney begin closing, for example by discussing
liability, and another attorney to conclude by discussing damages. This can be a powerful way to
keep jurors engaged and appeal to different stylistic preferences.
D. Time.
Counsel are limited in their closing arguments to two hours per side. O.C.G.A. § 9-10180. However, the local rules have shortened this considerably to one hour per side. Uniform
Superior Court Rule 13.1(D). Requests for additional time may be made prior to the start of
closing arguments, upon a showing justice cannot be done for the client within the given time
limitations, and the decision on such a request is within the discretion of the trial judge.
O.C.G.A. § 9-10-181. Should one choose to open and close, you will want to watch your time
carefully during the opening portion of your argument so as to not limit your all-important
concluding arguments.
Even in big cases, counsel should exercise discretion in requesting additional time.
Jurors typically appreciate concise arguments that get to the point and are not superfluous. This
is especially true in complex cases with a lot of evidence. Moreover, jurors overwhelmingly
recognize when attorneys are well prepared, and a concise, powerful closing will show a level of
preparation jurors will understand and appreciate. Mark Twain once said something to the effect
of, “I didn't have time to write a short letter, so I wrote a long one instead.” This principle
applies equally well to closing arguments, and long, drawn-out closings will not only distract
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jurors from the most crucial aspects of the case, but can also make an attorney seem unprepared
or unconfident.
E. Demonstrative aids.
Georgia law allow attorneys to use certain demonstrative aids during closing arguments.
Some examples include medical illustrations, photographs, deposition pages, and other charts or
diagrams. These can be especially powerful in big cases where a complex injury or issue can be
broken down in a single visual medium. Generally, demonstrative aids often provide effective
ways to summarize evidence, emphasize damages, and explain the applicable law in a clear,
concise manner that is easy for jurors to digest.
Demonstrative aids can serve a wide variety of purposes, and there are many good local
businesses that have developed an expertise in identifying and creating demonstrative aids for
use at trial. I have used most of the following at trial:
a. Timeline – You can effectively explain the events that transpired over a
period of time.
b. Storyboard – Best used during opening statement and closing argument.
c. Document Enlargement – Any piece of evidence can be enlarged, whether it
be a police report, contract, medical bill, etc.
d. Deposition Page Enlargement – This technique is effective to remind the
jurors what a witness said regarding pivotal testimony. (Typically costs
$35.00 per page.)
e. Day in the Life Video – Obviously very effective in catastrophic injury cases
identifying before and after lifestyles.
f. Models – Can be anything from medical exhibits, such as spines, skulls,
knees, etc. and other types of objects.
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g. Inverse X-Ray – With new technology, you can have an x-ray imprinted on a
large poster size board that is readily observable without any lights.
Especially effective when internal fixation hardware involved.
h. Medical Chart and Summaries – Any complex information can be
summarized and enlarged.
i. Demonstrations – If an expert can recreate an event with substantially similar
circumstances in the courtroom, it is often admissible in evidence.
j. Scene Visit – In one circumstance we had the jury driven to an accident scene
to view the scene. Also, if vehicles or other evidence is available, most
courthouses have a loading area or parking lot where evidence can be viewed.
k. ELMO – This is a projector that can be rented and permits you to put any
document, deposition page, or photograph on a television screen so that it is
visible to the jury.
l. Photographs – Arranging many photographs on a board can be effective.
Also, Polaroids or other photos can be scanned and blown up on boards.
m. Medical Device – If your client has internal fixation, a prosthetic, pacemaker
or other type of device, ask your doctor to have one available at trial for the
jury to view and place in evidence.
n. Computer Recreations – Experts can often recreate the way an event
happened by using sophisticated computer information.
o. Jury Charges – Put pivotal pieces of the law on a large board and argue it
during closing argument.
p. Unanswerable Questions – An effective closing argument technique if you
have a lawyer who will be speaking after you. Put some questions about the

Chapter 4
7 of 20

case on a board that they cannot answer and leave them up for when they
begin their argument.
q. Argument Boards – We regularly create boards entitled “What do we
Know?” or “The Changing Story” which set forth inconsistent positions or
pertinent points about the case.
Of course, this is just a list of some basic examples of demonstrative aids that can be
effective during closing arguments, and oftentimes more “outside the box” and case-specific
demonstrative aids can be the most powerful.
The Georgia code specifically provides for the use of demonstrative aids during
argument, and O.C.G.A. § 9-10-183 provides:
Use in argument by counsel of blackboard, models and similar devices
In the trial of any civil action, counsel for either party shall be permitted to use a
blackboard and models or similar devices in connection with his argument to the
jury for the purpose of illustrating his contentions with respect to the issues which
are to be decided by the jury, provided that counsel shall not in writing present
any argument that could not properly be made orally.
Moreover, Georgia law provides that “[c]ounsel are given wide latitude in use of
demonstrative aids at trial to assist the jury in understanding the issues that they must decide.”
Tench v. Galaxy Appliance & Furniture Sales, Inc., 255 Ga. App. 829 (2002).
Although specific evidentiary issues are beyond the scope of this article, there are a few
key points that should be understood when dealing with demonstrative aids. Judges often have
the discretionary power to permit demonstrative aids into evidence. Federal Rules of Evidence
401, 403 and 901 are good starting points to find case law addressing the admissibility of
demonstrative aids. Rule 401 indicates that if the evidence tends to make the existence of a fact
more or less probable, it is admissible. Of course, exclusion of the evidence will depend on
whether it is cumulative, presents issues of unfair prejudice, or misleads the jury.
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When preparing a case, one may not always know whether a demonstrative aid will
ultimately be tendered into evidence and used during jury deliberations. Of course, items that
simply outline your contentions in opening statements or closing arguments obviously need no
foundation and will not be tendered into evidence. However, do not underestimate the advantage
gained by visualizing your position and themes for the jury. Most often, jurors will write down
exactly what you have written on your demonstrative aids, effectively allowing you to control
deliberations.
F. Jury Charges.
It has become commonplace for lawyers to discuss the specific charges the judge will
give the court. Picking one or two charges and emphasizing them is particularly helpful,
especially since the judge in our case gave the jury a copy of the charges. Thereafter, applying
that law to what the specific witnesses said was persuasive. When discussing what the witnesses
or documents said, it is preferable to only discuss one or two things. Juries are smart, they saw
the evidence, and most take very good notes. One area that can be greatly effective in this
regard, however, is the amount of a verdict if you represent the plaintiff. Spending time
discussing the import of the verdict, the significance and effect of the particular harm or injury,
and any permanency is critical. Again, this is an area where counsel can often have the greatest
effect in closing.
III.

ASKING FOR A SPECIFIC AWARD.
Often the most difficult decision in preparing closing arguments is how to go about

asking the jury for a specific amount. This is especially true in big cases. Georgia Law permits
counsel to argue the monetary value of pain and suffering to the jury in closings, provided such
arguments conform to the evidence and reasonable deductions from the evidence. O.C.G.A. § 910-184. In a severe injury case, voir dire should have established that you are going to present a
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case where the plaintiff suffered severe injuries. You should now be able to close the loop on the
theme and ask the jury to return an award that is appropriate for the damages suffered by your
client.
Opinions vary on how to present the damages to the jury. Some attorneys favor
suggesting an “at least” amount, arguing that the jury should return at least a certain amount of
damages for the plaintiff. Another method is to specify a specific amount and argue the
reasonability of such a figure in light of the damages suffered by the plaintiff. Another popular
method is to argue a time or unit valuation of damages, and this method has been approved by
the Courts. Mullis v. Chaika, 118 Ga. App. 11, 162 S.E.2d 448 (1968). This argument asks the
jury to place a value on each hour or day that the plaintiff has or will suffer with the injury at
issue and to calculate the damages based on such a figure. A creative argument utilizing this
method can make a large figure sound very reasonable, as an hourly rate quickly adds up over a
number of months, years or even the life of the plaintiff. If using this approach, it is best to
introduce the Mortality Table during the evidence phase of the trial.
Closings are also the time to remind jurors that this is the plaintiff’s “one day in court”
and that your client cannot come back for more money if necessary. Jurors may not understand
that their decision is final and they should be aware of the importance of their verdict to the
plaintiff. Additionally, always be sure to remind jurors that they are not bound by any amount
suggested by the attorneys, and may return a verdict in excess of any such amount.
IV.

APPLICATION IN WELLS V. ASLAN COMMONS, LLC, et al.
Our firm won a significant verdict in an explosion case in Fulton County State Court. Of

course, closing arguments played a major role in convincing the jury to conclude the Plaintiff’s
damages and Defendants’ negligence warranted such a verdict. This article will provide a basic
overview of the facts and themes of that case, and how they were tied into the closing arguments.
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A.

Plaintiff’s contentions.

This negligence action arose out of a gas explosion occurring on May 31, 2010, caused
by an uncapped gas line in an apartment owned and managed by Defendants. That day,
Defendants owned and managed the “Edgewater at Sandy Springs” apartment complex. Plaintiff
was an invitee and resident at the premises, and was in the process of moving from apartment
906 to apartment 1703.
Although Plaintiff’s lease on apartment 1703 was set to begin on June 1, 2010,
Defendants’ leasing specialist gave Plaintiff a key to the apartment three days early and advised
that he could begin moving his things into the new apartment. Plaintiff claimed Defendants did
not adequately inspect apartment 1703 before giving Plaintiff a key, nor inspect the apartment’s
gas dryer line to determine whether it was capped after the previous tenant left five to six months
earlier. No warning was provided to Plaintiff regarding the gas line in his new apartment, or that
Defendants had not had the gas “made ready,” and the apartment could not be safely occupied
until Tuesday, June 1.
On May 29, 2010, Plaintiff advised Defendants that the HVAC and water heater units in
apartment 1703 were not working. Defendants created an internal work order for the apartment,
which was given to Defendants’ maintenance man. The maintenance man checked out a key to
apartment 1703 and remained on duty and in possession of the key through the time of the
subject explosion on May 31, 2010, in violation of Defendants’ rules.
On the morning of May 31, 2010, Plaintiff left apartment 1703 to return to his former unit
to shower. As he was leaving, a maintenance man entered apartment 1703 and stated he was
there to work on the HVAC unit. While Plaintiff was away from apartment 1703, gas began
flowing into the apartment, per the gas company’s records. In fact, tenant(s) complained to
management before the explosion about the smell of gas, but Defendants failed to evacuate or
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take other safety precautions. When Plaintiff later returned to the apartment, he entered through
the front door, turned on the light, and gas in the apartment immediately ignited, sending a
fireball through the apartment and severely injuring Plaintiff.
Following the explosion, the gas shut off valve to the unused gas dryer line in the
apartment was found in the “on” position and the gas dryer line was uncapped. Turning the gas
shut off valve from the “off” to “on” position would require the use of a tool, such as a wrench,
yet no tools were found at the scene after the explosion. The responding city fire investigator
determined that the explosion was the result of the uncapped gas dryer line in the laundry room
area of apartment 1703, and that if the gas line had been properly capped, as state and federal
building and/or fire safety codes require, the explosion would not have happened even with the
gas turned on. The gas line was expressly required to be capped by the apartment
owners/managers per building and/or fire codes adopted by the City of Sandy Springs, including
City of Sandy Springs Ordinance(s) 2005-12-04, 2006-09-68, and/or 2008-10-53, NFPA 54,
National Fuel Gas Code 7.7.2, and International Fuel Gas Code 404.12.
Thereafter, the City of Sandy Springs fire investigator required all 620 apartment units in
Defendants’ apartment complex to be inspected for the condition of their gas lines. In this
process, uncapped gas lines were discovered in 57 other apartments at the premises. Defendants
did not have any policies or inspection procedures in place prior to the explosion to identify and
correct uncapped gas lines at the premises; nor did Defendants have policies or procedures in
place for capping a gas line when an apartment resident left and removed a gas dryer. Moreover,
Defendants did not train or supervise their employees on inspecting or capping gas lines prior to
a new tenant moving into a unit.
Plaintiff claimed Defendants controlled the management, inspection, and maintenance of
the premises, and had the legal duty to keep the premises in a state consistent with the due regard
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for the safety of their residents and invitees, including Plaintiff. Prior to and on May 31, 2010,
Defendants negligently managed, inspected, and maintained the premises and the subject
apartment. More specifically, Plaintiff claimed Defendants were negligent in failing to properly
inspect Defendants’ equipment and the subject apartment unit, and in failing to take appropriate
precautionary measures and procedures to prevent injuries to invitees, including Plaintiff. On the
date of the incident, Defendants negligently created a hazardous and dangerous condition by
failing to cap or recap the subject gas valve, and by subsequently allowing gas to leak in the
subject apartment.
Plaintiff further claimed Defendants were negligent per se. Defendants had actual
knowledge of, or in the exercise of reasonable care should have had knowledge of, the
negligence discussed herein and the dangerous and hazardous condition of the subject apartment.
Defendants’ failure to cap or recap the gas line in the subject apartment was in direct violation of
building and/or fire codes adopted by the City of Sandy Springs, including City of Sandy Springs
Ordinance(s) 2005-12-04, 2006-09-68, and/or 2008-10-53, NFPA 54, National Fuel Gas Code
7.7.2, and International Fuel Gas Code 404.12. Of courses, these regulations were enacted to
prevent this exact type of incident.
Additionally, Plaintiff contended Defendants were liable for the negligent supervision,
hiring, training, and retention of their employees and the entrustment of said property to their
agents and employees. Defendants were also liable for their negligent failure to promulgate and
enforce company policies, procedures, and rules for the protection of the public, including, but
not limited to Plaintiff. Defendants were further liable for their failure to take appropriate action
to remedy or reduce the danger to their residents and invitees, including Plaintiff, and for
allowing the dangerous condition on the subject property to exist unabated.

Chapter 4
13 of 20

Defendants’ negligence was the cause in fact and proximate cause of Plaintiff’s injuries
and damages. As a result of Defendants’ negligence, Plaintiff’s counsel argued Plaintiff was
entitled to recover for the injuries sustained, physical and mental pain and suffering, the expenses
of treatment, property damages, and all other elements of damages as are allowed under the laws
of the State of Georgia, including, but not limited to, special damages, compensatory damages,
consequential damages, economic damages, and punitive damages. Plaintiff contended
Defendants were jointly and severally liable for all such damages, and Defendants were liable to
Plaintiff directly, as well as under theories of respondeat superior and agency principles.
Plaintiff asserted he was entitled to an award of punitive damages, without limitation or
cap, because the actions of Defendants and their agents and employees showed willful
misconduct, malice, fraud, wantonness, oppression, and an entire want of care, which would
raise the presumption of conscious indifference to consequences and/or a specific intent to cause
harm. Because Defendants’ actions evidenced a species of bad faith, were stubbornly litigious,
and caused Plaintiff undue expense, Plaintiff sought to recover his necessary expenses of
litigation, including an award of reasonable attorneys’ fees and expenses required by this action.
(O.C.G.A. § 13-6-11). Further, Plaintiff was entitled to all expenses of litigation and attorneys’
fees pursuant to all other Georgia statutory and common laws.
B.

Defendants’ contentions1.

Defendants claimed the explosion occurred just after noon on Memorial Day (May 31),
2010 at the Edgewater at Sandy Springs apartment complex (the “Edgewater). At the time, the
Edgewater was owned by Defendant Aslan Commons, LLC (“Aslan”) and managed by
Defendant WSE, LLC (“WSE”).

1

The facts are taken from Defendants’ version of the Pretrial Order.
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Defendants asserted Plaintiff began residing at the Edgewater on March 7, 2009, after
entering into a rental contract for one of the complex’s two-bedroom units. After a little over a
year on the property, Plaintiff decided that he wanted a lower rent payment and he chose to
downsize to a one-bedroom unit at the Edgewater. Plaintiff signed a new rental contract for his
one-bedroom unit on May 27, 2010. Though the rental period for the new unit began on June 1,
2010, Plaintiff asked WSE management if he could have the keys to the new apartment over
Memorial Day weekend so he could begin the process of moving his belongings from his old
apartment to his new apartment. WSE accommodated Plaintiff’s request and gave him the keys
on Friday, May 28, 2010. At this time, Plaintiff took possession of his new apartment, unit
number 1703.
Defendants claimed Apartment 1703, like several (but not all) other units at the
Edgewater, was equipped with a gas line servicing the laundry room. This gas line terminated in
a nozzle to which, should the tenant so desire, one could attach a gas-powered clothes dryer.
This gas line was controlled by a gas-tight valve which was located in the apartment’s utility
closet, which also housed the water heater and the HVAC unit. When the valve was closed, as it
was prior to the day of the explosion, no gas escaped the nozzle in the laundry room. To open
the valve, one would need a tool of some kind (in other words, it was not a “thumb valve” or one
that could be opened with one’s bare hands). The laundry room gas nozzle in unit 1703 did not
have a cap on it.
Plaintiff began moving his belongings into his new apartment on Friday, May 28, 2010,
and continued to do so over the balance of the weekend. Defendants claimed Plaintiff effectively
began living in the new unit, sleeping there Saturday and Sunday nights (May 29 and 30, 2010).
At some point during the weekend, Plaintiff discovered that his hot water heater was not
working.
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According to Defendants, Plaintiff admitted that, upon discovering that he had no hot
water, he attempted to light the water heater’s pilot light on at least one occasion – Saturday
(May 29th). Plaintiff was ultimately unsuccessful, and he claims that he did not attempt to light
the water heater on any other day. However, Defendants believed the evidence would prove
otherwise.
On the morning of Monday, May 31, 2010, Plaintiff woke up in his new apartment.
Defendants claimed that Plaintiff attempted to light the water heater pilot light one more time.
Defendants further claimed that, during this final attempt, Plaintiff opened the valve to the dryer
line. When Plaintiff was unsuccessful in lighting the water heater, he went back to his old
apartment, leaving the valve open and gas flowing into unit 1703. When Plaintiff returned, an
unknown source ignited the gas and caused an explosion as he entered the apartment.
C.

Damages.

Steve Wells was burned on approximately 22 percent of his body, including 1st, 2nd and
3rd degree burns. The burns required skin grafts, and Plaintiff underwent several surgeries.
Steve spent 15 days in the Grady Burn Unit. Plaintiff could not speak for a month after the
accident due to the damage of his vocal cords. Plaintiff’s medical expenses totaled $226,396.52.
Plaintiff also claimed a diminished capacity to labor. Plaintiff was a teacher and the head
of IT at the McGinnis Day School, but had to give up his teaching career as a result of the
incident.
D.

The trial.

After a four-day trial, the 12 person jury returned a verdict in favor of Plaintiff, consisting
of $17,900,000.00 in compensatory damages, $7,160,000.00 in attorney’s fees, and
$47,900,000.00 in punitive damages. The jury apportioned 0% of the fault to Plaintiff and 100%
of the fault to Defendants. Both parties appealed, and based upon post-trial motions filed by
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Defendants, the Court reduced the punitive verdict to $250,000.00, citing Georgia’s statutory cap
on punitive damages, entering final judgment in the amount of $25,871,640.96, including
$561,640.96 awarded to Plaintiff in pre-judgment interest. Judge Richardson also awarded costs
of this action and post-judgment interest in his final judgment. Plaintiff challenged the
constitutionality of the punitive damages cap in the Supreme Court of Georgia, and Defendants
filed a post-trial motion for JNOV, remittitur, and/or new trial. The Defendants maintained
adequate insurance to cover the judgment, and the case later settled at mediation while on appeal.
E.

Unique aspects to the case.

The case took 3 to 4 days to try. Although there had been a seven-figure offer prior to
trial, there was not much discussion regarding settlement during trial. Interestingly, during voir
dire, the Defendants asked if they could show Plaintiff’s surgical video reflecting burn grafting,
and as a result, many favorable jurors were lost for cause. One of Plaintiff’s strategies was to get
as many jurors with higher education as possible, due to a few complexities with understanding
the applicability of codes, and how it related to both negligence and contributory negligence.
In explaining the case to various non-lawyers, many had difficulty understanding how
anyone could not see or discover that the gas pipe was not capped, and therefore we decided to
reconstruct pertinent parts of the apartment in a manner that could be assembled quickly in court
and reflect the piping from the various gas lines going into different rooms, along with the toggle
switches turning the lines on. Simplifying the explanation to the jury and showing the walls with
30 x 40 pieces of foam board made the case very simple to understand.
Plaintiff called a variety of liability witnesses proving that the apartment complex was
negligent in the preparation of the apartment, inspection of it, and in accessing the hot water
heater and dryer line at issue without making it safe. Although Defendants’ theory was to blame
Plaintiff for potentially trying to light the hot water heater and therefore turning on the gas, the
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Fire Chief testified that she found evidence of what appeared to be the repair packages and parts,
reflecting that somebody had been there working on the hot water heater immediately before the
explosion. She testified that upon requesting maintenance logs at the fire scene, the head
maintenance man indicated the logs were not in writing, at which point she ordered the entire
complex checked for uncapped lines and found 57 other units with similarly neglected gas lines.
Importantly, the gas lines, although uncapped, were not leaking in other units because the shutoff
valves were in the off position, which is a violation of code because inadvertently turning it on
would allow gas to flow out the end of the line. This is precisely what happened with Steve
Wells’ unit.
The primary damages witness was a doctor for the Grady Burn Unit, who testified for
about 40 minutes, which was also supported with the testimony of Plaintiff’s family members.
Though witness testimony began after lunch on Monday, all liability and damages witnesses
were completed on Wednesday, and Defendants put up their case and rested Wednesday
afternoon. Defense counsel was very experienced and did a great job with a difficult case.
Post-closing arguments but pre-verdict, there was a very interesting situation that arose
that neither the Court, nor counsel, had ever dealt with. After deliberations had gone on for a
period of time, we realized that the alternate juror had not been released and 13 jurors were
deliberating. Initially, defense counsel indicated they were fine letting the alternate juror
continue to deliberate, but both sides decided to discuss the issue. Plaintiff then moved the Court
to dismiss the alternate juror and reinstruct the jury on the law and to begin deliberations over.
Defendants moved for a mistrial. The Court correctly decided that dismissing the alternate juror
and asking for deliberations to begin again was the proper course of action. Under Georgia law,
we were certain that Defendants had a right to a 12-person jury, and Defendants had no
obligation to consent to an 11 or 13 person jury, which is not provided for under our law. Judge
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Richardson wisely asked the jurors if they could put aside anything that the alternate juror had
contributed, and they all answered in the affirmative. The Court gave the jury a copy of the
charges and suggested they reread it if they need to and reconsider the evidence. This later
became a focal point of Defendants’ appeal, although Plaintiff felt the issue had been
appropriately handled.
One of the aspects of the case that garnered the most discussion after the verdict among
other lawyers was the award of $7,160,000.00 of attorney’s fees. Under Georgia law, a jury is
entitled to determine whether attorney’s fees are appropriate and in what amount. Once the jury
checked the box for both punitive damages and attorney’s fees, we began the second part of what
was to be the trifurcated trial. During the second part, lead counsel (Peter A. Law) took the stand
and Michael Moran examined counsel as to the nature of their practice, the nature of the fee
charged, the amount of work, effort and expenses the firm had expended on the entirety of the
case. Our contingency fee was 40%, and Plaintiff put in both the contingency fee amount and a
basis for which the jury could determine an hourly rate. Counsel for Plaintiff acknowledged that
the fee seemed significant, but of the $17,900,000.00 compensatory award, that was the amount
that Steve Wells would be paying for the legal services. Ultimately, the jury felt like that was a
standard contingency fee rate and awarded the full amount. This issue was also a topic for posttrial motions and Defendants’ anticipated appeal, but again the case was resolved at mediation
prior to any such decisions being made. This issue was heavily briefed by both sides, and the
briefs are of course available if any counsel needs a copy.
Another unique aspect to the case was the $47,900,000.00 punitive damages award,
which the judge determined was statutorily capped at $250,000.00. Plaintiff filed a brief with the
trial court and appealed to the Supreme Court of Georgia on a variety of grounds that the cap was
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unconstitutional, and considerable effort was expended by both sides on this issue. However, the
case settled before the Supreme Court addressed the issue.
Though the primary case and appeals have been dismissed, the insurance companies, to
include various layers of excess, litigated in Federal Court – suing each other, blaming one
another for the significant verdict and subsequent settlement.
V.

CLOSING IN WELLS V. ASLAN COMMONS, LLC, et al.
The application of these principles in Wells resulted in a powerful closing argument for

the plaintiff. Our closing began by thanking the jury and members of the court, and broadly
reviewing liability, confirming what had come up in voir dire, opening, and in presenting
evidence in a consistent theme. The case carried its own significance and import, and reminding
the jury about the civil justice system and things of that nature was pertinent to the closing.
As is the case with voir dire, opening, and the evidence, we often directly confront
weaknesses with the case. For example, in the Wells case, our client had attempted to light the
hot water heater two days before the explosion, and the defendants claimed he likely was trying
to light it again when the apartment exploded, and he should not have done so according to them.
However, the fact that he told everyone that he had tried to light the hot water heater two days
before, when likely no one would have known, was a significant asset to his credibility.
Moreover, the hot water heater did not blow up, and those were issues we talked about with the
jury.
Finally, this case presented punitive damages. We generally do not discuss punitive
damages at all throughout a trial, and let the facts speak for themselves. Toward the end of
closing, we will typically raise the issue of punitive damages in one or two sentences, and
suggest the jury is permitted to consider same. In the end, however, it is the facts as to liability
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and damages that will carry the day, and twelve jurors are always smarter than any one or two
people in the courtroom, and they overwhelmingly get the result correct.
VI.

CONCLUSION.
Closing arguments are the stage that plaintiff’s lawyers work toward every day. When

your closing argument is well prepared and effectively presented, you will put your client in the
best position to obtain a favorable verdict.
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Birth injury cases are difficult for all parties involved and their respective attorneys. The
stakes involved create a tremendous burden for lawyers: Plaintiffs’ counsel take on responsibility
for the future care of a disabled child; defense counsel, the career of the involved physician;
counsel for the hospital, both the reputation of the institution and its ability to defend other cases.
This high-stakes environment is further complicated by its unpredictable nature, owing in part to
the frequently contradictory opinions of well-qualified experts regarding standard of care and
causation in these cases. Nonetheless, we ask the jurors to determine credibility, and to decide
the outcome accordingly. This paper and the presentation of it, will highlight the latest trial
techniques in cases of this sort using as an example a case that was tried twice and offering
perspectives from both sides.
A paradigm case in Georgia for illustrating birth injury litigation’s many difficulties arose
from the birth of Tucker Sutton – a case common to all who handle medical negligence cases.
Dan Huff and Taylor Tribble represented Dr. Bauer, the treating obstetrician, and his employer,
Marietta OB-GYN Affiliates; Tommy Malone represented Tucker for his claims; and I
represented Tucker’s parents separately, Lori and Landon Sutton. Wellstar Health System and
Kennestone Hospital were represented by David Sapp, Austin Gillis, and Henry Green of Green
and Sapp.
Eleven-pound Tucker Sutton was delivered by vaginal birth in April, 2008, after
presenting with an elevated heart rate before birth which continued throughout the labor. He was
trapped in the birth canal for nearly two minutes due to a shoulder dystocia. Although he had no
heartbeat and wasn’t breathing when delivered, he was revived after nearly 19 minutes and
sustained severe brain injury and paralysis. The Suttons filed suit against Dr. Bauer and Wellstar
Kennestone Hospital, alleging negligence on the part of the physician and nurses in failing to
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perform or offer a cesarean section (C-section) and failures on the part of the hospital personnel
in carrying out the resuscitation.
The first trial commenced in 2011 against the hospital, Dr. Bauer, and his employer. A
mistrial was declared when the jury was unable to reach a unanimous decision as to both
defendants. An unusual motion to make a note the verdict led to an unsuccessful appeal, see
WellStar Health Sys., Inc. v. Sutton, 318 Ga. App. 802, 734 S.E.2d 764 (2012) certiorari denied
(Apr 29, 2013), and the second trial. Right before the start of the second trial, the hospital and
the Suttons reached a confidential settlement and the case proceeded against only Dr. Bauer and
Marietta OB-GYN Affiliates, although the hospital remained on the jury form for apportionment
purposes.
Plaintiffs’ and defense counsel reached a high-low agreement. Both sides found this
agreement to be in the best interest of their clients, and agree that such an agreement was made
possible only by the professionalism and mutual respect that both sides enjoyed and displayed,
which fostered confidence in negotiations.
After the jury began deliberations in the retrial, which commenced in January of 2014,
counsel received word that the jury was once again deadlocked. The Court inquired of the
foreman and learned of the 10-2 split, although it was not revealed which party had the majority.
At that point, the parties agreed to let the majority rule without knowing whether the split was in
favor of the plaintiff or the defendant. It was later revealed that the split was in favor of the
plaintiff. Dr. Bauer had the majority in the first trial, while the Suttons held the majority in the
second. Here are a few observations, from both sides of the "v," on some of the complex issues
that can arise in birth injury cases, and that arose in the Sutton trials.
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The Fetal Heart Rate Monitor
If you have handled a case involving labor and delivery, then you have become familiar
with the fetal heart rate tracing and its nomenclature. There is general agreement among labor
and delivery nurses, midwives, and physicians about what constitute the critical definitions used
in fetal heart rate tracing interpretation. Despite general agreement on the definitions, individual
cases involve disagreement about the interpretation and significance of specific findings with
respect to an individual fetal heart rate tracing. The disagreement about the significance of
various findings on the fetal heart rate tracing, and what it means with respect to the wellbeing of
the baby, serve as the basis for dispute among the experts.
From the defense perspective, fetal heart rate monitoring as the basis for determining a
baby’s wellbeing is frequently questioned as to whether it would survive a Daubert challenge.
However, because of the fact that fetal heart rate monitoring is so widely used and accepted as
the prevalent method for monitoring a baby in labor such Daubert challenges are rarely pursued.
In support of the defense position, they and their retained experts often point to several
significant studies that have questioned the reliability of using fetal heart rate monitoring to
conclusively determine a baby’s status. Conversely, the plaintiff’s perspective maintains that the
general consensus remains justifiably confident in the method’s ability to accurately report the
baby’s status throughout labor, finding support in different studies by experts in the field.
Cesarean Sections
The majority of birth injury cases related to labor and delivery allege that C-section
should have been performed sooner. In general, this is based on observations taken from the fetal
heart rate tracing, but an argument for a C-section could also be based on other findings such as:
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evidence of stress; macrosomia; maternal bleeding; arrest of descent by the baby; or prolonged
labor. C-sections carry with them risks to the mom and baby, although serious complications are
very rare.
In some birth injury cases, plaintiffs argue that a C-section should be offered if vaginal
delivery presents any substantial risk of harm to the baby avoidable by C-section. The threshold
to allow the doctor to have this discussion with the parents is a contested issue in birth injury
cases. Current practice permits the mom a C- section upon request, even if it is not demanded
under the circumstances. Under those circumstances, the physician is required to explain the
risks of the C-section, but the mother’s wishes concerning C-section delivery will prevail.
Defense counsel maintain that one of the big misconceptions about C-sections is that
there is some hesitancy on the doctor’s part to do them, maintaining that a C-section delivery is
really the easy road for the physician. The jury heard this argument in the Sutton trials.
According to defense counsel in the Sutton trials, the answer to the question: “why don’t
physicians do more C-sections?” is because individual physicians, hospitals, and medical
organizations all recognize the consequences of C-sections—consequences which justify the
position that the procedure should not be performed or suggested routinely.
But, of course, this contention is a matter of debate. Plaintiffs’ experts testified in the
Sutton trial that, conversely, C-sections are much more difficult to accomplish than traditional
vaginal births. C-sections involve surgery, whereas vaginal births ordinarily do not. In traditional
deliveries, the obstetrician’s active role is to “catch,” whereas C-sections require complete and
primary responsibility for the entire duration of the surgery.
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Shoulder Dystocia
Brachial plexus injuries and Erb’s palsy following a delivery are frequently followed by
litigation over the facts and circumstances of the labor and delivery. Shoulder dystocia cases are
more difficult to defend with a larger baby. Tucker Sutton, for example, was eleven pounds.
Macrosomia is defined by ACOG as a baby weighing in excess of ten pounds or 4500 grams.
Ultrasound is not much more reliable a predictor of an unborn baby’s weight than is physical
examination, and both have a margin of error sometimes as great as 20%. All OB/GYNs will tell
you stories about delivering seven-pound babies by C-section for believed macrosomia and
vaginally delivering macrosomic babies that they predicted would be eight pounds.
It is widely recognized that pursuing a case of failing to predict macrosomia in a nondiabetic mother is an easy case to defend. These least challenging shoulder dystocia cases from
the plaintiff’s perspective involve a suspicious amount of time (either usually fast given in the
face of multiple maneuvers or an usually long delay in the face of a single maneuver) between
the delivery of the head and delivery of the rest of the body and improper performance of
delivery maneuvers. From a plaintiff’s perspective, the high margin of error in fetal-weight
testing methods should put obstetricians on notice to exercise greater care if there is even a small
indication that macrosomia is possible. But even in cases where circumstances militate in favor
of one side’s argument, the case itself is nonetheless challenging for all counsel due to the
unpredictability and difficulty presented by the time this true obstetric emergency presents itself.
Causation
Birth injury cases present a number of causation issues. For a child who is suffering from
cerebral palsy, the type of cerebral palsy must be spastic or dyskinetic quadriplegia to be related
to asphyxia during the labor and delivery process. Additionally, the baby must have
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encephalopathy, a diagnosis made by a neonatologist in order to make the connection between
some hypoxia during labor and delivery as the cause of the infant’s cerebral palsy. Some
consider neonatologists, pediatricians and pediatric neurologists to be the best specialties to
comment on whether or not a baby had encephalopathy and the type of cerebral palsy that is
caused by birth asphyxia, but not to be overlooked are the pediatric neuroradiologists, maternal
fetal medicine specialists, and obstetricians.
Even if a baby has encephalopathy and the type of cerebral palsy that can be related to
hypoxia during labor and delivery, the timing of hypoxia is a critical factor in these cases. Expert
testimony can be used to time the hypoxia and this is typically done by neonatologists and
pediatric radiologists. The umbilical cord blood gases can be used to determine whether the baby
had hypoxia in labor and imaging done of the baby’s brain after the baby was born can be used
to determine if the infant experienced hypoxia and what general window of time the hypoxia
took place. Pediatric radiology can only provide a window for an injury and is typically not
specific enough to be more specific than a 24-hour period.
When it comes to investigating causation, placental pathologists can evaluate the
placental tissue and umbilical cord slides to determine whether or not any other process was
taking place that could have led to the child’s injuries. Very few hospitals have a placental
pathologist on staff. The pathology report for the placenta and umbilical cord is created by a
general pathologist at the hospital. Many times, defense counsel and their experts contend the
pathologist misses observations that only trained placental pathologists can determine from an
examination of the tissue slides. Defense counsel and their experts often advance this theory in
specific cases where the hospital pathologist determined chorioamnionitis did not exist – and the
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defendant’s retained placental pathologist determines not only that chorioamnionits did exist, the
chorioamnionitis was well-established and chronic.
Genetics is another specialty of medicine often used to support the theory of an
alternative cause of the baby’s condition. Although most causes of cerebral palsy are unknown,
genetics is believed to have caused cerebral palsy in multiple cases.

Sympathy
Any case involving injuries and damages to a child is incredibly sympathetic. Equally as
emotional for a jury is the impact the child’s disabilities have on the parents. There is also
sympathy for the physician and nurses who are defendants in these cases. Sympathy for plaintiffs
or defendants plays a huge role in deadlocking juries in these cases. Sympathy can be overcome
in these cases, but it lives in the evidence and becomes commonplace to some jurors and a
distraction to others.
High-Low Agreements
In our trial in January 2014, the Sutton retrial, counsel reached a high-low agreement. A
high-low agreement protects the plaintiffs and the defendants from the worst ends of the
potential outcomes. Even if there is a defense verdict, the plaintiffs would receive the low
amount. This is desirable for the physician because winning the case, even when a “low”
payment is made pursuant to a high-low agreement, is not a reportable event to either the
Composite State Board of Medical Examiners or the National Practitioner Databank. In
exchange for making a payment when the defendant has won the case, the defendant receives
protection in the event the plaintiff obtains a verdict that exceeds the “high” amount. The high
amount in these kinds of cases is typically the policy limits of the physician’s insurance policy.
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High-low agreements with hospitals tend to be much more variable and, the higher the high, the
lower the low. Likewise, in order for the plaintiffs to have a higher low in the event of a defense
verdict, the high amount is typically less. High-low agreements often allow parties to retain their
rights to appeal, although most of the time, the appeal rights are waived when the agreement is
reached while the jury is deliberating. Depending on the circumstances of an individual case, a
high-low agreement can provide that a mistrial triggers payment of the low and the end of the
case. A mistrial can also lead to a new trial with a high-low in place.
If the jury appears deadlocked, then creative ways to use the trial of the case and the jury
that has been deliberating on the case to make a finding to allow a high-low agreement to be
utilized is a good strategy. In our trial in January, we went with the majority, knowing that the
jury split was 10-2 for one side or the other, and agreed to pay either the low or the high based on
the jury’s conclusion. In other cases, a “per juror” amount has been agreed upon for each juror in
favor of the plaintiff. The overriding concern in these situations is to avoid another trial. A
second trial of a birth injury case is a miserable experience for the parties. After trying our case
twice, the 24 jurors who heard both cases were split 12-12: 10-2 for the defense in the first trial
and 10-2 for the plaintiffs in the second trial. There is simply no telling what would have
happened in a third trial, and both the court and all of the parties wanted to avoid that experience.
Jurors in the last trial did indicate they were near a verdict following the Court’s “Allen Charge.”

_______________________
Adam Malone limits his practice to cases involving catastrophic injury and wrongful death,
whether caused by carelessness on the highway, in the hospital, or elsewhere. Adam is among
only a few lawyers in the country who have been Board Certified by the American Board of
Professional Liability Attorneys (ABPLA) in the field of Medical Professional Negligence. The
American Board of Professional Liability Attorneys is the official certifying body sanctioned by
the American Bar Association. www.malonelaw.com.
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Avoiding claims for legal malpractice and ethical violations requires more than
merely following the law and exercising the appropriate standard of care. While meeting
those criteria likely would allow you to prevail at a trial, it is important for an attorney to
understand how to keep a client from contemplating such a claim, let alone threatening
one or filing one.
Most legal malpractice claims (and awards) are not related to an attorney’s
knowledge of the law. Substantive and procedural law is not hard to find, as long as you
know that you need to look for it. The statute of limitations for a personal injury suit in
Georgia is 2-years, and it has been for decades. If a lawyer misses that deadline, it isn’t
because he did not know the law.

The fact is, however, that bar complaints and

malpractice claims arise out of a large group of administrative-type errors, including a
failure to screen clients properly, monitor deadlines, analyze conflict issues, communicate
effectively with clients, etc. The process of avoiding malpractice claims begins before you
enter into an attorney-client relationship and continues after the relationship ends. If you
think about the things that would aggravate you if a doctor did it to you, you can come up
with a good list of things to avoid doing to your client. In other words, don’t keep your
client waiting for an hour in the waiting room. Don’t wait 3 days to return a phone call.
Don’t be dismissive of a client’s concerns. If the client thinks you don’t care about their
case or their feelings, they are going to be more likely to conclude that you did not work
hard or obtain the best result possible.
Choosing Clients
Choose your clients carefully. You can avoid a claim for legal malpractice by
considering a few factors, including: (a) the client’s experience with prior attorneys–has
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the client threatened or pursued legal action or filed a bar complaint against a former
attorney? (b) the client’s motives and goals–can you achieve those goals for your client?
Does the client seek revenge or some other remedy that you either cannot or are
prohibited from achieving? (c) the client’s use of alcohol or drugs–will this impair the
judgment of the client? (d) the client’s financial condition, including bankruptcy or
outstanding judgments–can the client afford to pay the fees which will be incurred
during the representation? You always want to avoid a potential dispute over fees, as
discussed below; (e) the client’s prior legal problems–does the client have a criminal
record (including felonies, which may impact credibility at trial)?
Formalize
Formalize your attorney-client relationship. You should have a written agreement
with your client regarding the representation. If you are using an engagement letter, it
should be signed by the client.

(Contrary to popular belief, The Georgia Rules of

Professional Conduct do not require that a contingency fee agreement be signed by the
client. The Rules simply require that the agreement be in writing. Nonetheless, be sure
the agreement is signed by the client.

One day you may need to prove what the

terms/limitations of the attorney-client relationship were, and there is no better way to
prove the terms of an agreement than to have a signed copy).
It never ceases to surprise me that many lawyers fail to have fee contracts with their
clients. The contract is the best opportunity you have to set forth the duties you and your
client owe to one another, as well as the limitations on the representation. Some lawyers
feel that a long contract may scare/concern a prospective client. A contract is too
important; don’t limit it. All the terms of the representation should be disclosed in the
agreement, including the scope of the representation, the fees that will be charged,
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whether a retainer is required, etc.
The fee agreement should specifically discuss the hourly rate to be charged by each
attorney (or other professional working on the matter, such as a legal assistant) or other
form of fee, such as a contingency fee. Any plaintiff attorney’s contingency fee should be
accurately described in the fee agreement, be it a form used for many clients or an
engagement letter. For instance, does the fee vest upon the agreement to settle with the
opposing party or upon the receipt of the settlement proceeds? Under Georgia law, you
can protect yourself from the possibility that a client, in attempt to deny you your
contingency fee, may discharge you after settlement offers have been made. In Morrow
v. Stewart, 197 Ga. App. 689, 399 S.E. 280 (1990), the Court of Appeals approved of (and
enforced) the following language from an attorney-client contingency fee contract:
“I understand that I may dismiss my attorney at any time, for any reason, upon written
notice to him and payment of unpaid expenses and services rendered to the date of the
receipt of such notice; payment to be based upon time devoted to my case at any hourly
rate of $80.00 per hour, or the applicable percentage of fee due him under the terms of
this agreement of any offers which have been made by any adversary or collateral party,
whichever is greater.”
A contingency fee attorney should also contemplate whether she wants her fee
arrangement to reference the possibility that an appeal may be filed. Attorneys should
take into consideration whether they will charge an additional fee or whether such posttrial/appellate work is included in the contingency.

Note that Georgia Rule of

Professional Conduct 1.5 requires that a contingency fee be in writing and shall state the
method by which the fee is to be determined, including the percentages, whether interest
will be charged on out-of-pocket expenses that are advanced by the firm, etc.
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Expenses that will be billed to the client should be discussed in the fee contract.
This is true whether the expenses will be billed (and paid for) each month or whether the
attorney is paying the expenses and expects to be reimbursed from the anticipated
recovery. In a contingency fee context, the client should be informed whether he will be
responsible for the expenses of litigation even if there is no recovery. If the attorney is
going to charge interest on the funds that are used for out-of-pocket expenses, the interest
rate should be clearly set forth in the contract. The contract should also be clear as to
whether the expenses will be paid out of the client’s portion of the settlement proceeds or
from the top, before the attorney and client’s portions are determined.
If an attorney will be billing by the hour, the contract should clearly set forth the
frequency of the billing and when the client will be expected to pay the bill. The monthly
statement is an excellent opportunity to describe to the client the work that is being
performed, not only for purposes of asking to be paid, but for purposes of making sure
the client knows that you are, in fact, performing the work for which you were retained.
If an attorney performs any work for a prospective client, but ultimately decides
not to enter into a formal attorney-client relationship, the attorney should send a
nonengagement letter.

A nonengagement letter protects the attorney from a

subsequent claim that the client expected certain work to be performed.

A

nonengagement letter may not be practical for every situation in which an attorney
converses with an individual with regard to prospective representation, but there are
certain situations in which the failure to send a nonengagement letter can lead to disaster.
One situation occurs when an attorney conducts a consultation regarding the merits of a
particular case. For instance, consider the situation in which a family member of a
resident of a nursing home hires an attorney to review medical records, consult with an
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expert witness, conduct research and do whatever else is necessary to determine whether
a valid claim for medical malpractice exists. Should the attorney decide that no such claim
exists (or, perhaps, that a claim does exist, but it is not a claim which his firm will handle),
the attorney should send a nonengagement letter to the prospective client stating that the
firm will not be representing the client and providing any information which the client
may need, particularly the date when the applicable statute of limitations will expire. The
letter should suggest that the client consult with another attorney as soon as practicable.
Should an attorney find himself in a situation in which he has been engaged and
later decides to withdraw, a disengagement letter should be sent to the client. This
letter may discuss the reason why the attorney-client relationship is ending, whether the
attorney will work with/consult with subsequent counsel, and whether any additional
attorney’s fees are owed. The attorney should confirm that the client receives a written
notice of the disengagement. This means that the letter should be sent by certified mail
(or some other means such that the client’s receipt of the letter can be confirmed). It can
also be sent by email, as long as the client responds to the email and confirms it was
received. While this information will be helpful to the client, the written confirmation
that the client is aware of the disengagement may be extremely important to the attorney.
There have been several legal malpractice cases arising out of the running of the statute
of limitations, followed by the client suing the attorney. The attorney claimed that he had
withdrawn and told the client that he would not be filing suit, and the client claimed that
he had no such knowledge of a withdrawal and expected that suit would be filed in a timely
manner. Why risk this ‘he said-she said?’ Document the withdrawal.
One final point: do not wait until the statute of limitations is about to expire to
decide to withdraw. It is not uncommon for an attorney to agree to review a file when
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there are several months remaining before the statute of limitations (or other filing
deadline) will expire. Given the lack of an imminent deadline, the file is placed on the
back burner. As the deadline for filing approaches, the attorney decides, for some reason,
that he does not want to handle the case after-all. An attorney is inviting a claim for legal
malpractice if he withdraws at such a late date, and the client cannot find substitute
counsel. The duty to withdraw in an appropriate manner is particularly important in a
complicated case. It is not reasonable to expect that you can tell a client you decided not
to take her medical malpractice case three days (or weeks) before the statute expires,
leaving the client without adequate opportunity to find replacement counsel.
Impressions
Impressions are extremely important. Malpractice actions are not filed for every
error or every negligent act. Developing a rapport with your client may not prevent
malpractice, but it can assist in preventing malpractice claims.

If a client values the

attorney-client relationship, it might outweigh the perceived value of a malpractice claim.
Always avoid the impression that you are being neglectful. Georgia ethical rules require
that an attorney keep a client reasonably informed about a matter. This is a minimum
threshold, and in emotional cases (such as those involving divorce or child custody issues,
for instance), additional communication is helpful. An attorney should provide the client
with the impression that the legal matter is being given the attention that it requires. This
is best handled through quality communication. This communication can take many
forms, including effective billing (in which the work performed is itemized), phone calls
to the client, letters/emails to the client and sending copies of pleadings to the client. See
the section entitled “Communicate,” below.
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Expectations
Preparing quality documents, meeting deadlines and understanding the law are
obvious ways to avoid malpractice claims. In certain areas of law, however, it is inevitable
that a client will be disappointed from time-to-time. This is particularly true in cases in
which there is a trial: one party is going to lose. In addition, legal matters such as divorce
and criminal cases are rife with emotion and disappointment, sometimes misdirected at
the attorney. It is important that the client understand the difference between losing and
substandard representation. This potential for confusion on the part of the client should
be addressed from the beginning of an attorney-client relationship through its conclusion.
One important way for an attorney to avoid having a disappointed client (and thus one
who might pursue a legal malpractice claim) is to set realistic expectations. Many
clients will enter the attorney-client relationship with certain expectations in mind.
However, most clients form expectations regarding the outcome of a legal matter based
on conversations with their lawyer. An attorney should avoid the temptation to set
unreasonably high expectations during the initial interview process (when the lawyer
knows that the prospective client may be choosing between several attorneys). Of
course, you should never give the client the idea that you are guaranteeing a successful
result.
An attorney who has had no experience with legal malpractice might be surprised
to learn that many clients who are considering a legal malpractice claim think that their
attorney was “paid off” by the opposing attorney or party. Why would a client feel like
he has been “sold out?” This feeling is often caused by the failure of the attorney to meet
the expectations he has helped to set. If you tell your client (or prospective client) that
his claim is worth $100,000, and it ultimately settles for $5,000, you have some
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explaining to do. However, if you keep the client informed as to the status of the matter
you are handling, and you promptly let the client know of any important developments,
you can continue to manage the expectations of your client throughout the
representation. By doing so, the chances of surprise and bitter disappointment are
reduced.
Communicate
There is an old tale that goes like this:
A man died and was at the gates of heaven. St. Peter stood at the gate and asked
him if he wanted to go to heaven or hell. The man said, “Heaven, of course”. St. Peter told
him that before he made a final decision, he could have a tour of both places. The man
agreed. He got on an elevator and was soon greeted by Satan in Hell. The man was
shocked! Satan was dressed in a tuxedo, drinking a martini and offered the man a drink.
He led him into a beautiful casino where everyone won every game. Satan took him
outside and showed him the gardens and the endless rounds of golf that could be played
at the course there.
The man left and went back to St. Peter for his tour of Heaven. It was very nice …
beautiful music playing, quiet places to rest, peaceful and lovely. He thought it was very
pleasant, but nothing like the exciting fun times he had seen in Hell.
He told St. Peter, “I’ve made up my mind. I’m going to go to Hell”. He went into
the elevator and descended to Hell. When the doors opened and he stepped off, there was
fire and brimstone and terrible things happening all around him. He saw Satan and asked,
“What happened to all the wonderful things you promised me when I was here earlier?”
Satan replied, “Earlier you were a prospect…Now you’re customer!”
There are lessons to be learned from this story.
It is not possible to overstate the importance of effective communication with your
client. Clients’ phone calls should be returned promptly. If the primary attorney handling
the file cannot return the call, then another attorney at the firm, a legal assistant or a legal
secretary should return the call.

When clients feel that they are being treated as

unimportant, it is inevitable that they will feel that their case is not being handled
zealously. A less-than-favorable conclusion to the case will be blamed on this perceived
lack of attention.
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Communicating with a client is not only a good way to keep attorney-client
relations healthy; there is an affirmative ethical duty to keep clients apprised of the status
of their case. Georgia Rule of Professional Conduct 1.4 is entitled “Communication” and
reads as follows:
A lawyer shall explain a matter to the extent reasonably necessary to permit
the client to make informed decisions regarding the representation, shall
keep the client reasonably informed about the status of matters and shall
promptly comply with reasonable requests for information.
This ethical rule can become a problem when the attorney knows, or suspects, that he has
made a mistake in the course of representing the client. The attorney may feel that he can
repair the error and will therefore decide not to tell the client that their case is in peril.
This decision can rise to the level of fraud in a subsequent legal malpractice lawsuit and
is not worth the risk. Tell the clients the good, the bad and the ugly. It’s often a difficult
task, but the alternative is unacceptable: the client sues you for hiding the error from him.
Additionally, hiding the error can extend the statute of limitations, as certain types of
fraud will toll the statute of limitations until such time as the client knew, or reasonably
should have known, of the fraud. Furthermore, it should be noted that fraud committed
after the negligence can support a claim for punitive damages, even if no monetary
damages were caused by such fraudulent concealment. The Court of Appeals has held
that such behavior constitutes a breach of fiduciary duty, which can give rise to punitive
damages. (Holmes v. Drucker, 201 Ga. App. 687 (1991)).
Keep Yourself Apprised of the Status of a Case
In addition to keeping your client apprised of the status of his case, the attorney
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has a duty to keep himself apprised of the status. This may seem self-evident, but
attorneys can be held liable for the failure to diligently follow the status of their cases. In
Hipple v. Brick, 202 Ga. App. 571 (1992), a client sued his lawyer for failure to protect his
right of appeal in the prior action. In the underlying case, the client had a $39,000
judgment against him. The attorney then moved for judgment notwithstanding the
verdict or, in the alternative, a new trial. When the court denied the motion 13 months
later, the attorney did not receive notice of the entry of the order. After 35 days had
expired, the attorney learned of the order in a telephone call from opposing counsel. At
that point, the 30-day filing period for a notice of appeal had expired, and the attorney
took no action to resurrect the case (such as filing a motion to set aside the judgment in
order to gain a new 30-day period, under O.C.G.A. § 9-11-60 (d)). The client’s malpractice
claim was predicated on attorney Hipple's alleged negligence in failing to monitor the
status of the case and timely to inform Brick of the order so that an appeal could have
been taken. Attorney Hipple claimed he was entitled to summary judgment on the theory
that, as a matter of law, he breached no duty to his client in relying on the court to provide
notification to him of entry of the court's order on the motions, as it is standard practice
for attorneys to do so. The Court of Appeals held that O.C.G.A. §15-6-21 does not relieve
an attorney from keeping informed of the progress of a client’s case. (O.C.G.A. §15-621(c) places a duty on the judge to file his or her decision on a motion for new trial with
the clerk of the court in which the cases are pending and to notify the attorney or attorneys
of the losing party of his or her decision). According to the Court of Appeals, the attorney
has a separate and independent duty that arises from the contract with the client.
Therefore, even if the trial court had failed to send the notice, it would not have relieved
the attorney of his obligation to check for over one year. The Court of Appeals noted that
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in Bragg v. Bragg, 225 Ga. 494, 496 (1969), the Georgia Supreme Court had held that, “[i]t
is fundamental that it is the duty of counsel who have cases pending in court to keep
themselves informed as to the progress of the cases so that they may take whatever actions
may be necessary to protect the interests of their clients."
Explain the Meaning of Legal Documents to Clients
A general premise of Georgia law is that if a client signs a document, he is held to
have understood it and is subsequently bound by it. However, there are reported cases in
which a lawyer presented a document to his client for signature and was subsequently
sued because of the legal ramifications of the language.

For instance, in Little v.

Middleton, 198 Ga. App. 393 (1991), the defendant attorney had represented a client in a
personal injury case arising out of a car accident. The case settled against the tortfeasor
for his $25,000 liability limits. The settlement agreement released the tortfeasor and his
“heirs, executors, administrators, agents and assigns, and all other persons, firms or
corporations liable or who might be claimed to be liable....” The injured driver’s own
underinsured insurance carrier subsequently refused to pay the plaintiff based on her
execution of the release. The plaintiff then sued her attorney for legal malpractice, based
on her attorney’s failure to read her policy to determine whether there was UM insurance,
the failure to properly pursue the UM claim, and the failure to advise her as to the legal
effect of the release on her UM claim. The attorney filed a motion for summary judgment
asserting that the language of the release was clear, that the client should have understood
it and that the client was thus barred from suing him for any misunderstanding regarding
the effects of the release. The trial court granted the motion for summary judgment.
However, the Court of Appeals reversed, holding that a question of fact existed as to
whether the legal effect of the release posed to the plaintiff “a legal technicality that she
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was unequipped to appreciate as a non-lawyer.” Id. at 395. [The Georgia Supreme Court
granted cert., but subsequently vacated cert. after briefs were filed and the Supreme Court
heard oral argument.] The practical effect of Little is that an attorney must explain the
meaning of documents that are presented to a client for signature. While the need to
explain language varies depending on the sophistication and education of the client, the
safe approach is to explain language, including boilerplate that attorneys see on a daily
basis.
Fee Disputes
At least 25% of all legal malpractice claims arise out of fee disputes (some claim it is as
high as 75%). If you file a suit against a client for fees, any claim for legal malpractice
becomes a compulsory counterclaim, and an invitation to be sued. When you apply for
errors and omissions coverage, you likely will be asked whether you have sued a client for
legal fees within the past year. You are asked this question because insurance companies
know that fee disputes are a common cause for legal malpractice claims (legitimate or
not) to be filed. You are entitled to be paid for the legal services you provide. But when
deciding to file suit, keep in mind that your client may file a counterclaim that will cost
you time and money. You will have to pay your deductible on your policy, and your
insurance premiums may rise. You might suffer from bad publicity or damage to your
reputation. Make sure that the decision to sue a client is made with an understanding of
the professional and financial risks. Consider arbitration as an option.
Georgia case law currently allows you to put a clause in your attorney-client fee agreement
which limits the time within which a client may object to an invoice. You can further limit
the client’s right to object by requiring that the objection be in writing. As the law
currently is enforced, the client’s failure to object within the specified time period will
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forever bar the client from objecting to the invoice. Typical language used in a fee
agreement reads as follows: “Your failure to object in writing to any bill within thirty (30)
days of the date of each such bill shall constitute a waiver on your part of the right to
challenge the charges made for legal services and expenses on each billing statement.” In
Loveless v. Sun Steel 206 Ga. App. 247, 424 S.E.2d 887 (1992), the Court of Appeals
addressed a situation in which an attorney sued for unpaid legal fees. The former client
contended that he had verbally complained about the fees, and further, that he and the
attorney had an understanding that the fees would only be due under certain
circumstances. The Court of Appeals held that the written contract was binding and that
any ‘understanding’ would constitute parol evidence and be inadmissible within the
context of a dispute regarding a written attorney-client fee agreement.

It is also

important to note that this type of contractual provision limits the rights of the client, is
of questionable ethical propriety and has never been approved by the Georgia Supreme
Court. If your contract contains this type of provision, you should be very careful about
seeking to enforce it.
This concern arises out of the fact that Georgia law does not allow an attorney to
contractually limit the time in which a client may complain about legal malpractice [ie:
the statute of limitations for a legal malpractice claim is 4 years (or maybe six, if you had
a written fee contract), and an attorney generally may not decrease that time frame by
contractually limiting the time for a complaint to 30-days or some other time similar to
the above Loveless time limit]. It seems contradictory that a client can be limited to the
amount of time within which she may complain about substandard legal work vis-à-vis
the invoices but may not be limited to the amount of time she may complain about
substandard work in the context of a legal malpractice claim. That is a topic for an entire

Chapter 6
16 of 25

paper.

My best advice is: be careful when you attempt to limit your client’s

rights/remedies, as it can easily be construed as your placing your own interests ahead of
your client’s interests.
File Materials
Attorneys often hesitate to turn over their file materials to clients, particularly
clients who have not paid their bills or are threatening to file suit. Attorneys have a
statutory lien on clients' papers and money in their possession, and they "may retain the
papers until the claims are satisfied." O.C.G.A. §15-19-14 (a). However, Formal Advisory
Opinion of the State Bar of Georgia No. 87-5, states that an attorney “may not to the
prejudice of a client withhold the client's papers or properties upon withdrawal from
representation as security for unpaid fees.”
In Swift, Currie, McGhee & Hiers v. Henry, 276 Ga. 571 (2003), the Georgia
Supreme Court phrased the issue as follows: “Boiled down to its essence, the question is
this: Does a document created by an attorney in the course of representing a client belong
to the attorney or the client?” The answer fell squarely on the side of the client and relied
up the above-referenced Formal Advisory Opinion:
“An attorney's fiduciary relationship with a client depends, in large measure, upon full,
candid disclosure. That relationship would be impaired if attorneys withheld any and all
documents from their clients without good cause, especially where the documents were
created at the client's behest. See State Bar of Georgia, Formal Advisory Opinion No. 875 (September 26, 1988) (attorney may not, to the prejudice of client, withhold client's
papers as security for unpaid fees).” (Id. at 573)
What is “good cause?” The Supreme Court held that good cause to refuse to turn
over the documents “would arise where disclosure would violate an attorney's duty to a
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third party. Good cause might also be shown where the document assesses the client
himself, or includes "tentative preliminary impressions of the legal or factual issues
presented in the representation, recorded primarily for the purpose of giving internal
direction to facilitate performance of the legal services entailed in that representation."
(Id.) Missing from the Court’s definition of good cause was “the client hasn’t paid his bill.”
Most clients can make an argument that your retention of their files is causing them
damage. The better choice is not to give the appearance that you are holding the file
hostage.
Bar Complaints
If a client has filed a Bar Complaint against you, hire counsel to respond. There
are many defenses that may cause the State Bar to dismiss a complaint at the first stage.
It is not uncommon for a Bar Complaint that has no merit on its face to become a serious
matter because the responding attorney says too much, or, even worse, lies, in the initial
response. Hire someone who is experienced in these matters. It can save you a lot of
stress, and for a serious allegation, it can save your license.

Professionalism
Georgia rightfully puts an emphasis on Professionalism. As noted on the State Bar
of Georgia website, The Supreme Court has distinguished between ethics and
professionalism, to the extent of creating separate one-hour CLE requirements for
each. The best explanation of the distinction between ethics and professionalism that is
offered by former Chief Justice Harold Clarke of the Georgia Supreme Court:
". . . the idea that ethics is a minimum standard which is required of
all lawyers while professionalism is a higher standard expected of all
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lawyers."
Laws and the Rules of Professional Conduct establish minimal standards of
consensus impropriety; they do not define the criteria for ethical behavior. In the
traditional sense, persons are not "ethical" simply because they act lawfully or even within
the bounds of an official code of ethics. People can be dishonest, unprincipled,
untrustworthy, unfair, and uncaring without breaking the law or the code. Truly ethical
people measure their conduct not by rules but by basic moral principles such as honesty,
integrity and fairness.
https://www.gabar.org/aboutthebar/lawrelatedorganizations/cjcp/professionalism-cleguidelines.cfm
In Georgia, we have The Lawyer’s Creed and Aspirational Statement on
Professionalism. They read as follows:
A LAWYER'S CREED
To my clients, I offer faithfulness, competence, diligence, and good judgment. I will
strive to represent you as I would want to be represented and to be worthy of your trust.
To the opposing parties and their counsel, I offer fairness, integrity, and civility. I
will seek reconciliation and, if we fail, I will strive to make our dispute a dignified one.
To the courts, and other tribunals, and to those who assist them, I offer respect,
candor, and courtesy. I will strive to do honor to the search for justice.
To my colleagues in the practice of law, I offer concern for your welfare. I will
strive to make our association a professional friendship.
To the profession, I offer assistance. I will strive to keep our business a profession
and our profession a calling in the spirit of public service.
To the public and our systems of justice, I offer service. I will strive to improve
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the law and our legal system, to make the law and our legal system available to all, and
to seek the common good through the representation of my clients.
ASPIRATIONAL STATEMENT ON PROFESSIONALISM
The Court believes there are unfortunate trends of commercialization and loss of
professional community in the current practice of law. These trends are manifested in
an undue emphasis on the financial rewards of practice, a lack of courtesy and civility
among members of our profession, a lack of respect for the judiciary and for our systems
of justice, and a lack of regard for others and for the common good. As a community of
professionals, we should strive to make the internal rewards of service, craft, and
character, and not the external reward of financial gain, the primary rewards of the
practice of law. In our practices we should remember that the primary justification for
who we are and what we do is the common good we can achieve through the faithful
representation of people who desire to resolve their disputes in a peaceful manner and
to prevent future disputes. We should remember, and we should help our clients
remember, that the way in which our clients resolve their disputes defines part of the
character of our society and we should act accordingly.
As professionals, we need aspirational ideals to help bind us together in a
professional community. Accordingly, the Court issues the following Aspirational
Statement setting forth general and specific aspirational ideals of our profession. This
statement is a beginning list of the ideals of our profession. It is primarily
illustrative. Our purpose is not to regulate, and certainly not to provide a basis for
discipline, but rather to assist the Bar's efforts to maintain a professionalism that can
stand against the negative trends of commercialization and loss of community. It is the
Court's hope that Georgia's lawyers, judges, and legal educators will use the following
aspirational ideals to reexamine the justifications of the practice of law in our society
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and to consider the implications of those justifications for their conduct. The Court feels
that enhancement of professionalism can be best brought about by the cooperative
efforts of the organized bar, the courts, and the law schools with each group working
independently, but also jointly in that effort.
General Aspirational Ideals
As a lawyer, I will aspire:
(a) To put fidelity to clients and, through clients, to the common good, before selfish
interests.
(b) To model for others, and particularly for my clients, the respect due to those we call
upon to resolve our disputes and the regard due to all participants in our dispute
resolution processes.
(c) To avoid all forms of wrongful discrimination in all of my activities including
discrimination on the basis of race, religion, sex, age, handicap, veteran status, or
national origin. The social goals of equality and fairness will be personal goals for me.
(d) To preserve and improve the law, the legal system, and other dispute resolution
processes as instruments for the common good.
(e) To make the law, the legal system, and other dispute resolution processes available
to all.
(f) To practice with a personal commitment to the rules governing our profession and to
encourage others to do the same.
(g) To preserve the dignity and the integrity of our profession by my conduct. The
dignity and the integrity of our profession is an inheritance that must be maintained by
each successive generation of lawyers.
(h) To achieve the excellence of our craft, especially those that permit me to be the
moral voice of clients to the public in advocacy while being the moral voice of the public
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to clients in counseling. Good lawyering should be a moral achievement for both the
lawyer and the client.
(i) To practice law not as a business, but as a calling in the spirit of public service.
Specific Aspirational Ideals
As to clients, I will aspire:
(a) To expeditious and economical achievement of all client objectives.
(b) To fully informed client decision-making. As a professional, I should:
(1) Counsel clients about all forms of dispute resolution;
(2) Counsel clients about the value of cooperation as a means towards the productive
resolution of disputes;
(3) Maintain the sympathetic detachment that permits objective and independent advice
to clients;
(4) Communicate promptly and clearly with clients; and,
(5) Reach clear agreements with clients concerning the nature of the representation.
(c) To fair and equitable fee agreements. As a professional, I should:
(1) Discuss alternative methods of charging fees with all clients;
2) Offer fee arrangements that reflect the true value of the services rendered;
3) Reach agreements with clients as early in the relationship as possible;
(4) Determine the amount of fees by consideration of many factors and not just time
spent by the attorney;
(5) Provide written agreements as to all fee arrangements; and
(6) Resolve all fee disputes through the arbitration methods provided by the State Bar of
Georgia.
(d) To comply with the obligations of confidentiality and the avoidance of conflicting
loyalties in a manner designed to achieve the fidelity to clients that is the purpose of
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these obligations.
As to opposing parties and their counsel, I will aspire:
(a) To cooperate with opposing counsel in a manner consistent with the competent
representation of all parties. As a professional, I should:
(1) Notify opposing counsel in a timely fashion of any cancelled appearance;
(2) Grant reasonable requests for extensions or scheduling changes; and,
(3) Consult with opposing counsel in the scheduling of appearances, meetings, and
depositions.
(b) To treat opposing counsel in a manner consistent with his or her professional
obligations and consistent with the dignity of the search for justice. As a professional, I
should:
(1) Not serve motions or pleadings in such a manner or at such a time as to preclude
opportunity for a competent response;
(2) Be courteous and civil in all communications;
(3) Respond promptly to all requests by opposing counsel;
(4) Avoid rudeness and other acts of disrespect in all meetings including depositions
and negotiations;
(5) Prepare documents that accurately reflect the agreement of all parties; and
(6) Clearly identify all changes made in documents submitted by opposing counsel for
review.
As to the courts, other tribunals, and to those who assist them, I will aspire:
(a) To represent my clients in a manner consistent with the proper functioning of a fair,
efficient, and humane system of justice. As a professional, I should:
(1) Avoid non-essential litigation and non-essential pleading in litigation;
(2) Explore the possibilities of settlement of all litigated matters;
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(3) Seek non-coerced agreement between the parties on procedural and discovery
matters;
(4) Avoid all delays not dictated by a competent presentation of a client's claims;
(5) Prevent misuses of court time by verifying the availability of key participants for
scheduled appearances before the court and by being punctual; and
(6) Advise clients about the obligations of civility, courtesy, fairness, cooperation, and
other proper behavior expected of those who use our systems of justice.
(b) To model for others the respect due to our courts. As a professional I should:
(1) Act with complete honesty;
(2) Know court rules and procedures;
(3) Give appropriate deference to court rulings;
(4) Avoid undue familiarity with members of the judiciary;
(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of members of the
judiciary;
(6) Show respect by attire and demeanor;
(7) Assist the judiciary in determining the applicable law; and,
(8) Seek to understand the judiciary's obligations of informed and impartial decisionmaking.
As to my colleagues in the practice of law, I will aspire:
(a) To recognize and to develop our interdependence;
(b) To respect the needs of others, especially the need to develop as a whole person; and,
(c) To assist my colleagues become better people in the practice of law and to accept
their assistance offered to me.
As to our profession, I will aspire:
(a) To improve the practice of law. As a professional, I should:
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(1) Assist in continuing legal education efforts;
(2) Assist in organized bar activities; and,
(3) Assist law schools in the education of our future lawyers.
(b) To protect the public from incompetent or other wrongful lawyering. As a
professional, I should:
(1) Assist in bar admissions activities;
(2) Report violations of ethical regulations by fellow lawyers; and,
(3) Assist in the enforcement of the legal and ethical standards imposed upon all
lawyers.
As to the public and our systems of justice, I will aspire:
(a) To counsel clients about the moral and social consequences of their conduct.
(b) To consider the effect of my conduct on the image of our systems of justice including
the social effect of advertising methods. As a professional, I should ensure that any
advertisement of my services:
(1) is consistent with the dignity of the justice system and a learned profession;
(2) provides a beneficial service to the public by providing accurate information about
the availability of legal services;
(3) educates the public about the law and legal system;
(4) provides completely honest and straightforward information about my
qualifications, fees, and costs; and
(5) does not imply that clients' legal needs can be met only through aggressive tactics.
(c) To provide the pro bono representation that is necessary to make our system of
justice available to all.
(d) To support organizations that provide pro bono representation to indigent clients.
(e) To improve our laws and legal system by, for example:
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(1) Serving as a public official;
(2) Assisting in the education of the public concerning our laws and legal system;
(3) Commenting publicly upon our laws; and,
(4) Using other appropriate methods of effecting positive change in our laws and legal
system.
Practicing law with Professionalism does not equate to being a weak
lawyer. Attorneys who feel compelled to exploit every advantage and treat
opposing counsel like the enemy are not providing any extra benefit to their
clients, and they are doing a disservice to the legal community.
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THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM
(Founded 1989)

A Brief History of the Chief Justice’s Commission on Professionalism
Karlise Y. Grier, Executive Director
The mission of the Commission is to support and encourage lawyers to exercise the highest
levels of professional integrity in their relationships with their clients, other lawyers, the courts and
the public, and to fulfill their obligations to improve the law and legal system and to ensure access
to that system.
After a series of meetings of key figures in Georgia’s legal community in 1988, in February
of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on Professionalism,
the first entity of this kind in the world created by a high court to address legal professionalism. In
March of 1989, the Rules of the State Bar of Georgia were amended to lay out the purpose,
members, powers and duties of the Commission. The brainchild of Justice Thomas Marshall and
past Emory University President James Laney, they were joined by Justices Charles Weltner and
Harold Clarke and then State Bar President A. James Elliot in forming the Commission. The
impetus for this entity then and now is to address uncivil approaches to the practice of law, as many
believe legal practice is departing from its traditional stance as a high calling – like medicine and
the clergy – to a business.
The Commission carefully crafted a statement of professionalism, A Lawyers Creed and
Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’
relationships with colleagues, clients, judges, law schools and the public, and retained its first
executive director, Hulett “Bucky” Askew. Professionalism continuing legal education was
mandated and programming requirements were developed by then assistant and second executive
director Sally Evans Lockwood. During the 1990s, after the Commission conducted a series of
convocations with the bench and bar to discern professionalism issues from practitioners’ views, the
State Bar instituted new initiatives, such as the Committee on Inclusion in the Profession (fka
Women and Minorities in the Profession Committee). Then the Commission sought the concerns
of the public in a series of town hall meetings held around Georgia. Two concerns raised in these
meetings were: lack of civility and the economic pressures of law practice. As a result, the State Bar
of Georgia established the Law Practice Management Program.
Over the years, the Commission has worked with the State Bar to establish other programs
that support professionalism ideals, including the Consumer Assistance Program and the Diversity
Program. In 1993, under President Paul Kilpatrick, the State Bar’s Committee on Professionalism
partnered with the Commission in establishing the first Law School Orientation on Professionalism
Program for incoming law students held at every Georgia law school. This program was replicated
at more than forty U.S. law schools. It engages volunteer practicing attorneys, judges and law
professors with law students in small group discussions of hypothetical contemporary
professionalism and ethics situations.
In 1997, the Justice Robert Benham Community Service Awards Program was initiated to
recognize members of the bench and bar who have combined a professional career with outstanding
service to their communities around Georgia. The honorees are recognized for voluntary
participation in community organizations, government-sponsored activities, youth programs,
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religious activities or humanitarian work outside of their professional practice or judicial duties.
This annual program is now usually held at the State Bar Headquarters in Atlanta and is cosponsored by the Commission and the State Bar. The program generally attracts several hundred
attendees who celebrate Georgia lawyers who are active in the community.
In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third
executive director. In addition to providing multiple CLE programs for local bars, government and
law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a group that
informs and vets ideas of persons interested in development of professionalism programs. She
authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES OF THE
PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for
Professional Responsibility (July 2013) and recently added to the newly-released accompanying
Instructor’s Manual (April 2017). Ms. Hanson retired in August 2017 after a distinguished career
serving the Commission.
Today, the Commission, which meets three times per year, is under the direction and
management of its fourth executive director, attorney Karlise Yvette Grier. The Commission
continues to support and advise persons locally, nationally and globally who are interested in
professionalism programming and maintains a resource library to support its mission. The Chief
Justice of the Supreme Court of Georgia serves as the Commission’s chair, and Chief Justice P.
Harris Hines currently serves in this capacity. The Commission has twenty-two members
representing practicing lawyers, the state appellate and trial courts, the federal district court, all
Georgia law schools and the public. (See Appendix A). In addition to the executive director, the
Commission staff includes Terie Latala (Assistant Director) and Nneka Harris Daniel
(Administrative Assistant). With its chair, members and staff, the Commission is well equipped to
fulfill its mission and to inspire and develop programs to address today’s needs of the legal
profession and those concerns on the horizon. (See Appendix B).
The Commission works through committees (Access to Justice, Finance and Personnel,
Educational Video Projects, Professionalism Curriculum, Benham Awards Selection) in carrying
out some of its duties. It also works with other state and national entities, such as the American Bar
Association’s Center for Professional Responsibility and its other groups. To keep Georgia Bar
members abreast of professionalism activities and issues, there is a regular column on the
Professionalism Page of every issue of the Georgia Bar Journal. Current Commission projects
include: globalization of the law, the delivery of legal services, addressing issues of lawyers aging
in the practice of law, intergenerational communications, innovations in professionalism law school
curriculum and supporting access to justice initiatives.
After 29 years, the measure of effectiveness of the Chief Justice’s Commission on
Professionalism may ultimately rest in the actions, character and demeanor of every Georgia lawyer.
There remains work to do. The Commission’s leadership and dedication to this cause, along with
Georgia’s capable, committed and innovative bench and bar, will continue to lead the charge,
movement and dialogue on legal professionalism.
Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W.
Suite 104
Atlanta, Georgia 30303
(404) 225-5040
professionalism@cjcpga.org
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION
THE MEANING OF PROFESSIONALISM
The three ancient learned professions were the law, medicine, and ministry. The word
profession comes from the Latin professus, meaning to have affirmed publicly. As one legal scholar
has explained, “The term evolved to describe occupations that required new entrants to take an oath
professing their dedication to the ideals and practices associated with a learned calling.”1 Many
attempts have been made to define a profession in general and lawyer professionalism in particular.
The most commonly cited is the definition developed by the late Dean Roscoe Pound of Harvard
Law School:
The term refers to a group . . . pursuing a learned art as a common calling in the spirit
of public service - no less a public service because it may incidentally be a means of
livelihood. Pursuit of the learned art in the spirit of a public service is the primary
purpose.2
Thinking about professionalism and discussing the values it encompasses can provide
guidance in the day-to-day practice of law. Professionalism is a wide umbrella of values
encompassing competence, character, civility, commitment to the rule of law, to justice and to the
public good. Professionalism calls us to be mindful of the lawyer’s roles as officer of the court,
advocate, counselor, negotiator, and problem solver. Professionalism asks us to commit to
improvement of the law, the legal system, and access to that system. These are the values that make
us a profession enlisted in the service not only of the client but of the public good as well. While
none of us achieves perfection in serving these values, it is the consistent aspiration toward them that
defines a professional. The Commission encourages thought not only about the lawyer-client
relationship central to the practice of law but also about how the legal profession can shape us as
people and a society.
BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA
In 1986, the American Bar Association ruefully reported that despite the fact that
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’
professionalism, by contrast, may well be in steep decline:

1

DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994)

2

ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953)
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[Although] lawyers have tended to take the rules more seriously because of an
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have
also tended to look at nothing but the rules; if conduct meets the minimum
standard, lawyers tend to ignore exhortations to set their standards at a higher
level.3
The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover what
is minimally required of lawyers, “professionalism” encompasses what is more broadly expected
of them – both by the public and by the best traditions of the legal profession itself.
In response to these challenges, the State Bar of Georgia and the Supreme Court of Georgia
embarked upon a long-range project – to raise the professional aspirations of lawyers in the state.
Upon taking office in June 1988, then State Bar President A. James Elliott gave Georgia’s
professionalism movement momentum when he placed the professionalism project at the top of his
agenda. In conjunction with Chief Justice Marshall, President Elliott gathered 120 prominent judges
and lawyers from around the state to attend the first Annual Georgia Convocation on
Professionalism.
For its part, the Georgia Supreme Court took three important steps to further the
professionalism movement in Georgia. First, at the first Convocation, the Supreme Court of Georgia
announced and administered to those present a new Georgia attorney’s oath emphasizing the virtue
of truthfulness, reviving language dating back to 1729. (See also Appendix C). Second, as a result
of the first Convocation, in 1989, the Supreme Court of Georgia took two additional significant steps
to confront the concerns and further the aspirations of the profession. First, it created the Chief
Justice’s Commission on Professionalism (the “Commission”) and gave it a primary charge of
ensuring that the practice of law in this state remains a high calling, enlisted in the service not only
of the client, but of the public good as well. This challenging mandate was supplemented by the
Court’s second step, that of amending the mandatory continuing legal education (CLE) rule to
require all active Georgia lawyers to complete one hour of Professionalism CLE each year [Rule 8104 (B)(3) of the Rules and Regulations for the Organization and Government of the State Bar of
Georgia and Regulation (4) thereunder].
GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT
Beginning in 1990, the Georgia Supreme Court required all active Georgia lawyers to
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)
thereunder]. The one hour of Professionalism CLE is distinct from and in addition to the required
ethics CLE. The general goal of the Professionalism CLE requirement is to create a forum in which
lawyers, judges and legal educators can explore the meaning and aspirations of professionalism in

3
AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE SPIRIT OF PUBLIC SERVICE:” A
BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, (1986) P.7.
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contemporary legal practice and reflect upon the fundamental premises of lawyer professionalism
– competence, character, civility, commitment to the rule of law, to justice, and to the public good.
Building a community among the lawyers of this state is a specific goal of this requirement.
DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM
The Supreme Court has distinguished between ethics and professionalism, to the extent of
creating separate one-hour CLE requirements for each. The best explanation of the distinction
between ethics and professionalism that is offered by former Chief Justice Harold Clarke of the
Georgia Supreme Court:
“. . . the idea [is] that ethics is a minimum standard which is required of all
lawyers, while professionalism is a higher standard expected of all lawyers.”
Laws and the Rules of Professional Conduct establish minimal standards of consensus
impropriety; they do not define the criteria for ethical behavior. In the traditional sense, persons are
not “ethical” simply because they act lawfully or even within the bounds of an official code of
ethics. People can be dishonest, unprincipled, untrustworthy, unfair, and uncaring without breaking
the law or the code. Truly ethical people measure their conduct not by rules but by basic moral
principles such as honesty, integrity and fairness.
The term “Ethics” is commonly understood in the CLE context to mean “the law of
lawyering” and the rules by which lawyers must abide in order to remain in good standing before
the bar. Legal Ethics CLE also includes malpractice avoidance. “Professionalism” harkens back
to the traditional meaning of ethics discussed above. The Commission believes that lawyers should
remember in counseling clients and determining their own behavior that the letter of the law is only
a minimal threshold describing what is legally possible, while professionalism is meant to address
the aspirations of the profession and how we as lawyers should behave. Ethics discussions tend to
focus on misconduct -- the negative dimensions of lawyering. Professionalism discussions have
an affirmative dimension -- a focus on conduct that preserves and strengthens the dignity,
honor, and integrity of the legal system.
As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect
more of lawyers than mere compliance with legal and ethical requirements.”
ISSUES AND TOPICS
In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See Appendix
D) and an Aspirational Statement on Professionalism (See Appendix E). These two documents
should serve as the beginning points for professionalism discussions, not because they are to be
imposed upon Georgia lawyers or bar associations, but because they serve as words of
encouragement, assistance and guidance. These comprehensive statements should be utilized to
frame discussions and remind lawyers about the basic tenets of our profession.
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Specific topics which can be the subjects of Professionalism CLE include:
C
C
C
C
C
C
C
C
C
C
C
C
C
C

Access to Justice
Administration of Justice
Advocacy - effective persuasive advocacy techniques for trial, appellate, and other
representation contexts
Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early neutral
evaluation, other dispute resolution processes alternative to litigation
Billable Hours
Civility
Client Communication Skills
Client Concerns and Expectations
Client Relations Skills
Commercial Pressures
Communication Skills (oral and written)
Discovery - effective techniques to overcome misuse and abuse
Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation, socioeconomic
status
Law Practice Management - issues relating to development and management of a law
practice including client relations and technology to promote the efficient, economical and
competent delivery of legal services.
Practice Management CLE includes, but is not limited to, those
activities which (1) teach lawyers how to organize and manage their
law practices so as to promote the efficient, economical and
competent delivery of legal services; and (2) teach lawyers how to
create and maintain good client relations consistent with existing
ethical and professional guidelines so as to eliminate malpractice
claims and bar grievances while improving service to the client and
the public image of the profession.

C
C
C
C

C
C
C
C

Mentoring
Proficiency and clarity in oral, written, and electronic communications - with the court,
lawyers, clients, government agencies, and the public
Public Interest
Quality of Life Issues - balancing priorities, career/personal transition, maintaining
emotional and mental health, stress management, substance abuse, suicide prevention,
wellness
Responsibility for improving the administration of justice
Responsibility to ensure access to the legal system
Responsibility for performing community, public and pro bono service
Restoring and sustaining public confidence in the legal system, including courts, lawyers,
the systems of justice
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Roles of Lawyers
The Lawyer as Advocate
The Lawyer as Architect of Future Conduct
The Lawyer as Consensus Builder
The Lawyer as Counselor
The Lawyer as Hearing Officer
The Lawyer as In-House Counsel
The Lawyer as Judge (or prospective judge)
The Lawyer as Negotiator
The Lawyer as Officer of the Court
The Lawyer as Problem Solver
The Lawyer as Prosecutor
The Lawyer as Public Servant
Satisfaction in the Legal Profession
Sexual Harassment
Small Firms/Solo Practitioners

C
C
C

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the University
of Chicago Law Schools, often cautioned his students:
The lawyer is a man of many conflicts. More than anyone else in our society, he
must contend with competing claims on his time and loyalty. You must represent
your client to the best of your ability, and yet never lose sight of the fact that you are
an officer of the court with a special responsibility for the integrity of the legal
system. You will often find, brethren and sistern, that those professional duties do
not sit easily with one another. You will discover, too, that they get in the way of
your other obligations – to your conscience, your God, your family, your partners,
your country, and all the other perfectly good claims on your energies and hearts.
You will be pulled and tugged in a dozen directions at once. You must learn to
handle those conflicts.4
The real issue facing lawyers as professionals is developing the capacity for critical and
reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn. A
major goal of Professionalism CLE is to encourage introspection and dialogue about these issues.

4

MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994)
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APPENDIX A

CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

2017 - 2018
Members
The Honorable P. Harris Hines (Chair), Atlanta
Professor Nathan S. Chapman, Athens
Professor Clark D. Cunningham, Atlanta
The Honorable J. Antonio DelCampo, Atlanta
Mr. Gerald M. Edenfield, Statesboro
The Honorable Susan E. Edlein, Atlanta
Ms. Elizabeth L. Fite, Decatur
Ms. Rebecca Grist, Macon
Associate Dean Sheryl Harrison-Mercer, Atlanta
The Honorable Horace J. Johnson, Covington
The Honorable Steve C. Jones, Atlanta
Ms. Nicole C. Leet, Atlanta
Professor Patrick E. Longan, Macon
Ms. Maria Mackay, Watkinsville
The Honorable Carla W. McMillian, Atlanta
Mr. Brian D. “Buck” Rogers, Atlanta
Ms. Claudia S. Saari, Decatur
Ms. Adwoa Ghartey-Tagoe Seymour, Atlanta
Assistant Dean Rita A. Sheffey, Atlanta
Ms. Nicki Noel Vaughan, Gainesville
Mr. R. Kyle Williams, Decatur
Dr. Monica L. Willis-Parker, Stone Mountain

Advisors
The Honorable Robert Benham, Atlanta
The Honorable Brenda S. Hill Cole, Atlanta
Ms. Jennifer M. Davis, Atlanta
The Honorable Britt C. Grant, Atlanta
The Honorable Harold D. Melton, Atlanta
Professor Roy M. Sobelson, Atlanta

LIAISONS
Mr. Robert Arrington, Atlanta
Mr. Jeffrey R. Davis, Atlanta
Ms. Paula J. Frederick, Atlanta
Professor Nicole G. Iannarone, Atlanta
Ms. Tangela S. King, Atlanta
Ms. Michelle E. West, Atlanta
Ms. DeeDee Worley, Atlanta

Staff
Ms. Karlise Y. Grier, Atlanta
Ms. Terie Latala, Atlanta
Ms. Nneka Harris-Daniel, Atlanta

Italics denotes public member/non-lawyer
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APPENDIX B

MISSION STATEMENT
The mission of the Chief Justice’s Commission on
Professionalism is to support and encourage lawyers to exercise
the highest levels of professional integrity in their relationships
with their clients, other lawyers, the courts, and the public and
to fulfill their obligations to improve the law and the legal
system and to ensure access to that system.

CALLING TO TASKS
The Commission seeks to foster among lawyers an active
awareness of its mission by calling lawyers to the following
tasks, in the words of former Chief Justice Harold Clarke:
1.

To recognize that the reason for the existence of lawyers
is to act as problem solvers performing their service on
behalf of the client while adhering at all times to the
public interest;

2.

To utilize their special training and natural talents in
positions of leadership for societal betterment;

3.

To adhere to the proposition that a social conscience and
devotion to the public interest stand as essential elements
of lawyer professionalism.

ÉÉÉÉÉÉÉ
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APPENDIX C

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH

In 1986, Emory University President James T. Laney delivered a lecture on “Moral
Authority in the Professions.” While expressing concern about the decline in moral authority of all
the professions, he focused on the legal profession because of the respect and confidence in which
it has traditionally been held and because it has been viewed as serving the public in unique and
important ways. Dr. Laney expressed the fear that the loss of moral authority has as serious a
consequence for society at large as it does for the legal profession.
For its part, the Georgia Supreme Court took an important step to further the professionalism
moment in Georgia. At the first convocation on professionalism, the Court announced and
administered to those present a new Georgia attorney’s oath emphasizing the virtue of truthfulness,
reviving language dating back to 1729. Reflecting the idea that the word “profession” derives from
a root meaning “to avow publicly,” this new oath of admission to the State Bar of Georgia indicates
that whatever other expectations might be made of lawyers, truth-telling is expected, always and
everywhere, of every true professional. Since the convocation, the new oath has been administered
to thousands of lawyers in circuits all over the state.
Attorney’s Oath
I,_____________, swear that I will truly and honestly, justly, and uprightly demean myself,
according to the laws, as an attorney, counselor, and solicitor, and that I will support and defend
the Constitution of the United States and the Constitution of the State of Georgia. So help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on
Professionalism was asked to revise the Oath of Admission to make the wording more relevant to
the current practice of law, while retaining the original language calling for lawyers to “truly and
honestly, justly and uprightly” conduct themselves. The revision was approved by the Georgia
Supreme Court in 2002.

Chapter 7
12 of 19

APPENDIX C

OATH OF ADMISSION
TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,
justly and uprightly conduct myself as a member of this learned
profession and in accordance with the Georgia Rules of
Professional Conduct, as an attorney and counselor and that I will
support and defend the Constitution of the United States and the
Constitution of the State of Georgia. So help me God.”

As revised by the Supreme Court of Georgia, April 20, 2002
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APPENDIX D

A LAWYER’S CREED
To my clients, I offer faithfulness, competence, diligence, and good
judgement. I will strive to represent you as I would want to be represented and to be
worthy of your trust.
To the opposing parties and their counsel, I offer fairness, integrity, and
civility. I will seek reconciliation and, if we fail, I will strive to make our dispute a
dignified one.
To the courts, and other tribunals, and to those who assist them, I offer
respect, candor, and courtesy. I will strive to do honor to the search for justice.
To my colleagues in the practice of law, I offer concern for your welfare. I
will strive to make our association a professional friendship.
To the profession, I offer assistance. I will strive to keep our business a
profession and our profession a calling in the spirit of public service.
To the public and our systems of justice, I offer service. I will strive to
improve the law and our legal system, to make the law and our legal system available
to all, and to seek the common good through the representation of my clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E
ASPIRATIONAL STATEMENT ON PROFESSIONALISM
The Court believes there are unfortunate trends of commercialization and loss of
professional community in the current practice of law. These trends are manifested in an undue
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of
regard for others and for the common good. As a community of professionals, we should strive
to make the internal rewards of service, craft, and character, and not the external reward of
financial gain, the primary rewards of the practice of law. In our practices we should remember
that the primary justification for who we are and what we do is the common good we can achieve
through the faithful representation of people who desire to resolve their disputes in a peaceful
manner and to prevent future disputes. We should remember, and we should help our clients
remember, that the way in which our clients resolve their disputes defines part of the character of
our society and we should act accordingly.
As professionals, we need aspirational ideals to help bind us together in a professional
community. Accordingly, the Court issues the following Aspirational Statement setting forth
general and specific aspirational ideals of our profession. This statement is a beginning list of the
ideals of our profession. It is primarily illustrative. Our purpose is not to regulate, and certainly
not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a
professionalism that can stand against the negative trends of commercialization and loss of
community. It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use the
following aspirational ideals to reexamine the justifications of the practice of law in our society and
to consider the implications of those justifications for their conduct. The Court feels that
enhancement of professionalism can be best brought about by the cooperative efforts of the
organized bar, the courts, and the law schools with each group working independently, but also
jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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GENERAL ASPIRATIONAL IDEALS
As a lawyer, I will aspire:
(a)

To put fidelity to clients and, through clients, to the common good, before selfish
interests.

(b)

To model for others, and particularly for my clients, the respect due to those we call
upon to resolve our disputes and the regard due to all participants in our dispute
resolution processes.

(c)

To avoid all forms of wrongful discrimination in all of my activities including
discrimination on the basis of race, religion, sex, age, handicap, veteran status, or
national origin. The social goals of equality and fairness will be personal goals for
me.

(d)

To preserve and improve the law, the legal system, and other dispute resolution
processes as instruments for the common good.

(e)

To make the law, the legal system, and other dispute resolution processes available
to all.

(f)

To practice with a personal commitment to the rules governing our profession and
to encourage others to do the same.

(g)

To preserve the dignity and the integrity of our profession by my conduct. The
dignity and the integrity of our profession is an inheritance that must be maintained
by each successive generation of lawyers.

(h)

To achieve the excellence of our craft, especially those that permit me to be the
moral voice of clients to the public in advocacy while being the moral voice of the
public to clients in counseling. Good lawyering should be a moral achievement for
both the lawyer and the client.

(i)

To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E
SPECIFIC ASPIRATIONAL IDEALS
As to clients, I will aspire:
(a)

To expeditious and economical achievement of all client objectives.

(b)

To fully informed client decision-making.
As a professional, I should:
(1)
Counsel clients about all forms of dispute resolution;
(2)
Counsel clients about the value of cooperation as a means towards the
productive resolution of disputes;
(3)
Maintain the sympathetic detachment that permits objective and
independent advice to clients;
(4)
Communicate promptly and clearly with clients; and,
(5)
Reach clear agreements with clients concerning the nature of the
representation.

(c)

To fair and equitable fee agreements.
As a professional, I should:
(1)
Discuss alternative methods of charging fees with all clients;
(2)
Offer fee arrangements that reflect the true value of the services rendered;
(3)
Reach agreements with clients as early in the relationship as possible;
(4)
Determine the amount of fees by consideration of many factors and not just
time spent by the attorney;
(5)
Provide written agreements as to all fee arrangements; and,
(6)
Resolve all fee disputes through the arbitration methods provided by the
State Bar of Georgia.

(d)

To comply with the obligations of confidentiality and the avoidance of conflicting
loyalties in a manner designed to achieve the fidelity to clients that is the purpose
of these obligations.

As to opposing parties and their counsel, I will aspire:
(a)

To cooperate with opposing counsel in a manner consistent with the competent
representation of all parties.
As a professional, I should:
(1)
Notify opposing counsel in a timely fashion of any cancelled appearance;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(2)
(3)

(b)

Grant reasonable requests for extensions or scheduling changes; and,
Consult with opposing counsel in the scheduling of appearances, meetings,
and depositions.

To treat opposing counsel in a manner consistent with his or her professional
obligations and consistent with the dignity of the search for justice.
As a professional, I should:
(1)
Not serve motions or pleadings in such a manner or at such a time as to
preclude opportunity for a competent response;
(2)
Be courteous and civil in all communications;
(3)
Respond promptly to all requests by opposing counsel;
(4)
Avoid rudeness and other acts of disrespect in all meetings including
depositions and negotiations;
(5)
Prepare documents that accurately reflect the agreement of all parties; and,
(6)
Clearly identify all changes made in documents submitted by opposing
counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:
(a)

To represent my clients in a manner consistent with the proper functioning of a fair,
efficient, and humane system of justice.
As a professional, I should:
(1)
Avoid non-essential litigation and non-essential pleading in litigation;
(2)
Explore the possibilities of settlement of all litigated matters;
(3)
Seek non-coerced agreement between the parties on procedural and
discovery matters;
(4)
Avoid all delays not dictated by a competent presentation of a client’s
claims;
(5)
Prevent misuses of court time by verifying the availability of key
participants for scheduled appearances before the court and by being
punctual; and,
(6)
Advise clients about the obligations of civility, courtesy, fairness,
cooperation, and other proper behavior expected of those who use our
systems of justice.

(b)

To model for others the respect due to our courts.
As a professional I should:
(1)
Act with complete honesty;
(2)
Know court rules and procedures;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(3)
(4)
(5)
(6)
(7)
(8)

Give appropriate deference to court rulings;
Avoid undue familiarity with members of the judiciary;
Avoid unfounded, unsubstantiated, or unjustified public criticism of
members of the judiciary;
Show respect by attire and demeanor;
Assist the judiciary in determining the applicable law; and,
Seek to understand the judiciary’s obligations of informed and impartial
decision-making.

As to my colleagues in the practice of law, I will aspire:
(a)

To recognize and to develop our interdependence;

(b)

To respect the needs of others, especially the need to develop as a whole person;
and,

(c)

To assist my colleagues become better people in the practice of law and to accept
their assistance offered to me.

As to our profession, I will aspire:
(a)

To improve the practice of law.
As a professional, I should:
(1)
Assist in continuing legal education efforts;
(2)
Assist in organized bar activities; and,
(3)
Assist law schools in the education of our future lawyers.

(b)

To protect the public from incompetent or other wrongful lawyering.
As a professional, I should:
(1)
Assist in bar admissions activities;
(2)
Report violations of ethical regulations by fellow lawyers; and,
(3)
Assist in the enforcement of the legal and ethical standards imposed upon
all lawyers.

As to the public and our systems of justice, I will aspire:
(a)

To counsel clients about the moral and social consequences of their conduct.

(b)

To consider the effect of my conduct on the image of our systems of justice
including the social effect of advertising methods.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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As a professional, I should ensure that any advertisement of my services:
(1) is consistent with the dignity of the justice system and a learned profession;
(2) provides a beneficial service to the public by providing accurate information
about the availability of legal services;
(3) educates the public about the law and legal system;
(4) provides completely honest and straightforward information about my
qualifications, fees, and costs; and,
(5) does not imply that clients’ legal needs can be met only through aggressive
tactics.
(c)

To provide the pro bono representation that is necessary to make our system of
justice available to all.

(d)

To support organizations that provide pro bono representation to indigent clients.

(e)

To improve our laws and legal system by, for example:
(1)
(2)
(3)
(4)

Serving as a public official;
Assisting in the education of the public concerning our laws and legal
system;
Commenting publicly upon our laws; and,
Using other appropriate methods of effecting positive change in our laws
and legal system.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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While a lot of lawyers do not like “slip and fall” or “trip and fall” cases, I really find them challenging and enjoyable.
Almost every piece of evidence in a fall case can be a “double-edged sword.” For example:
·
·
·
·

if the hazard was obvious to the defendant, then shouldn’t it also be obvious to the plaintiff as she approached it?
if a defendant employee should have seen the hazard when inspecting the premises, doesn’t this also show that
plaintiff should have seen the hazard while approaching it?
if the plaintiff has no idea what the substance is or where it came from, how is the defendant supposed to know?
if the defendant should have known condensation sometimes leaks from a cooler onto the floor, shouldn’t the
plaintiff also know this?

In addition to the above issues, Georgia case law is full of many conflicting appellate court opinions. Thus, trying
fall cases can be very challenging. In spite of these challenges, if a fall case is presented properly, the jury verdicts can be
substantial. I have been successful in obtaining several multi-million dollar recoveries in fall cases, along with many high six
figure ones. In fact, every time we have tried a fall case to a jury, my client has received a jury verdict that was several
times higher than the best offer. It is for this reason that I believe insurance companies & corporate defendants routinely
undervalue the potential jury verdicts in a fall case.

Trial Technique # 1:
Use the Defendant’s 30(b)(6) Representative’s Testimony to Prove a
Hazard Existed.
Proving the hazard sounds elementary and essential. However, it is one of the easiest issues to overlook at trial.
For instance, it is tempting to take for granted that “everyone will know water on a floor is a slipping hazard” or that “an
unpainted elevation change presents a tripping hazard.” Even though the jury may know this to be true, there is great value
in presenting proof of the hazard. Simply stated, it makes your case much more compelling.
One of the most effective means of “proving the hazard” is through the use of a Rule 30(b)(6) deposition of the
corporate representative of the defendant. I usually like to notice a 30(b)(6) depo after I have taken all the fact witnesses.
Then, it is helpful to start with the very basic questions about the case and pin down the representative on these issues.
This will help limit the scope of what you have to prove at trial and make the case more compelling. I have broken
down these questions into several subcategories below, in the order that I like to address them in the deposition:
A.

Get the corp. rep. to admit that they are speaking on behalf of the Defendant.
·
·
·

B.

Go through each catagory of knowledge listed on the 30(b)(6) Notice of Depo.
Attach it to the deposition as Exhibit “A.”
Have them acknowledge that they are the appointed representative with corporate knowledge to speak on
each catagory. This keeps the defendant from “wiggling free” from any admissions the deponent may
make in the deposition.

Identify the cause of the fall.
·

“Do you agree my client slipped on water near the freezer (or insert whatever hazard is specific to your
case)?”
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If yes– Pin them down that there was no other known cause of the fall.
If no– What evidence do you have that anything else caused her to fall?
C.

Have the corp. rep. admit that the cause of the fall presents a slipping/tripping hazard for customers.

This is a section of questions that can be easily overlooked, but that is vitally important. I typically like to start with
the employee training/safety training manual (if one exists.) In any event, the representative is usually very anxious to admit
that employees are trained to look for foreign items, spills, etc. on the floor (and if they won’t, then it likely gives you an
inadequate training claim). The corporate representative is usually very anxious to tell you that everyone is adequately
trained to look for such issues on the floor, and even have a plan to clean them up if and when they are found. Once this is
established, then move to the line of questioning that qualifies the cause of the fall as something they would have identified
and cleaned up pursuant to their safety training.
Once this is established, then move into the reasons for having these
policies – to protect customers from falling hazards — and get them to admit the cause of the fall in your case could constitute
a slip/trip hazard to a customer. A typical line of question looks as follows:
·
·
·
·
·

Identify the safety training manual and the section on keeping the premises free from any hazards.
Admit that the policy was in force on date of fall.
“Pursuant to this safety policy, you and your employees are trained to look for foreign items, water, spills,
etc. on the floor, right?”
“And if an employee finds a substance on the floor, what is the proper procedure to follow per the safety
policy ?”
“Pursuant to your safety training, if you or an employee had seen the water/spill/etc. before my client fell,
would you have followed your safety policy and cleaned it up or put out a sign?”

There is really no good answer to this question. If they say no, they are admitting they would leave a
hazard on the floor (in violation of their own safety policy) and don’t really care about customer safety. If
they say yes, then they are admitting it was a hazard. In my experience, they will usually go for the latter
and say they would have cleaned it up/put out a sign, etc. per the safety policy.

·

“And one of the reasons that you would clean it up/put out a sign is that the foreign substance/water/spill
could present a slipping danger to customers, right?”

Again, there is really no good answer to this question. If they say no, they just look stupid. Follow up
with “then there is really no reason for the safety training/policy of removing foreign substances, right?”
If they say yes, they are admitting that what my client fell on was a slipping hazard.

·
·
D.

“So you agree that the water/spill/etc. could present a slipping hazard to customers on the day my client
was on your premises shopping?” Pin them down on this.
“That is one of the reasons you would have cleaned it up/put out sign had you discovered it?”

Once you have established the foreign substance is a hazard, have the defendant describe how it could cause a

fall.

These questions are great not only for trial, but also to oppose a summary judgment motion. Once the court reads
the defendants own testimony describing how the hazard could have caused a fall, it goes a long way towards surviving
summary judgment. I like to make the defendant’s representative tell me how the substance is slippery or could otherwise
cause a customer’s foot to slip. If they begin to waffle on these questions, go back to the fact that they have already admitted
it was a hazard and they would have cleaned it up pursuant to their safety policy. Get them to admit that the reason they

Chapter 8
5 of 8

have the safety policy is to prevent customers from falling. (Again, this seems elementary and essential, but it makes great
testimony for the jury.0
So, the question is, how could this cause a customer to fall? A typical line of questioning on this
issue would look as follows:
·
·
·
·
·
·
·

·
·

·

You just told me the water/spill/etc. on the floor could present a slipping danger to customers, and that you
would have identified it as such and removed it pursuant to your safety policy?
Now, please describe for me how it (water, spill, raised elevation, etc..) could cause a customer to fall?
Can liquid on a tile floor cause it to become slick or slippery?
What about liquid or water on the floor makes it slick? How does that work?
Could it make a customer’s foot slip out from under them?
Can a raised elevation present a tripping hazard? How so?
How could a customer trip on the unpainted edge? (Get them to explain the very basics of how it could
catch their toe and cause them to stumble and fall, etc...)
Is the floor a hard tile floor?
If a customer did slip and fall on the hard tile floor,

could they injure themselves?

Again, there is no good answer to this question. If they say no, they look stupid. If they say yes, they are
admitting my client could have been injured in the manner he claimed.
“If you strike your elbow on the hard, tile floor, could it fracture your elbow joint, etc. (adjust to facts of your
case)?”

You can take this line of questioning as far as you want to go with it, depending on your facts. You can use this line
of questioning to help with causation, etc. There are really no good answers for these questions, and they make for great
cross-examination at trial.

Trial Technique # 2:

Have Defendant Admit that It WANTED My Client (Bad

Knees, Poor Vision and all) to Come onto Its Property and

Spend Money.

This is another very basic but often overlooked areas where it is easy to score points with the jury. It is a basic
concept that everyone knows to be true, but it is very helpful to articulate it and have the jury hear the Defendant admit that
it WANTED my client to come onto its premises and spend his/her money. Have them admit that is THE REASON they
are in business – so that my client and any other members of the general public can come in to their store/hotel/etc and spend
money buying their stuff . Have them admit they are a “for profit” business, and their intention is to make money from
customers coming onto their property and shopping with them.
This leads to a great way to rebut a Defendant who is pointing to a client’s physical problems for the cause of the fall
– like bad knees, poor vision, advanced age, etc... Go the next step and have the corporate representative admit that it opens
its store to all members of the public (old and young, good knees and bad knees, good vision and poor vision, good
health and bad health, those wearing flip flops and those wearing tennis shoes,etc... ). Importantly, get them to admit
that:
·
·

they WANTED my client’s presence in the store that day,
they WANT him and others like him to come and spend their money in their store,
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·
·

they WANT their store to be a safe place for anyone looking to spend money there, and
they WANT customers to believe it is safe for them to come inside and spend money.
These questions can be adjusted to the facts of your case, but a typical line of questioning goes as follows:
·

You agree that my client was present to shop at your store on the date of the fall?

·

And you agree that GIANT BOX STORE wants members of the general public, like my client, to come in and
shop and spend money at its store?
GIANT BOX STORE opens its store to everyone?
This includes the young and the elderly?
The strong and the feable?
Those with good knees and those with bad knees? (Adjust to facts of case)
Those with walkers and those without?
The handicapped and the able bodied?
Those with good vision and those with bad vision?
Those wearing flip flops and those wearing tennis shoes?
I mean, GIANT BOX STORE would not and has not ever refused to take anyone’s money because they were
(wearing flip flops, too old, poor vision etc..) right?
No signs saying “Don’t wear flip flops” etc....?
GIANT BOX STORE is in business to get customers inside the store so it can make a profit, right?
GIANT BOX STORE wants as many customers as possible, etc......

·
·
·
·
·
·
·
·
·
·
·
·
·
·
·
·
·
·
·

If no, do you have any evidence that he/she was there for some other reason?
If so, what is it?
If not, then you don’t have any evidence he/she was there for any reason except to shop and spend money
at your store?

And GIANT BOX STORE wants its premises to be safe for all members of the public?
GIANT BOX STORE wants its premises to be safe for the young as well as the old? For those with physical
ailments and those without?
so GIANT BOX STORE knows customers with all types of physical ailments, including...(plug in here any
ailments specific to your client) will be coming onto its premises to spend their money?
so GIANT BOX STORE knows it has to keep its premises safe for young and the old, those with good
vision/bad vision, etc...
And there are some things that may not present a tripping hazard for a young, able bodied (good vision,
etc....) person but that could present a hazard for an elderly (poor vision, etc...) person?
GIANT BOX STORE seeks to keep its premises safe for all, right?
GIANT BOX STORE wants its customers to think and feel like its premises are safe for them to come inside
and spend money?

I try to avoid using the word “duty” in my questions because it usually draws an objection for “legal conclusion.”
Depending on your circumstances, you may or may not want to use the word “duty.”

Trial Technique #3:

Simplify Liability Arguments in Closing Through the Use of
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Two Blow-Ups
As everyone knows, the case law concerning slip and fall cases can be very confusing and sometimes conflicting. It
is unreasonable to expect a jury to clearly understand decades of case law that can be confusing to most lawyers. Jury
charges are a challenge even for the lawyers. Therefore, I like to boil it down to very simple arguments through the use of the
following two blow-ups:
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A.

O.C.G.A.§51-3-1

— boils down the law to one sentence and 4 basic elements.

Of the four elements listed below, usually only the last one is in dispute.
you want it – on the Defendant’s failure to keep the premises safe.

This puts the jury’s focus exactly where

STATE BAR SERIES

A View From The Frontlines:
A Products Liability Trial In 2019
Presented By:
Lance A. Cooper
The Cooper Firm
Marietta, GA
Andre S. “Drew” Ashby
The Cooper Firm
Marietta, GA

Chapter 9
1 of 12

Bucket Truck Defect Lawsuits
Lance Cooper (lance@thecooperfirm.com)
Drew Ashby (drew@thecooperfirm.com)
Amanda Lavery (amanda@thecooperfirm.com)
The Cooper Firm
531 Roselane Street, Suite 200
Marietta, GA 30060
(770) 427-5588

Bucket truck is the common industry term for these devices, but they also go
by the terms “cherry picker,” “aerial lift,” or (as ANSI defines them) “VehicleMounted Elevating and Rotating Aerial Devices.”
This paper is a summary of some information we have learned along the
way. We hope it is helpful.
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I.  

MUST-KNOW POINTS FOR ANY PROPER EVALUATION

There are several things you must know in order to properly evaluate a
bucket truck case. Every bucket truck case will turn in some way (large or small) on
inspection and maintenance, which relates to both the Owner as well as the
Operator/User of the boom. In turn, this could also relate to any person/entity that
inspected or performed any repair/maintenance on the boom.
Here is a summary checklist of things we have learned to look for on these
fronts. This is certainly not exhaustive, but it’s a good starting point. There is a
good bit of overlap between the topics, but each point is critical. Remember,
Owners and Operators have different and overlapping duties to inspect and
maintain the boom, and much of your case will likely turn on those points.
A.  
1.  
2.  

3.  
4.  

5.  

6.  
7.  

Owner of the Boom

Who/Where did you buy it from? We need all purchase paperwork.
If it was used, what shape was it in when you bought it?
a.   Was it inspected directly before/after you bought it? Was the
inspection done by a professional? If so, you need the documentation.
b.   Is there any sort of remaining warranty on the boom? If so, have you
done what is needed on your end to maintain the warranty (i.e., most
manufacturers make you jump through hoops to keep your warranty,
like use them for inspection, repairs, etc.)
How do you fulfill your duties to inspect and maintain the boom? See
subsection (C) below for more detail.
Who has ever inspected the boom? Has a third-party ever inspected it?
When? We need every record of inspection.
a.   Do you inspect the boom at any sort of timed interval? What times? Do
your inspections differ for different intervals (e.g., are any more
thorough than others)? Describe in detail all of the things that you
inspect on the boom and how you do those inspections.
Who has ever maintained or performed maintenance on the boom, no
matter how small? We need every name and every record of that
maintenance.
a.   Is the boom often repaired or maintained at the same place? If so, we
need all of those records.
Who are all of the people that have ever operated the boom? Have any of
them been fired? If so, why? We need contact information for all of them.
Be as honest as possible, has anyone ever used the boom in an improper
way? For example, have they ever used it as a lifting device (in an
unauthorized way), to lower weighted objects (like branches) from a
height, or pushed the bucket or any part of the boom against another
object? We need to know everything.
a.   Identify every possible item that could ever be in the bucket (or
attached to the bucket) at any one time. This includes people, tools,
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8.  

9.  

10.  

11.  

12.  
13.  

14.  

rope/chain, safety equipment, and even the bucket liner (a plastic liner
that fits inside the bucket as an additional layer of electric insulation).
Independently verify the weight of those items so you can know
whether there will be an overload defense, something that should not
(by itself) dissuade you from pursuing the case.
b.   Note: This is important for a structural failure case, and less important
for other types of incidents.
Are there any pictures of the boom before/during/after the incident (even if
they are many years before)? If so, we need all of them, regardless of
where they are located.
Has the bucket truck ever been red-tagged (i.e., taken out of service) for
any issue whatsoever? If so, who took it out of service? When and for what
reason(s)? We need all documentation.
Review the Operator’s Manual and ANSI A92.2 and check whether they are
complying with their obligations under those documents.
a.   Where do you keep the Operator’s Manual? ANSI requires that you
keep a copy in the vehicle.
Has it ever been the subject of any recalls or manufacturer warning
campaigns?
a.   Check their response against all recalls shown on NHTSA’s website.
b.   If so, did they comply with the recall, even if the recall only asked
them to send information back to the manufacturer?
Have you complied with all of your warranty obligations? Check against the
warranty language.
Have you ever contacted the manufacturer or seller for any reason other
than to purchase the boom?
a.   Explain why. Any problems or issues with the boom? We need all
records of any contact.
Have you ever heard of this problem [insert failure mode] happening
before, whether on this boom or any other? Do you know anyone who has?
a.   Note: This question is not only important to discover Other Similar
Incidents (“OSIs”), but also to find out what kind of notice your people
had about this issue.
B.  

Operator/User of the Boom

The operator uses the boom every day. They are the first line of defense for
catching a problem before it becomes catastrophic, even though the owner has
separate inspection obligations under the ANSI A92.2 (see § III(A) supra).
1.  

2.  

Other than you, identify every other person who has operated the boom
(even if it was just for a day)? How long have you operated it? We need the
contact information of every operator.
Do you do a pre-trip inspection before using the boom each time? If so,
describe in detail what you do.
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3.  

Who has ever inspected the boom? Has a third-party ever inspected it?
When? We need every record of inspection.
a.   Do you inspect the boom at any sort of timed interval? What times? Do
your inspections differ for different intervals (e.g., are any more
thorough than others)? Describe in detail all of the things that you
inspect on the boom and how you do those inspections.
4.   Who else is responsible for inspecting the boom? Is the owner or anyone
else at the company responsible? Be honest, do they inspect the boom like
they are supposed to? We need all names, what those people do, how often
they do it, and contact information for each one.
5.   Be as honest as possible, has anyone ever used the boom in an improper
way? For example, have they ever used it as a lifting device (in an
unauthorized way), to lower weighted objects (like branches) from a
height, or pushed the bucket or any part of the boom against another
object? We need to know everything.
a.   Identify every possible item that could ever be in the bucket (or
attached to the bucket) at any one time. This includes people, tools,
rope/chain, safety equipment, and even the bucket liner (a plastic liner
that fits inside the bucket as an additional layer of electric insulation).
Independently verify the weight of those items so you can know
whether there will be an overload defense, something that should not
(by itself) dissuade you from pursuing the case.
b.   Note: This is important for a structural failure case, and less important
for other types of incidents.
6.   Did you ever notice anything wrong with the boom? Did it ever do anything
funny?
7.   Did you ever report that the boom needed to be repaired only to be ignored
or (for whatever reason) the boom was never repaired?
8.   Review the Operator’s Manual and ANSI A92.2 and check whether they are
complying with their obligations under those documents.
9.   Has the bucket truck ever been red-tagged (i.e., taken out of service) for
any issue whatsoever? If so, who took it out of service? When and for what
reason(s)? We need all documentation.
10.   Has it ever been the subject of any recalls or manufacturer warning
campaigns?
a.   Check their response against all recalls shown on NHTSA’s website.
b.   If so, did they comply with the recall, even if the recall only asked
them to send information back to the manufacturer?
11.   Have you complied with all of your warranty obligations? Check against the
warranty language.
12.   Have you ever contacted the manufacturer or seller for any reason other
than to purchase the boom?
a.   Explain why. Any problems or issues with the boom? We need all
records of any contact.
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13.   Have you ever heard of this problem [insert failure mode] happening
before, whether on this boom or any other? Do you know anyone who has?
a.   Note: This question is not only important to discover OSIs, but also to
find out what kind of notice your folks had about this issue.
C.  

Inspections

ANSI A92.2 sets forth the inspection duties and requirements of both owners
(section 8) and operators (section 10).
1.  

2.  
3.  
4.  
5.  

6.  
7.  

Who does them and when?
a.   Who trained these people to perform
inspections? Do the persons inspecting or
training really know what they are doing?
What do they inspect and how do they inspect
it?
Are inspections documented?
Has a third-party ever inspected the boom?
Who was inspecting for [insert failure mode]?
What were they looking for and how often
were they doing it?
We need all documentation of any inspection.
Has an inspection ever led to a repair being
done?
D.  

1.  

2.  

3.  

4.  

Maintenance

Is maintenance done in-house or by a third-party? Identify any person (if
in-house) who performed any maintenance, and/or company who has ever
performed any maintenance on the boom.
a.   Get records of all maintenance, even if you have to get them from a
repair facility.
Has the bucket truck ever been red-tagged (i.e., taken out of service) for
any issue whatsoever? If so, who took it out of service? When and for what
reason(s)? We need all documentation.
Has it ever been the subject of any recalls or manufacturer warning
campaigns?
a.   Check their response against all recalls shown on NHTSA’s website.
b.   If so, did they comply with the recall, even if the recall only asked
them to send information back to the manufacturer?
We need all documentation of any maintenance, recall, or manufacturer
warning campaign.
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II.  

TYPES OF DEFECTS TO LOOK FOR
A.  

Structural Failure

Structural failure can take many different forms. It can be the failure of a
steel component (including the boom itself), the fiberglass portion of the boom, or
even something like a bolt or metal cable. Regardless of the part, the reason for the
failures often fall into three different areas:
1.  

Bad design

Bad design is the most likely candidate for any failure. Among other reasons,
this is because the industry standard is vague (which invites—even begs for—
manufacturers to “game” the process), some of the manufacturers are shockingly
unsophisticated, and bad design can cause failure even if you have a manufacturing
defect of some sort (i.e., they often go hand-in-hand). It is also because if the
industry standard were followed as intended, the boom would be incredibly strong
and able to withstand a substantial amount of wear and tear before failing.
See § III(A) and V(B) below for more details.
2.  

Bad Manufacturing

By definition, failures occur in areas of high stress. The engineering term for
this is stress concentration. Stress concentration can be made worse than
necessary due to bad design, bad manufacturing, or both.
Welds are always important because they are almost always stress
concentration areas. A bad weld is critical because it is likely already an area that
suffers from high stresses that is prone to cracking or failure. Bad welds can even
increase the already high stresses in an area simply due to their shape or the
method in which they were done (i.e., even if they “look perfect” to the casual
observer). If your failure was in or around a weld, always have both a welding
expert and a design expert look at it. The weld expert will tell you whether the weld
itself is bad, and the design expert should be able to tell you whether the form of
the weld increased the stresses that led to failure.
Of course, there is always the chance that the manufacturer used an
identical looking but incorrect part to manufacture your boom. In that instance,
your issue of bad manufacturing claim would go hand-in-hand with your bad
material issue below.
3.  

Bad Material(s)

You must always look past what others assume and actually verify that the
manufacturer used the correct materials to make the boom. All steel and all
fiberglass are not created equal, you must perform strength tests and/or chemical
analyses to confirm what materials the manufacturer used.
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If you encounter an issue with bad steel, and the steel is in any sort of tube
form (whether round, square, rectangular, etc.) then the steel may be governed by
separate steel standards like ASTM A500 or A700.
B.  

Unexpected Movement and Tip Over

The first question you should have in any tip over incident is whether the
outriggers were out and engaged with the ground. The outriggers are stability arms
that extend out from the body of the truck and increase the stability of the truck
when properly engaged (preventing tip over). If they weren’t engaged, your tip
over case could be difficult (but certainly not impossible). If they were engaged,
you may have a much better case. Either way, these cases are usually very difficult
as it often takes a substantial event to tip them over, and that event often involves
an unexpected load being applied to the boom (e.g., a telephone pole on the boom
while it is in use).

Bucket truck booms must
meet certain stability standards set
forth in section 4.5 of ANSI A92.2,
and their stability must be verified
with required testing.
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C.  

Electrocution

Bucket truck booms are required to protect
bucket occupants from electrocution under certain
circumstances. The proper name for this is that the
bucket is “dielectrically insulated.” ANSI provides
some specific requirements that the boom must meet
and, to the extent the boom is being used in
situations that warrant monitoring of that insulation,
the boom should be tested at regular intervals to
ensure it maintains sufficient dielectric insulation.
The dialectic testing requirements are set forth
in section 5 of ANSI A92.2.
Bucket truck electrocutions often occur due to a lack of proper insulation.
This can take any number of forms, but the ones you should be most concerned
about are the ones that can harpoon your client’s case. Those are things like
improperly maintaining the dielectric insulating qualities of the boom, failure to
inspect for any problems, and failing to periodically test and certify the dielectric
insulation of the boom.
Improper repairs are also important to watch out for. Only insulated
hydraulic hoses should be installed on a bucket truck boom, because hydraulic
hoses ordinarily have metal inside of them reinforcement (which will conduct
electricity closer to the operator).
III.   INDUSTRY STANDARDS
A.  

ANSI A92.2
1.  

Overview

ANSI A92.2 is the main standard for bucket truck booms. It applies to both
manufacturers and users alike. For manufacturers, it provides various design
requirements. For users, it provides various safety requirements that must be
followed; mostly related to use, maintenance, and inspection of the aerial device
(also known as a “boom”).
2.  

Manufacturer Requirements
i.  

Structural Safety Factor (Structural Failure)

For manufacturer requirements, the operative sections are 4.1, and 4.2, with
4.2 being the most important. In short—and in plain English—that section requires
a manufacturer’s boom design to be made of materials that are twice as strong as
the highest calculated stress in that material (for ductile materials like steel) and
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five times as strong (for non-ductile materials like fiberglass). This is known as the
two-to-one or five-to-one structural safety factor. You could also call it a 100% or
500% safety factor. Regardless of what you call it, those safety factors should
remain in place even after things like stress concentrations, dynamic loading, and
operating the boom on a five degree slope are taken into account (i.e., all things
that would increase—possibly substantially—the stresses within the boom).
Here are the relevant portions from the 2009 version of ANSI A92.2:
Section 4. Design Requirements
4.1 Basic Principles. The design and manufacture of the aerial device
shall comply with the principles outlined in this standard. Sound
engineering principles and reasonable assumptions consistent with all
data regarding intended use and anticipated environment shall be
applied in the design of aerial devices, with due respect to the fact that
the units carry personnel.
4.2 Structural Safety Factors. Structural elements of the aerial
device which support the platform, the platform itself, and material
carrying attachments, if so equipped, shall have a design stress as
stated herein. The calculated design stress shall be based on the
combined rated load capacity and weight of the support structure.
For ductile materials, the design stress shall not be more than 50% of
minimum yield strength of the material.
For non-ductile material(s) and fiberglass reinforced plastic, the design
stress shall not be more than 20% of the minimum ultimate strength
of the material.
For chains, wire rope assemblies and components rated according to
ultimate strengths, the design loads shall not be more than 20% of the
ultimate strength.
Some components that have been qualified by test and or acceptable
design criteria shall be considered as providing equivalent levels of
safety in accordance with this section. Examples include gears, gear
boxes, threaded fasteners and bearings.
For these components, the original manufacturer’s ratings shall not be
exceeded.
The analysis shall consider the effects of the following:
-Stress concentrations
-Dynamic loadings
-Operation on a 5 degree slope
-Ambient temperatures for which the aerial device has been
designed.
-Loads produced during travel and mobile operations.
-Loads produced from wind.
-Loads produced from manual forces applied at the upper periphery
of the platform (Minimum value shall be 50 pounds applied
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horizontally for aerial devices designed to carry one person and 100
pounds applied horizontally for aerial devices designed to carry
more than one person.)
-Loads that include column loading (Maximum load on any column
at the rated load capacity of the aerial device in any position shall
not exceed 50% of the load that would cause deformation.)
ii.  

Stability (Tip Over)

Section 4.5 of ANSI A92.2 addresses the stability requirements with
which manufacturers must comply.
In essence, the bucket truck must be able to hold 1.5x of its load
capacity in any configuration of the boom while the truck is on a firm and
level surface. Section 4.5.1. If the boom is designed to lift both people and
other supplemental loads simultaneously (e.g., if there is a lift hook designed
to allow the boom to carry other loads), the boom must meet this
requirement with the bucket and the lift hook simultaneously loaded to 1.5x.
Id. For operation of the boom on a five degree slope, this requirement
changes to 1.33x. Section 4.5.2.
iii.  

Dielectric Insulation (Electrocution)

The requirements here are too numerous to list. See section 5 of ANSI
A92.2.
3.  

Binding Federal Regulation

ANSI A92.2 is fairly unique, in that OSHA has adopted it as a binding federal
regulation. Thus, when a manufacturer (or your client) violate it, they have violated
a federal regulation. Practically speaking, this means virtually nothing. As we have
discovered, OSHA could not care less about this regulation and it has zero intent to
enforce it against manufacturers. But the upside is two-fold: (1) a clear violation
gives NHTSA something to sink its teeth into when considering whether to force a
recall, and (2) arguing to the jury that a manufacturer violated federal law may
crystalize the importance of the safety factor that far too many manufacturers try
to game.
Here is the research that demonstrates the regulatory nature of ANSI A92.2:
The ANSI A92.2 standards have been adopted by the Occupational Safety
and Health Administration (“OSHA”) as binding regulations. See 29 C.F.R. §
1910.67(b), which provides as follows:
Unless otherwise provided in this section, aerial devices (aerial lifts)
acquired on or after July 1, 1975, shall be designed and constructed in
conformance with the applicable requirements of the American
National Standard for ‘Vehicle Mounted Elevating and Rotating Work
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Platforms,’ ANSI A92.2 – 1969, including appendix, which is
incorporated by reference as specified in § 1910.6. Aerial lifts acquired
for use before July 1, 1975 which do not meet the requirements of
ANSI A92.2 – 1969, may not be used after July 1, 1976, unless they
shall have been modified so as to conform with the applicable design
and construction requirements of ANSI A92.2 – 1969.
See also 29 C.F.R. § 1926.453, which provides as follows:
Unless otherwise provided in this section, aerial lifts acquired for use
on or after January 22, 1973 shall be designed and constructed in
conformance with the applicable requirements of the American
National Standards for ‘Vehicle Mounted Elevating and Rotating Work
Platforms,’ ANSI A92.2-1969, including appendix. Aerial lifts acquired
before January 22, 1973 which do not meet the requirements of ANSI
A92.2-1969, may not be used after January 1, 1976, unless they shall
have been modified so as to conform with the applicable design and
construction requirements of ANSI A92.2-1969.
See also 29 C.F.R. § 1910.67(a)(1), which provides as follows:
The standards of . . . organizations which are not agencies of the U.S.
Government which are incorporated by reference in this Part, have the
same force and effect as other standards in this Part.
Compliance with a revised version of ANSI A92.2 is sufficient to satisfy
compliance with the 1969 version of ANSI A92.2 explicitly listed in the Code of
Federal Regulations. See OSHA Interpretation Letter dated Nov. 8, 2005 to John J.
Brewington, interpreting code of federal regulations to mean that revised ANSI
A92.2 standards provide employee protection equivalent to the parts of ANSI A92.2
(1969) explicitly incorporated into the code, and noting that:
[V]ehicle-mounted elevating and rotating aerial devices that meet the
requirements of either ANSI A92.2-1979 or ANSI A92.2-1990, §4.1
need not also meet ANSI A92.2-1969, §4.1 because OSHA determined
in the Subpart L rulemaking that these revised consensus standards
provide protection equivalent to that of ANSI A92.2-1969, §4.1.
Thus, in order for a vehicle-mounted aerial device to be legally used, it must
at least adhere to the 2:1 or 5:1 structural safety factor standard for aerial devices
promulgated by ANSI in ANSI A92.2 § 4.2, and adopted by OSHA.
B.  

CSA Standard Z225-00

This standard essentially mirrors the requirements of ANSI A92.2. It is not
very relevant or cited standard, but it is out there.
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C.  

ANSI Z133 (Applies to Actions of Arborists)

If you have a case involving tree trimmers who have become certified
arborists, this standard will likely come up. Although many of the standards in ANSI
Z133 relate to cutting trees, there are separate maintenance, inspection, and use
(of the boom) obligations under that standard. These standards mirror those in
ANSI A92.2 and likely also the Operator’s Manual of the boom at issue.
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ICLE BOARD
Name

Position

Term Expires

Carol V. Clark

Member

2019

Harold T. Daniel, Jr.

Member

2019

Laverne Lewis Gaskins

Member

2021

Allegra J. Lawrence

Member

2019

C. James McCallar, Jr.

Member

2021

Jennifer Campbell Mock

Member

2020

Brian DeVoe Rogers

Member

2019

Kenneth L. Shigley

Member

2020

A. James Elliott

Emory University

2019

Buddy M. Mears

John Marshall

2019

Daisy Hurst Floyd

Mercer University

2019

Cassady Vaughn Brewer

Georgia State University

2019

Carol Ellis Morgan

University of Georgia

2019

Hon. John J. Ellington

Liaison

2019

Jeﬀrey Reese Davis

Staff Liaison

2019
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

