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Who are we?

SOLACE is a program of the State

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable.   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Rebecca A. Hall
Associate Director, ICLE
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 WORKERS’ COMPENSATION 
TRIALS & APPEALS 

 
The Georgia workers’ compensation system is procedurally less complex than a typical 

civil lawsuit.  However, there are numerous rules we need to keep in mind when we are dealing 

with workers’ compensation trials and appeals. The hearing procedures are set forth in O.C.G.A. 

§34-9-102 and Board Rule 102.  Proceedings before the State Board of Workers’ Compensation 

are administrative in nature and informal in character.  

O.C.G.A. §34-9-102 gives the Administrative Law Judge (ALJ) “all powers necessary to 

implement [the Workers’ Compensation Act].”  The discovery procedures and evidence rules in 

workers’ compensation hearings are governed by the Civil Practice Act of Georgia and are 

generally the same as in all civil non-jury trials.1   

Generally, the burden of proof in a workers’ compensation claim is on the employee.2  

The employee has the burden to prove each element of the claim, as well as the extent of the 

disability.3  Once the employee has met his or her burden, however, the employer has the burden 

of proving any affirmative defense the employer may have asserted.4 

Each ALJ is a little bit different in his or her requirements insofar as documentation and 

presentation of evidence is concerned.  With respect to documentary evidence, some of the ALJs 

attach their requirements for exhibits to the hearing notice.  It is recommended both parties 

follow the pre-trial requirements of each ALJ in terms of labeling evidence, exchanging exhibits, 

                                                
1 O.C.G.A. § 34-9-102(d)(1); O.C.G.A. § 34-9-102(e).  
2 Dasher v. City of Valdosta, 217 Ga. App. 351, 457 S.E.2d 259 (1995).  
3 Holt Service Co. v. Modlin, 163 Ga. App. 283, 293 S.E.2d 741 (1982); Dan Vaden Chevrolet v. Mann, 234 Ga. 
App. 500, 506 S.E.2d 653 (1998).  
4 See Alan Lee Hulbert v. Domino’s Pizza, Inc., 239 Ga. App. 370, 521 S.E.2d 43 (1999).  
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discussing stipulations, and preparing to streamline their cases to move through evidence 

efficiently and expeditiously, as there might be several hearings moving forward on a docket on 

the same day.  

A hearing requiring more time may be better suited for a special setting, and the parties 

can address this issue with their ALJ by email or conference call ahead of the hearing. 

Communication in advance is key to ensuring both parties are aware of witnesses, exhibits and 

requested stipulations, so there are no surprises to delay a hearing or cause a need for a last 

minute continuance. 

 Before going on the record, the ALJ typically asks counsel to provide a summary of the 

issues so the ALJ can get a handle on the case.  This can also be discussed during a pre-hearing 

conference call, if one was held.  Then the ALJ may state, on the record, those issues to be 

litigated by the parties and to be adjudicated by the ALJ.   

After discussing the issues for the hearing, the ALJ would ordinarily ask the parties to 

enter into any stipulations as to facts, which may shorten the hearing.  A stipulation made in 

open court is conclusive as to the facts such that it precludes the introduction of contradictory 

evidence.  Some examples of the stipulations are: (1) whether the parties are subject to the 

Workers’ Compensation Act;  (2) whether the Board has jurisdiction to hear the case; (3) 

whether venue is proper;  (4) whether the injured worker was in the general employment with the 

employer at a specified average weekly wage; (5) whether the employer was insured or self-

insured on the alleged accident date; (6) whether the accident arose out of and in the course of 

employment;  (7) whether there was timely notice of the alleged accident; (8) whether there was 
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proper notice of the accident to the employer; and (9) whether the employee was disabled as a 

result of the accident.  

The State Board is bound by the rules of evidence, and an ALJ can exclude any evidence 

that is irrelevant, immaterial, or unduly repetitious.5  The ALJ must sift out the inadmissible 

evidence and consider only what is admissible under the rules of evidence.6  In terms of medical 

evidence, it is not necessary for a treating physician or other medical practitioner to personally 

appear to testify at a hearing.7  A medical professional may submit a signed and dated medical 

report or form, which the ALJ is permitted to consider.8      

An ALJ has the authority to leave the record open for a set period of time after the 

hearing to allow the parties to submit additional medical evidence.9  However, this is done only 

in rare cases, and the ALJ will ordinarily postpone the hearing until the record can be closed at 

the hearing.   Board Rule 102(E)(3)(b) actually requires that the parties exchange all medical 

records “as soon as practicable,” but no later than ten days prior to the hearing. 

POST HEARING BRIEFS & AWARD 

Board Rule 102(E)(4) provides that the parties may make oral argument at the conclusion 

of the presentation of the evidence at the hearing or in a post-hearing Brief.  The Rule provides 

that such oral argument is limited to five (5) minutes for each party.  Generally, closing argument 

is submitted in a Brief which may be submitted after the hearing.  Briefs are limited to 30 pages, 

unless otherwise approved by the ALJ.10  Most ALJs state on the record that the Briefs should be 

                                                
5 O.C.G.A. § 34-9-102(e)(1) 
6 Liberty Mut. Ins. Co. v. Meeks, 81 Ga. App. 800, 60 S.E.2d 258 (1950).  
7 O.C.G.A. § 34-9-102(e)(2).  
8 Id.  
9 O.C.G.A. § 34-9-102(c) 
10 Board Rule 102(E)(4) 
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due within a specific time period of filing of the transcript by the court reporter.  Brief deadlines 

are typically ten (10) to fourteen (14) days, although extensions are typically freely granted upon 

the consent of the parties and approval of the ALJ.   

An ALJ’s Award is supposed to be issued within 30 days of the completion of the 

evidence.11 The Award will outline Findings of Fact and Conclusions of Law with any other 

explanation of the decision.  The ALJ may reconsider the Award prior to its becoming final to 

correct apparent errors, omissions or typographical errors.  The Award is final unless an Appeal 

is filed in accordance with O.C.G.A. §34-9-103.12 

APPEALS TO THE STATE BOARD APPELLATE DIVISION 

An appeal to the Appellate Division must be filed within 20 days of the day of the notice 

of the Award.13  It is necessary to file an Application for Review and an Enumeration of Errors 

made by the ALJ.  The appellant has twenty (20) days from the date shown on the Certificate of 

Service of the Application for Review within which to file a Brief.  The appellee then has twenty 

(20) days from the date of Appellant’s Certificate of Service to file a reply Brief.   

Appearance before the Appellate Division is by Brief only unless a request for oral 

argument is made at the time of the Application for Review. 14   Only one postponement is 

granted for the oral argument once it has been scheduled.15  Oral argument is limited to five (5) 

minutes for each party.16    

                                                
11 O.C.G.A. § 34-9-102(f). 
12 American Mut. Liab. Ins. Co. v. Lindsey, 63 Ga. App. 658, 11 S.E.2d 512 (1940). 
13 O.C.G.A. § 34-9-103(a).  
14 Board Rule 103(b). 
15 Board Rule 103(b)(5). 
16 Board Rule 103(b). 
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APPEALS TO THE SUPERIOR COURT 

The next level of review is an appeal to the Superior Court. The Superior Court is the 

highest level of appeal to which an appellant has a right; any appeals after this point are 

discretionary.17  As with the appeal to the Appellate Division, an appeal must be filed within 20 

days of notice of an award.18  Notably, the appellant files the appeal with the State Board, and 

not with the Superior Court.19  

Within thirty (30) days of the filing of the Notice of Appeal, the State Board is required 

to transmit certified copies of the transcript of the testimony and other documents to the Clerk of 

the Superior Court. 20  All parties receive notice from the State Board when the transmission of 

the record to the Superior Court has taken place.   

Once the case has been docketed with the Superior Court, the Court then has 60 days to 

hear the case, or the decision of the Board shall be considered affirmed by operation of law.21  

The Award is also affirmed by operation of law if a hearing is held within sixty (60) days but no 

Order is entered within twenty (20) days of the hearing date. 

The only bases for appeal to the Superior Court are: (1) the members acted without or in 

excess of their powers; (2) the decision was procured by fraud; (3) the facts found by the 

members do not support the decision; (4) there is not sufficient competent evidence in the record 

to warrant the members making the decision; or (5) the decision is contrary to law.22  

                                                
17 O.C.G.A. § 5-6-35.  
18 O.C.G.A. § 34-9-105.  
19 Id.; Board Rule 105(g).  
20 O.C.G.A. § 34-9-105(b).  
21 O.C.G.A. § 34-9-105(b).  
22 O.C.G.A. § 34-9-105(C).  
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APPEALS TO THE COURT OF APPEALS 

Appeals to the Court of Appeals are discretionary, and an aggrieved party must first file 

an application for discretionary appeal within 30 days of the entry of the judgment of the 

Superior Court.23 The grounds for an application for appeal are the same as an appeal to the 

Superior Court, and the Court of Appeals is held to the “any evidence” standard.24 If the Court 

deems the appeal to be frivolous, the petitioner and petitioner’s counsel may be penalized up to 

$1,000.25 

APPEALS TO THE SUPREME COURT 

Appellants to the Supreme Court from the Court of Appeals must file a notice of 

intention to apply for certiorari with the Clerk of the Court of Appeals within ten days after the 

final judgment is filed.26 Then, that application must be filed with the Clerk of the Supreme 

Court within 20 days after the judgment is filed.27 A review on certiorari will only be granted in 

very limited case and should not be expected.28  

CONCLUSION 

While the majority of workers’ compensation cases are resolved via settlement, 

evidentiary hearings are a vital forum for resolving issues, and when necessary, parties move 

forward with their assigned hearing in Georgia workers’ compensation cases.  Parties are 

encouraged to try to resolve any issues they can prior to a hearing, but to keep in mind, the Act 

gives them the opportunity to have their hearing request heard by an ALJ when appropriate and 

                                                
23 O.C.G.A. § 34-9-105; O.C.G.A. § 5-6-35(d).  
24 O.C.G.A. § 34-9-105.  
25 Court of Appeals Rule 15(b).  
26 Supreme Court Rule 38(1).  
27 Supreme Court Rule 38(2).  
28 Supreme Court Rule 40.  
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so needed.  Each case is unique and different.  Many factors go into a decision as to whether a 

hearing and/or an appeal is appropriate.  When a decision is made to proceed with a hearing 

and/or an appeal, we would encourage you to carefully review the Workers’ Compensation Act 

and the Board Rules.   
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Hearings

▪ The discovery procedures and evidence rules are
governed by the Civil Practice Act of Georgia

▪ The hearing procedures are set forth in O.C.G.A.
§34-9-102 and Board Rule 102



Post-Hearing Briefs

▪ Usually due within a specific time period of filing of 
the transcript
▫ Typically 10 to 14 days after the transcript is 

filed
▫ Extension can be granted upon the consent of 

the parties and approval of the administrative 
law judge (ALJ)



Appeals

Appellate Division 
of the State Board

Superior 
Court

Court of 
Appeals

Supreme 
Court



Appellate Division

▪ Procedures:
▫ File an application for review and enumeration 

of errors within 20 days of the award
▫ Appellant has 20 days to file a brief
▫ Appellee has 20 days to file a reply brief



Superior Court

▪ Procedures:
▫ File an appeal with the Board within 20 days of 

the Award 
▫ Within 30 days, the Board must transmit the

records to the Clerk of the Superior Court
▫ The Superior Court has 60 days to hear the

case
▫ If a hearing is held within 60 days, the order

must be entered within 20 days of the hearing



Court of Appeals

▪ Procedures:
▫ File an application for discretionary appeal 

within 30 days of the Superior Court’s 
judgment



Supreme Court

▪ File a notice of intention to apply for certiorari with 
the Clerk of the Court of Appeals within 10 days 
after the final judgment is filed

▪ File an application for certiorari with the Clerk of 
the Supreme Court within 20 days after the final 
judgment is filed



Thank you!

Hon. Richard H. Sapp, III 
Georgia State Board of 
Workers’ Compensation 

706.272.2284 
sappr@sbwc.ga.gov

Joanna S. Jang
Swift, Currie, McGhee & Hiers

404.888.6228
joanna.jang@swiftcurrie.com

Julie Y. John
Drew Eckl & Farnham

404.885.6227
johnj@deflaw.com

Sarah E. Stottlemyer
Stottlemyer & Associates

404.584.5000
sarah@stottlemyerlaw.com
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I. Introduction. 
 

Workers’ compensation in the State of Georgia, as in most other jurisdictions, is wholly a creature 

of statute rather than common law.  Nevertheless: 

 
It is the general policy of the law to encourage settlements of 
disputes, and under the provisions of [O.C.G.A. § 34-9-15] 
settlements of claims under the Workmen's Compensation Act 
are encouraged. It is a well-established rule that an agreement 
between an injured employee and his employer, providing for 
compensation under the act, is, in the absence of fraud, accident, or 
mistake, binding on the parties. Cardin v. Riegel Textile Corp., 217 
Ga. 797, 799, 125 S.E.2d 62, 64 (1962) (emphasis supplied). 

 
The Georgia Workers’ Compensation Act (hereinafter, “the Act”) is codified at O.C.G.A. §§ 34-

9-1, et seq., and the statute most directly dealing with settlements is O.C.G.A. § 34-9-151.  That 

statute provides that, “Nothing contained in this chapter shall be construed so as to prevent 

settlements made by and between the employee and employer but rather to encourage them... A 

copy of any such [workers’ compensation] settlement agreement shall be filed by the employer 

with the board, and no such settlement shall be binding until approved by the [Georgia State 

Board of Workers’ Compensation]” (§15(a) (emphasis supplied)), which is the administrative 

body that administers and implements the Act as well as decides disputed claim 

 So, despite Georgia’s clearly stated pro-settlement policy, the Act nevertheless requires 

employers/insurers and injured workers to submit any settlement negotiated to the Georgia State 

Board of Workers’ Compensation (hereinafter, “the Board”) for review and approval before the 

settlement will be binding or of any legal effect.  Depending upon one’s perspective, the Act either 

places additional burdens, or (arguably) “protections,” upon injured workers seeking to settle their 

                                                
1 See Appendix A for the complete text. 
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claims with which personal injury plaintiffs are typically never confronted.  If an individual is 

injured due to a slip and fall at a grocery store or in an automobile collision, then he or she may 

settle that claim without court approval (unless the plaintiff is a minor or incompetent).  However, 

if that same individual is injured while working – even if the injury is an automobile collision – 

then he or she does not cannot simply settle the claim against his or her employer/insurer. 

 The mind truly boggles at why individuals working for a living need more “protection” in 

settling their workers’ compensation claim than those who trip on a puddle of water at a grocery, 

but it seems unlikely that this requirement was enacted merely to place a burden upon settlements.  

Yet, this statute (O.C.G.A. § 34-9-15) represents the sole means for compromising a workers’ 

compensation claim, and in the absence of compliance any settlement reached is void.2  In fact, 

prior to 1975, the Act precluded an injured worker from settling with the employer/insurer unless 

the injured worker was represented by legal counsel.3  While this requirement has since been 

removed,4 it remains clear that the General Assembly has forced the Board to act in loco parentis 

vis-à-vis injured workers even when doing so burdens Georgia’s longstanding policy of 

encouraging settlements. 

 Fortunately, the Board has long endeavored to minimize that burden.  The Board has 

adopted Board Rule 15 implementing procedures for “Stipulated Settlements” of workers’ 

compensation claims and has a dedicated Settlement Division5 that receives settlements 

                                                
2 Caldwell v. Perry, 179 Ga. App. 682, 683, 347 S.E.2d 286, 287 (1986) (“O.C.G.A. § 34-9-15 provides the sole 
method by which claims arising under the Workers' Compensation Act may be settled. Under that section,  [***4]  
settlements must provide for payments in the time and manner specified in the Workers' Compensation Act and must 
be filed with and approved by the State Board of Workers' Compensation.”).  
3 Ins. Co. of N. Am. v. Rutledge, 146 Ga. App. 35, 36, 245 S.E.2d 328, 329 (1978) (“After 1963, but prior to 1975, it 
was necessary that a claimant before the board be represented by counsel if a settlement agreement under Code Ann. 
§ 114-106 [now §34-9-15] was to have the binding effect…”). 
4 Id. 
5 https://sbwc.georgia.gov/settlement (Presently headed by Division Director David Kay). 
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electronically, which more often than not issues its decision within 48 hours of the settlement 

documents having been submitted.  Division Director David Kay has published on the Board’s 

website an extremely useful guide for explaining and streamlining the entire process that begins 

with a useful “101” section and provides extensive procedural guidance and templates for new 

practitioners to use and adapt.6  While the Act has, perhaps, made settling workers’ compensation 

claims needlessly complex, the Board and the Settlement Division have made significant strides 

in simplifying and expediting that process for employers, insurers, and their attorneys. 

II. Before Negotiations Commence. 
 
 Benjamin Franklin famously observed, “By failing to prepare, you are preparing to fail.”  

If one does not take the proper steps to prepare for negotiations, then negotiations will be 

problematic at best.  One concept with which novice practitioners seem to struggle is that workers’ 

compensation claims can be algebraically valued in a way that is difficult to impossible with most 

personal injury/tort claims.  Workers’ compensation claims do not involve judgments for lump 

sum damage; rather, the Act calls for varying types of benefits that are to be paid out over time.  

Those benefits are, for the most part, calculable – instead of general/hedonic damages for pain and 

suffering, benefits are sometimes calculated based upon the percent loss of the use of an arm as 

determined by a statutory table (O.C.G.A. § 34-9-263).  With a few very limited exceptions (e.g., 

the payment of past-due back benefits), a negotiated settlement is the only time the Act envisions 

lump sum payments to the injured worker.  However, even lump sum settlements represent the 

compromise of benefits intended to be paid out over time. 

                                                
6Id.; see also:  
https://sbwc.georgia.gov/sites/sbwc.georgia.gov/files/related_files/site_page/SettlementTopicsAndTemplates.pdf. 
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 Therefore, the practitioner who knows the benefits available under the Act and who 

understands how to evaluate a claim for settlement can have a significant advantage when 

negotiating directly with an opposing counsel who does not.  Mediation is one way to level the 

field a bit, as the neutral mediator will likely assist the novice practitioner and avoid him or her 

being at too distinct a disadvantage; however, the mediator is not going to be able to teach workers’ 

compensation to the novice within the time constraints of a mediation.  Similarly, the topic of this 

paper is settling claims – a primer on workers’ compensation law and benefits is simply outside 

that scope.  At least a basic understanding of what benefits are available under the Act and how 

they are calculated is essential before commencing negotiations, whether directly or by mediating. 

 Even with an advanced understanding of the core concepts of Georgia’s workers’ 

compensation system and law, one must have a solid grasp of the facts prior to commencing 

negotiations.  The value of a case depends heavily on compensability and the medical evidence.  

A case where the injury is severe may be worth less if there is a defense at issue than one with a 

relatively minor injury but where there is no defense as to compensability.  When the injured 

worker is not yet at “maximum medical improvement” and is still treating it is much more difficult 

to value the claim, and the negotiations will be based on speculation and estimates concerning 

more variables, such as the extent of any permanent impairment. 

 Once the attorney understands the Act, the benefits available, and has a good command of 

the facts and applicable law, there are still “curveballs” that may come.  Liens may come up from 

medical providers or because of the injured workers’ child support obligations.  Medicare 

beneficiaries cannot simply settle their claims and force Medicare to pay for treatment instead of 
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workers’ compensation.  Medicare may have advanced payments for which it will later demand to 

be reimbursed.  There are a myriad of possible hurdles, but we will discuss the most common ones. 

 A. Medicare Compliance Issues & Medicare Set Asides. 
 
 Beginning in 1966 under the Social Security Administration (“SSA”), Medicare is a 

national health insurance program that is now administered by the Centers for Medicare and 

Medicaid Services (“CMS”).  Americans are generally eligible for Medicare coverage IF: (1) they 

are age 65 or older; (2) they are disabled from working have been receiving either Social Security 

Disability Income “SSDI” benefits or Railroad Retirement Board disability benefits for at least 24 

months; (3) they suffer from end-stage renal disease; OR (4) they suffer from amyotrophic lateral 

sclerosis (“ALS” or “Lou Gehrig's disease”).7  Enacted in 1980, the Medicare Secondary Payer 

Act (“MSP” Act)8 began complicating workers’ compensation settlements starting on January 1, 

2011 when it was used by CMS to require the reporting of certain workers’ compensation 

settlements to CMS. 

 The MSP Act specifically provides that Medicare must remain a secondary payer to, among 

other sources, workers’ compensation insurance.  Parties to workers’ compensation (and 

liability/tort) claims are required to ensure that Medicare’s interests are adequately protected when 

settling those claims.  It is generally insufficient to simply write into settlement documents that 

Medicare’s interests have been protected if, in fact, they have not.  The law, however, is extremely 

unclear as to what sufficient protection entails. 

                                                
7 https://www.hhs.gov/answers/medicare-and-medicaid/who-is-elibible-for-medicare/index.html; and 
https://www.aarp.org/health/medicare-insurance/info-04-2011/medicare-eligibility.html. 
8 Codified at 42 U.S.C. § 1395y; see also, 42 C.F.R §§ 411.20, et al. 
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 CMS has for workers’ compensation claims decided that one means of protecting 

Medicare’s interests is to structure the settlement so that certain funds are “set aside” in a 

“Medicare Set Aside” or “MSA” Trust for medical expenses that would, but for workers’ 

compensation, be borne by Medicare.  There is no magic to an MSA Trust.  Any trust designed to 

“set aside” settlement funds to be used solely for Medicare-eligible medical expenses is an MSA 

Trust.  That said, CMS has set forth guidelines for a specifically structured form of MSA Trust 

that is often referred to as a “workers’ compensation Medicare set aside trust” or “WCMSA” to 

distinguish them from set asides in other types of cases/settlements and set asides that it will not 

review for sufficiency.  CMS has published  a WCMSA Reference Guide, COBR-Q1-2014-v2.1, 

Section 3.0 (February 3, 2014), which together with 42 CFR § 411.46, provides that, “Any 

claimant who receives a WC settlement, judgment, or award that includes an amount for future 

medical expenses must take Medicare’s interest with respect to future medicals into account.”  

CMS will only review a WCMSA for sufficiency, and even then only if it meets certain criteria. 

 Before going further, to dispel a common misconception, a WCMSA Trust is never 

required.9  All that is required per the MSP Act is that Medicare’s interests be adequately protected 

when settling claims (workers’ compensation and otherwise), and the WCMSA is certainly not the 

exclusive means of protecting Medicare’s interests.  Some companies and firms marketing 

themselves as “MSA vendors” or “structured settlement vendors” have been preparing alternative 

forms of MSA trusts and selling other products offering assurances of MSP Act compliance that 

are not endorsed or reviewed by CMS.10  

                                                
9 While it is impossible to definitively prove a negative, this topic has extensively researched both by Mr. Blair and 
several reputable MSA firms, and, as of this time, no such mandate has been found. 
10 For example, see: https://www.francosignor.com/services/medicare-set-asides-msa/. 
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 However, CMS’ WCMSA guide11 provides useful insight into CMS’ interpretation of the 

MSP Act and what serves as sufficient protection, regardless of the vehicle or method employed 

to protect Medicare’s interests.  CMS’ interpretation is important, as CMS is the government 

agency tasked with overseeing Medicare subrogation (for novice practitioners, it is important to 

note that Medicare subrogation under the MSP Act and other law at least arguably pre-empts 

Georgia’s “made whole” and “complete compensation” doctrines and should not to be taken 

lightly).  Per CMS, Medicare’s interests must be considered while settling when:  

1. The employee/claimant is Medicare-eligible presently or will be by the time the settlement 
is finalized and approved (see the above list of eligibility criteria); OR 
 

2. The employee/claimant has a “reasonable expectation”* of being Medicare-eligible within 
30 months of the settlement date.12 

 

*An employee has a “reasonable expectation” of being Medicare-eligible within 30 months when: 
▪ S/he will be 62 years and 6 months [62.5 years] old or older by the time of settlement; 

 
▪ S/he has applied for SSDI benefits [or presumably Railroad Retirement Board disability 

benefits, but CMS’ guide does not expressly state this]; 
 

▪ S/he has been denied SSDI benefits [or presumably Railroad Retirement Board disability 
benefits] but plans to appeal that decision; 
 

▪ S/he is already in the process of appealing the denial of SSDI benefits [or presumably 
Railroad Retirement Board disability benefits]; 
 

▪ S/he suffers from end-stage renal disease (“ESRD”) but does not yet qualify for Medicare 
[because, inevitably, s/he will barring death, as those who suffer from ESRD are eligible 
after 3 months of the commencement of dialysis]; AND/OR 
 

▪ S/he suffers from amyotrophic lateral sclerosis (“ALS” or “Lou Gehrig's disease”) [while 
not expressly stated in CMS’ guide, ALS patients are eligible for SSDI and also for 

                                                
11 The WCMSA Reference Guide may be viewed at: https://www.cms.gov/Medicare/Coordination-of-Benefits-and-
Recovery/Workers-Compensation-Medicare-Set-Aside-Arrangements/Downloads/WCMSA-Reference-Guide-
Version-2-3.pdf (Jan. 5, 2015). 
12 Id., p.8, §8.1. 
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Medicare as soon as SSDI begins, without the 24 month-delay that typically applies for 
SSDI recipients, meaning Medicare eligibility is also relatively certain within 30 months].  

 
Again, there is no requirement to use a WCMSA as opposed to simply funding a regular 

medical trust for the same purpose (often referred to in the industry as a “no-submit” or “non-

submit” MSA).  Some MSA vendors offer “evidence-based” MSA’s, relying on medical 

guidelines and criteria published by various academic and medical institutions rather than by CMS 

to project Medicare’s exposure and thereby serve as “evidence” that Medicare’s interests have 

been protected.  However, if the parties use a WCMSA, and if CMS reviews and approves it, then 

CMS will (supposedly) not seek subrogation; although, there is a catch – CMS will only review a 

WCMSA for sufficiency IF: 

▪ The claimant is a Medicare beneficiary and the total settlement 
amount is greater than $25,000.00; OR 

 
▪ The claimant has a reasonable expectation of Medicare 

enrollment within 30 months of the settlement date and the 
anticipated total settlement amount for future medical expenses 
and disability or lost wages over the life or duration of the 
settlement agreement is expected to be greater than 
$250,000.00.13 

 
If this is not sufficiently complex, then, as Georgia is in the Eleventh Circuit, it may be prudent to 

consider the following precedent on Medicare subrogation under the MSP Act when deciding 

whether a WCMSA reviewed by CMS is worth the added expense and delay: 

Historically, there is a strong public interest in the expeditious 
resolution of lawsuits [and claims] through settlement…  
Throughout history, our law has encouraged settlements…  The 
Secretary [of the U.S. Department of Health & Humans Services, 
which overseas CMS]'s position would have a chilling effect on 
settlement. The Secretary's position compels plaintiffs to force their 

                                                
13 Id. 
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tort claims to trial, burdening the court system. It is a financial 
disincentive to accept otherwise reasonable settlement offers. It 
would allow tortfeasors to escape responsibility.  Without citing any 
statutory authority, regulatory authority, or case law authority, the 
Secretary and the district court's reliance upon language in a field 
manual is unpersuasive (Bradley v. Sebelius, 621 F.3d 1330, 1339-
40, 22 Fla. L. Weekly Fed. C 1463 (11th Cir. 2010) (cit. omitted) 
(emphasis supplied)).   
 

The Bradley Court further held that: 
 

 The [U.S.] Supreme Court has stated that ‘agency interpretations 
contained in policy statements, manuals, and enforcement 
guidelines are not entitled to the force of law.’ United States v. R & 
F Properties of Lake County, Inc., 433 F.3d 1349, 1357 (11th 
Cir.2005) citing Christensen v. Harris County, 529 U.S. 576, 587, 
120 S. Ct. 1655, 146 L. Ed. 2d 621 (2000) (ordinarily ‘policy 
statements, agency manuals, and enforcement guidelines, all of 
which lack the force of law -- do not warrant Chevron-style 
deference’); see Shalala v. Guernsey Memorial Hosp., 514 U.S. 87, 
99, 115 S. Ct. 1232, 131 L. Ed. 2d 106 (1995) (definition in HHS's 
Medicare Provider Reimbursement Manual  ‘is a prototypical 
example of an interpretive rule’ that does not require notice and 
comment, and therefore ‘do[es] not have the force and effect of law 
and [is] not accorded that weight in the adjudicatory process’). We 
conclude that the deference given to the language in the field manual 
in this case by the Secretary and the district court is misplaced (Id. 
at 621 F.3d 1338).   

 
The State of Georgia has approved the Eleventh Circuit’s ruling in Bradley in the case MCG 

Health, Inc. v. Owners Ins. Co., 288 Ga. 782, 786, 707 S.E.2d 349, 352 (2011)).  While this is 

hardly definitive in the context of workers’ compensation, these cases give some merit to the 

claims made by various MSA vendors as to the sufficiency of the alternative MSA’s and other 

structured settlement products that they offer. 

 Given the complexity of MSA issues, one could argue that the need for government 

approval of workers’ compensation claims makes sense to protect all parties involved.  However, 

the Board does not evaluate the sufficiency of a WCMSA, an evidence-based MSA, or any other 
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method employed to satisfy Medicare’s interests.  This is no shortcoming of the Board, as it lacks 

the jurisdiction required to interpret or enforce the MSP Act, and the federal government, 

generally, and CMS, specifically, would not be bound by the Board’s findings even if it undertook 

to review them.  In other words, the Board’s approval of a workers’ compensation settlement 

structured to include an MSA or other means of protecting Medicare’s interests does not protect 

the parties from Medicare subrogation or from any other legal penalties for violating the MSP Act. 

 As a final consideration and word of warning, in a claim that is fully controverted, many 

MSA vendors will issue “zero-allocation” MSA’s, which is a fancy way of denying that the 

workers’ compensation employer/insurer owed any medical benefits to the employee/claimant that 

would otherwise be borne by CMS.  As such, Medicare cannot be a secondary payer to the 

employer/insurer, as the Act, as interpreted and applied by the Board and Georgia Courts, 

determines whether workers’ compensation benefits are payable – not the MSP Act.  However, 

unless there is a hearing/trial, the Board has not made a determination on compensability by simply 

approving a settlement under O.C.G.A. § 34-9-15.  Therefore, unless CMS has signed off on a 

“zero-allocation” MSA (which it sometimes does), it is no more reliable than any other method of 

protecting Medicare’s interests in the eyes of the law.  That is not to say an unapproved zero-

allocation MSA is invalid – only that, again, it is no guarantee that the MSP Act has been satisfied. 

 Despite what most insurance companies seem to believe, though, provide a good faith 

effort of compliance has been made, the employee/claimant bears the primary risk of non-

compliance with the MSP Act: that Medicare will not cover his expenses post-settlement because 

some or all of the settlement funds should have been allocated and used for is/her medical expenses 

before they were submitted to Medicare for payment.  Consider CMS’s position: 
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WC insurers, agencies, and attorneys have significant 
responsibilities under the MSP provisions of the Social Security Act 
to protect Medicare’s interests when resolving WC cases. Because 
Medicare does not pay for an individual’s WC-related medical 
services and/or prescription drugs when the individual receives 
a WC settlement, judgment or award that includes funds for 
future medical and/or prescription drug expenses, it is in the 
best interest of the individual to consider Medicare at the time 
of settlement. For this reason, CMS recommends that parties to a 
WC settlement set aside funds, known as WC Medicare Set-Aside 
Arrangements (WCMSAs) for all future medical and/or prescription 
drug services related to the WC injury or illness/disease that would 
otherwise be reimbursable by Medicare.14 

 
Additionally, the employee/claimant faces the potential for Medicare’s subrogation lien attaching 

to the settlement funds after receipt.   

By contrast, the workers’ compensation insurer/self-insurer’s primary exposure is as 

follows: 

Separate from its subrogation rights, the Federal Government has an 
independent right to take legal action to recover Medicare primary 
payments from primary payers that fail to meet the requirement or 
the responsibility. The Federal Government may recover double 
damages in this type of lawsuit pursuant to §1862(b)(2)(B)(ii) of 
the Act.  Primary payers include:  
 

▪ Insurers and third party administrators of group health plans 
and large group health plans and employers/employee 
organizations that sponsor or contribute to such plans;  
 

▪ No-fault insurers;  
 

▪ Any liability insurers or entities having plans of self-
insurance; AND  
 

▪ WC insurers or plans.  

The Government's right to collect double damages is effective for 
items and services furnished on or after December 20, 1989, under 

                                                
14 Medicare Secondary Payer (MSP) Manual §10.4.1 (CMS 2009) (emphasis supplied), viewable at: 
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/downloads/msp105c01.pdf. 
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all MSP provisions except the MSP for the disabled provision. The 
Government's right to sue and collect double damages in a lawsuit 
under the MSP for the disabled provision is effective for items and 
services furnished on or after January 1, 1987.15 

 

Setting aside CMS’s above position, the MSP Act, per 42 U.S.C. § 1395y(b)(2(B)(ii) (Section 

1862(b)(2)(B)(ii) of the Act) and also per 42 C.F.R. § 411.24(e) & (g), is clear CMS may recover 

from a primary plan or any entity, including a beneficiary, provider, supplier, physician, 

attorney, state agency, or private insurer that has received a primary payment from Medicare.   

Defense attorneys rarely receive payments, primary or otherwise, but a workers’ 

compensation settlement is a primary payment under the MSP Act.  Typically the insurer/self-

insured employer is making rather than receiving a payment, primary or otherwise.  Again, the 

employee/claimant, and potentially his/her attorney, bear the primary risks of MSP Act non-

compliance; however, insurers and their defense attorneys are, largely due to misperceptions about 

the MSP Act, often the first to insist upon an MSA as part of any settlement.  Given that the above-

referenced reporting thresholds for WCMSA’s were enacted because CMS lacks the resources to 

pursue subrogation in every case, the chances of an insurer/self-insured employer being sued for 

“double damages” are likely far lower than the employee/claimant and/or his attorney’s risk of 

non-coverage or being sued for receiving a primary payment without protecting Medicare. 

 B. Conditional/Advance Payments. 
 
 Pursuant to the MSP Act and Section 111 of the Medicare, Medicaid, and SCHIP Extension 

Act of 2007, Medicare is entitled to be reimbursed from a settlement for conditional payments or 

advance payments it made before a primary carrier, such as workers’ compensation, accepted the 

claim.  CMS will provide “conditional payment letters” and offers an online portal for attorneys 

                                                
15 Id., §110. 
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to determine whether condition/advanced payments have been made by Medicare.  These are a 

firm lien, and the settlement must provide for their repayment.   

Also, attorneys should note that conditional payments are not just those payments made by 

Medicare, but also those payments made by a “Medicare Advantage Plan.”  In the 2012 case of In 

re Avandia Mktg.,16 the Third Circuit Court of Appeals held that a Medicare Advantage Part C 

insurer was authorized under 42 U.S.C. § 1395y(b)(3)(A) of the MSP Act to sue for double 

damages based upon the conditional payments it made that were not repaid as part of the settlement 

agreements reached between the alleged tortfeasor, GlaxoSmithKline, and the plaintiffs.  The 

conditional payments made by a Medicare Advantage Part C carrier will not appear on any 

conditional payment letter from CMS, as they do not process those payments – the carrier does.  

Therefore, the parties must seek a conditional payment from both CMS and also the Medicare 

Advantage Part C insurer. If the parties simply rely on a $0.00 conditional payment letter issued 

by CMS when the injured worker has a Medicare Advantage Plan, they do so at their own peril. 

In a 2009 Fourth Circuit Court of Appeals case out of West Virginia17, CMS obtained a 

summary judgment against a claimant’s attorney concerning conditional payments not satisfied as 

part of a personal injury settlement.  The U.S. District Court for the Northern District of West 

Virginia found that CMS may, under 42 U.S.C. § 1395y(b)(2)(B)(iii), recover from any person or 

entity that has received payment from a primary plan or from the proceeds of a primary plan’s 

payment to any entity, and that includes attorney’s fees from a settlement. The rationale of that 

                                                
16 685 F.3d 353 (cert. den. 133 S. Ct. 1800 (2013)). 
17 U.S. v. Harris, No. 5:08CV102, 2009 WL 891931 (N.D. W.Va. Mar. 26, 2009), aff’d 334 Fed. Appx 569 (4th Cir. 
2009). 
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decision should, at least in theory, apply to worker’s compensation settlement funds received by 

claimants’ attorneys where conditional payments have not been satisfied. 

 C. Child Support Issues. 
 

Like with Medicare, issues dealing with child support should, at a minimum, be 

investigated well in advance of settlement negotiations.  Board Rule 15(l) governs the resolutions 

of such liens procedurally.  The settlement documents must stipulate that there are “no outstanding 

child support liens that would prohibit full disbursement of the settlement funds in this case.” 

While this rule looks fairly straightforward, it can be and is handled in a variety of different ways 

by different practitioners.  Typically, so long as the employee/claimant stipulates in the Rule 15(l) 

fashion, the defense usually does not care what happens behind the scenes. 

 The primary question claimants’ attorneys should ask themselves, however, is what 

constitutes a “child support lien” for purposes of complying with Board Rule 15(l)?  According to 

the Child Support Recovery Act, codified in Title 9, Chapter 11, Article 1, “[A] child support 

obligation which is unpaid in whole or in part shall, as of the date on which it was due, be a lien 

in favor of the oblige in an amount sufficient to satisfy unpaid child support, whether the amount 

due is a fixed sum or is accruing periodically” (O.C.G.A. § 19-11-18(b)(1)).  Additionally, 

O.C.G.A. § 19-6-17(e)(1) further provides that with respect to a child support payment due 

pursuant to a child support order, the payment becomes, on the due date, “[A] judgment by 

operation of law, with the full force and effect and attributes of a judgment of this state, including 

the ability to be enforced.”  It seems clear that, on the day a child support payment is due per a 

child support order, it becomes a judgment as a matter of law and a “lien.”  Note that the above 

statutes do not require any person, entity, or state agency to take action to convert a past due child 
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support amount into a “lien,” but rather it occurs automatically by operation of law. The conversion 

of an unpaid child support obligation to a lien is not discretionary either, as O.C.G.A. § 19-11-

18(b)(1) uses “shall” when discussing said conversion. 

 Although there are various statutes which explain how to file, perfect, and/or enforce 

different types of liens provided by Georgia law, including child support liens, it is significant to 

these authors that Board Rule 15(l) simply says “outstanding child support liens,” and not just 

those liens which have been properly filed or perfected. Consequently, if a claimant has a child 

support arrearage balance, which means that the claimant has outstanding child support 

obligations, then the claimant could be considered to have an “outstanding child support lien,” and 

therefore must address this prior to settling or in the workers’ compensation settlement documents 

pursuant to Board Rule 15(l) in order to be sure of compliance. 

 
III. Negotiations: Direct Negotiations & Mediation. 
 
 A. Direct Negotiations. 
 

As direct negotiations are fairly simple and self-explanatory, there is little need to discuss 

them in great details; however, the simplest way to reach terms is not always the most effective.  

Direct negotiations, whether by telephone, email, or otherwise, can be great for lower value claims 

or those claims where there is little dispute concerning the compensability or valuation of the 

claim.  However, a novice practitioner, even with significant preparation, may be at a distinct 

disadvantage without a mediator or some other trusted advisor, especially when negotiating on the 

phone or in real time.  In many cases settling a workers’ compensation claim requires a lot more 

work and expertise than settling a tort claim, even if the exposures being negotiated are often lower 

and almost always more certain/calculable.  It is tempting to negotiate by phone as one might in 
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settling a bodily injury auto claim; however, settling workers’ compensation claims is rarely so 

simple, and there are almost always terms that must be discussed in detail besides “how much?” 

 

 B. Mediating Effectively. 
 
  1. Selecting a Mediator. 
 
 The Board offers a mediation program at no (additional) cost to the parties, and mediation 

may be requested by filing a WC-100 with the Board.  However, the Board typically assigns the 

mediator (though parties have been known to request and receive a particular mediator), meaning 

that the parties and/or their attorneys may be assigned a mediator with whom they are unfamiliar 

and/or uncomfortable.  Also, the Board does not guarantee that its mediators will not attempt to 

mediate more than one case at a time, which can affect the negotiations in any number of ways 

(e.g., the employee/claimant may think that the insurer is stalling with a counter as a tactic when, 

in reality, he has not yet met with the mediator to discuss the claimant’s last offer).   

However, there are benefits.  In addition to the Board not charging for its mediators, many 

of the Board’s mediators are administrative law judges who can provide a unique perspective 

concerning the Act and its interpretation.  Also, because they do not charge a fee, all of the Board’s 

mediators tend to be quite busy and, therefore, quite experienced and adept at mediating claims. 

By contrast, though there is almost always a fee, private mediators are chosen rather than 

assigned.  They are selected by agreement of the parties, which is a positive sign when one stops 

to consider.  If the parties/their attorneys can agree upon a private mediator, then that is certainly 

a good first step on the road to compromise.  Private mediators are typically more flexible in their 

appointment times and, for more complex cases (e.g., with coverage aspects), may be useful in the 

amount of time that they can dedicate to reviewing materials and position statements prior to 
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mediation.  Also, different mediators have different styles and approaches, and so being able to 

select a particular mediator may offer unique advantages for a claims adjustor or claimant who 

may not respond well to just anyone.  Also, the investment in agreeing to private mediation fees 

seems to invest the parties into trying to settle; by contrast, due to their “free” nature, Board 

mediations are susceptible to being misused as a discovery tool rather than for legitimate 

negotiations.   

  2. Preparing for Mediation. 
 

While a knowledgeable mediator may be able to salvage a mediation when one party is 

unprepared, it may appear to the opposing party that serious interest in resolving the claim is 

lacking. In other words, things may get off to a rocky start, increasing the anxiety level and setting 

the stage for failure if preparation is inadequate. When all parties arrive prepared to compromise 

based on a thorough and realistic view of the case, resolution is likely, and the mediation will 

generally progress without difficulty. Surprisingly, a number of attorneys come to mediation 

without previously discussing the process or goals with their clients.  There are occasions when 

the goals of the attorney are not the same as the goals of the client or the goals of the employer are 

not the same as the goals of the insurer.  There are also occasions when the client (often the 

employer) has absolutely no idea why the mediation has been scheduled and what there is to gain 

from going through the process.  Not only does this lengthen the time necessary for mediation, but 

it also decreases the likelihood of success.  

What does it take to be adequately prepared?  First, review the file prior to the mediation.  

If settlement is the goal, your attorney will likely calculate the reasonable value based upon the 

exposure.  Meet or speak with your attorney prior to the mediation so that you will have an 
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understanding of this calculation.  In many cases, the attorney is hired by the adjuster, but it is the 

employer who attends the mediation. If you plan to attend the mediation and you have not 

discussed the claim with the adjuster or the other attorney, initiate that conversation. You will have 

a better understanding of the process if you have a basic knowledge of the value of the claim and 

the reason or reasons why settlement is being pursued.  

When preparing for mediations, attorneys try to anticipate the likely responses to their 

arguments from the opposition.  For example, if the employer contends that the employee is 

capable of returning to work, thus reducing the exposure for indemnity benefits, the employer 

should also factor in the availability of a suitable job (or lack thereof) and the likelihood temporary 

partial benefits will be owed.  It is critical to know whether a suitable job is available, what the job 

is, the exact job duties, and whether there have been prior unsuccessful job attempts. It is also 

important to understand the employer/employee dynamic. In other words, if the employee has had 

attendance problems for years, that may impact return to work. On the other hand, if the employee 

has worked for the employer for 30 years, is a good employee, and has never filed a prior claim, 

that too, will be a factor in the arguments regarding return to work. The mediator may need to 

understand the work environment. For example, if the employee was an over the road truck driver, 

the mediator may want to know how the employer will accommodate his restrictions in the yard if 

the employee is unable to drive. Keep in mind that the employee is likely to bring up other 

situations where light duty offers of employment were or were not successful with the employer, 

and employers may need to be able to provide reasonable responses.  

Another issue that frequently requires discussion in the mediation setting is future medical 

needs. Employees often argue that future medical costs will be high. If the employee is on 
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Medicare or will likely be on Medicare within 30 months, then a Medicare set-aside should be 

considered prior to mediation (as discussed above).  The parties involved in a case should know, 

far in advance of mediation, whether a Medicare set-aside is needed so that there is time to have 

one prepared for both parties to look at prior to the mediation date.  There are cases when Medicare 

set-asides are not required or the employee argues that certain medical costs will not be covered 

by the set-aside.  Be prepared to address these medical costs.  It is important for the attorney to 

know the current medical expenditures, particularly prescription costs.  It is very persuasive to 

show that the employee’s medical costs for the previous six months have been very low.  One way 

to respond to an argument regarding future prescription costs is to provide the names of lower cost 

alternatives.  The employer should be aware of the names of the providers treating the employee, 

their recommendations, and the cost of those recommendations. If surgery is proposed, and 

perhaps disputed, it may help to know the cost of the surgery both under the fee schedule and 

without the fee schedule.  

One concern that is addressed in many mediations is whether the claim will meet the 

definition of a catastrophic injury under workers’ compensation law in Georgia. This is significant, 

because if the claim is designated as catastrophic, the employee is potentially entitled to lifetime 

income and medical benefits (rather than the typical non-catastrophic 400-week cap on income 

and medical benefits). The employee will likely come to the mediation with arguments to support 

the catastrophic designation. It is important for the employer to understand these arguments and to 

have plausible responses. Factors that may be argued for or against this designation include the 

employee’s age, whether the employee has a Social Security Disability Award, the employee’s 

education, the employee’s work experience, and whether the employee has other health problems 
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unrelated to the work injury. Thus, if the employee has any supervisory skills, even if not 

designated as a supervisor at the time of the injury, it is important for the mediator to know this to 

counter arguments that the employee does not have any transferable skills.  

It is important that all parties understand both the process and the negotiation strategy.  It 

is also important for the parties to understand the role of the mediator.  The mediator’s role is not 

one-sided. One of the easiest ways to become dissatisfied with the mediation process is to engage 

in the process believing you will get exactly what you want.  It is not uncommon for the parties to 

be passionate about their positions, believing that they are right and should have their way.  

However, the first step in preparing for successful mediation is to understand that it is about 

compromise.  Regardless of the issue or issues involved, there are almost always pros and cons 

that should be weighed when considering settlement or resolution of a particular issue.  For 

example, if an employee feels certain that an administrative law judge will rule in his or her favor 

regarding the provision of desired home health care, the employee may not wish to compromise 

on the care provided.  Similarly, if an employer believes that the employee is capable of 

unrestricted work and no additional benefits are owed, the employer may not want to pay the 

employee a monetary settlement. However, there are no guarantees when you go before a judge 

on any issue. The mediator should be able to help the parties view their options realistically in 

order to engage in reasonable compromise. The time factor involved should also be considered. 

From an employer’s perspective, it may be possible to prove that suitable work is available and 

the employee should return to work. However, the time between the initial job offer and the final 

award after all appeals are exhausted may exceed a full year. During this time the employer may 

be required to continue to pay benefits. The outcome is uncertain, legal costs are incurred, and all 
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of this is done to bring an employee back to work. In many cases the employer would prefer to 

pay a reasonable settlement to be able to stop the payment of benefits, to end the legal costs and 

to effectuate what amounts to a complete divorce from the employee.   These are discussions that 

should take place prior to the mediation to enable the parties to make informed decisions. 

There are generally concerns beyond the actual dollar value desired.  These concerns 

include impact of settlement on collateral benefits (long term disability, Social Security, group 

health care, Medicare), the need for a resignation or general release, outstanding medical bills, 

future medical care, subrogation liens and the involvement of the Subsequent Injury Trust Fund.  

All of these issues should be considered prior to the mediation. When possible, any issues that will 

potentially impede resolution of the claim should be disclosed to the opposing party in advance of 

the mediation. For example, if a working employee is going to be required to resign as part of the 

settlement, this should be disclosed to his or her attorney in advance of the mediation, as this might 

be a deal breaker, especially in today’s economy and in rural Georgia. Similarly, as discussed 

above, if one party is concerned that a Medicare set-aside is necessary, it is wise to address this 

need in advance of the mediation. Certainly, if an employee has applied for Social Security 

benefits, this should be disclosed to the employer’s attorney prior to the mediation.  Additional 

concerns arise when other issues are mediated as well.  Take for example a request for home health 

care.  This is likely to result in a discussion of how long services will be needed, the required 

qualifications for the provider, the duties of the provider, the hours needed, the physician’s 

recommendation, and the feasibility of other options.  All of these concerns should be evaluated 

prior to the mediation. In catastrophic claims it is not unusual to mediate issues such as housing or 

the need for a specialized vehicle. The likelihood of success is dependent on adequate preparation. 
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The parties should have actual quotes, house plans, possible locations for a home, possible homes 

appropriate for renovation or other solutions to propose. It may be appropriate for the rehabilitation 

supplier to attend the mediation if she has been actively involved in determining feasible solutions.   

Preparation should not be limited to a meeting or telephone conference days prior to the 

mediation.  Preparation should continue up to the actual start of the mediation.  Plan to arrive at 

the mediation prior to the actual start time to discuss the process with the other attorney. This 

allows time to calm nerves and revisit strategy. This is particularly important when a party is not 

accustomed to attending mediations and he or she may not be at all familiar with the process.  Also, 

you will likely need to discuss with your attorney what you should discuss in opening statement, 

if anything, and when it is advisable to speak freely. It is easy to become emotional or passionate. 

For example, you may have heard that the employee has been seen engaging in activity that is 

inconsistent with what he has said that he can do, but rather than confront him during opening 

statement, this information is better used in caucus, by revealing it to the mediator who can 

determine when and if this information will be effective in the negotiation process.  

In addition to discussing the process and strategy with the mediator.  For example, if an 

employer has light duty work available and the argument to reduce the value of the settlement is 

that the employee will be able to return to work for the employer, it is important for the employer’s 

attorney to know if the employer is adamantly opposed to bringing a certain employee back to 

work. Likewise, if the employer has problems with morale due to other employees learning of 

large settlements, the defense attorney should understand the hesitation to settle and alert the 

mediator so that it may be addressed.  Attorneys should not be surprised in mediation – make sure 

to discuss the case with your clients in detail. If a plant nurse is keeping notes of every visit the 
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employee makes to complain about his problems, the claimant’s attorney should not learn about 

them at the mediation when it is too late to manage the claimant’s expectations. The notes may 

significantly impact the likelihood of success at a hearing and thus, be a factor in settlement 

discussions.   

Finally, if there are any specific concerns regarding the actual mediation process, it may 

be appropriate to contact the mediator prior to the mediation.  Some concerns that warrant prior 

notice include a need for additional security due to a hostile employee, medical accommodations 

that may be necessary, an unusually large number of attendees (many of our rooms are small), the 

need for an extended time period, and of course, the unavailability of certain persons needed in 

attendance.  Of course, it is always appropriate to contact the opposition when there are specific 

concerns.   

  3. Respecting the Process & Others. 
 

It cannot be emphasized enough that the mediation process is about compromise, and a 

hostile attitude is counterproductive.  The need for respect goes beyond leaving the adversarial 

tone at the office and involves basic courtesy.  This courtesy should be shown to all participants 

in the process, including other attorneys.  The Workers’ Compensation bar in Georgia is a small 

bar, and you will run across the same players over and over again.  Attorneys should also be 

respectful of their clients and should introduce their clients to the mediator and to those others in 

attendance at the mediation. It is often appropriate for the employer representative to acknowledge 

the employee.  If the employer representative does not know the employee, it may be helpful to 

use the employee’s surname as a way to show respect. Certainly, the introductions set the tone for 

the mediation.  Often, a little casual conversation puts all parties at ease.  
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Compare this to the employer representative who does not even acknowledge that the 

employee is sitting in the same waiting room. This creates tension and emphasizes the adversarial 

nature of the process. In the mediation, do not speak as though the employee is not in the room.  It 

is offensive to all parties to discuss the employee’s failings in front of him with no regard to his or 

her feelings.  Attorneys should be particularly sensitive to the employee’s emotional needs, as 

mediation is hardly routine for them.   

Use caution when discussing an employee’s need for psychiatric care.  Be cognizant of 

discussion that is particularly disturbing to the employee.  Breaks should be taken as necessary 

during discussion of such difficult or sensitive topics.   

Employees should be allowed to participate in the process.  While it may not be appropriate 

for them to speak on all issues in the opening statement, it is often valuable for the employer’s 

representative to make a brief statement (if kind) to the employee.  There is a saying that “you can 

attract more bees with honey than with vinegar.”  Certainly, mediations do not get off to a good 

start when the opening statement is filled with accusations; however, when there is an 

acknowledgement of the injury and the employee’s position, it can set the stage for success.  Many 

times it is helpful to the process if the adjuster or employer can simply acknowledge the difficulty 

of the situation, even if they are denying compensability.   

Many times the adjuster has had numerous conversations with the employer, but has never 

met the employee face-to-face.  A few kind words of introduction may go a long way toward 

resolution.  This does not need to be an apology, but simply recognition of an undesirable situation.  

When an employer representative attends, there are often confused feelings between the parties.  

The employee may have been a good worker for fifteen years prior to the injury.  Now there may 
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be disputes concerning the employee’s ability to return to work.  Again, a few kind words, 

sometimes an inquiry as to family members, may set the stage for successful resolution of the 

issues.  Parties should be careful not to stir up hostile feelings unnecessarily.  Remember that 

everyone is at the mediation with hopes of resolution.  You may recall your mother telling you that 

if you can’t say something nice, you shouldn’t say anything at all.   

This is good advice for the opening statement at mediation and any subsequent joint 

sessions.  If you believe that the mediator needs to know certain information to help negotiate a 

reasonable settlement, and that information attacks the employee’s credibility, then tell the 

mediator once you go to caucus.  The mediator, as a neutral, is more likely to be able to use that 

information without appearing to attack the employee.  Do not make threats during opening 

statement.  Telling an employee that you plan to change his doctor, obtain a release to return to 

work, or cut off his benefits if he does not settle comes across as hostile and threatening.  Again, 

provide the information to the mediator in caucus.  The mediator, as a neutral, is in a better position 

to convey this information as more a matter of practice and less a threat.  It is never beneficial to 

use profanity or to slam things in mediation, and attorneys should try to dissuade their clients from 

acting out.  On occasion, the attorneys put on a show for their clients - yelling and screaming of 

the bad faith of the other side.  Losing control is never beneficial and certainly does not aid in 

resolution of the issues. 

Allow the mediator to control the process.  The mediators have been involved in numerous 

mediations and have a sense of when it is most effective to caucus or work together.  The mediator 

will be glad to convey information from one party to another, but if the mediator gives you advice 

on when to pull out all stops and when to move cautiously, it is often to your advantage to take the 
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mediator’s advice.  Do not interrupt the mediator.  Again, everyone will be given ample 

opportunity to speak.  If you have questions about the process, by all means, ask!  The mediator is 

a facilitator and is only able to facilitate resolution of the issues when everyone understands what 

is happening.  If there are concerns or needs, let the mediator know.  Mediators are not mind 

readers, and while they may anticipate many concerns, they do not know all of the issues in every 

case.  Be sure to provide the mediator with adequate and accurate information.  Do not attempt to 

deceive the mediator, and do not ask the mediator to lie or engage in unethical conduct.  While 

caucus is confidential, that does not mean you can ask the mediator to tell the other side something 

that is simply untrue. 

While the mediator is there to help facilitate a resolution of the issues, the mediator is not 

present to simply do whatever the parties desire.  In other words, the mediator is not there to 

convince the other side that you are right.  Mediation is about compromise, and the mediator is 

trying to facilitate a compromise suitable to all parties.  Present your arguments to the mediator, 

provide counter-arguments, but do not argue with the mediator.  The mediator is not a decision-

maker, but if your arguments are not convincing to the mediator, they may not be convincing to a 

judge either.  Do not expect the mediator to do your job.  Most mediators are adept at evaluating 

workers’ compensation claims, and we bring our calculators to mediations, but we do not know 

life expectancies, figure present value, or know future medical exposure.  We often are not in a 

position to suggest names of alternate physicians.  We generally do not know the cost of particular 

medical procedures or the likelihood of success of such procedures.  This is all information the 

parties should provide depending on the issue involved.  Also, do not expect the mediator to 
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convince your client to do something he has clearly indicated he will not do under any 

circumstances.  Mediators are not miracle workers. 

  4. Willingness to Compromise. 
 

It is important to be open to the process.  Prior to the mediation, talk to your attorney about 

compromise.  Do not take the negotiation process personally.  This is especially difficult for the 

employee, because a serious injury has likely impacted every aspect of his or her life including 

finances, ability to perform household chores, relationships with family members, ability to engage 

in recreational activities, security for the future, and of course, ability to work.  Nevertheless, the 

negotiation process is, in reality, a business decision.  The employer/insurer will be looking at the 

potential exposure and ways to limit future liability.  The employee needs to look at how to 

maximize benefits with the least interference from the employer/insurer.  Adding personal issues 

does not aid in the resolution of the claim or particular issues.  All parties should come to the 

mediation prepared to trust the mediator and the process.  Be open with the mediator so that the 

mediator is able to address all needs and concerns.  If the issues are not resolved at the mediation 

but progress is made, consider a follow-up mediation or conference.  Sometimes the mediation is 

the catalyst moving things toward resolution.  Use the mediator’s expertise to continue the process 

even if it takes another mediation.  The success rate for mediation at the Board and with most 

private mediators is very good.  Come prepared, with an open mind, participate fully, be respectful 

and you will likely enjoy success as well.       
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IV. Documenting the Settlement & Obtaining Approval. 
 

A. Settling the Claim before the Board. 
 
While the Board will only review and approve the workers’ compensation stipulation and 

agreement, as all workers’ compensation practitioners are aware, there are usually many more 

documents involved in the settlement process. Before analyzing the problem areas and interesting 

issues raised in the “extra” settlement documents, the Stipulation and Agreement itself should be 

discussed as there are often disputes on the simplest of issues delaying, and sometimes even 

preventing, settlement.  There are two types of Stipulations that may be used to settle a claim: (1) 

No-Liability; and (2) Liability.   

 1. No-Liability Stipulations. 
 
O.C.G.A. § 34-9-15 and Board Rule 15 provide less guidance as to the substance of No-

Liability Stipulations compared to Liability Stipulations; however, No-Liability Stipulations are 

intended to be concise, with no reference to consideration, accompanied by a separately filed 

“throwaway sheet” or “settlement memorandum” with much more information.  The No-Liability 

Stipulation itself is a stipulated agreement that the claim was not compensable under the Act.   

Although the State Board does not specifically approve the throwaway sheets, these sheets 

contain the actual terms of the settlement including the specific consideration for the settlement, 

and all related responsibilities and obligations of the parties pertaining to settlement; therefore, the 

details of a throwaway sheet are incredibly important. They reflect the primary terms of the 

workers’ compensation settlement.  Again, templates are available from the Settlement Division’s 

page on the Board’s website (supra).  Generally speaking, throwaway sheets to No-Liability 
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Stipulations should have just as much specificity regarding the settlement specifics as would be 

contained in Liability Stipulations.   

They should ideally include all of the following information: 

▪ Breakdown of settlement, including attorney’s fees, expenses, and amount to the claimant; 
 

▪ Specifics as to where all checks should be mailed; 
 

▪ Statement specifying the party responsible for outstanding medical expenses;  
 

▪ In a medical-only claim, the parties may consider adding a clause explaining that the 
employer/insurer has authorized treatment with various providers to date and although the 
parties are settling on a no-liability basis, the employer/insurer stipulate that all authorized 
medical treatment incurred to date has been or will be paid by the employer/insurer; 
 

▪ Claimant’s stipulation that there are no outstanding child support liens that would prohibit 
full disbursement of the settlement funds in this case;  
 

▪ Hartman/Social Security Spread/Proration Language prorating the claimant’s settlement 
proceeds, after attorney’s fees, reimbursable case expenses, and any specific medical 
allocations, over the claimant’s lifetime using the most updated Life Table used by CMS;   
 

▪ Language explaining how the parties have taken Medicare’s interests into account in the 
settlement; and 
 

▪ Signatures of all attorneys and the claimant. 
 

On the issue of where the checks should be mailed, it is important to recognize that when 

O.C.G.A. § 34-9-15(b) was amended in 2000, it was added that the State Board may impose a 20% 

late payment penalty for No-Liability Stipulations in the same manner as O.C.G.A. § 34-9-221, 

the statute used as the penalty basis for Liability Stipulations. Consequently, just as Liability 

Stipulations are specific concerning where all settlement checks should be mailed, the throwaway 

sheet should likewise be specific so no party has to worry about arguing whether a 20% penalty is 

due, especially if the claimant’s attorney has more than one office.   
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 2. Liability Stipulations. 
 
The other type of settlements in Georgia workers’ compensation cases are “Liability 

Settlements,” and these are required when the claim has been accepted through the payment of 

income benefits or, logically, liability has been found by the Board in favor of the claimant.  While 

the Board will approve the settlement of a claim that has yet to be formally accepted or adjudicated 

as compensable via a Liability Settlement, the Board will not approve an accepted claim via No-

Liability Settlement.  

Usually, there are fewer disputes over the contents of a Liability Stipulation as compared 

to the contents of a No-Liability Stipulation (or more specifically, the contents throwaway sheet 

filed contemporaneously with the No-Liability Stipulation).  Nevertheless, there are disputes, and 

a common one of late involves a specific categorization of the claimant’s settlement check noted 

on the check or stub which is different than the categorization of the settlement amount to the 

claimant in the settlement documents. On this issue, Board Rule 15(e), as recently amended, 

provides that, “No portion of any settlement payment shall be designated as medical except the 

amount specified in the approved stipulation.” Although an employer/insurer has numerous 

reasons to desire a specific categorization of the claimant’s settlement check, internal accounting 

purposes being one of them, the Board Rule is clear on this point. However, when the rule is 

applied to real world factual scenarios, it may not be as clear as one would think. 

 3. Selecting the Proper Type of Stipulation: Liability vs. No-Liability. 
 
 The distinction is not truly as critical f as it may initially seem.  Regardless of the 

characterization, the agreed upon consideration must be paid, and all obligations are binding upon 

the parties.  It has argued in the past that a No-Liability Stipulation does not invoke the exclusive 
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remedy defense of O.C.G.A. § 34-9-11 to tort actions for the employer where as a Liability 

Stipulation clearly does.  However, this is inaccurate:   

Under OCGA § 34-9-15, where a dispute over the applicability of the [Act] 
exists but the parties want to settle a claim, the Board is authorized to 
approve a settlement agreement which contains a “no-liability” stipulation 
and to enforce any compensation payment agreed to in the settlement. 
Moreover, we have held that, where compensation is paid pursuant [such 
a settlement], the exclusive remedy provisions of OCGA § 34-9-11(a) 
bar a subsequent tort suit by the injured party despite a stipulation in 
the settlement agreement that there was no liability under the [Act]. 
Ridley v. Monroe, 256 Ga. App. 686, 687-689 (569 SE2d 561) (2002).   

 
Theesfeld v. Image Electrolysis & Skin Care, Inc., 274 Ga. App. 38, 39, 619 S.E.2d 303, 304-05 

(2005).  Granted, in Theesfield, because the defending employer/insurer failed to place evidence 

of payment under the Act pursuant to the Board-approved settlement, the trial court’s summary 

judgment in favor of the employer was nearly reversed, though it was ultimately affirmed because 

it was correct for other reasons.18  

 However, one consideration for the claimant is how the No-Liability Settlement will impact 

the claimant’s rights to medical treatment covered under an insurance policy post-settlement.  Prior 

to January 1, 2014 and the and the implementation of the Affordable Care Act (“AFA”), health 

insurance companies could deny a condition based upon it being a pre-existing condition. So, 

settling prior to January 1, 2014 on a No-Liability basis, with the Board-approved Stipulation 

stating that no accident/injury ever occurred, could potentially affect whether there was health 

insurance coverage available under the claimant’s private health policy.  With the AFA’s 

restrictions on the denial of pre-existing conditions, this perhaps became less of a bargaining point, 

                                                
18 274 Ga. App. 38, 40, 619 S.E.2d 303, 305 (the claimant/plaintiff did not carry her burden of proof on the premises 
liability claim, as the defense offered proof negating an essential element by showing she had superior knowledge of 
the alleged risk). 
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though with the future of the AFA provisions affecting pre-existing conditions being less than 

100% clear, one way or the other, this is a highly speculative benefits in any event. 

 A claimant may prefer to settle on a No-Liability basis because of potential offsets and/or 

reimbursements from any Long Term or Short Term Disability Policies (though the parties’ 

stipulation, even if approved by the Board, may not be binding on the disability insurer, the 

disability insurer may not realize this or may be less inclined to deny a claim settled on a no-

liability basis knowing that the parties have stipulated to this). The language of these policies 

control as to whether any offset or reimbursement is contractually authorized, but with a 

surprisingly large number of these policies with offset and/or reimbursement provisions having 

ambiguous language concerning what is considered a “workers’ compensation benefit,” settling 

on a No-Liability basis will only strengthen a claimant’s argument that there is no offset or 

reimbursement required by the policy due to the receipt of settlement funds. 

 One thing is clear: a No-Liability Stipulation makes it clear that the claim was not accepted 

as compensable by the employer/insurer.  That may help the employee/claimant in a number of 

contexts where liens and health or disability insurance issues are concerned.  Despite the 

nomenclature, employees/claimants tend to reap more potential benefits from No-Liability 

Stipulations than do the employers/insurers.  However, outside the workers’ compensation sector, 

it is most often a distinction without a meaning. 

B. Settling Concurrent WC Claims. 
 
 1. Claims under the Longshore Act & its Extensions. 
 
There are a number of federal workers’ compensation programs including, but not limited 

to, the Longshore & Harbor Workers’ Compensation Act and its extensions (33 U.S.C. §§ 901, et 
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seq.).  They are, for the most part, outside the scope of this seminar.  However, it is important to 

note that Georgia (unlike neighboring Florida), does allow for “concurrent jurisdiction,” which is 

a difficult concept for many to grasp.  In 1980, the U.S. Supreme Court held that the Longshore 

Act did not pre-empt state workers’ compensation laws, but supplemented them (see Sun Ship v. 

Pennsylvania, 447 U.S. 715 (1980)).  In 1972, 1984, and in 2009, Congress amended the 

Longshore Act, but did not invalidate Sun Ship, so concurrent jurisdiction continues.  What this 

means is that, by default, claims under the Longshore Act do not preclude claims under a state’s 

workers’ compensation system.  In 1996, the Court of Appeals of Georgia expressly confirmed 

that this default rule applies in Georgia.19  This means that, in Georgia, a claimant may seek and 

obtain benefits contemporaneously under both the Georgia Act and the Longshore Act.  However, 

no possibility exists for “double recovery” since benefits paid under the Longshore Act are credited 

against payments made under the Georgia Act, and vice versa.20 

However, concurrent jurisdiction does subject employers/insurers to the potential time and 

expense of defending separate claims and litigation, and settling a concurrent claim under the 

Georgia Act does not settle it under the Longshore Act (or vice versa).  While the Board will not 

approve a Longshore Act settlement, it must and does allow reference to payments or a settlement 

under the Longshore Act to be claimed in the Georgia settlement as consideration by way of credit 

(The U.S. Department of Labor, Office of Workers’ Compensation Programs or “OWCP” does 

the same).  There is no requirement that attorneys to handle both claims; however, the OWCP and 

Office of Administrative Law Judges have suggested at the annual Loyola seminar that failing to 

                                                
19 Atlantic Contains Svcs. V. Godbee, 218 Ga.App. 594, 462 S.E.2d 465 (1995); see also, Allsouth Stevedoring Co. 
v. Wilson, 220 Ga.App. 205 (1996) (cert. denied). 
20 Id. 
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ensure that separate counsel is retained could present malpractice issues if any party to a claim 

under the Georgia Act is disadvantaged.  Without getting into great detail, the doctrines of 

collateral estoppel and issue preclusion can result in Georgia litigation impacting a client’s 

Longshore Act claim (or vice versa), and settlements raise similar concerns and issues.  The best 

practice is to either: (a) represent the client for all claims; or (b) associate other counsel to handle 

the Longshore Act claim.  Settlements under the Longshore Act are governed by 33 U.S.C. § 908. 

 2. Claims in other States. 
 

 Most practitioners are aware that it is possible for a claim to implicate jurisdiction under 

multiple state’s workers’ compensation plans (and/or possibly federal plans such as the Longshore 

Act).  This can occur when an accident occurs in one state for an employee residing and/or hired 

in another.  Florida has a law precluding Florida benefits for injuries eligible under the Longshore 

Act21; however, it allows concurrent claims with other states.  The other states neighboring 

Georgia, at this time, all allow for concurrent jurisdiction and credits.  However, the law is 

changing.  Again, other states’ systems and credit claims are outside the scope of this settlement 

paper; however, it is critical to be aware of the potential issues implicated by settling one claim 

but not another, subjecting the employer/insurer to litigating a claim it has already paid to settle 

or, for the claimant and the defense, collateral estoppel and issue preclusion concerns.  The best 

practice, as before, is to either: (a) represent the client for all claims; or (b) associate other counsel 

to handle the non-Georgia claims.  The Board will allow credits to serve as consideration. 

 

 

                                                
21 See. Fl. Stat. § 440.09(2) (“Benefits are not payable in respect of the disability or death of any employee covered 
by the Federal Employer’s Liability Act, the Longshoremen’s and Harbor Worker’s Compensation Act, the Defense 
Base Act, or the Jones Act.”). 
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C. Settling Other, Non-WC Matters. 
 

 The Board will not consider settlement stipulations/agreements referencing claims or 

exposures not arising under the Act except where credit for workers’ compensation benefits paid 

under other jurisdictions is claimed as consideration by way of credit.  However, the parties may 

wish to settle other issues besides merely the workers’ compensation claim.  “Freedom of contract” 

is considered a right constitutionally protected by due process, although it “is not absolute” 

(Pawnmart, Inc. v. Gwinnett Cty., 279 Ga. 19, 21, 608 S.E.2d 639, 642 (2005)).  Governments 

may impose laws and regulations that realistically serve a legitimate public purpose, employing 

“means that are reasonably necessary to achieve that purpose without unduly oppressing the 

individuals regulated,” and such does not violate due process (Id.). 

 Accordingly, the parties may settle other matters as they choose while settling the workers’ 

compensation claim so long as they do not include them in the settlement documents submitted to 

the Board for review (Board Rule 15(g) expressly prohibits this).  This means that, if such matters 

are settled (for example, claims under the Americans with Disabilities Act or other employment 

related claims), then separate documents must be prepared. 

 1. General & Limited/Specific Releases. 
 
Settlements often include independent released.  A “general release” is a release of all 

claims.22  A “limited release” (also called a “specific release”) is a release that is limited in scope.  

For example, in Cone v. Dickenson, the Court of Appeals held that a general release would 

eliminate even an uninsured motorist claim; however, a limited release would not even if it 

corresponded to the injury in question (335 Ga. App. 835, 783 S.E.2d 358 (2016)).  Often times, 

                                                
22 Yeagley v. Allstate Ins. Co., No. 1:09-CV-19-JOF, 2009 U.S. Dist. LEXIS 70958, at *11 (N.D. Ga. Aug. 12, 2009). 
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the attorneys will negotiate at mediation for a general release, but then when the claimant is 

presented with a release of every claim, he will refuse to sign demanding revisions, arguing that 

he only meant a “general release” of all existing claims arising from the accident/injury/condition 

at issue in the workers’ compensation claim.  This, of course, would instead be a limited/specific 

release rather than one general in scope.  This seems to cause attorneys on both sides frustration, 

as this is more an issue of contract than workers’ compensation law.   

However, when undertaking to settle non-workers’ compensation matters, all 

attorneys/parties must needs consider the applicable basics of contract law:   

A release [of a claim] is considered a new contract, and, as such, 
must be supported by consideration [see O.C.G.A. § 13-4-40; House 
v. Parker, 56 Ga. App. 674, 193 S.E. 617 (1937)]. When a release 
speaks in terms of a future or contingent claim, it is more specifically 
termed a covenant not to sue; such a covenant is an agreement not 
to sue given in exchange for a lawful consideration. At the time such 
an agreement is given, there is no claim in existence to be released. 
It speaks of the future, not of the present or past; since no liability 
exists, none can be released. A release, on the other hand, must come 
after a cause of action has arisen. It operates to release a tort-feasor 
on the theory that there should be a just satisfaction and there has 
been a complete accord and satisfaction [Cash v. Street & Trail, Inc., 
136 Ga. App. 462, 221 S.E.2d 640 (1975); see O.C.G.A. § 13-4-81]. 
10 Southeast Transaction Guide § 183.03 (2019). 

 
A release or covenant not to sue is generally permitted if the parties assent; however, a contract 

must have “subject matter upon which the contract can operate” (O.C.G.A. § 13-3-1) and, 

“Impossible, immoral, and illegal conditions are void and are binding upon no one” (O.C.G.A. § 

13-3-5).  Hence, a general release cannot resolve a workers’ compensation claim without Board 

approval, as this would be illegal (O.C.G.A. § 34-9-15(a)).  Further, a contract against public policy 

cannot be enforced (O.C.G.A. § 13-8-2).  However, subject to those limitations, the parties are free 

to contract to settle whatever matters they please. 
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 2. Resignations. 
 

The final issue to be discussed in this paper as it relates to the “extra” settlement documents 

involves resignations. Just as with general and limited releases, all settlement documents the 

employer/insurer require to be signed as part of a settlement package, the claimant and his attorney 

must be careful to avoid inadvertently incurring negative tax consequences.  Tax law is beyond 

the limited scope of his paper; however, resignations should not include the workers’ 

compensation settlement, generally, or the amount paid for that settlement, specifically, as 

consideration for the resignation, as the resignation may then be considered severance packages or 

separation agreements by the I.R.S., and would potentially be considered taxable income.23  It is 

still good practice to include an effective date provision or a condition precedent/subsequent in the 

resignation rendering it unenforceable unless/until the Board approves the workers’ compensation 

settlement agreement. 

  

                                                
23 Abrahamsen v. United States, 44 Fed. Cl. 260 (1999) (involving the taxability of payments made as a part of a 
severance package or separation agreement). 
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APPENDICES. 
 
Appendix A: O.C.G.A. § 34-9-15 (Lexis Advance through the 2018 Extra Session of the 
General Assembly). 
 

§ 34-9-15. Procedure for settlement between parties generally; approval by board; finality of 
settlement; lump sum settlements 
(a)  Nothing contained in this chapter shall be construed so as to prevent settlements made by and 
between the employee and employer but rather to encourage them, so long as the amount of 
compensation and the time and manner of payment are in accordance with this chapter. A workers' 
compensation insurer shall not be authorized to settle a claim on behalf of its insured employer 
without giving prior notice to such employer of the terms of the settlement agreement. A copy of 
any such settlement agreement shall be filed by the employer with the board, and no such 
settlement shall be binding until approved by the board. Whenever it shall appear to the board, by 
stipulation of the parties or otherwise, that there is a bona fide dispute as to facts, the determination 
of which will materially affect the right of the employee or dependent to recover compensation or 
the amount of compensation to be recovered, or that there is a genuine dispute as to the 
applicability of this chapter, and it further appears that the parties have agreed upon a settlement 
between themselves, which settlement gives due regard and weight to the conflicting evidence 
available relating to the disputed facts or to the questions as to the applicability of this chapter, 
then, upon such determination, the board shall approve the settlement and enter an award 
conforming to the terms thereof even though such settlement may provide for the payment of 
compensation in a sum or sums less than would be payable if there were no conflict as to the 
employee's right to recover compensation. When such settlement has been agreed upon and 
approved by the board, it shall constitute a complete and final disposition of all claims on account 
of the incident, injury, or injuries referred to therein, and the board shall not be authorized to enter 
upon any award subsequent to such board approval amending, modifying, or changing in any 
manner the settlement, nor shall the settlement be subject to review by the board under Code 
Section 34-9-104. 
(b)  The board shall be authorized to approve a stipulated settlement between the parties which 
concludes that there is no liability under this chapter and to retain jurisdiction to enforce any 
agreement which resolves, in whole or in part, a claim filed with the board. If payments required 
under such an agreement are not made within 20 days, the board may assess a penalty of 20 percent 
in the same manner as provided in Code Section 34-9-221. When such settlement has been agreed 
upon and approved by the board, it shall constitute a complete and final disposition of all claims 
on account of the incident, injury, or injuries referred to therein, and the board shall not be 
authorized to enter upon any award subsequent to such board approval amending, modifying, or 
changing in any manner the settlement, nor shall the settlement be subject to review by the board 
under Code Section 34-9-104. 
(c)  The board or any party to the settlement agreement may require that the settlement documents 
contain language which prorates the lump sum settlement over the life expectancy of the injured 
worker. When such an agreement has been approved, neither the weekly compensation rate paid 
throughout the case nor the maximum statutory weekly rate applicable to the injury shall apply. 
No compensation rate shall exceed the maximum statutory weekly rate as of the date of injury. 
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Instead, the prorated rate set forth in the approved settlement documents shall control and become 
the rate for that case. This subsection shall be retroactive in effect. 
 
Appendix B: Board Rule 15 (Lexis, O.C.G.A. Title 34, Appx., Bd. Work. Comp. r. 15). 
 
§ 15. Stipulated Settlements 
(a)  The party submitting the stipulation shall: 
(1)  file the original with a copy for each party to the agreement; if filing electronically, file one 
original and no copies. 
(2)  at the top page of each stipulation list the names, addresses, and telephone numbers of all 
parties to the agreement, the ICMS Board claim number(s) of the employee, the dates of accident 
covered by the agreement where a Board file has been created by a Form WC-1 or Form WC-14, 
the names and addresses of all attorneys with a designation of which parties they represent, and 
the Federal tax identification number of the employee's attorney. For dates of accident where a 
Board file has not been created but covered by the stipulation, such dates of accident shall only be 
listed in the body of the agreement. However, if you are only settling a "Medical Only" claim, you 
shall create a Board file by filing a WC-14 and/or WC-1 with Section C or D completed; 
(3)  if a WC-1 has not previously been filed with the Board, the Board may require the attachment 
of a copy of the Form WC-1 with Section B, C, or D completed for each date of accident included 
in the caption; 
(4)  if an attorney fee contract has not previously been filed with the Board, attach a copy of the 
fee contract of counsel for the employee/claimant; and, 
(5)  when submitting a stipulation for approval by electronic mail, the stipulation must be 
submitted separately from supporting documentation. 
(6)  approval of a stipulation may be sent by electronic mail to the parties and attorneys of record. 
Whenever electronic transmission is not available, approval will be sent by mail. 
(7)  for all stipulations, at the top of the first page of the stipulation, the first five inches shall be 
left blank for the approval stamp; 
(8)  All stipulations shall be limited to no more than 25 pages, unless prior approval is given by 
the Board or the Settlement Division. 
(b)  A stipulation which provides for liability of the employer or insurer shall: 
(1)  state the legal and/or factual matters about which the parties disagree; 
(2)  state that all incurred medical expenses which were reasonable and necessary have been or 
will be paid by the employer/insurer. If the parties have agreed for medical treatment to be 
provided for a specific period in the future, then the stipulation must so state, and must further 
specify whether the agreement is limited to certain specific providers, and whether those providers 
may refer to others if needed. Furthermore, the stipulation shall provide that the parties will petition 
the Board for a change of physician in the event that a specifically named physician is unable to 
render services, and the parties cannot agree. If the stipulation does not contain a provision that 
medical expenses may be incurred for a specific period in the future after the approval of the 
stipulation, then the stipulation must contain a statement which explains why that provision is not 
necessary; and, 
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(3)  attach the most recent medical report or summary which describes the medical condition of 
the employee, including a very brief statement of the surgical history, if any, if that history is not 
already specified within the stipulation. The entire medical record should NOT be attached. 
(c)  The insurer shall certify that it has complied with O.C.G.A. § 34-9-15 by having sent a copy 
of the proposed settlement to the employer prior to any party having signed it. 
(d)  When the agreement provides for the employer/insurer to fund any portion of the settlement 
by purchase of an annuity or other structured settlement instrument, which provides for a third 
party to pay such portion of the settlement, then the stipulation must contain a provision that the 
employer and insurer will be liable for the payments in the event of the default or failure of the 
third party to pay. In addition, if the stipulated settlement agreement provides for a Medicare Set-
Aside (MSA), the stipulated settlement agreement shall contain a provision as to the actual or 
projected cost of the MSA. 
(e)  Unless otherwise specified in the attorney fee contract filed with the Board and in the terms of 
the stipulation, the proceeds of the approved stipulated settlement agreement shall be sent directly 
to the employee or claimant. If an attorney is to be paid, the stipulation must state the amount of 
the fee, and itemize all expenses which should be reimbursed. Any expense, cost, surcharge, flat 
fee or averaged expenditure which is not reasonable and solely related to the case being settled 
shall not be approved by the Board. Further, an attorney shall not receive an attorney's fee as a 
portion or percentage of any medical treatment or expenses, or any money designated for medical 
treatment or expenses. Expenses and attorney fees shall be paid in a check payable to the attorney 
only, and proceeds due to the employee shall be paid in a check payable to the employee only and 
the attorney shall certify that the expenses comply with Rule 1.8(e) of the Georgia Rules of 
Professional Responsibility and Board Rule 108. No portion of any settlement payment shall be 
designated as medical except the amount specified in the approved stipulation. 
(f)  In all no-liability settlements where the claimant is represented by counsel, the attorney must 
submit a Form WC-15 certifying that any fee charged is fair and reasonable and does not exceed 
twenty five percent as allowed under the provisions of O.C.G.A. § 34-9-108and Board Rule 108. 
(g)  Stipulations which contain waivers or releases of causes of action over which the Board has 
no jurisdiction will not be approved by the Board. 
(h)  The Board may hear evidence or make confidential informal inquiry regarding any settlement. 
(i)  When filing a motion for reconsideration on the approval or denial of a settlement, the parties 
or attorneys shall: (1) immediately notify the Division Director of the Settlement Division or the 
Board by telephone call; (2) use the ICMS doc-type labeled motion for reconsideration; (3) limit 
their request to 10 pages, including briefs and exhibits, unless otherwise permitted by the Board; 
and (4) serve a copy on all counsel and unrepresented parties, along with supporting documents, 
including a separate certificate of service identifying the names and addresses served. 
(j)  In any stipulated settlement agreement where review by the Centers for Medicare and Medicaid 
Services (CMS) is available, the parties elect to pursue approval of the proposed Medicare Set 
Aside (MSA) by CMS, and the parties elect to submit the settlement agreement to the Board for 
approval prior to CMS approval, the parties shall acknowledge and agree that the State Board of 
Workers' Compensation shall retain jurisdiction of those medical issues covered by the MSA until 
such time as the medical portion of the claim is resolved in accordance with the Workers' 
Compensation Act. 
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(k)  No party or any party's attorney shall enter into a loan or assignment with a third party creditor 
which requires repayment from the proceeds of a workers' compensation claim. 
(l)  The employee shall stipulate that there are no outstanding child support liens that would 
prohibit full disbursement of the settlement funds in this case. 
(m)  For settlements of $5000.00 or more, the Board or any party to the settlement agreement may 
require that the settlement documents contain language which prorates the lump sum settlement 
over the life expectancy of the injured worker. 
(n)  Settlements in compensable claims will not be approved unless all WC-206/WC-244 party at 
interest issues are resolved. 
(o)  In all no-liability settlements, the parties shall submit a statement specifying the party 
responsible for outstanding medical expenses. 
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Introduction 

Lawyers must always abide by the Georgia Rules of Professional Conduct in all areas of 

practice.  This paper outlines several of the significant ethical issues that lawyers are most likely 

to encounter over the course of a workers’ compensation claim. 

I. Accepting Representation and Client Communication 

 The first ethical consideration that a lawyer must be cognizant of before he even decides 

to accept a workers’ compensation case is Georgia Rule of Professional Conduct 1.1 which 

makes it a disbarable offense to handle a legal matter “which the lawyer knows or should know 

to be beyond the lawyer's level of competence without associating another lawyer who the 

original lawyer reasonably believes to be competent to handle the matter in question.”  Workers’ 

compensation law is a specialized area of practice, and a lawyer who has never handled a 

workers’ compensation claim should consider associating a lawyer who has experience in 

handling workers’ compensation cases before agreeing to accept representation.   

If the lawyer decides not to associate a more experienced lawyer to assist in the handling 

of a workers’ compensation case, the inexperienced lawyer should plan to devote extra time to 

become familiar with workers’ compensation law and Board Rules before undertaking 

representation.  If the lawyer does decide to associate a lawyer who is not a member of his law 

firm to assist him in a workers’ compensation case, O.C.G.A. § 34-9-108 and Georgia Rule of 

Professional Conduct 1.5(e) require that the client consent to the employment of the other lawyer 

after a full disclosure that a division of the fees will be made; that the division is made in 

proportion to the services performed and the responsibility assumed by each; and that the total 

fee of both lawyers not clearly exceed reasonable compensation for all legal services both 

lawyers render. 
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Georgia Rule of Professional Conduct 1.4 requires reasonable communication between 

the lawyer and the client.  A lawyer representing a claimant will often have to communicate with 

his client regarding financial issues because the client has little to no financial resources.  

However, no matter how financially destitute and desperate a client may be, Georgia Rule of 

Professional Conduct 1.8(e) prohibits lawyers from providing financial assistance to their clients.   

Lawyers should also advise their clients against seeking financial assistance from any 

third party creditor.  Board Rule 108(a) provides that any fee contract in a workers’ 

compensation shall include the language: “No party or any party’s attorney shall enter into a loan 

or assignment with a third party creditor which requires repayment from the proceeds of a 

workers’ compensation claim.” 

Frankly, this seems pretty clear.  Many companies have attempted to get around this rule 

by calling the loan something different such as an “investment” or a “private contract.”  There 

are also some who have argued that, since repayment is contingent on a settlement of the case, 

the arrangement is not a loan or an assignment because it does not require repayment unless a 

settlement is reached.   

This type of loan often falls into the category of “predatory lending” because the amount 

of repayment is extremely high to begin with and increases over time.  It is not unusual for a 

claimant who borrows money in this way to pay back three times what they have borrowed.  The 

Board Rule should be read plainly to forbid these types of loans regardless of what they are 

called. 

There are also companies that pay for medical expenses or prescription medications 

during the litigation process.  Although this practice may seem more humanitarian, it is hard to 

characterize it as something other than “a loan or assignment with a third party creditor.”  It is 
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best for attorneys to steer clear of these companies and to comply with the plain language of 

Rule 108(a). 

II. Properly Filing a Claim 

 Once an employee has sustained a work-related injury, he then has one year from the date 

of accident to file a claim (with a WC-14) with the State Board of Workers’ Compensation.  The 

failure of an employee to file a claim within the claim limitations period is jurisdictional.  

Therefore, the failure to timely file a claim deprives the State Board of jurisdiction to hear the 

case.  However, there are exceptions that apply to the one year statute of limitations concerning 

“all issues” cases. 

Pursuant to O.C.G.A. § 34-9-82(a), if the employer has provided the employee with 

remedial treatment, the employee then has one year from the last date the employer provided 

treatment to file a claim.  However, any remedial treatment furnished by the employer must be 

on account of the injury of the employee.  The date medical care is furnished is determined by 

the date the employee received the service, not the date upon which the employer/insurer paid for 

the service.  Queen Carpet, Inc. v. Moynihan, 221 Ga. App. 797 (1996).  But be aware that the 

furnishing of medical treatment after the statute of limitations has run will not revive the claim.   

Once a year has elapsed either from the date of injury or the last remedial treatment, the statute 

of limitations will run if no disability benefits have been paid.  See Poissonier v. Better Business 

Bureau, 180 Ga. App. 588 (1986).  The running of the one-year statute of limitations for all 

issues claims may also be tolled by an employer’s payment of weekly benefits on account of the 

employee’s injury.  If the claimant is being paid weekly compensation benefits by the employer 

due to a reported work-related injury, and the employer later controverts this claim, the employee 
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would then have two years from the date of the last payment of those benefits in which to timely 

file a claim.  

 The question then arises: what must an injured employee do to effectively file a claim 

with the State Board of Workers’ Compensation?  A claim may be filed by the person entitled to 

compensation or by some person legally authorized to do so on his or her behalf.  The employer 

is not required to file a claim on behalf of an employee although they are required to file a First 

Report of Injury with the State Board.  If an employer requests a hearing, this, by itself, will not 

toll the one year statute of limitations.  The employee, himself, must take some affirmative action 

within one year from the date of the accident.  State Highway Department v. Cooper, 104 Ga. 

App. 130, (1961).   

In Tara Foods v. Johnson, 297 Ga. App. 16, (2009), the Court of Appeals ruled that 

where a claimant files a WC-14, “Notice of Claim,” rather than WC-14, “Request for Hearing,” 

the claimant’s filing does not toll the running of the change in condition statute of limitations 

(O.C.G.A. § 34-9-104).  The Court also held that, even if a request for hearing is filed with the 

Board within two years of the last payment of income benefits, it would not toll the running of 

the change in condition statute of limitations if the hearing request seeks only medical benefits, 

rather than income benefits.  Id. 

The claimant, or someone acting on his part, should also ensure that the employer listed 

on the request is, in fact, the correct one.  In this day of temp agencies and Professional 

Employment Organizations (commonly known as “PEOs”) it is sometimes difficult to track 

down the responsible employer.  The entity that is giving instruction to the employee, and 

providing him with the tools and materials to perform the work, may not be the actual employer.  

Sometimes the employee does not even realize this or understand the importance of it.  
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Therefore, it is a good idea to ask the claimant to provide copies of pay stubs or some other form 

of documentation demonstrating who is actually paying the wages.  Simply put, if the employer 

listed on the request for hearing is not correct then the employer/insurer can argue that the claim 

has not been properly filed. 

III. Attorney’s Fees 

 There are three general areas related to the topic of attorney’s fees:  (a) Board approval of 

attorney’s fees, (b) assessment of attorney’s fees, and (c) attorney advertising and division of 

fees.  In addition, in order for a Stipulation to be approved by the Board, even where the 

claimant’s attorney has waived his fee, the claimant’s attorney must file his or her fee contract 

with the Board or the Board will not approve the Stipulation.  Section (d) addresses attorney fee 

liens that are often filed if a Claimant changes representation after an attorney has already 

performed legal services on the case. 

a. Approval of Attorney’s Fees 

Pursuant to O.C.G.A. § 34-9-108(a): 

The fee of an attorney for service to a claimant in an amount of more than 

$100.00 shall be subject to the approval of the Board, and no attorney 

shall be entitled to collect any fee or gratuity in excess of $100.00 without 

the approval of the Board.  The Board shall approve no fee of an attorney 

for services to a claimant in excess of 25 percent of the claimant's award 

of weekly benefits or settlement. 

The only action required by a claimant’s attorney is the completion and submission of a 

WC-108(a) form, which includes a certification that all counsel and unrepresented parties have 
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been served with a copy of the form.  If a claimant’s attorney receives a fee in excess of $100.00 

and fails to file a WC-108(a), he will be in violation of § 34-9-108(a) and Board Rule 108.   

Often, a claimant's attorney will request that 25 percent of the claimant’s weekly 

indemnity benefit be issued directly to them.  However, he cannot do so unless he has received 

an Order from the Board approving the attorney’s fee contract and confirming his entitlement to 

25 percent of the claimant’s weekly indemnity payments.  Additionally, it is important to 

carefully read the language of the Order, as the judge may not permit a claimant's attorney to 

receive 25 percent of all of the indemnity benefits to which the claimant is entitled.   

 An attorney representing an injured worker is representing that client on a contingency 

basis.  Obviously, if the claimant does not prevail, then the attorney does not get paid.  If the 

claimant does prevail and income benefits are awarded, the attorney would still not receive any 

compensation for his or her efforts unless he receives an Order of the Board awarding attorney’s 

fees or the claim is settled in some way.  If the claimant has a good recovery and returns to work, 

then the settlement value of the claim may be nominal and the attorney would not be fairly 

compensated for the services rendered.   

 For this reason, the Board allows an attorney to request that 25 percent of the weekly 

benefits that would otherwise be paid to the claimant be paid to the attorney as a reasonable fee.  

At a hearing, this is usually accomplished by asking the Administrative Law Judge to approve 

the attorney’s fee contract which has previously been filed with the Board.  However, an attorney 

requesting fees pursuant to a contract must still demonstrate that the fee is “reasonable” under 

the circumstances of the particular case.  “In most cases, the Board considers the amount due 

under the terms of an express contract between an attorney and a workers’ compensation 

claimant to provide prima facie proof of the value of the services rendered.”  However, the Board 
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is vested with the discretion to determine whether the amount of fees claimed by an attorney 

under an attorney fee contract is reasonable in light of the evidence of the value of services 

rendered in the particular case.  See Flores v. Keener, 302 Ga. App. 275 (2010). 

 An ethical dilemma can arise when an attorney requests that he be paid 25 percent of the 

claimant’s benefits when the attorney has done very little to obtain those benefits.  For instance, 

if the attorney files a request for a hearing and the employer immediately commences benefits as 

a result, is the lawyer automatically entitled to 25 percent of the benefits?  Every lawyer 

representing claimants must make this decision on a case by case basis relying on his own sense 

of fairness.  Sometimes, in these circumstances, it is best to request that a specific amount be 

paid in a lump sum that reflects the fact that without the attorney’s efforts no benefits would 

have been paid.  This can be done easily by filing a WC-108(a) requesting a specific amount and 

asking for the Board’s approval.   

The Board will not approve an attorney fee consisting of a percentage of the claimant’s 

benefits without the claimant’s attorney providing some documentation as to the attorney’s 

efforts to obtain benefits. See Rule 108 (b)(9).  Additionally, attorney’s fees are not permitted on 

medical benefits, unless the fee is assessed for unreasonable conduct by the employer/insurer.  

See Rule 108(b)(8).    

b. Assessment of Attorney’s Fees 

O.C.G.A. § 34-9-108(b) provides: 

(1)  Upon a determination that proceedings have been brought, prosecuted, 

or defended in whole or in part without reasonable grounds, the 

administrative law judge or the board may assess the adverse attorney’s 

fee against the offending party.   



8 
 

(2)  If any provision of Code Section 34-9-221, without reasonable 

grounds is not complied with, and an claimant engages the services of an 

attorney to enforce his or her rights under that code section, and the 

claimant prevails the reasonable quantum meruit fee of the attorney, as 

determined by the board, and the costs of the proceeding may be assessed 

against the employer/insurer.   

(3)  Any assessment of attorney’s fees made under this subsection shall be 

in addition to the compensation ordered.  

(4)  Upon a determination that proceedings have been brought, prosecuted, 

or defended in whole or in part without reasonable grounds, the 

administrative law judge or the board may, in addition to reasonable 

attorney's fees, award to the adverse party in whole or in part reasonable 

litigation expenses against the offending party.  Reasonable litigation 

expenses under this subsection are limited to witness fees and mileage 

pursuant to Code Section 24-13-25; reasonable expert witness fees subject 

to the fee schedule; reasonable deposition transcript costs; and the cost of 

the hearing transcript. 

An award of attorney’s fees under this section is predicated upon a determination by the 

administrative law judge that a party has acted without reasonable grounds.  Please note that this 

code section applies to proceedings that have been brought, prosecuted, or defended in whole or 

in part without reasonable grounds.  A claimant’s attorney will often seek assessed fees when 

filing a WC-14 Hearing Request, despite the existence of reasonable defenses to the claim.  
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Arguably, such a request for assessed fees could be construed as bringing or prosecuting a claim 

without reasonable grounds.   

 Of course, reasonableness, or unreasonableness, is a question of fact for the 

administrative law judge to determine.  A claimant’s attorney will usually request assessed 

attorney’s fees when filing a request for a hearing because, based on the information available at 

the time of the request, there does not seem to be a reasonable defense to the claim.  Keep in 

mind that, if a claim has been denied, the only evidence that the attorney has is what the claimant 

tells him and whatever documents he may have, which is usually not much.  So an attorney will 

frequently request assessed attorney’s fees as a matter of course in a prospective fashion so he 

does not forget to do so at a later date and miss an opportunity to save his client the cost of 

attorney’s fees. 

 Fees may also be assessed for failure to comply with any provision of O.C.G.A. 

§ 34-9-221 without reasonable grounds.  However, fees are not often awarded for noncompliance 

with this provision of the Code.  Employers and insurers frequently fail to comply with the 

requirement to file a WC-2 when commencing or suspending benefits or the requirement to 

controvert the claim in a timely fashion.  Although the employer/insurer may not be able to 

provide reasonable grounds for noncompliance with these requirements, the Board is usually 

reluctant to award fees on this basis. 

An appeal to the Appellate Division, if brought without reasonable grounds, can also lead 

to the assessment of attorney’s fees under this code section.  However, a frivolous appeal to the 

Superior Court, Court of Appeals, or Supreme Court could result in fees being assessed pursuant 

to O.C.G.A. § 9-15-14. 
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It should be noted that pursuant to Rule 108 (b)(3), an attorney may not receive both an 

assessed attorney’s fee and a percentage of the employee’s benefits for the same period of time.  

The claimant must receive a credit for any assessed attorney’s fees awarded to the claimant’s 

attorney.  

c. Restrictions on Attorney Advertisement and Division of Fees  

O.C.G.A. § 34-9-108(c) states as follows: 

An attorney shall not advertise to render services to a potential claimant 

when he or she or his or her firm does not intend to render said services 

and shall not divide a fee for legal services with another attorney who is 

not a partner in or associate of his or her law firm or law office, unless:  

(1)  The client consents to the employment of the other attorney after a full 

disclosure that a fee division will be made;  

(2)  The division is made in proportion to the services performed and the 

responsibility assumed by each; and 

(3)  The total fee of the attorneys does not clearly exceed reasonable 

compensation for all legal services such as the attorneys rendered to the 

client.   

There are two instances in which this provision of the Code is regularly ignored.  One is 

the situation in which lawyers advertise that they handle all kinds of cases, but then refer them to 

other lawyers who have more expertise in the particular field.  The other is when lawyers refer 

cases to other lawyers and request a fee even though they have provided little, if any, services to 

the client.  A claimant’s attorney who agrees to accept a referral from another attorney should 

make sure that the referring attorney performs some work on the case if a portion of the fee will 
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be paid to him.  It is best to divide the work in such a way that allows the referring attorney to 

perform some services that don’t necessarily call for expertise in the area of the law such as 

communicating with the client, requesting medical records, etc. 

d. Fee Liens 

Documenting the amount of a fee lien, or any request for attorney’s fees to be determined 

on a quantum meruit basis, is a matter of common sense.  The attorney must provide evidence 

that supports his or her claim for a certain amount.  This can prove difficult for the claimant’s 

attorney because they usually do not keep time records.  However, it is not impossible to 

estimate how much time was spent on a particular matter.  This is sometimes an area of abuse 

with lawyers asking for many hours of time when they were only involved in the case for a short 

period.  Another potential problem is when an attorney asks for fees at an hourly rate that is 

many times greater than anyone would actually pay them.  Moderation and honesty are the key 

words here and claimant’s attorneys should not seek fees in an amount that is excessive.   

Expenses of litigation can also be recovered if properly documented and this should not 

be a problem because every attorney should keep track of expenses.  The Board will expect all 

expenses to be documented and, if necessary, actual proof of payment will be provided. 

IV. Ethics and Professionalism During Litigation 

 In workers’ compensation cases, as in other types of litigation, lawyers occasionally feel 

that they are faced with a dilemma in trying to comply with the ethical standards of the legal 

profession while at the same time effectively advocating on behalf of their clients.  It has been 

suggested by some lawyers that ethics can be an impediment to effective advocacy.  However, 

ethics and advocacy should not be considered inconsistent concepts.  In order to be the most 
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effective advocate for their client, lawyers must conduct themselves in accordance with the rules 

governing professional conduct at all times. 

a. Discovery 

 Discovery in workers’ compensation should be simple.  If a lawyer has evidence that is 

relevant to the case, then it should be produced.  Of course there are exceptions but, generally 

speaking, parties should be open and honest about what they have regardless of whether it helps 

their position or not.  If a lawyer is representing a claimant and discovery was initially served on 

the adjuster before the employer/insurer retained counsel, it is a good idea (and professionally 

courteous) to serve the discovery on defense counsel once he becomes aware of his 

representation.  Additionally, extensions of discovery deadlines are typically granted if the 

request is timely made and reasonable.  Generally, workers’ compensation cases are decided on 

the merits and lawyers should produce any and all discoverable documents without forcing the 

opposing party to file a motion to compel.   

b. Hearings 

 Generally, workers’ compensation hearings usually do not go forward at the first setting.  

If a continuance is needed, the parties are encouraged to come to an agreement and contact the 

Administrative Law Judge’s office to request a continuance by agreement.  If the parties cannot 

come to an agreement, they can request a conference call with the judge and the judge will 

determine whether a continuance will be granted.  Again, professional courtesy should govern 

your conduct in both requesting and agreeing to a continuance. 

 Under Board Rule 102(E)(3), the parties are required to consolidate all records and 

documentary evidence and all medical records must be exchanged no later than ten days prior to 
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the hearing.  Therefore, if the parties intend to go forward with the hearing, they should 

exchange all documentary evidence in advance of the hearing. 

V. Settlement Negotiations 

 A lawyer can be faced with an ethical dilemma during the course of settlement 

negotiations.  Under Georgia Rule of Professional Conduct 4.1: 

Misrepresentation 

[1] A lawyer is required to be truthful when dealing with others on a 

client's behalf, but generally has no affirmative duty to inform an opposing 

party of relevant facts.  A misrepresentation can occur if the lawyer 

incorporates or affirms a statement of another person that the lawyer 

knows is false.  Misrepresentations can also occur by failure to act. 

Statements of Fact 

[2] This Rule refers to statements of fact.  Whether a particular statement 

should be regarded as one of fact can depend on the circumstances. Under 

generally accepted conventions in negotiation, certain types of statements 

ordinarily are not taken as statements of material fact.  Comments which 

fall under the general category of "puffing" do not violate this rule.  

Estimates of price or value placed on the subject of a transaction and a 

party's intentions as to an acceptable settlement of a claim are in this 

category, and so is the existence of an undisclosed principal except where 

nondisclosure of the principal would constitute fraud. 

Many, if not most, negotiations in workers’ compensation cases now take place in 

the context of a mediation.  In this context, lawyers will present their side of the case in a 



14 
 

light most favorable to their clients.  There is nothing wrong with this unless and until 

one of the parties begins to misstate or exaggerate what the facts actually show.  For 

example, it does not help the process for a claimant’s attorney to claim that, although his 

client has had carpal tunnel surgery and has been released to return to work, his case is 

probably catastrophic.  By the same token, it is not helpful for a defense attorney to argue 

that the claimant, who is in a wheelchair and has a sixth grade education, will be able to 

return to a light duty job at the concrete plant.  These types of arguments are not helpful 

and unrealistically raise the expectations of clients on both sides. 

 Rather, lawyers should argue their case from their client’s perspective but based 

on a reasonable interpretation of the facts of the case.  Posturing is fine, but should be 

kept in the realm of possibility.  Obviously, misrepresenting the facts is always wrong 

and unethical.  An attorney who misrepresents facts to gain a perceived advantage is not 

serving his client and violating the Rules of Professional Conduct. 

VI. Settlement Deadlines 

 Most workers’ compensation cases are resolved by settlement agreements 

between the parties.  Before a settlement is binding upon the parties, the Stipulation and 

Agreement must be approved by the State Board of Workers’ Compensation.  O.C.G.A. 

§ 34-9-15(b).  Once a Stipulation and Agreement is approved by the Board, payment 

must be made within twenty days, or a twenty percent penalty may be assessed.  

§ 34-9-221(f).  If mailing from out of state, payment must be made within seventeen 

days.  § 34-9-221(b).   

An ethical dilemma presents itself to the claimant’s attorney with regard to the 

twenty day rule.  If the attorney knows that the twenty days is getting close, does he have 
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any duty to contact the defense lawyer to notify the employer or insurance company that 

the deadline is looming?  Conversely, does the claimant’s attorney owe a duty to his 

client to keep silent so the deadline will run, thereby triggering the penalty and putting 

more money in the client’s pocket?  Ultimately, the claimant’s attorney should use his 

best judgment on a case-by-case basis. 

Conclusion 

 Hopefully, this paper provides insight into some of the ethical considerations 

lawyers may encounter when handling a workers’ compensation case.  Having a working 

knowledge of the Georgia Rules of Professional Conduct and the Board Rules governing 

practice before the State Board of Workers’ Compensation and practicing in conformance 

with those rules will essentially guarantee that a lawyer will be both an effective and 

ethical advocate on behalf of his client. 
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 The rules governing lawyer conduct are subject to constant revision.  This paper describes 

recent changes to the Georgia Rules of Professional Conduct and other Bar Rules, trends in lawyer 

disciplinary investigations and prosecutions, and new advisory opinions interpreting the Rules. 

Disciplinary Statistics 

 The Bar received 3142 requests for Grievance forms between May 1, 2017, and  

April 30, 2018.  The number of Grievances actually received was 1991, a slight increase from the 

1842 received in the previous year.  The number of cases sent to the Investigative Panel increased 

from 188 to 193.  At the end of the process, the Supreme Court of Georgia and the Investigative 

Panel imposed discipline in 124 cases.   

Rules Changes 

On January 12, 2018 the Supreme Court of Georgia entered an order approving substantial 

revisions to the process for investigating and prosecuting disciplinary cases.  The rules went into 

effect on July 1, 2018.   The revised process: 

• Gives the Office of the General Counsel (“OGC”) authority to begin an 

investigation upon receipt of credible information that a lawyer’s conduct has 
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violated the Rules of Professional Conduct. The current process requires the Office 

to receive a written grievance before beginning an investigation. 

• The OGC may use investigative subpoenas during the informal screening process, 

with permission from the Chair of the State Disciplinary Board. 

• The State Disciplinary Board may refer a lawyer for evaluation if there are signs of 

mental illness, cognitive impairment or addiction.  A lawyer who does not cooperate 

with the referral may be considered for expedited action under the procedures for 

emergency suspension cases. 

• Members of the disciplinary panels will be reimbursed for their reasonable expenses 

in volunteering to serve on the Panels. 

• The Supreme Court will appoint a new pool of special masters to hear disciplinary 

cases, and they will be paid an hourly rate set by the Court. 

• The entire process will operate under strict time deadlines. 

These proposals should improve and streamline the process so that cases move more 

smoothly, and so that respondent lawyers who are impaired may be directed to treatment faster. 

By order dated November 2, 2016, the Supreme Court approved revisions to Georgia Rules 

of Professional Conduct 1.7, 4.4 and 5.3.  

• Rule 1.7 now provides an exception to the conflicts rules so that a part-time 

prosecutor may represent criminal defendants in courts other than those in which he 

or she has prosecutorial authority.   

• Rule 4.4 now requires a lawyer who receives a document or electronically stored 

information that was inadvertently sent to notify the sender he has received the 

document.  The rule does not require the recipient of the information to return the 

document, to stop reading the document or to destroy it.   
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• Rule 5.3 as it relates to suspended and disbarred lawyers working in a law office 

was clarified. 

The Supreme Court entered an order on July 9, 2015 approving several changes to the 

Rules of Professional Conduct.  Most of the changes are simple housekeeping amendments.  The 

substantive amendments include: 

• A change to Rule 4-403 which allows the publishing of proposed formal advisory 

opinions on the Bar’s website as an alternative to the Georgia Bar Journal. 

• A change to Rule 3.5 adding subpart (c) and comment 7, which prohibit 

communication with a juror or prospective juror after discharge of the jury under 

certain circumstances. 

• An amendment to Rule 5.4 that allows a Georgia lawyer to provide legal services to 

a client while working with other lawyers or law firms practicing in and organized 

under the rules of jurisdictions which allow Alternative Business Structures (ABS).  

An ABS has lawyer and non-lawyer owners and is typically located in a foreign 

country.  Under this rule change, a Georgia lawyer working with an ABS would not 

be participating in unethical fee-sharing.  

• An amendment to Rule 7.3 that does away with the requirement that the Bar 

“certify” lawyer referral services and instead requires lawyers to use only services 

that meet certain requirements. 

• Changes to Rule 4-213 providing that a special master may require the Bar to pay 

for a copy of the hearing transcript for a respondent who has demonstrated an 

inability to pay.   
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Please remember that the current version of the Georgia Rules of Professional Conduct and 

archived issues of the Georgia Bar Journal are always available on the State Bar website, 

www.gabar.org.    

Professional Liability Insurance Committee 

 At the Fall Meeting the Board of Governors discussed the idea of mandatory malpractice 

insurance disclosure for Georgia lawyers.  Following the discussion Bar President Ken Hodges 

created a Professional Liability Insurance Committee to study the issue and make a 

recommendation to the Board.  The Committee recently issued a report and draft rule that would 

require actively practicing lawyers to be covered by a policy of malpractice insurance.  The draft 

rule is attached; the Board of Governors will discuss it at the Spring Board meeting (March 30, 

2019 at the Ritz Oconee) and may vote on the proposal as soon as the Annual Meeting (June 8, 

2019 at the Ritz-Carlton Orlando).  Any Bar member who is interested in commenting will receive 

instructions on how to do so. 

Twenty-three jurisdictions require lawyers to disclose whether they have malpractice 

insurance.  Most gather the information through the annual dues or registration statement with a 

checkoff similar to the one that appears on the following page (used in Nevada).  The PLI 

Committee considered whether to recommend a rule requiring lawyers to carry malpractice 

insurance, whether disclosure is enough without any required coverage, how to gather the 

information, whether the information should be shared with the public, and what consequences 

should befall a lawyer who does not comply with the rule.  If the Board approves either disclosure 

or a coverage requirement, it will also make a recommendation whether failure to report should 

result in an administrative suspension of license (similar to failure to pay dues, to complete CLE 

requirements, or to pay court-ordered child support). 
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In other jurisdictions with a disclosure rule the information is most often provided to the public for 

the benefit of potential clients; in fact, seven jurisdictions require the lawyer to disclose the 

information directly to the potential client because many clients are not aware that lawyers are not 

required to have insurance.   

Trust Account Overdraft Notification Program 

 The Office of the General Counsel has operated a Trust Account Overdraft Notification 

Program since January 1996.  The program requires banks to notify the State Bar of Georgia when 

a lawyer’s escrow account check is presented against insufficient funds.   The purpose of the 

program is to stop the theft of client funds by providing a mechanism for early detection of 

problems in the escrow account. 
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 During the 2017-2018 reporting year, the Overdraft Notification Program received 274 

overdraft notices from financial institutions approved as depositories for Georgia attorney trust 

accounts. A total of 196 files were dismissed based on the receipt of satisfactory responses 

following the initial State Bar inquiry, 16 files were forwarded to the Investigative Panel of the 

State Disciplinary Board for possible disciplinary action, and 6 files were referred to the Law 

Practice Management Program to provide the lawyer with information about proper management 

of an IOLTA account. 

Pro Hac Vice Admission 

On September 4, 2014 the Supreme Court amended the rules regarding pro hac vice 

admission to revise the fee structure for admission.  The applicant must pay a $75 fee to the Bar 

each time he applies for admission.  In addition, the applicant must pay an annual fee of $200, and 

must pay that amount every year by January 15th if he is still admitted pro hac vice before any 

court in Georgia.  The annual fee is also paid to the Bar, and a portion is transferred to the Georgia 

Bar Foundation to support the delivery of legal services to the poor.   

The Office of the General Counsel may object to the application or request that the court 

impose conditions to its being granted.  Among other reasons, the Bar may object to an application 

if the lawyer has a history of discipline in his home jurisdiction, or if the lawyer has appeared in 

Georgia courts so frequently that he should become a member of the bar in this state.  Lawyers 

admitted pro hac agree to submit to the authority of the State Bar of Georgia and the Georgia 

courts.  During the period May 1, 2017 through April 30, 2018, the Office of the General Counsel 

reviewed 788 pro hac vice applications.  Of the $335,060 collected, the Georgia Bar Foundation 

received $270,000. 
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Formal Advisory Opinions 

 In the Fall of 2016, the Formal Advisory Opinion Board issued an opinion on the following 

question:  May a sole practitioner use a firm name that includes “group,” “firm,” or “& 

Associates”?  The question is whether use of those terms in the firm name of a sole practitioner is 

misleading, and thus in violation of Georgia Rules of Professional Conduct 7.1 and 7.5.  The Board 

found it misleading for a sole practitioner to use the terms “group” or “& Associates,” but did not 

find a violation with a sole practitioner’s use of the word “firm” in the firm name.  Formal 

Advisory Opinion No. 16-3 is an opinion of the Formal Advisory Opinion Board and is binding on 

the requestor and the State Bar of Georgia.  It is not binding on the Supreme Court of Georgia, 

which shall treat the opinion as persuasive authority only. 

 The Formal Advisory Opinion Board revisited two earlier opinions following amendments 

to the Georgia Rules of Professional Conduct.  Formal Advisory Opinion No. 03-2 addressed 

whether the obligation of confidentiality described in Rule 1.6, Confidentiality of Information, 

applies as between jointly represented clients.  The Board issued a redrafted opinion as 16-1 and 

withdrew FAO No. 03-2. 

 The Board also redrafted FAO 10-2 in light of amendments to the rules.  The question 

posed in that opinion is whether an attorney who has been appointed to serve both as legal counsel 

and as guardian ad litem for a child in a termination of parental rights case may advocate 

termination over the child’s objection.   On April 16, 2018, the Supreme Court of Georgia 

approved Formal Advisory Opinion 16-2, concluding when it becomes clear that there is an 

irreconcilable conflict between the child's wishes and the attorney's considered opinion of the 

child's best interests, the attorney must withdraw from the role as the child's guardian ad litem. The 

Court simultaneously withdrew FAO 10-2. 
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ABA Opinions of Interest 

 Although Formal Advisory Opinions issued by the American Bar Association are not 

binding in Georgia, they provide useful advice about application of the Model Rules of 

Professional Conduct to a particular set of facts.  The Office of the General Counsel will look to the 

ABA opinions for guidance where our rule is similar to the ABA Model and where there is no 

Georgia-specific advice.  The American Bar Association has recently issued the following opinions 

of interest:. 

• Formal Opinion 484: “A Lawyer’s Obligations When Clients Use Companies or Brokers to 

Finance the Lawyer’s Fee” (November 27, 2018) 

• Formal Opinion 483: “Lawyers’ Obligations After an Electronic Data Breach or 

Cyberattack” (October 17, 2018) 

• Formal Opinion 482: “Ethical Obligations Related to Disasters” (September 19, 2018) 

• Formal Opinion 481: “A Lawyer’s Duty to Inform a Current or Former Client of the 

Lawyer’s Material Error” (April 17, 2018) 

• Formal Opinion 480: “Confidentiality Obligations for Lawyer Blogging and Other Public 

Commentary” (March 6, 2018) 

• Formal Opinion 479:  The “Generally Known” Exception to Former-Client Confidentiality 

(December 15, 2017) 

• Formal Opinion 478:  Independent Factual Research by Judges via the Internet (December 

8, 2017) 

• Formal Opinion 477R:  Confidentiality Obligations when Communicating with Clients 

Electronically (May 11, 2017; revised May 22, 2017) 

• Formal Opinion 476: Confidentiality Issues when Moving to Withdraw for Nonpayment of  
 
Fees in Civil Litigation (December 19, 2016) 
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• Formal Opinion 475: Safeguarding Fees That Are Subject to Division With Other Counsel  

 
(December 7, 2016) 
 

• Formal Opinion 474:  Whether it is Appropriate to Accept a Referral Fee for Work Referred 

Because of a Conflict of Interest (April 21, 2016) 

• Formal Opinion 473:  Obligations Upon Receiving a Subpoena for Client Documents or 

Information (February 17, 2016) 

• Formal Opinion 472: Communication with Person Receiving Limited-Scope Legal 

Services (November 30, 2015) 

• Formal Opinion 471:  Ethical Obligations of Lawyer to Surrender Papers and Property to 

 Which Former Client is Entitled (July 1, 2015) 

The ABA’s practice is to leave new opinions posted on the public portion of their site for 

about a year.  After that, there is a charge if you wish to access an opinion.  
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1-210.  Professional Liability Insurance 

(a) All active members of the State Bar of Georgia engaged in the private practice 

of law in Georgia must be covered by a policy of professional liability insurance, in 

an amount no less than $100,000 per occurrence and $300,000 in the aggregate, the 

limits of which are not reduced by payment of attorney’s fees or claims expenses 

incurred by the insurer for the investigation, adjustment, defense, or appeal of a 

claim. 

(b)  The following members shall be exempt from the requirements of this rule: 

1)  Members who are employed by a governmental entity or other 

organization and whose practice is limited to matters concerning the entity or 

organization;   

2)  Members whose practice consists solely of serving as an arbitrator or 

mediator; and 

3)  Members who are not actively engaged in the practice of law or who do 

not represent clients. 

(c)   Each lawyer who is required by this rule to have professional liability insurance 

shall so certify by providing the name of the insurance company and the policy 

number on the annual dues statement, and shall notify the Membership Department 

of the State Bar of Georgia in writing within thirty (30) days if coverage lapses, is no 

longer in effect, or terminates for any reason.  Each lawyer’s insurance status shall 

appear in the State Bar Member Directory as either “yes,” “no,” or “exempt.”  

(d)   No lawyer shall be deemed to be a member in good standing while in 

violation of this Rule.  A lawyer deemed not to be in good standing under this Rule 

shall be returned to good standing upon providing the Executive Director of the State 

Bar of Georgia with proof of professional liability insurance. 
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A. Introduction. 

 In over 40 years of law practice I have never wavered from my belief that the practice of 

law is a learned profession.  While defining professionalism is an elusive task, it may be that the 

concept of professionalism is what separates the legal practitioner from a competent technician.1  

The Professionalism CLE Guidelines of the State Bar of Georgia quotes former Chief Justice 

Benham of the Georgia Supreme Court and said, “We should expect more of lawyers than mere 

compliance with legal and ethical requirements.” 

 The noted law professor, Karl N. Llewellyn, provided his students with a succinct 

overview of the difficulties inherent in the practice of law.  Professor Llewellyn cautioned: 

The lawyer is a [person] of many conflicts.  More than anyone else in our society, 

he must contend with competing claims on his time and loyalty.  You must 

represent your client to the best of your ability, and yet never lose site of the fact 

that you are an officer of the court with a special responsibility for the integrity of 

the legal system.  You will often find, brethren and sistern, that those professional 

duties do not sit easily with one another.  You will discovery, too, that they get in 

the way of your other obligations – to your conscious, your God, your family, 

your partners, your country, and all the other perfectly good claims on your 
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energies and hearts.  You will be pulled and tugged in a dozen directions at once.  

You must learn how to handle those conflicts.2 

 It has been observed that “Professional is not a label you give yourself – it’s a description 

you hope others will apply to you.”3  Former college basketball coach, John Wooden, instructed 

that one should be more concerned with character than reputation.  You control your character.  

The same is not true for your reputation although, in most instances, good character and good 

reputation go hand in hand.  As long as we are engaged in the practice of law, professionalism is 

a process and not a destination.  One does not achieve professionalism without a daily 

commitment to the attributes of a professional.  What, then, are some of these? 

B. Attributes common to professionalism in the practice of law. 

 1. Competence.4 Understand the basics of the Workers’ Compensation system and 

be able to take a claim from the hearing request to the award to appeal. 

 2. Calmness. Clients and judges do not react well when you behave as if the sky is 

falling. It is easier to be calm when you are well prepared. 

 3. Diligence.5  Resolutions usually are not achieve easily. Being an effective 

advocate requires hard digging work. 

 4. Good communication. Keep the client informed of the progress of matters. 

Deliver bad news promptly by the best possible method.  Clients and judges tend to react 

negatively to surprises. 

 5. Care with client confidences. Loose lips undermine professionalism. 

 6. Utilization of legal procedures for legitimate purposes only.  

 7. Recognize and properly resolve ethical conflicts.  
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 8. Relentless politeness. You goal is resolution of your client’s legal problem. The 

momentary satisfaction of a snappy riposte or angry retort is rarely in your client’s best interest. 

 9. Good listening skills. Seek to understand before you seek to be understood. It has 

been observed that we have two ears and one mouth and they should be used in that proportion.6 

 10. Simple, direct and clear writing. I am sorry I wrote such long brief, I did not have 

time (or did not take the time) to write a short one.7 Good writing is rewriting. Good writing is 

hard work. Do not require the judge to search for your arguments and conclusion(s). When 

writing a brief, clearly explain to the judge or panel what you assert the outcome should be (with 

possibly an alternative or two). Do not just define the problem and leave it the judge to fashion a 

remedy.    

 11. Simple, direct and clear oral argument. Take the time to identify the important 

points to make in oral argument. The word salad argument is easier to prepare but generally not 

effective.  

 12. Grasp of the big picture. What is the objective or end result for which you are 

striving? Is there more to the problem than you client is telling you? 

 13. Observation of the Golden Rule. How would you like it if the shoe were on the 

other foot? This could be considered the opposite of live by the sword, die by the sword. 

 14. Good humor. This is perhaps not mandatory but in the proper place and time good 

humor can be helpful. It is corrosive to go through life with a furrowed brow.  

 15. Tenacity. A competent and effective adversary is not going to get weak in the 

knees at your first shot across the bow. A knotty legal problem is not going to resolve itself with 

a simple pull on the tag end of the shoelace.   
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 16. Genuine confidence without arrogance or hubris. This sort of confidence is the 

result of careful preparation.  

 17. Recognition of an error when it is made known to you. This is one of the most 

difficult things for an advocate to do.  

 18. Willingness to promptly acknowledge and effectively correct an error when it is 

made known to you. Never compound an error by an intentional wrong such as trying to hide an 

error from the client or judge. 

             19.   Honesty is the best policy.  

              20.  Develop and maintain an efficient reliable office staff. Your clients and the legal 

system benefit from you taking the time to select, train and manage competent office staff 

members who are pleasant to communicate with.  

C. As to the client. 

 1. Train yourself to be an effective advocate for the client’s interests. 

 2. Be independent enough to recognize what is truly in your client’s best interest, 

even if they are too close to the situation to recognize it themselves. 

 3. Where your client insists on a position that would cause you to compromise your 

legal ethics to advocate, know the options for resolving this conflict then address and resolve the 

issue promptly. 

 4. When legitimate interests of your client do not coincide with your personal 

interests, be prepared to serve the interests of your client (even at your own expense).8 

 5. Seek first to understand your client’s problems, and attendant evidence that will 

likely be introduced in the matter, before attempting to counsel the client on the best course of 

action. 
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 6. Honor your client’s confidences by keeping them to yourself and do not engage in 

negative commentary about your client to members of the community. 

7.         Be a counselor for resolution of conflicts.  

 8. Be prepared to engage in activity designed to resolve the conflict without the need 

for judicial decision. 

 9. Be aware of resolution conflict resources such as mediation. 

 10. Try to understand your client’s risk aversion and risk avoidance attitudes. 

 11. Consider the salutary effects of any early resolution as opposed to lengthy 

litigation and appeals. 

D.  As an officer of the court. 

1.  Inform the judge of legal authority that is counter to your argument. 

 2.  Concede points that factually or legally indefensible. Pumping sunshine up the 

judge’s robe will do more harm to you client’s case than the proper concession of a point of law 

or adverse credible testimony. 

 3.  Do not publicly disparage the workings of the State Board or its judges with ad 

hominem attacks. If criticism is to be made of the system, make if well-reasoned and offer a 

solution to the problem. 

 4.  Work toward improvement of the workers’ compensation system through you 

efforts and input to the Board and the General Assembly. 

 5.  Be prepared for hearings and oral arguments. Do not attempt to delay the process 

for your own convenience. 

6.  Utilize dispute resolution resources. 
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 7.  Make every effort to avoid taking discovery disputes to the judge for resolution. 

Try to look at the problem with a view to how the judge will likely react if required to intercede.9  

E.  As a public citizen. 

 1. Promote the rule of law. 

 2. Work toward improvement of access to the system of peaceful resolution of civil 

disputes.10 

 3. Work toward improvement of the efficiency of the legal system. 

 4. Attempt to engender respect for the legal system and legal practitioners. This 

more than judge concern with image.  

 5. Provide pro bono legal services.     

F.  As a private citizen. 

            1.   Engage in activities that benefit your community without regard as to how the 

activity can benefit you law practice. Are you willing to perform good works and provide 

services that will never be listed on your resume?   

G. Conclusion.  

 It is not possible to perfectly incorporate all of the attributes of true professionalism into 

every aspect of practice every day.  The sincere desire and concomitant effort to achieve 

professionalism is possible. 
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END NOTES 

                                                             
1 David H. Maister, True Professionalism 16 (1997). 

2 Mary Ann Glendon, A Nation Under Lawyers 17 (1994) cited in the State Bar of Georgia  

Professionalism CLE Guidelines. 

3 David H. Maister, True Professionalism 17 (1997). 

4 GEORGIA RULES OF PROFESSIONAL CONDUCT, Preamble [3], Part IV, Rules and 

Regulations for the Organization and Government of the State Bar of Georgia (hereafter 

Preamble). 

5 Preamble [3]. 

6 Epictitus. 

7 Paraphrasing Blaise Pascal. 

8 American Bar Association, Business Law Today, Professionalism:  It’s No Joke, Volume 16, 

No. 3 January/February 2007. 

9 Rule 6.4 Uniform Rules of the Superior Courts of the State of Georgia. 

10 Preamble [5]. 
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