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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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AGENDA
PRESIDING:

Sean L. Hynes, Program Co-Chair; Downey & Cleveland LLP, Marietta
G. Lee Welborn, Program Co-Chair; Downey & Cleveland LLP, Marietta

7:45

REGISTRATION AND CONTINENTAL BREAKFAST (All attendees must check in upon
arrival. A jacket or sweater is recommended.)

8:20

WELCOME AND PROGRAM OVERVIEW

8:25

THE USE AND ABUSE OF OFFERS OF SETTLEMENT UNDER O.C.G.A. § 9-11-68
Michael D. St. Amand, Gray Rust St. Amand Moffett & Brieske LLP, Atlanta

9:10

THE BEST DEFENSE IS A GOOD OFFENSE:
THE STATE OF SPOLIATION LAW IN GEORGIA
R. Thomas Warburton, Bradley Arant Boult Cummings LLP, Birmingham, AL

9:55

EXPERT WITNESSES: TO BE OR NOT TO BE
Michael C. Kendall, Kendall Law Group, LLC, Douglasville

10:40 BREAK
10:55 ELECTRONIC DATA AND VIDEO EVIDENCE – BITS AND CLIPS CAN MAKE A DIFFERENCE
J. Calhoun Harris, Jr., Law Offices of Kenneth Sisco, Brookhaven
11:40 NUGGETS FOUND ALONG THE TRIAL TRAIL – SELECTED ISSUES IN GEORGIA LAW
Hon. J. Wade Padgett, Judge, Augusta Circuit Superior Court, Augusta
12:25 LUNCH (Included in registration fee.)
12:55 PREPARING DEFENSE WITNESSES AGAINST REPTILE CROSS-EXAMINATIONS
Andrew D. Horowitz, Drew Eckl & Farnham LLP, Atlanta
1:40

WATCH YOUR STEP! DEFENDING SLIP AND FALLS
Sean L. Hynes

2:25

BREAK

2:40

MEDIATING THE PERSONAL INJURY CASE:
HELP ME HELP YOU
G. Lee Welborn

3:25

ADJOURN
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THE USE AND ABUSE OF OFFERS OF SETTLEMENT
UNDER O.C.G.A. § 9-11-68
(AND A SECRET WAY TO COLLECT FEES AND EXPENSES FOR
FRIVOLOUS CLAIMS OR DEFENSES)
I.

The “Basics” of Offers Made Pursuant to O.C.G.A. § 9-11-68

OCGA § 9-11-68 was enacted in 2005 as part of sweeping tort reform legislation
proposed to bring under control the purported rampant and over-burdened tort system
that had caused clogged court dockets and out of control litigation costs. Most of the
proposed legislation never became law and what did was either watered down or so
bastardized by the legislative process that the laws enacted became predictably fruitful
fodder for trial court motions, conflicting rulings and ultimately appellate decisions.
The premise of O.C.G.A. § 9-11-68 is to encourage parties to resolve their disputes
without requiring cases to proceed to judgment through motions or trials. Essentially, if
an offer is made and rejected, then the rejecting party is at risk to owe the other side’s
attorney’s fees and expenses incurred after the rejection of the offer.
Here are the basics of what was ultimately enacted with amendments effective in
2006:
(1) O.C.G.A. § 9-11-68 only applies to TORT claims. Lots of stuff are tort claims
so more on this later;
(2) Neither party can make the offer until 30 days has passed since service of the
suit. Potential pitfall here if the service comes late in the game;
(3) Offer must be made at least 30 days before trial commences;
(4) Statute says either party may serve a written offer but shall not file the
offer with the court. Statute is strictly construed so does this mean if the offer is filed
with the court it is invalid?
1
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(5) Offer must remain open for 30 days in order to entitle offeror to fee’s and
costs
(6) If a defendant rejects a plaintiff’s offer and the plaintiff recovers a final
judgment of at least 125% of the offer, the plaintiff shall be entitled to recover fees
and expenses incurred after the rejection and through the entry of judgment;
(7) If a plaintiff rejects a defendant’ offer and the final judgment is one of no
liability or the plaintiff recovers a final judgment (not verdict) of less than 75% of the
offer, the defendant shall be entitled to recover fees and expenses incurred after the
rejection and through the entry of judgment;
(8) The trial court shall order the payment of fees and costs upon proof
submitted that there was a valid offer and rejection under the statute unless the trial
court makes a specific finding (through written order) that the offer was not made in
good faith.
If you thought that covered it, you are wrong as here is the bunch of other stuff in
the statute setting forth requirements of how the offer must be made and my random
thoughts as to each requirement:
Any offer under this Code section must:
(1)

Be in writing and state that it is being made pursuant to this
Code section

I have not seen any party attempt to enforce and offer that was not in writing, but
I have seen several claims that a written offer not specifying that it was made pursuant
to O.C.G.A. § 9-11-68 could later be a basis for a recovery of fees and expenses. My
suggestion is that attorneys prepare an offer made pursuant to the statute in the form of

2
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a pleading with the pleading with the style of the case and reference the statute both in
the title of the document and in the body.
(2)

Identify the party or parties making the proposal and the party
or parties to whom the proposal is being made

This one is WAY more complicated than it sounds. Complications exist in even
the most basic of case. For instance, where both the at fault driver AND owner of the
vehicle are named as co-defendants, where there are multiple defendants named as joint
tortfeasors with the potential for allocations of fault, careful consideration must be given
to which defendant or defendants should make the offer and whether an single offer
from multiple defendants is likely to be more persuasive than individual offers coming
from separate defendants.
As an example, my firm recently defended multiple defendants in a negligent
security premises rape case. The property was a downtown condominium complex that
had been essentially been operating as an apartment complex after a single corporation
bought 95% of the units and ran a leasing office and management office on the
premises. We represented (through separate counsel) both the property owners
association and the purported property management company, neither of which had
been in charge of security for the complex for years. Neither defendant was a “target” of
the case as the 95% owner and operator of the complex was solvent, had insurance and
acknowledged having been in charge of security issues for years.
Both defendants represented by my firm wanted to make offers of settlement
under O.C.G.A. § 9-11-68. Both had pending motions for summary judgment. One
defendant wanted to make a joint offer from the two defendants to make a more
attractive (still low) offer to the plaintiff. The other defendant felt that it had a better

3
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chance of prevailing on summary judgment (and at trial if the case went that far) and
did not want the “risk” of losing the impact of a separate offer. The analysis really
turned on trying to determine which form of an offer (joint or separate) would be more
worrisome to the plaintiff who had another target defendant not making an offer of
settlement. Ultimately, by not agreeing to make a joint offer, both defendants made
their own ($17,500 and $2,500) offers, which were rejected/ignored, but ultimately had
a hand in resolving the case at mediation.
Further complications arise for a defendant where there are multiple plaintiffs
and careful consideration must be given to situations where one plaintiff has only
asserted a loss of consortium claim or if a plaintiff has asserted claims in both an
individual and representative capacity.
For plaintiff’s making offers to settle with multiple defendants, similar concerns
arise, particularly where the plaintiff seeks a verdict apportioned among several
defendants and offers are being made both to legitimately attempt to resolve claims and
to recover attorney’s fees and expenses for offers that are likely to be rejected. The
recovery of fees and expenses against 1-2 defendants of six sued can be difficult where
time and expense are incurred to prosecute the case against ALL defendants, not just
the 1-2 defendants against whom fees are being sought.
(3)

Identify generally the claim or claims the proposal is attempting
to resolve

In most instances, this will be ALL claims asserted in the case, but must be
specified in the offer.

4
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(4)

State with particularity any relevant conditions

This is your chance to “speak now or forever hold your peace” as to important
considerations, such as how liens are going to be handled, etc. Although offers of
settlement are being upheld without specificity in the offer, if you are requiring/offering
a general versus limited liability release, this also needs to be stated. Many attorneys are
attaching the requested release and all other documents to the offer as exhibits to reduce
issues down the road. However, if known liens exceed the amount of an offer, it may be
difficult to secure an enforceable settlement through an offer requiring the payment and
full satisfaction of liens from the settlement amount.
(5)

State the total amount of the proposal

Easy – right?
(6)

State with particularity the amount proposed to settle a claim
for punitive damages

Apparently, this needs to be included even when there is no claim for punitive
damages asserted or permitted under the law.
(7)

State whether the proposal includes attorney's fees or other
expenses and whether attorney's fees or other expenses are part
of the legal claim

Same deal as punitives
(8)

Include a certificate of service and be served by certified mail or
statutory overnight delivery in the form required by Code
Section 9-11-5.

Practice pointer – you do NOT want to be “that guy” who has just win the case,
beaten the 125% or 75% threshold and then realize that you have failed to send the offer
via certified mail.

5
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II.

Appellate Review of O.C.G.A. § 9-11-68

Since its enactment, there have been 73 appellate decisions related to O.C.G.A. §
9-11-68. A few of the more interesting decisions are as follows:
Smith v. Baptiste, 287 Ga. 23, 694 S.E.2d 83 (2010) – the Georgia
Supreme Court held that the statute does not violate state constitutional right to
prosecute or defend causes in court as there is no constitutional right of access to courts.
Defendants in Baptiste had offered to settle case for $5,000.00 and after rejection of
offer prevailed on a motion for summary judgment.

Plaintiffs challenged the

constitutionality of the state and the trial court agreed, holding that the statute impeded
access to the courts and thus violates Art. I, Sec. I, Par. XII of the Georgia Constitution
of 1983, which provides that “[n]o person shall be deprived of the right to prosecute or
defend, either in person or by an attorney, that person's own cause in any of the courts
of this state.”
The Georgia Supreme Court reversed the trial court, holding that this Court has
held that Art. I, Sec. I, Par. XII was not intended to provide a right of access to the
courts, but was intended to provide only a right of choice between self-representation
and representation by counsel. Id. citing, Couch v. Parker, 280 Ga. 580, 581, 630 S.E.2d
364 (2006); State of Ga. v. Moseley, 263 Ga. 680, 682, 436 S.E.2d 632 (1993); Nelms v.
Georgian Manor Condo. Assn., 253 Ga. 410, 412–413, 321 S.E.2d 330 (1984). The Court
further held that even if there were such a constitutional right of access to the courts,
“OCGA § 9–11–68(b)(1) does not deny litigants access to the courts, but simply sets
forth certain circumstances under which attorney's fees may be recoverable.” Id. at 28.

6
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The Court held that the trial court had also erred in finding the statute
unconstitutional as a “special law” violating the uniformity clause of the Georgia
Constitution because it applies only to tort claims and not all civil claims. The Court
ruled that because the statute applies uniformly throughout the State to all tort cases, it
is a general law and not a special law. The clear purpose of the law to encourage the
settlement of tort cases and the acceptance of good faith settlement proposals to avoid
unnecessary litigation is a “legitimate legislative purpose” and thus is not in violation of
Ga. Const. of 1983, Art. III, Sec. VI, Par. IV(a). Id. at 29.
Notably, the Court in Baptiste was not tasked with determining whether O.C.G.A.
§ 9-11-68 violates constitutional rights of due process or equal protection because these
issues were not raised on appeal by the plaintiffs. However, Justice Nahmias used a
special concurrence to express his own opinion that such a challenge was not made as it
would have clearly failed, thus serving as a warning to litigants (and perhaps trial
courts) not to bother with such challenges as his Court would certainly reject such
arguments.
Cohen v. Alfred and Adele Davis Academy, Inc., 310 Ga.App. 761, 714
S.E.2d 350 (2011), reconsideration denied, certiorari denied, certiorari
denied 132 S.Ct. 2106, 566 U.S. 974, 182 L.Ed.2d 869, rehearing denied 132
S.Ct. 2792, 567 U.S. 929, 183 L.Ed.2d 657
In this case, a student’s mother sued her daughter’s school and headmaster
alleging slander, tortious interference, fraud, misrepresentation, undue influence, RICO,
and intentional infliction of emotional distress. Four months after suit was filed, the
school made an offer of settlement of $750 to settle all claims, which offer was rejected
by way of expiration. The trial court granted the school’s motion for summary judgment
7
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and granted the school’s request for fees and expenses in the amount of $84,000.00.
The plaintiff argued that the offer was not made in good faith in part because of
the amount of the offer ($750.00) in comparison to the fees incurred ($84,000.00).
The trial court rejected this claim and the Court of Appeals agreed, finding that the
granting of summary judgment, that the plaintiff ultimately dismissed her appeal of
summary judgment order, supported school's position that mother's claims were
without merit and/or evidentiary support. Because the school “. . . . reasonably and
correctly anticipated that its exposure was minimal, the fact that it was willing to settle
mother's claims for a nominal value did not demand a finding that its offer was made in
bad faith.” Id. at 763. The Cohen case provides a solid basis to make a nominal offer in
a case of unlikely liability.
Great West Cas. Co. v. Bloomfield, 313 Ga.App. 180, 721 S.E.2d 173
(2011)
However, appellate courts are likely to give deference to the trial court findings
that an offer was NOT made in good faith. Here, the trial court held and the Court of
Appeals agreed that a defense verdict alone is not sufficient to establish that a
defendant's offer of settlement was made in good faith. In this wrongful death case, the
defendant trucking company (insurer) made an initial offer to settle for $25,000, which
was rejected. The case proceeded to trial during which the defendant offered to settle
for its policy limits of $1 million. The trial resulted in a defense verdict for the offeree,
but a verdict in favor of the plaintiff in the amount of $54.42 million against the codefendant. The offering defendant then sought to recover $69,000 in fees and costs
incurred after the plaintiff’s rejection of the first offer.

8
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The trial court denied the motion finding that the offer was not made in good
faith, in part because: (1) the offer of settlement was made without interviewing key
witness; (2) the offer was a nominal amount; and (3) the defendant made much larger
offer to settle for policy limits at trial without having new information to justify second
offer. In a 5-2 decision, the Court of Appeals agreed, holding the trial court was within
its discretion under these circumstances. While the case does not break new ground as
to the discretion that will be given to the trial courts, it is notable that the first and third
factors cited are even relevant to the consideration.
First, the notion that the initial offer was made without interviewing key
witnesses refers to the offer being made without defense counsel having interviewed the
investigating police officer. The officer did not witness the accident and had prepared a
police report which was in the possession of all parties and contained the relevant facts
and opinions of her investigation. Unfortunately, the consideration of questioning the
good faith of an offer based upon such a banal claim of improper or inadequate
investigation of the prevailing party at the time of the offer clearly opens a Pandora’s
box in which every aspect of the winning party’s insurer and counsel’s investigation
and strategy can be explored and attacked.
The consideration of a subsequent much larger offer is even more troubling.
O.C.G.A. § 9-11-68 clearly permits multiple offers and a later offer does not invalidate
the right to recover fees based on a previously rejected offer. In Great West Cas. Co.,
the approval of using a subsequent offer (not made under the statute) will clearly
undermine the legislative purpose behind the statute – encouraging parties to settle tort
claims. Now, once an offer is made under the statute, the decision to make future offers
will be tainted by consideration of whether making such an offer will infect the ability to
9
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collect fees and expenses based upon an earlier less attractive offer. Essentially, the
Court of Appeals has stated that Great West could not recover $69,000 in fees and
expenses after a defense verdict, in part, because they, in good faith, offered policy limits
to settle the case during the trial. In hindsight, perhaps Great West should not have
made such a generous offer as it cost them the opportunity to collect $69,000 in fees
and expenses. Certainly, this is not what the legislature had in mind.
III.

O.C.G.A. § 9-11-68(e) – How in The World Did THAT Get in
There?

The title of O.C.G.A. § 9-11-68 does not contain language to alert one that the
statute is not limited to situations where an offer to settle has been made under the
statute and that it contains a completely distinct subsection breathing life into claims to
recover by either party for frivolous litigation. The entire title of the code section reads
as follows:

“Written offers to settle tort claims; liability of refusing party
for attorney's fees and expenses”
With the hoopla of the enactment of sections (a) – (d) and the constitutional and
other challenges to those provisions, the passage and impact of section (e) has somehow
been lost among many litigants. Historically, there has been a tremendous threshold
established by trial judges reluctant to grant motions for fees and expenses under
O.C.G.A. § 9-15-14 and appellate courts give great deference to trial court decisions on
such matters. Additionally, in many instances of claims for frivolous litigation, the
making of such a claim is seen to be an unseemly personal attack on the ethics of a
fellow member of the State Bar and filing a motion under O.C.G.A. § 9-15-14 would
routinely lead to a counter-motion for frivolous claims or defenses and a protracted

10
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series of motions, counter-motions, replies, surreplies, and hearings with end result
being a lot of hours and dollars spent with an unlikely recovery. Thus, in only a small
fraction of cases have litigants chosen to pursue fee claims under O.C.G.A. § 9-15-14.
O.C.G.A. § 9-11-68(e) completely eliminates most of these impediments to
seeking fees and costs to the prevailing party in the event of a possibly frivolous claim or
defense.
The statute allows for the presentation of the claim immediately after the return
of a successful verdict. The motion is not contingent upon having made a prior offer of
settlement under O.C.G.A. § 9-11-68. The motion is presented to a jury who just decided
in favor of the moving party and is possibly not constrained by concern over hurt
feelings or the likelihood of dealing in the future with non-prevailing counsel. Losing
counsel is likely not prepared to fully respond with all applicable law and factual
arguments on the spur of the moment because very few attorneys seem to be familiar
with this subsection. Thus, O.C.G.A. § 9-11-68(e) can be a very powerful tool and
counsel should be prepared in every trial to defend a claim presented to the jury after
losing and, if warranted, to be prepared in advance to fully present the arguments and
evidence in favor of making such a claim. Note, however, that the party making such a
claim may be precluded from making the motion if not presented in the pretrial order as
a claim to be decided by the jury and fees and expenses set forth in the pretrial order as
damages being sought.
O.C.G.A. § 9-11-68(e) provides:
(e) Upon motion by the prevailing party at the time that the verdict
or judgment is rendered, the moving party may request that the finder of
fact determine whether the opposing party presented a frivolous claim or
11
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defense. In such event, the court shall hold a separate bifurcated hearing
at which the finder of fact shall make a determination of whether such
frivolous claims or defenses were asserted and to award damages, if any,
against the party presenting such frivolous claims or defenses. Under this
subsection:
(1) Frivolous claims shall include, but are not limited to, the
following:
(A) A claim, defense, or other position that lacks substantial
justification or that is not made in good faith or that is made with malice
or a wrongful purpose, as those terms are defined in Code Section 51-7-80;
(B) A claim, defense, or other position with respect to which there
existed such a complete absence of any justiciable issue of law or fact that
it could not be reasonably believed that a court would accept the asserted
claim, defense, or other position; and
(C) A claim, defense, or other position that was interposed for delay
or harassment;
(2) Damages awarded may include reasonable and necessary
attorney's fees and expenses of litigation; and
(3) A party may elect to pursue either the procedure specified in
this subsection or the procedure specified in Code Section 9-15-14, but not
both.
Note (again) that this section makes no reference to O.C.G.A. § 9-11-68(a)
– (d) and there is no requirement to have made an Offer of Settlement in order to
pursue a claim under (e). Further, the section provides that a party may elect to
12
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pursue this claim under either this section or O.C.G.A. § 9-15-14, but not both. As
a defensive tactic to this section, counsel (for any litigant at trial) should be
prepared to move for directed verdict on the claim/motion when made and to
recite case law decided under O.C.G.A. § 9-15-14 to put the decision back in the
hands of the trial judge and not the jury. Thus far, there is no appellate case law
on O.C.G.A. § 9-11-68(e) and the fact that the statute puts the decision ultimately
in the hands of the jury could make it difficult to convince a trial judge to take it
back. However, a properly presented directed verdict motion will at least
preserve the issue on appeal for the losing litigant.
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ELECTRONIC DATA AND
VIDEO EVIDENCE
BITS AND CLIPS CAN MAKE A DIFFERENCE

ELECTRONIC DATA - SOURCES

•VEHICLE EVENT DATA RECORDERS
•SMART PHONES
•LAPTOPS/DESKTOPS/HANDHELD DEVICES
•FITNESS TRACKERS

1
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VEHICLE EVENT DATA RECORDERS - EDR
• PASSENGER VEHICLES - FINAL RULE 49 CFR Part 593
• Each vehicle equipped with EDR must record 15 data elements – Table I
Examples:

•
•
•
•

delta-V, longitudinal
maximum delta-V, longitudinal
Speed, vehicle indicated
Safety belt status, driver

EDR – TABLE I

2
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EDR TABLE II

VEHICLE EVENT DATA RECORDERS - EDR
Each manufacturer of a motor vehicle equipped with an EDR shall ensure by
licensing agreement or other means that a tool(s) is commercially available that
is capable of accessing and retrieving the data stored in the EDR that are
required by this part. The tool(s) shall be commercially available not later than
90 days after the first sale of the motor vehicle for purposes other than resale.

3
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VEHICLE EVENT DATA RECORDERS - EDR

Bosch
CDR Tool

Distributed in USA by
Crash Data Group
www.crashdatagroup.com

BOSCH CDR TOOL - REPORT

4
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TRUCKING CASES – DATA
• DEVICES INSTALLED BY MANUFACTURER – ENGINE CONTROL
MODULE

• SPEED-O-METER
• QUALCOMM
• OTHER TRACKING DEVICES

VIDEO - SOURCES
• CLIENT
• SURVEILLANCE – BANKS, SHOPING CENTERS, MUNICIPAL LOCATIONS
• POLICE – DASH CAMS, BODY CAMS
• OTHER VEHICLES – COMMERCIAL VEHICLES, BUSES, UPS TRUCKS
• SOCIAL MEDIA
• PROFESSIONAL PRODUCTIONS

5
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VIDEO EXAMPLES
• PLAINTIFF PLAYED ICE HOCKEY AFTER NECK SURGERY
• MARTA BUS VIDEO SHOWED PLAINTIFFS NOT ON BUS
• PLAINTIFF’S FACEBOOK PAGE VIDEO

EVIDENTIARY RULES
• DOCUMENTS – NON-PUBLIC - O.C.G.A. §§ 24-9-901, 24-9-902
• DOCUMENTS – PUBLIC - O.C.G.A. §§ 24-9-920, 24-9-924
• FEDERAL RULES OF EVID. – 901, 902, 903
• UNIFORM ELECTRONIC TRANSACTIONS ACT - O.C.G.A. §§ 10-12-1 ET SEQ.

6
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INTRODUCTION
One of the beautiful but maddening aspects of the law is that rulings by a judge can
change based upon a number of variables. Some of the variables can reflect dramatic differences
between two seemingly similar cases. On other occasions, a microscopic difference in facts can
result in an entirely different ruling. As a Georgia trial court judge, it seems that litigants and
lawyers alike assume that judges attend training in a castle somewhere in the Georgia mountains
and then return to our respective communities with stone tablets. Contained within those tablets
are “absolutes” or “black letter law” which applies in every case and in every situation. That is
simply not true.
Having led the program known as New Judge Orientation for Superior Court judges over
the last 5 years, I have intimate familiarity with what Superior Court judges are taught as a part
of that initial training. The judges are not taught lessons on how to make rulings that cause
lawyers to take up a relationship with alcohol or worse. But in reading some appellate decisions
and hearing war stories from lawyers, one could logically conclude that the only topic of new
judge training is “How to make lawyers become crazy people.”
Speaking to a group of practicing lawyers at a Continuing Legal Education seminar on
the topic of trial law and tactics can be daunting. Some of the attendees may have been involved
in the cases we discuss. If that occurs in this seminar, please understand that there is no attempt
to impugn the character or talents of any lawyer. Instead, allow us to humbly learn from your
experiences and know that we benefit from discussing your case.
There is a theme that will repeat itself throughout this presentation. While I am capable
of leading a discussion on topics of law and trial procedure, each of you will be required to try
your case in the reality that is created by the judge you appear before. Judges are not robots who
all rule the same way, and that is a good thing. The differences in trial judges reflect several
different factors. Some of the differences are simply based upon the personality of the judge, but
some differences can be attributed to the system, case load, local customs, and a myriad of other
external factors.
I am only one of 215 Superior Court judges. I do not sit as a judge of the State Court or
other classes of court where these trial issues arise. I do have the benefit of having trained other
judges from circuits different from my own. I have also been blessed to teach training classes to
judges in other classes of court across Georgia. But I do not pretend to be an expert in any
particular field of law and that deficiency may become painfully obvious during the presentation.
My goal in this presentation is to lead the conversation as to a limited number of points of
law that this particular group may find useful in their trial practices. I can only provide my
personal opinion as to these selected topics, hopefully supported by statutory and case law. We
all must realize that a slight variation in facts can lead to drastically different results. But this
reality applies to any presenter in a continuing education course. So now that I have
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exhaustively dampened any positive expectations you may have had for my presentation, I will
delve into the selected topics.
USE OF DEMONSTRATIVE AIDS IN OPENING STATEMENT
A lawyer recently told me a story about opposing counsel being allowed to show a
PowerPoint presentation during his opening statement which included photos of emergency
vehicles at the scene of an automobile collision and photos depicting a patient in a hospital bed
with all sorts of IV tubes and monitoring devices attached to the patient. The only real issue is
that they were not photos of the scene involved in the present litigation or of the plaintiff. In
fact, there was no evidence in the case of the scene of the collision while emergency vehicles
were present or of the plaintiff in a hospital. The lawyer defending the case objected and the trial
judge summarily allowed the plaintiff’s lawyer to proceed, finding that they were demonstrative
aids.
Trial judges repeatedly inform the jury that what is said by lawyers is not evidence. “It is
axiomatic that opening statement is not evidence and has no probative value.”1 That is not to
suggest that opening statements are not important, they are just not evidence. Opening
statements are designed to allow the parties to outline their contentions or defenses. “Counsel
for both parties in either a civil or a criminal case, preliminary to the introduction of evidence,
may state to the jury what each expects to prove on the trial, and should be confined to a
summary or recital of such matters of proof only as are admissible under the rules of evidence.”2
Many of the appellate decisions which have addressed improper opening statements have
stressed that opening statements are not evidence in deciding to affirm the trial judge’s ruling on
objections to opening statements. But those same appellate decisions have noted that while the
content of opening statements is largely within the discretion of the trial judge, improper opening
statements will only warrant a mistrial or reversal where the comments include facts which are
not in the record and “are calculated to prejudice a party and render the trial unfair.”3
O.C.G.A. § 9-10-183 specifically allows lawyers in a civil action “to use a blackboard
and models or similar devices in connection with his argument to the jury for the purpose of
illustrating his contentions with respect to the issues which are to be decided by the jury,
provided that counsel shall not in writing present any argument that could not properly be made
orally.” It is not error for the trial court to allow a party to use a chart during counsel’s opening
statement that was not provided to the other party during discovery.4 It is error for the trial court
to refuse to allow counsel to use a blackboard during opening statement in an attempt to show
where the parties were seated in the car when their position in the car is an issue in the case.5 In
a criminal case, it is not error for the prosecutor to use a whiteboard to inform the jury of the
crimes that the defendant was accused of committing and the alleged victims of each of those
crimes.6 This is particularly true when the writings were not introduced as evidence and the jury
was cautioned that the statements of counsel were not evidence.
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While blackboards are rarely used in 2019, a PowerPoint presentation would fall within
the definition of a “similar device” under § 9-10-183. While a PowerPoint presentation may be
allowed in opening by the trial court, the more important question is what appears on the
PowerPoint presentation. Lawyers and judges frequently refer to a “opening argument” but the
law is clear that argument of points of law or inferences to be derived from facts should not be a
part of the opening; hence the use of the phrase “opening statement” as opposed to “opening
argument.” The law is clear that regardless of whether a party utilizes a whiteboard, a trial board,
or a PowerPoint presentation, the entirety of the opening statement must only include evidence
that the parties expect to have admitted during the trial.
Demonstrative evidence may be used during a trial but material differences between the
real evidence and the demonstrative evidence which might confuse or mislead the jury require
that the demonstrative evidence not be allowed at trial.7 “Demonstrative evidence, which
includes reenactments and pictures used to aid the trier of fact in understanding the issues and
facts at trial, ‘is irrelevant and inadmissible unless accompanied by witness testimony that shows
that the demonstrative evidence is substantially similar to the actual conditions or events at
issue.’”8 As the Georgia Supreme Court has noted,
Demonstrative evidence implicates several provisions of the new Evidence Code.
It must be relevant, see OCGA § 24–4–401, and it may be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice, confusion of
the issues, or misleading the jury, or by considerations of undue delay, waste of
time, or needless presentation of cumulative evidence, see OCGA § 24–4–403.9
Additionally, O.C.G.A. § 24-6-611(a) must be considered by the trial court when considering
whether to allow demonstrative evidence to be admitted.10 “[T]he general foundational
requirement for demonstrative or experimental evidence under the Federal Rules of Evidence is a
showing not that the conditions of the demonstration are identical to the actual event at issue, but
that they are ‘so nearly the same in substantial particulars as to afford a fair comparison in
respect to the particular issue to which the test is directed.’”11
USCR 10.2 specifically provides that in criminal cases, opening statements are limited to
expected proof by legally admissible evidence.12 There is no similar Uniform Superior Court
Rule for civil cases. Case law suggests that “[c]ounsel…may state to the jury what each expects
to prove on the trial, and should be confined to a summary or recital of such matters of proof
only as are admissible under the rules of evidence.”13 The language used by lawyers in opening
statement may be extravagant “but figurative speech is a legitimate weapon in forensic warfare if
there are facts admissible in evidence upon which it may be founded.”14 Whether to allow
particular arguments during an opening statement is a matter left to the discretion of the trial
court and will only be reversed on appeal if that discretion is abused.15
The relative financial status of the parties to civil litigation is not a proper matter to be
presented to the jury. Where plaintiff’s counsel suggests that his client is a “one-man shop” but
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the defendant is a corporation with offices across the country, that argument is not an improper
comment on the relative financial status of the parties.16
The Georgia appellate courts have also addressed questionable arguments made by
lawyers defending civil cases. In a case where the defense denied any liability for the plaintiff’s
injury, the defense lawyer included the following in his opening statement:
[u]nfortunately, we've come to that point in society where whenever an accident
happens and somebody gets hurt, we immediately say, well, gees it must be
somebody's fault. But that's not the case. And the facts of this case, we're going to
show that this was not the fault of the defendant.17
The Georgia Court of Appeals held that the argument was “a preface to his conclusion that he
expected the evidence was going to show that the defendants were not at fault, even though
[plaintiff] sustained an injury from an unfortunate event.”18
While many of the appellate cases on the topic have not resulted in reversal on appeal,
there are times when counsel’s argument is so outrageous that a mistrial or reversal on appeal is
the only adequate remedy. Where counsel violates the trial court’s ruling on a motion in limine
and continues to do so throughout the trial, a mistrial is warranted.19
It is important to note that a contemporaneous objection must be made to improper
argument.20 In Stolte v. Fagan,21 it was held that waiting until opposing counsel has completed
his/her argument before raising an objection is too late to preserve the matter for appeal. If
opposing counsel has used improper demonstrative aids during their opening statement, it will be
important to any potential appeal that the trial boards or other demonstrative aids are made a part
of the record, even when they were not admitted as evidence.22 O.C.G.A. § 9-10-185 allows the
trial court to grant a mistrial where the argument is improper and prejudicial. The statute also
allows the trial court to rebuke counsel and issue a curative instruction based upon improper
statements made in the presence of the jury.
VOIR DIRE
The modern trend of continuing education for lawyers who try cases seems to suggest
that voir dire is the place where a trial is won or lost. The number of articles and seminars which
focus on voir dire is substantial but they ignore some basic law, at least as it exists in Georgia.
Many judges are passive observers of voir dire but your presenter is not among that number.
There are literally thousands of criminal cases in Georgia where the issue of permissible
and impermissible voir dire questions have been addressed by our appellate courts. There are far
fewer such decisions in civil cases. A lawyer trying a civil case will be required to extrapolate
the principles announced in criminal cases and apply those principles to voir dire in civil cases.
The good news is that the only area where those appellate decisions in criminal cases are actually
“criminal law specific” deals with the death penalty. For example, it has been held to be
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improper for a voir dire question to test the prospective juror’s willingness to accept certain
defenses or to identify jurors who are amendable to a particular defense.23 Even though that
particular case dealt with the affirmative defense of justification (self-defense), the principle
would be equally applicable to civil cases.
O.C.G.A. § 15-12-133 provides, in pertinent part, “[i]n the examination, the counsel for
either party shall have the right to inquire of the individual prospective jurors examined touching
any matter or thing which would illustrate any interest of the prospective juror in the case,
including any opinion as to which party ought to prevail, the relationship or acquaintance of the
prospective juror with the parties or counsel therefor, any fact or circumstance indicating any
inclination, leaning, or bias which the prospective juror might have respecting the subject matter
of the action or the counsel or parties thereto, and the religious, social, and fraternal connections
of the prospective juror.” While it is always permissible for counsel to make direct inquiries of
the potential jurors of issues directly addressed in §15-12-133, there are some questions and
topics that are simply improper.
It is permissible to ask potential jurors about any prejudice that they may have to the size
of verdicts, such questions must be phrased in general terms and no question should be phrased
in a manner that might amount to a prejudgment of the case to be tried. Therefore, it is
impermissible to ask on voir dire whether the potential jurors would have any hesitancy in
returning a verdict in the amount of $102,000 of the evidence showed that the plaintiff has been
damaged in that amount.24 Questions which seek a prejudgment of the case are always improper.
Therefore, it is improper to ask whether the prospective jurors felt that a person who slips on ice
on a public walkway should be entitled to recover against the property owner.25
“Since the distinction between questions which ask jurors how they would decide
issues of a case if and when such issues are presented and questions which merely
inquire whether jurors can start the case without bias or prior inclination is not
always crystal clear, the ‘control of the voir dire examination is vested in the sound
legal discretion of the trial judge and will not be interfered with by this court unless
the record clearly shows an abuse of that discretion.’”26
It is impermissible for counsel to ask prospective jurors whether any members of the
panel had ever filed a worker’s compensation claim and, at the same time, sued another third
party for the same injury.27 This question actually introduces the collateral source rule which is
impermissible and could entitle an objecting party to a new panel or, at the very least, a curative
instruction.28 To be clear, it would be permissible to ask the prospective jurors whether they had
ever filed a personal injury claim or whether they have any relationship to an insurance company
involved in the litigation but the particular question which referenced worker’s compensation
claims and tort claims actually demanded a reversal of the judgment on appeal.29
It is not proper to ask potential jurors whether they have previously served on a jury or
grand jury.30 Additionally, it is impermissible to ask whether a potential juror has ever served as
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the foreperson of a jury or grand jury, or to inquire about what verdict was reached by any prior
jury on which the potential juror previously served.31 “We do not see how the juror's
participation in reaching a verdict in a prior case, totally unrelated to the case being tried, can be
relevant to ‘the subject matter of the suit.’”32 Because there are so many factors that impact
whether a potential juror is selected to serve on a trial jury, it is impossible to legitimately argue
how knowing whether a potential juror previously served on a jury would meet any of the
legitimate inquiries allowed under §15-12-133.
Voir dire questions cannot be asked which are irrelevant, which are technical legal
questions, which are argumentative, or which require a prejudgment of the case. Hypothetical
questions are strongly discouraged but not absolutely barred. The reason that hypothetical
questions are not favored is because they usually ask the potential jurors to assume certain facts
related to the case to be tried are true and answer the question based upon that assumption.
Questions phrased in that manner are seeking a prejudgment of at least a portion of the case.
These broad restrictions can be found in USCR 10.1.
There is an absolute right to individual voir dire of the all of the prospective jurors. But
that right should not be interpreted as a right to ask the same question to each member of the
panel over and again. “Although a defendant has a right to individualized responses from each
member of the panel, he is not entitled to question each juror individually.”33 The trial court is
empowered to require a party to ask questions of the entire panel rather than allowing counsel to
“question each juror seriatim.”34 This procedure is also specifically addressed in USCR 10.1.
It is permissible for the trial judge to require that all voir dire questions be submitted in
writing before trial.35 While I have personally only required written voir questions in one case,
the procedure can prove valuable to the trial judge, depending upon the case and the counsel.
Voir dire can be controlled by the trial judge, and the judge’s rulings on issues relating to voir
dire will only be reversed on appeal when there is an abuse of discretion.
CAN EVIDENCE OPEN THE DOOR TO COLLATERAL SOURCE INFORMATION?
This topic was not a part of my original list of suggested nuggets but after a jury trial I
presided over in December 2018, I thought it was worth discussion. In a car wreck trial, the
plaintiff identifies his medical bills and they are introduced without objection. This lack of
objection was no surprise. O.C.G.A. § 24-9-921 allows the party to identify medicals bills
incurred in connection with an injury. However, the medical bills for one provider had three
columns for the charges incurred. There was a “sticker price” column, a “reduction” column and
a “final charge to patient” column. Although the second column had been redacted to remove
the header which listed “insurance payments,” the reductions that were applied to each of the
services performed remained on the document. On cross-examination, counsel for the defendant
eagerly went through the stack of various bills until she found that exhibit and began asking
questions that sounded in collateral source. We allowed the jury to take a break and an animated
discussion began outside of the jury’s presence.
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Counsel for the defendant argued that the reductions shown on this one medical bill
opened the door to cross-examination on the issue of health insurance contributions. Plaintiff’s
counsel argued that the bill had been redacted to remove the heading on the second column
which referenced contributions by the plaintiff’s health insurer. The reductions clearly fell
within the rule which bars introduction of collateral source evidence according to counsel for the
plaintiff.
“The collateral source rule, stated simply, is that the receipt of benefits or mitigation of
loss from sources other than the defendant will not operate to diminish the plaintiff’s recovery of
damages.”36 Evidence which shows payments made by health insurers, disability insurers, and
entities other than the defendant is generally not allowed in the trial of a tort case because the
tortfeasor is not allowed to benefit by its wrongful conduct or to mitigate its liability by collateral
sources provided by others.”37 This prohibition of evidence of payments from collateral sources
does not apply to a situation where the treating doctor has not been paid and is expecting
payment upon the resolution of the litigation. The doctor has a financial interest in the outcome
of the trial and, assuming the doctor testifies at the trial, the doctor’s financial interest in the
outcome of the case is “highly relevant to the issue of his credibility and potential bias.”38
But in my example, the medical providers had been paid by health insurance providers
and the only issue was whether the introduction of the semi-redacted medical bill “opened the
door” to evidence of collateral sources. Although not squarely on point, there are several cases
which suggest that a plaintiff can open the door to admissibility of otherwise inadmissible
collateral source evidence based upon the evidence presented at trial. When a plaintiff testifies
that she did not pursue surgery recommended by her treating physician because she could not
afford the surgical procedure, the plaintiff has opened the door to the admission of the existence
of health insurance.39 The same is true where the plaintiff introduces documents which show
that her employer paid at least a portion of her medical bills for treatment stemming from a car
wreck.40
If it has not already become painfully obvious in this paper, I was the beneficiary of a
legal education at Georgia State University, College of Law. My evidence professor was Paul
Milich. Although he has recently retired, I have the benefit of his e-mail address and he is kind
enough to engage in evidence conversations with me on problematic evidentiary issues. In
preparing for this seminar (but long after the trial referenced above was concluded), we
discussed this exact issue.
If the plaintiff belatedly realized his blunder and the records had not yet been actually
published to the jury, the plaintiff can seek to withdraw the records and replace them with
properly redacted copies. According to Professor Milich, even if the plaintiff does not realize the
mistake or the records have already been published before the error is recognized, the defense is
not automatically entitled to argue the write off to the jury or cross-examine the plaintiff on the
existence of health insurance.
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“Phantom damages” is a close cousin of the collateral source rule. The concept of
“phantom damages” suggests that a plaintiff is entitled to recover medical expenses arising from
injuries incurred in the car wreck that are not reduced by the impact of health insurance contracts
or other contributions received by the plaintiff for payment of his/her medical bills.41 The
plaintiff’s claim is not limited by any write-offs, negotiated payments with other insurers, or
similar reductions. The plaintiff is entitled to present evidence of the “sticker price” as opposed
to the amount actually paid by the plaintiff or amount actually accepted by the provider pursuant
to an insurance contract. Therefore, the plaintiff is entitled to claim damages for medical
expenses that were not actually charged, making any resulting award “phantom damages.” In
case you doubt whether Georgia follows the common law theory that Professor Milich refers to
as “phantom damages,” consider the following quote from the Georgia Court of Appeals:
“[Plaintiff’s] cause of action against the tortfeasor for injuries and economic
damages he sustained in the accident was not limited to seeking economic damages
represented by the discounted amounts paid on the [provider’s] billed charges under
the contract with [a health insurer]. Rather, [plaintiff] was entitled to seek full
recovery from the tortfeasor of reasonable and necessary [medical] charges
undiminished by insurance payments or ‘write-offs’ under the [provider’s] contract
with [the health insurer].”42
The situation presented in my example pits a couple of well-established legal principles
against one another. Once an exhibit is admitted, lawyers are generally allowed to point out all
facts that are contained within the exhibit, even if that is not the point the opposing party was
trying to make with the exhibit. The same is true for argument; if the exhibit was admitted,
lawyers are generally given wide latitude to argue inferences and conclusions based upon the
information contained in the admitted exhibits. In contrast, Georgia has long recognized that
evidence of collateral benefits “is readily subject to misuse by a jury.”43 The Georgia appellate
courts have held that proof that the plaintiff received collateral benefits “involves a substantial
likelihood of prejudicial impact.”44 But our appellate courts have also recognized that there are
occasions where the plaintiff can open the door to admission of evidence relating to collateral
benefits.45
Courts are expected to weigh the effect of the collateral source evidence before ruling on
its admissibility.46 The materiality of the evidence relating to the collateral source is an
important factor the trial court should consider in ruling on the admissibility of the evidence of a
collateral source.47 If there is a serious contest on an issue that makes the availability of
insurance a relevant issue in the case (i.e. claimed lack of financial ability to pay for future
treatment), the trial court is more likely to admit evidence of collateral sources despite the
substantial likelihood of prejudicial impact such evidence would have with the jury. But where
there is no contested issue which would suggest that the trial court should abandon the common
law principle that prohibits evidence of collateral sources to be raised in a tort case, the court
should rule against the admissibility of collateral source evidence.
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SUMMARIES OF VOLUMINOUS DOCUMENTS
Many of you have had cases involving boxes of medical records or similar materials.
You put a witness on the stand to establish that the documents fall within the business records
exception to the hearsay rule (§24-8-803(6)) and to establish authenticity (§24-9-902(11) and
(12)). Then you overwhelm the court reporter with several banker’s boxes of records. From the
thousands of pages of records, you only want to use one or two documents during the trial. You
probably had to have the records Bates’ stamped or otherwise organized so you could find the
couple of pages you want to use at trial. That seems like a total waste of time and effort and you
think, “There has to be a better way.” Well, there is a better way. Lawyer, meet O.C.G.A. § 2410-1006. I think the two of you will really get along well.
As is true for many areas of the law, Rule 1006 must be read in context with the other
rules of evidence. “Rule 1006 is not a back-door vehicle for the introduction of evidence which
is otherwise inadmissible.”48 So any summary or chart that is tendered under §24-10-1006 must
be based upon evidence that is admissible, even if those underlying documents are not tendered
into evidence. These summaries usually are based upon business records, hence the reference to
§24-8-803(6).
This paper is not intended to be an exhaustive examination of the hearsay rule and
exceptions but the business records exception should be consulted when considering the
summary statute. As has been beaten into you since law school, the business records exception
requires that you establish:
a)

the record was made at or near the time of the occurrence of the matters set
forth in the records;

b)

by a person with knowledge of such matters;

c)

the record was kept in the course of the regularly conducted activity; and

c)

the record was made as a part of the regularly conducted business activity
as a regular practice.49

The only time that records of regularly conducted business activity would not be admissible
under §24-8-803(6) would involve the extremely rare circumstance where the trial judge finds
that the records lack trustworthiness.
The “new” business records exception specifically allows qualified statements of opinion,
including medical diagnoses, to be included in the record.50 The rule also allows the party
offering the records to use a written certification in lieu of a live witness to lay the foundation for
the admissibility of the records.51
In addition to addressing the hearsay hurdle, a party seeking to have business records
admitted into evidence must also establish the authenticity of the records. Authenticity has been
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referenced as a “low hurdle” but it is a hurdle that must be navigated. § 24-9-902(11) or (12)
allows the party to prepare one written certification that satisfies both the hearsay issue and the
authentication issue. If the record is a “domestic record,” the written certification does not have
to be verified under oath. If the record is a “foreign record,” the written certification has to be
made under oath. While only certifications of foreign records must be notarized “under oath,”
there is nothing in the rules that prohibit certifications of domestic records from being notarized
under oath. If the certification is notarized and made under oath, the document is selfauthenticating and the lawyer has eliminated several issues by a simple oath made before a
notary.52 The oath should be worded as follows:
I declare (or certify, verify, or state) under penalty of perjury that the foregoing is
true and correct. Executed on (date). (Signature). (Notary Certification).53
Attaching the foregoing jurat to the written certification that meets the foundational requirements
of §24-8-803(6) and §24-9-902(11) and (12) satisfies all of the procedural requirements to have
business records admitted without the need of a live records custodian. If you make it a point in
your practice to always require certifications to be notarized and made under oath, you will not
be required to make a determination during trial preparation as to whether the business that made
the record was “domestic” or “foreign.”
IMPORTANT NOTE: If a party intends to introduce a written certification under §249-902(11) or (12), the party must provide written notice of such intention to all adverse parties
and shall make the record and declaration available for inspection sufficiently in advance of their
proffer into evidence to provide an adverse party with a fair opportunity to challenge such record
and declaration. The acceptable amount of pretrial notice is not identified in the rules, but it
would seem ridiculous to delay notice of what is likely an important document.
After the hearsay and authentication hurdles have been cleared with your well-crafted
written certification, you may then turn to the voluminous records issue. The contents of
admissible voluminous writings, recordings, or photographs may be presented in the form of a
chart, summary, or calculation. But the original documents which were used to create the
summary must be made available for examination or copying by other parties “at a reasonable
time and place.” The trial court can require that the original documents be produced in court.
To utilize §24-10-1006, the party must establish:
1)

the underlying records are voluminous;54

2)

the underlying records are made available to the court and parties;55

3)

the underlying records would be admissible at trial;56

4)

the summary must be accurate and non-prejudicial; and
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5)

the person who supervised the preparation of the summary testifies at trial
and is available for cross-examination.

It is important to note that a summary or chart under §24-10-1006 is not the same thing as a trial
board or other courtroom aid that might highlight particular testimony from a deposition or a
finding or diagnosis from within a medical record. The party offering a summary under Rule
1006 is offering it as evidence in lieu of voluminous records (or in addition to records that have
been admitted into evidence). The summary would go out with the jury whereas a demonstrative
aid or trial board would not be allowed to go out with the jury. Therefore, the summary cannot
be underlined, highlighted, or otherwise marked to stress a particular point.
It cannot be overstated that courts frequently equate summaries under Rule 1006 with
trial boards, PowerPoint presentations, or other “demonstrative aids” that lawyers might
anticipate using in argument. They are not the same thing and should not be treated as such by
lawyers or judges. By way of example, if several months’ telephone records were relevant in a
trial, those records would likely include countless irrelevant telephone calls made by the person
in possession of the phone. If there were only five calls which were relevant to the case, it would
make sense to offer a summary of the voluminous records instead of page after page of telephone
records that are largely irrelevant to any issues in the case.57 The summary offered under §2410-1006 would have to be a fair and complete chart showing the relevant data connected with
those selected portions of the telephone bills. The telephone bills that were used to construct the
summary would have to be admissible as business records under §24-8-803 and §24-9-902. The
person creating the chart would have to testify at trial, and the records would have to be made
available to the opposing party. But the jury would not have to be overwhelmed with the entire
stack of telephone bills and would not be inclined to go on their own amateur detective review of
the records during deliberations.
By comparison, if counsel wanted the jury to pay special attention to five telephone calls
which appeared on the multiple bills and the lawyer planned to weave those calls into his/her
theory of the case, the lawyer could present a trial board/PowerPoint presentation to the jury
during closing argument which highlighted those calls in yellow or changed the font to stress
those calls from all of the others that were admitted during the trial. A summary offered under
§24-10-1006 cannot be highlighted or otherwise stressed. But if the only telephone records
presented to the jury were the five highly relevant calls that were depicted in the Rule 1006
summary, the point is probably already made. There is nothing that prevents counsel from
creating a trial board or PowerPoint presentation that highlights or stresses an entry made in a
summary admitted under Rule 1006. But they are not the same thing, regardless of the number
of appellate cases that seem to conflate the two.
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CROSS-EXAMINATION AND IMPEACHMENT
There is one area where I have repeatedly seen lawyers struggle in recent years: crossexamination based upon a prior inconsistent statement. Cross-examination is really the heart and
soul of the American trial process. An effective cross-examination does not have to be lengthy
or even overtly adversarial. Lawyers seem to repeatedly feel compelled to restate the witness’
testimony from direct examination while leading up to the question he/she wants to ask on cross.
That practice seems both wasteful and ineffective. Why allow the witness to effectively testify
again to the facts he/she stated on direct? The prime occurs when the lawyer wants to ask about
a prior statement made by the witness.
O.C.G.A. § 24-6-613 is the section of the evidence rules dealing with cross-examination
with a prior statement. Impeachment is allowed with a prior inconsistent statement when: 1) the
witness made the prior statement; 2) the prior statement is inconsistent with the witness’ trial
testimony; and 3) the out-of-court statement is relevant to the case on trial. Therefore, the trial
witness can only be impeached with his/her own statement. It is improper to attempt to impeach
a trial witness with a statement made by a third party or with a document that the witness knew
nothing about.58
If the trial witness’s prior inconsistent statement contained hearsay from yet another
person, it would be subject to a hearsay objection as the statement is based upon what a third
party said who is not on the witness stand. If the prior inconsistent statement of the trial witness
also includes hearsay from another person, the prior inconsistent statement is not admissible
unless the “other hearsay” falls within an exception.59 Some lawyers claim that such a statement
is “double hearsay” but that is technically incorrect. As noted below under the heading of
“Miscellaneous Points About Impeachment,” the rules specifically provide that a prior
inconsistent statement of a trial witness is not hearsay. The proper objection is that the statement
contains hearsay but the objecting lawyer should be quick to note that the alleged hearsay is the
statement of the third party, recognizing that the prior inconsistent statement of the witness on
the stand is not the focus of the objection.
The prior statement must actually be inconsistent with that witness’s trial testimony. If
the prior statement was “simply more detailed” than the witness’s trial testimony, that prior
statement is not “inconsistent” as anticipated under Rule 613.60 While it may be appropriate to
note that the prior statement made closer in time to the event in question did not contain the same
level of detail as the statement made at trial, that lack of identical detail does not authorize
admission of the prior statement. A prior statement is “inconsistent if it, taken as a whole, either
by what it says or by what it omits to say affords some indication that the fact was different from
the testimony of the witness whom it sought to contradict.”61
Where the testifying witness claims that he/she cannot recall making the prior out-ofcourt statement, the law treats that lack of memory the same as a denial that the prior statement
was made. The forgetful witness may be impeached with his/her prior statement.62 “The failure
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of a witness to remember making a statement, like the witness's flat denial of the statement, may
provide the foundation for calling another witness to prove that the statement was made.”63
Even under Georgia’s prior evidence rules, a witness could be impeached with his/her
own statement that was contradictory to his/her trial testimony and which was relevant to the
case.64 But prior law had a requirement that no longer exists in Georgia. Under prior law,
“[b]efore contradictory statements may be proved against [the witness], the time, place, person,
and circumstances attending the former statements shall be called to [the witness’s] mind with as
much certainty as possible.”65 This prior foundational requirement is probably to blame for
lawyers’ current “set up” of impeachment questions based upon prior inconsistent statements.
But to be clear, bringing the prior statement to the attention of the witness is no longer a
requirement under Georgia law.
I am not sure that I can frame the issue better than was set forth in the Notes of the
Advisory Committee on Federal Rule of Evidence 613.
The Queen's Case, 2 Br. & B. 284, 129 Eng. Rep. 976 (1820), laid down the
requirement that a cross-examiner, prior to questioning the witness about his own
prior statement in writing, must first show it to the witness. Abolished by statute in
the country of its origin, the requirement nevertheless gained currency in the United
States. The rule abolishes this useless impediment, to cross-examination. Both oral
and written statements are included.66
The English decision in 1820 became known as Queen Caroline’s Rule.
If the witness testifies at trial and his/her trial testimony is clearly inconsistent with a
prior statement made by the witness, impeachment can begin without any “set up” or foundation
that involves reminding the witness of the circumstances of the prior statement. Lawyers who
continue to set up their impeachment probably do so because of the Queen Caroline’s Rule but
that is no longer the law. If the witness is not asked about the subject on direct examination, the
lawyer on cross-examination may ask the witness the question and if the witness’s answer is
inconsistent with his/her prior out-of-court statement, the lawyer can go directly into
impeachment. To clarify, assume the witness previously stated that “Joe had a gun” and further
assume that fact is relevant to the case on trial. If the party calling the witness fails to ask the
witness whether Joe had a gun, opposing counsel can ask the witness whether Joe had a gun on
cross-examination. If the witness says “no,” impeachment can begin without further foundation
being required.67 If the witness says that he/she cannot remember making the prior statement,
extrinsic evidence can be admitted on that point (i.e. a witness who heard the trial witness make
the prior inconsistent statement can be called to testify). The law treats the forgetful witness the
same as a witness who denies making the prior statement for purposes of impeachment.68
Queen Caroline’s Rule has been abolished. However, the practice of lawyers across
Georgia where they seem compelled to remind the witness of the occasion in which he/she made
a prior statement has not ended. The reason that the practice has continued even after the
NUGGETS FOUND ALONG THE TRIAL TRAIL
JANUARY 2019
PAGE 14 OF 24

DEFENSE OF A PERSONAL INJURY CASE
54 of 92

enactment of the “new” rules is understandable but not required. For centuries, Georgia law
required lawyers to bring the circumstances of the prior statement to the witness’s attention
before being allowed to cross-examine the witness about the prior statement. The fact that the
practice continues where it is not required probably seems comfortable to most Georgia lawyers.
Repeatedly, lawyers will begin cross-examination with some version of, “Mr. Witness,
do you remember giving a deposition in my office on October 3rd?” It would seem more
impactful to simply ask, “Mr. Witness, you previously testified under oath that [X] is actually
what happened, didn’t you?” To be clear, before the cross-examining lawyer will be allowed to
present extrinsic evidence of the prior inconsistent statement, the testifying witness must “first”
be afforded the opportunity to explain or deny the prior inconsistent statement.69 Extrinsic
evidence would include a copy of a deposition transcript, a witness who heard the trial witness
make the prior statement, the prior written statement made by the trial witness at the request of
the investigating officer, or similar proof of the prior statement. The lawyer cannot let the
witness testify without being confronted with the prior inconsistent statement and then simply
call a witness who heard the prior inconsistent statement to testify. The trial witness must “first”
be given the opportunity to explain or deny the prior statement.
A trial witness may be recalled to the stand for purposes of confronting the witness with
the prior inconsistent statement.70 Even where the trial witness admits making the prior
statement, Georgia law has allowed the cross-examining party to call a separate witness to
present extrinsic evidence of the prior statement.71 However, counsel should be prepared for an
objection that the extrinsic evidence is cumulative under §24-6-611 or §24-4-403 if the witness
admits making the prior statement.
MISCELLANEOUS POINTS ABOUT IMPEACHMENT: There are a couple of
other points about cross-examination using a prior inconsistent statement. There is no doubt that
a statement made by a witness outside of this trial or hearing that is offered to prove the truth of
the matter asserted would ordinarily constitute hearsay. However, the rules specifically provide
that a prior statement made by a witness who testifies in court is exempted from the hearsay
prohibition.72 The reason for this policy decision is clear if you begin with the premise that
hearsay is usually inadmissible because it is not subject to the test of cross-examination. When
applying that principle to a case where impeachment is based upon a prior inconsistent
statement, the person who made the out-of-court declaration is now testifying and is subject to
cross-examination. Discrepancies between the two statements can be examined, explained,
criticized and ultimately reconciled by the jury.
If the prior statement is written and the witness denies that the writing is his/hers, the
document will have to be authenticated in same manner that any other written document is
authenticated.73 If the witness identifies the writing as his/hers, no further authentication is
necessary.
If a hearsay statement is admitted under an exception, the declarant of that statement can
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examination.”74 As a general rule, a prior inconsistent statement is admissible as substantive
evidence, not solely for the purpose of impeachment. Any prior consistent or inconsistent
statements which are admitted should not go out with the jury due to the continuing witness
rule.75
A prior inconsistent statement must be relevant to the case being tried. Rule 613 does not
allow for admission of prior inconsistent statements to wholly collateral matters. “A prior
inconsistent statement contains collateral matter and is therefore inadmissible if the facts referred
to in the statement could not be shown in evidence for any purpose independent of the
contradiction.”76 Prior inconsistent statements are also subject to the balancing test required
under § 24-4-403.77
It is improper to ask one witness whether another witness is telling the truth. This
improper bolstering of the credibility of one witness by the opinion of another, even an expert, is
per se improper.78 However, the converse question has been held to not be improper. Where a
witness is asked whether other witnesses who testified to facts contrary to the present witness’s
version of events must either be lying or mistaken, it has been held that such a question is
allowable. “[T]he questions ‘merely emphasized the conflict in the evidence, which it was the
[factfinder’s] duty to resolve.’”79
There are several different ways to impeach a witness. Prior inconsistent statements are
merely one way to do so. A witness can be impeached by disproving the facts to which the
witness testified, proving incompetence, bias or improper influence, proving prior convictions,
and/or by offering opinion or reputation of another witness that suggests the witness is an
untruthful person. There are multiple different ways to impeach a witness but, more often than
not, impeachment with a prior inconsistent statement is an incredibly effective form of
impeachment.
RANDOM NUGGETS
Time limitations demand that I turn focus away from more detailed discussions and focus
on on random issues which I have encountered while serving as a judge. I will reiterate that I am
only one judge of several hundred across Georgia. Every judge has their own style and
preferences. I cannot attempt to generalize responses to the areas of concern posed to me that
will reflect the various styles and preferences of all Georgia judges in all circumstances. Each
attendee likely has a “war story” containing extreme examples of situations where trial judges
have ruled in a way that was inconsistent with what the lawyer believed was appropriate. I can
only hope I was not the judge involved in those examples.
MOTIONS IN LIMINE
Superior Court judges spend the vast majority of their time focused on criminal and
domestic relations cases. I have been known to tell lawyers arguing a motion in a civil case that
I am excited to discuss a topic other than ounces of cocaine or child support guidelines. While I
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normally say such a line partially tongue-in-cheek, there is actually some truth at the core of that
quip. Judges of every class of court have routine and repetitive matters that occupy the majority
of their time, and those obligations rarely involve purely civil disputes. So when we are actually
preparing for trial and are asked to consider motions in limine, nothing is more disappointing
than receiving boilerplate motions in limine by the dozens.
My experience has been that lawyers seem to file motions in limine that they were
handed down by senior partners or which were circulated among the attendees at a continuing
education seminar. The citations of authority are dated, the motions contain typographical
errors, the motions are not remotely relevant to the case being tried, etc. etc. etc. You will find
that the judge will be more likely to receive motions in limine that are artfully crafted to address
the issues present in this particular case. I will resist the temptation to recount some of the more
extreme examples that I have personally encountered but filing a motion in limine to require the
opposing party to follow the rules of evidence is not necessary. Filing unnecessary motions in
limine diminish the importance of the motions that are really important to the parties and distract
the judge from spending his/her time on the important issues.
More importantly, lawyers want judges to enthusiastically preside over their trial. As I
understand the state of affairs across Georgia, it is a fair criticism to suggest that some of my
colleagues on the bench are unwilling participants in the proceedings. Understand that if you
want the trial to be a positive experience, lawyers need to do their part and file motions in limine
that are both meaningful and effective.
I request that motions in limine on case-specific issues be filed in advance of trial. The
judge is absolutely unaware of any motions that are filed with the clerk of court. Unless a copy
of those motions is provided to the judge, there is no way for the judge to get prepared in
advance of trial. As a judge, there is nothing worse than getting “caught” with a unique legal
scenario that the judge is unprepared to rule upon as the jury panel waits in the hallway. If you
have a case with “deep” legal issues and motions in limine for the parties would drastically
change the course of trial, it seems ridiculous to wait until the last possible moment to present
motions in limine for the court’s consideration.
Motions in limine are frequently fact dependent. The parties have spent years in
discovery and know their case well. The trial may well be the first time that the judge will
become aware of the facts of the case. The motion in limine need not be lengthy but it should
establish a few basic points. First, the judge needs to know what type of case is involved and the
basic facts of the case. I am reminded of the time that lawyers were asked to give succinct
statements of fact as part of a pretrial order. One lawyer presented three pages of material and
the other doubled that amount. As the judge, I need to know “this is a breach of contract case” or
“this is a tort case, based upon a car wreck.” This may seem like a basic concept but letting the
judge in on the basic facts really helps.
The judge does not need to be overwhelmed with facts but needs enough of the facts to
rule on the motion in limine. If it is a matter of law, you can jump straight to the law. However,
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most motions in limine demand an analysis of both facts and law. Tell the judge the facts that
are relevant. As to law, please attempt to cite cases that are both current and on point. The judge
does not need string citations of authority but understanding that the principle of law being
addressed is well-established helps the judge in his/her ruling.
Timing is also important. Judges are completely aware of the gamesmanship associated
with motions in limine even if the judge finds such tactics silly. If the ruling on your motions in
limine is vital to your case, it seems only logical to set a hearing on the motions prior to trial and
allow both the lawyers and the judge to know the ruling before picking the jury. As the judge, I
would not only appreciate that consideration but would demand a hearing on substantive motions
in limine before the day of trial.
As an aside, when I was discussing the collateral source example that is addressed above
with a lawyer, his first question was whether plaintiff had filed a motion in limine to prohibit the
introduction of collateral source evidence. The lawyer seemed surprised that no such motion
was filed. I honestly do not need motions in limine on patently obvious issues but I do recognize
that lawyers want to prevent certain issues from being raised before they can object to ensure that
such prejudicial and important matters are not presented to the jury.
FORM OF OBJECTIONS AT TRIAL
A topic that was suggested for discussion was whether judges prefer objections to be
stated in “words” or “rule numbers.” The honest answer is both. If a poll was taken of all of
Georgia’s trial judges, I would assume that trial judges would agree with my assessment.
The change in the rules of evidence has been a major transition for both judges and
lawyers. A standard objection relating to “leading a witness” or “hearsay” probably does not
need a rule number. But if the response to an objection is a reference to an exception to the
hearsay rule, it would be helpful if counsel could give a rule number to the judge. There are also
objections that are solely based upon the evidence rules (i.e. Rule 403). So, the answer to the
inquiry is truly both words and rule numbers are the preferred way to make objections.
To be candid, Professors Milich and Carlson (sorry, I do not know the names of evidence
professors at other law schools) are probably the only people in Georgia who can discuss
evidence and objections by solely referencing rule numbers. I know that many of your trial
judges are familiar with rule numbers in a general sense, but simply citing the rule number will
not likely result in a knowing look from your trial judge. You will have to gauge your particular
judge but providing the rule number will give the judge a head start in looking up the rule and
the words associated with the objection will provide context.
CONTINUING WITNESS RULE
The continuing witness rule has been established to ensure that the jury only has exhibits
with them during deliberations that do not continue to “testify.” The best way to understand the
rule is to consider an average trial from the perspective of a juror. Witnesses take the stand and
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testify. A document which contains information akin to live testimony should not go out with
the jury because it places undue emphasis on the writing over the oral testimony. Live testimony
is only heard once. Therefore, written “testimony” should only be presented once.
But many of the exhibits are crucial to the jury’s determination of the case and are not
testimonial. Instead, they are objective proof of the matters contained in the exhibit. For
example, a photograph of a damaged car is objective evidence of the nature and extent of the
damage caused in the car wreck. A wreck report prepared by the investigating police officer
contains several sections which are arguably testimonial. Therefore, a photograph of a car can
go out with the jury but the police report cannot.80 The importance of a conference during the
trial where the lawyers review the exhibits that are being sent out with the jury cannot be
overstated in the context of a continuing witness rule violation. Where the lawyers review the
exhibits prior to being sent to the jury deliberation room, any objection not made a part of the
record is waived.81
The continuing witness rule has no application to how documents, photos, records, or
recordings are used in the courtroom.82 The rule only applies to which exhibits that are admitted
during the trial are allowed to go out with the jury. But the continuing witness rule should be on
the mind of the attorney preparing his/her closing argument. If the exhibit is not going out with
the jury, it would be silly to argue to the jury that they should closely scrutinize that document
during their deliberations. Instead, counsel would be advised to ensure that the jury is made
keenly aware of the important contents of such a document during argument. The same is true
when anticipating how evidence will be presented during the trial. Some lawyers are more
interested in laying foundation for an exhibit to be admitted and do not pay enough attention to
how the exhibit is published to the jury. Publishing the document by handing it to the jurors
distracts the jurors from the proceedings and they usually do not know what they are looking for
when they handle the exhibit. Using courtroom technology to publish the exhibit and then
stressing or highlighting the important points while examining the witness would be a far more
effective way to publish the exhibit.
CONCLUSION
It is an honor to be able to speak to lawyers who actually try cases. As we enter 2019, it
seems that the number of lawyers who actually try cases seems to be decreasing on a daily basis.
This fact is particularly true in the civil litigation arena. You should be proud if you count
yourself among that decreasing number. There are numerous lawyers who claim to be litigators,
but there are far fewer who actually try cases.
The nuggets I have addressed in this paper are simply thoughts and ideas on random
subjects that others thought might be interesting to this group. The paper is not a treatise and
was never intended to be confused for one. I have probably overstated this point but I am only
one judge in a single circuit and my opinions and ideas shared in this paper are based in that
reality. The various personalities of judges across Georgia demand that trial counsel become
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familiar with the habits, practices, and expectations of the judge presiding over a particular case.
Judges have different skill sets and levels of knowledge and that fact becomes readily apparent
during jury trials. The same is true for lawyers.
If there is a single point to be shared in our interaction, it should focus on professional
reputation. Some reputations are formed unfairly. But, more often than not, a lawyer’s
professional reputation is earned. As a judge, I often feel more like a short order cook than an
executive chef. I look to the lawyers that I trust to lead me to the correct decision because I
cannot always devote the amount of time that I would like to each matter that comes before me.
The lawyers need a ruling from the judge but, in candor, the judge needs solid and reliable
information from the lawyers before that desired ruling can be rendered. That information needs
to be concise but complete. From the judge’s perspective, there is nothing better than litigation
presented by competent and professional advocates who present their cause to the court with
candor. Too many lawyers believe that the rule requiring zealous advocacy is the only rule of
professional conduct.
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Watch Your Step! Slip and Falls.
Sean L. Hynes
Downey & Cleveland, LLP
288 Washington Avenue
Marietta, GA 30060
770-422-3233
hynes@downeycleveland.com
For more than twenty years, a “reminder” given to the judiciary by the Georgia
Supreme Court in Robinson v. Kroger, 268 Ga. 735 (1997), has been in place. In
Robinson, the Supreme Court: “remind[ed] members of the judiciary that the
‘routine’ issues of premises liability, i.e., the negligence of the defendant and the
plaintiff, and the plaintiff’s lack of ordinary care for personal safety are generally
not susceptible of summary adjudication, and that summary judgment is granted only
when the evidence is plain, palpable, and undisputed.” 268 Ga. at 748.
Under O.C.G.A. § 51-3-1, “an owner or occupier of land has a duty of
exercising ordinary care to keep the premises and approaches safe for any invitee’s
safety.” In order to recover for injuries sustained in a slip-and-fall action, an invitee
must prove (1) that the defendant had actual or constructive knowledge of the hazard;
and (2) that the plaintiff lacked knowledge of the hazard despite the exercise of
ordinary care due to actions or conditions within the control of the owner/occupier.
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Season All Flower Shop, Inc. v. Rorie, 323 Ga. App. 529, 533, (2013)1 (citations
omitted). “Whether a hazardous condition exists is the threshold question in a slip
and fall case.” Id.
In defending slip and fall cases, it is common for the same issues to arise in
different cases. When assessing these claims, answering the following questions
may be helpful:
• Did a foreign substance cause the fall?
• Did cracked or missing pavement cause the fall?
• Had the Plaintiff walked over the same area before?
• How long did the Defendant know of the alleged hazard?
• Was the fall weather related?
• Did a foreign substance cause the fall?
Of course, there are many other potential issues in slip and fall cases, but answering
these questions will often help focus your defense. Each question is addressed
below.
Did a foreign substance cause the fall?
Proof of a fall, without more, does not create liability on the part of a proprietor.
Flagstar Enterprises v. Burch, 267 Ga. App. 856 (2004). A plaintiff cannot rely on

Distinguished in Duff v. Bd. of Regents of Univ. Sys. of Georgia, 341 Ga. App.
458, 461 (2017)
1

2
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speculation to establish what caused her to fall. Id. “A plaintiff who alleges she
slipped on a foreign substance must present some evidence of a foreign substance
on the ground where she slipped.” Hudson v. J.H. Harvey Co., 244 Ga. App. 47. “It
is common knowledge that people fall on the best of sidewalks and floors.” Flagstar,
267 Ga. App. at 856–857, 600 S.E.2d 834. “Indeed, to presume that because a
customer falls in a store that the proprietor has somehow been negligent would make
the proprietor an insurer of his customer's safety which he is not in this state.” Belk
Dep't Store of Charleston, S.C., Inc. v. Cato, 267 Ga. App. 793 (2004).2 When the
plaintiff cannot show the existence of a hazardous condition, she cannot prove the
cause of her injuries and “there can be no recovery because an essential element of
negligence cannot be proven.” Pinckney v. Covington Athletic Club & Fitness
Center, 288 Ga. App. 891, 893 (2007). Additionally, speculation as to the cause of
a fall based on evidence of a substance on the plaintiff’s clothes or body after the
fall may not create a question of fact as to the existence of a hazardous condition.
Season All Flower Shop, Inc. v. Rorie, 323 Ga. App. 529 (2013).
In Hudson, the Court of Appeals affirmed a summary judgment ruling in favor
of the defendant when a woman slipped and fell in a Harvey’s grocery store. 244

In Cato, the trial court’s denial of the store’s motion for summary judgment was
reversed where the plaintiff could not present evidence of any foreign substance that
was the cause of his fall. “[T]he mere fact that Cato fell does not give rise to liability
for the defendant, and absent some evidence that a foreign substance was present,
Cato's cause of action must fail.” 267 Ga. App. at 794.
2

3
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Ga. App. 479. She went into the store where a rug had been placed just inside the
entranceway. Id. The plaintiff took several steps on the rug and then slipped and fell
when her right foot stepped off the rug. Id. She fell onto her hands and knees. Id.
The plaintiff’s pants did not get wet when she fell, nor did she see water on the floor.
Id. The plaintiff testified that she believed the rug was wet but had no direct
knowledge of it. Id. The Court reasoned that the plaintiff could not show why she
slipped, and speculation does not establish causation. Id. at 480.
Additionally, in Season All Flower Shop, the plaintiff slipped and fell while
walking into a chapel for a wedding. 323 Ga. App. 529 (2013). The plaintiff did not
know why she had fallen. Id. After she fell, moisture on her clothes led her to believe
there was moisture on the floor. Id. at 534. However, the Court of Appeals held, “to
create a question of fact as to the existence of a hazardous condition, a plaintiff
cannot rely upon speculation and she must prove more than the existence of a slick
or wet floor.... Rather, the plaintiff must produce evidence of what foreign substance,
condition, or hazard caused her to slip and fall.” Id.
Likewise, in H.J. Wings & Things v. Goodman, the trial court’s denial of the
defendant restaurant’s motion for summary judgment was reversed where the
plaintiff presented no evidence of any hazardous condition that caused her fall. 320
Ga. App. 54 (2013). The plaintiff claimed the floor she slipped on appeared “heavily
waxed.” She could not, however, see any foreign substance that caused her fall. Her
speculation that wax on the floor caused her fall could not overcome the defendant’s
4
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unrefuted evidence showing the restaurant did not use wax on its floors and,
therefore, summary judgment was proper.
Did cracked or missing pavement cause the fall?
Irregularities and trifling defects in sidewalks that can be observed cannot
serve as a basis for recovery in a slip and fall action under Georgia law. Occupiers
of premises whereon the public is invited to come are not required to keep their
parking lots and other such areas free from “irregularities and trifling defects….”
Piggly Wiggly S., Inc. v. Bennett, 217 Ga. App. 496, 497 (1995). See also Long John
Silver's, Inc. v. Coleman, 223 Ga. App. 864 (1996)(reversing trial court’s denial of
restaurant’s motion for summary judgment where plaintiff claimed her shoe heel
because caught in an inch-wide hole in a concrete ramp, which the Court of Appeals
deemed a “small, trifling defect”).
Small cracks, holes and uneven spots often develop in pavement and it has
been held that where there is nothing to obstruct or interfere with one’s ability to see
such a static defect, the owner or occupier of the premises is justified in assuming
that a visitor will see it and realize the risk involved. Bennett, 217 Ga. App. at 497
(1995) (affirming summary judgment proper when the uneven pavement upon which
the plaintiff tripped was a static, trifling defect and nothing obstructed her view). See
also Wright v. JDN Structured Finance, Inc., 239 Ga. App. 685, 686 (1999)
(“[o]ccupiers of premises whereon the public is invited to come are not required to
keep their parking lots and other such areas free from irregularities and trifling
5
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defects. One coming upon such premises is not entitled to an absolutely smooth or
level way of travel.”); Crenshaw v. Hogan, 203 Ga. App. 104 (1992) (finding that it
is common knowledge that small cracks, holes and uneven spots often develop in
pavement, and such defects are easily recognizable static conditions when plaintiff’s
view is unobstructed).
“A static condition is one that does not change and is dangerous only if
someone fails to see it and walks into it.” LeCroy v. Bragg, 319 Ga. App. 884, 886
(2013). Georgia courts have held that “where there is nothing to obstruct or interfere
with one’s ability to see such a static defect, the owner or occupier of the premises
is justified in assuming that a visitor will see it and realize the risk involved.” Tanner
v. Larango, 232 Ga. App. 599, 600 (1998). See also Nemeth v. RREEF Am., L.L.C.,
283 Ga. App. 795 (2007).
In James v. Sirmans, the trial court’s grant of summary judgment in favor of
the defendant shop owner was affirmed when the plaintiff tripped and fell on a crack
in the pavement outside of the beauty shop owned by the defendant. 299 Ga. App.
262 (2009). In finding that the alleged defect was open and obvious, the James Court
noted that the fall occurred outdoors in broad daylight and that the parking lot was
dry. Id. at 263. Further, the plaintiff’s own testimony showed that there was nothing
obstructing her ability to see the crack. Id.
Had the Plaintiff walked over the same area before?

6
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Where a plaintiff has safely traversed the area in which she fell shortly before
her fall, the plaintiff has equal knowledge and cannot recover for a slip and fall as a
matter of law. El Ranchero Mexican Restaurant No. 10 v. Hiner, 316 Ga. App. 115
(2012); Flagstar Enterprises, Inc. v. Burch, 267 Ga. App. 856, 858 (2004); Houston
v. Wal-Mart Stores E., L.P., 324 Ga. App. 105 (2013); and Ballard v. Burnham, 256
Ga. App. 531 (2002).
“When a person successfully negotiates a dangerous condition, she is
presumed to have knowledge of that condition and cannot recover for a subsequent
injury resulting from the hazard.” El Ranchero, 316 Ga. App. 115. In El Ranchero,
a plaintiff walked across a tile floor in a restaurant on her way to the bathroom. On
her way back from the bathroom, the plaintiff slipped and fell only minutes after
safely walking across the floor initially. The plaintiff could not identify why she fell,
and she could not identify any substance on the tile that caused her to fall. She simply
stated that the tile was “slippery.” In El Ranchero, the trial court’s denial of the
defendant-restaurant’s motion for summary judgment was reversed because the
plaintiff had walked over the same area she fell minutes before her fall.

How long did the Defendant know of the alleged hazard?
A plaintiff injured in a slip and fall may show knowledge of injury-producing
hazard by three methods: (1) proof that an employee was in the immediate area of
the spill and could have easily seen and removed it prior to the slip and fall; (2) proof
7
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that liquid had been there for a sufficient length of time that it should have been
discovered and removed during reasonable inspection; or (3) there had been prior
accidents that should have informed the Defendant of a hazard. Warner v. Hobby
Lobby Stores, Inc., 321 Ga. App. 121 (2013).
The length of time that the hazard is required to remain undiscovered to
establish knowledge varies based on the facts of the case. CFUS Properties, Inc. v.
Thornton, 246 Ga. App. 75 (2000). See Brown v. Host/Taco Joint Venture, 305 Ga.
App. 248 (2010). It cannot be disputed that a proprietor is generally permitted a
reasonable time after notice of a hazardous condition to exercise care in correcting
it. Warner v. Hobby Lobby Stores, Inc., 321 Ga. App 121 (2013) and Pickering
Corp. v. Goodwin, 243 Ga. App. 831 (2000).
In Goodwin, the trial court’s denial of the defendant’s motion for summary
judgment was reversed. The plaintiff in Goodwin fell in spilled water at a mall. The
water spilled 90 seconds before the plaintiff fell. The Goodwin Court held that the
defendant-proprietor breached no duty to the plaintiff as Georgia law affords a
proprietor “a reasonable time after notice of a hazard to exercise care in correcting
such condition.” 243 Ga. App. at 832 (citations omitted).
Was the fall weather related?
Under well-settled Georgia law, businesses are not liable for slip and falls
during rainy conditions unless there has been an unusual accumulation of water.
Diaz v. Wild Adventures, Inc., 289 Ga. App. 889, 892-893 (2008) (citing Walker v.
8
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Sears Roebuck & Co., 278 Ga. App. 677, 680 (2006)). The well-established law
applicable to cases like the present, involving a slip and fall due to weather
conditions is that:
business proprietors are not liable to patrons who slip and fall on floors
made wet by rain conditions unless there has been an unusual
accumulation of water and the proprietor has failed to follow reasonable
inspection and cleaning procedures. The risk of harm imposed by some
accumulation of water on the floor of business premises during rainy
days is not unusual or unreasonable in itself, but is one to which all
who go out on a rainy day may be exposed and which all may expect
or anticipate.
Id. A proprietor cannot be liable to a plaintiff for a slip and fall on an alleged water
accumulation where the plaintiff cannot show that the alleged water accumulation
was a hazardous condition that exposed her to an unreasonable risk of harm. Drew
v. Istar Financial, Inc., 291 Ga. App. 323, 325 (2008). If a slip and fall is caused by
a natural occurrence, the risk of which the invitee should appreciate, the premises
owner may be held liable only if the risk has become “unreasonable.” Roberts v.
Outback Steakhouse of Florida, Inc., 283 Ga. App. 269, 270 (2007). The “normal
accumulation of water at the entrance of a business during a rainy day is not
an unreasonable hazard.” Id.

9
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The location of the weather-related water may matter. In Duff v. Board of
Regents, 341 Ga. App. 438 (2017), the Court of Appeals reversed the trial court’s
grant of summary judgment to the University after a student slipped and fell in
rainwater tracked in by other students. The Duff Court noted that the fall occurred
“more than three classrooms away from” the nearest entrance. It was also note that
the plaintiff did not know it had been raining as the building had no windows and it
had not been raining when she entered hours earlier. 341 Ga. App. At 461.
Wet Floor Signs:
In Alterman Foods, Inc. v. Munford, the Court of Appeals held that a
defendant owner/occupier may establish reasonable and ordinary care by taking
precautionary matters, such as placing a wet floor sign approximately six feet away
from the entrance of a premises. 178 Ga. App. 214, 215 (1986). Furthermore, the
Court held such precautionary matters may establish “reasonable and ordinary care
on [defendant’s] part, even assuming [plaintiff] did not have equal knowledge of the
hazard. To say otherwise would render [defendant] an insurer of its customers’
safety.” Id.
In Taylor v. Mathis, the Court of Appeals held an owner/occupier may be
entitled to summary judgment even where a plaintiff claims to have not seen a wet
floor sign anywhere on the premises. 219 Ga. App. 445, 465 (1995). In Taylor, the
plaintiff slipped and fell while walking across the lobby toward the exit of her office
building after getting off an elevator. The lobby floor had been mopped, and a wet
10
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floor sign had been placed by the elevator bank, although the plaintiff denied seeing
that sign or any other signs in the area across the lobby where she fell. Id. at 445-46.
The Court of Appeals reversed the denial of the defendant’s motion for summary
judgment. The Court held that:
[t]he fact that the [plaintiff] did not see the warning sign near the
elevator bank does not create a material issue of fact. [Plaintiff] stated
that she was not distracted by anything as she walked from the
elevators; [plaintiff] merely did not see the sign. Such a sign, even if
the only one, when placed near the bank of elevators from which users
of the building exit into the lobby, constituted reasonable and ordinary
care on the proprietor’s part.
Id. at 447 (citations omitted). Moreover, the Court further held the fact that “there
was no sign in the immediate vicinity of her fall is not enough, in itself, to create a
material issue of fact necessitating a jury trial.” Id. (emphasis added).
Again, there are many other issues that occur in slip and fall cases; however,
analyzing a case at the outset and answering the above questions should help focus
your defense strategy.
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MEDIATING THE PERSONAL INJURY CASE—HELP ME HELP YOU
By
G. Lee Welborn, Esq.
Cole House Mediation Services
Downey & Cleveland, LLP
288 Washington Avenue
Marietta, Georgia 30060

INTRODUCTION
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There are several keys to successfully mediating a personal injury case. Defense lawyers
can set the stage for success through proper pre-mediation preparation and application of a
number of proven negotiation techniques. Plaintiff’s lawyers can increase their odds of
settlement by not making the preventable mistakes that drive defense attorneys and insurance
adjusters mad. Both need to know the best ways to utilize the mediator to help him help you
settle your case for an amount your client and your opponent will accept.

I.

A.

BEFORE THE MEDIATION

Orders to Mediate
Does a Georgia Superior Court judge have the power to order the parties to mediate?

According to D.O.T. v. City of Atlanta, 259 Ga. 305 (1989), the answer is yes. In finding that a
trial court has the ability to require parties to mediate prior to trial, the Supreme Court cited the
1983 Constitution of Georgia, Article VI, Section IX, Paragraph 1, which requires the judicial
system to be administered in such a way that it will “provide for the speedy, efficient, and
inexpensive resolution of disputes and prosecutions.”
There are limits to the trial court’s power to punish the parties for failure to mediate,
however. The Supreme Court has held that an order requiring the parties to mediate their
dispute, on penalty of contempt should they fail, amounts to an order to settle the case, which
requires power the court does not have. D.O.T. v. City of Atlanta, 259 Ga. 305, 308 (1989). The
trial court may simply refer the parties to mediation.
Does the trial court have the power to order a non-party liability insurance company’s
adjuster to attend a mediation? It is routine for judges to order a representative of the insured

2
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party to attend a mediation with “full authority to settle”. It does not appear as though any
Georgia appellate court decisions have addressed this issue.
At least one other state has found that such an order compelling the attendance of an
insurance adjuster is improper. In American Family Mutual Ins. Co. v. The Honorable Theodore
Scott, 988 S.W.2d 45 (1998), the Court of Appeals of Missouri, Southern District, held that a
trial court has no authority to grant relief against one who is not a party. The Missouri appellate
court granted a writ of prohibition, precluding the trial judge from entering an award of
attorney’s fees and expenses against a non-party liability insurance carrier that did not appear for
mediation, and prohibiting him from ordering the insurance carrier to send an adjuster to a
second reconvened mediation.
Sometimes the timeframe set by the trial judge is too tight, effectively forcing the parties
to mediate before they are ready. A prudent defense attorney might want to file a motion to
extend the time for mediation, citing for the court the discovery completed, but also explaining
the additional discovery needed before the defense can intelligently evaluate the case and
determine an appropriate settlement value.
B.

Selecting A Mediator
There are two primary types of mediators: Evaluative and Facilitative. An evaluative

mediator is one willing to help the parties discuss the relative merits of their case, see their
strengths and weaknesses, provide suggestions, and convey the reasons for a party’s moves to the
other side when given permission to do so. Facilitative mediators give the parties a forum in
which to exchange offers and demands but tend to avoid interjecting themselves and their
opinions into the negotiations. Attorneys in the personal injury world often describe the
approach of facilitative mediators as merely carrying numbers back and forth. It is important for
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both plaintiff’s and defense attorneys to research a mediator’s style before scheduling a
mediation with a new (to them) mediator.
C.

Invite Your Defendant
A common practice for defense attorneys is not to invite the defendant to attend the

mediation. There are several reasons why an invitation should be extended to the defendant.
A plaintiff may have emotional barriers to reducing their demand to an amount that an insurance
adjuster would deem to be reasonable. They have suffered for a lengthy period of time and feel
like the defendant has no appreciation for what he has put the plaintiff through. A plaintiff often
needs to feel like they have been heard. Having the plaintiff see your defendant sitting across the
table from the plaintiff, quietly listening while the plaintiff’s attorney spells out the plaintiff’s
case, can help dissipate the anger that has simmered for so long.
Having your defendant listen to the plaintiff’s attorney’s opening statement is an
excellent way to educate your defendant and prepare your client for trial in the event of a failed
mediation. Your defendant can educate you about facts, evidence and witnesses that may help
you combat the plaintiff’s case.
Your adjuster might also benefit from the defendant’s attendance at mediation. He or she
can evaluate the defendant’s appearance in person, which can assist the adjuster in predicting
how well the insured will fare in front of a jury. The defense attorney might use the mediation as
an opportunity to point out to the insured the insurance company’s exhaustive efforts to resolve
their case short of trial. Attendance at mediation by the defendant can foster good relationships
between insurer and insured.
D.

Remind the Plaintiff’s Attorney of Barriers to Settlement
An insurance adjuster does well to thoroughly evaluate a plaintiff’s case prior to

mediation in sufficient time to obtain settlement authority the insurer considers to be reasonable.

4
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New medical bills, new surgical recommendations, new estimates of the cost of future medical
treatment, and new itemizations of past and future lost wages presented by the plaintiff’s
attorney for the first time at mediation often have two negative effects: (1) They discourage the
adjuster, who cannot effectively evaluate what is effectively a new case on the fly; and (2) they
embolden the plaintiff into thinking the case has more value than the case evaluated by the
adjuster prior to mediation, which can frustrate both sides.
A good insurance defense attorney might consider reaching out to the plaintiff’s attorney
a couple of weeks prior to mediation and ask whether he anticipates presenting any new special
damages. This can head off confrontations before they start.
E.

Position Papers
Both the plaintiff’s attorney and the defense attorney are hopeful that the mediator will

use the strongest facts of their respective cases to “beat up on” the opposing party during
caucuses, thereby narrowing the gap between pre-mediation offers and demands. While the
mediator is not an advocate for either side, he can be much more effective earlier in the
mediation if he is made aware of the facts and the posture of negotiations prior to the day of
mediation. This can be accomplished through preparation of a confidential pre-mediation
position paper.
A confidential pre-mediation position paper does not need to be lengthy to be invaluable
to the mediator. A brief, three-paragraph description of the facts on liability, causation, and
damages from your perspective, followed by a sentence setting forth the most recent offer and
demand, helps the mediator immensely. It provides the mediator with an insight into the conflict
that can guide his approach from the time he is first introduced to the plaintiff and the adjuster,
well before the joint opening session.
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Is a position paper mandatory? No, but it is helpful. Is it needed by an experienced
mediator, whose practice has involved the handling of similar type cases, to get up to speed
quickly when he learns of the facts for the first time on the morning of mediation? Not always,
but it is helpful. The best way you can help the mediator help you settle your case is to equip
him with a basic understanding of your case before the mediation even starts.

II.

A.

MEDIATING YOUR CASE

Opening Statements
Some attorneys, more often plaintiff’s attorney than defense attorneys, want to waive

opening statements, skip meeting in a joint session, and go straight into private caucus rooms to
begin the mediation. Although there are rare instances where such an approach is prudent, such
as when there have been previous altercations between the parties or threats of violence have
been made, the far better approach is to encourage both sides to give at least a brief opening
statement.
In cases where liability insurance or uninsured motorist coverage is involved, the
insurance adjuster holds the key to settlement, because the case does not settle if he doesn’t write
the check. A fully-informed and educated insurance adjuster is more likely to make a realistic
settlement offer. A plaintiff’s attorney may believe his pre-suit Holt demand, replete with all the
latest cases on the dire consequences of failing to meet a time-limit demand, has told the adjuster
everything he needs to know to appreciate the value of the plaintiff’s case. To the contrary, the
Holt demand oftentimes tells the adjuster a lot about the plaintiff’s attorney but little about the
plaintiff. While an adjuster might push back against the approach of an aggressive plaintiff’s
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attorney, a brief face-to-face meeting with the plaintiff during an opening session of a mediation
can help the adjuster understand why the plaintiff’s attorney is so passionate about this client.
Plaintiff’s attorneys must remember that virtually everything an adjuster “knows” about
the case has been filtered through the defense attorney, whose zealous advocacy may have
resulted in summaries long on the plaintiff’s shortcomings but short on the merits. Plaintiff’s
attorneys miss an opportunity to insure the adjuster appreciates the value of their case, unfiltered,
when they opt to forego opening statements.
A plaintiff may not be willing or able to make a reasonable demand because “they
haven’t been heard.” Emotions can stand in the way of settlement. Plaintiffs often say they want
their day in court. Once a plaintiff has witnessed the adjuster and the defendant (if he was
invited to attend) listening to his attorney explain everything the plaintiff has suffered at the
hands of the defendant, however, his desire to “be heard” is often satisfied so that he is able to
discuss settlement rationally.
Should a plaintiff’s attorney give a Powerpoint presentation as part of an opening
statement? Is a Powerpoint an ineffective “dog and pony show”, or does it add value to the
process? If it contains more evidence than argument, a plaintiff’s attorney’s Powerpoint can be
extremely effective, and can become the central focus of the mediation in a way that a purely
oral presentation may not.
A defense attorney benefits greatly from hearing the plaintiff’s attorney’s opening
statement. The plaintiff’s attorney may have decided at the last minute to waive his claim for
lost wages. He may have wrongly assumed his paralegal sent over the most recent medical bills.
All this information can be gained during opening statements. At the very least, the defense
attorney will get a preview of what the jury will likely hear should the case not settle.
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Should a defense attorney give an opening statement? The answer is yes, even if it is
brief. The plaintiff may have never heard anyone disagree with him. He may think the opposing
attorney and insurance company agree with his view of the facts if not told otherwise. His
family and friends, all of whom want to be supportive, have likely told him his case is ironclad
and worth a considerable amount of money. The plaintiff’s attorney may not have been able to
adequately inform his client of weaknesses in his case, either because of pushback from the
plaintiff or fear of termination. He may not realize how long it will be until he sees any money
even if he is successful at trial and ultimately defeats any appeals. For these reasons, the
plaintiff’s unrealistic demand may not stem from his attorney at all, but rather may reflect
misconceptions that can be dispelled by a thoughtful opening statement from the defense.
Some defense lawyers, and plaintiff’s lawyers, worry that an opening statement by the
defense will be detrimental to the mediation, because it will simply inflame the plaintiff. If the
defense attorney can disagree without being overly disagreeable, however, the mediator can use
the presentation in bringing the parties closer together.
Should the insurance adjuster speak? More often than not, they do not, preferring to let
the defense attorney do the talking. There is wisdom in that approach. On the other hand, in a
wrongful death case, a simple statement like, “I’m sorry for your loss”, without admitting
liability or damages, can do wonders to make a grieving plaintiff more amenable to discussing a
reasonable settlement.
Should the defendant speak? Great caution should be exercised before allowing a willing
defendant to speak. In a death case, a one-sentence expression of sympathy, when delivered the
right way, can totally change the complexion of the mediation for good. On the other hand, a
well-rehearsed line might be abandoned by a defendant who is suddenly inspired to expand the
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number of topics covered. The defense attorney should think long and hard before allowing his
defendant to participate in making an opening statement.
What is the effect on the mediator if no opening statements are given in a joint session at
the outset of the mediation? For a facilitative mediator, whose primary objective may simply be
to convey offers and demands back and forth, there may be little obvious detriment. For an
evaluative mediator, however, whose approach is often characterized by discussing the facts and
conveying the rationale behind a change in position, the absence of an opening statement can
limit his effectiveness. For multiple reasons, the parties should strongly consider giving an
opening statement.
B.

The Smoking Gun
Should a defense attorney disclose his “smoking gun” evidence during the mediation, or

play it close to the vest and keep it to himself? If the purpose of the mediation is to settle the
case, and the parties are close to one another, disclosure of smoking gun evidence may close the
gap. On the other hand, if settlement seems unlikely and trial appears to be inevitable, the
defense attorney may wish to save it for trial. Don’t be surprised if the mediator asks for your
permission to use that information to help the other side understand the need to make a sizeable
move.
A mediator can make effective use of the mere existence of smoking gun evidence,
without revealing exactly what it is, when permitted to do so by the defense attorney. A good
plaintiff’s attorney will pick up on the significance of a mediator’s question (when the defense
attorney permits him to ask it), “Are you sure that the defense doesn’t have any evidence of a
prior accident or a pre-existing condition?” Without permission from the defense, the mediator
is not able to answer the plaintiff’s follow-up question, “Do they have any evidence of priors or
pre-existing?” Nevertheless, the mere asking of the question might result in the plaintiff’s
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attorney asking hard questions of the plaintiff, which might yield the desired result ultimately in
the best interests of both parties.
C.

Offers and Demands
Defense attorneys agonize over their first offer. Will it anger the plaintiff and cause an

abrupt end to the mediation if it is too low? Will it generate false hope in the plaintiff and give
the wrong impression of a large settlement if it is too high? These are valid concerns.
Unlike a plaintiff’s attorney, who can start with an unlimited demand, a defense attorney
cannot start lower than zero. A mediator can soften the blow in the other room even if the
number disappoints the plaintiff. “The adjuster didn’t tell me this was their final offer, so that
means they are likely to offer you more if you move. Don’t waste your energy on getting upset
over a number which is not their final offer.”
The amount of movement from one number to the next can make or break a mediation.
A mediator can help neutralize the negative effect that might otherwise result from a low
opening offer, or a high opening demand. A fractional second move, however, can generate hard
feelings, and start a tit for tat exchange that yields little in the way of productive results.
Arguably, the second move in a mediation is much more determinative of the outcome than the
first. The attorneys for both sides should discuss with their clients the chilling effect that a
miniscule second move will most certainly have on the other room before making it.
If an offer is not accompanied with the words “final offer”, then the plaintiff’s attorney
assumes there is more authority on the case. If the plaintiff’s demand is not accompanied with
the words “final demand”, the defense attorney and insurance adjuster assume the plaintiff will
take less than their last demand. A mediator can use those assumptions to keep impatient parties
engaged in the mediation.
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One of the worst things an attorney can do to a mediator is to spring a “take it or leave it”
number on the mediator without having given him that information before he conveyed the
previous offer, and before the opposing attorney gave their last response. “Take it or leave it”
offers have a much higher chance of success if they are telegraphed at least one move ahead.
Attorneys and parties want to save face, and do not want to be perceived as caving in even if the
number may otherwise be distasteful but acceptable.
Defense attorneys should not assume that the plaintiff will understand that their offer
“obviously includes” an agreement on the part of the plaintiff to satisfy all liens and indemnify
the defendant and insurance company. A plaintiff has no obligation to include clauses and
stipulations in a settlement agreement that were never discussed, even in concept, during the
mediation.
D.

The Big Secret in the Other Room
A mediator will never reveal to one party information provided to him in confidence by

the other party. The biggest surprise to the author of this paper upon becoming a mediator,
however, is the degree to which plaintiff’s attorneys usually understand and appreciate the strong
points of the defense case and the weak points of the plaintiff’s case, and the degree to which
defense attorneys usually understand their defendant’s weaknesses and the plaintiff’s strengths.
Defense attorneys, hearing only the zealous advocacy contained within the official positions
taken by plaintiff’s attorney, would find it hard to believe that plaintiff’s attorneys often sound
like them (though not as harsh) when talking to their plaintiffs near the end of a mediation.
Plaintiff’s attorneys, certain that the stingy defense attorney’s advice is solely motivated by a
desire to bill more hours, would likewise find it hard to believe that the defense attorney often
sounds like them (though not as strident) when speaking to the insurance adjuster near the end of
a mediation. If each side could hear the private discussions taking place in the other room, they
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would often be more optimistic than they are about the possibilities of settlement. If a mediator
tells you that you should keep mediating, it is usually based upon good information gained from
firsthand knowledge.
E.

What if the Plaintiff Won’t Sign the Release?
A settlement memorandum outlines the general terms of a settlement, usually with the

agreement that the defense attorney will draft the settlement documents at a later date.
Occasionally, a plaintiff may experience some post-mediation buyer’s remorse, decide that he
can get more if he takes his case to a jury, and refuse to sign the release. Is there a settlement if
the plaintiff never accepts the money and never signs the release?
According to Ligon v. Bartis, 243 Ga. App. 328 (2000) and Blanton v. Crump Heating &
Air, 345 Ga. App. 488 (2018) (physical precedent only), an enforceable settlement is reached
when an attorney with apparent authority to represent a party accepts an offer on behalf of that
party, even if the party claims that the attorney settled the case against his will or without his
permission. The presence or absence of a signed dismissal or release is not determinative of a
settlement. The law allows letters or documents prepared by attorneys to suffice as
memorialized evidence of a settlement agreement. In a case where the plaintiff wants to back
out of a settlement reached by his attorney without his permission, the plaintiff’s remedy lies
with an action against his own attorney. The dispute with his attorney does not vitiate or
otherwise void the settlement.
F.

Was It a Waste of Time If It Didn’t Settle?
A “failed” mediation is never a waste of time when you consider all the benefits. A

plaintiff’s attorney can be much more confident trying the case knowing that his plaintiff has
seen the highest offer the insurance company was willing to make and has rejected it. A defense
attorney will know that the case could not be settled for a reasonable amount (according to his
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carrier anyway) despite his best efforts to settle it. The defense attorney has heard the plaintiff’s
opening statement, which helps him prepare for his own opening at trial. If he invited the
defendant to the mediation, much of his witness preparation has already been done during the
long waits between offers and demands.
There is a post-mediation phenomena experienced by plaintiff’s attorneys and defense
attorneys alike. It is quite common that cases settle shortly after a “failed” mediation, primarily
because the gap was greatly narrowed, if not closed, during the hours the parties were under the
same roof with a neutral working mightily to bring them together. A party may say, “I will never
settle for that” today. Tomorrow, however, they might not feel the same way.
CONCLUSION
Good luck with your mediations. May they all be successful and productive for you,
whether they “fail” or end in a settlement. If you approach them the right way and consider all
the benefits and knowledge to be gained, it is possible to make them all successful.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688
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http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega
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