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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Tangela S. King 
Director, ICLE

Rebecca A. Hall 
Associate Director, ICLE
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1 Igou et al. Conversational Expectations as a Basis for Order Effects in Persuasion, J. Lang. & Soc.
Psych. 26(3) (Sept. 2007), 260 73.
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MR. SCHERFFIUS:  We will be responsible for 

cost associated and expenses associated with his 

appearance, and I will just leave it to counsel to 

straighten this out.  We clearly advised him, and 

I'm very sorry that he made the trip.  That's a 

4-and-a-half-hour drive.

THE COURT:  Okay.  Any other witnesses in 

court?  So you all keep your eye on witnesses.  I 

will make an announcement, but there is no sense 

making it.  Let me know if somebody comes in that 

won't leave, and I will throw them out.

MR. SCHERFFIUS:  Here is a case we couldn't 

find this gentleman, arranged a meeting with him 

for months, and now he just shows up all the time.   

THE COURT:  Are they here?

THE DEPUTY SHERIFF:  No, sir.

THE COURT:  You all can be at ease for a 

minute, and when this juror gets here, we will 

bring them out.

(WHEREUPON, THERE WAS A PAUSE IN THE 

PROCEEDINGS.)

(WHEREUPON, THE JURY RETURNED TO THE 

COURTROOM, AFTER WHICH THE FOLLOWING PROCEEDINGS 

WERE HAD.)

THE DEPUTY SHERIFF:  All jurors are present, 
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your honor.

THE COURT:  Good morning, everybody.

Getting ready to start.  I'm sorry we had to start 

late, but had to wait until everybody was together;

and I will deal with that situation later, but we 

are ready to begin.

First thing that's going to happen, each side 

is going to have an opportunity to give an opening 

statement, and the lawyers will get up and outline 

what they expect the evidence to be in this case.  

Let me remind you that what lawyers say in the trial

of a case is not considered evidence.  The only 

evidence you will consider is the sworn testimony 

of the witnesses who are sworn.

There is going to be several witnesses who 

their testimony is going to be given to you by 

deposition.  They are going to put them up on a TV 

screen, and you will take that just as if the 

witness was present in court.  They are under 

oath, and both sides' lawyers are there to examine 

and cross-examine them.

And any other documentary evidence or any 

evidence that I allow in -- and there will be 

photographs and all sorts of physical evidence 

that I'll allow into evidence.  That's what you 

Chapter 2 
132 of 218



13

will consider.  Not what the lawyers say.  This is

just their opportunity to outline what they expect 

the evidence to be.

Mr. Scherffius, are you ready?

MR. SCHERFFIUS:  Yes, sir.  May I proceed?

Good morning.  Again, I'm Andy Scherffius.

Our client's mother is seated here.  This is Ms. 

Sasser, Rhonda Sasser.  Tami Ayres is a lawyer 

with us.  Jeff Harris is a lawyer with us.

We will be representing in this trial -- {if 

you will, put up photograph number 1, please} -- 

Kelsey Sasser.  This is Kelsey just before the 

accident in question happened.  {And if you will, 

show us number 2, please.}  This is Kelsey right 

after the accident happened.  This is in 

Philadelphia.  She was up there at Shriners for 

treatment.  Took a little tour of the liberty 

bell, as you can see.

In a case of this nature, in a case of this 

nature, the lawyers are going to bring evidence to 

you, and evidence is gathered from lots of 

different sources, and this case has been going on 

for quite a while.  And, literally, there will be 

thousands of pages of documents and depositions 

and photographs and tests and just on and on and 
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on, all of which the lawyers have to consider, the 

experts have to consider, and then bring it into 

court to help you make a decision as to this case.   

Now, in science, there is a method called the 

scientific method, and the scientific method 

involves four propositions.  That you gather 

data, that you form a hypothesis, that you test 

that hypothesis, and that you then, you study that 

hypothesis versus real-world experience.

In the law, lawyers will use something like a 

scientific method, and what lawyers do is we gather

data from eyewitnesses.  We gather test data.  We 

gather what I will call forensic evidence, 

fingerprints.  We gather medical evidence.  We 

look at motive, and we consider such things as the 

documents that are produced in a case of this 

nature.

Now, in this case, we will bring all of that 

type of evidence to you, and from that evidence, 

we will present to you how we think this happened.   

Now, let me tell you right up front, when we 

filed this complaint, our experts had figured out 

what the defect was in this case, and they figured 

it out using the legal version of the scientific 

method.  They didn't have any other help from 
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Ford, because Ford had kept this to themselves for 

many, many years, what the defect is in this 

vehicle.

So our men, our experts, our people had to 

figure this out before a lawsuit was filed, and as 

a result of that scientific analysis that they have

done, the scientific method, the consideration of 

the evidence which I'm about to get into, we can 

tell you what the defect was; and we can tell you 

how this child got hurt.

Now, this involves an automobile accident.

In June of 2000, June 15 to be for sure, Rhonda 

Sasser was operating a 2000 Lincoln LS on a road 

just outside of Blakely, Georgia a little after 

7:00 o'clock in the morning.  The weather was 

fine.  She was taking her two children to vacation 

Bible school.  Her children were Alexa, about 8 at 

that time, and Kelsey, who was 6 at that time.

Our client, Rhonda, had come up back in 

November of 1999 to buy a new car, and she wanted 

to buy a new car because she was kind of turning 

a page over in her life.  She had recently been 

divorced.  She had custody of her children.  She 

had become a single mom; and, frankly, she just 

wanted to start over with a new car.

Chapter 2 
135 of 218



16

And she was coming up here and had made up her 

mind to buy a Volvo.  As she went by the Volvo 

dealership, she looked across the street and saw 

the Lincoln-Mercury dealership.  Saw this 

beautiful new 2000 Lincoln LS sitting there and 

thought she would go in and talk to the salesman.  

To Mr. Pugmire's credit -- I think he is here 

today -- his salesman was very persuasive, and 

that salesman showed her a green 2000 LS.  He went 

through it with her.  He went through, including 

how this back seat hatch that I'm going to get into 

in a minute worked.  That it had a release, and it 

would fold down, and he told her that it was for 

such things as skis.  I think she said something 

about she wouldn't be doing a lot of skiing down 

in Blakely, Georgia, but, in any event, they went 

through it.

She told him she didn't like the color and that 

she was going to go across the street, and at that 

point in time, he said, wait.  Hold everything.

We can get one here.  If you want a white one, we 

will get one here.  It will only take a couple of 

hours.

So they brought a white one over from another 

dealership.  They didn't go back through the car 
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with her.  They turned it over to her, and away it 

went.

From that point in November of '99 to June of 

2000, Rhonda drove that car.  She never used the 

back-hatch system.  She had no reason to.  She 

will tell you her children, other people didn't 

even know it was there.  It was just not a feature 

of the car that she would use.

During that period of time, she did have the 

car serviced, and she took good care of it.  She 

is not a smoker, but when the cigarette lighter 

wouldn't work even, she took it in.  When it needed

oil changes and the like, when it needed routine 

service, she took it in.  She took care of the car.  

Had it serviced.  All that done down at Blakely.   

In June on the date of this accident, she was 

the driver of the car.  Seated in the front right 

seat was Alexa Sasser, the 8 year old.  Seated in 

the center rear seat of the automobile was Kelsey.  

The reason for that is, as children will, they 

bickered once in a while about who was going to sit 

where, and this was Alexa's week to sit in the front

seat; and it was Kelsey's week to sit in the back 

seat.

Alexa had on her lap belt, and she did not have 

Chapter 2 
137 of 218



18

on her shoulder harness.  She had it behind her.  

It was a three-point belt.  Comes across and 

buckles here (indicating).  She had the lap 

portion of it; the shoulder portion of it behind 

her, because on the front seat, it rode up too high.

Up on her neck in this area (indicating).  That's 

why she did that.

The back seat was higher, and in the back seat, 

the harness came down, was buckled, and all three 

points of the belt were being used on Kelsey.  That 

is the lap belt and the shoulder harness.

It was a nice morning, as I said.  A little 

after 7:00 o'clock.  Somewhat of a rural setting 

just outside of Blakely.  Single mom Rhonda is 

taking the two children to vacation Bible school 

that morning, and they were running a little late.  

A little spat broke out in the car, and the spat 

was that the children wanted to stop at McDonald's 

for breakfast, and Rhonda didn't want to.  There 

was, for reasons that none of us really know, an 

accident.

{Show the photograph, please, Bob.}  He is 

assisting in some of the technical aspects of 

putting up exhibits.  This was the accident.  As 

you can see, it was a serious accident.  About a 
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43-mile-an-hour accident.  This is the Lincoln, 

and this is the pickup truck driven by a gentleman 

named Mr. Amos.

Now, right after the accident, as is common, 

people started showing up at the scene, and there 

was about five or six people or so who came up 

shortly after this happened.  One is Charles 

Williams, and Mr. Williams will tell you that when 

he arrived at the scene, he made certain 

observations.  He saw Rhonda lying against the 

window of her car on her side where she was driving.

Pretty quickly, he went back to his house or to a 

friend's house; actually, his girlfriend's house 

and made a 911 call and came directly back.  With 

him came his girlfriend Cotina Stapleton, and her 

brother Trellis Stapleton.

So those are three of the early arrivers at the 

scene.

Now, I'm not going to go through everything 

they saw or will say.  We have all taken their 

depositions, but this is what in general I expect 

them to say:  Those three will tell you that the 

front door opened.  That the child Alexa Sasser 

got out.  Mr. Williams picked the child up, handed

her to Cotina Stapleton, and Cotina Stapleton took 
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that child to the Stapleton vehicle and put her in 

there.  Cotina will pretty much confirm that, and 

she will tell you that that child had a bruise 

across the abdomen.  Had markings on her stomach.   

Mr. Trellis Stapleton will tell you pretty 

much the same thing.  Charles will tell you that 

he did not talk much to anyone.  He did talk a 

little bit to Rhonda.  She was saying how are my 

babies or something like that.  And the other 

witnesses pretty much confirm that.

However, she had suffered in the wreck 

injuries to her legs, and she also had suffered a 

very severe blow to her head.  {Can we see that 

photograph, please?}

What happened in the accident is on the 

driver's side, the air bag -- this is a police 

photograph taken a little afterwards -- did not 

fire.  It did not deploy.  This case is not about 

that.  It is not about Rhonda or any injury or any 

problem with the air bag.  It simply is in this 

case the fact that it did not deploy.

As a result of it not deploying, she hit the 

steering wheel, and although the angle of this is 

a little flat, it was hard enough to bend the 

steering wheel, and you can see that it bloodied 
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her up pretty good.

Other witnesses started to come in.  Alexa 

Sasser after the accident says that she looked 

around and did not see her sister in the back.

That she got out of the car on the front door side.  

That she had been seated in the front side.  That 

as she got out, people were coming up.  She looked 

back in the car and saw her sister, Kelsey, 

crawling to the front.  As she looked into the 

car -- and this model back here is in kind of an 

awkward position right now.  As she looked into 

the car, the back seat here was down.  She didn't 

even know it would do that.  And what she said she 

saw was I could see into the trunk.

She said she saw her sister coming over the 

thingy in the middle.  That was her word in the 

deposition, which is the console.  These were 

bucket seats.  Not a bench.  Buckets.

And so she was crawling into the front seat as 

she saw her coming, and she could see into the 

trunk.

She will also tell you that as she was outside 

the car, she was taken to the other vehicle, 

consistent with what the witnesses say.

Another witness that we expect to testify; 
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probably by deposition, is Mr. Robert Lewis.

Mr. Robert Lewis got there really early, and he 

will tell you that he came to the scene.  He is not 

sure which door was opened, but he thinks it was 

the front door.  He saw a child standing there.

We all now know, of course, that child standing 

there had to be Alexa, because we know Kelsey ended 

up paralyzed as a result of this.  And that he left 

the scene.  There were other people coming in.

He is not sure what the condition of the back 

was.  He doesn't remember it.

Another witness who will talk about what 

happened at the scene is Rachel McCorkle.  Rachel 

McCorkle is a lady that lives in that area.  She 

came by right after it happened.  Rachel McCorkle 

will tell you she saw the front door open.  A child 

out or getting out.  Another child lying in the 

front with her head across the console and her feet 

out the door.  Another child was standing at the 

front with the front door on the right-hand side 

open.

She will tell you that she noticed that the 

back seat was down like I put it over here, and she 

will tell you in her description; she gave a 

statement, it was the passenger side, but we know 
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that there was a person sitting in the middle.  So 

it was as I put it down on the buckle.

Another witness who came up, Cotina Stapleton, 

who I mentioned there first toward the beginning, 

said that when she came up, her brother was holding 

one of the girls.  So that, I mean, Charles 

Williams was holding one of the girls.  Completely 

consistent with what Charles Williams and others 

say, and that little girl turned out to be Alexa, 

who was taken over to the car.

Now, lots of other people start then coming up,

EMT, emergency people, even the fire department.  

The sheriff's department and the like.  People 

start getting in and out of the car.  Rhonda is 

trapped in the car.  She can't get out.  They use 

the jaws of life.  They have to cut her belt off.  

Somebody had to get into the back seat to hold her 

head and keep it steady.

Tommy Sasser, father of Alexa Sasser and 

Kelsey Sasser, came to the scene.  Alexa at the 

scene told him that she was in the back seat.  She 

never said Kelsey was in the front seat.  She said 

I was in the back seat, daddy, or words like that.  

She will tell you the reason she said that was 

because, number one, she thought she was going to 
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get in trouble; and, number two, Kelsey was in the 

front.  She didn't think anybody would believe 

her.

Rhonda does not remember a lot about this.

Rhonda will tell you that she has a faint 

recollection of Kelsey crawling into the front, 

getting in the seat, and putting the seatbelt on.  

We now know from defense experts that can't be, 

because the front seat has what's called a 

pretensioner on the belt, and when the air bag goes 

off, the belt will pretension.  It has a fire in 

it.  It will shorten the belt up, and you couldn't 

get it back into the catch, according to expert Ed 

Paddock for Ford.

But in any event, that was what she was seeing 

in her state of mind.

They were taken to the emergency room.  At the 

emergency room, the deputy sheriff Jean driver 

interviewed Rhonda.  The emergency records are 

going to say Glasgow coma scale 15, which is the 

best you can get.  Meaning that she wasn't in a 

coma.  She was conscious and alert.  It will say 

oriented times 3.  However, Jean driver, the 

deputy sheriff, says that Rhonda seemed confused, 

and that on the police report, she put Rhonda was 
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confused; or she put witness was confused and did 

not seem to understand what had happened.  We will 

look at the exact language.

At that time, Rhonda said to deputy driver, who

was trying to figure out what happened, Amanda was 

in the front.  Well, Amanda is Kelsey's middle 

name, which she never went by.  Deputy driver then 

goes over and sees Alexa in another room at the 

emergency room at the hospital in Blakely, and 

Alexa tells deputy driver I was in the front seat.   

Deputy driver says that she did not put that 

in the police report because she took the mother's 

version instead of the little girl's version.

After that, there is transfers over to Dothan 

where there is a higher level of emergency care and 

critical care in southeast, Alabama.  And at that 

point in time, from there on, when Rhonda is 

transferred, she talks to people such as her 

minister who came to see her.  He will be here.

Reverend Easterling.  Telling him that Kelsey was 

in the back seat.  Rhonda -- I mean Alexa was in 

the front seat.

Now, the reason all this becomes important 

will become evident to you in a few minutes when 

I continue here, but why all this is happening from 

Chapter 2 
145 of 218



26

there on, why all these questions are being asked, 

the evidence is going to show, is that the doctors 

mostly wanted to know where people were seated so 

they will know what happened so they will be able 

to treat this child.

Now, it took a couple of days in Dothan for 

them, frankly, to figure out that Kelsey was 

paralyzed, and the reason for that had to do with 

the fact she was on paralytic drugs and the like, 

painkillers, et cetera.  They took an MRI, and I 

will come to that in a minute.  They figured out 

she was paralyzed, and they transferred her at that

time to children's hospital in Birmingham, where 

a Dr. Paul Grabb, a neurosurgeon, who will be here 

to testify, undertook her care.

After that, which lasted quite a while, she was

transferred to Philadelphia, the Shriners, where 

she started undergoing rehabilitation and 

training and the like, and we will go from there 

as we get into the case.

Now, that's what the eyewitnesses and people 

at the scene say.  That's one element of the 

lawyer's scientific method.

The next thing we look at is the testing that's 

been done.  Experts get into the case, and they 
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believe that there is a problem with the back seat, 

and so people come to look at it to try to determine 

what is going on here.  Why did this child get a 

thoracic fracture that broke her back and 

paralyzed her; and, basically, the other people in 

the car are okay, although they had injuries.  I 

wouldn't want -- they had injuries.  So the 

experts were looking at what happened here.

They are trying to determine from what they 

have what all this came down to.  And this is 

what -- I'm going to show you two sled tests here, 

we believe, occurred in the case.

Now, Ford has a hypothesis, also.  We have two 

tests that will show you what happened.  We have 

a Ford crash test that they did, and we have our 

own crash test.  But we will just show you the Ford 

during opening statement.  Ford has no test to 

demonstrate what they say happened, and they have 

no picture, except one I'm going to show you.  So 

I'm going to have to demonstrate for you in the 

courtroom what their theory is.  {Would you run 

841.}  Could we dim the light a little bit?

I'm going to have this sled test run a little 

bit in slow motion for you.  {Stop there, please.}   

What happened was the back-seat latch is 
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defective.  This test is run at approximately the 

same speed as the accident, and what you have 

happening is the child comes forward, but the seat 

back comes forward, too.  You will have testimony 

that it weighs 20 something pounds, about 20 

pounds, and that it comes forward, according to the

measurements taken in the test, at 20 to 50 G's.  

And for those of us who may not know a lot of 

physics, G's has to do with the rate of 

acceleration of an object because of the forces of 

gravity.

So the child properly restrained, comes 

forward, but the back at 20 to 50 G's and weighing 

20 pounds comes and slams into her back right here 

(indicating).

You can see that it hits the dummy.  This is 

what's called a hybrid III dummy about the same 

size as Kelsey.  It hits her with enough force to 

bend that back.  There is an angle in the seat back 

where it hits her.

Additionally, additionally, note right here 

the shoulder harness.  So we have the back bending 

as it hits her in the back, and we have a ride down 

of the shoulder harness.  In the Sasser vehicle 

seat, there are marks exactly where that belt is 
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riding down.  5 to 7 inches.  You could replicate 

that all day long.  That's what you call a 

fingerprint.  That's forensic evidence.  That's 

what is left behind at the scene.

{Go forward a little bit further, if you would, 

please, Bob.  Stop, please.}  Note one other 

thing, please.  If you can't see this clearly at 

this angle, the seatbelt comes down, of course.

It is around here and buckles over in here 

(indicating).

Now, I'm going to come to the medical 

scientific analysis in a minute, but that becomes 

very important as to how this injury is caused, and 

I'm going to mention two things right now, and I 

will cover it again in a minute.

You have got to have what's called a fulcrum, 

and you have got to have flex of the spine, and it 

has to be, according to the medical doctors and 

everybody in this case, a tremendous blow to the 

back to fracture and shatter the spine at the 

thoracic 2 to 4 level in a 6 year old.  It has to 

be a significant blow.  It has to be a significant 

enough blow to flex the spine, and the only way you 

can flex the spine hard enough to break that back 

is going to be -- the medical testimony -- is to 
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have a fulcrum, and I will come back to that in a 

second.  {Thank you, Bob.}

Now, Ford in this case did that test.  We will 

show you ours later on.  Ford -- could we have the 

lights, your honor?

Ford's theory is as follows:   That this child 

was in the front seat.  That she had on nothing but 

the lap belt here (indicating).  Shoulder harness 

behind her.  That as she was sitting there for 

whatever reason before impact, before the 

collision -- they can't give you a reason -- she 

was squinched up 5 inches or so in the seat with 

the seatbelt on her lap.  That the chair had to be 

an inch and a half from the dead-lock stop.  Mama 

and Mr. Ed Paddock, Ford's expert, will tell you 

that it was at the dead back to keep the child away 

from the air bag.  You know what I mean.

Everybody doesn't want -- so you can't reach it if 

it fires for a kid.

But, anyway, Ford says this:  That they were 

here, and that for whatever reason, the child 

before impact for some indeterminate period of 

time -- they can't tell you how long; for reasons 

they don't know -- was bent over like this riding 

around in the car with her head tucked down like 
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this (INDICATING).

Now, they will tell you -- {if we could, let's 

run 903.}  That they have done no test to 

demonstrate that, but they did another test.  Now, 

this is a front seat hybrid III dummy, lap belted 

only.  No shoulder harness.  There goes the air 

bag.  {Stop it, please.}  40 something mile an 

hour.  Excuse me.  Let me get out of the way of 

that light.  Use this screen over here.

I want you to remember this, please.  That 

there is an impact.  That the air bag fires.  This 

is called a depowered air bag.  Second or third 

generation type of air bag.  {Please roll, Bob.}  

The bag -- {stop, please} -- has already fully 

inflated.  All the pressure is out of it.  That's 

how it is intended to work.  Before the person gets

to the bag, it is the cut-down on that old problem 

of people getting injured by deploying air bags.  

{Go ahead, please.  Stop there, please.}

This is the posture that Ford says this child 

was riding around in at the time of the accident, 

and that the air bag -- {if you will continue, 

Bob} -- came over her head because her head is 

tucked right there, see.  And somehow that air bag 

hitting her in the neck and upper back fractured 
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her thoracic spine.

As you can see, we believe the evidence will 

show all that bag is doing at that point is rolling 

over her head and back.  There is no power in 

there, and we don't believe that any expert for 

Ford will be able to demonstrate to you that there 

is any force in that bag that could fracture a 

spine.  It just physically can't happen, and 

that's what Dr. Grabb will tell you.

{Please roll it on out.}  Why I asked you to 

watch up there is you will see in Ford's own test 

how that air bag actually works.  It is mounted on 

the top of the dash.  It fires up, and to take that 

dangerous first deployment out of it, it actually 

hits the windshield, and you saw the glass flying.  

That's what I had those marks on.  That's where the

power in the bag goes.  Then it comes straight out 

and inflates.  All this is happening in 

milliseconds.  Faster than you can blink your eye.

In fact, see that number up top.  That's counting 

the milliseconds.  All this is happening before 

the passenger even knows there has been an 

accident.  That's how it is intended to work.  We 

will get into far more detail on that.

Remember, they have no test that will show you 
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what they contend happened, and I submit to you 

that is a breakdown in the scientific method.

They cannot replicate or duplicate what they say 

happened.

Now, why is that so important?  {I would like 

to see the photograph of the two superimposed 

images.}  What I'm going to show you is what we 

have been told is their representation of what 

happened.  Could I once again bother the court 

about the lights.  Thank you.

This is not a test.  This is an illustration 

that a gentleman that's been hired by Ford from a 

company that does basically nothing but testify 

for Ford and other automobile manufacturers says 

happened.

He took from that last test I showed you, he 

took frame number 38.  See that number right there  

(indicating).  And he took frame number 163, and 

he put one on top of the other, and then he took 

163 and fooled with it digitally or somehow and 

moved the child forward, and then comes up with 

this picture.  This is not a test.  They don't 

have one.  It is a picture that's been digitally 

or otherwise created to illustrate what they say 

happened.
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We submit that the testimony will be in the 

case from the experts such as neurosurgeons, 

medical examiners, people who have dealt with 

trauma, the surgeon.  People who have dealt with 

these things all their life and thousands of times 

that that cannot happen.  That cannot happen and 

break the thoracic spine in a 6 year old child.

The evidence will be -- thank you, your honor.  

The evidence will further be that their expert has 

searched the literature.  Their expert has 

appeared in dozens of cases, into the hundreds.

He has looked at all the literature out there, 

which is voluminous.  We are talking about 

hundreds of articles on air bags and crash 

statistics and how things happen, why they happen.  

Surveys done by universities, by the government, 

by engineers, by biomechanical people, and he 

cannot find one case, not one case that will 

support his proposition in the real world.  I'm 

not talking about in the expert world.  I'm 

talking about in the real world.

Let me talk to you a minute, if I could, about 

the next part of the scientific method that lawyers

employ.  We have already told you about how there 

is a breakdown by Ford on the testing.
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Now, let's look at the forensic evidence, if 

we could.  Forensic evidence is what people call 

the fingerprints.  What's left behind.  How do 

you figure these things out?  For instance, we 

will have a man here testifying named Joe Burton.  

He is a medical doctor.  He is a pathologist.  He 

was the medical examiner for about a five or six 

county region around Atlanta for years and years.  

He now is an expert witness.  We can retain him to 

analyze cases for us.

Over those years and years and years of medical 

practice, of autopsies, of trying to figure out how

people have died, been shot, killed in automobile 

accidents, et cetera, et cetera, he has built up 

a huge volume of knowledge.  He has testified or 

worked in over 70 air-bag cases.  He has written 

peer review and juried articles analyzing exactly 

these kind of issues.

I will contrast him with Dr. Raddin, who is the 

Ford expert on this subject, who has no air bag 

experience.

Now, in this case, the marks on the seat will 

prove a lot to you, and the marks on the seat will 

show you this:  {How do I get this down?  If I tap 

it, it will probably go right on me.  Thank you.}   
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This is what's called a buck.  This is not the 

car involved in the accident.  It is another 

Lincoln LS that was in an accident.  We bought it.  

We had a model maker put this together.  As you can 

see, it is the back seat.  Up here, obviously, are 

two bucket seats.  Console in between.

On the back of the buck, if I could spin it 

around.  Let's just take my word for this.  That's 

okay.  On the back are the release handles in the 

trunk.  This cable runs to the trunk.  We have 

assured that this seat will lock and unlock, okay.  

So this one will lock and unlock.  I have it 

unlocked right now.  In the back is a release 

handle.  In the seat is this piece that's mounted 

here.  That's what's called the bar, clasp.

Different names you will hear.  But that's what 

the pawls of the latch go into.  That is mounted 

up here with the cable running to the back.  The 

intent is that when it is put up, it will lock; and, 

in fact, federal motor safety standards, it has to 

lock, and it has to remain locked in an accident 

scene.

The marks on the seat are like this.  Imagine 

a child in here.  The seatbelt is going to be out 

a little bit.  I'm sorry about not being able to 
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see around that thing.  We can't move it very far.  

Is out a little bit.  You picture a 6 year old in 

here.

There is an accident.  The device in the 

seatbelt grabs it.  The seat back comes forward, 

and due to the stress put by the belt, it is going 

to make a rub mark right here (INDICATING).  Right 

here across the side and the front (INDICATING).  

That's on the Sasser vehicle.  You will see it.

It is in the plaintiffs' sled test that you have 

not seen yet.  It is in the Ford 841 test that we 

showed you.  It is in the surrogate testing.

People go out and get little kids and put them in 

seats and make measurements and make sure they are 

the same size and everything and then show the seat 

coming down.  It's been done by both sides.  It is 

in both.  It is in the surrogate testing.

You can see it on the buck.  There is a video 

demonstration you will see during trial by 

Mr. Marshall Paulo.  And Ford's expert, Ed 

Paddock, agrees that it is there, Paddock.  That's 

called a fingerprint.  That's forensic evidence.   

More forensic evidence will be from a witness 

for Ford named Dr. Vogler.  She will, I assume, be 

here.  {Can we see her tape?  Sorry.  I have to 
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leave that to you.  I don't know how to work it.}  

I put down my magic pencil somewhere.  There it is.

What you are going to see on this video that 

she did, the evidence will show, that she went down 

to where the vehicle was stored.  She had what's 

called a microcamera with a fiber-optic light, and 

what you are seeing is an extreme, up-front, 

up-close view of the Sasser vehicle back rear seat 

latch.  Now watch this.  It won't latch.  Dr. 

Vogler will not be able to get this latched.  {And 

stop there, please.}  No other expert in the case 

will be able to get it to latch.  It won't latch.   

Now, if you will notice on here right here, 

there are rub marks.  Over here, there is rub 

marks.  She says, and you will see it illustrated, 

that she took a little mirror and looked under here 

on the underside, and there is a mark; and she will 

tell you that that is proof that at some time that 

latch was latched.

Now, let's get into the documents, if we can.  

Lights, your honor.  Thank you.  That is some of 

the forensic evidence, the fingerprints, the 

collection of data.  Let's talk about what the 

documents of the Ford motor company show.

{Bob, number 19, please.}  Number 19 is simply 
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a statement of work by Ford motor company, and they 

are going to tell you that this car was intended 

to  be an entry luxury vehicle to compete with that

line of vehicles.  It is about a 40,000, 35, 

$40,000 car.  Highly functional, et cetera.

Safety oriented.

{Exhibit number 4, please.}  What this 

document is, is the federal motor vehicle safety 

standard that applies to the rear seat back on this 

vehicle.  It must be equipped with a self-locking 

device for restraining the hinged or folding seat 

or seat back, et cetera.  If it doesn't do that, 

it doesn't meet the federal motor vehicle safety 

standards.  You will hear it over and over, the 

FMVSS.  {Number 51, please.}

{Number 51, please.}  Here is a very important 

document of the Ford Motor Company.  It will come 

into evidence.  The date of issue is 7-6-93, and 

it was updated in 11-94.  You will see on that 

document it mentions the Ford Escort, not the 

Lincoln LS, because this is years before they even 

had the concept, but this is what Ford knew, at 

least as early as '93 and '94.  Potential failure 

mode.  Occupant wears belt with seat back 

unlatched, occupant will suffer greater injury.
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Occupant fails to notice seat not fully home.  And 

then they go on to this.  The fix.

So as early as that time when they are talking 

about the Escort, what they are really talking 

about is a rear seat back that will come down, and 

they are telling us that if that seat back is 

unlatched in an accident, the occupant will suffer 

greater injury.  And they are telling us how to fix

it.  Provide the belt with the interlock 

capability to prevent the belt being worn, except 

when seat is latched.

{Number 23, please.}  In July of 1996, they 

are into the development of this vehicle, and here 

is what is called a failure mode and effects 

analysis.  It is a design FMEA, all Ford documents 

produced in this case.  The rear seat system 

striker latch interference is noted.  They note 

that it is not properly aligned.  It has high 

efforts, meaning you have to slam it, in layman's 

terms, to get it to lock; or it won't latch, 

inability to latch.  There is noise.  It squeaks 

and rattles.  Does not meet federal motor safety 

standards.  That's about this vehicle, the LS in 

1996.

{Number 24, please.}  We continue to June, 
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July of 1997.  In July of 1997, they have what's 

called a program issues list on this vehicle.

They have decided to build it, and they are trying 

to design it and build it.  Program issues list for

this vehicle, and it notes the rear seat latching 

efforts too high.  So in July of '97, we have 

evidence that they knew they had a problem with it.   

{Document 29, please.}  In April of '98, in a 

phase called back seat design testing status, they 

note they need to complete the seat efforts because

the latch locking efforts are too high.  It ain't 

working.  Their resolution on that document 

because they have latch locking seat efforts too 

high, guess what the fix is going to be, according 

to the evidence?  SDS are their own internal 

standards for this.  What they decide to do to fix 

the problem is deviate from their own standards.  

They don't fix the rear seat latch.  They just say,

okay, ignore the standard.  Let's go forward.

{Exhibit 22, please.}  In December of '98, 

this pops up.  {Page 2, please.}  This is a 

document in which they are trying to meet a 

European test standard for this vehicle, and it is 

some people call it a case-of-beer test.  Because 

the idea is if you have an object in the back and 
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in the trunk and the seat back won't stay up, it 

may come into the passenger compartment and hurt 

somebody.

In this test, and this is December 16, 1998, 

the rear seat latch is under discussion.  Seat 

back cargo retention requirement.  The European 

standard.  Partial latch condition observed 

during test.  Root cause for partial latch is 

under investigation.

Now, let me just tell you.  A partial latch is 

no latch, okay.  That's a little bit of 

engineering double speak there.  A partial latch 

is where the bar part will come partially into the 

pawls, but the pawls don't trigger.  That's what 

was happening, and again we now know what the 

problem was, and nothing is being done about it.   

{Exhibit number 25, please.}  Remember, I 

don't think I told you this.  This vehicle was 

built, this LS was built in September of '99.  Now, 

this is a year and several months before this 

vehicle was built.  It is about 2 months, though, 

or a month before it was released to the public.  

That is, the LS was released for sale.  It was 

released around April 1st of 1999.

I'm not going to show all three documents 
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because they are repetitive, but you will note that

on March 26TH,  '99, a few days before this vehicle

was going to be sold to the public, there is what 

they call an open issue.  High efforts on rear seat

back.  Package tray?  Several days before 

release.  They still have not fixed it.  And 

remember in '94, they knew what the consequences 

were.  It could hurt people.  It was foreseeable 

that it was going to hurt people if it didn't 

function correctly.

The vehicle is released.  {And if you will, 

put up number 38, please.}  In early April when a 

new car is put out, Ford and others will start 

calling people who buy it.  They will start 

surveying people.  They will start asking them how

they like the product and things like that.

The top ICCD concerns -- this is right after 

this was released as for the model year 2000 -- are 

listed there, and look what number 3 is.  In their 

initial, right off the bat when they start asking 

people what they think of this vehicle, rear seat 

will not latch.  So customers now are telling 

them, but it ain't like they needed to be told.

They already knew it.  But the customers are 

complaining, and it is the number 3 complaint on 
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the ICCD list.

That was in, I believe -- I can't find the date 

on it right now.

{Exhibit number 36, please.}  Now, the 

cut-off date for this warranty information was 

11-30-99.  This is another source of information.  

This is people actually coming into the dealer and 

saying, hey, look.  We have got a problem here, and

I expect Ford to fix it, and Ford fixes it.  They 

are honoring warranty claims.  They are getting 

that data back at the plant, at the headquarters.  

With the cut-off date at the end of November, '99 

on this vehicle that started into the public world 

in April of '99, look where it is.  It is in the 

top 10.  And on the list it is actually number 1, 

2, 3, 4, 5, 6, 7.  It says rear seat hard, slash, 

won't latch, slash, release.  It is the number 7 

warranty claim on this car as of November of 1999.   

{Number 42, please.}  This is even another 

source of information.  This is a document from 

March the 6th of '00, 2000.  Remember our vehicle, 

the evidence is going to be, was built in September 

of '99.  It was bought in November of '99.  As of 

March 6th of 2000, they are noting that people on 

the assembly line, RSB, hard to latch on line.
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Rear seat back hard to latch on line.  Another 

source of information.  And they still haven't 

fixed it.

We come to March of 2000.  {Exhibit 56, 

please.}  And they finally start discussing a fix.

When did our accident happen?  June of 2000.  In 

March of 2000, they start talking about how to fix 

this thing.

Now, keep in mind, they haven't told the 

person.  They haven't told anybody in the real 

world that they have got this safety defect.  So 

they decide what they are going to do are put what 

are called shims behind the plate, and we will 

illustrate all this for you, to build the plate 

out, to bring it out so it will go further into the 

pawls.

So here it is.  They want to move it this way 

so it will go down around it.  That's how they are 

going to fix it, and they are going to do it by 

putting in layman's terms washers behind here to 

build it up, okay.

And the reason they have got to do that is 

because they are having all these complaints from 

warranties, customers, the assembly line, and plus

they already knew it during the build-up of the 
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vehicle.

{Exhibit 41, please.}  {Let me go back to 56.}  

They make the decision to do this shim fix, this 

build-up fix.  Now, let me show you something 

here.  Our vehicle has been made.  It's been, it's

been right here.  What they decide to do in March 

of '00 is do the fix for the 2001 model.  That's 

it.  They are not going to go back and tell the 

thousands of people that already bought the LS like

Rhonda Sasser that they have got that problem.

So in March, 3 months before this wreck, they 

are saying here is a fix, but we are not going to 

do it for anybody this year.  We are going to wait 

until the new model year starts in October when we 

start building those and put it on that one.  They 

haven't told the government.  They haven't told 

their own customers.  Haven't told the dealers.

Haven't told anybody.

{We come to 41, please.}  41 is a document of 

Ford's.  The month before the accident.  And you 

will see in May of '00, that they are still getting 

warranty claims on this from customers.  It is in 

the top 10.  In fact, rear seat back latch cable 

is number 2 in May of '00.

We come up to June 15, '00, and this child's 
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back, the evidence will show, is shattered from 

T-2, thoracic level 2 through T-4, and she is 

paralyzed by the rear seat back.

{Number 70, please.}  Now, Ford's own expert 

I mentioned earlier, Dr. Vogler.  Michelle 

Vogler, who will be here -- excuse me.  Vogler put 

together a bunch of information for her 

presentation in this case.  We have a copy of it.   

In that it will show you that as of June, the 

time of this accident, may and June, there was 

somewhere between 150 and 167 claims relating to 

warranty on this particular problem.

{43, please.}  And after this accident and 

after this child was paralyzed at the end of 2001, 

guess who has moved to number 1 on the warranty 

claim hit list.  Rear seat back latch.  And they 

still haven't fixed it.

{Number 57, please.}  Now, they claim the 

evidence is going to be that they have instituted 

all these things.  That they have more people on 

the line checking it at the time of assembly, and 

that they have dealers on PDI's, predelivery 

inspections, checking it.  Make sure it works.

And they have redesigned and put these shims behind

it, et cetera, back in 2001 model year.
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This document, number 57, is from a gentleman 

named Frede Baldin.  He is a member of management 

at Ford.  He is a Ford employee, member of 

management.  He gets the free use of a car.  In 

January of  '03, after they are claiming they 

fixed it, but they still hadn't told anybody about 

this problem in the real world, I picked up a 2002 

V6 LS in November.  One of the complaints I have 

with the vehicle is the fold-down rear seats will 

not lock when you slam them back in the upright 

position.  I presume the garage can adjust this, 

et cetera.

What I do want to convey, however, is the V6 

2003 vehicle I had for evaluation over the holidays 

has exactly the same problem.  This Ford 

executive, member of the management team, is 

telling his own folks you have given me two of these

cars to use, and they both have this problem.  Do 

we have an issue, he says?  Do we have an issue?   

{52, please.}  After this case is going for a 

little while, A gentleman named Roger Burnett, who 

is an engineer at Ford, who was employed by Ford, 

who will be here -- I assume Ford will call him as 

a witness.  I'm sure they will -- comes into the 

case, and he is going to serve as an expert for 
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Ford.  And you will see from what he has studied 

in this case -- he has looked at pages and pages 

of things that have been produced in this 

litigation, and after he does that, he says -- and 

he will be here to testify -- Brian writing to 

another gentleman at Ford.  Upon exploring the 

history of the Lincoln LS relative to the Sasser 

case, we discovered an ongoing issue with the rear 

seat latches.

Well, yes.  It's been ongoing, all right, 

since 1996.  The LS has had difficulties since job 

one, meaning the first vehicle.  With high efforts

to latch some rear seats.  Several design changes 

have been made over the years, but the issue has 

not been fully resolved.  He then cites the 

federal motor vehicle safety standard that 

applies, 207.  Says:  Requires that a folding 

seat have latches and the latches have minimum 

strength.

He goes on down, and he says right there:  So 

a seat with high efforts is technically not a 

violation of that standard -- and there will be a 

disagreement about that -- but I believe it is a 

safety issue.  So here is their man who has studied

the case, and that's what he calls it.  A safety 
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issue.

{And 69, please.}  To bring it full cycle on 

the documents, we are into 2003, and this is a list 

of what they have had on warranty claims.  And 

guess what.  Won't latch.  676 total on down the 

page, won't stay up.  Hard to -- falls down on 

braking, et cetera, et cetera.  And what you have 

is over a thousand claims on this latch.  And we 

know that even the efforts that they made to fix 

it didn't work, and we know that from their own Ford

executive who got two of them to drive around, and 

they both fell down in 2003.

That's what lawyers trying to apply the 

scientific method to an analysis of the case 

consider to be documents that prove the case.

Now, one other item that lawyers will consider 

in a scientific method is trying to figure out 

motive, and motive is simply why people say or do 

things, and we think the evidence in this case will 

be that the Ford motor company defense is that this 

child was seated, for some unknown reason like I 

just showed you, bent over in the front seat with 

her head tucked between her legs, and that she had 

to be in the front seat.

We think that the evidence is going to be 
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clearly she was in the back, but there will be 

comments that are inconsistent with that, and I 

have already outlined that to you and how it all 

came about.

Now, the motive there, of course, is the 

defect.  They know, and the evidence will show 

that if the child was in the back seat, they lose 

because they have had years of history of this 

defect.  They know the back seat is defective.

{You can take that one down.}  Which brings me 

to the next item of scientific methodology.  More 

forensic evidence, and that's the medical evidence

in this case.

Now, two doctors, one in particular, but two 

doctors will testify, a Dr. Nichols, a trauma 

surgeon who saw this child about her injury, and 

when he saw her -- it is a terrible injury.  She 

was transferred from Dr. Nichols at southeast, 

Alabama to a Dr. Paul Grabb, a neurosurgeon at 

children's.  Dr. Grabb will be at trial.  Dr. 

Grabb will tell you that he has had literally 

thousands of children, unfortunately, that he has 

had to treat for spinal injuries.  He has seen it 

all, okay.  He will tell you -- {and may I see the 

MRI, please.}  {And may I see frame 20?}  He will 
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tell you that this is what's called a subluxation, 

subluxation right there, and that's why this child 

is paralyzed, and the force involved to do that, 

if you will remember a while ago in my opening 

remarks, is a fulcrum and flex; and what that means 

very simply is you can't do that.  He will tell you 

this.  You cannot do that unless you have a 

fulcrum.  This would be a fulcrum like a shoulder 

harness that has caught when the accident 

happened.  A fulcrum across the chest, a 

tremendous blow to the back that bends the spine 

around the fulcrum.  That is the only way you will 

get that injury.

Fulcrum, blow, flex, pow.

He will tell you that the Ford explanation of 

this is basically -- he may not use -- doctors will

never say impossible.  Let's just say he will tell 

you it is highly unlikely that this position at 

impact could lead to that fracture because there 

is no fulcrum.  She is already, according to Ford, 

bent over; and, secondly, she is already flexed.  

So there is no big bang on the back to bend the 

spine, to snap it.  She is already in that 

position, bent over and flexed.

Secondly, I expect he will testify that in 
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these sled tests that we will show you, he doesn't 

see any evidence that would suggest the type of 

forces it would take to break that spine caused by 

any air bag in the front seat.

{Now, move that over to the right, if you 

would, Bob, or the left, either one, and show me, 

please, the sled test again 841.  Play the test, 

please.  Bring it forward, and I will tell you when

to stop.} (Test 841 being played on a screen.)

This is what Dr. Grabb, whose curriculum vitae, 

whose professional credentials will run on for 

pages and pages will tell you.  {Stop, please.}

That's what happened right there is what Dr. Grabb 

will tell you, in all likelihood.

Over here on the right, you will see where I 

had circled before.  That's what it takes.  You 

will see the force is so big that it literally bends

the seat-back.  This area that Dr. Raddin will 

describe as proving his theory is nothing but 

post-fracture swelling and what he will call edema 

and fluid.  It is not where she got hit by an air 

bag coming over her head, as Dr. Raddin is going 

to suggest to you.

And Dr. Burton, the medical examiner who has 

seen literally thousands of cases of horrible 
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injuries and death, will tell you that is how this 

happened, what I'm showing you right now.

Let me talk with you, if I can, a few minutes 

about damages.  In a lawsuit like this, when we ask

you questions in voir dire, you will recall that 

I may have said to you that these lawsuits are 

brought for monetary damages because people suffer

serious losses.  And in this case, we believe the 

evidence will be -- and the court will instruct you

at the end on what the law is -- but that our client 

is entitled to recover for what's called pain and 

suffering.  The evidence will be that she is 

entitled to recover for what she will lose in the 

future.  What she has lost in the past.  How she 

has suffered pain.  How she has suffered mentally.

She is entitled to recover for the expenses this 

will cost her.

We will have here a person known as a life-care 

planner, and here is another breakdown of the 

Defendants' scientific method of evidence.  There 

are no secrets in this case.  We have discovered 

it halfway around the world and back.  The 

plaintiff will have, Kelsey will have the 

life-care planner who has prepared a report.  This 

person has enormous experience of what it takes to 

Chapter 2 
174 of 218



55

care for a paraplegic through their life.  The 

defendant will not have a life-care planner.  They 

will ask Ms. Willard all kind of questions, I'm 

sure, but they will not have one.  They don't have 

one.

Those numbers come to be very, very 

significant.  This child has a normal life 

expectancy.  She needs things that you and I can't 

even imagine, but Kathy Willard will tell us about.

Those numbers reduced back to this time, 2004 

value, not spread out over a lifetime, are going 

to be somewhere between 8 to 12 million dollars.   

She will also suffer, according to all the 

economic numbers that you can think of, all sources

of information, a loss in income because of her 

injuries.  An economist named Bob Coston will be 

here.  Highly qualified man.  Teaches at Georgia 

southern university.  He will tell you about those

losses.  It is a big number.  I'm telling you this 

because big numbers are just in this case.  I don't

think the evidence will suggest in any way we are 

exaggerating.

Other people will come to you.  We are going 

to show you the deposition of Dr. Tom burns.  He 

is what's called a neuropsychologist.  He will 
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tell you what this child is going to need in terms 

of counseling and the like.  We will bring you a 

doctor that's known as a physiatrist.  These 

people -- Dr. Wilson is a M.D -- work with very 

seriously injured people and what it takes to take 

care of them and provide for them, and we are 

talking about over a lifetime.  Long after mom is 

gone, will be the evidence, that this child is 

going to need these things long after she is gone.   

We will show you because we cannot bring home 

to you any other way, not to elicit your sympathy, 

but to simply give you the facts so that we don't 

shortchange this child at her trial, her one day, 

her one time, a videotape of what it is like a day 

in the life of this child to help you understand; 

not to seek your sympathy.

Other people will come into court and simply 

tell you what it is like on a day-to-day basis for 

her at age 9.  She has a teacher named Jane marks, 

who I think you will find to be a remarkable person.

Works with handicapped children all the time out 

in Cobb County, and she will tell you all about this

child Kelsey and what she goes through.

The evidence will be we have a bright, 

energetic, hard-working, driven little girl who 
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wants to do what she can do, and she wants to do 

more.  And what this is about, we think the 

evidence will show, is to give her those means to 

do that.

Damages will also include in this case not only

personal injury claims for this child, as I have 

described, personal injuries, pain and suffering, 

expenses, loss of future values.  It will also 

include a request for punitive damages against 

Ford motor company in this case.

In the first phase, we will not present to you 

any financial information relating to Ford.

That's what the law says.  We will present the 

evidence to you for you to decide in your 

deliberations as to whether you will, you will even

consider punitive damages.  There will be a box 

for you to check.  Basically, yes, we will.  No, 

we won't.  Then we will give you further evidence 

if you say yes, and we believe that the documents, 

the history, the case totally supports a punitive 

damage award in this case.

Punitive damages are given to deter or punish 

a defendant.  And I'm not going to go back to 1993, 

but it's been there.  They are awarded not as 

compensation to the plaintiff, but solely to 
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punish, penalize, and deter a defendant if the 

clear and convincing evidence shows that their 

acts have been such an entire want of care and 

indifference to the consequences that they need be 

punished.  So that's what this case is all about.   

It is going to take a while to put this case 

on.  I think you got that sense in voir dire, what 

it is going to take.  I think you now have a fuller 

sense.

There is a competing theory.  We welcome that 

theory in court for this child.  I appreciate your 

attention.  Mr. Dawson will give an opening 

statement, and then we will get into the evidence 

of this case.  Thank you.

THE COURT:  All right, ladies and gentlemen.  

Let's take a short break.  Use the restroom, get 

some water, and we will start back in about 10 

minutes.

(WHEREUPON, THE JURY RETIRED FROM THE 

COURTROOM, AND A BRIEF RECESS WAS HAD.)

THE COURT:  Go get them.

(WHEREUPON, THE JURY RETURNED TO THE 

COURTROOM, AFTER WHICH THE FOLLOWING PROCEEDINGS 

WERE HAD.)

THE DEPUTY SHERIFF:  All jurors are present, 
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The rules governing lawyer conduct are subject to constant revision.  This paper describes 

recent changes to the Georgia Rules of Professional Conduct and other Bar Rules, trends in lawyer 

disciplinary investigations and prosecutions, and new advisory opinions interpreting the Rules. 

Disciplinary Statistics 

The Bar received 3142 requests for Grievance forms between May 1, 2017, and  

April 30, 2018.  The number of Grievances actually received was 1991, a slight increase from the 

1842 received in the previous year.  The number of cases sent to the Investigative Panel increased 

from 188 to 193.  At the end of the process, the Supreme Court of Georgia and the Investigative 

Panel imposed discipline in 124 cases.   

Rules Changes 

On January 12, 2018 the Supreme Court of Georgia entered an order approving substantial 

revisions to the process for investigating and prosecuting disciplinary cases.  The rules went into 

effect on July 1, 2018.   The revised process: 

• Gives the Office of the General Counsel (“OGC”) authority to begin an

investigation upon receipt of credible information that a lawyer’s conduct has
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violated the Rules of Professional Conduct. The current process requires the Office 

to receive a written grievance before beginning an investigation. 

• The OGC may use investigative subpoenas during the informal screening process, 

with permission from the Chair of the State Disciplinary Board. 

• The State Disciplinary Board may refer a lawyer for evaluation if there are signs of 

mental illness, cognitive impairment or addiction.  A lawyer who does not cooperate 

with the referral may be considered for expedited action under the procedures for 

emergency suspension cases. 

• Members of the disciplinary panels will be reimbursed for their reasonable expenses 

in volunteering to serve on the Panels. 

• The Supreme Court will appoint a new pool of special masters to hear disciplinary 

cases, and they will be paid an hourly rate set by the Court. 

• The entire process will operate under strict time deadlines. 

These proposals should improve and streamline the process so that cases move more 

smoothly, and so that respondent lawyers who are impaired may be directed to treatment faster. 

By order dated November 2, 2016, the Supreme Court approved revisions to Georgia Rules 

of Professional Conduct 1.7, 4.4 and 5.3.  

• Rule 1.7 now provides an exception to the conflicts rules so that a part-time 

prosecutor may represent criminal defendants in courts other than those in which he 

or she has prosecutorial authority.   

• Rule 4.4 now requires a lawyer who receives a document or electronically stored 

information that was inadvertently sent to notify the sender he has received the 

document.  The rule does not require the recipient of the information to return the 

document, to stop reading the document or to destroy it.   
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• Rule 5.3 as it relates to suspended and disbarred lawyers working in a law office 

was clarified. 

The Supreme Court entered an order on July 9, 2015 approving several changes to the 

Rules of Professional Conduct.  Most of the changes are simple housekeeping amendments.  The 

substantive amendments include: 

• A change to Rule 4-403 which allows the publishing of proposed formal advisory 

opinions on the Bar’s website as an alternative to the Georgia Bar Journal. 

• A change to Rule 3.5 adding subpart (c) and comment 7, which prohibit 

communication with a juror or prospective juror after discharge of the jury under 

certain circumstances. 

• An amendment to Rule 5.4 that allows a Georgia lawyer to provide legal services to 

a client while working with other lawyers or law firms practicing in and organized 

under the rules of jurisdictions which allow Alternative Business Structures (ABS).  

An ABS has lawyer and non-lawyer owners and is typically located in a foreign 

country.  Under this rule change, a Georgia lawyer working with an ABS would not 

be participating in unethical fee-sharing.  

• An amendment to Rule 7.3 that does away with the requirement that the Bar 

“certify” lawyer referral services and instead requires lawyers to use only services 

that meet certain requirements. 

• Changes to Rule 4-213 providing that a special master may require the Bar to pay 

for a copy of the hearing transcript for a respondent who has demonstrated an 

inability to pay.   
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Please remember that the current version of the Georgia Rules of Professional Conduct and 

archived issues of the Georgia Bar Journal are always available on the State Bar website, 

www.gabar.org.    

Professional Liability Insurance Committee 

 At the Fall Meeting the Board of Governors discussed the idea of mandatory malpractice 

insurance disclosure for Georgia lawyers.  Following the discussion Bar President Ken Hodges 

created a Professional Liability Insurance Committee to study the issue and make a 

recommendation to the Board.  The Committee has not yet made a recommendation but will do so 

in time for discussion and a vote at either the Spring Board meeting (March 30, 2019 at the Ritz 

Oconee) or the Annual Meeting (June 8, 2019 at the Ritz-Carlton Orlando).  The Committee will 

circulate its recommendation in advance of the discussion and vote.  Any Bar member who is 

interested in commenting will receive instructions on how to do so. 

Twenty-three jurisdictions require lawyers to disclose whether they have malpractice 

insurance.  Most gather the information through the annual dues or registration statement with a 

checkoff similar to the one that appears on the following page (used in Nevada).  The PLI 

Committee is considering whether to recommend a rule requiring lawyers to carry malpractice 

insurance, whether disclosure is enough without any required coverage, how to gather the 

information, whether the information should be shared with the public, and what consequences 

should befall a lawyer who does not comply with the rule.  If the Board approves either disclosure 

or a coverage requirement, it will also make a recommendation whether failure to report should 

result in an administrative suspension of license (similar to failure to pay dues, to complete CLE 

requirements, or to pay court-ordered child support). 
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In other jurisdictions with a disclosure rule the information is most often provided to the public for 

the benefit of potential clients; in fact, seven jurisdictions require the lawyer to disclose the 

information directly to the potential client because many clients are not aware that lawyers are not 

required to have insurance.   

Trust Account Overdraft Notification Program 

 The Office of the General Counsel has operated a Trust Account Overdraft Notification 

Program since January 1996.  The program requires banks to notify the State Bar of Georgia when 

a lawyer’s escrow account check is presented against insufficient funds.   The purpose of the 

program is to stop the theft of client funds by providing a mechanism for early detection of 

problems in the escrow account. 
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 During the 2017-2018 reporting year, the Overdraft Notification Program received 274 

overdraft notices from financial institutions approved as depositories for Georgia attorney trust 

accounts. A total of 196 files were dismissed based on the receipt of satisfactory responses 

following the initial State Bar inquiry, 16 files were forwarded to the Investigative Panel of the 

State Disciplinary Board for possible disciplinary action, and 6 files were referred to the Law 

Practice Management Program to provide the lawyer with information about proper management 

of an IOLTA account. 

Pro Hac Vice Admission 

On September 4, 2014 the Supreme Court amended the rules regarding pro hac vice 

admission to revise the fee structure for admission.  The applicant must pay a $75 fee to the Bar 

each time he applies for admission.  In addition, the applicant must pay an annual fee of $200, and 

must pay that amount every year by January 15th if he is still admitted pro hac vice before any 

court in Georgia.  The annual fee is also paid to the Bar, and a portion is transferred to the Georgia 

Bar Foundation to support the delivery of legal services to the poor.   

The Office of the General Counsel may object to the application or request that the court 

impose conditions to its being granted.  Among other reasons, the Bar may object to an application 

if the lawyer has a history of discipline in his home jurisdiction, or if the lawyer has appeared in 

Georgia courts so frequently that he should become a member of the bar in this state.  Lawyers 

admitted pro hac agree to submit to the authority of the State Bar of Georgia and the Georgia 

courts.  During the period May 1, 2017 through April 30, 2018, the Office of the General Counsel 

reviewed 788 pro hac vice applications.  Of the $335,060 collected, the Georgia Bar Foundation 

received $270,000. 
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Formal Advisory Opinions 

 In the Fall of 2016, the Formal Advisory Opinion Board issued an opinion on the following 

question:  May a sole practitioner use a firm name that includes “group,” “firm,” or “& 

Associates”?  The question is whether use of those terms in the firm name of a sole practitioner is 

misleading, and thus in violation of Georgia Rules of Professional Conduct 7.1 and 7.5.  The Board 

found it misleading for a sole practitioner to use the terms “group” or “& Associates,” but did not 

find a violation with a sole practitioner’s use of the word “firm” in the firm name.  Formal 

Advisory Opinion No. 16-3 is an opinion of the Formal Advisory Opinion Board and is binding on 

the requestor and the State Bar of Georgia.  It is not binding on the Supreme Court of Georgia, 

which shall treat the opinion as persuasive authority only. 

 The Formal Advisory Opinion Board revisited two earlier opinions following amendments 

to the Georgia Rules of Professional Conduct.  Formal Advisory Opinion No. 03-2 addressed 

whether the obligation of confidentiality described in Rule 1.6, Confidentiality of Information, 

applies as between jointly represented clients.  The Board issued a redrafted opinion as 16-1 and 

withdrew FAO No. 03-2. 

 The Board also redrafted FAO 10-2 in light of amendments to the rules.  The question 

posed in that opinion is whether an attorney who has been appointed to serve both as legal counsel 

and as guardian ad litem for a child in a termination of parental rights case may advocate 

termination over the child’s objection.   On April 16, 2018, the Supreme Court of Georgia 

approved Formal Advisory Opinion 16-2, concluding when it becomes clear that there is an 

irreconcilable conflict between the child's wishes and the attorney's considered opinion of the 

child's best interests, the attorney must withdraw from the role as the child's guardian ad litem. The 

Court simultaneously withdrew FAO 10-2. 
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ABA Opinions of Interest 

 Although Formal Advisory Opinions issued by the American Bar Association are not 

binding in Georgia, they provide useful advice about application of the Model Rules of 

Professional Conduct to a particular set of facts.  The Office of the General Counsel will look to the 

ABA opinions for guidance where our rule is similar to the ABA Model and where there is no 

Georgia-specific advice.  The American Bar Association has recently issued the following opinions 

of interest:. 

• Formal Opinion 484: “A Lawyer’s Obligations When Clients Use Companies or Brokers to 

Finance the Lawyer’s Fee” (November 27, 2018) 

• Formal Opinion 483: “Lawyers’ Obligations After an Electronic Data Breach or 

Cyberattack” (October 17, 2018) 

• Formal Opinion 482: “Ethical Obligations Related to Disasters” (September 19, 2018) 

• Formal Opinion 481: “A Lawyer’s Duty to Inform a Current or Former Client of the 

Lawyer’s Material Error” (April 17, 2018) 

• Formal Opinion 480: “Confidentiality Obligations for Lawyer Blogging and Other Public 

Commentary” (March 6, 2018) 

• Formal Opinion 479:  The “Generally Known” Exception to Former-Client Confidentiality 

(December 15, 2017) 

• Formal Opinion 478:  Independent Factual Research by Judges via the Internet (December 

8, 2017) 

• Formal Opinion 477R:  Confidentiality Obligations when Communicating with Clients 

Electronically (May 11, 2017; revised May 22, 2017) 

• Formal Opinion 476: Confidentiality Issues when Moving to Withdraw for Nonpayment of  
 
Fees in Civil Litigation (December 19, 2016) 
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• Formal Opinion 475: Safeguarding Fees That Are Subject to Division With Other Counsel  

 
(December 7, 2016) 
 

• Formal Opinion 474:  Whether it is Appropriate to Accept a Referral Fee for Work Referred 

Because of a Conflict of Interest (April 21, 2016) 

• Formal Opinion 473:  Obligations Upon Receiving a Subpoena for Client Documents or 

Information (February 17, 2016) 

• Formal Opinion 472: Communication with Person Receiving Limited-Scope Legal 

Services (November 30, 2015) 

• Formal Opinion 471:  Ethical Obligations of Lawyer to Surrender Papers and Property to 

 Which Former Client is Entitled (July 1, 2015) 

The ABA’s practice is to leave new opinions posted on the public portion of their site for 

about a year.  After that, there is a charge if you wish to access an opinion.  
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Introduction 

Given the persuasive power of other incident evidence, the admission of 

evidence of allegedly similar incidents is a common battleground in product 

liability trials. To balance the prejudicial impact of this evidence with the 

probative value of truly similar events, the Supreme Court of Georgia has 

required that other acts or omissions must be substantially similar to the 

defect alleged, adopting the following stringent standard for admissibility: 

In product liability cases, the “rule of substantial similarity” 
prohibits the admission into evidence of other transactions, 
occurrences, or claims unless the proponent first shows that there 
is a "substantial similarity" between the other transactions, 
occurrences, or claims and the claim at issue in the litigation. The 
showing of substantial similarity must include a showing of 
similarity as to causation. Before admitting proffered evidence of 
other transactions in products liability cases, the trial court must 
satisfy itself that the rule of substantial similarity has been met.1 
 

This article explores the genesis of the substantial similarity rule in Georgia 

state courts and outlines the procedural and substantive requirements that 

plaintiffs must satisfy before other incident evidence may be admitted. 

A. The Historical Perspective  

The substantial similarity rule in product liability cases arose from 

negligence claims in which the plaintiffs attempted to introduce evidence of a 

previously-known dangerous condition. While the general rule in negligence 

cases is that evidence of similar acts on different occasions is not admissible to 

prove like acts at a different time or place, this evidence is admissible to show 

notice of a dangerous condition.2 For over a century, other incident evidence 
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has been properly admitted in negligence actions involving sidewalks,3 

machinery,4 and railroad crossings.5 

Early lawsuits involving allegations of a product defect did not 

specifically require other incidents to be "substantially" similar but did require 

a showing of similarity. For example, in Skil Corp v. Lugsdin,6 the Georgia 

Court of Appeals affirmed the trial court's denial of a motion in limine to 

exclude evidence of previous circular saw complaints.7 The appellate court 

found that the manufacturer's representative provided sufficient testimony 

about the similarity of the different models of saws involved in the other 

complaints.8 With this showing of similarity, the other complaints were 

admissible for the purpose of showing notice of defect.9 

B. The Substantial Similarity Rule Develops  

The substantial similarity rule was first applied in a product liability 

case by a Georgia appellate court in Mack Trucks v. Conkle,10 which involved a 

claim that the frame rail in a truck was defective.11 At trial, plaintiff presented 

evidence that before the underlying accident, Mack Trucks was aware of 

numerous complaints of cracking in the frame rail of trucks similar to 

plaintiff's truck.12 

The Supreme Court of Georgia affirmed the admission of this evidence 

because it was relevant to the issues of notice and punitive damages and the 

cracked frames were substantially similar to the alleged crack in the frame of a 

plaintiff’s truck.13 The supreme court found that the trial court had 

undertaken a sufficient analysis of the similarity and excluded evidence of 
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cracking that was caused by different circumstances than the crack in 

plaintiff's truck frame.14  

This holding from Mack Truck was first applied by the Georgia Court of 

Appeals in General Motors Corp. v. Moseley,15 an automotive product liability 

lawsuit involving a post-collision fire.16 Before trial, General Motors filed a 

motion in limine to exclude evidence of other claims involving GM trucks and 

post-collision fires.17 The trial judge appropriately ruled that before any of 

this evidence would be admitted, plaintiff must make a showing of 

substantial similarity between the other claims and subject incident.18 But 

during trial, plaintiff’s counsel made repeated reference to other lawsuits 

(and deaths) without providing a foundational predicate for the admission of 

this evidence.19  

On appeal, plaintiff contended that a showing of substantial 

similarity was required only if the evidence was admitted for the purpose 

of showing defect — not notice of defect.20 The court of appeals disagreed 

and reaffirmed that a showing of substantial similarity between the other 

incident and the underlying claim was necessary in all circumstances.21 

Two opinions from the Georgia Court of Appeals, Saltis v. Daimler 

Benz22 and Crosby v. Cooper Tire & Rubber Co.,23 indicated an apparent 

weakening of the substantial similarity requirement. In both cases, the 

court of appeals described the substantial similarity test using new 

language that hinted at a relaxed standard. In Saltis, the court concluded 

that: 
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For admission into evidence as to each prior or subsequent 
occurrence, the party must demonstrate through some evidence 
only of substantial similarity, which has a spectrum of evidence 
from identical facts and circumstances to barely substantially 
similar facts.24 
 

And in Crosby, the court referred to the evidentiary threshold as: 

A continuum of admissible substantially similar occurrences, 
where at one extreme the occurrences were the same and at the 
other extreme the occurrences were barely sufficient to be 
substantially similar for admission so as not to be an abuse of 
discretion.25 
 

While technically repeating the substantial similarity standard, the court's 

reference to a spectrum" arid "continuum" of evidence eroded the strict 

threshold for admissibility. 

Apparently, the Georgia Supreme Court agreed because it granted 

certiorari in Crosby solely to address the court of appeals’ substantial 

similarity ruling.26 Justice Sears sharply explained how the court of appeals 

had stretched the rule too far: 

We find no precedential directive from this Court (or any other 
court) to indicate that the admissibility of prior occurrences in 
products liability cases rests upon a continuum so wide as to 
include occurrences that are "identical" to the occurrence at issue 
as well as occurrences that are "barely" similar to the occurrence 
at issue. Under this extremely broad standard, almost all prior 
occurrence evidence would be admissible in products liability 
cases, so long as there was the barest hint of possible similarity 
between the prior occurrence and the occurrence at issue in the 
litigation. In that situation, a trial court's exclusion of such 
evidence would almost always be subject to a claim of 
discretionary abuse by a disgruntled litigant.27 
 

Accordingly, the substantial similarity rule that was first set forth in 

Conkle was reaffirmed by the supreme court in Crosby. 
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C. The Contours of the Substantial Similarity Rule 

1. The foundational evidence must be reliable. 

The foundation for the showing of substantial similarity must be based 

on reliable evidence. In Ray v. Ford Motor Co.,28 plaintiff attempted to introduce 

evidence of previous allegations of inadvertent movement by vehicles that did 

not contain a shift interlock device.29 Plaintiff’s evidence was based on a review 

and re-compilation of information obtained from a database maintained by 

Ford, which plaintiff intended to introduce through the testimony of an expert 

witness.30 Plaintiff proffered two groups of other incident information: one 

group of 564 incidents was selected on the basis of four factual criteria that 

plaintiff contended made them similar to the subject incident and the other 

group of 20,000 incidents had no common similarities but were intended to 

show the gravity of the alleged defect.31 Ford moved to exclude this evidence 

and related testimony because the source of the information was, in large part, 

hearsay, contained duplicate entries, and was based on unreliable sources.32 

The trial court granted Ford's motion.33 

The court of appeals found that without any showing of similarity the 

20,000 incidents clearly did not meet the substantial similarity requirements 

for other incident evidence.34 While plaintiff did offer four categories of 

similarity for the other group of 564 incidents, the court of appeals concluded 

the factual evidence used by plaintiff to support the similarity was 

unreliable.35 Plaintiff had not disputed the evidence that Ford had offered 

regarding the myriad issues with the reliability of the database information.36 
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In the absence of the underlying source documents or any other verification of 

the database, the trial judge lacked sufficient information to determine 

whether the incidents were substantially similar to plaintiff’s accident.37 

2.  Circumstantial evidence can be the basis of the underlying 
defect. 

 
For certain cases, the plaintiff may use circumstantial evidence to show 

the underlying defect for purposes of making the substantial similarity 

comparison. In Rose v. Figgie International, Inc.,38 the plaintiff had no direct 

evidence of defect because the allegedly defective fire extinguisher was 

inadvertently destroyed by a third party.39 But plaintiff wanted to introduce 

evidence of a product recall for the extinguisher and evidence of 50 other 

incidents in which consumers complained about spontaneous explosions.40  

The trial court excluded this evidence because the plaintiff could not come 

forward with a specific failure mode for her extinguisher that the court could 

use to undertake the substantial similarity analysis.41 

The court of appeals agreed that plaintiff had the burden of showing 

that her extinguisher had the manufacturing defect that was the cause of the 

recall and other incidents but plaintiff could demonstrate that her 

extinguisher had this manufacturing defect through the use of circumstantial 

evidence.42 For cases involving defects in manufacturing mass-produced 

items, “[a] defect in one such item in its design or manufacture would 

necessarily occur in thousands of identical products.”43 Accordingly, the court 

concluded that with direct evidence that plaintiff’s extinguisher was 

manufactured during the three months that were included within the recall, 
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there was sufficient circumstantial evidence from which a jury could conclude 

that plaintiff’s extinguisher had the recall condition.44 

3. Other incident evidence is admissible in both design 
and manufacturing defect cases. 
 

In Rose, the court of appeals rejected the manufacturer’s argument that 

similar incident evidence was only admissible in design defect cases — not 

manufacturing defect cases — and concluded: 

A design defect necessarily results in all products having the 
defect, whereas a manufacturing defect will only occur in those 
products which were improperly manufactured following design. 
But because a manufacturing defect involves the use of a 
systematic process, evidence that some goods produced during a 
certain time through a certain process had a defect is probative 
to show that other goods produced during that same time 
through the same process may also have the defect.45 
 

Thus, because the manufacturing process can produce similarly defective 

parts, other incident evidence is admissible in manufacturing defect cases.46  

4. The trial court is the gatekeeper of similar incident evidence. The 

recent cases involving other incident evidence show the importance of the 

trial court's assessment of the evidence. For example, in Stovall v. 

DainzlerChrysler Motors Corp.,47 an automotive product liability action involving 

a claim that a Jeep was defective because it suddenly accelerated after being 

shifted into gear, the court of appeals affirmed the exclusion of 13 other 

incidents of alleged sudden acceleration.48 At the hearing on DaimlerChrysler's 

motion in limine to exclude evidence of these other incidents, plaintiff’s expert 

witness testified that, in his opinion, the 13 other incidents were substantially 

similar to plaintiff’s claim.49 But the expert witness admitted that there were 
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many different potential causes of sudden acceleration and that he had 

reached no opinion regarding the failure mode in the 13 other incidents of 

alleged sudden acceleration.50 Because plaintiff could not show that the other 

incidents were caused by a defect similar to the defect alleged by plaintiff in 

this case, the court of appeals affirmed the exclusion of this evidence.51 

In Colp v. Ford Motor Co.,52 an automotive product liability case involving 

allegations of a defective door latch, plaintiff raised three issues on appeal 

regarding the exclusion of other incident evidence: (1) whether the trial court 

used the wrong standard; (2) whether the trial court improperly resolved 

disputed issues of fact; and (3) whether the trial court abused its discretion in 

excluding the other incident evidence.53 In a motion in limine, Ford sought to 

exclude evidence regarding 37 other incidents that plaintiff contended were 

evidence of defect or at a minimum put Ford on notice of problems with the 

door latch.54 The trial court granted Ford's motion and excluded all of the other 

incident evidence finding that plaintiff had not shown a common design or 

common causation between the other incidents and the matter at issue in the 

lawsuit.55  

What Is the Similarity Standard?: On appeal, plaintiff questioned 

whether the trial court had used the appropriate standard in its exclusion of 

the other incident evidence, focusing on language from the trial court's order 

that referred to the admissibility standard as being a "high hurdle" to cross.56 

The court of appeals distinguished the substantial similarity test from the 

much broader general admissibility standard for relevant evidence and 
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concluded that plaintiff had taken the quoted statement out of context because 

the trial court repeatedly referred to substantial similarity -- not some other 

evidentiaiy burden — throughout its order.57 

Can the Trial Court Resolve Disputed Issues of Fact?: Plaintiff 

complained that the trial court should not have resolved issues of fact when 

analyzing the admissibility of the other incident evidence.58 But the court of 

appeals clearly held that to resolve the substantial similarity rule, “the trial 

court must necessarily conduct a factual inquiry into whether the 

proponent's proffered incidents share a common design, common defect, 

and common causation with the alleged design defect at issue.”59 

Does Plaintiff's Allegation of Defect Control the Similarity Analysis?: 

Finally, plaintiff contended that the trial court should have based its analysis of 

similarity through the prism of plaintiff's theory of defect — specifically here, 

that there should have been a positive latch at the leading edge of the door.60 

Thus, other differences in design and the accident scenario would not be 

relevant to the evidentiary analysis. Put simply, what the trial court should 

examine is whether the design in the other incidents failed to have a positive 

latch at the leading edge of the door.61 But the court of appeals approved the 

reasoning of the trial court who concluded that plaintiff could not define his 

defect so broadly that all other incidents by definition became substantially 

similar and, thus, admissible.62 

Conclusion  

Over the past three decades, the Georgia appellate courts have refined 
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the evidentiary threshold that a plaintiff must satisfy for the admission of 

similar incident evidence. At a minimum, plaintiff must show that the other 

incident evidence and the underlying defect share a common design, common 

defect, and common causation.63 And plaintiff must use reliable evidence to 

satisfy the substantial similarity requirement.64 In addition, the trial court 

must undertake a factual inquiry to determine whether the other incidents 

are substantially similar to the allegation of defect in plaintiff’s case.65 

Evidence of other incidents is admissible only after plaintiff has offered 

reliable foundational evidence to convince the trial court that the substantial 

similarity rule has been satisfied. 
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Introduction 

 To succinctly explain the difference between professionalism and ethics, the Chief 

Justice’s Commission on Professionalism highlights the following quote from Harold 

Clarke, former Chief Justice of the Supreme Court of Georgia: “. . . the idea that ethics is 

a minimum standard which is required of all lawyers while professionalism is a higher 

standard expected of all lawyers."   According to the Commission, “professionalism is 

meant to address the aspirations of the profession and how we as lawyers should 

behave.  Ethics discussions tend to focus on misconduct -- the negative dimensions of 

lawyering.  Professionalism discussions have an affirmative dimension -- a focus on 

conduct that preserves and strengthens the dignity, honor, and integrity of the legal 

system.” 

The panel discussion associated with this paper will explore unique 

professionalism situations that arise for product liability litigators in the following 

areas:  pre-suit investigation; discovery; depositions; motions; and trials.  The 

discussion will use as its framework, the following Lawyers’ Creed adopted by the Chief 

Justice’s Commission on Professionalism: 

A LAWYER'S CREED 

To my clients, I offer faithfulness, competence, diligence, and good judgment.  I 
will strive to represent you as I would want to be represented and to be worthy of 
your trust. 

To the opposing parties and their counsel, I offer fairness, integrity, and civility.  I 
will seek reconciliation and, if we fail, I will strive to make our dispute a dignified 
one. 

To the courts, and other tribunals, and to those who assist them, I offer respect, 
candor, and courtesy.  I will strive to do honor to the search for justice. 
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To my colleagues in the practice of law, I offer concern for your welfare.  I will 
strive to make our association a professional friendship. 

To the profession, I offer assistance.  I will strive to keep our business a 
profession and our profession a calling in the spirit of public service. 

To the public and our systems of justice, I offer service.  I will strive to improve 
the law and our legal system, to make the law and our legal system available to 
all, and to seek the common good through the representation of my clients. 
 
 
This paper brings together in one collection Formal Advisory Opinions of the 

Supreme Court of Georgia and Advisory Opinions from the State Disciplinary Board that 

are particularly relevant to practitioners who are involved in product liability lawsuits.  

Each opinion in this paper contains a brief summary of the issue presented and a short 

answer followed by the full text of the opinion from the Supreme Court of Georgia or 

State Disciplinary Board.  Electronic copies of these opinions along with other advisory 

opinions and the Georgia Rules of Professional Conduct are available on the State Bar of 

Georgia’s website at https://www.gabar.org/barrules/handbook.cfm.
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I.  Interviewing Current Employees – Formal Advisory Opinion No. 87-6 

 Issue: Whether an attorney may ethically interview an employee of a 

corporation when that corporation is an opposing party in litigation.   

 Short Answer: An attorney may not ethically interview an employee of a 

corporation that is an opposing party in pending litigation without the consent of the 

corporation or its counsel if the employee is either an officer or director with authority 

to bind the corporation or an employee whose acts or omissions may be imputed to the 

corporation in relation to subject matter of the case. 

 Significant Reported Case: 

 While a plaintiff’s attorney may not typically interview current employees of a 

defendant, the provisions of the Federal Employers’ Liability Act (FELA) override this 

prohibition and allow plaintiff’s counsel to interview co-workers in FELA litigation.  

Norfolk Southern Railway Co. v. Thompson, 208 Ga. App. 240, 430 S.E.2d 371 (1993). 

- - - - - - - - - - - - - 

Formal Advisory Opinion No. 87-6 
State Bar of Georgia 

Issued by the Supreme Court of Georgia 
On July 12, 1989 

Formal Advisory Opinion No. 87-6 (87-R2) 

Ethical Propriety of a Lawyer Interviewing the Officers and Employees of an 
Organization When That Organization is The Opposing Party in Litigation 
Without Consent of Organization 

An attorney may not ethically interview an employee of a corporation which is an 
opposing party in pending litigation without the consent of the corporation or the 
corporation's counsel where the employee is either: 

1. an officer or director or other employee with authority to bind the corporation; or  
2. an employee whose acts or omissions may be imputed to the corporation in 

relation to  the subject matter of the case.  
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Correspondent asks when it is ethically proper for a lawyer to interview the officers and 
employees of an organization, when that organization is the opposing party in litigation, 
without the consent of the organization's counsel.  

This question involves, among other things, an interpretation of Standard 47 of Rule 4-
102 of the Rules and Regulations of the State Bar of Georgia [Georgia Code of 
Professional Responsibility DR 7-104 (A)(1)], and the State Bar of Georgia Proposed 
Rules of Professional Conduct Rule 4.2. 

Standard 47 of Rule 4-102 of the Rules and Regulations of the State Bar of Georgia 
provides as follows: 

During the course of his representation of a client, a lawyer shall not communicate or 
cause another to communicate on the subject of the representation with a party he 
knows to be represented by a lawyer in that matter unless he has the prior written 
consent of the lawyer representing such other party or is authorized by law to do so. A 
violation of this standard may be punished by a public reprimand.1 

 
The American Bar Association has implied that the foregoing prohibition applies only to 
certain employees of the organization. ABA Informal Opinion 1410 (1978) concluded 
that no communication with an officer or employee of a corporation with the power to 
commit the corporation in the particular situation may be made by opposing counsel 
unless he has the prior consent of the designated counsel of the corporation or unless he 
is authorized by law to do so. 
 
The consensus view in other jurisdictions seems to be that an attorney may interview an 
employee of a corporate defendant without the consent of either the corporation or its 
counsel if the employee is not the person for whose acts or omissions the corporation is 
being sued and if the person is not an officer or director or other employee with 
authority to bind the corporation. On the other hand, an attorney may not ethically 
interview an employee of a corporation which is an opposing party in pending litigation 
without the consent of the corporation or the corporation's counsel where the employee 
is either: 

1. An officer or director or other employee with authority to bind the corporation;  
2. An employee whose acts or omissions may be imputed to the corporation in 

relation to subject matter of the case.2  

If the employee does not fall into either of the foregoing categories, an attorney may 
contact and interview the employee without the prior consent of the corporation or its 
counsel.  

 
1 Rule 4.2 of the Proposed Rules of Professional Conduct states as follows: 
In representing a client, a lawyer shall not communicate about the subject of the 
representation with a party or person the lawyer knows to be represented by another 
lawyer in the matter, unless the lawyer has the written consent of the other lawyer as to 
communications with a party or has the consent of the other lawyer as to 
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communications with persons represented by another lawyer, or is authorized by law to 
do so.   
The comment to Rule 4.2 amplifies the Rule as follows: In the case of an organization, 
this rule prohibits communications by lawyers concerning the matter in representation 
with anyone having managerial responsibility on behalf of the organization and with any 
other person whose act or omission in connection with that matter may be imputed to 
the organization for purposes of civil or criminal liability or whose statements may 
constitute an admission on the part of the organization, when the organization is known 
to be represented by another lawyer.  If an agent or employee of the organization is 
represented in the matter by his or her own counsel, the consent by that counsel to a 
communication will be sufficient for the purposes of this Rule. 
2 See ABA/BNA Lawyer Manual of Professional Conduct, Section 71:314-315 
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II.  Interviewing Former Employees – Formal Advisory Opinion No. 94-3 

 Issue: Whether an attorney may interview former employees of an organization 

to obtain information relevant to litigation against that organization. 

 Short Answer: An attorney may properly contact and interview former 

employees of an organization that is represented by counsel to obtain non-privileged 

information relevant to litigation against the organization if the lawyer discloses his/her 

client and the former employee consents. 

 Significant Reported Case: 

 There was no ethical violation when plaintiff’s counsel obtained a recorded 

statement from a former employee of the defendant.  Sanifill of Georgia, Inc. v. 

Roberts, 232 Ga. App. 510, 502 S.E.2d 343 (1998). 

 
- - - - - - - - - - - - - 

Formal Advisory Opinion No. 94-3 
State Bar of Georgia 

Issued by the Supreme Court of Georgia 
On September 9, 1994 

 

 For references to Standard of Conduct 47, please see Rule 4.2. 

 This opinion also discusses issues addressed by Rule 4.3. 

QUESTION PRESENTED: 

May a lawyer properly contact and interview former employees of an organization 
represented by counsel to obtain information relevant to litigation against the 
organization? 

SUMMARY ANSWER: 

A lawyer may properly contact and interview former employees of an organization that 
is represented by counsel to obtain non-privileged information relevant to litigation 
against the organization provided that: (1) the lawyer makes full disclosure as to the 
identity of his/her client; and (2) the former employee consents.  
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OPINION: 

The question presented involves attempts to obtain information from former employees 
of an organization represented by counsel and is an aspect of the perennial problem of 
information control by lawyers engaged in litigation. Lawyers do not want their 
adversary colleagues to contact and interview employees of their client organization for 
the purpose of obtaining information that may be used against the organization. But a 
rule prohibiting such contact without consent of the organization's lawyer gives that 
lawyer a right of information control, a right that is easily subject to abuse. Therefore, 
strong policy reasons must support such a rule.  

The problem is an outgrowth of the rule that a lawyer shall not communicate about the 
subject of the representation with a person represented by a lawyer without the prior 
consent of the lawyer. Standard 47, Ga. Bar Rule 4-102. This rule has been widely 
adopted, see, e.g., Rule 4.2, ABA MRPC, and is deemed to represent sound policy. 
Lawyers should not be able to contact and attempt to manipulate the clients of fellow 
members of the bar, especially when the lawyer's purpose in doing so is to serve his or 
her own self-interest in disregard of the welfare of the other lawyer's client.  

This policy explains why Standard 47 applies to the employees of organization clients 
when those employees have the power to bind the organization by what they say or do. 
Formal Adv. Op. 87-6 (July 1989). The words of a former employee can provide only 
information, and those words cannot have a binding effect on the former employer. 
Since neither words nor actions of a former employee can bind the organization, the 
policy relied on in Formal Adv. Op. 87-6 is not applicable to former employees. When 
the purpose of the rule ends, the rule itself ends. Therefore, a lawyer may contact and 
interview the former employees of an organization to obtain non-privileged information 
to use against that organization in a dispute.  

That, however, does not conclude the matter. Just as a rule prohibiting such contact 
would be an example of information control unsupported by any valid policy 
considerations, so the lawyer's contact and interview without informing the employee of 
the purpose would be an example of information control in the same category. A former 
employee may not wish to give information against the former employer, and since he or 
she is entitled not to do so, it would be unethical to use deceit and false pretenses to 
deny the former employee his or her right. Consequently, the former employee is 
entitled to know the identity of the lawyer's client, the reason for the contact, the 
purpose of the interview and any other information necessary under the circumstances 
to make the interview not misleading. A refusal of the former employee to grant the 
interview means only that the lawyer must resort to the normal discovery processes and 
witness procedures.  

It follows, then, that while a lawyer may contact a former employee of an organization 
for the purposes of an interview, before proceeding with the interview, that lawyer must 
make full disclosure and obtain the consent of the former employee.  
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While this opinion has not dealt with the situation in which the organization is not 
represented by a lawyer, it is well to note two things. First, there is no rule of ethics 
prohibiting the contact in such a situation; second, even when there is no lawyer 
representing the organization, the former employee still has a right to know the reason 
for the contact and the purpose of the interview. Therefore, it would be unethical for a 
lawyer to attempt to obtain information without full disclosure. In this context as in 
others, a lawyer's attempt to obtain information under false pretenses or by the use of 
deceit is unethical. 
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III.  Statute of Limitations – Formal Advisory Opinion No. 87-1  

 Issue: Are there ethical prohibitions against filing suit when the lawyer does not 

know whether facts exist that would constitute a cause of action, and the information 

needed to make that determination cannot be acquired before the expiration of the 

relevant statute of limitations. 

 Short Answer: An attorney is acting consistent with ethical guidance if he or 

she determines that a reasonable attorney would conclude that there is a reasonable 

possibility that facts supporting the cause of action can be established after the filing of 

the claim. 

- - - - - - - - - - - - - 

Formal Advisory Opinion No. 87-1 
State Bar of Georgia 

Issued by the Supreme Court of Georgia 
On January 11, 1989  

 

For references to Standard of Conduct 4, please see Rule 8.4(a)(4) and Comments and 3 
of Rule 8.4. 

For references to Standard of Conduct 44, please see Rule 1.3 and Comments 1, 2 and 3 
of Rule 1.3. 

For references to DR 7-102(a)(2), please see Rule 3.1(b). 

For references to EC 7-4, please see Comment 2 of Rule 3.1. 

For references to EC 7-5, please see Rule 1.2(d) and Comment 6 of Rule 1.2, Comment 3 
of Rule 3.1. 

Ethical Propriety of Filing a Lawsuit in Order to be Within the Statute of 
Limitations, But Before Sufficient Information is Acquired to Determine if 
a Legitimate Cause of Action Exists. 

It is not ethically improper for an attorney to file a lawsuit before complete factual 
support for the claim has been established provided that the attorney determines that a 
reasonable attorney would conclude that there is a reasonable possibility that facts 
supporting the cause of action can be established after the filing of the claim; and 

Chapter 5 
11 of 37



 

 

provided further that the attorney is not required by rules of procedure, or otherwise to 
represent that the cause of action has an adequate factual basis. If after filing it is 
discovered that the lawsuit has no merit, the attorney will dismiss the lawsuit or in the 
alternative withdraw. 

QUESTION PRESENTED: 

Are there ethical prohibitions against filing suit when the lawyer does not know whether 
facts exist which would constitute a cause of action, and the information needed to make 
that determination cannot be acquired prior to the expiration of the pertinent statute of 
limitations? 

OPINION: 
 
It cannot be determined from these facts whether filing of the suit would constitute a 
violation of O.C.G.A. § 9-15-14, or of the requirements of Yost v. Torok, 256 Ga. 92 
(1986); nor is such determination within the scope of an ethical opinion. This opinion 
considers only whether the applicable ethical regulations proscribe filing suit in the 
situation described by correspondent. 
 
There is no Standard of Conduct directly applicable. Specifically, no Standard of 
Conduct speaks to the situation in which the facts presented by a client suggest a cause 
of action, but additional facts are necessary for the attorney to make a clear assessment 
of the claim. Accordingly, the filing of the claim alone cannot be the basis for discipline 
in Georgia under the present Standards of Conduct. If, however, the attorney is 
required, by rules of procedure or otherwise, to represent that the cause of action has an 
adequate factual basis, the attorney cannot make that representation in the situation in 
question. To make such a representation in this situation would constitute a violation of 
Standard 4 and would subject the attorney to discipline. 
 
If such a representation is required, the effect of the proscription may be to postpone the 
filing of the suit to beyond the date of the applicable statute of limitations. That is a 
matter for ethical regulation only if the delay in the investigation prior to the filing was 
caused by the attorney's "willful neglect" (constituting a violation of Standard 44 for 
which discipline is sanctioned). 
 
The absence of Standards of Conduct does not, however, leave the lawyer without a 
source of guidance. The canons, ethical considerations, and directory rules are helpful in 
dealing with the question presented. 
 
This guidance is found in the Georgia Code of Professional Responsibility:  

DR 7-102 -- Representing a Client Within the Bounds of the Law. 

(A) In his representation of a client, a lawyer shall not: 
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(2) knowingly advance a claim or defense that is unwarranted under existing law, except 
that he may advance such claim or defense if it can be supported by good faith argument 
for an extension, modification, or reversal of existing law  
 
DR 7-102(A)(2) creates a subjective test by use of the term "knowingly." It is violated 
when the attorney knows that the proposed claim is unwarranted. Such knowledge is 
not present in the situation in question. 
 
EC 7-4 and EC 7-5 advise the attorney to avoid "frivolous" claims. Claims may be 
frivolous because the legal arguments for a cause of action are frivolous, or because 
factual support is clearly lacking for any cause of action. Only the second form of 
frivolousness is in question here. Consistent with the overall structure of the Code of 
Professional Responsibility, EC 7-4 creates an objective standard for the attorney which 
is more demanding than the subjective standard of DR 7-102(A)(2). A claim is frivolous 
under EC 7-4 when there is no reasonable possibility of the existence of the factual basis 
for the cause of action. EC 7-4 does not require complete factual support for the cause of 
action prior to the filing, but does require that a reasonable attorney would conclude 
that there is a reasonable possibility that facts supporting the claim can be established 
after the claim is filed. EC 7-4 permits, for example, the use of discovery to determine if 
the factual basis of a claim exists if there is a reasonable possibility that is does. This use 
is consistent with part of the purpose of discovery, i.e., to reveal facts which require 
dismissal of a claim. 
 
In the situation in question, the attorney is acting consistent with ethical guidance if he 
or she determines that a reasonable attorney would conclude that there is a reasonable 
possibility that facts supporting the cause of action can be established after the filing of 
the claim. 
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IV.  Discovery Abuse – Formal Advisory Opinion No. 05-10 

 Issue: Can an attorney who has agreed to serve as local counsel be disciplined 

for discovery abuses committed by in-house or other out-of-state counsel who is not a 

member of the State Bar of Georgia? 

 Short Answer: An attorney serving as local counsel can be disciplined for 

discovery abuses committed by out-of-state counsel when the local counsel knows of the 

abuse and ratifies it by his or her conduct.  Knowledge includes “willful blindness.” 

- - - - - - - - - - - - - 

FORMAL ADVISORY OPINION NO. 05-10 
Approved And Issued On April 25, 2006 Pursuant To Bar Rule 4-403 

By Order Of The Supreme Court Of Georgia Thereby Replacing FAO No. 98-1 
Supreme Court Docket No. S06U0803 

QUESTION PRESENTED: 

Can a Georgia attorney, who has agreed to serve as local counsel, be disciplined for 
discovery abuses committed by an in-house or other out-of-state counsel who is not a 
member of the State Bar of Georgia? 

SUMMARY ANSWER: 

A Georgia attorney, serving as local counsel, can be disciplined under Rule 5.1(c) for 
discovery abuses committed by an out-of-state in-house counsel or other out-of-state 
counsel when the local counsel knows of the abuse and ratifies it by his or her conduct.  
Knowledge in this situation includes "willful blindness" by the local counsel.  Local 
counsel can also be disciplined for discovery abuse committed by an out-of-state in-
house counsel or other out-of-state counsel when the local counsel has supervisory 
authority over the out-of-state counsel also in accordance with Rule 5.1(c).  Finally, the 
role of local counsel, as defined by the parties and understood by the court, may carry 
with it affirmative ethical obligations. 

OPINION: 

A client has asked in-house or other out-of-state counsel, who is not a member of the 
State Bar of Georgia, to represent him as lead counsel in a case venued in Georgia.  Lead 
counsel associates local counsel, who is a member of the State Bar of Georgia, to assist 
in the handling of the case.  Local counsel moves the admission of lead counsel pro hac 
vice, and the motion is granted.  During discovery, lead counsel engages in some form of 
discovery abuse. 
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Discipline of local counsel for the discovery abuse of lead counsel would, in all cases, be 
limited to discovery abuse that is in violation of a particular Rule of Professional 
Conduct.  If the discovery abuse is a violation of a Rule of Professional Conduct, for 
example, the destruction of documents subject to a motion to produce, Rules 5.1(c) and 
3.4(a) defines local counsel's responsibility for the abuse.  Because Rule 5.1(c) is entitled 
"Responsibilities of a Partner or Supervisory Lawyer" it may not be obvious to all 
attorneys that the language of this statute applies to the questions regarding ethical 
responsibilities between lead and local counsel.  Nevertheless, the language of the Rule 
clearly applies and is in accord with common principals of accessory culpability: 

A lawyer shall be responsible for another lawyer's violation of the Georgia 
Rules of Professional Conduct if:  (1) The . . . supervisory lawyer orders, or 
with knowledge of the specific conduct, ratifies the conduct involved; . . . . 

Under this Rule the extent of local counsel's accessory culpability for lead counsel's 
discovery abuse is determined by the answers to two questions:  (1) What constitutes 
knowledge of the abuse by local counsel?  (2) What constitutes ratification of the 
violative conduct by local counsel? 

Actual knowledge, of course, would always be sufficient to meet the knowledge 
requirement of this Rule.  Consistent with the doctrine of "willful blindness" applied in 
other legal contexts, however, sufficient knowledge could be imputed to local counsel if 
he or she, suspicious that lead counsel was engaging in or was about to engage in a 
violation of ethical requirements, sought to avoid acquiring actual knowledge of the 
conduct.  The doctrine of "willful blindness" applies in these circumstances because 
local counsel's conduct in avoiding actual knowledge displays the same level of 
culpability as actual knowledge. 

Thus, if local counsel was suspicious that lead counsel was "engag[ing] in professional 
conduct involving dishonesty, fraud, deceit, or misrepresentation" in violation of Rule 
8.4(a)(4), local counsel would meet the knowledge requirement of accessory culpability 
if he or she purposely avoided further inquiry.  What would be sufficient suspicion, of 
course, is difficult to determine in the abstract.  To avoid the risk of the effect of the 
doctrine of willful blindness, a prudent attorney should treat any reasonable suspicion 
as sufficient to prompt inquiry of the in-house or other out-of-state counsel. 

What constitutes ratification is also difficult to determine in the abstract.  Consistent 
with the definition of accessory culpability in other legal contexts, however, an attorney 
should avoid any conduct that does not actively oppose the violation.  The specific 
conduct required may include withdrawal from the representation or, in some cases, 
disclosure of the violation to the court.  Which measures are appropriate will depend 
upon the particular circumstances and consideration of other ethical requirements.  In 
all circumstances, however, we would expect local counsel to remonstrate with lead 
counsel and to warn lead counsel of local counsel's ethical obligations under Rule 5.1(c). 

Other than accessory culpability, and depending upon how the parties and the court 
have defined it in the particular representation, the role of local counsel itself may 

Chapter 5 
15 of 37



 

 

include an affirmative duty to inquire into the conduct of lead counsel and other 
affirmative ethical obligations.  This is true, for example, if the court understands the 
role of local counsel as carrying with it any direct supervisory authority over out-of-state 
in-house counsel or other out-of-state counsel.  In such circumstances, Rule 5.1(c) 
provides: 

A lawyer shall be responsible for another lawyer's violation of Rules of 
Professional Conduct if:  (2) the lawyer . . . has direct supervisory authority 
over the other lawyer, and knows of the conduct at a time when its 
consequences can be avoided or mitigated but fails to take reasonable 
remedial action. 

Furthermore, at times lead and local counsel may have defined the relationship so that it 
is indistinguishable from that of co-counsel.  In such cases the usual principles of ethical 
responsibility apply.  Even short of this co-counsel role, however, typical acts required of 
local counsel such as moving of admission pro hac vice or the signing of pleadings, 
always carry with them affirmative ethical obligations.  For example, in this, as in all 
circumstances, the signing of pleadings by an attorney constitutes a good faith 
representation regarding the pleadings and the conduct of the discovery procedure of 
which the pleadings are a part.  There is nothing in the role of local counsel that changes 
this basic ethical responsibility.  Local counsel, if he or she signs the pleadings, must be 
familiar with them and investigate them to the extent required by this good faith 
requirement. 

Finally, there is nothing in the role of local counsel that excuses an attorney from the 
usual ethical requirements applicable to his or her own conduct in the representation, 
either individually or in conjunction with lead counsel.  If local counsel engages in any 
unethical conduct, it is no defense to a violation that the conduct was suggested, 
initiated, or required by lead counsel. 

Generally, Rules 1.2(a) and (d); 1.6; 3.3(a)(1) and (4); 3.3(c); 3.4(a), (b) and (f); 3.5(b); 
4.1(a); 4.2(a); 4.3(a) and (b); 5.1(c); 5.3; 5.4(c); 8.4(a)(1) and (4) may apply to the 
conduct of local counsel depending upon the degree of local counsel's involvement in the 
discovery process.  While all these Rules might not be applicable in a given case, taken 
together they cover the range of conduct that may be involved. 
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V.  Loans for Litigation Expenses – Formal Advisory Opinion No. 05-5 

 Issues: Whether it is ethical for a law firm to obtain a loan to cover advances to 

clients for litigation expenses and what ethical considerations apply to the payment of 

interest on a loan to cover advances to clients for litigation expenses. 

 Short Answer: It is permissible to charge interest on a loan to cover advance to 

clients for litigation expenses if (1) the client is notified in the contingent fee contract of 

the maximum rate of interest the lawyer will or may charge on such advances and (2) 

the written statement given to the client upon conclusion of the matter reflects the 

interest charged on the expenses advanced in the matter. 

- - - - - - - - - - - - - 

Formal Advisory Opinion 05-5 

STATE BAR OF GEORGIA 
FORMAL ADVISORY OPINION NO. 05-5 

Approved And Issued On February 13, 2007 Pursuant To Bar Rule 4-403 
By Order Of The Supreme Court Of Georgia Thereby Replacing 

FAO No. 92-1  Supreme Court Docket No. S06U0798 
 

QUESTIONS PRESENTED: 

1) Ethical propriety of a law firm obtaining a loan to cover advances to clients for 
litigation expenses; 

2) Ethical considerations applicable to payment of interest charged on loan obtained by 
law firm to cover advances to clients for litigation expenses. 

OPINION: 

Correspondent law firm asks if it is ethically permissible to employ the following system 
for payment of certain costs and expenses in contingent fee cases.  The law firm would 
set up a draw account with a bank, with the account secured by a note from the firm's 
individual lawyers. When it becomes necessary to pay court costs, deposition expenses, 
expert witness fees, or other out-of-pocket litigation expenses, the law firm would obtain 
an advance under the note.  The firm would pay the interest charged by the bank as it is 
incurred on a monthly or quarterly basis.  When a client makes a payment toward 
expenses incurred in his or her case, the amount of that payment would be paid to the 
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bank to pay down the balance owed on his or her share of expenses advanced under the 
note.  When a case is settled or verdict paid, the firm would pay off the client's share of 
the money advanced on the loan.  If no verdict or settlement is obtained, the firm would 
pay the balance owed to the bank and bill the client.  Some portion of the interest costs 
incurred in this arrangement would be charged to the client.  The contingent fee 
contract would specify the client's obligations to pay reasonable expenses and interest 
fees incurred in this arrangement. 

The first issue is whether it is ethically permissible for lawyers to borrow funds for the 
purpose of advancing reasonable expenses on their clients' behalf.  If so, we must then 
determine the propriety of charging clients interest to defray part of the expense of the 
loan. 

In addressing the first issue, lawyers are generally discouraged from providing financial 
assistance to their clients. Rule 1.8(e) states: 

    A lawyer shall not provide financial assistance to a client in connection with pending 
or contemplated litigation, except that: 

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which 
may be contingent on the outcome of the matter; or 

(2) a lawyer representing a client unable to pay court costs and expenses of litigation 
may pay those costs and expenses on behalf of the client. 

Despite that general admonition, contingent fee arrangements are permitted by Rule 
1.5(c), which states: 

(1) A fee may be contingent on the outcome of the matter for which the service is 
rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or 
other law.  A contingent fee agreement shall be in writing and shall state the method by 
which the fee is to be determined, including the percentage or percentages that shall 
accrue to the lawyer in the event of settlement, trial or appeal, litigation and other 
expenses to be deducted from the recovery, and whether such expenses are to be 
deducted before or after the contingent fee is calculated. 

(2) Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a 
written statement stating the following: 

 (i) the outcome of the matter; and, 

 (ii) if there is a recovery, showing the: 

  (A) remittance to the client; 

  (B) the method of its determination; 

  (C) the amount of the attorney fee; and 
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  (D) if the attorney's fee is divided with another lawyer who is not a partner in 
or an associate of the lawyer's firm or law office, the amount of fee received 
by each and the manner in which the division is determined. 

The correspondent's proposed arrangement covers only those expenses which are 
permitted under Rule 1.8(e).  Paragraph (e) of Rule 1.8 eliminates the former 
requirement that the client remain ultimately liable for financial assistance provided by 
the lawyer and further limits permitted assistance to cover costs and expenses directly 
related to litigation. See Comment (4) to Rule 1.8. 

The arrangement also provides that when any recovery is made on the client's behalf, 
the recovery would first be debited by the advances made under the note, with payment 
for those advances being made by the firm directly to the bank.  The client thus receives 
only that recovery which remains after expenses have been paid.  The client is informed 
of this in correspondent's contingent fee contract, which states that "all reasonable and 
necessary expenses incurred in the representation of said claims shall be deducted after 
division as herein provided to compensate attorney for his fee." 

In the case where recovery is not obtained, however, the lawyers themselves are 
contractually obligated to pay the amount owed directly to the bank.  Correspondent's 
proposed contract as outlined in the request for this opinion does not inform the client 
as to possible responsibility for such expenses where there is no recovery.  It is the 
opinion of this Board that Rules 1.5(c) and 1.8(e), taken together, require that the 
contingent fee contract inform the client whether he is or is not responsible for these 
expenses, even if there is no recovery. 

Although the client may remain "responsible for all or a portion of these expenses," 
decisions regarding the appropriate actions to be taken to deal with such liability are 
entirely within the discretion of the lawyers.  Since this discretion has always existed, 
the fact that the lawyers have originally borrowed the money instead of advancing it out-
of-pocket would seem to be irrelevant, and the arrangement is thus not impermissible. 

The bank's involvement would be relevant, however, were it allowed to affect the 
attorney-client relationship, such as if the bank were made privy to clients' confidences 
or secrets (including client identity) or permitted to affect the lawyer's judgment in 
representing his or her client. See generally, Rule 1.6.  Thus, the lawyer must be careful 
to make sure that the bank understands that its contractual arrangement can in no way 
affect or compromise the lawyer's obligations to his or her individual clients. 

The remaining issue is whether it is ethically permissible for lawyers to charge clients 
interest on the expenses and costs advanced via this arrangement with the bank.  As in 
the first issue, the fact that the expenses originated with a bank instead of the law firm 
itself is irrelevant, unless the relationship between lawyer and bank interferes with the 
relationship between lawyer and client.  Assuming it does not, the question is whether 
lawyers should be permitted to charge their clients interest on advances. 
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In Advisory Opinion No. 45 (March 15, 1985, as amended November 15, 1985), the State 
Disciplinary Board held that a lawyer may ethically charge interest on clients' overdue 
bills "without a prior specific agreement with a client if notice is given to the client in 
advance that interest will be charged on fee bills which become delinquent after a stated 
period of time, but not less than 30 days."  Thus, the Board found no general 
impropriety in charging interest on overdue bills.  There is no apparent reason why 
advanced expenses for which a client may be responsible under a contingent fee 
agreement (whether they are billed to the client or deducted from a recovery) should be 
treated any differently.  Thus, we find no ethical impropriety in charging lawful interest 
on such amounts advanced on the client's behalf.1 

In approving the practice of charging interest on overdue bills, the Board held that a 
lawyer must comply with "all applicable law[1] . . . and ethical considerations."  

The obvious intent of Rule 1.5(c) is to ensure that clients are adequately informed of all 
relevant aspects of contingent fee arrangements, including all factors taken into account 
in determining the amount of their ultimate recovery.  Since any interest charged on 
advances could affect the ultimate recovery as much as other factors mentioned in Rule 
1.5(c), it would be inconsistent to permit lawyers to charge interest on these advances 
without revealing the intent to do so in the fee contract.  Thus, we conclude that it is 
permissible to charge interest on such advances only if (i) the client is notified in the 
contingent fee contract of the maximum rate of interest the lawyer will or may charge on 
such advances; and (ii) the written statement given to the client upon conclusion of the 
matter reflects the interest charged on the expenses advanced in the matter. 

 

1. The opinion makes specific mention of O.C.G.A. 7-4-16, the Federal Truth in Lending 
and Fair Credit Billing Acts in Title I of the Consumer Credit Protection Act as amended 
(15 USC 1601 et seq.). We state no opinion as to the applicability of these acts or others 
to the matter at hand. 
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VI.  Expert Witness Fees – Advisory Opinion No. 35 

 Issue: Whether it is proper for an attorney to pay the expert witness fees for a 

client if the attorney knows the client is unlikely to be able to pay the fees unless the 

client prevails in the action. 

 Short Answer: The attorney may pay the expert witness fees for a client but the 

client will remain ultimately responsible for the payment of the fees. 

- - - - - - - - - - - - - 

State Disciplinary Board 
Advisory Opinion No. 35 

July 15, 1983 

Attorney’s Responsibilities with Respect to the Payment of Witness Fees 

Pursuant to the provisions of Rule 4-223 of the Rules and Regulations of the 
Organization and Government of the State Bar of Georgia (219 Ga. 873, as amended), 
the State Disciplinary Board of the State Bar of Georgia, after a proper request of such, 
renders its opinion concerning the proper interpretation of the Code of Professional 
Responsibility of the State Bar of Georgia. 

Question Presented:  

Attorney (A) represents Client (C), the plaintiff in a civil suit for damages. In the course 
of preparation for C’s case, A uses the services of an expert witness (W); nothing specific 
is mentioned concerning compensation of W.  

C has no substantial asset other than the claim that is the subject of the suit, and will be 
able to pay the witness fees only if he is successful in securing a recovery. By the same 
token, if A advances the fees to W, A will have little or no chance of being reimbursed by 
C, if C loses his case.  

(1) Would it be proper for A to pay the costs, realizing that he might never be 
reimbursed by C?  

(2) Would it be proper for A to say nothing and keep W waiting for payment until some 
recovery has been had?  

(3) Generally, should the State Bar reconsider the ethical prohibition against 
contingency fees for expert witnesses in light of the practicalities involved?  
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Opinion:  

Standard 58 of Bar Rule 4-102 and DR 7-109 (c) expressly prohibit payment of 
compensation to a witness contingent upon the outcome of a case. Standard 58 does 
not, however, prohibit an attorney from advancing, guaranteeing or acquiescing in the 
payment of expenses reasonably incurred by a witness.  

Standard 32 of Bar Rule 4-102 requires that the client must remain ultimately liable for 
any expenses advanced or guaranteed by the attorney. Ethical Consideration 5-8 (Canon 
5) explains that it is not proper for an attorney to have a financial interest in the 
outcome of his client's case, as such an interest might affect his independent 
professional judgment; thus, the client must remain ultimately liable for the expenses of 
litigation.  

A (the attorney in the set of facts above) is not sure what he is ethically required to do in 
light of Standards 32 and 58. If A pays the fees to W and C loses his case, C will not be 
able to repay A. Is this, in fact, a violation of Standard 32?  

The Board's answer to this question must be that such a situation does not violate 
Standard 32. While it is true that A may never be paid by C for the expenses advanced to 
W, C is still ultimately liable to A for his expenses. A can pursue legal remedy against C 
and might be reimbursed at some point in the future. Thus, A’s liability to W is at most 
penultimate.  

It should be noted that in Brown and Huseby, Inc. v. Chrietzberg, 242 Ga. 232, 248 S.E. 
2d 631 (1978), the Supreme Court of Georgia held an attorney may be liable for court 
reporter's fees if he personally guarantees payment therefor and the reporter reasonably 
relies upon the attorney for their payments. The Court stated that such a holding did not 
force the attorney to violate Standard 32, as the client would remain ultimately liable to 
the attorney.  

A also wonders if he can simply make W wait until the final outcome of the case, 
realizing that, in effect, W can only collect from C if C is successful. A fears that such a 
course of action (or inaction) might violate Standard 58's prohibition against 
contingency fees for witnesses.  

The Board, once again, finds no violation of a disciplinary standard here. First, there is 
no actual contingency. The term contingency implies that no liability will arise without 
the happening of a certain event. In this case, C will have a legal obligation to pay W 
even if he cannot, in fact, pay him. Secondly, A might be required to pay W under the 
doctrine of Brown and Huseby. In either event, W will not be required to await the 
outcome of the case to have a claim against C and/or A for recovery of the services he 
has rendered.  

Finally, A thinks that the prohibition against contingency fees for witnesses is 
impractical and ought to be reconsidered.  
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It should be noted that rules substantially similar to Rule 58 have met constitutional 
challenges (e.g. Pearson v. Association of Bar of City of New York, cert. den. 434 US 924 
(1978) ). The Board finds that the problem in A's case does not stem from any 
impracticality inherent in rule 58. Rather, A's problem arose when he failed to discuss 
the details of compensation with W, before he used W's services. Witnesses should know 
who to look to for payment for their services from the outset. An attorney's failure to 
appraise the witness of such details might put him in A's seemingly no-win (financial, 
rather than ethical) situation. 
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VII.  Misuse of Subpoenas – Advisory Opinion No. 40 

 Issues: Whether it is ethical to issue a subpoena for production of documents 

pursuant to O.C.G.A. § 24-10-22(a) when no hearing or trial is taking place and no 

notice has been given to opposing counsel and whether it is ethical to issue a subpoena 

pursuant to O.C.G.A. § 9-11-45 when no notice of deposition has been filed and served 

and when no deposition has been scheduled. 

 Short Answer: A subpoena issued pursuant to O.C.G.A. § 24-10-22(a) should 

only be issued for actual hearings and trials.  A subpoena issued pursuant to O.C.G.A.  

§ 9-11-45 should only be issued for depositions that have been properly noticed and set. 

- - - - - - - - - - - - - 
 

State Disciplinary Board 
Advisory Opinion No. 40 

September 21, 1984 

Misuse of Subpoenas 

Pursuant to the provisions of Rule 4-217 of the Rules and Regulations for the 
Organization and Government of the State Bar of Georgia (219 Ga. 873, as amended), 
the State Disciplinary Board, after a proper request for such, renders its opinion 
concerning the proper interpretation of the Standards of Conduct of the Disciplinary 
Rules of the State Bar of Georgia. 

Question Presented:  

Whether or not it is a violation of Standard 4 of the Disciplinary Rules of the State Bar of 
Georgia for an attorney to issue a subpoena for the Production of Documents pursuant 
to O.C.G.A. § 24-10-22(a), directing the witness to appear at a lawyer's office or some 
other location, when in fact no hearing or trial is taking place and no notice of such 
subpoena is served upon opposing counsel?  

Whether or not it is a violation of Standard 4 of the Disciplinary Rules of the State Bar of 
Georgia for an attorney to issue a subpoena pursuant to O.C.G.A. § 9-11-45 when no 
notice of deposition has been filed and served upon all parties and when no deposition 
has in fact been scheduled?  

 

Chapter 5 
24 of 37



 

 

Discussion:  

Disciplinary Standard 4 of the State Bar of Georgia provides as follows:  

A lawyer shall not engage in professional conduct involving dishonesty, fraud, 
deceit or willful misrepresentation. A violation of this Standard may be punished 
by disbarment. 

A subpoena is a judicial writ issued in the name of the court by the clerk when 
attendance is required at court. (See Agnor's Georgia Evidence § 2-3). In the case of 
White v. Gulf States Paper, 119 Ga. App. 271, 273 (1969), it was stated that our subpoena 
statutes were limited only to producing documentary evidence at a hearing or trial. In 
the White decision, the court noted that the old Georgia Code Section 38-8 and 38-9 
dealt only with the production of documentary evidence at a hearing or trial and that the 
new Act (1966 which constitutes our present subpoena law) did not enlarge the 
provisions of the repealed law to allow use of a Notice to Produce at depositions. This 
particular case brought about the amendment to Rule 45 of the Civil Practice Act.  

O.C.G.A. § 9-11-45 provides that a subpoena shall issue for persons sought to be deposed 
and may command the person to produce documents. O.C.G.A. § 9-11-30(b)(1) requires 
notice to every other party of all depositions. Reading Rule 30 and Rule 45 together, it is 
obvious that before a subpoena can be issued, notice of the deposition must be given to 
all parties.  

In consideration of the above, a subpoena issued pursuant to O.C.G.A. § 24-10-22(a) 
should only be issued for actual hearings and trials and should not be requested when in 
fact no hearing or trial has been scheduled. Likewise, a subpoena issued pursuant to 
Rule 45 of the Civil Practice Act should be requested and issued only for depositions 
which have been actually scheduled by agreement between parties or where a notice of 
deposition has been filed and served upon all parties, and should not be issued when no 
deposition has been scheduled.  

The Board is concerned with the misuse of subpoenas as presented in the two situations 
discussed because subpoenas are court documents. Non-party witnesses would be 
misled by such court process into releasing confidential or privileged material without 
the party having a chance to contest the relevancy, confidentiality or privilege of the 
material contained in the file because the subpoena is sent without notice to any other 
party or their counsel. Notice is a concept embraced by the Civil Practice Act. There is no 
need for notice of a subpoena issue pursuant to O.C.G.A. § 24-10-22(a) because all 
parties receive notice of hearings and trials, so long as they are real hearings and real 
trials.  

Conclusion:  

In the opinion of the Board, the use of subpoenas as described herein is a willful 
misrepresentation to and fraud upon:  
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(1) The issuing court;  
(2) The issuing clerk:  
(3) The person or entities to whom the subpoena is directed; and,  
(4) The opposing party and counsel, with the purview of Disciplinary Standard 4. 
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VIII.  Demand Letter – Formal Advisory Opinion No. 86-4 

 Issue: Whether a plaintiff’s attorney in a personal injury case may write a letter 

to an insured defendant that may contain legal advice. 

 Short Answer:  It is ethically improper for the plaintiff’s attorney in a personal 

injury case to write a letter to the insured defendant if that letter contains legal advice.  

A letter to an insured defendant may contain an offer of settlement and request the 

name of the insured’s insurer. 

- - - - - - - - - - - - - 

Formal Advisory Opinion No 86-4 
State Bar of Georgia 

Issued by the Supreme Court of Georgia 
On December 17, 1987 

Formal Advisory Opinion No 86-4 
 
This opinion relies on both Directory Rules and Standards of Conduct that bear upon 
matters addressed by Rule 4.2. 

Ethical Propriety of the Plaintiff's Attorney in a Personal Injury Case 
Writing a Letter to the Insured Defendant Which May Contain Legal 
Advice.   

It is ethically improper for the plaintiff's attorney in a personal injury case to write a 
letter to the insured defendant which contains legal advice. The plaintiff's lawyer can 
properly write a letter to the attorney for the insured and the insurer making an offer of 
settlement. The letter may properly request the lawyer to provide this information to the 
insured as well as the insurer. If the plaintiff's lawyer needs information as to the name 
of the insured's insurer, he or she may properly write the insured requesting this 
information. But the contents of the letter shall be limited to a request for the necessary 
information. The plaintiff's attorney may not render legal advice to the insured. 

It is ethically improper for the plaintiff's attorney in a personal injury case to write a 
letter to the insured defendant which may contain legal advice. The problem is raised by 
letter to insureds notifying them of the potential liability of their insurers for failure to 
settle within policy limits. 

It is important first to state the applicable rules of law. An insurer is normally liable only 
for any judgment within the policy limits. The insured is normally liable for any 
judgment in excess of the policy limits. An insurer has a good faith duty to the insured, 
however, to settle a claim within the policy limits under the "equal consideration" rule. 
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National Emblem Insurance Co. v. Pritchard, 140 Ga. App. 350, 231 S.E. 2d 126 (1976); 
United States Fidelity & Guaranty Co. v. Evans, 116 Ga. App. 93, 156 S.E. 2d 809, aff'd, 
223 Ga. 789, 158 S.E. 2d 243(1967). The failure of the insurer to fulfill this good faith 
duty may cause the insurer to be liable for any excess judgment. State Farm Insurance 
Co. v. Smoot, 381 F.2d331 (5th Cir. 1967). 

These legal rules make apparent the reason a plaintiff's attorney may wish to write the 
insured directly. The letter will lay the basis for seeking recovery against the insurer for 
the portion of a judgment rendered in excess of the policy limits. Attorneys for plaintiffs 
may also perceive an advantage in having the insurer know that the insured is fully 
aware of his or her rights. That is, the communication with the insured is a helpful 
pressure tactic. 

Such a letter is impermissible, regardless of whether it is sent before or after the insured 
is represented by counsel. A lawyer is precluded from contacting a person represented 
by a lawyer as to matters relevant to the representation without the written consent of 
that person's lawyer. Ga. Code of Professional Responsibility, DR 7-104(A)(1), Standard 
47. Georgia Advisory Opinion No. 10 (July 18,1969), held that such contact with an 
insured defendant is not improper if undertaken before the defendant is represented by 
a lawyer and before an action is filed. Opinion 10, however, was written prior to the 
adoption of our current Code of Professional Responsibility and Standards of Conduct 
and was based upon former Bar Rule 3-109 which is very similar to our current DR 7-
104(A)(1) and Standard 47. Apparently there was no counterpart to DR 7-104(A)(2) and 
Standard 49, which now prohibit a lawyer from giving legal advice to a person who is 
not represented by a lawyer, other than the advice to secure counsel, whenever the 
interests of the recipient are or may be in conflict with the interests of the lawyer's 
client. 

Advisory Opinion No. 10 was implicitly overruled upon the adoption of DR 7-104(A)(2) 
and Standard 48, and is now expressly overruled to the extent it conflicts with that 
Standard. Under Standard 48, a plaintiff's attorney may communicate with the 
unrepresented potential defendant, but is precluded from rendering legal advice. 

This is consistent with ABA Informal Opinion 1034 (May 30, 1968); which held that 
advising the insured of the effect of the insurer's refusal to settle within policy limits 
constitutes "legal advice." The ABA then quotes an earlier opinion, which involved a 
complaint about two collection letters, but the language is nonetheless relevant and 
applicable. 

  The adroit wording of the questioned paragraphs avoids any direct statement or advice 
as to what the final results of seeking the threatened remedies will be, and no lawyer 
would be likely to be misled by it. In each case, however, the overall effect upon lay 
recipients of such letters probably will be, and probably was intended by the writer to 
be, that they had better "pay up or else." Rather than state simply that if payment is not 
made as demanded, his clients will pursue all legal remedies available to them to enforce 
payment, the writer chooses to describe in legal terms the collection suits that will be 
filed and then to threaten, in addition, the proceedings [which will be pursued]. The 
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only purpose of threatening such additional proceedings, which would have no direct 
connection with actions to collect debts, appears to have been to coerce and frighten the 
alleged debtors. ABA Informal Opinion 1034 at 219 citing ABA Informal Opinion 734. 

Under Standard 48, a lawyer may communicate by letter with an adverse unrepresented 
person informing him of a demand on his insurance carrier and that suit will be filed if 
the demand is not met by a certain date, and that he should seek counsel, but no more. 
Under Standard 47, no communication with a represented adverse party is written 
consent without permission of adverse counsel.  

It is obvious that the letter to the insured is meant for the insurer. It is equally obvious 
that the insured has a right to information not only as to his own legal rights, but also 
the legal duties of the insurer to him. It is not, however, obvious that the plaintiff's 
attorney is the proper person to inform the insured of these rights and duties. The 
appropriate attorney for this purpose is the insured's attorney. The problem here, of 
course, is that the attorney for the insured is also the attorney for the insurer. And given 
the context of the representation, it seems clear that the insurer would prefer that the 
insured not be made aware of its duty to settle the claim in good faith. 

The lawyer representing the insured and the insurer thus faces an apparent dilemma. 
But the dilemma is only apparent. He or she represents the insured as a client and has a 
duty to keep the insured fully informed by virtue of the rules of ethics. See Proposed 
Georgia Rules and Disciplinary Standards of Conduct, Rule 1.4; Rogers v. Robson, 
Masters, Ryan, Brumund & Belom, 81 Ill. 2d 201, 40 Ill. Dec. 816, 407 N.E. 2d 47 
(1980). The lawyer for the insurer has a duty to inform the insured not only of any offer 
of settlement; See Proposed Georgia Rules and Disciplinary Standards of Professional 
Conduct, Rule 1.2(c), but also of the potential liability of the insurer for a bad faith 
refusal to accept any reasonable offer within the policy limits. Id. Rule 1.4(b). 

To recognize that the plaintiff's lawyer has a right to communicate directly with the 
insured as to his or her rights would create new problems. Apart from the rules of ethics, 
to recognize that the plaintiff's lawyer has a right so to advise the insured may well 
create a duty on the part of the lawyer to do so. For if the lawyer can advise the 
adversary client for the purpose of laying a predicate for the insurer's liability for an 
excess judgment, but fails to do so, he or she may be liable to the client for malpractice. 

The plaintiff's lawyer can properly write a letter to the attorney for the insured and the 
insurer making the offer of settlement. The letter may properly request the lawyer to 
provide this information to the insured as well as the insurer. The failure of the insured's 
lawyer to do so would be breach of the lawyer's duty to keep the client informed and 
may well subject the lawyer to liability. 

If the plaintiff's lawyer needs information as to the name of the insured's insurer, he or 
she may properly write the insured requesting this information. But the contents of the 
letter shall be limited to no more than a demand, a request for the necessary 
information and a suggestion to seek counsel. The plaintiff's attorney may not render 
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legal advice to the insured. Ga. Code of Professional Responsibility, DR 7-104(A)(2) and 
Standard 48. 
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IX.  Unliquidated Damages Letter – Formal Advisory Opinion 88-3 

 Issue: Whether an attorney may send an unliquidated damages demand letter 

(O.C.G.A § 51-12-14) to an unrepresented party. 

 Short Answer: It is ethically permissible to send an unliquidated damages 

demand letter to an unrepresented party if the attorney sending the notice letter informs 

the unrepresented party that (1) the letter is being sent to establish a claim for interest, 

(2) the letter does not provide legal advice, and (3) the attorney represents opposing 

interests in the dispute. 

- - - - - - - - - - - - - 

Formal Advisory Opinion No. 88-3 

State Bar of Georgia 
Issued by the Supreme Court of Georgia 

On November 29, 1988 

 For references to Standard of Conduct 48, please see Rule 4.3(a) and (b). 

 For references to Standard of Conduct 47, please see Rule 4.2(a). 

Ethical Propriety of Sending Notice Pursuant to O.C.G.A. § 51-12-14 to an 
Unrepresented Party. 

It is ethically permissible to send the notice required by O.C.G.A. § 51-12-14 to an 
unrepresented party. An attorney sending the required notice, however, must do so in 
such a manner as to inform the unrepresented opposing party that the notice is sent 
merely to establish a claim for interest, that it is not to be construed as legal advice, and 
that the attorney sending the notice represents the opposing interests in the dispute. 

Correspondent asks if it is a violation of Standard 48 of the Rules and Regulations of the 
State Bar of Georgia [For references to Standard of Conduct 48, see Rule 4.3(a) and (b).] 
for correspondent to comply with the notice requirement of O.C.G.A. § 51-12-14 by 
sending a demand notice to an unrepresented party. That statute requires that written 
notice of the demand for unliquidated damages be sent to the person "against whom the 
claim is made" in order to entitle the claimant to receive twelve (12) percent interest on 
judgments in excess of unliquidated damages.1 

Standard 48 provides: 
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During the course of his representation of a client a lawyer shall not give 
advice to a person who is not represented by a lawyer, other than 
the advice to secure counsel, if the interests of such person are or have a 
reasonable possibility of being in conflict with the interests of his client. 

 
In interpreting Standard 48, Formal Opinion No. 86-4 (86-R7), concluded that it was 
ethically improper for a plaintiff's attorney to send a letter directly to an insured 
defendant which would notify the defendant about the potential liability of his or her 
insurer for failure to settle within policy limits. The letter would be considered "legal 
advice" in that plaintiff's attorney impliedly would be advising settlement within policy 
limits. Accord, ABA Informal Opinion 734 (June 16, 1964). The Opinion correctly 
focused upon the policy behind Standard 48 which is to avoid creating in an 
unrepresented party a false impression that the attorney is advising in accordance with 
the unrepresented party's interests or is neutral in the dispute. The present situation is 
distinguishable. Where an attorney sends a formal notice which is required by law, there 
is much less concern that a false impression will be created. 
 
It is ethically permissible to send the notice required by O.C.G.A. § 51-12-14, stating 
specifically that it is a notice rather than advice. An attorney sending the required 
notice, however, must do so in such a manner as to inform the unrepresented opposing 
party that the notice is sent merely to establish a claim for interest, that it is not to be 
construed as legal advice, that the recipient may seek his independent legal advice and 
that the attorney sending the notice represents the opposing interests in the dispute.2  

  

 
1 The full text of O.C.G.A.§ 51-12-14 is as follows:  
  "Procedure for demand of unliquidated damages in tort actions; when interest may be 
recovered. 
      (a)    Where a claimant has given written notice by registered or certified mail to a 
person against whom claim is made for unliquidated damages in a tort action and the 
person against whom such claim is made fails to pay such amount within 30 days from 
the mailing of the notice, the claimant shall be  entitled to receive interest on the 
claimed sum if, upon trial of the case in which the claim is made, the judgment is for an 
amount not less than the sum claimed. 
      (b)    The written notice referred to in subsection (a) of this Code section may be 
given on only one occasion and shall specify that it is being given pursuant to this Code 
section. 
      (c)    The interest provided for by this Code section  shall be at the rate of 12 percent 
per annum and shall begin to run from the thirtieth day following the date of the mailing 
of the written notice until the date of judgment. 
      (d)    Evidence or discussion of interest on liquidated damages, as well as evidence of 
the offer, shall not be submitted to the jury. Interest shall be made a part of the 
judgment upon presentation of evidence to the satisfaction of the court that this Code 
section has been complied with and that the verdict of the jury or the award by the judge 
trying the case without a jury is equal to or exceeds the amount claimed in the notice. 
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      (e)    This Code section shall be known and may be cited as the "Unliquidated 
Damages Interest Act." (Ga. L. 1968, p. 1156, § 1,  Ga. L. 1975, p. 395, § 1; Ga. L. 1981, p. 
681, § 1.)" 
2 If the adverse party is represented, the statutory notice need not contain the 
disclaimers here described, but must be sent to the adverse party's attorney rather than 
the party. Standard 47. 
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X.  Indemnifying Opposing Party - Formal Advisory Opinion No. 13-2 

Issues:  May a lawyer representing a plaintiff personally agree, as a condition of 

settlement, to indemnify the opposing party from claims by third persons to the 

settlement funds? 

May a lawyer seek to require, as a condition of settlement, that a plaintiff’s lawyer 

make a personal agreement to indemnify the opposing party from claims by third 

persons to the settlement funds? 

Short Answer:  A lawyer may not ethically agree, as a condition of settlement, 

to indemnify the opposing party from claims by third persons to the settlement funds. 

Such agreements violate Rule 1.8(e) of the Georgia Rules of Professional Conduct, which 

prohibits a lawyer from providing financial assistance to a client in connection with 

pending or contemplated litigation. 

Further, a lawyer may not seek to require, as a condition of settlement, that a 

plaintiff’s lawyer make a personal agreement to indemnify the opposing party from 

claims by third persons to the settlement funds. Such conduct violates Rule 8.4(a)(1) of 

the Georgia Rules of Professional Conduct, which prohibits a lawyer from knowingly 

inducing another lawyer to violate the Georgia Rules of Professional Conduct. 

- - - - - - - - - - - - - 

FORMAL ADVISORY OPINION NO. 13-2 
 

State Bar of Georgia 
Issued by the Formal Advisory Opinion Board 

On October 23, 2013 
 

Lawyers often represent clients in civil actions, such as personal injury or medical 
malpractice, who have incurred substantial medical bills as a result of their injuries. 
These lawyers are required to work diligently to obtain a fair settlement for these clients. 
Obtaining a settlement or judgment can sometimes take years. 
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The proper disbursement of settlement proceeds is a tremendous responsibility for a 
lawyer who receives such proceeds. Clients are often in need of funds from the 
settlement. Lawyers need payment for their services. And third persons such as medical 
providers, insurance carriers, or Medicare and Medicaid seek reimbursement of their 
expenses from the settlement. 

Increasingly, lawyers who represent plaintiffs are being asked to personally indemnify 
the opposing party and counsel from claims by third persons to the settlement proceeds. 
Lawyers are concerned not only about whether it is ethical to enter into such an 
agreement but also whether it is ethical to seek to require other lawyers to enter into 
such an agreement.[1]  

1.  A lawyer may not ethically agree, as a condition of settlement, to indemnify the 
opposing party from claims by third persons to the settlement funds. 

The first issue is governed by Rule 1.8(e) of the Georgia Rules of Professional Conduct, 
which provides as follows: 

“A lawyer shall not provide financial assistance to a client in connection with 
pending or contemplated litigation, except that: 

1. a lawyer may advance court costs and expenses of litigation, the 
repayment of which may be contingent on the outcome of the matter; or 

2. a lawyer representing a client unable to pay court costs and expenses of 
litigation may pay those costs and expenses on behalf of the client.” 

Comment 4 provides further guidance: 

“Paragraph (e) eliminates the former requirement that the client remain 
ultimately liable for financial assistance provided by the lawyer. It further 
limits permitted assistance to court costs and expenses directly related to 
litigation. Accordingly, permitted expenses would include expenses of 
investigation, medical diagnostic work connected with the matter under 
litigation and treatment necessary for the diagnosis, and the costs of 
obtaining and presenting evidence. Permitted expenses would not include 
living expenses or medical expenses other than those listed above.” 

 

Financial assistance can take many forms. Such assistance includes gifts, loans and loan 
guarantees. Any type of guarantee to cover a client’s debts constitutes financial 
assistance. Rule 1.8(e) provides narrow exceptions to the prohibition on a lawyer 
providing financial assistance to a client in connection with litigation. Those exceptions 
do not apply when a lawyer enters into a personal indemnification agreement. Because a 
lawyer, under Rule 1.8(e), may not provide financial assistance to a client by, for 
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example, paying or advancing the client’s medical expenses in connection with pending 
or contemplated litigation, it follows that a lawyer may not agree, either voluntarily or at 
the insistence of the client or parties being released, to guarantee or accept ultimate 
responsibility for such expenses.[2]  

Moreover, any insistence by a client that the lawyer accept a settlement offer containing 
an indemnification agreement on the part of the lawyer might require the lawyer to 
withdraw from the representation. The lawyer may otherwise be in violation of Rule 
1.16(a)(1), which provides that “a lawyer shall … withdraw from the representation of a 
client if … the representation will result in violation of the Georgia Rules of Professional 
Conduct.”[3]  

2. A lawyer may not seek to require, as a condition of settlement, that a plaintiff’s lawyer 
make a personal agreement to indemnify the opposing party from claims by third 
persons to the settlement funds. 

The second issue is governed by Rule 8.4(a)(1), which provides that “It shall be a 
violation of the Rules of Professional Conduct for a lawyer to … violate or knowingly 
attempt to violate the Georgia Rules of Professional Conduct, knowingly assist or 
induce another to do so, or do so through the acts of another.” (emphasis added). 
Comment 1 to Rule 8.4 also provides direction: 

“The prohibitions of this Rule as well as the prohibitions of Bar Rule 4-102 
prevent a lawyer from attempting to violate the Georgia Rules of Professional 
Conduct or from knowingly aiding or abetting, or providing direct or indirect 
assistance or inducement to another person who violates or attempts to violate a 
rule of professional conduct. A lawyer may not avoid a violation of the rules by 
instructing a nonlawyer, who is not subject to the rules, to act where the lawyer 
cannot.” 

In light of the conclusion that plaintiff’s counsel may not agree to indemnify the 
opposing party from claims by third parties, it is also improper for a lawyer representing 
a defendant to seek to require that a plaintiff’s lawyer make a personal agreement to 
indemnify the opposing party from claims by third parties to the settlement funds. Nor 
can the lawyer representing the defendant avoid such a violation by instructing his client 
or the insurance company to propose or demand the indemnification.[4]  

_______________________________________________ 

1. This opinion is intended to address the ethical concerns associated with a 
lawyer’s agreement to indemnify. This opinion does not address the legal or 
ethical issues involved in the disbursement of settlement funds. 

2.  This opinion is consistent with advisory opinions from other states holding that 
an agreement by a client’s lawyer to guarantee a client’s obligations to third 
parties amounts to guaranteeing financial assistance to the client, in violation of 
Rule 1.8(e) or its equivalent. See, e.g., Alabama State Bar Ethics Opinion RO 
2011-01; Arizona State Bar Ethics Opinion 03-05; Delaware State Bar Association 

Chapter 5 
36 of 37



 

 

Committee on Professional Ethics Opinion 2011-1; Florida Bar Staff Opinion 
30310 (2011); Illinois State Bar Association Advisory Opinion 06-01 (violation of 
Illinois Rule 1.8(d), which is similar to Rule 1.8(e)); Indiana State Bar Association 
Legal Ethics Opinion No. 1 of 2005 (non-Medicare and Medicaid settlement 
agreement that requires counsel to indemnify opposing party from subrogation 
liens and third-party claims violates Indiana rules); Maine Ethics Opinion 204 
(2011); Missouri Formal Advisory Opinion 125 (2008); Association of the Bar of 
the City of New York Committee on Professional and Judicial Ethics Formal 
Opinion 2010-3; Supreme Court of Ohio Opinion 2011-1; Philadelphia Bar 
Association Professional Guidance Committee Opinion 2011-6 (2012); South 
Carolina Ethics Advisory Opinion 08-07; Utah Ethics Advisory Opinion 11-01; 
Virginia Legal Ethics Opinion 1858 (2011); Washington State Bar Association 
Advisory Opinion 1736 (1997); Wisconsin Formal Opinion E-87-11 (1998). 

Many of these jurisdictions also hold that an agreement to guarantee a client’s 
obligations to third parties also violates Rule 1.7(a) or its equivalent regarding 
conflicts of interest. In reaching its decision, the Board does not consider it 
necessary to address that issue here. 

3. The mere suggestion by the client that the lawyer guarantee or indemnify against 
claims would not require withdrawal by the lawyer, only the client’s demand that 
the lawyer do so would require withdrawal. See Rule 1.16(a)(1) (“A lawyer 
ordinarily must decline or withdraw from representation if the client demands 
that the lawyer engage in conduct that is illegal or violates the Georgia Rules of 
Professional Conduct or other law. The lawyer is not obliged to decline or 
withdraw simply because the client suggests such a course of conduct; a client 
may make such a suggestion in the hope that a lawyer will not be constrained by a 
professional obligation.”). 

4. This opinion is consistent with advisory opinions from other states holding that a 
lawyer’s demand that a plaintiff’s lawyer make a personal agreement to 
indemnify the opposing party from claims by third parties to the settlement funds 
violates Rule 8.4(a)(1) or its equivalent. See, e.g., Alabama State Bar Ethics 
Opinion RO 2011-01; Florida Bar Staff Opinion 30310 (2011); Missouri Formal 
Advisory Opinion 125 (2008); Association of the Bar of the City of New York 
Committee on Professional and Judicial Ethics Formal Opinion 2010-3; Supreme 
Court of Ohio Opinion 2011-1; Utah Ethics Advisory Opinion 11-01; Virginia Legal 
Ethics Opinion 1858 (2011)). 

The second publication of this opinion appeared in the December 2013 issue of the 
Georgia Bar Journal, which was mailed to the members of the State Bar of Georgia on or 
about December 19, 2013. The opinion was filed with the Supreme Court of Georgia on 
January 21, 2014. No review was requested within the 20-day review period. On March 
28, 2014, the Supreme Court of Georgiai issued an order declining to review the opinion 
on its own motion. In accordance with Rule 4-403(d), this opinion is binding only on 
the State Bar of Georgia and the person who requested the opinion, and not on the 
Supreme Court of Georgia, which shall treat the opinion as persuasive authority only. 

Chapter 5 
37 of 37





Strategic Issues In Defending E-Cig/Vape Product
Liability Lawsuits
Presented By:

Robert P. Alpert
Morris Manning & Martin LLP
Atlanta, GA

Jeffrey K. Douglass
Morris Manning & Martin LLP
Atlanta, GA

STATE BAR SERIES



Strategic Issues in Defending E-
Cigarette/Vape Product Liability 

Lawsuits 

Chapter 6 
1 of 11



 

Strategic Issues in Defending E-Cigarette/Vape Product Liability Lawsuits 
 

1. Identify the Product and Your Relation to It 
 

2. Identify Other Potentially Responsible Parties 
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“Vaping” a Slow Burn in China, World’s Maker of E-Cigarettes

, Jurisdiction Over Foreign-Nation Manufacturers Tracking the Resurgent “Stream of 
Commerce” Theory

Building a Different Kind of Relationship: A Suggested Treaty Between the United States 
and China
Federal Government Sends Warning to Vaping Companies

, EXPANSION OF LIABILITY TO THE BORDER AND BEYOND 
Tracking Foreign Manufacturers to Obviate Liability
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Vaporizers, E-Cigarettes, and other Electronic Nicotine Delivery Systems (ENDS), 

Tips to Help Avoid “Vape” Battery Explosions

Battery Safety: Will You Marry Me
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3. Engage an Experienced Expert Early 
 

                                                
What is Ohms Law And How Can It Keep Your Vape From Exploding

Id. 
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4. Defending Against a “Malfunction Theory” 
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PRESENTING YOUR CASE THROUGH PERSUASIVE DEMONSTRATIVES 
 

Introduction: Why Use Graphics At Trial? 
 

 Today, we live in a culture of visual communication.  Half of the human brain is devoted 

directly or indirectly to vision,1 as compared to just 3% devoted to hearing.2  Images grab our 

attention and can hold our attention.  Just look at the social media we consume – applications like 

Instagram and SnapChat consist of primarily photographs.  Today, 3.2 billion images are shared 

each day on social media platforms, and over 95 million photos are uploaded each day to Instagram 

alone.3  Jurors have come to expect the same type of visual communication in the courtroom as 

they see in their everyday life.  If the majority of jurors spend their daily lives consuming visuals 

to obtain information, why would they be any different in a courtroom?   

 Not only do jurors expect visuals, but visuals help jurors retain information for a longer 

period of time and more accurately.  In a number of studies, psychologists and educators have 

found that retention of information after three days is six times greater when the information was 

presented by visual and oral means than when the information is presented by the spoken word 

alone.4  After three days, people retain only 10% of what they heard from an oral presentation, 

35% from a visual presentation, and 65% from a visual and oral presentation.5  That means, when 

you combine words with pictures, you increase the brain’s ability to store the information in long-

term memory.  The interlinking between the words and images gives additional meaning to each.   

 Dr. Richard Mayer from the University of California researched this interplay in what he 

calls the “multimedia principle.”  Dr. Mayer’s theory centers on the idea that learners attempt to 

                                                      
1 http://news.mit.edu/1996/visualprocessing  
2 https://www.seyens.com/humans-are-visual-creatures/  
3 https://www.brandwatch.com/blog/amazing-social-media-statistics-and-facts/  
4 OSHA, Presenting Effective Presentations with Visual Aids, available at 
http://www.rufwork.com/110/mats/oshaVisualAids.html.  
5 Id. 
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build meaningful connections between words and pictures and that they learn more deeply than 

they could have with words or pictures alone.  He tested the principle by giving one group of 

subjects a lecture while showing an animation of a tire pump in action.  He gave the other group 

the lecture without any animation.  Dr. Mayer then posed questions to the participants designed to 

test their understanding of how and why the pump works.  Only 28% of the participants who heard 

only the lecture gave acceptable answers to the problem-solving scenarios; whereas, 62% of the 

participants who heard the lecture and the animation gave acceptable answers.   

 Using demonstratives that tap into the power of visual communication can be a game-

changer for your persuasiveness in the courtroom.  Researchers from the Management Information 

Systems Research Center at the University of Minnesota and at 3M Corporation found that 

presentations using visual aids were 43% more persuasive than unaided presentations.6  This 

presentation and paper will address the rules for trial graphics that will help you to be the most 

persuasive with your demonstratives.  

I. WHAT MAKES GRAPHICS PERSUASIVE? 

 The three overarching rules to making graphics persuasive are: (1) simplicity; (2) visual 

interest; and (3) few bullet points.   

 Simplicity.  When thinking about keeping your trial graphics simple, and yet still 

persuasive, focus on “attention economy.”  Attention economy is the management of content and 

information in a manner that is mindful of the limited nature of consumer attention.  In 2015, a 

study by Microsoft suggested that humans’ attention span is only 8 seconds and is shorter than a 

goldfish.  Those findings were ultimately debunked (how would they know a goldfish’s attention 

span?), but the message is still an important one – in a culture of constant distractions, engagement 

                                                      
6 D.R. Vogel, G.W. Dickson, and J.A. Lehman, Persuasion and the Role of Visual Presentation Support: The 
UM/3M Study, found at http://misrc.umn.edu/workingpapers/fullpapers/1986/8611.pdf. 
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is key for holding jurors’ attention.  One way to accomplish attention economy is to minimize the 

information on a slide.  For instance, important statistics or numbers should receive their own slide.  

Also, limit a slide to one theme.  Finally, be aware of the “10-minute mark” for juror tune-out.  

According to biologist John Medina at the University School of Medicine, even during a 

presentation of moderately interesting content, your audience’s attention will “plummet to near 

zero” after 9 minutes, 59 seconds.7  Every 10 minutes you need to re-engage your audience by 

doing things that will grab the jurors’ attention, such as changing speakers, moving to a different 

position in the room, playing a video, or using a new type of demonstrative (such as switching 

from a PowerPoint slide to a board or easel).   

 Visual interest.  An important part of creating visual interest in your slides is the color 

scheme.  A study by the Poynter Institute showed that using colors on visual aids increased 

attention value 130% and retention value 235% over black and white.  When using colors, 

remember that colors send messages.  Consumer researchers have found that 84.7% of consumers 

say that color is the primary reason that they buy a particular product.8  Within 90 seconds of initial 

viewing, people make a subconscious judgment about a person, environment, or product, and up 

to 90% of that assessment is based on color alone.9  Be aware of what message the colors you are 

using are sending.  For instance, red sends the message of urgency and aggressiveness.  Gray sends 

the message of balance and neutrality.  Black sends the message of credibility and authority.  Blue 

is the most trustworthy color.  Yellow should be used when you want to highlight or draw attention 

to something.  Besides colors, visual interest does not mean crazy PowerPoint animations with 

                                                      
7 https://www.forbes.com/sites/carminegallo/2014/04/30/why-powerpoint-presentations-always-die-after-10-
minutes-and-how-to-rescue-them/#281ea09078ba  
8 https://www.ragan.com/85-percent-of-consumers-buy-products-based-on-color/  
9 Satyendra Singh, (2006) "Impact of color on marketing", Management Decision, Vol. 44 Issue: 6, pp.783-789, 
https://doi.org/10.1108/00251740610673332  
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bullets flying in or disappearing.  Those types of animations detract from the substance and add 

delays to the presentation.   

 Few bullet points.  Sparse slides maximize juror recall.  The more space on a slide, the 

more jurors will be able to recall about that slide.  Our working memory can only process four or 

five elements of new information at a time.10  The fewer demands on our attention means the less 

time our brain has to spend processing the visual elements that may distract from listening to what 

the speaker says.  Use more pictures and as few words as possible.  Interestingly, though, if you 

make the audience work a little harder to process the information on the slide, such as using 

original texts on call-outs (versus typing it out in Times New Roman font) or using a picture that 

you have to explain to the jury, that can lead to improved storage of the information.  As to the 

age-old question of whether to bullet or not to bullet, the answer is to bullet only if you cannot 

come up with any other way to meaningfully depict your message.  People read faster than they 

hear – 150 words per minute spoken versus 275 words per minute reading.  If you use bullet points, 

jurors will finish reading the bullet points before you can say them, which means they will stop 

listening.  Therefore, using charts or symbols that complement the substance to be conveyed orally 

can help the jurors make connections and conclusions themselves, rather than having the presenter 

spoon-feed it to them.  Jurors are more effective advocates for a particular conclusion when it is 

their own.   

II. HOW TO USE DEMONSTRATIVES PERSUASIVELY 

 Beyond making the demonstratives themselves persuasive, you have to be able to use the 

demonstratives in a persuasive way.  This means that you should reconsider how to let your 

graphics emphasize your point, rather than make the point.  Do not just read the slides to the jurors.  

                                                      
10 http://www.human-memory.net/types_short.html  
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Do not put all of the information on the slides.  Think through your transitions between slides so 

that you make the connections in the case come alive for your jurors.  Weaving the slides together 

can illustrate to the jurors how the facts and themes in your case are woven together to substantiate 

a verdict in your favor.   

 Also, carefully consider the key strengths of every case and vary the type of demonstratives 

used to underscore these points.  In addition to using PowerPoint slides, consider using flip charts, 

the ELMO, boards, or demonstrative re-enactments.  To get the full benefit of visual persuasion, 

use a mixture of different types of demonstratives to ensure that the jury is visually engaged with 

imagery throughout the presentation.  Here are some ideas: 

 In a products case, try to have the actual product or a replica of the product for the jury to 

touch and feel and, in some cases, test out themselves.  Experts can also use the product to explain 

the defect or lack of defect to the jury. 

 Medical and technical illustrations are another great way to demonstrate a point by having 

the jurors come to the conclusion on their own.  Anatomical models can be useful in that the jury 

can touch and interact with it, and they can be used by experts as a teaching aid.  Additionally, 

there are now Apps that you can use to create your own illustrations, or there are a number of trial 

graphics companies that will create illustrations as well.  You can also look for videos of surgeries 

or other procedures on YouTube.  Georgia law allows illustrations and simulations, including 

videos, even if they are not a recreation of the exact incident, if an expert establishes the foundation 

that the demonstrative is a true and accurate representation of the real thing.  Key Safety Sys., Inc. 

v. Bruner, 334 Ga. App. 717 (2015); see also Cornell v. State, 265 Ga. 904 (1995) (“Whether a 

computer simulation is a fair and accurate representation of the scene sought to be depicted 

addresses itself to the discretion of the trial judge which will not be controlled unless abused.”); 
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Cleveland v. Bryant, 512 S.E.2d 360 (Ga. App. 199) (computer-generated animation, which merely 

illustrates the witness’s testimony, is admissible if it is a fair and accurate representation of the 

scene sought to be depicted).   

Flip-charts or other graphics created live can be a great way to make the jury feel involved 

in the presentation and to keep them engaged.  These can be used in witness examinations to create 

a list of key facts or concessions that you could later use in closing.  When the jury sees you break 

out the same flip-chart you created in front of them with a witness, that will trigger their memory 

of that examination and give additional credibility to those points.   

 Blowing up medical records and photographs on boards is also a good way to use the 

evidence in a more interactive way with the jury.  They can also have more impact with the jury if 

they are seeing a blown-up picture in front of them than on a far-away screen. 

Flow-charts can be helpful to depict legal issues, such as causation or liability.  

Finally, think about creating demonstratives during discovery to be used in trial.  For 

instance, if you have a deposition of a medical doctor, have the doctor draw on a medical 

illustration during the deposition and then show that at trial.  Blow it up as a board and walk 

through the demonstrative with the doctor during the cross-examination.  It will be hard for the 

doctor to argue with his own illustration.   

Because it is within the trial court’s discretion to admit demonstrative evidence and allow 

it to go back with the jury, see Pickren v. State, 269 Ga. 453 (1998), always request this.  You 

never know which demonstrative the jurors might use to argue your side to the other jurors in the 

jury room.  
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Carol V. Clark Member 2019

Harold T. Daniel, Jr. Member 2019

Laverne Lewis Gaskins Member 2021

Allegra J. Lawrence  Member 2019

C. James McCallar, Jr. Member 2021

Jennifer Campbell Mock Member 2020

Brian DeVoe Rogers Member 2019

Kenneth L. Shigley  Member 2020

A. James Elliott Emory University 2019

Buddy M. Mears  John Marshall 2019

Daisy Hurst Floyd Mercer University 2019

Cassady Vaughn Brewer  Georgia State University 2019

Carol Ellis Morgan  University of Georgia 2019

Hon. John J. Ellington Liaison 2019

Jeffrey Reese Davis  Staff Liaison 2019

Tangela Sarita King Staff Liaison 2019



GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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