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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE

iii
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Before the Courthouse: Information Gathering by Condemnees

I.

Introduction

Warren M. Tillery
Grant E. McBride
Smith, Welch, Webb & White, LLC.
Post Office Box 10
2200 Keys Ferry Court
McDonough, Georgia 30253
wtillery@smithwelchlaw.com
gmcbride@smithwelchlaw.com

Property owners face a swift uphill climb in condemnation cases. The condemning
authority controls the schedule and all of the information. By the time a petition gets filed, it has
already analyzed the impacts and potential liabilities associated with a particular condemnation.
The property owner, conversely, is left playing catch-up—learning as much about the particular
project as quickly as possible to get its experts started on the necessary work. Ordinarily, a
condemnation does not come as a complete surprise, however. There are public meetings and
interactions with acquisition agents that take place leading up to the filing of a petition for
condemnation. For the lawyers representing property owners, there are several important tools that
can be used to minimize the learning curve. Accordingly, this paper will discuss several methods
in which information can be obtained before the petition for condemnation is filed.
II.

Discussion
What follows is an overview of the most common methods for obtaining the information

necessary for a property owner to prepare for a condemnation case before a petition for
condemnation is filed. These methods basically involve attendance at public meetings, discussions
with acquisition agents, open records requests, and retrieving information from clients. While these
methods are presented in that order throughout this paper, they are cumulative and should not be
viewed in isolation—meaning that it is not necessary to follow a particular order for using these
methods. In many cases, some combination of the four will be used simultaneously.
1
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A. Public Meetings
A contemplated condemnation is preceded by a public meeting or series of public meetings.
Most often, these meetings involve the project as a whole rather than a particular property sought
to be acquired. But, these meetings can involve the presentation of significant information about a
particular project. Preliminary plans may be presented at these meetings also, and these meetings
are often the first inclination a property owner may have that a portion of his or her property could
be impacted.
While the plans presented at these meetings are almost always preliminary, these meetings
can be a good source of understanding what the potential impacts could be to properties along the
project. Often, these meetings get overlooked as a source of information, however, because they
can take place a long time before the acquisition is initiated. Prudent condemnation attorneys will
ideally want to attend these meetings to understand a particular project.
The Georgia Department of Transportation will normally host public meetings before the
acquisition process is commenced. The time and place for these meetings is normally advertised
in the legal organ for the county in which a particular project will be performed. With regard to
smaller projects undertaken by municipal authorities, such as for the construction of a new city
hall or municipal complex, the public meetings that precede condemnation may take place closer
to the commencement of the acquisition process. Since these projects typically involve the
acquisition of fewer properties, more definite plans may be presented. In these types of cases, the
local government will also have to approve the plans before initiating the acquisition process.
Therefore, more meetings may be held in conjunction with these types of smaller projects. These
meetings can also provide a forum to discuss with governmental officials any concerns that a
property owner may have regarding a particular project.

2
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B. Discussions with Acquisition Agents
Normally, the first contact a property owner will have with an acquisition agent will be
when the first formal offer to purchase the property (or a portion thereof) is made. Following the
Supreme Court’s decision in City of Marietta v. Summerour, 1 the property owner must be provided
with sufficient written information to evaluate the offer being made. 2 As a result, these discussions
and negotiations can be the best source of information before a petition for condemnation is filed.
At a minimum, the property owner will want to receive a complete set of the condemning
authority’s plans. This is important to determine why the property will be acquired if there is any
question regarding whether the condemning authority has a valid public purpose. In addition, the
plans are important to determine the impacts a partial taking will have on the remainder of the
property not acquired.
For acquisitions in the context of road projects, the following is a list of the plans that
should be requested:
1. Project Cover Sheet
2. Right-of-Way Map
3. Data Sheet for the Right-of-Way Map
4. Construction Plans
5. Cut Sheets
6. Crossroad Profiles
7. Cross Sections
8. Driveway Profiles
9. Drainage Profiles
10. Drainage Calculations
11. Mainline Plans
12. Mainline Profiles
13. Special Ditch Profiles
14. Typical Sections
15. Profiles of the Barrier Wall (or, retaining wall as applicable)
16. Profiles of guard rails
17. Profiles or plans of the sound wall
1
2

302 Ga. 645, 807 S.E.2d 324 (2017).
Id. at 656, 332.
3
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18. Concept Review
19. Geometric Design Review
20. Preliminary Plan Review
21. Right of Way Plan Review
22. Environmental Review
23. Historical Review
24. Final Plan Review
25. Final Submittal Review
26. Drainage Area Map
27. Traffic Control Plans
28. Any other plans, reports, maps, plats, charts, diagrams, models, or documents of any kind
that relate to the construction and completion of said Road Project specified above.
In the context of other projects, it is important to obtain the plans showing how much
property is being taken and the type of improvements that will be constructed. The specific nature
of these types of documents will vary depending on the type of project planned.
Other documents that should be requested include portions of the appraisal. While there
are several case-law decisions,3 which arguably stand for the proposition that appraisal materials
are not subject to disclosure, the Supreme Court’s decision in Summerour would appear to have
overruled these prior decisions to the extent that a property owner should be able to gain access to
the sales data and calculations made by an appraiser in determining the compensation that will be
paid.4
The appraisal data requested should also include the methods used, such as the cost or
income approach. If applicable, then the appraisal summary should disclose the assumptions made
by the appraiser in determining value. For example, the property owner should know the
depreciation factor used in the cost approach or the cap rate used in the income approach. If the

3

E.g., Black v. Dep’t of Transp., 262 Ga. 342, 417 S.E.2d 655 (1992); Wiggins v. City of
Macon, 120 Ga. App. 197, 169 S.E.2d 667 (1969); Thornton v. State Hwy. Dep’t, 113 Ga. App.
351, 148 S.E.2d 66 (1966).
4
Summerour, 302 Ga. at 656, 807 S.E.2d at 332 (holding that City violated O.C.G.A. § 22-19(3) by failing to disclose the appraisal summary to the property owner in a timely manner).
4
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appraiser relied on any estimates performed by other consultants, then that information should be
requested also. This would include any trade fixture valuations or improvement estimates used. In
cases of partial takings, it will be important to ask whether a cost to cure has been performed, and,
if so, a copy should be requested.
A condemning authority has an obligation to negotiate in good faith with a property owner.
This means that reasonable requests for information should be honored. Consequently, these
requests can be made outside of the context of the Open Records Act, which will be discussed
more thoroughly in the following section. For present purposes, however, making these requests
for information through the negotiations process can remove an obstacle to obtaining information
based on the exemption contained in the Open Records Act pursuant to O.C.G.A. § 50-18-72(a)(9).
Unfortunately, many acquisition agents were trained under the law as it existed before
Summerour. While this decision did not really change very much in the way of the information
that a property owner is entitled to under the Landowner’s Bill of Rights, it did emphasize that the
remedy for a violation of the provisions contained O.C.G.A. § 22-1-9 is dismissal of the
condemnation. So, in other words, property owners now have a much larger stick to use in
requesting these types of documents pre-condemnation. Even so, acquisition agents are normally
predisposed to deny these types of requests. Sadly, this often leaves the property owner waiting
for the petition to condemn to be filed so that it can obtain these documents through discovery.
This probably results in more cases going through litigation than would be necessary because a
stifled flow of information prevents meaningful negotiations before condemnation.

5
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C. Open Records Requests
This can be a very good way to obtain information. To that end, O.C.G.A. § 50-18-71(a)
provides that “[a]ll public records shall be open for personal inspection and copying, except those
which by order of a court of this state or by law are specifically exempted from disclosure.” The
problem with using open records requests in condemnation cases is that:
Public disclosure shall not be required for records that are: real estate appraisals,
engineering or feasibility estimates, or other records made for or by the state or a
local agency relative to the acquisition of real property until such time as the
property has been acquired or the proposed transaction has been terminated or
abandoned[.]5
Arguably, this means the type of documents that would be requested by a property owner
in a condemnation case is exempt from the Open Records Act. Now, this has no bearing on the
requirements contained in the Landowner’s Bill of Rights discussed in the previous section.
Ultimately, the condemning authority will have to provide the property owner with enough
information to evaluate the offer being made to purchase the property. 6 For this reason, open
records requests can still be an effective way to obtain information before a petition for
condemnation is filed. Depending on the condemning authority involved, the documents may be
provided pursuant to an open records request. Moreover, the exemptions contained in the Open
Records Act are “interpreted narrowly so as to exclude from disclosure only that portion of a public
record to which an exclusion is directly applicable.”7 “It shall be the duty of the agency having
custody of a record to provide all other portions of a record for public inspection or copying.” 8

5

See O.C.G.A. § 50-18-72(a)(9)
See Summerour, 302 Ga. at 656, 807 S.E.2d at 332.
7
See O.C.G.A. § 50-18-72(b).
8
Id.
6

6

EMINENT DOMAIN
17 of 218

Documents responsive to an open records request must be provided within three business
days of the request.9 If the documents requested are voluminous, which is often the situation in
condemnation cases, then the agency can provide a timeframe for production of the documents. 10
Either way, the requester should be able to know the anticipated timeframe for receiving the
documents.
Open records requests must be directed to the individual designated by the agency. 11
Ordinarily, the agency will make the records available for inspection. Copies may be provided in
lieu of physical inspection, however. 12 But, the agency can impose a charge for the search,
retrieval, redaction, and production or copying costs.13 The agency can impose the cost of the
lowest paid, full-time employee who, in the discretion of the records custodian, has the necessary
skill and training to fulfil the request.14 Copies are supposed to be charged at the actual rate of the
copying cost, not to exceed $0.10 per page.15 Ordinarily, this means you will receive a bill for
$0.10 per page. But, the documents can be produced electronically, which for things like
engineering plans, is the most common and effective way of production.
The Georgia Department of Transportation is normally pretty good at responding to open
records requests by providing the documents sought. Now that this section has been published to
a group of eminent domain lawyers, however, we expect to see the exception cited more frequently.

9

See O.C.G.A. § 50-18-71(b)(1)(A).
Id.
11
See O.C.G.A. § 50-18-71(b)(1)(B)(2).
12
See O.C.G.A. § 50-18-71(c).
13
Id.
14
Id.
15
Id.
10

7
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D. Information from Clients
Property owners often know more about their property than any lawyer, appraiser,
engineer, etc… For this reason, lawyers should be proactive in requesting information from their
clients. There is no reason to wait until the opposing counsel serves discovery to request
information from the client—other than, you know, we are all just that busy. Develop a series of
questions for your clients. This could be done fairly easily by adapting discovery requests normally
served once the litigation has commenced. Some clients will keep folders detailing the entire
process. Others will fly by the seat of their pants. But, providing a client with a list of documents
needed and asking for formal written answers to, basically, interrogatories, early in the process
forces the client to think through the priorities. It also forces the lawyer to evaluate the information
earlier in the process. At the very least, you will have the information to begin compiling discovery
responses when and if the litigation begins.
III.

Conclusion
We hope this paper will be a useful resource on obtaining information before a petition

for condemnation is filed. Of course, it cannot possibly cover every scenario that may arise. But,
together with the presentation and dialogue at the seminar, it was intended to provide the reader
with a better understanding of the methods for obtaining information before a petition for
condemnation is filed.

8
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Pre-Condemnation Negotiations: Statutory Requirements and Potential
Consequences
Christian F. Torgrimson
Pursley Friese Torgrimson LLP
404.876.4880
ctorgrimson@pftlegal.com

I.

Luther H. Beck, Jr.
Beck, Zwald & Associates, LLC
678.765.8844
lbeck@bzalaw.com

CITY OF MARIETTA v. SUMMEROUR, 302 GA. 645 (2017):
Supreme Court of Georgia.
CITY OF MARIETTA v. SUMMEROUR.
S17G0057
Decided: October 30, 2017

This case concerns a small grocery store on Allgood Road in Marietta and, more
particularly, the parcel of land on which that store sits. Ray Summerour has owned the land
for nearly three decades. The City of Marietta wants to acquire the land for the purpose of
building a public park. When the City was unable to negotiate a voluntary sale of the parcel,
it resolved to take the land by eminent domain, and it filed a petition in the Superior Court
of Cobb County to condemn the property. Following an evidentiary hearing before a special
master, see OCGA § 22-2-100 et seq., the superior court adopted the return of the special
master and entered an order of condemnation.
Summerour appealed, and in Summerour v. City of Marietta, 338 Ga. App. 259 (788 SE2d
921) (2016), the Court of Appeals set aside the condemnation order. The Court of Appeals
reasoned that, when the City attempted to negotiate a voluntary sale of the land, it failed to
fulfill its obligations under OCGA § 22-1-9, and the Court of Appeals directed that the case
be remanded for the superior court to consider whether the failure to comply with Section
22-1-9 amounted to bad faith. We issued a writ of certiorari to review the decision of the
Court of Appeals, and we now hold that compliance with Section 22-1-9 is an essential
prerequisite to the filing of a petition to condemn, that the City failed in this case to fulfill
that prerequisite, and that its petition to condemn, therefore, must be dismissed,
irrespective of bad faith. We accordingly affirm the judgment of the Court of Appeals to the

1
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extent that it set aside the order of condemnation, but we reverse its direction to the
superior court to inquire into bad faith.

1. The relevant facts are not in dispute. In 2009, Marietta voters approved the issuance of
bonds for, among other purposes, the improvement and expansion of a park located at the
site of an existing recreation center near the intersection of Allgood Road and North
Marietta Parkway. Soon thereafter, the City commenced efforts to acquire several parcels of
land in the vicinity of that recreation center, including the parcel owned by Summerour. On
June 1, 2010, the City sent a letter to Summerour, informing him that the City had an
interest in his property, that it had hired an appraiser to determine the value of the land,
and that an offer to purchase the property was forthcoming. Three weeks later, the City
sent a written offer to Summerour, which said:
The City of Marietta has employed a Certified Appraiser to appraise your property. The
Certified Appraiser has valued your property at $85,000.00. The purpose of this letter is to
offer you the appraised value of your property. Please review this offer and let me know if
you are willing to sell your property to the City of Marietta for the certified appraised value.
Summerour did not respond to this offer. On October 6, 2010, the City sent another offer
letter to Summerour, identical to its earlier written offer. Again, Summerour did not
respond.

For the next two-and-a-half years, the City did not correspond further with Summerour.
But then, on May 23, 2013, the City resumed its efforts to acquire his land. That day, the
City sent a letter to Summerour in which it expressed its continuing interest in the land and
suggested that, if Summerour had any interest in selling the property, he ought to contact
the City. In that letter, however, the City did not offer to purchase the land for any
particular amount. Summerour again did not respond. The City hired a real estate
appraiser to reappraise the land, and it engaged a business appraiser to assess the value of
the grocery store that sits on the property. On July 26, 2013, a lawyer for the City sent
another written offer to Summerour, which said:
This firm represents the City of Marietta which has an interest in purchasing your property
located at the above referenced address. The city has engaged a professional certified real
estate appraiser to conduct a current appraisal on your property and the current appraised
value is $95,000.00. In addition, the certified business appraiser has placed a value of
$46,700.00 on the business located on the property. Therefore, the total value of the
property is believed to be $141,700.00. Please accept this letter as an official request by the
City of Marietta to purchase your property at the above address for the above stated value.
At your convenience, please contact the undersigned regarding this matter.
On August 13, 2013, Summerour responded. In a letter to the City, he explained that he had
cooperated with the appraisers hired by the City, meeting with them and giving them the
information that they requested. Summerour asked for a summary of the appraisals done
for the City or “some form of documentation to show me how [the appraisers] came up
with the numbers,” and he noted that the offer was less than he expected. Summerour said

2
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that he intended to obtain his own appraisal of the property, and he expressed his
willingness to discuss the matter with the City.

On December 4, 2013, Summerour sent another letter to the City, in which he made a
counteroffer to sell the property for $375,000. The next day, Summerour met with a lawyer
for the City to discuss his counteroffer. The City rejected the counteroffer on December 10,
2013. Two days later, the City offered $152,000 for the property and warned that, unless
Summerour obtained his own appraisal and shared it with the City, “this is likely to be the
[C]ity's highest offer.” On December 17, 2013, Summerour rejected the latest offer but
proposed a meeting to discuss the differences in how he and the City valued the property.
Following the December negotiations, Summerour hired an attorney, and at some point, he
obtained his own appraisal of the land.

In April 2014, the lawyers for the City and Summerour corresponded about the property on
several occasions, although the City refused to schedule a meeting with Summerour until
he had his own “written signed appraisal” in hand. On May 8, 2014, Summerour's lawyer
sent a letter to the City, reminding the City that it never had provided Summerour with a
summary of its appraisals, notwithstanding its repeated demands that Summerour produce
his own appraisal report. At that point, the City finally provided a summary of its appraisals
to Summerour, and on May 16, 2014, the City produced a copy of an appraisal report. That
report was dated July 17, 2013, almost ten months prior to its production.
On May 21, 2014, the City notified Summerour that the mayor and city council soon would
meet to consider whether to acquire the property by eminent domain. The City again
offered to purchase the property based on its 2013 appraisal. A flurry of negotiations
followed, in the course of which the City eventually offered $160,000 for the land, but
Summerour rejected the City's final offer.
On June 11, 2014, the city council approved a motion for the City to acquire the land by
eminent domain.

On October 2, 2014, the City filed a petition in the Superior Court of Cobb County to
condemn the parcel of land owned by Summerour. Summerour filed an answer, and the
trial court appointed a special master to conduct an evidentiary hearing. For three days, the
special master heard evidence from both parties regarding their respective valuations of
the land. In addition, Summerour argued to the special master that the petition should be
dismissed because the City had failed to comply with OCGA § 22-1-9 when it attempted to
negotiate a voluntary sale of the land.
On January 20, 2015, less than one week after the conclusion of the hearing, the special
master issued written findings that the City had complied with its statutory obligations and
had negotiated with Summerour in good faith. The special master also found that the fair
market value of Summerour's land was $225,000. The findings of the special master were
returned to the superior court, and the parties filed exceptions to the return. After a
hearing, the trial court adopted the special master's return as its own judgment, and it
ordered the condemnation of the land.

3
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Summerour appealed, and the Court of Appeals set aside the condemnation order. In its
opinion, the Court of Appeals pointed to OCGA § 22-1-9 (3), which, it said, required the City
to provide Summerour with a written summary of the basis for its valuation of his land
before, or at least around the time that, negotiations commenced. See Summerour, 338 Ga.
App. at 265 (1). Upon its review of the record, the Court of Appeals concluded that the City
did not provide Summerour with any such summary in a timely manner, and indeed, the
City only provided a summary in May 2014, “long after the initiation of negotiations.” Id.
(punctuation omitted). Noting that the failure of the City to fulfill its obligations under
Section 22-1-9 (3) might be indicative of bad faith, the Court of Appeals directed the
superior court on remand to reconsider the question of bad faith. See id. at 267 (2). The
Court of Appeals declined to decide whether noncompliance with Section 22-1-9 (3) is
remediable, irrespective of bad faith. See id. at 268 (3).
The City timely filed a petition for a writ of certiorari. We granted that petition, directing
the parties to address three questions:
(1) To what extent are the provisions of OCGA § 22-1-9 mandatory requirements?

(2) Did the Court of Appeals err in determining that [the City] failed to comply with OCGA §
22-1-9 (3)?
(3) If the provisions of OCGA § 22-1-9 are mandatory and the Court of Appeals correctly
determined that [the City] failed to comply, what is the proper remedy?
We turn now to these questions.

2. To begin, we consider the extent to which the provisions of OCGA § 22-1-9 are
mandatory. The City contends that Section 22-1-9 sets forth merely suggested guidelines
for condemnations, which are not mandatory or, at the least, judicially enforceable.
Summerour responds that the provisions of Section 22-1-9 are mandatory except to the
extent that compliance with those provisions is impracticable, and he says that the statute
imposes meaningful and judicially enforceable limits upon condemnations, even if it leaves
some matters to the discretion of the condemning authority. Each side finds some support
for its position in the statutory text and context, but in the end, we conclude that
Summerour has the better argument.
“A statute draws its meaning from its text.” Grange Mut. Cas. Co. v. Woodard, 300 Ga. 848,
857 n.8 (797 SE2d 814) (2017) (citation and punctuation omitted). When we read the
statutory text, “we must presume that the General Assembly meant what it said and said
what it meant,” Deal v. Coleman, 294 Ga. 170, 172 (1) (a) (751 SE2d 337) (2013) (citation
and punctuation omitted), and so, “we must read the statutory text in its most natural and
reasonable way, as an ordinary speaker of the English language would.” FDIC v.
Loudermilk, 295 Ga. 579, 588 (2) (761 SE2d 332) (2014) (citation and punctuation
omitted). “The common and customary usages of the words are important, but so is their
context.” Tibbles v. Teachers Ret. Sys. of Ga., 297 Ga. 557, 558 (1) (775 SE2d 527) (2015)
(citation omitted). “For context, we may look to other provisions of the same statute, the
structure and history of the whole statute, and the other law — constitutional, statutory,
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and common law alike — that forms the legal background of the statutory provision in
question.” Zaldivar v. Prickett, 297 Ga. 589, 591 (1) (774 SE2d 688) (2015) (citation
omitted).

Adopted in response to perceived abuses of eminent domain, Section 22-1-9 is a part of the
Landowner's Bill of Rights and Private Property Protection Act of 2006. See Ga. L. 2006, p.
40. See also Stephen D. Morrison, Jr., Protecting Private Property: An Analysis of Georgia's
Response to Kelo v. City of New London, 2 J. Marshall L. J. 51, 70 (2009).1 Section 22-1-9
sets forth a number of “policies and practices” by which “all condemnations and potential
condemnations shall, to the greatest extent practicable, be guided.” When a government
seeks to acquire real property, Section 22-1-9 calls for the government to, among other
things, pursue negotiations before resorting to the power of eminent domain, obtain an
independent appraisal of the real property to establish its fair market value, offer no less
than the value established by the independent appraisal, disclose the basis for that
valuation to the owner of the real property, and negotiate in good faith. In full, Section 221-9 provides:
In order to encourage and expedite the acquisition of real property by agreements with
owners, to avoid litigation and relieve congestion in the courts, to assure consistent
treatment for property owners, and to promote public confidence in land acquisition
practices, all condemnations and potential condemnations shall, to the greatest extent
practicable, be guided by the following policies and practices:

(1) The condemning authority shall make every reasonable effort to acquire expeditiously
real property by negotiation;

(2) Where the condemning authority seeks to obtain a fee simple interest in real property,
real property shall be appraised before the initiation of negotiations, and the owner or his
or her designated representatives shall be given an opportunity to accompany the
appraiser during his or her inspection of the property, except that the condemning
authority may, by law, rule, regulation, or ordinance, prescribe a procedure to waive the
appraisal in cases involving the acquisition by sale or donation of property with a low fair
market value;

(3) Before the initiation of negotiations for fee simple interest for real property, the
condemning authority shall establish an amount which it believes to be just compensation
and shall make a prompt offer to acquire the property for the full amount so established. In
no event shall such amount be less than the condemning authority's independent appraisal
of the fair market value of such property. The condemning authority shall provide the
owner of real property to be acquired with a written statement of, and summary of the
basis for, the amount it established as just compensation. Where appropriate, the just
compensation for the real property acquired and for damages to remaining real property
shall be separately stated. The condemning authority shall consider alternative sites
suggested by the owner of the property as of the compensation offered;
(4) No owner shall be required to surrender possession of real property before the
condemning authority pays the agreed purchase price or deposits with the court in
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accordance with this title, for the benefit of the owner, an amount not less than the
condemning authority's appraisal of the fair market value of such property or the amount
of the award of compensation in the condemnation proceeding for such property;

(5) The construction or development of a project for public use shall be so scheduled that,
to the greatest extent practicable, no person lawfully occupying real property shall be
required to move from a dwelling or to move his or her business or farm operation without
at least 90 days' written notice from the condemning authority of the date by which such
move is required;

(6) If the condemning authority permits an owner or tenant to occupy the real property
acquired on a rental basis for a short term or for a period subject to termination by the
condemning authority on short notice, the amount of rent required shall not exceed the fair
rental value of the property to a short-term occupier;

(7) In no event shall the condemnor act in bad faith in order to compel an agreement on the
price to be paid for the property;
(8) If any legal interest in real property is to be acquired by exercise of the power of
eminent domain, the condemning authority shall institute formal condemnation
proceedings. No condemnor shall intentionally make it necessary for an owner to institute
legal proceedings to prove the fact of the taking of his or her real property; and

(9) A person whose real property is being acquired in accordance with this title may, after
the person has been fully informed of his or her right to receive just compensation for such
property, donate such property, any part thereof, any legal interest therein, or any
compensation paid to a condemning authority, as such person shall determine.

When a government is unable to acquire property by a voluntary sale negotiated as
provided in Section 22-1-9, and it must resort to formal condemnation proceedings, other
provisions of the Act set forth additional protections for property owners. OCGA § 22-1-10,
for instance, imposes certain notice requirements with which a condemning authority must
comply before initiating formal condemnation proceedings. OCGA § 22-1-11 expressly
authorizes a superior court in condemnation proceedings to decide, before title vests in the
condemning authority, whether the condemnation is legally authorized,2 and it permits the
superior court to stay condemnation proceedings pending that decision. OCGA § 22-1-12
allows a property owner to recoup attorney fees and other costs if a condemnation is
abandoned or determined to be unauthorized. And OCGA § 22-1-13 entitles landowners
displaced by condemnation to recover certain relocation expenses. The text, structure, and
history of the statute as a whole indicate that this statutory scheme is to protect property
owners from abuse of the power of eminent domain at all stages of the condemnation
process. See Morrison, supra, at 70-71. See also Jody Arogeti et al., Legislative Review,
Eminent Domain, 23 Ga. St. U. L. Rev. 157, 190 (2006) (noting that the Act was understood
at the time of its adoption “to increase due process for property owners and in effect give
them a ‘bill of rights' ”). Its protections are meant to, among other things, “assure consistent
treatment for property owners [and] promote public confidence in land acquisition
practices.” OCGA § 22-1-9.3
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In this case, the heart of the dispute about the meaning of Section 22-1-9 owes to its
introductory provision, specifically these words: “[A]ll condemnations and potential
condemnations shall, to the greatest extent practicable, be guided by the following policies
and practices[.]” Because the statute provides that a condemning authority is to be “guided”
only “to the greatest extent practicable” by the provisions of Section 22-1-9, the City says,
those provisions are effectively nothing more than suggestions from which a condemning
authority may depart whenever it concludes that another course would be better. This
understanding of Section 22-1-9 is confirmed, the City contends, by a contrast with the
language of Section 22-1-10, which provides in unequivocal terms that “a governmental
condemnor shall ․” Finally, the City points to cases in which the federal courts have
addressed a federal statute from which many provisions of Section 22-1-9 were borrowed,
noting that the federal courts have concluded that the federal statute is not mandatory or
judicially enforceable.
Summerour, on the other hand, notes that the provisions of Section 22-1-9 are introduced
not in terms of a suggestion, but instead by words of command (“shall ․ be guided”). He
points as well to OCGA § 22-1-8, a statute that predates the Act of 2006 but provides that
“[a]ll persons authorized to take or damage private property for public purposes shall
proceed as set forth in this title,” a title that now includes, of course, the provisions of the
Act. That Section 22-1-9 offers relief to condemning authorities in instances in which strict
compliance is not practicable, Summerour says, makes its provisions no less mandatory in
cases in which compliance is practicable. As for the federal case law cited by the City,
Summerour argues that it not only fails to support the City's interpretation of Section 22-19, but confirms the interpretation that he urges.

As Summerour argues, the City makes too much, we think, of the introductory provision of
Section 22-1-9. To the extent that the statute demands compliance, we acknowledge that it
does so, generally speaking, only “to the greatest extent practicable.” That feature alone,
however, is hardly proof that the provisions are entirely optional for a government
condemnor. “Practicable” is a word susceptible of a limited range of meanings — as we will
discuss in Division 3 — and to say that one must comply with a requirement “to the
greatest extent practicable” is not to say that he must comply with it only “if he feels like
complying” or “if he thinks it a good idea.” Cf. Brown v. Bd. of Ed., 349 U. S. 294, 300 (75 SCt
753, 99 LE 1083) (1955) (desegregation decrees ought to require “admission to public
schools as soon as practicable on a nondiscriminatory basis,” and constitutional imperative
to desegregate could not be overcome “simply because of disagreement with [it]”). That the
statute leaves some flexibility to condemning authorities in cases in which strict
compliance would be impracticable does not indicate that the provisions of Section 22-1-9
are not mandatory. Indeed, if the statute were entirely optional, there would be no need for
a provision affording such flexibility.

As for the fact that the introductory provision of Section 22-1-9 uses the phrase “shall ․ be
guided,” we concede that this phrasing is less certain than the simple “shall” that appears in
the introduction of Section 22-1-10.4Even so, Section 22-1-9 still uses a word of command
to introduce the provisions that follow. At most, the introductory provision is somewhat
ambiguous about the extent to which the provisions that follow are mandatory. Important
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context, however, resolves any such ambiguity and establishes that the statute is most
reasonably understood as mandatory.

We noted earlier that the text, structure, and history of the 2006 Act as a whole reveals a
remedial purpose of protecting property owners against abuse of the power of eminent
domain at every stage of the condemnation process and thereby promoting public
confidence in the exercise of that power. Within this statutory scheme, Section 22-1-9
serves the important function of addressing abusive practices in negotiations prior to the
commencement of formal condemnation proceedings, a stage at which no
contemporaneous judicial oversight is available and property owners may be most
vulnerable. If Section 22-1-9 were entirely optional, as the City urges, the protective
function of the Act as a whole would be impaired significantly. It is a settled principle of our
law of statutory interpretation that, when confronted with ambiguities in a remedial
statute, and in the absence of contrary indicia of meaning, we commonly construe the
statutory provisions broadly “to apply to all cases [consistent with the remedial purpose]
which, under a fair construction of their terms, they can be made to reach.” East Ga. Land &
Dev. Co. v. Baker, 286 Ga. 551, 553 (2) (690 SE2d 145) (2010) (citation omitted).

More significantly, the federal cases to which the City points are instructive, but they lead
to a conclusion at odds with the interpretation that the City urges. In large part, the
provisions of Section 22-1-9 were borrowed from 42 USC § 4651, a part of the Federal
Relocation Assistance and Real Property Acquisition Policies Act of 1970. Indeed, the
preamble and introductory provision of Section 22-1-9 is virtually identical to that of the
federal statute, and many of the provisions that follow essentially mirror those found in the
federal statute. And as the City notes, the federal courts consistently have understood 42
USC § 4651 as discretionary and affording no judicially enforceable rights to property
owners. But there is a crucial difference. Another provision of the federal law, 42 USC §
4602 (a), states unequivocally that “[t]he provisions of section 4651 of this title create no
rights or liabilities and shall not affect the validity of any property acquisitions by purchase
or condemnation.” All of the federal cases cited by the City rely not on the preamble and
introductory provision of 42 USC § 4651 to conclude that it is not mandatory, but rather, on
the express disclaimer in 42 USC § 4602. See, e.g., United States v. 410.69 Acres of Land,
608 F2d 1073, 1076 n.1 (5th Cir. 1979) (citing 42 USC § 4602 for the proposition that
“Congress ․ made it clear that [42 USC § 4651] creates no rights in landowners”); Portland
Nat. Gas Transmission Sys. v. 4.83 Acres of Land, 26 FSupp.2d 332, 336 (II) (A) (D.N.H.
1998) (citing 42 USC § 4602 (a) for the proposition that 42 USC § 4651 “does not create any
substantive rights” in condemnees); Tennessee Gas Pipeline Co. v. New England Power,
C.T.L., Inc., 6 FSupp.2d 102, 105 (D. Mass. 1998) (citing 42 USC § 4602 (a)). See also United
States v. 416.81 Acres of Land, 525 F2d 450, 454 (III) (7th Cir. 1975) (landowners'
argument about government's failure to comply with 42 USC § 4651 “might have some
force were it not for the language in [42 USC § 4602]”); State v. Costich, 98 P3d 795, 799
(Wash. 2004) (“While it is true the quoted provisions of [state version of 42 USC § 4651]
seemingly impose ․ mandatory obligations on the condemning authority, the legislature
expressly rejected this approach.” (citing state version of 42 USC § 4602)).
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When our General Assembly borrowed from 42 USC § 4651 in its adoption of Section 22-19, it did not borrow the disclaimer from 42 USC § 4602. “We must presume that its failure
to do so was a matter of considered choice.” Fair v. State, 284 Ga. 165, 168 (2) (b) (664
SE2d 227) (2008) (citation and punctuation omitted). See also Summerlin v. Ga. Pines
Community Svc. Bd., 286 Ga. 593, 594 (2) (690 SE2d 401) (2010) (“The General Assembly
is presumed to enact all statutes with full knowledge of the existing condition of the law
and with reference to it.”). This important context, as much as anything else, suggests that
Section 22-1-9 is understood most reasonably as mandatory, not optional. We hold that
compliance with the provisions of Section 22-1-9 is required to the extent that compliance
is “practicable.”
3. We now consider whether the City complied with Section 22-1-9 (3), which provides:

Before the initiation of negotiations for fee simple interest for real property, the
condemning authority shall establish an amount which it believes to be just compensation
and shall make a prompt offer to acquire the property for the full amount so established. In
no event shall such amount be less than the condemning authority's independent appraisal
of the fair market value of such property. The condemning authority shall provide the
owner of real property to be acquired with a written statement of, and summary of the
basis for, the amount it established as just compensation. Where appropriate, the just
compensation for the real property acquired and for damages to remaining real property
shall be separately stated. The condemning authority shall consider alternative sites
suggested by the owner of the property as of the compensation offered.

OCGA § 22-1-9 (3) (emphasis supplied). We agree with the Court of Appeals that the City
violated this provision because it failed to disclose the appraisal summary to Summerour in
a timely manner.5
The City's main argument is that the clause “[b]efore the initiation of negotiations for fee
simple interest for real property” applies only to the first sentence of Section 22-1-9 (3),
concerning a “prompt offer,” and that the sentence requiring an appraisal summary —
appearing in the middle of that subsection — does not contain an express timing
requirement. Thus, the City contends, it was required to provide an appraisal summary (if
at all) not before beginning negotiations, but at whatever time it deemed necessary and
practicable. The City's reading of the statute, however, is too narrow. “When we consider
the meaning of a statutory provision, we do not read it in isolation, but rather, we read it in
the context of the other statutory provisions of which it is a part.” Hartley v. Agnes Scott
College, 295 Ga. 458, 462 (2) (b) (759 SE2d 857) (2014); Hendry v. Hendry, 292 Ga. 1, 3 (1)
(734 SE2d 46) (2012). See also Houston v. Lowes of Savannah, Inc., 235 Ga. 201, 203 (219
SE2d 115) (1975) (“[A] statute must be viewed so as to make all its parts harmonize and to
give a sensible and intelligent effect to each part.”). Viewed in context with the rest of
Section 22-1-9, the provision at issue is best understood to ensure that the landowner
receives enough accurate appraisal information to enable a fair negotiation of the property
sale. As the Court of Appeals explained below, “the summary envisioned by the statute
requires, at a minimum, information sufficient ․ to provide the property owner with the
ability to meaningfully evaluate the offer.” Summerour, 338 Ga. App. at 266 (1). Without

9

EMINENT DOMAIN
30 of 218

appraisal information, a landowner cannot know whether an offer is fair and whether it
reflects the true market value of the property. As to timing, the stated statutory goal of
promoting fair and expeditious negotiations is best served if the appraisal summary is
provided as early in the negotiation process as possible. Section 22-1-9 (2) requires a
condemning authority to obtain an appraisal “[b]efore the initiation of negotiations,” and
so, it is reasonable to conclude that the government must also provide the appraisal
summary at that time, or at least as soon thereafter as practicable.

If we interpret the provision at issue to contain no timing requirement whatsoever, the city
could wait even until after formally condemning the property before providing the
summary — an absurd result that would defeat the purpose of this provision. See Roberts
v. Deal, 290 Ga. 705, 709 (2) (723 SE2d 901) (2012) (statutes generally should be
construed to “avoid absurd results”). Thus, we give this provision its most sensible and
reasonable meaning: a condemning authority must provide the appraisal summary prior to
the initiation of negotiations or as soon thereafter as “practicable.”
In this case, the City sent Summerour three letters in 2010, one of which expressed interest
in purchasing the property, and two of which communicated a specific offer — $85,000.
Three years later, in July 2013, the City sent Summerour a slightly more detailed letter,
breaking down the offer amount into $95,000 for the property and $46,700 for the store
business. While each of these letters contained an offer and purported to be based on an
appraisal, none of them constituted a “summary of the basis for” the offer amount as
contemplated by Section 22-1-9 (3). See Summerour, 338 Ga. App. at 266 (1). The City did
not send Summerour an appraisal summary until May 2014. Even if we consider the July
2013 appraisal as the only relevant appraisal and the July 2013 letter as the true start of
negotiations, the appraisal summary came nearly 10 months later. We agree with the Court
of Appeals that “the 2010 and 2013 offers do not contain a sufficient summary of the basis
for the amount the City established as just compensation, and the sufficient summary that
was provided in 2014 came far too late.”6 Summerour, 338 Ga. App. at 265 (1).

We understand that the City may have had its reasons for withholding the appraisal
summary. The City explains that it was, at the time, attempting to negotiate the sale not
only of the land owned by Summerour, but several neighboring parcels. If the City had
provided each of the several owners with information about the basis for their respective
appraisals, the owners might have compared information, and those with parcels that had
been appraised lower than neighboring parcels might misapprehend that their parcels had
been undervalued. Such misapprehensions, the City worries, would have driven up the
prices at which the owners would voluntarily agree to sell their land. This argument is
unavailing. In the first place, the idea on which it is based strikes us as highly implausible.
There was nothing to stop the owners of the neighboring parcels from comparing offers,
and any such comparison would have revealed any substantial disparities in the valuations.
The notion that any misgivings arising from these disparities would be dispelled by
withholding information about the basis for the appraisals — information that presumably,
of course, would have explained the disparities — seems far-fetched.
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More important, “practicable” does not mean convenient. In modern usage, “practicable” is
commonly understood to mean “reasonably capable of being accomplished” or “feasible in
a particular situation.” Black's Law Dictionary (10th ed. 2014). See also 2 New Shorter
Oxford English Dictionary, p. 2317 (1993 ed.) (“practicable” means “[a]ble to be put into
practice; able to be effected, accomplished, or done; feasible”). To say that something is
impracticable is to say that it reasonably cannot be done; it does not mean merely that it is
inconvenient. The reasons offered by the City for withholding information about the
appraisal for as long as it did go to the convenience of the City, not the feasibility of
disclosing that information to Summerour. It was entirely feasible for the City to provide
the appraisal summary to Summerour long before it actually did so. Thus, the City failed to
comply with the dictates of Section 22-1-9 (3).7

4. We now turn to the issue of what remedy is available to Summerour as a result of the
City's violation of Section 22-1-9 (3). The City contends that, even if it violated subsection
(3), no remedy is available to Summerour, except upon a showing of bad faith, because
Section 22-1-9 itself does not contain a remedial provision, and “it is well settled that
violating statutes and regulations does not automatically give rise to a civil cause of action
by an individual claiming to have been injured from a violation thereof.” Govea v. City of
Norcross, 271 Ga. App. 36, 41 (1) (608 SE2d 677) (2004). But a “cause of action” is just one
type of remedy. It may well be true that a violation of Section 22-1-9 will not, by itself,
allow the aggrieved individual to sue the condemning authority. But we need not decide the
issue here because that is not what Summerour is trying to do. Summerour is simply
requesting a defensive remedy — the dismissal of the City's condemnation petition. And
dismissing the condemnation petition is an appropriate remedy where a condemning
authority has acted outside its authority by violating the law, irrespective of bad faith. See
City of Atlanta v. First Nat. Bank of Atlanta, 246 Ga. 424, 425 (271 SE2d 821) (1980)
(reversing the disallowance of condemnation because the landowner failed to show that
the city either acted in bad faith or “exceeded its lawful authority.”); Miles v. Brown, 223 Ga.
557, 558 (156 SE2d 898) (1967) (condemnation was authorized where landowner
“produced no evidence to show that the action of the defendants was in bad faith or beyond
the powers conferred upon them by law” (emphasis supplied)).
Georgia law has always required governments to comply strictly with condemnation
procedures when exercising the power of eminent domain, and the procedures listed in
Section 22-1-9 are no exception. See OCGA § 22-1-8 (“All persons authorized to take or
damage private property for public purposes shall proceed as set forth in this title.”).

As we explained over a century ago,[t]he taking or injuring of private property for the
public benefit is the exercise of a high power, and all the conditions and limitations
provided by law, under which it may be done, should be closely followed. Too much caution
in this respect cannot be observed to prevent abuse and oppression.
Frank v. City of Atlanta, 72 Ga. 428, 432 (2) (1884); Sims v. City of Toccoa, 256 Ga. 368, 369
(349 SE2d 385) (1986) (same); Dept. of Transp. v. City of Atlanta, 255 Ga. 124, 132 (3) (b)
(337 SE2d 327) (1985) (“[W]hile the procedure for condemnation under OCGA § 32-3-2 et
seq. does not violate due process, the statute must be strictly conformed to by the

11

EMINENT DOMAIN
32 of 218

condemning body.” (citation and punctuation omitted)). See also Thomas v. City of Cairo,
206 Ga. 336, 337 (57 SE2d 192) (1950) (“The power of eminent domain should never be
exercised unless and until there has been a strict compliance with the provisions of the law
by the condemnor.”); D'Antignac v. City Council of Augusta, 31 Ga. 700, 710 (1861) (“[I]n
proceedings by Statute authority, whereby a man may be deprived of his property, the
Statute must be strictly pursued. Compliance with all its prerequisites must be shown.”).
Indeed, we previously have countenanced equitable remedies to halt condemnation
proceedings in cases in which the condemnor failed to comply with statutory obligations to
attempt negotiations before resorting to the exercise of eminent domain. See, e.g., City of
Atlanta v. Austell, 146 Ga. 456, 456 (91 SE 478) (1917) (“In not giving petitioner notice in
his representative capacity, and in not attempting to agree with him in a representative
capacity as to the price to be paid for the land, the city had failed to comply with the
provision of the statutory requisite to the condemnation of property for public purposes.”);
City of Elberton v. Hobbs, 121 Ga. 750 (49 SE 780) (1905) ( “Failure to secure the property
by contract, by reason of the inability of the parties to agree upon the compensation to be
paid therefor, is an essential prerequisite to the condemnation of private property for
public uses.”).

Because the City failed to comply with Section 22-1-9 (3), and because there is no evidence
in the record that Summerour acquiesced in or waived strict compliance with the statute,
the City acted outside its authority by condemning Summerour's property, and the City's
condemnation petition must be dismissed.8 See Thomas, 206 Ga. at 337 (trial court erred in
refusing to enjoin condemnation proceedings where, by attempting to limit its liability for
payment of compensation, city “has not sufficiently complied with the law in order to
exercise the high power of eminent domain”); Suburban Investment Co. v. City of Atlanta,
148 Ga. 593, 594-596 (97 SE 542) (1918) (condemnation should have been enjoined where
city failed to comply with condemnation procedure by passing an ordinance in an untimely
manner). See also Stafford v. Bryan County Bd. of Ed., 267 Ga. 274, 275 (476 SE2d 727)
(1996) (trial court erred by entering judgment on condemnation award where “the plain
language of OCGA § 22-2-112 was not followed and the record is clear that there was no
acquiescence in or waiver of strict compliance with the statute”); Wrege v. Cobb County,
186 Ga. App. 512, 514 (1) (367 SE2d 817) (1988) (“strict statutory requirements mandated
by the Legislature” cannot be “ignored or deliberately sidestepped with impunity by the
condemning authority,” even if the landowners “arguably” benefitted from the
violation).9 There is no need for the trial court to reconsider the question of bad faith, and
to the extent that the Court of Appeals directed the trial court to do so on remand, its
judgment is reversed.
Judgment affirmed in part and reversed in part. Hines, C. J., Melton, P. J., Benham, Hunstein,
Nahmias, Boggs, Grant, J.J., and Judge David L. Cannon, Jr., concur. Peterson, J., disqualified.
FOOTNOTES

1. The Act appears to have been adopted largely in response to the decision of the United
States Supreme Court in Kelo v. City of New London, 545 U. S. 469 (125 SCt 2655, 162 LE2d
439) (2005). See Morrison, supra, at 70. In Kelo, the Supreme Court held that economic
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development qualifies as a “public use” under the Takings Clause of the United States
Constitution, and therefore, a city could use its power of eminent domain to acquire private
property for redevelopment by private industry. See Kelo, 545 U. S. at 483-484 (IV). Kelo
sparked widespread concern throughout the nation about the potential abuse of eminent
domain and the limited protections afforded by the Takings Clause. Around the time of the
Kelo decision, there also were other concerns about the misuse of eminent domain in
Georgia. See Morrison, supra, at 63-67 (noting concerns about a condemnation by the City
of Stockbridge, which culminated in City of Stockbridge v. Meeks, 283 Ga. App. 343 (641
SE2d 584) (2007)).
2. Even before the adoption of Section 22-1-11, a superior court in condemnation
proceedings was authorized to consider whether the condemnation was within the lawful
authority of the condemning authority. See City of Atlanta v. First Nat. Bank of Atlanta, 246
Ga. 424, 424 & n.1 (271 SE2d 821) (1980); Scarlett v. Georgia Ports Auth., 223 Ga. 417, 418
(1) (156 SE2d 77) (1967). Section 22-1-11 reinforces that longstanding rule.

3. This statement of legislative purpose appears in the codified preamble of Section 221-9. As our Court of Appeals has explained, “codified preambles are part of the act and
appropriate to read in pari materia.” Harrison v. McAfee, 338 Ga. App. 393, 400 (2) (b) (788
SE2d 872) (2016) (Peterson, J.) (emphasis in original; citations omitted).
4. We note, however, that a simple “shall” suffices in Section 22-1-10 (“a governmental
condemnor shall”) because all of the provisions that follow are directed specifically to the
condemning authority. The provisions of Section 22-1-9, on the other hand, are directed to
“all condemnations and potential condemnations,” not always the condemning authority in
particular. See, e.g., OCGA § 22-1-9 (9) (“A person whose real property is being acquired in
accordance with this title may, after the person has been fully informed of his or her right
to receive just compensation for such property, donate such property, any part thereof, any
legal interest therein, or any compensation paid to a condemning authority, as such person
shall determine.”).

5. The City argues, among other things, that the Court of Appeals incorrectly applied a de
novo standard of review and failed to give proper deference to the fact findings of the trial
court and the special master. But the facts relevant to the Court of Appeals's decision were
not in dispute, and thus a de novo review was proper. See Trax-Fax, Inc. v. Hobba, 277 Ga.
App. 464, 464 (627 SE2d 90) (2006) (“[E]rroneous applications of law to undisputed facts
․ are subject to a de novo standard of review.”).
6. Appraisals are opinions about valuation at a particular point in time, and they become
stale over time. We cannot say with confidence that the July 2013 appraisal had not grown
stale by the time a summary of the basis for that appraisal was disclosed in May 2014. Cf.
Fannie Mae, Selling Guide (Single Family), Appraisal Age and Use Requirements, § B4-1.202 (2017) (available at: https://www.fanniemae.com/content/guide/sel092617.pdf, last
visited on Oct. 23, 2017) (“When an appraisal report will be more than four months old on
the date of the note and mortgage ․ the appraiser must inspect the exterior of the property
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and review current market data to determine whether the property has declined in value
since the date of the original appraisal.”).

7. The City also argues that interpreting subsection (3) to require disclosure of an
appraisal summary before condemnation proceedings are commenced would be
inconsistent with the Open Records Act, OCGA § 50-18-72 (9), which, at the time Section
22-1-9 was enacted, exempted real estate appraisals from public disclosure until
condemnation proceedings have been concluded, i.e., “until such time as the property has
been acquired or the proposed transaction has been terminated or abandoned.” Black v.
Dept. of Transp., 262 Ga. 342, 342 (417 SE2d 655) (1992) (citation omitted). The City's
argument, however, is unavailing. The Open Records Act governs the disclosure of
government records to members of the general public who seek such records – it has
nothing to do with the flow of information between parties to a transaction. Requiring a
government buyer to disclose certain information to the seller does not conflict with the
government's option to prevent disclosure of this information pursuant to an Open Records
Act request from a third party.

8. We do not decide today whether a minor, technical, and clearly harmless violation of
Section 22-1-9 requires dismissal. The violation in this case was neither minor, technical,
nor clearly harmless. The City's failure to timely provide an appraisal summary to
Summerour substantially undermined fair negotiations. The July 2013 appraisal was nearly
eleven months old by the time the City provided it to Summerour, and this appraisal may
not have accurately reflected the current value of the property. Moreover, the City's long
delay in providing a sufficient basis for its offer increased at least the appearance of bad
faith, undermining trust and increasing the potential for litigation. Indeed, by the time the
City provided the appraisal, mistrust and frustration on both sides were high enough that
negotiations effectively ceased within a matter of days. This is exactly what Section 22-1-9
was designed to prevent.We also note that a failure to comply with Section 22-1-9 – even
when that failure requires the dismissal of a condemnation petition – does not permanently
foreclose efforts to acquire a particular property. If a condemnor violates some provision of
Section 22-1-9 – for example, by failing to provide an appraisal summary at or before the
initiation of negotiations and failing to rectify that failure for a long period of time – it
might effectively reset its opportunity to comply with the statute by obtaining a new
appraisal and reinitiating negotiations, giving a summary of that appraisal to the
landowner at the time negotiations recommence.
9. Section 22-1-12 provides additional remedies, including attorney fees, “when final
judgment is that the condemning authority cannot acquire the real property by
condemnation.” Having concluded that the City's condemnation petition must be dismissed,
we leave it to the trial court to determine the appropriate costs and expenses to which
Summerour may be entitled under Section 22-1-12.
BLACKWELL, Justice.
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II.

Landowner’s Bill of Right and Property Protection Act of 2006, O.C.G.A. 22-1-9:

2010 Georgia Code
TITLE 22 - EMINENT DOMAIN
CHAPTER 1 - GENERAL PROVISIONS
§ 22-1-9 - Policies and practices guiding exercise of eminent domain
O.C.G.A. 22-1-9 (2010)
22-1-9. Policies and practices guiding exercise of eminent domain

In order to encourage and expedite the acquisition of real property by agreements with
owners, to avoid litigation and relieve congestion in the courts, to assure consistent
treatment for property owners, and to promote public confidence in land acquisition
practices, all condemnations and potential condemnations shall, to the greatest extent
practicable, be guided by the following policies and practices:

(1) The condemning authority shall make every reasonable effort to acquire expeditiously
real property by negotiation;

(2) Where the condemning authority seeks to obtain a fee simple interest in real property,
real property shall be appraised before the initiation of negotiations, and the owner or his
or her designated representatives shall be given an opportunity to accompany the
appraiser during his or her inspection of the property, except that the condemning
authority may, by law, rule, regulation, or ordinance, prescribe a procedure to waive the
appraisal in cases involving the acquisition by sale or donation of property with a low fair
market value;

(3) Before the initiation of negotiations for fee simple interest for real property the
condemning authority shall establish an amount which it believes to be just compensation
and shall make a prompt offer to acquire the property for the full amount so established. In
no event shall such amount be less than the condemning authority's independent appraisal
of the fair market value of such property. The condemning authority shall provide the
owner of real property to be acquired with a written statement of, and summary of the
basis for, the amount he or she established as just compensation. Where appropriate, the
just compensation for the real property acquired and for damages to remaining real
property shall be separately stated. The condemning authority shall consider alternative
sites suggested by the owner of the property as of the compensation offered;
(4) No owner shall be required to surrender possession of real property before the
condemning authority pays the agreed purchase price or deposits with the court in
accordance with this title, for the benefit of the owner, an amount not less than the
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condemning authority's appraisal of the fair market value of such property or the amount
of the award of compensation in the condemnation proceeding for such property;

(5) The construction or development of a project for public use shall be so scheduled that,
to the greatest extent practicable, no person lawfully occupying real property shall be
required to move from a dwelling or to move his or her business or farm operation without
at least 90 days' written notice from the condemning authority of the date by which such
move is required;

(6) If the condemning authority permits an owner or tenant to occupy the real property
acquired on a rental basis for a short term or for a period subject to termination by the
condemning authority on short notice, the amount of rent required shall not exceed the fair
rental value of the property to a short-term occupier;

(7) In no event shall the condemnor act in bad faith in order to compel an agreement on the
price to be paid for the property;
(8) If any legal interest in real property is to be acquired by exercise of the power of
eminent domain, the condemning authority shall institute formal condemnation
proceedings. No condemnor shall intentionally make it necessary for an owner to institute
legal proceedings to prove the fact of the taking of his or her real property; and

(9) A person whose real property is being acquired in accordance with this title may, after
the person has been fully informed of his or her right to receive just compensation for such
property, donate such property, any part thereof, any legal interest therein, or any
compensation paid to a condemning authority, as such person shall determine.
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III.

Fact Pattern: City of Fargo v. Property Owner
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EFFECTIVE MEDIATION OF
IN EMINENT DOMAIN ACTIONS
I.

Introduction

As with most all civil litigation, most condemnation actions are resolved by
negotiation rather than by verdict. However, the speed with which a settlement
may be achieved, as well as the amount of the settlement, can vary greatly
depending upon the strategies utilized in pursuing negotiations. Mediation is a
beneficial method of resolving eminent domain actions provided that the parties
consider matters in advance of, and during, mediation to provide the best
opportunity for success. A well-planned mediation provides a timely opportunity
to reach a beneficial settlement for your client.
Eminent domain actions can be settled at any point during the
condemnation process. Often the parties will be able to reach agreement before a
condemnation action is filed in the Superior Courts. This is especially true where
the condemning authority can offer non-monetary considerations (i.e. plan
changes), which reduce, or even eliminate, the impact of a threatened
condemnation on the property.
Where the condemning authority utilizes the Special Master method of
condemnation (O.C.G.A. § 22-2-100, et. seq.), settlement may be reached by
virtue of the special master’s independent review of the case. Alternatively, where
the Declaration of Taking method is utilized, a condemnee may initiate a similar
process by seeking an interlocutory hearing. (O.C.G.A. § 32-3-15). Further, since
adoption of The Landowner’s Bill of Rights and Private Property Protection Act in
2006, additional information must be shared prior to the initiation of
condemnation actions subject to its provisions, which information may facilitate
more substantive settlement discussions.
Where direct negotiations do not result in a resolution, mediation ultimately
provides a valuable method of reaching settlement where both sides desire to settle
but are unable to reach agreement between themselves. A good mediator will be
able to help each side evaluate the case and will act as a neutral facilitator to the
settlement process.
II.

Evaluating Settlement Opportunities

The first task an attorney must undertake in seeking to resolve a
condemnation action, whether directly with the opposing party or through
mediation, is to determine what facts or issues provide the best hope for
2
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settlement. For example, where an entire property is condemned, the sole issue is
the value of the entire property, and therefore the critical task for the attorney is to
provide clear evidence of the value of the subject property in a manner that the
opposing party will acknowledge as both valid and defensible.
Alternatively, where only a portion of the property is condemned, the
primary issue for the condemnee may be consequential damages to the remaining
property due to new challenges for the continued use, or new development, of the
property. In this scenario, the parties may best be able to reach a settlement
through modifications to the construction plans or other non-monetary
compensation such as the inclusion of a median break, the construction of an
additional curb cut, or a conversion of right-of-way to permanent easement.
Where the condemnation is undertaken by a local governing authority,
rezoning or variances may provide additional methods to reduce or offset potential
damages. However, care should be utilized to avoid improper contract zoning.
See, Cross v. Hall County, 238 Ga. 709, 235 S.E.2d 379 (1977). Any settlement
agreement that contemplates the grant of variances or rezoning must be couched
in a manner that the settlement will become effective if the variances or rezoning
is granted, but cannot obligate the local government to approve such matters
directly.
A.

Monetary Compensation:

Where the sole settlement “opportunity” is additional compensation, the
attorney must first evaluate the property owner’s own expectations as to the value
of the property condemned. Just and adequate compensation is generally defined
as the fair market value of the property condemned and the reduction in the fair
market value of the remainder (if any). Just and adequate compensation does not
include sentimental or emotional value to the owner. See, Dept. of Transp. v.
Metts, 208 Ga. App. 401, 430 S.E.2d 622 (1993). Therefore, care must be given
to evaluate the owner’s settlement expectations to assure they reflect the market
value of the property and not a skewed opinion that property is “priceless” because
it has been owned by the same family for many generations.
Conversely, an attorney representing the condemning authority must be
sure to evaluate each property separately and not ignore attributes of the specific
property at issue. Care should be given to evaluate the impacts of a project on an
individual parcel. In addition, where applicable, development trends and recent
market activity must be considered.
Once an attorney is satisfied the property owner or condemning authority
has realistic settlement expectations, the next step is to establish facts and opinion
3
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testimony which support the desired value. The selection of a real estate appraiser
who is knowledgeable of the condemnation process, familiar with the area, and
known and respected by the opposing party (or counsel) will assist in reaching a
negotiated settlement. The real estate appraiser will provide most of the necessary
valuation evidence, but the property owner, as well as local real estate brokers and
developers, may also be valuable sources of information to assist in the
preparation of an effective settlement proposal.
B.

Non-Monetary Compensation:

The ability of the condemning authority to provide non-monetary
compensation to a condemnee can create wide-ranging and varied opportunities
for settlement. Such opportunities usually present themselves when a condemnee
alleges significant consequential damages, but may also be available in any type of
condemnation action where the parties disagree on the amount of compensation
owed.
For example, where the effect of a condemnation will hinder access to the
property, the condemning authority may be able to alleviate the concerns by
creating an additional curb cut for the property or installing a traffic light to
facilitate free flow of traffic. Similarly, a condemning authority may be able to
expand the area of grading on projects with significant cuts or fills to provide more
gentle slopes to allow development of the property after the project is completed.
Right of way taking might be reduced either by reducing the overall size of
the project, or conversion to permanent easements. Similarly, permanent
easements might be converted to temporary easements to provide the property
owner with more available property after the project is completed.
Where condemnation is exercised to install a force main sewer, the
condemning authority may be able to provide a benefit to the property (and
thereby reduce or eliminate consequential damages) by also installing a parallel
gravity line which will allow the subject property to drain into the nearest pump
station. This allows the property to be developed without the expense of installing
a separate pump station and access valve.
A qualified engineer is usually the best expert to help evaluate such nonmonetary settlement opportunities. As with the selection of a real estate appraiser,
an engineer who is familiar with the condemnation process and is well respected
in the community aids in the settlement process. with the engineers representing
the condemning authority will aid in the process of seeking settlement based upon
non-monetary considerations.
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III.

The Mediation Process

If the parties have been unable to reach a settlement through direct
negotiations, mediation is a worthwhile method to bring the parties together in
order to attempt a resolution. Often, mediation (or another form of ADR) will be
required by the Superior Court before your case may be placed on a trial calendar.
Where this occurs, you and your client must heed the requirement that the parties
participate in mediation in good faith. It is a disservice to your client, your
opponent, the court, and the mediator to attend a mediation with no intent of
negotiating in good faith.
A successful mediation does not begin when you arrive at the mediation.
Rather in order for mediation to have the best chance of success, the parties must
work both separately and together to create an atmosphere conducive to resolution.
Included with these materials are Chapters 7 and 8 of the 2018 Edition of Georgia
Alternative Dispute Resolution related to the mediation process. This treatise
provides a more in-depth analysis of many of the elements discussed below.
A.

Selection of a Mediator:

The selection of the proper mediator is perhaps one of the most vital
aspects of the mediation process. The parties are resorting to mediation because
they have not been able to resolve the matter themselves – and a mediator is
tasked with assisting the parties in overcoming the difficulties that have prevented
resolution to that point in the process. Mediators each have their own personality,
background, expertise, and demeanor – each of which may be appropriate for
differing disputes.
In selecting a mediator, the following attributes should be considered:
• Subject Matter Knowledge: Does the mediator have experience with
eminent domain actions? Are their peculiar engineering, zoning or other
issues that might require additional expertise?
• Personal Relationships: Does the mediator know the opposing counsel
and/or party? Will that relationship be beneficial to a potential resolution?
• Demeanor: What is the mediator’s demeanor: professorial, matter of fact,
sympathetic, etc.? How will that demeanor work with your (and the
opposing) client? Do you need a strong mediator in order to dissuade an
extreme position, or a mediator that is good at convincing parties to “split
the baby”?
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• Trust and Confidence: Mediation will generally not be successful unless all
parties respect the mediator. A good mediator will instill the parties with
confidence and will also be trusted by both parties.
• Impartiality: Is the mediator impartial, or is the mediator considered to be
an advocate for either condemnees or condemnors?
Both parties must agree on the mediator, and as a result suggesting mediators who
you believe will be an additional advocate for your positions is not likely to lead to
agreement. Rather, it is best to suggest mediators who have the best potential to
convince not just your opponent, but also you and your client, that a resolution is
appropriate.
B.

Pre-Mediation Negotiations:

Effective mediations generally require that the parties exchange
information prior to the date of mediation. For example, if a property owner is
most interested in obtaining plan changes in order to minimize the impact of a
project on his or her property, that fact must be communicated to the condemnor’s
attorney prior to mediation. If not, then the condemnor will have no time to
evaluate such request (for both feasibility and cost) prior to the mediation –
resulting in a lost opportunity to fully negotiate that issue.
The attorneys for both parties must work together to outline the basic
concerns and positions of their clients in order for mediation to be an effective
opportunity to consider, evaluate, and resolve the dispute. Meditation is not an
adversarial process, and there is no such thing as “ambush negotiating.” If a party
raises issues or complex solutions for the first time at mediation, it is very likely
that the opposing side will need to recess the mediation in order to consider those
issues, consult with its experts, and come up with a response.
C.

Self-Evaluation:

Counsel for both parties needs to consider whether their own client has
realistic expectations. Mediation is not only an opportunity to convince the
opponent that they need to modify their position but is also an opportunity for your
own client to hear from both the opposing side and a mediator regarding the
relative merits of their position. Clients sometimes have a difficult time separating
the advocacy espoused by their own attorney from a fair evaluation of the merits.
If your own client is the problem, the selection of the correct mediator may
become vital to being able to convince your client of the “proper” resolution of
their case.
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D.

Mediation Attendance:

Except under very rare circumstances, it is vital that a representative from
both parties attend the mediation. The ability to settle a matter rests with the
party, not their attorney. If a party refuses to attend mediation, there is little
likelihood of a resolution. Attendance of a representative of the party with
authority to resolve the matter is critical to an effective mediation.
This issue is sometimes problematic with condemning authorities which
may require the approval of a governing authority (such as a City Council or
Board of Commissioners) to formally resolve the eminent domain action. While it
is not realistic to expect the governing body to attend, it is proper to expect
someone other than the condemnor’s attorney to attend. One critical aspect of
mediation is the opportunity to communicate your position directly to your
opponent, rather than have your message filtered through opposing counsel.
Therefore, requiring the attendance of a senior government official (such as a City
or County Manager) is an appropriate request to ensure that substantive
discussions occur. In addition, the support of such an official is sometimes critical
to ensure that an agreement reached at mediation will be formally approved by the
governing authority.
E.

Mediation Process:

There is no set procedure for a mediation, and therefore the parties (and the
mediator) have wide latitude to create their own process which will provide the
parties with the best chance of success. Should the parties provide pre-mediation
statements to the mediator laying out their positions? Should those statements be
exchanged or kept confidential? Is it beneficial to start with a joint caucus where
each side has an opportunity to lay out their position to both the mediator and the
opposing side? There are no hard and fast rules, and attorneys for both sides
should discuss these issues and agree on a process that they jointly believe
provides the best chance for success.
For example, both parties may already know the critical issues and
understand the other sides position, thereby minimizing the need for a joint caucus
and presentation. However, one party may have a need to state their position
directly to the opposing party to verify that their position is being considered
seriously. This may be a cathartic exercise for the party which will lead to an
ability to more fairly compromise once they know their voice has been heard.
During the mediation process, each party (and their counsel) must actively
listen to the statements being made by the other party and the information
conveyed by each settlement offer. Listening is not simply waiting for your turn
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to speak. Individuals each have their own negotiating style, and it is often
important to listen to not just the substance of a proposal, but the means by which
it is conveyed and the attitude of the party (or the mediator) when such an offer is
exchanged. Parties must be willing to consider alternative solutions that involve
mixtures of monetary compensation and other benefits, such as plan changes,
rezoning, variances, or other alternative means of compensation.
F.

Privilege and Confidentiality:

Mediation is much more effective when each party is candid with the
mediator regarding their concerns, positions, and goals to resolve the dispute. A
good mediator will agree to abide by a parties desire to keep certain information
confidential during the mediation process, but will also work with you to convey
the underlying issues in a manner that does not violate that process. Sharing a
concern in confidence with the mediator will assist the mediator in identifying
areas of agreement and opportunities to resolve issues through “creative”
solutions.
A party must be confident in their ability to be candid with the mediator
without such candor ultimately damaging his or her case. Although there are
various evidentiary exclusions that apply to settlement negotiations, along with
some legal privileges that may protect a mediator from being compelled to testify,
the most effective way of ensuring the confidentiality of the mediation process is
to execute a mediation agreement that includes a confidentiality provision. The
mediation agreements of John Sherrill and JAMS are included with these
materials. In addition to providing binding legal protections for the mediation
process, the execution of such an agreement will provide a party with comfort to
share more fully with the mediator.
F.

Settlement Agreement:

If you are successful in your mediation and reach a settlement at mediation,
it is important to document the terms of the agreement to ensure the enforceability
of the terms. Each party, and the mediator, should sign the agreement that outlines
all the substantive terms of the agreement. Care should be given to identify each
term of the agreement and include a clear and concise statement regarding the
resolution of each issue.
In eminent domain actions, it is often impossible for a condemning
authority to reach a binding agreement until formally approved by its governing
body at a public meeting. In such circumstances, the terms should still be
specified in writing and signed by each party, with a notation that it is subject to
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formal approval by the governing body. Where possible, the representative of the
condemning authority should agree to advocate for such a resolution.
IV.

Conclusion

Eminent Domain actions present settlement opportunities beyond those
available in other general civil litigation, and mediation is a valuable tool to
exploit those opportunities. Establishing reasonable expectations, providing solid
facts or opinions to support such expectations, and properly planning for the
mediation process will provide the best opportunity to resolve your case through
the mediation process.

H:\speters\ICLE Papers\Mediation Eminent Domain.doc
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MEDIATION AGREEMENT
This Agreement is made on December 14, 2018 among the following parties:
________________(collectively, the “Parties”), and John A. Sherrill, the neutral mediator
(“Mediator”).
A dispute has arisen between the Parties. The Parties have agreed to participate in a
mediation proceeding (the “Mediation”) in accordance with this Agreement. The Parties have
chosen the Mediator for the Mediation. The Parties and their representatives understand that the
purpose of the Mediation is to attempt to find a mutually acceptable resolution of the dispute
through cooperative attempts to solve the problems that presently separate them and the parties
agree to appear and participate in the mediation and make a good faith effort to resolve the issues
involved. To achieve a mutually acceptable resolution, the Mediator, the Parties and their counsel
agree that they will work to ensure that each party understands the various interests involved and
the facts asserted and contentions of all Parties. The Parties and the Mediator specifically agree
as follows:
1.

DUTIES AND OBLIGATIONS

A.
In order for the Mediation to be successful, open and honest
communications are essential. Accordingly, the Parties agree to make complete and accurate
disclosure of all matters relevant to the process of settlement and to treat everyone in the process
with respect. To encourage complete disclosure, it is agreed that the Mediator shall not divulge
any Confidential Information disclosed to the Mediator by the Parties or by their witnesses in the
course of the Mediation unless required by court order, or unless the information is or becomes
publicly known, or the Parties agree otherwise. Confidential Information shall include:
(1)
Views expressed or suggestions made by a Party with respect to a possible
settlement of the dispute;
(2)

Admissions made by a Party in the course of the Mediation;

(3)

Proposals or suggestions made, or views expressed, by the Mediator;

(4)
The fact that a Party had or had not indicated willingness, reluctance, or
refusal to accept a proposal for settlement made by the Mediator;
(5)
Accounting, financial, marketing, bidding or pricing information belonging
to a Party, whether prepared by a Party or its consultant and whether oral or written; or
(6)

Any information identified as confidential by a Party.

B.
The Parties also agree to maintain the confidentiality of the Mediation, and
agree that they will not rely on, divulge or introduce as evidence in any public hearings or other
proceedings any Confidential Information.
C.
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(1)
Mediator shall be disqualified as a witness, consultant, expert, or attorney
in any pending or future investigation, action or proceeding in connection with the subject matter
of the Mediation.
(2)
A Party shall not seek, either directly or indirectly, to compel the disclosure
of Confidential Information or require the Mediator to testify concerning any aspect of the
Mediation in any proceeding. The Parties agree to oppose any effort to have the Mediator
subpoenaed for testimony or any effort to compel him to produce any documents disclosed in
connection with the Mediation.
(3)

There shall be no stenographic, audio, or visual record of any session.

(4)
Neither the Mediator nor his employees, agents or partners shall be liable
for any act or omission in connection with the Mediation, other than as a result of the breach of
this Agreement. It is expressly understood by the Parties and their representatives that the
Mediator does not offer legal advice in this Mediation and is not functioning as an attorney whether
or not the Mediator is in fact an attorney. In this Mediation, the Mediator’s role is to aid the Parties
in seeking a fair agreement in accordance with their respective interests. The construction of a
proposed agreement and any question of law should be referred by the Parties to their own legal
counsel.
2.

DISCLOSURE OF PRIOR RELATIONSHIPS

A.
The Mediator has made a reasonable effort to learn and has disclosed to the
Parties in writing: (a) all business or professional relationships the Mediator and/or the Mediator’s
firm has had with the Parties within the past five years from the date of this Agreement, including
all instances in which the Mediator or the Mediator’s firm served as an attorney for any Party or
adverse to any Party; (b) any existing or past financial or personal interest the Mediator has had in
any Party; (c) any existing or past significant social, family, business, or professional relationship
the Mediator has had with an officer, agent, employee, or witness of a Party or with an individual
representing a Party in the Mediation; and (d) any other circumstances that may create doubt
regarding the Mediator’s impartiality in the Mediation.
B.
Each Party and its law firm or attorney(s) has made a reasonable effort to
learn and has disclosed to every other Party and the Mediator, in writing, any relationships of a
nature described in paragraph A not previously identified and disclosed by the Mediator.
C.
The Parties and the Mediator are satisfied that any relationships disclosed
pursuant to paragraph A shall not affect the Mediator’s independence or impartiality.
Notwithstanding any such relationships, the Parties wish the Mediator to serve in the Mediation,
waiving any claim based on such relationships and the Mediator agrees to so serve.
3.

COMPENSATION

The Mediator shall be compensated for time expended in connection with the Mediation at
the rate of $600 per hour and the Mediator’s fee will be split between the parties.
4.
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We understand that there is no guarantee that we will reach agreement in this process.
However, we have read this Agreement, understand its terms, and agree to comply with it.
This _____________, 2019.

By:

__________________________________
Counsel for Plaintiff

By:

__________________________________
Counsel for Defendants

____________________________________
John A. Sherrill, Mediator
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INTRODUCTION TO
2018 EDITION

This 2018 Edition of Georgia Alternative Dispute Resolution is
a completely up-to-date guide on methods for resolving legal
disputes outside of the court system in Georgia. This handy, yet
thorough, manual makes expert advice on resolving disputes
without litigation quickly accessible to the Georgia practitioner.
Since last year’s edition, new material has been added and/or
existing material updated on the following subjects:
E Immunity of arbitral institution
E Choice of arbitral forum and rules
E Preemption of state law by FAA
E Posting security before or during proceedings
E Questions of arbitrability
E Substantive arbitrability vs. procedural arbitrability
E Unconscionable arbitration clauses
E Severance of invalid provisions
E Waiver of right to arbitrate
E Scope of arbitration clause – causal connection to dispute
E Simultaneous litigation of non-arbitral claims
E Motion to compel arbitration
E Choice of law provisions
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citations for form, parallel references, prior and later history, and comprehensive citator information, including citations to other decisions and secondary
materials.

I.

THE PROCESS

§ 7:1

Mediation deﬁned

“Mediation” is a process in which the disputants engage a
neutral third party, a mediator, who helps them agree on a mutually acceptable resolution. Broadly deﬁned, mediation is simply
negotiation with the help of a neutral third party. It is a conciliatory, voluntary, and consensual process. Participants can
terminate the process unilaterally and have mutual control over
the choice of mediator, the procedures, and the substantive
outcome. Typically, the procedure is unstructured and informal.1
Often, “mediation” is used indiscriminately to describe any process involving a third party. Mediation differs from adjudicative
processes in that the mediator is not empowered by the parties to
make or issue a binding decision, although the parties themselves
may enter into a binding agreement as a result of mediation.
With respect to other conciliatory processes, the terms “mediation,” “conciliation,” and “facilitation” are used interchangeably.
In this country, however, “conciliation” most often refers to the
actions of a third party in persuading disputants to negotiate,
while “facilitation” usually is used to describe the actions of a
third party in managing a meeting between the disputants. Typi[Section 7:1]
1

See generally Fuller, Mediation—Its Forms and Functions, 44 So.
Cal. L. Rev. 305 (1971). For an in-

depth analysis of the deﬁnition of
mediation, see Douglas H. Yarn, Dictionary of Conﬂict Resolution 272 (1999).
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cally, a mediator is empowered to intervene to a greater extent
than a conciliator or facilitator; for example, a mediator may suggest options for settlement which the disputants can discuss.
§ 7:2 Current trends in mediation use
Mediation is probably the oldest dispute resolution process
involving peaceful third party intervention. Forms of mediation
can be found in many different societies and cultures.1 In the
United States, utopian religious and social groups and various
immigrant communities used mediation to resolve internal
disputes rather than rely on an unfamiliar legal system.2 Labor
mediation dates back to the early guilds and was institutionalized initially in this country by nineteenth century legislation
targeted at reducing disruptive railway labor disputes. In these
traditional settings, mediation occurred between disputants who
had an ongoing relationship or shared similar beliefs and values.
Beginning in the late 1960s, mediation moved beyond its ethnic,
religious, and labor roots as proponents promoted its use in
neighborhood, school, and community disputes and in connection
with divorce and custody matters. By the late 1970s, mediation
was common in small claims and other minor court matters. In
the early 1980s, the business community began taking an interest, and now mediation is widely used for insurance and other
commercial disputes. The current general societal trend toward
using this process as an alternative to litigation continues to gain
momentum and ﬁnds its greatest proponents in the courts
themselves. Court-connected mediation is the fastest growing
caseload for mediation today. Unlike traditional mediation,
mediation in these new settings often occurs between disputants
who have little or no ongoing relationship and may have opposing or dissimilar values and beliefs. As a result, much modern
mediation reﬂects the inﬂuence of litigation and focuses on probable outcomes in court rather than on the underlying conﬂict. Despite this fact, there is considerable discussion within the dispute
resolution ﬁeld about styles of mediation and which style suits
which type of dispute. Some mediators who see mediation as a
social movement rather than just a method of reality-testing or
even merely a problem-solving process have begun to emphasize
the importance of transformative mediation, which emphasizes
self-determination of the parties above all other principles in
[Section 7:2]
1

See generally P. H. Gulliver,
Disputes and Negotiations: A CrossCultural Perspective (1979). Benham
and Barton, Alternative Dispute
Resolution: Ancient Models Provide

Modern Inspiration, 12 Ga. St. L. Rev.
623 (1996) provides a brief overview of
some of these forms.
2

See generally J. Auerbach,
Justice Without Law? (1983).
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mediation. Practitioners who subscribe to this type of style have
to believe that mediation can have a transformative effect on
participants when the mediator’s approach is centered on
mediation’s transformative dimensions: empowerment and
recognition.3
§ 7:3 Online ADR
The World Wide Web explosion is creating new opportunities
for conﬂict resolution. Several Internet conﬂict resolution providers, ranging from nonproﬁt ventures to commercial enterprises,
offer processes such as mediation, arbitration, ombuds services,
and even juries for case evaluation. Some of these services are
highly automated, requiring little if any human decision-making
or direct interaction, while others serve as adjuncts to more
traditional methods of dispute resolution.
These new online providers vary also in the types of disputes
they handle. Most focus on disputes that arise online, for
example, through electronic commerce. Traditional tribunals are
usually inappropriate for “cyber-disputants,” whose interactions
can cross numerous intra-and international jurisdictions. Webbased forums often are the most logical and convenient venues
for such parties and problems. Online services also can help settle
disputes that arise “ofﬂine,” such as insurance settlement
problems. All types of online conﬂict resolution seek to capitalize
on the inherent strengths of Internet communication—people can
be easily convened without consideration of physical distance; information can be gathered and disseminated quickly; and parties
can be as anonymous as they want or need to be.
While critics contend that conﬂict resolution is less effective
without direct human interaction, some conﬂicts may be more
likely to settle in the relatively depersonalized realm of
cyberspace. And for those participants who must address a face
and a voice, there are experiments in real-time conﬂict resolution
using live streaming video technology—the modern iteration of
video conferencing. Whatever its form, the application of Internet
technology to conﬂict resolution is in its infancy and, in the next
few years, there is likely to be a great deal of experimentation
and change.
§ 7:4

Relationship between mediation and courtconnected and administrative forms of mediation
Although court-connected and administrative mediation are

3
See Joseph Folger & Robert
Baruch Bush, The Promise of Mediation (1994). Interesting articles on the
subject can also be found in 13 Media-

tion Q. 4 (1996), a special issue entitled “Transformative Approaches to
Mediation.”
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forms of mediation, they differ from private, voluntary mediation
in a number of signiﬁcant aspects. These forms of mediation are
created by court rule, regulation, or statute rather than by the
disputants themselves. They are created to encourage extrajudicial dispute resolution but are conducted within the judicial process and overseen by the courts and other public administrative
bodies. The rules, regulations, or statutes which create these
forms of mediation also regulate the processes by establishing
rules and procedures that primarily govern their relationship
with litigation. These forms of mediation are addressed in more
detail in Chapters 12 and 13, infra.
Court-annexed and administrative forms of mediation are
governed by rules of procedure, local rules, standing orders, and
court rulings. Arguably, this emerging body of law should not be
applicable to private, voluntary mediation which is conducted
outside of the judicial process; however, the legal implications
can be intermingled if the mediation is funded or referred by
public institutions.
§ 7:5

Advantages of mediation

As an extension of negotiation, mediation has most of the same
advantages over litigation inherent in unassisted or lawyer-tolawyer negotiations. These include conﬁdentiality, a more ﬂexible
solution than the limited remedies obtainable through litigation,
saving time and money, and avoiding the risks of trial, including
an adverse judgment (and its preclusive effect) and the creation
of damaging precedent. Mediation has certain advantages over
unassisted negotiation evidenced by the fact that mediation often
succeeds where unassisted negotiations fail. The many reasons
for the success of mediation are subtle yet complex. The mediator
provides a neutral, more structured event and forum for settlement negotiations. The mediator provides a dynamic that unassisted negotiations lack. Both a sounding board and a catalyst, a
skillful mediator is in a unique position to help the parties
overcome impasses, improve the quality of negotiations, and
guide them to a solution.1
Mediation is a proactive way to resolve the dispute early. Most
disputes settle without entering litigation and most of those
which are litigated settle without trial. Typically, the parties or
their lawyers avoid serious settlement negotiations until the eve
[Section 7:5]
1

Bush, What Do We Need a
Mediator For? Mediation’s “ValueAdded” for Negotiators, 12 Ohio St. J.
on Disp. Resol. 187 (1996), provides a

thorough analysis of why mediation
can provide a more productive environment for negotiation than lawyer-tolawyer negotiation.
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of an important event in the life of the dispute, i.e., ﬁling of a
lawsuit, onset of expensive discovery, or immediately before trial
“on the courthouse steps.” By suggesting mediation, a party can
be proactive and create an event that will “telescope” the time to
an often inevitable settlement. Mediation can occur at a much
earlier stage of the litigation process or prior to the initiation of
litigation while positions are more ﬂexible, less hardened by the
hostility and costs of litigation. The mediator helps make the negotiations themselves more efﬁcient and controls hostilities. More
efﬁcient negotiations and earlier resolution reduces the cost and
the hostility that accumulates in inefﬁcient negotiations or
continued litigation.
Mediation often results in settlements that are qualitative
improvements over settlements reached in unassisted
negotiations. Typically, mediators encourage interest-based negotiations wherever possible, focusing the parties on the underlying
conﬂicts and moving beyond the narrow “legal” dispute. This
helps parties reconstruct relationships and leads to more integrative, “win/win,” compliance prone solutions. Mediators want to
make sure the agreement will hold over time and will make efforts to conﬁrm the parties’ understanding of the agreement and
see that crucial details are not ignored.
“Ownership” of the process is a factor in its success. The parties have control over the process and the outcome. The mediation process can be structured and scheduled to suit the needs of
the disputants. The mediator is not a decision-maker, although
he may and often will offer insights or suggestions to the parties
regarding procedure, possible solutions, and his or her interpretations of the issues. Either side can reject a mediator’s procedural
or substantive suggestions and can withdraw if the mediator attempts to be coercive.
The voluntary commitment to mediation creates positive
momentum and an atmosphere of good faith which is often not
possible in those court-connected mediation programs in which
mediation is mandatory.2 The parties have more control over the
rules, procedures, and choice of mediator than in court-connected
mediation.3
§ 7:6

Disadvantages of mediation

The disadvantages of mediation generally match the disadvan2

For an interesting perspective
on mandatory mediation and why it
may not be such a negative phenomenon, see Craig A. McEwen and Thomas
W. Milburn, Explaining a Paradox of

Mediation, 9 Negot. J. 23 (1993).
3
See Alﬁni, Trashing, Bashing,
and Hashing It Out: Is This the End
of “Good Mediation”?, 19 Fla. St. U. L.
Rev. 47 (1991).
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tages of unassisted negotiations, except that the presence of the
mediator often negates the adverse effects of destructive negotiation tactics and severe power imbalances. Like negotiation,
mediation can be abused by parties who are not bargaining in
good faith and can result in outcomes that are objectively unfair.1
Since mediation is independent of the judicial system, it lacks the
same procedural and constitutional safeguards. 2 Mediation
exposes the client to the political, social, and economic pressures
from which the court may provide some insulation. If there are
procedural or substantive advantages to litigating or to delaying
settlement in a particular case, mediation is not advantageous.
Mediation will rarely satisfy a disputant who wants a vindication
of rights or a determination of fault.
The success of mediation rests on its participatory nature;
however, client participation also presents some risks if the client
loses control. The pace and momentum of a mediation may lead a
client to premature judgments or to “give away the store.” Clients
could lose control of their emotions and sabotage the process. A
client could be a poor negotiator, inarticulate, or otherwise present a bad appearance that may undermine his negotiating
strengths. Good pre-mediation counseling and wise use of a
skilled mediator should minimize the potential damage from client participation.
§ 7:7

Stages of the mediation process

Every mediation is different, and the procedural strategies of
different mediators can vary considerably. A half-day mediation
on a minor car accident will differ from a several-month mediation on a hazardous waste site cleanup. At the risk of oversimplifying, there are some consistent identiﬁable aspects of all
mediation. Different commentators divide the process into different stages or phases and order the activities differently, but
regardless of how divided or ordered, most of the basic activities
are the same.1 For purposes of discussion, the simple model
outlined in the following sections presents four usually overlap[Section 7:6]
1

For a discussion of satisfactory
participation in mediation and the
consequences of deﬁning good faith
bargaining, see David S. Winston,
Participation Standards in Mandatory
Mediation Statutes: “You Can Lead a
Horse to Water . . . ,” 11 Ohio St. J.
on Disp. Resol. 1 (1996).
2
See Bush, Efﬁciency and Protection, or Empowerment and Recogni-

tion? The Mediator’s Role and Ethical
Standards in Mediation, 41 Fla. L.
Rev. 253 (1989).
[Section 7:7]
1

See, e.g., Christopher W. Moore,
The Mediation Process—Practical
Strategies for Resolving Conﬂict, 2d
ed. (1996); Mark S. Umbreit, Mediating Interpersonal Conﬂicts—A
Pathway to Peace (1995). Mediation
trainers vary in their approach to the
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ping stages.
§ 7:8 Stages of the mediation process—Setting the stage
In this stage, the disputants agree to use the process and
determine ground rules, agenda, and the roles of the various
participants. The counseling role of the attorneys is very
important in this stage. Often, the disputants will enter into a
mediation agreement detailing the process, roles, and agenda or
incorporating the rules of an administering organization. With
respect to process, the mediation agreement conﬁrms the nonbinding and conﬁdential nature of the process, the use of plenary
and caucus sessions, the procedure for picking a mediator and
the mediator’s qualiﬁcations, the effect on pending litigation, the
ground rules, and the responsibilities for costs. With respect to
roles, the parties may agree, for example, not to have attorneys
representing them. If they are to be represented, disputants may
agree that their advocates handle the discussions for them. The
mediator’s authority is typically deﬁned in the party’s agreement
to mediate. The mediator can be restricted to merely chairing the
discussions; however, it can be useful to allow for the mediator’s
right to conduct “caucus” or private ex parte discussions, to make
oral or written recommendations for settlement, to obtain neutral
expert advice if necessary, and to end the mediation if, in the
mediator’s judgment, further efforts would not be constructive.
With respect to agenda, a mediation agreement may provide
certain time constraints in initial presentations or for the discussions themselves, provide for clarifying issues for discussion and
their order of discussion, and state who will make the initial
presentation. If the mediator already has been agreed upon, he
may be very active in this phase by meeting with the parties to
determine the issues and shape an effective agenda. A mediator
may actively encourage the exchange of certain information in
advance of any negotiations. Finally, the parties agree on a time
and location for a joint or “plenary” session with the mediator.
Although most of this stage occurs prior to the mediation session
itself, in the typical mediation of a simple civil dispute, the mediator reviews the roles and ground rules in his introductory
comments.
§ 7:9

Stages of the mediation process—Deﬁning the
issues
In this stage, the parties share with each other and the media-

stages of mediation, and training
manuals vary as to their philosophy.
The Georgia Ofﬁce of Dispute Resolution presents a six stage model: (1)
building trust and rapport; (2) encour-

aging parties’ narratives; (3) identifying needs and interests; (4) encouraging collaborative thinking; (5)
developing points of agreement; and
(6) crafting the agreement.

152

Copyright © 2018 Thomson Reuters, All Rights Reserved
Buy the full book at http://bit.ly/YarnGAADR

EMINENT DOMAIN
64 of 218

MEDIATION

§ 7:11

tor their respective views on the relevant facts and the issues to
be resolved. In the context of collaborative problem-solving
techniques, the mediator is using this stage to clarify the problem.
Some of this may be accomplished prior to a joint meeting
through ex parte discussions with the mediator and through position papers or summaries of the dispute prepared in advance of
the joint meeting. In the typical simple case, the parties give
summary presentations of the dispute, often through their
advocates. After allowing some period of discussion after the
presentations, the mediator will help the parties identify
contested and uncontested facts and deﬁne and narrow the issues
that must be resolved. The mediator will ask questions and
reframe the issues or problems in ways that make them more
conducive to resolution. He may use plenary sessions and
caucuses to maximize information sharing as well as to encourage parties to share conﬁdential information or hidden agendas
with him. In order to identify the objective basis of the dispute
and to focus the parties on resolving that objective basis, the
mediator will diagnose the conﬂict and use this stage to resolve
or manage data, relationships, and value conﬂicts. At this point
in multi-issue disputes, the mediator may suggest a revised
agenda to work with the issues sequentially.
§ 7:10

Stages of the mediation process—Processing the
issues

In this stage, the parties engage in an assessment of the range
of possible settlements available. In order to accomplish this, the
mediator seeks to move the parties away from their impasse and
from commitments to a single predetermined solution or position.
A broader range of solutions, including interest-based solutions,
is explored. The mediator will use a plenary session or a caucus
to help the parties identify, prioritize, and understand each
other’s interests and to generate options or alternatives for
settlement. Some level of assessment takes place, during which
the alternative solutions are evaluated with respect to the satisfaction of respective interests. To the extent possible, objective,
mutually acceptable criteria are used to evaluate alternatives,
i.e., jury verdict reports, other forms of precedent, industry standards, etc.
§ 7:11

Stages of the mediation process—Resolving the
issues

In this stage the parties agree to a solution in settlement of the
dispute through ﬁnal bargaining, distributive or integrative.
Thus, agreement is ﬁnally reached through incremental movement toward a convergent position, trade-offs, consensus, or ac153
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ceptance of another process to achieve ﬁnal resolution, i.e., litigation, arbitration, neutral fact-ﬁnding, or appraisal. The mediator
acts to avoid impasses during this ﬁnal phase and uses either a
plenary session or a caucus to manage the bargaining phase.
When agreement is reached, the mediator conﬁrms the points of
the agreement with the parties in plenary and reviews the
substantive details and procedural steps necessary for complete
satisfaction of the terms of the agreement. The agreement is
formalized usually by having the parties’ attorneys draft the
agreement and having it executed by the disputants. In some
cases, the mediator drafts the agreement. In more complex matters, evaluation and monitoring procedures are established, and
sometimes a pre-dispute clause is inserted in case of a breakdown.
II.

ADVOCACY

§ 7:12 Role of the lawyer in mediation
Like it or not, most lawyers will represent clients in mediation
at some point in their professional lives. Clients are demanding
alternatives to litigation, and the law increasingly requires
disputants to participate in mediation. The lawyer can play a
number of essential and useful roles in mediation. The lawyer
can determine whether mediation is suitable for the client’s
problem, advise the client on how to use the process most effectively, convince the other side to mediate, engage a mediator,
counsel the client through negotiations, be the primary spokesperson in the negotiations, and insure that the agreement reached is
legal and capable of implementation. Since mediation is an extension of the negotiation process, the same considerations regarding the lawyer’s role in negotiation also apply to mediation.
§ 7:13 Advantages and disadvantages for lawyers
For lawyers, mediation has several distinct advantages. Initiating the process itself is a proactive measure that is more satisfying than waiting and reacting to set events in the litigation
process. You can settle quickly those cases that are diverting attention from other cases that either require more attention or
must be adjudicated. For plaintiff attorneys, mediation improves
cash ﬂow for both the client and the attorney, particularly on
routine matters that typically settle before trial. Clients appreciate more proactive actions. By participating in the mediation
itself, the client is often more satisﬁed. In addition to feeling that
they have had more control over the outcome, clients get to see
their attorneys advocate their positions and help them reach a
solution. In this respect, mediation is simply good for public
relations. Mediation also helps the lawyer with a difﬁcult client.
Studies indicate that most cases go to trial because the client
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would not heed his lawyer’s advice.1 Many lawyers use mediation
to expose difﬁcult clients to reality testing (see § 8:46, infra) by a
neutral third party or to give their clients an opportunity to vent
emotions that are making rational negotiations impossible.
Mediation presents few if any valid disadvantages for lawyers.
I have heard some insurance defense counsel comment that there
are fewer hours to bill on the mediated case; however, I have also
heard in-house counsel for major insurers say that they have
plenty of cases for the lawyers that can settle matters faster and
cheaper through mediation. A poorly trained mediator may be too
aggressive in reality testing and make statements that contradict
those of the lawyer. This could cause some credibility problems
with the client. If a mediation does not result in a settlement, a
disgruntled client could blame his lawyer for the extra time and
expense; however, it may be more likely that beneﬁts will have
been gained by participating in mediation even when no settlement was reached.
§ 7:14

Selecting a case for mediation

If the dispute is suitable for ADR generally and negotiation
speciﬁcally (see §§ 4:11 et seq. and 6:6, supra), it will usually be
amenable to mediation. Ask whether the dynamics of the case
are best served by the characteristics of mediation and the roles
and functions of a mediator. Consider the following factors:
Relationships. Do the parties have or hope to have a relationship after the dispute is settled or litigated?
Complexity. Does the matter involve multiple issues or is so
complex that it would be very difﬁcult, expensive, and timeconsuming to litigate?
Form of relief. Will a trial verdict fail to provide the form of
relief that the client wants?
Conﬁdentiality. Does the client prefer to keep the matter
private?
Time and costs. Does the client need a speedy resolution, or is
he unable to bear the expense of litigation?
Preferences. Does the client or the other side think that mediation is a “better” process than litigation?
Impasse. Are attempts at unassisted negotiation at an impasse?
Differing perceptions. Are the opposing parties’ perspectives on
the dispute at such variance that it is difﬁcult to negotiate?
Impartial assessment. Do the lawyers or clients disagree about
[Section 7:13]
1
According to G. Williams, Legal

Negotiation and Settlement (1983).

155

Copyright © 2018 Thomson Reuters, All Rights Reserved
Buy the full book at http://bit.ly/YarnGAADR

EMINENT DOMAIN
67 of 218

§ 7:14

ALTERNATIVE DISPUTE RESOLUTION

accepting a settlement offer and require an impartial assessment
or some reality testing by a neutral?
Deterioration. Will direct negotiations or continued inaction or
movement deeper into litigation increase hostility and inﬂexible
positioning?
Need for an event. Will the case settle short of trial, but you
need an event and you want to be proactive in producing a faster
settlement?
A “yes” answer to any of the above questions indicates that
mediation would be useful. Multiparty disputes are particularly
good for mediation. Problems with joinder and consolidation make
litigation and arbitration inefﬁcient, while unassisted negotiations often lack the objective neutral structure provided by a
mediator. The primary difﬁculty in mediating multiparty cases is
getting all the essential parties to agree to the process. Although
a lawsuit provides some leverage to convince someone to come to
the table, remember that you can mediate with multiple parties
simultaneously even if some are not party to a particular suit. In
some mediation, the participants who were not named in the suit
often have the resources to achieve an effective settlement.
Some disputes are not suitable for mediation, for example, a
case in which the cost of mediation is not justiﬁed by the amounts
in dispute, a case that is going to settle very soon anyway, or a
case in which compromise is unlikely because the roll of the litigation dice is worth the risk. Consider the following:
“Taking blood from a turnip” and the stubbornly litigious. Is
the other side without the resources or intent to settle?
Client resistance. Does the client object to the process, does he
refuse to cooperate or is he incapable of cooperating?
Pending motions. Are there motions pending or likely that will
eliminate some or all of the issues in dispute without further litigation costs to the parties?
Need for discovery. Does the matter require more information
exchange before the parties can evaluate the issues in dispute?
A “yes” answer to any of the above questions may indicate that
mediation is premature, likely to fail, or a waste of time.
§ 7:15

Selecting a case for mediation—Timing

As in negotiations generally, there are no hard and fast rules
for determining when a case is “ripe” for mediation. You can mediate a dispute at any point in its life, from initial awareness of
the conﬂict to post-judgment and appeals. You must balance the
advantages of mediating early with the risks of not getting information that may change your assessment of the case. On one
hand, the earlier the better, both to save costs and relationships
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and to prevent dispute escalation. On the other hand, you should
not mediate before having sufﬁcient information to understand
and evaluate the case for settlement negotiations.1 Besides,
mediation is more fruitful when the parties have something more
objective on which to base their discussions than mere accusation
and innuendo. This does not necessarily mean that you have to
wait until after discovery. One of the advantages of mediation is
the cost savings of avoiding expensive formal discovery. Discovery
can be an economic endurance contest in itself and rarely yields
the “smoking gun” everyone hopes to ﬁnd. A fundamental
understanding of the respective legal theories, basic legal
research, an informal fact investigation, and an estimate of legal
costs is usually enough, particularly in most routine personal
injury and simple commercial disputes. If you are approaching
the other side about mediation prior to ﬁling a lawsuit or in
advance of formal discovery, consider getting an agreement on
informal information exchange. A voluntary exchange of documents is common, and, if useful, you may want to agree to
informal unrecorded interviews with witnesses and experts. Obviously, this requires good faith on both sides reinforced perhaps
by the specter of formal requirements for compliance available
through court process. Be sure your client understands the possible trade-offs when shortcutting formal discovery. Remember,
the mediation itself is a good forum for information exchange,
and the mediator often can facilitate that exchange more efﬁciently than the parties can unassisted.
The “psychological” readiness of the parties to mediate is a different issue. The mediation itself may be sufﬁcient to turn the
parties toward settlement; however, some disputants have to
engage in a little adversarialism before attaining a greater sense
of reality about settling. The onset of a trial can do wonders for
motivating parties to get serious about settling. Conversely, parties who have prepared themselves psychologically for an impending trial have more difﬁculty adjusting their positions for a compromise and settlement. An additional factor in “psychological
readiness” is whether the parties are emotionally equipped to
deal rationally with the dispute, or whether they need an opportunity to “vent” their feelings about the situation. Mediation
can provide this emotional release as well, if the mediator’s style
[Section 7:15]
1

The court’s advice in Hill v. Ford
Motor Co., 2013 WL 364205 (N.D. Ga.
2013), is instructive: “while it can be
helpful to know, prior to mediation,
how the Court may rule on the many
legal and factual issues that will attend a complex products liability case,

such as the present case, parties often
enter into mediation without knowing,
for sure, how the trial court may ultimately rule. Sometimes, it is this
uncertainty that triggers the riskaversion that may motivate both parties to seek a resolution of an uncertain outcome.”
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allows for it.2
§ 7:16

Selecting a case for mediation—Cost
considerations

There are a number of possible costs in using mediation. In
most private mediation, the mediator charges a fee, and if you
are using an ADR provider, there is normally an additional
administrative fee. Mediators typically charge per hour or per
diem, particularly on matters that normally require no more
than one or two days to resolve. In complex cases that may
require several days of mediation, some mediators give bids,
require deposits, or may work within budgets established by the
parties.
Mediators that have another primary profession usually charge
an amount that reﬂects their fees in that particular profession.
Lawyers who mediate, for example, often charge their hourly
rates—this is more true of attorneys in larger ﬁrms that must
justify the time to their superiors or partners. Many lawyers in
smaller ﬁrms or in private practice charge less for various
reasons; i.e., they want the experience, they like the neutral role
for a change, the administration of the mediation does not burden
their ofﬁce overhead, etc. Non-lawyer mediators often charge less
than lawyer mediators, sometimes have more experience, and
may be more effective in some cases. With respect to their fees,
mediators have an ethical obligation to fully inform the parties
as to the fees and not to prolong proceedings which would cost
the parties more money but not be productive to settlement.
Administrative fees vary with the ADR provider. Compared to
litigation, mediation costs are nominal in most cases. On one
hand, the amount in controversy in a smaller dispute can be easily exceeded by attorney fees and costs in litigation, so an early
mediation is very cost effective. On the other hand, the cost of a
mediation pales in comparison to the attorneys’ fees, expenses,
and intangible costs of protracted litigation. Considering the success of the process, the potential cost savings to the participants,
and the effort that a mediator usually expends, mediators are
notoriously undervalued and undercompensated. Do not expect
another lawyer to receive less than you when he or she serves as
a mediator. It takes time, knowledge, skill, and talent to properly
2

See Trina Grillo, Respecting the
Struggle: Following the Parties’ Lead,
13 Mediation Q. 279 (1996) for a discussion of interventions that demonstrate respect for the parties and that
support their struggle to express their
ideas and feelings. The opportunity to

express anger and work through feelings of revenge in order to work toward forgiveness may be particularly
important in highly charged cases,
such as family or victim-offender mediation.
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mediate a dispute. If we expect to have good mediators, then we
should expect to pay for them.
As a general aspiration, one should try to get the disputants to
split these costs of the process. Each is beneﬁting equally from
the impartial efforts of the mediator and the administrator, and
it helps to avoid any perception of bias when all the disputants
contribute equally to the neutrals’ compensation. Contractual
agreements to mediate future disputes usually provide for equal
cost sharing. In practice, however, most disputes arise before the
disputants agree on using mediation; therefore, it is common for
one disputant to offer to pay the expenses as an inducement to
mediate. In extended cases, the initiating party could offer to pay
for a certain amount of the mediator’s time, after which the parties can agree on sharing the costs if they think that continued
mediation is productive.
§ 7:17

Counseling and preparing your client for
mediation

Since mediation is primarily negotiation, most of the aspects of
counseling clients in negotiation are applicable to counseling
clients in mediation. You need to evaluate the dispute and
conduct a legal analysis of the case, including some form of litigation risk analysis as discussed in Chapter 3. Discuss your evaluation with the client and explain the mediation process. Most
clients, indeed most lawyers, are either unfamiliar with the process or associate it with labor negotiations. Many clients are suggesting mediation but may not actually be knowledgeable about
the process. There are several good books for laypersons that describe the mediation process. Most ADR providers have books,
videotapes, and informational brochures that are useful when
explaining mediation to a client. Mediation is more successful
when the clients are comfortable and familiar with the process.
Do not unnecessarily raise the client’s expectations, and caution
the client to be patient with the progress of the mediated
negotiations. Work with your client to determine what interests
or needs should be satisﬁed in a negotiated settlement, and
otherwise develop your negotiation strategy.
You should consider developing a mediation plan with your
client. Initially, the mediation plan should outline your strategy
for approaching the other side about mediating and provide a
listing of ADR providers and mediator qualiﬁcations. Once the
other side agrees to mediate, you need to decide other strategy
issues. One issue is participation in the mediation conference.
The client should participate whenever possible, and in the case
of corporate or government clients, a top decision-maker should
participate. If possible, the decision-maker should not have been
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directly involved in the dispute and should have sufﬁcient authority to settle. In many cases, the decision-maker will not have full
authority because a board or other governing body has to authorize any ﬁnal agreement. In such cases, the parties should be
informed of the limitations, and the participating decision-maker
should be in a position to strongly inﬂuence the board. Outline
what you want to convey to the other side and to the mediator,
including the attitude you want to project and the matters you
want to raise privately with the mediator. Develop signals with
your client for calling a caucus and for warning the client when
to be careful in the discussions. As part of this preparation, be
sure that you and your client set aside sufﬁcient time for the
mediation.
§ 7:18 Approaching your opponents about mediation
Sometimes disputants come to mediation voluntarily, sometimes they are there because they are complying with a mediation agreement they entered into prior to the dispute, and
sometimes a court orders them to mediate. In voluntary, private
mediation someone must initiate the mediation process. Typically, one of the disputants suggests it to the other; however, for
many advocates, the strategic issue of how to approach an opponent about mediating is a delicate one. Initiating mediation,
like initiating any settlement discussions, raises fears of perceptions of weakness, “who blinked ﬁrst.” In some jurisdictions,
lawyers as well as their clients may be unfamiliar with mediation and will look upon an unfamiliar process suggested by an
adversary with considerable suspicion. The inability to persuade
the other side to participate can sometimes be the major obstacle
to mediation.
The easiest way to initiate mediation is to have a mediation
agreement in place as part of a dispute resolution clause in a
contract. In such a case, you can simply refer to the pre-dispute
agreement to attempt settlement through good faith participation
in mediation. One of the great advantages to mediation is that
one can initiate the process through the mediator or through a
neutral administering organization like the AAA which is
experienced in educating disputants about the process and has
printed material to help the lawyer introduce the opposition to
the process. This is a low-key, non-capitulating method to test
the possibility of settlement discussion even under the most
hostile of environments. If you have an arbitration clause, with
the AAA as the administering institution, the parties will
automatically be informed about mediation by the AAA case
administrator after the demand for arbitration is ﬁled. You may
place a conﬁdential call to the case administrator to insure that
this is done.
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In many disputes the parties do not have contracts or predispute agreements; however, you can still use a mediating
agency to intervene as a neutral and to approach the opposition
about mediating. Going to the mediating agency ﬁrst is particularly recommended if you have reason to believe that anything
you suggest will be rejected out-of-hand by the opposition;
however, it could backﬁre if the other disputant or the opposing
attorney is under the impression that communications are ﬁne
and the parties are not particularly at an impasse. In such a
case, one should, at a minimum, give notice that an agency has
been contacted and will be in touch with the opposition. I recommend discussing your intention to refer the matter to a mediating agency with the other side before actually involving that
agency. The suggestion itself may stimulate successful negotiations without a mediator.
There are two ways to approach the opposition directly about
mediating the dispute—client-to-client and lawyer-to-lawyer. The
client-to-client approach is particularly useful when the opposing
attorney appears to be obstructionist or when the disputants are
still on relatively civil speaking terms. One might counsel the client to bring the matter up when there is an excuse for conversation on another topic. The client should preface the discussion by
emphasizing that they continue to feel strongly about the merits
of their position. Possible introductory remarks could emphasize
the disputants’ commonality, e.g., “as businessmen, we should be
able to ﬁgure out a way to resolve this constructively. I heard
about a process called mediation . . . ,” or “I don’t relish the idea
of paying lawyers to resolve this matter, do you? I’ve read an
article in a trade journal about a process called mediation . . .”
and so forth.
The lawyer-to-lawyer approach is usually successful if you have
developed some kind of positive relationship with that lawyer in
the past, on another case perhaps, or if the other lawyer already
has been in a mediation, in which case you could start by asking
about that past mediation experience. As in the client-to-client
approach, one could preface the discussion by pointing out that
you feel conﬁdent about the strength of your client’s case.
Unfortunately, the opposing attorney usually feels rather strongly
about his client’s case as well. One way to suggest mediation is to
recognize the way the parties feel about their respective positions, to note that one will lose in litigation regardless, and to
suggest that perhaps both attorneys could beneﬁt from the input
of an impartial third party. In some jurisdictions, you can point
out that if the disputants do not mediate now, the court will
direct them to do so down the road.
In disputes involving multiple parties, particularly multiple insurance carriers, the AAA or other mediating agency can be
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particularly useful in coordinating the effort to initiate the
process. Typically, multiple parties cases have a number of primary or lead parties. If these parties can be convinced to participate, the other parties will often acquiesce.
In order to convince a reluctant party to participate in a mediation, the initiator may offer to pay some or all of the costs of the
process. Typically, the disputants split the costs of a mediation as
a show of good faith commitment and as a symbol of the
mediator’s equal commitment to all the parties. Disproportionate
cost-sharing is common, particularly in the personal injury
mediation where the insurance carrier offers to pay the costs to
entice the claimant’s attorney to participate for the ﬁrst time.
Sometimes the parties agree that the initiating party will pay the
costs unless the mediation results in a settlement, in which case
the costs will be shared in some fashion. This is a functional arrangement, particularly if the costs are relatively nominal;
however, the cost of the mediation itself could become an issue in
the bargaining.
In more complex cases, involving many hours or several mediation sessions, the parties could agree for the initiating party to
front the costs up to a point, after which the parties will split the
remaining costs if they continue. The drawback to this arrangement is that the point of assessment is arbitrary and may deter
the parties from continuing even though the potential for a mediated settlement exists.
If a party is still willing to negotiate, they will probably be willing to mediate. Even a party who is reluctant to negotiate may be
more comfortable in a negotiation hosted by a neutral third party.
The convincing elements seem to be its non-binding nature, record of success, and advantages. In-house counsel seem particularly receptive to cost-effective processes. As lawyers and the
general population become more familiar with the process, there
seems to be less resistance. Once the disputants agree to mediation in principle, the lawyers can draft a mediation agreement or
execute a simple submission agreement that incorporates the
mediation rules of an administering agency.1 As part of this
agreement, you should explicitly agree that the parties are committed to using their best good faith efforts in mediation to reach
a settlement that satisﬁes their interests. This sets the stage for
overcoming the inertia of the current impasse and of the fear of
“bidding against oneself.” Arguably, it reduces the possibility of
innumerable small positional moves and encourages signiﬁcant
mutual concessions at the onset.
[Section 7:18]
1
See Chapter 15, infra for draft-

ing considerations.
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§ 7:19 Selecting a mediator
Even the best mediator cannot insure that the parties will
reach a satisfactory resolution in every case; after all, success or
failure is the ultimate responsibility of the disputants. A good
mediator, however, can contribute signiﬁcantly to the chances for
success, while a bad mediator can actually impede progress and
cost the parties additional time and money.
What is a good mediator? This is a complex question. Considering the roles that a mediator must ﬁll (see Chapter 8, infra), the
primary qualities one should be looking for are impartiality,
objectiveness, intelligence, empathy, reliability, optimism,
creativeness, ﬂexibility, patience, perseverance, and ability to
communicate (both to express and to hear). This is a tall order,
and few people can be taught to mediate effectively unless they
already have developed these qualities to some extent. Some of
the best mediators have had no formal training or experience.
Not surprisingly, many of the people who are attracted to service
as a mediator, either have or aspire to have these qualities. But
anyone can hang out a shingle as a mediator so it is difﬁcult to
know who’s got it and who does not. An ADR provider, such as
the AAA, can help you locate an impartial, trained mediator and
will be able to provide information on mediators on its panel, so
ask. In trying to select a good mediator, focus on impartiality,
process experience, and substantive knowledge, in that order.
These qualities are explored further in the following sections.
§ 7:20 Selecting a mediator—Impartiality
The most important consideration is the mediator’s
impartiality. Impartiality can be described as freedom from bias
or favoritism and a lack of any interest in the outcome of the
dispute. Granted that a mediator has no power to bind the parties or impose a decision, to that extent bias is not a considerable
problem. A disputant can always walk out or ask the mediator to
withdraw if he feels the mediator’s bias is harming the
negotiations. But even the perception of bias can be harmful to
the negotiations, so it is important to select a mediator whose
impartiality is not questioned by either party. You may believe
that your best friend or your law partner has the requisite qualities to mediate, but in the unlikely event that an informed opposing party agrees with your choice, it is likely to backﬁre at a critical decision-making point in the mediation and make the
mediator’s job even more difﬁcult.
§ 7:21

Selecting a mediator—Process knowledge and
experience
The second most important consideration is the mediator’s
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training and experience in the mediation process. Mediating may
be an art, and some people may have an aptitude, but there is
some essential craft that can and should be learned. Check to see
what training a potential mediator has had. Not all training is
equal. If your dispute involves parties to a contract or a disputed
insurance claim, a two-day course in mediating commercial
disputes is probably superior to a ﬁve-day course in family
mediation. Of course, actual mediation experience can make a big
difference. Unfortunately, the relative newness of the process in
some states and localities has produced very few experienced
mediators and supports even fewer full-time, professional
mediators. Ask the ADR provider or other lawyers about the
potential mediator’s experience and personal qualities. Numbers
of cases settled by a mediator is not a reliable criterion.
§ 7:22

Selecting a mediator—Substantive knowledge and
experience

Substantive knowledge and experience. For some disputes, it
may be helpful to have a mediator with expertise in the subject
matter in dispute. Substantive expertise is particularly helpful in
a specialized area such as construction, environment, securities,
computer technology, child custody, or insurance coverage. In addition to getting “up to speed” faster and at less expense to the
parties, mediators with substantive expertise have more credibility with the disputants and often are better able to assist the
parties in analyzing their positions and alternatives. Many
mediators have learned about different substantive areas in order to mediate effectively in those areas.
It is probably advantageous to concentrate on ﬁnding a mediator with process knowledge, training, and experience over
substantive knowledge. If you cannot ﬁnd an experienced and
impartial mediator with substantive knowledge, then consider
letting the mediator bring in a neutral expert or co-mediating
with a less experienced mediator who has the substantive
expertise.
§ 7:23 Selecting a mediator—Attorneys
In voluntary, private mediation, mediators need not be attorneys; however, disputants frequently select attorneys as
mediators. This is partially a result of party advocates’ own bias
toward members of their profession. In many cases the legal
training and experience of such mediators provides no signiﬁcant
advantage. Legal training can be a handicap, since litigators are
trained to polarize conﬂict for adjudicative purposes. An aggressive questioning style and a tendency to focus on fault and historical fact often limits a lawyer’s creative problem-solving ability
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and can aggravate positional behavior. Nevertheless, an experienced and well-trained attorney/mediator can be invaluable. Attorneys are trained to clarify and synthesize problems and issues,
and if the disputants are in or anticipate litigation, an attorney/
mediator who has experience in litigating such matters can best
assist the parties in analyzing the risks and costs of continued
litigation.
Some additional attributes may be important for a particular
matter, e.g., gender, age, race, reputation, and cultural
background. If gender, age, race, and culture are major factors in
the dispute, then it may be helpful to select two co-mediators
who are representative of the different genders, ages, races, and
cultures. Different mediators may favor different models and
personal styles in mediation. Someone who mediates primarily
“neighborhood” and personal injury disputes uses a simpler model
than that used by a public policy mediator. A divorce mediator
may have a more therapeutic style than an environmental
mediator. Generally, competence in mediating one type of dispute
does not ensure competence to mediate another. Substantive
knowledge aside, however, some mediators are capable of adapting to different models and styles, depending on the nature of the
dispute and the disputants. When choosing a mediator, ask about
case experience and specialization. Remember that few mediators
have extensive experience, particularly if they have other primary careers, and that fewer still have had the opportunity to
mediate a broad range of disputes.1
§ 7:24

Selecting a mediator—Acceptability

A ﬁnal but vital consideration is whether the mediator is acceptable to all sides. If the parties cannot agree on choosing a
mediator, they should let an ADR provider appoint one.
[Section 7:23]
1

The dispute resolution ﬁeld often debates the question of mediator
styles. Some of this debate evolves
from the fact that many mediators
working within the legal system are
retired judges and litigators who may
have very directive or evaluative
styles. Leonard Riskin of the University of Missouri-Columbia School of
Law developed a grid which charts the
various styles of mediation and which
became the starting point for most
discussion of this question. See Riskin,
Understanding Mediators’ Orientations, Strategies, and Techniques: A

Grid for the Perplexed, 1 Harv. Negot.
L. Rev. 7 (1996). Professor Riskin
divided mediators into the following
styles: facilitative-narrow, facilitativebroad, evaluative-narrow and
evaluative-broad. Critics of this analysis would say that evaluative mediation is not “pure” mediation. See Love
and K.K. Kovach, “Mapping Mediation: The Risks of Riskin’s Grid,” 3
Harv. Negot. L. Rev. 71–110 (1998).
Riskin responded with a revision in
Decision-Making in Mediation: The
New Old Grid and the New New Grid
System, 79 Notre Dame L. Rev. 1–53
(2003).
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§ 7:25 Advocacy in the mediation session
As a general rule, the advocate in mediation should seek to
preserve the advantages of the process while avoiding the
disadvantages. This requires a slightly different frame of reference than in adjudication. In adjudication, the advocate focuses
on persuading a third party decision-maker, but since the
disputants reach their own settlement in mediation, the advocate
should focus on persuading the other side, on helping a client assess proposed agreements, and on using the mediator to achieve
settlement. As in negotiation, endless argument about the
strengths and weaknesses of the parties’ legal positions is
wasteful. The advocate should be aware that mediators have a
different frame of reference than a judge. A judge will focus on
the legally required solution, while a mediator focuses on an
interest based solution which, though legal, may not be required
by law. As discussed in the introduction, some lawyers, steeped
in adversarial adjudicative traditions, may have difﬁculty with
the conceptual refocus. Litigious clients or clients whose case is
well into the litigation process may also have difﬁculty moving
away from the positional adversarial stance reinforced by
litigation. One of mediation’s greatest potentials is in its ability
to transcend the limits of adjudicated distributive solutions and
create integrative solutions that better serve the interests of the
disputants. Advocates that ignore this potential and resist moving the discussion away from one that focuses merely on legal
rights and a reconstructed past are not serving their client in
mediation.
The advocacy role of lawyers is particularly important in the
issues deﬁnition stage. You get an opportunity to impress the opposition and the mediator with the strengths of your client’s case
and the weaknesses of the other side’s position. Some attorneys
use this stage to impress their own clients with their most
persuasive courtroom presence. It is also a rare opportunity to
show your advocacy strengths directly to the other disputant. Do
not lose sight of the objective, however. Too much adversarial
behavior can be detrimental to the atmosphere for negotiations,
and it is easy to slip into an endless rebuttal session after the
initial presentations. Explain your theory of the case, and provide
a concise summary of the facts and legal issues. Focus only on
the critical contested facts and on the issues crucial for resolution.
Some exhibits or summary aids may be helpful to the mediator,
but be careful not to overwhelm the mediator with too much
material. The mediator may beneﬁt from knowing the current
status of the lawsuit and the results of previous negotiations
efforts. An open and candid discussion of feelings and perspectives often is helpful in this stage to “clear the air” in advance of
negotiations over the substantive conﬂict of interests.
166

Copyright © 2018 Thomson Reuters, All Rights Reserved
Buy the full book at http://bit.ly/YarnGAADR

EMINENT DOMAIN
78 of 218

MEDIATION

§ 7:25

The issues processing stage is often the most difﬁcult for the
advocate. Your inclination will be to continually argue the legal
positions, i.e., who wronged whom and by how much. Undue
concentration on the legal arguments at this point simply
prolongs the search for acceptable solutions and may inhibit an
otherwise favorable settlement. In the mediation of a business-tobusiness dispute, it is not uncommon to ﬁnd the disputants
becoming more active participants in this stage because they are
often more attuned to the idea of resolving a dispute through
creative solutions that meet broader goals and objectives. It is
important to be clear about your client’s interests (although you
may prefer to do so in caucus with the mediator) and to be openminded about possible solutions. Do not be quick to criticize suggested alternatives or to treat the discussion of possible solutions
as a commitment to those solutions.
In the last stage, the advocate should focus on helping his client assess the various settlement proposals by comparing them
to the client’s interests and the probable litigation outcomes. The
advocate can help the client reassess his position, interests, and
litigation risks on the basis of any new information that comes to
light in the earlier stages. Consider making the “big” moves early
and encouraging the other side to do likewise so as not to waste
time or risk impasse caused by repeated positioning in small
incremental moves.
In all the stages, it is important to encourage the client to participate and to be sure that the client understands the matters
that are being discussed. This gives the client a sense of ownership in the process and outcome. In joint session, the client should
talk about how the dispute or problem has affected his personal
or business life. If you think that it would be better for the client
not to respond to a particular question in joint session, intervene
and indicate that a caucus may be useful. In caucus with the
mediator, the client should be encouraged to talk candidly about
his interests. Warn your client about unproductive dialogue,
including character assassination, emotional outbursts, and assertions about winning in litigation. Ask the mediator to intercede
if the other side engages in such dialogue. Do not let opposing
counsel use the mediation to “grill” or cross-examine your client.
Remember that you can initiate a caucus or take a break to
control your client, vent emotions, separate from the other side
when necessary, or convey information to the mediator. Caucuses
also allow you to maintain a “public” position with the other side
while exploring “private” positions with the mediator. Without
revealing your private positions and range of ﬂexibility, the
mediator can explore the other side’s ﬂexibility in a similar
fashion.
If your client prefers to attend the mediation unrepresented,
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which is customary in some mediation, particularly in divorce or
family disputes, prepare the client and be available to provide
feedback and advice on issues that the client may refer to you
during the course of the mediation.1 If the client wants you to
review a draft agreement from the mediation, be careful not to
unnecessarily impede agreement by imposing your subjective assessment on the solution.
III.

LEGAL ISSUES

§ 7:26

Policy objectives in mediation and law

Since private, voluntary mediation is essentially an extension
of negotiation, the legal issues relating to negotiation are equally
applicable to mediation.1 The general policy favoring voluntary
settlement through negotiation would apply to mediation. Courtconnected or administrative mediation may raise speciﬁc legal issues because participation is ofﬁcially required or encouraged in
these forms of mediation. Thus, there is a legitimate interest in
establishing additional standards governing participation, controlling quality, and discouraging abuse.2 Georgia has no express
legal policy on private, voluntary mediation that differs from that
applicable to unassisted negotiations. The following four sections
describe areas in which law is most likely to develop.
§ 7:27

Validity and enforcement of agreements to
mediate

Although legal precedent is still developing in this area, courts
(in Georgia and across the nation) generally enforce agreements
to mediate either on contract principles or in support of a policy
to promote mediation.1 Analogies exist in the enforcement of
[Section 7:25]
1

But see McEwen, Nancy H.
Rogers, and Richard J. Maiman, Bring
in the Lawyers: Challenging the
Dominant Approaches to Ensuring
Fairness in Divorce Mediation, 79
Minn. L. Rev. 1317 (1995) for the argument that lawyers should be present
during divorce mediation.
[Section 7:26]
1

See §§ 6:50 to 6:58, supra.
This may be a particularly
thorny issue in instances where judges
order mediation in criminal cases. See
Gooch v. Tudor, 296 Ga. App. 414, 421
n.11, 674 S.E.2d 331, 337 n.11 (2009)
2

(noting that Rule 2.1 of the Uniform
Rules for Dispute Resolution Programs
“allows a judge to refer a criminal case
to mediation, under certain appropriate circumstances,” but stating that
“[c]onstitutional safeguards are not affected by such referral”).
[Section 7:27]
1

Georgia courts consistently enforce agreements to mediate by applying general contract principles, often
citing the federal and state policies
favoring mediation. See, e.g., Gould v.
Gould, 240 Ga. App. 481, 483, 523
S.E.2d 106, 109 (1999) (“[M]ediation
or family counseling is an appropriate
forum well suited, perhaps better
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suited than the court system, to resolving disputes concerning the minor children of divorce.”); Houseboat Store,
LLC v. Chris-Craft Corp., 302 Ga. App.
795, 692 S.E.2d 61 (2010) (enforcing a
mediation agreement in a contract as
a condition precedent to the right to
ﬁle suit); Brookﬁeld Country Club, Inc.
v. St. James-Brookﬁeld, LLC, 299 Ga.
App. 614, 683 S.E.2d 40 (2009),
judgment aff’d, 287 Ga. 408, 696 S.E.2d
663 (2010) (noting the enforceability of
a clause in a lease that required the
parties to submit to mediation before
litigating); Tillman Park, LLC v. DabbsWilliams General Contractors, LLC,
298 Ga. App. 27, 679 S.E.2d 67 (2009)
(analyzing whether an agreement to
mediate was enforceable under general contract doctrines, such as the
parol evidence rule); Global Link Logistics, Inc. v. Briles, 296 Ga. App. 175,
176–77, 674 S.E.2d 52, 53–54 (2009)
(enforcing an agreement to mediate
found in an employment contract using general contract principles). See
also Kemiron Atlantic, Inc. v. Aguakem
Intern., Inc., 290 F.3d 1287, 1291 (11th
Cir. 2002) (party’s failure to request
mediation precluded enforcement of
the arbitration clause when the dispute resolution provisions of the contract provided that the parties must
request and fail at mediation before
giving notice for arbitration). See also
World of Beer Franchising, Inc. v.
MWB Development I, LLC, 711 Fed.
Appx. 561 (11th Cir. 2017) (afﬁrming
district court’s order denying preliminary injunction because party failed to
submit dispute for mediation contemporaneously with ﬁling for injunctive
relief as required under the dispute
resolution provision of the contract).
But see Interﬁnancial Midtown, Inc. v.
Choate Const. Co., 284 Ga. App. 747,
644 S.E.2d 281 (2007) (agreement to
mediate contained in construction
contract becomes bone of contention in
subsequent dispute, and court noted
that although agreement may have
made mediation a condition precedent
to arbitration or litigation it did not

§ 7:27

apply to ﬁling a lien). See also Omni
Builders Risk v. Bennett, 325 Ga.App.
293, 750 S.E.2d 499 (2013) (former employee’s claim that former employer’s
president fraudulently induced her to
undergo mediation of her employment
discrimination claim presented no justiciable issue of law or fact and lacked
substantial justiﬁcation, warranting
award of attorney fees, even though
former employee voluntarily dismissed
the fraud claim; there was no evidence
that president made any representation about mediation to former employee, let alone a fraudulent one, and
former employee testiﬁed that her
employment contract required mediation and that she did not rely on any
representation by president in preparing for and attending the mediation).
See Mobility Transit Services, LLC v.
Augusta, Ga., 2013 WL 3225475 (S.D.
Ga. 2013), in which the court found
that the parties contract contained a
mandatory mediation requirement as
a condition precedent to litigation.
Failure of plaintiff to comply by submitting the dispute to mediation did
not strip the court of its jurisdiction
nor necessarily warrant dismissal of
the complaint. Using its discretionary
authority to stay rather than dismiss
the case, the court stayed the case
until the mediation condition precedent was satisﬁed. Accord, Richardson
v. Coverall North America, Inc., 2017
Wage & Hour Cas. 2d (BNA) 438130,
2017 WL 6059208 (N.D. Ga. 2017)
(dispute resolution clause in contract
required mediation as a condition precedent to arbitration; however, because
party’s previous request for mediation
did not touch upon the claims at issue
in the instant suit, such request did
not constitute a good faith attempt to
mediate those claims).
This trend in Georgia is consistent with the enforcement of agreements to mediate in other jurisdictions. See, e.g., DeValk Lincoln
Mercury, Inc. v. Ford Motor Co., 811
F.2d 326, 334–38 (7th Cir. 1987) (business contract); Yaekle v. Andrews, 195
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arbitration clauses and labor mediation clauses.2 An interesting
analogy is the case of AMF, Inc. v. Brunswick Corp., in which the
court found that an agreement to refer disputes to a third party
for an “advisory opinion” was enforceable.3 The court noted that
“public policy favors support of alternatives to litigation when
these alternatives serve the interests of the parties and of judicial
administration.” Although the ADR process in the AMF case was
technically more akin to advisory arbitration, there is little excuse
not to apply the same reasoning to mediation.
Two questions one must ask are why resist compliance and
why press for compliance? Mediation is relatively inexpensive,
non-binding, and conﬁdential; besides, it may result in a favorable resolution. Although there are no good objective reasons for
non-compliance, you may feel that the process advantages provide
a good reason for enforcement. But how much do you want to
enforce it? The enforcement battle would merely deteriorate the
relationship further. Nevertheless, if the remedies available in
litigation would not serve your client’s interests, it may make
sense to press for mediation. Besides, mere attendance at a
mediation session with a skilled mediator may be sufﬁcient to
start a successful process.
§ 7:28

Validity and enforcement of mediated settlements

While the law on settlement agreements is generally covered
P.3d 1101, 1108 (Colo. 2008) (speciﬁcally noting the importance of general
contract principles in enforcing agreements to mediate); Avitzur v. Avitzur,
58 N.Y.2d 108, 114, 459 N.Y.S.2d 572,
446 N.E.2d 136, 29 A.L.R.4th 736
(1983) (prenuptial agreement signed
by both parties agreeing to attend rabbinical mediation before getting a Jewish divorce decree was enforceable).
2
See United Ass’n of Journeymen
and Apprentices of Plumbing and
Pipeﬁtting Industry of U.S. and
Canada, Local Union 525, Las Vegas
v. Stine, 76 Nev. 189, 351 P.2d 965
(1960) (enforcing labor mediation
clause under contract principles).
In Gray v. Province-Grace, LLC,
2009 WL 259401 (N.D. Ga. 2009), the
court went beyond analogy when it applied Georgia arbitration law to determine whether a party had waived the
right to assert a contract provision
providing for mediation as a precondition to ﬁling suit. In this case,

the parties had an ADR clause requiring good faith negotiation followed by
mediation as a precondition to litigation. Moreover, the clause provided
that, if a claimant ﬁles suit without
having “submitted” to mediation, he
“shall be deemed to have waived the
Claim, and the Respondent shall be
relieved of any and all liability to the
Claimant (but not to third parties) on
account of such claim.” Having found
the defendant waived the right to
enforce the clause, the court did not
determine its enforceability; however,
it did make note of the underlying
problem that the exculpatory provision
would “simply provide incentive to
those in Defendants’ position to remain silent about the Alternative
Dispute Resolution mechanism in
hopes of getting a plaintiff’s claims
dismissed through a penalty clause.”
3
AMF Inc. v. Brunswick Corp.,
621 F. Supp. 456, 462 (E.D. N.Y. 1985).
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elsewhere in this text the increasing use of mediation, both
private and court-connected, to reach settlements is beginning to
generate some case law.1 Lax mediators who declare agreement
while deferring seemingly inconsequential issues and mediators
who push too hard to reach settlement may ﬁnd that there is no
enforceable agreement at the end of the day.2
[Section 7:28]
1

See SunTrust Bank v. Travelers
Property Cas. Co. of America, 321 Ga.
App. 538, 740 S.E.2d 824 (2013) (insurer excluded from mediation not
bound by mediated settlement).
2
In Moss v. Moss, 265 Ga. 802,
463 S.E.2d 9 (1995), the court found
that one of the provisions of a written
settlement agreement reached during
a court-ordered divorce mediation was
merely an agreement to reach agreement on a process in the future; therefore, the entire agreement was incomplete and thus unenforceable (the
offending portion of the settlement
agreement stated that the method of
appraising certain properties would be
agreed upon in the future by the parties’ attorneys). Contrast Kreimer v.
Kreimer, 274 Ga. 359, 552 S.E.2d 826
(2001), in which the court found that a
mediated settlement agreement that
provided for the parties to agree which
stocks should be divided among them
was not an unenforceable agreement
to agree. Carley, J. dissented by invoking the Moss case. Also contrast,
Hennessey v. Froehlich, 219 Ga. App.
98, 464 S.E.2d 246 (1995), in which the
parties had participated in a probate
court-ordered mediation. Although no
written agreement to settle was
reached in either the mediation or in
subsequent negotiations, the court
found that whether an oral enforceable agreement had been reached
concerning the division of certain property was a triable fact question.
In DeGarmo v. DeGarmo, 269
Ga. 480, 499 S.E.2d 317 (1998), the
parties appeared to have reached
agreement on essential terms in a
divorce mediation memorialized by a
handwritten document. Subsequently,
one spouse renounced the settlement,

and the trial court, in an attempt to
bring the matter to a conclusion, adopted a ﬁnal version that varied from
the handwritten version. The Court of
Appeals reversed because of the disparity between the ﬁnal and original
handwritten agreement. A strong dissent argued for remand, because the
original, handwritten document
showed agreement had been reached
on all essential terms. But see Morrow
v. Vineville United Methodist Church,
227 Ga. App. 313, 489 S.E.2d 310 (1997)
(mediated settlement agreement
reached with attorney for will beneﬁciaries is enforceable despite one beneﬁciary’s claim that she did not acquiesce in the agreement). Compare
Grifﬁn v. Wallace, 260 Ga. App. 857,
581 S.E.2d 375 (2003) (oral offer made
in mediation to settle estate with stepchildren did not remain open and
thereby capable of acceptance after the
mediation ended in impasse).
In Scott v. Carter, 239 Ga. App.
870, 521 S.E.2d 835 (1999), the parties mediated a personal injury case.
Plaintiffs later terminated the services
of counsel and contended that they
were not bound by a settlement agreement he entered on their behalf. The
trial court found, and the appeals
court agreed, that plaintiffs’ counsel,
before he was ﬁred, was the attorney
of record and thus had the authority
to enter a binding agreement on plaintiffs’ behalf. Further, the court agreed
with the trial court that the parties
had indeed reached an enforceable
settlement because an oral agreement
was memorialized in a letter by counsel before he was terminated. Both
counsel agreed that the letter set forth
the terms of the agreement. See also
American Academy of General Physicians, Inc. v. LaPlante, 340 Ga. App.
527, 798 S.E.2d 64 (2017) (addressing
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whether agents sent to attend courtordered mediation with authority to
settle the case exceeded their authority by reaching settlement that the
principle did not like in retrospect).
In Thomas v. Phillips, 240 Ga.
App. 600, 524 S.E.2d 298 (1999), parties attempted to settle a contract
dispute through private med-arb.
Plaintiffs asserted that the parties had
reached an oral settlement agreement.
The Court of Appeals agreed with the
trial court, which found that defense
counsel’s testimony that the parties
entered into mediation with the understanding that no settlement agreement would be binding until it was
reduced to writing created an issue of
material fact that precluded summary
judgment on the issue of whether a
binding oral contract was made.
In Guthrie v. Guthrie, 259 Ga.
App. 751, 577 S.E.2d 832 (2003),
judgment aff’d, 277 Ga. 700, 594 S.E.2d
356 (2004), the husband, mortally ill
with cancer, moved to have a mediated
divorce agreement set aside based on
his lack of competence during the
mediation. He died before the trial
court could move on his motion. The
Court ruled that whether his wife
rescinded the agreement and whether
there was a meeting of the minds was
a jury question.
In court-connected mediations,
local rules may provide the parties
with a few days to rescind a mediated
agreement; however, the manner of
giving notice is important. See, e.g.,
Wilson v. Wilson, 282 Ga. 728, 653
S.E.2d 702 (2007) (local rule allowed
husband three days to object to the
mediated divorce settlement agreement, but it must be ﬁled with the
ADR program administrator, and letter to opposing attorney is inadequate).
In Sunstate Industries, Inc. v.
VP Group, Inc., 298 Ga. App. 269, 679
S.E.2d 824, 69 U.C.C. Rep. Serv. 2d
321 (2009), parties to a construction
dispute (General Contractor and VPG)
entered mediation to settle their dif-

ALTERNATIVE DISPUTE RESOLUTION

ferences. The parties agreed to a
settlement of $190,000 to be paid to
VPG. The general contractor later
discovered that some of the pipe installed in the construction contract
was defective and rescinded both the
mediated settlement agreement, and
the construction contract. The supplier
sued VPG under quantum meruit. The
court awarded VPG $98,845, arriving
at this award by subtracting the
amount owed to Sunstate ($110,000)
from the amount VPG should have
received had the pipe not been defective ($190,000) plus attorney’s fees
($18,845). On appeal, the petitioner
argued that the court could not calculate a mediation settlement agreement
into consequential damages. The Court
of Appeals agreed and reversed, holding that there was insufﬁcient proof
that the settlement agreement bore
any direct relationship to the breach
of warranty caused by Sunset’s defective pipe.
See Powerhouse Custom Homes,
Inc. v. 84 Lumber Co., L.P., 307 Ga.
App. 605, 705 S.E.2d 704, 706 (2011)
(mediated agreement setting forth a
“proposal” did not amount to an enforceable settlement agreement despite clause stating that it would be
binding if no objections within 10
days).
Mediated settlement agreements may be more insulated from
challenge upon court review. In Nelson
v. Mead Johnson & Johnson Co., 484
Fed. Appx. 429 (11th Cir. 2012), several class members claimed that a
class action settlement reached
through mediation contained unreasonable attorneys’ fees indicative of
collusion. The court concluded that negotiations moderated by a courtappointed mediator negated such a
claim.
See Nicholas v. Allianceone
Receivables Management, Inc., 450
Fed. Appx. 887 (11th Cir. 2012) (consumer who prevails in a lawsuit
brought under the Fair Debt Collection Practices Act may not recover fees
paid for court-ordered mediation, cit-
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§ 7:29 Effect on pending litigation
As a practical matter, parties that agree to mediate while
engaged in the litigation process should determine whether they
should continue to pursue litigation activities or suspend such
activities during the time they are engaged in mediation.1
§ 7:30

Conﬁdentiality—Privilege

The success of mediation relies partially on the willingness of
the parties to be candid with each other and the mediator;
therefore, the conﬁdentiality of the proceedings is important. The
law provides for conﬁdentiality either through evidentiary exclusion, privilege, or contract. Since by deﬁnition mediation involves
conduct or statements made in compromise negotiations, the evidentiary exclusion rules are applicable as in negotiation. 1 It is
not clear whether the mediator as a non-party to the litigation
ing Gary Brown & Associates, Inc. v.
Ashdon, Inc., 268 Fed. Appx. 837,
845–46 (11th Cir. 2008)).
[Section 7:29]
1

See Mobility Transit Services,
LLC v. Augusta, Ga., 2013 WL 3225475
(S.D. Ga. 2013), in which the court
found that the parties contract contained a mandatory mediation requirement as a condition precedent to litigation. Failure of plaintiff to comply
by submitting the dispute to mediation did not strip the court of its jurisdiction nor necessarily warrant dismissal of the complaint. Using it’s
discretionary authority to stay rather
than dismiss the case, the court stayed
the case until the mediation condition
precedent was satisﬁed.
[Section 7:30]
1

See § 6:31. Some states have
clearly established the applicability of
these rules to mediation by statute.
See Colo. Rev. Stat. § 13-22-307. Even
the suggestion of mediation may be
protected. See Mortensen v. FowlerFlemister Concrete, Inc., 252 Ga. App.
395, 555 S.E.2d 492 (2001) (prior to
trial the defendant’s attorney sent a
letter admitting liability to the court
in an attempt to convince the court to
submit the question of damages to
mediation; trial court did not err by
excluding the letter from evidence at

trial as the letter at issue, by its very
terms, was written in an attempt to
bring about mediation and compromise the claims in the case).
In Irwin Seating Company v.
International Business Machines
Corp., 2006 WL 3446584 (W.D. Mich.
2006), order aff’d, 2007 WL 518866
(W.D. Mich. 2007), the court threw out
the testimony of Irwin’s expert witnesses who relied on conﬁdential documents produced for mediation.
See, e.g., Cal. Evid. Code § 1119,
which provides an expansive blanket
evidentiary exclusion of written and
oral communications made for or during mediation; and see Wimsatt v.
Superior Court, 152 Cal. App. 4th 137,
61 Cal. Rptr. 3d 200, 32 A.L.R.6th 741
(2d Dist. 2007), in which the court reversed the lower court’s judicially created exception to the state’s strict
mediation conﬁdentiality statute, ruling that the trial court had no discretion to permit disclosure of mediation
briefs and emails in a legal malpractice case alleging that the defendants
submitted an unauthorized settlement
demand while serving as counsel in a
personal injury suit. Although it enforced the expansive protections, the
court questioned the fairness of the
blanket prohibition and urged the
legislature to redraft the provision
with some public policy exceptions.
However, even if the disclosures would
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can invoke the rules.2 The mediator, however, may be able to
invoke a “privilege.” Privilege may be broader than the evidentiary exclusion because it may create a right to block disclosure
in discovery and other proceedings not governed by the rules of
evidence as well as a right to block at trial. As a general rule,
unassisted negotiations are not privileged. The precedent for a
mediation privilege can be found in labor mediation3 and has
been extended to other forms of mediation or topical areas by either court rulings or statute in many states.4 Aspects of the privbe excluded at trial, in at least one
case the contents of a mediation were
disclosed by a party in a brief to an
appellate court, making them part of
the public record. Water Visions
Intern., Inc. v. Tippett Clepper Associates, Inc., 293 Ga. App. 285, 666 S.E.2d
628 (2008) (refusing to strike portions
of appellant’s brief that disclose terms
discussed in mediation, because “[n]either the Appellate Practice Act nor the
Rules of this court provide for formal
striking of references from briefs, but
this court may only consider matters
of record in the court below,” and
therefore refusing to consider those
disclosures because they were not in
the record below).
2
But see ABA Special Committee
on Dispute Resolution, Conﬁdentiality
in Mediation: A Practitioner’s Guide
193 (L. Freedman, C. Haile & H.
Bookstaff eds. 1985), citing Dean v.
Louisville & Nashville Railroad Co.,
No. C81-2190A (N. D. Ga. 1984), in
which a motion by a mediation provider to quash a subpoena to a mediator was granted without opinion.
3
See N.L.R.B. v. Joseph Macaluso,
Inc., 618 F.2d 51 (9th Cir. 1980) (it is
important to note that the court referred to the policies and statutory
purposes of the federal labor relations
statutes).
4
See, e.g., N.Y. Jud. Law § 849-b
(example of a more limited privilege)
and N.C. Gen. Stat. Ann. § 95-36 (example of a broader privilege). The
Uniform Mediation Act (approved
2001) creates a privilege, but only a
few states have adopted it. In
Hauzinger v. Hauzinger, 43 A.D.3d

1289, 842 N.Y.S.2d 646 (4th Dep’t
2007), aff’d, 10 N.Y.3d 923, 862
N.Y.S.2d 456, 892 N.E.2d 849 (2008),
the court upheld the lower court’s
refusal to enforce a conﬁdentiality
agreement that the parties entered
into as part of the mediation process.
The court also refused to grant a motion, made by the mediator, to quash
the subpoena which required the mediator to appear for a deposition and
for his records in connection with the
mediation. The appellate court noted
that the UMA had yet to be adopted
by the New York legislature and declined to use the case before them as
an opportunity to do so. Cf., Lynbrook
Glass & Architectural Metals, Corp. v.
Elite Associates, Inc, 238 A.D.2d 319,
656 N.Y.S.2d 291 (2d Dep’t 1997) (the
Second Appellate Division ruled the
opposite way, upholding a trial court’s
decision not to compel disclosure of a
privileged mediation report). Georgia
has not passed the UMA. Instead, the
conﬁdentiality of court-connected mediation is governed by the Georgia
Supreme Court Dispute Resolution
Rules. Under the rules, there is a
broader conﬁdentiality provision for
court-connected mediation. There are
some exceptions in the ADR Rules,
and the courts have carved out an additional exception. See Wilson v.
Wilson, 282 Ga. 728, 653 S.E.2d 702
(2007) (mediator’s testimony admissible when lack of competency during
mediation was raised as defense
against enforcing mediated divorce
agreement). In footnote 12 of the decision, the court in Wilson recommended
that in camera proceedings may be the
better practice when deciding whether
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ilege vary from state to state, including its scope, whether it is
to elicit mediator testimony.
The federal courts are developing a federal common law supporting
the existence and application of a
broad or blanket mediation privilege.
In the ﬁrst case of its kind in the
Eleventh Circuit, the United States
Bankruptcy Court for the Northern
District of Georgia recognized just
such a privilege. In re RDM Sports
Group, Inc., 277 B.R. 415 (Bankr. N.D.
Ga. 2002). Because the court’s jurisdiction was premised on a federal
question and regardless of whether the
evidence sought was relevant to pendent state law claims, the federal law
of privilege would apply rather than
any state law of mediation privilege.
The Bankruptcy Court relied on the
analysis in Folb v. Motion Picture
Industry Pension & Health Plans, 16
F. Supp. 2d 1164, 50 Fed. R. Evid.
Serv. 760 (C.D. Cal. 1998), aff’d, 216
F.3d 1082 (9th Cir. 2000) (using the
framework for analyzing the issue of
whether a federal court should recognize an evidentiary privilege pursuant
to federal rule of evidence 501 as
established by the U.S. Supreme Court
in Jaffee v. Redmond, 518 U.S. 1, 116
S. Ct. 1923, 135 L. Ed. 2d 337, 44 Fed.
R. Evid. Serv. 1 (1996). The court also
relied on Sheldone v. Pennsylvania
Turnpike Com’n, 104 F. Supp. 2d 511,
48 Fed. R. Serv. 3d 943 (W.D. Pa.
2000), order aff’d, (Aug. 8, 2000). Following the factors set forth by the
Supreme Court in the Jaffee case, the
court found that (1) the assertive privilege was rooted in the imperative
need for conﬁdence and trust; (2) the
privilege would serve public ends; (3)
that the privilege would cause only
modest detriment to the development
of evidence; and (4) that the denial of
the privilege would frustrate a parallel privilege adopted by the states. Following the Sheldone decision, the
court agreed that the mediation privilege should protect only those communications made to the mediator, between the parties during the
mediation, or in preparation for the

mediation; however, the privilege
would not apply to shelter from disclosure of any documents prepared prior
to mediation, merely because those
documents were presented to the mediator during the course of the mediation. With respect to Federal Rule of
Evidence 408, the court noted that the
rule does not protect the documents
from discovery but only determines
whether the evidence is admissible.
The court determined that documents
generated during settlement negotiations are protected by Rule 408 unless
the party seeking discovery can establish that the information contained in
the documents is either admissible for
a purpose other than that barred by
Rule 408, or to articulate a plausible
chain of inferences showing how discovery of the item sought would lead
to other admissible evidence. Finally
the court addressed whether a party
had waived either the mediation privilege or the right to withhold settlement documents from disclosure. Of
course, documents prepared well in
advance of the mediation are not entitled to the protection of the mediation privilege and disclosure of such
cannot be deemed to be a waiver of the
protection of the mediation privilege.
The court reviewed the various factors
in a balancing test to determine
whether a party waived a privilege
including the party’s conduct inadvertently releasing the information, the
sensitivity of the information, and the
need for the information, as well as
the reasonableness of the precautions
taken to prevent inadvertent disclosure of the information. The court also
addressed the issue of “an implied
waiver” or “at issue waiver” which
may be found when the holder of the
privilege asserts a claim that in fairness requires an examination of the
protective communication because the
party asserting privilege is attempting
to use it as both a shield and a sword.
This case did not involve a courtordered mediation process under the
federal ADR Act but rather one agreed
to privately by the parties.
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qualiﬁed or absolute, who can invoke it, exceptions, and what
But see Wilson v. Wilson, 282
Ga. 728, 653 S.E.2d 702 (2007) (despite mediation conﬁdentiality agreement purporting to create a privilege,
mediator’s testimony admissible when
lack of competency during mediation
rose as defense against enforcing mediated divorce agreement). See also Olam
v. Congress Mortg. Co., 68 F. Supp. 2d
1110, 52 Fed. R. Evid. Serv. 834 (N.D.
Cal. 1999) (holding that a mediator’s
compelled testimony and other evidence of what occurred during a courtsponsored mediation can be used by a
court to determine the enforceability
of a settlement agreement). In one of
the ﬁrst cases interpreting the federal
Alternative Dispute Resolution Act of
1998 (ADRA), Pub. L. No. 105-315, 112
Stat. 2993, a federal district court in
Texas determined that the provision of
ADRA providing for conﬁdentiality of
ADR processes, 112 Stat. 2995, § 4(d)
(codiﬁed at 28 U.S.C.A. § 652(d)), was
not intended by Congress to create a
“privilege” that would preclude a party
from challenging the validity of a
settlement agreement based on events
that occurred in a mediation. F.D.I.C.
v. White, 76 F. Supp. 2d 736, 737 (N.D.
Tex. 1999). The court allowed the
defendants and their attorneys to
testify about statements made by the
opposing attorney and by the mediator
that raised the threat of criminal prosecution and coerced them into reaching an agreement that they wished to
repudiate. The court in Fields-D’Arpino
v. Restaurant Associates, Inc., 39 F.
Supp. 2d 412 (S.D. N.Y. 1999), also
noted that the same provision of ADRA
requires conﬁdentiality of ADR processes and prohibits disclosure of
conﬁdential communications while not
making mediation communications
privileged. D’Arpino, 39 F. Supp. 2d at
418. In that case, however, the court
determined that a lawyer-mediator
could not reveal communications from
a mediation in support of one of the
parties represented by his ﬁrm in
subsequent judicial proceedings on the
same dispute. In that case, a dispute

between an employer and employee
over alleged discriminatory treatment
by a supervisor, a member of the law
ﬁrm that served as outside counsel for
the employer volunteered to meet with
the parties in an effort to resolve the
dispute. The employee agreed to physically attend with her legal counsel on
speaker phone, but neither the supervisor nor other representative of the
employer attended the several-hour
meeting. In a letter submission to the
EEOC in its review of the administrative charge of discrimination, the law
ﬁrm recounted the employee’s statements during the meeting and indicated that it would call the attorney
who ran the meeting as a witness. In
granting the employee’s motion to
disqualify the law ﬁrm from representing the employer in a subsequent
statutory discrimination claim, the
court relied on N. Y. Code of Professional Responsibility EC 5-20
(McKinney’s 1999) (a lawyer who acts
as an impartial mediator should not
represent the parties in the dispute),
DR 1-102A(4) (prohibition against
conduct involving deceit or misrepresentation), and Poly Software Intern.,
Inc. v. Su, 880 F. Supp. 1487 (D. Utah
1995) (disqualifying attorney and his
ﬁrm from representing party in litigation when attorney served as mediator
in previous dispute involving same
parties in related dispute). Some of the
more interesting things about this
case are that the court accepted the
employee’s characterization of the
meeting as a “mediation” and that the
lawyer held himself out as an impartial mediator despite the fact that the
employee was aware that the attorney
(who withdrew from representation in
this action) and his ﬁrm represented
the employer and that the employer
had no representatives at the meeting
except for the attorney. The court
indicates that it could not draw a
distinction for purposes of applying EC
5-20 between a mediation and this
“informal” meeting.
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types of mediation or mediation programs are covered. Currently,
Georgia has no established legal policy on privilege in private,
voluntary mediation. In contrast, communications made in courtconnected mediation are protected under a speciﬁc rule.5
§ 7:31

Conﬁdentiality—Agreements not to disclose

In addition to the exclusionary rules and privilege, parties may
enter into conﬁdentiality agreements. Many mediators and
mediating agencies request parties to make such agreements.
Under these agreements typically, the parties agree not to
subpoena the mediator or otherwise disclose information from
the mediation regarding process and settlement terms. The
protection afforded by such agreements may be broader than the
exclusionary rule and may extend to the mediator. Unless there
is some strong policy reason for disclosure, such agreements appear enforceable, at least to quash a party’s attempt to subpoena
5
See § 12:19, infra, and the Georgia ADR Rules, § VII, set out in
Appendix E, infra. The common law
approach to the privilege may be affected by statute. For example, until
1994, the California Evidence Code
required an agreement recognizing the
privilege before it would be enforced.
See, e.g., Garstang v. Superior Court,
39 Cal. App. 4th 526, 46 Cal. Rptr. 2d
84, 104 Ed. Law Rep. 439 (2d Dist.
1995) (informal mediation by ombudsman not protected by privilege because
no written agreement as required by
the Code). The Garstang case provides
an example of another approach to
privilege: the plaintiff/appellant, an
employee of the California Institute of
Technology in a slander and intentional inﬂiction of emotional distress
action, attempted to discover through
deposition what other employees had
said in an informal mediation conducted by the university’s ombudsman. While the court stated that California did not recognize an
ombudsman privilege and that the
communications were not protected by
the evidentiary exclusion statute surrounding mediation (which at that
time required a written mediation
agreement recognizing the exclusion
of evidence), it found that the com-

munications were protected by a qualiﬁed privilege based upon the right to
privacy under Article 1, § 1, of the California Constitution. As a matter of
policy, the court balanced the search
for truth with the need to support
privacy in the context of ADR and
determined that even though the
qualiﬁed privilege impaired the employee’s ability to ﬁnd truth, the harm
from undermining the conﬁdential
relationships surrounding the ombudsman’s ofﬁce would be greater. The California court cited with approval the
federal case, Kientzy v. McDonnell
Douglas Corp., 133 F.R.D. 570, 571–72,
32 Fed. R. Evid. Serv. 94, 19 Fed. R.
Serv. 3d 91 (E.D. Mo. 1991) (could not
depose ombudsman regarding communications received during an informal mediation; such communications
were privileged because they were
made in the belief that they would not
be disclosed, conﬁdentiality was essential to the maintenance of the relationship between the parties, the relationship was one that society considers
worthy of being fostered, and the
injury to the relationship incurred by
disclosure would be greater than the
beneﬁt gained in the correct disposal
of litigation).
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the mediator.1 It is important to note, however, that such agreements are not binding on nonparties.2 These agreements also
may be unenforceable when evidence from the mediation is necessary to determine the enforceability of a settlement agreement
arising from the mediation. An example would be a party’s claiming that the agreement resulted from coercion or fraud in the
mediation.
§ 7:32

Conﬁdentiality—Duty of mediator to disclose

Conﬁdentiality may be affected by the duty of the mediator to
disclose information in the absence of a subpoena. The mediator
may have a duty to report child abuse or a felony in the jurisdiction in spite of a conﬁdentiality agreement or the existence of a
privilege.
In court-connected mediation, the mediator may take advantage
of several conﬁdentiality exceptions1 which must be revealed to
the parties in the opening statement.2
[Section 7:31]
1

The seminal case is actually a
marriage counseling case, Simrin v.
Simrin, 233 Cal. App. 2d 90, 43 Cal.
Rptr. 376 (5th Dist. 1965). But see
Wilson v. Wilson, 282 Ga. 728, 653
S.E.2d 702 (2007) (despite mediation
conﬁdentiality agreement purporting
to create a privilege, mediator’s testimony admissible when lack of competency during mediation was raised as
defense against enforcing mediated
divorce agreement). See also Omni
Builders Risk v. Bennett, 325 Ga.App.
293, 750 S.E.2d 499 (2013) (former employee did not breach conﬁdentiality
terms of mediation agreement when
she sued former employer to enforce a
settlement allegedly reached as a
result of the mediation; although mediation agreement provided that all
that occurred during the mediation
process would be conﬁdential and that
the parties agreed not to institute any
action based on the mediation, former
employee’s lawsuit was based on the
result of the mediation process, and
not the process itself). In Rogers v.
Dupree, 340 Ga. App. 811, 799 S.E.2d
1 (2017), an alleged breach of a mediation conﬁdentiality agreement by Rogers was not cause to dismiss Rogers’

claims that were unrelated to the
amount of money involved in the
settlement demand.
2
See SunTrust Bank v. Travelers
Property Cas. Co. of America, 321 Ga.
App. 538, 740 S.E.2d 824 (2013) (conﬁdential mediated settlement agreement can’t be enforced against insurer
that was excluded from the mediation).
[Section 7:32]
1

Georgia Alternative Dispute
Resolution Rules, VII, B, providing the
following exceptions: threats of imminent violence to self or others, child
abuse, danger to the safety of a party
or third parties, a written and executed agreement, whether parties appeared as ordered, documents and
communications relevant to a disciplinary complaint against a mediator.
In Wilson v. Wilson, 282 Ga. 728, 653
S.E.2d 702 (2007), the Court created
an additional exception when a party
contends in court that he or she was
not competent to enter a signed settlement agreement that resulted from
the mediation.
2
Georgia Alternative Dispute
Resolution Rules, Appendix C, Chapter
1 (A)(I)(A)(3).
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§ 7:33

SCENARIOS FOR APPLICATION OF MEDIATION

§ 7:33 Family disputes; divorce
Family and divorce disputes often have served as a paradigm
for the use of mediation. The disputants have a complex relationship which they may be trying to terminate; however, if there are
children involved, they will continue to have a relationship as
parents. The dispute is polycentric, i.e., there is no single judicial
solution for the distribution of marital assets and the determination of support. As a result, proponents believe mediation is better suited than litigation to resolve these disputes.1 Some studies
indicate that mediation in divorce and custody disputes lowers
the parties’ transaction costs and achieves a more complianceprone settlement in less time. Mediation has been viewed as an
alternative to the patriarchal structure of judicial process and
empowering for women.2 Some commentary has taken the opposite view and argues that mediation disadvantages women in
divorce settlements.3
Models for mediation in these disputes vary. Some mediators
may be highly therapeutic, while others are very businesslike.
Some mediators insist that the parties’ lawyers not participate in
the mediation conferences.4 Still others may have a strict rule
against holding caucuses. In Georgia, anyone can serve as a
private divorce mediator; however, there are speciﬁc requirements for court-connected mediators.5 It is interesting to note
that many divorce mediators are non-lawyers who have training
[Section 7:33]
1

See Gould v. Gould, 240 Ga.
App. 481, 523 S.E.2d 106 (1999). The
mother contended that a mediation
provision in her separation agreement
was unenforceable because “the court
abrogates its duty and obligation to
seek the best interests of the minor
children by requiring the Goulds to
submit the dispute to a mediator or
family counselor.” The court responded, “To the contrary, mediation
or family counseling is an appropriate
forum well suited, perhaps better
suited than the court system, to resolving disputes concerning the minor children of divorce . . . . Merely requiring
parents to attempt resolution of a
custody dispute before litigating does
not equate to the court abandoning its
obligations to the children. Even if the
parents agree on custody issues, the
court must still consider the best

interests of the child.”
2
See Becky Hoover Herrnstein,
Women and Mediation: A Chance to
Speak and Be Heard, 13 Mediation Q.
229(1996), suggesting that mediation
is an effective and empowering process
for women.
3
See Grillo, The Mediation
Alternative: Process Dangers for
Women, 100 Yale L.J. 1545 (1991).
4
But see Craig A. McEwen, Nancy
H. Rogers, and Richard J. Maiman,
Bring in the Lawyers: Challenging the
Dominant Approaches to Ensuring
Fairness in Divorce Mediation, 79
Minn. L. Rev. 1317 (1995) for the argument that lawyers should be present
during divorce mediation to ensure
fairness of the process and outcome.
5

See Appendix B of the Georgia
Alternative Dispute Resolution Rules,
reproduced in Appendix E of this work,
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and professional experience in such ﬁelds as psychology, family
therapy, and social work. Arguably, such mediators are better
equipped than most lawyers to manage the emotional and relationship issues inherent in these matters. Whatever the view or
model, private, voluntary divorce mediation is subject to more
scrutiny and oversight than the private mediation of any other
type of dispute. There are two principal reasons—to protect the
interests of the children6 and to guard against overreaching by a
more powerful or abusive spouse. Domestic violence has been a
source of debate between battered women’s advocacy groups,
many of whom are vehemently opposed to mediation where there
has ever been any violence in the relationship, and supporters of
mediation who feel that abused women should be given the same
opportunity to mediate as other women. Arguably, at the very
least, cases where there has been known violence should not be
mediated except where there has been a specialized screening
process and there is a mediator available with specialized training and expertise in dealing with domestic violence issues between divorcing couples.7 The “shadow of the law” is particularly
prevalent in mediation where the content of a custody or support
agreement may be subject to judicial approval or must meet
statutory guidelines; therefore, a thorough understanding of the
applicable family law is useful for mediators, whatever their
professional backgrounds. Except for the laws that govern the
settlement of such disputes generally, there are no laws in Georinfra. Also see §§ 12:1 et seq., infra.
6
For example, O.C.G.A. § 19-6-15
provides guidelines for computing
child support, and courts are obligated
to review divorce settlement agreements involving child support to determine if the support is sufﬁcient. In
Swanson v. Swanson, 276 Ga. 566,
567, 580 S.E.2d 526, 527 (2003), the
Court reminded trial courts to scrutinize every settlement agreement “mediated or otherwise, which includes an
award of child support,” on the basis
of the needs of the child. See also e.g.
Esser v. Esser, 277 Ga. 97, 586 S.E.2d
627 (2003) (mediated settlement agreement improperly allowed husband to
avoid child support obligation by substituting an award of equity in real
property for periodic support).
See also Wright v. Burch, 331
Ga. App. 839, 771 S.E.2d 490 (2015)
(neither a trial court nor the parties
could reduce the total amount of child
support owed under an existing court

order). In response to Wright, the
Georgia Commission on Dispute Resolution issued Advisory Opinion 9,
November 2, 2016, warning mediators
that if the parties cannot accurately
calculate the actual child support arrearage, then the arrearage amount
can only be determined later by a
court.
7

The Georgia Commission on
Dispute Resolution approved Guidelines for Mediation in Cases Involving
Issues of Domestic Violence in April
1995 and Guidelines for Screening for
Domestic Violence by the Court and
the ADR Program in April 1996. These
guidelines are not applicable to private
mediators; however, they may serve as
a useful reference and are available
from the Georgia Ofﬁce of Dispute
Resolution. For a series of articles on
spousal abuse and divorce mediation,
see 7 Mediation Q. 4 (1990) for a
special issue: Mediation and Spouse
Abuse.
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gia regarding private divorce mediation and mediators.
§ 7:34 Other “relationship” disputes
Mediation is considered particularly well-suited for disputes
between persons who live in small communities or have some
ongoing personal relationship other than marital.1 Mediation is
touted widely for disputes between members of the same religious
community, neighbors (“barking dog” disputes), landlords and
tenants, consumers and vendors, and employers and employees.
Many of these disputes are the type that end up in small claims
and magistrate courts. Mediation is used in schools to resolve
special education disputes and student grievances. Children are
taught mediation to serve as “peer mediators” for student-tostudent disputes. The aspects of mediation that promote reconciliation and creative “win/win” solutions seem to match the process
needs of the disputants in many of these relationships, while
adjudication may only serve to be more divisive. Mediators tend
toward process informality and a conciliatory, therapeutic style
in these disputes. Parties often participate pro se, and the mediators, who are usually non-lawyers and volunteers, avoid or
downplay the legal issues and role of law.
§ 7:35 Insurance disputes
After a successful pilot program conducted for Traveler’s Insurance Company by the AAA in the early 1980s, the insurance
industry began promoting the use of private, voluntary mediation
to resolve insurance related disputes. Although all kinds of insurance disputes have been handled through mediation, including
subrogation, coverage, and policy termination matters, most of
the experience has been with third party claims. Generally, insurance companies see mediation as an opportunity to settle a
case early, thereby saving the administrative and legal costs on
cases that would probably settle at some point anyway. Claimants beneﬁt from earlier resolution as well. The typical insurance
claim dispute involves bodily injury from an automobile accident
or a “slip and fall.” For the most part, these are not polycentric
disputes. The parties have only a one-time relationship, and the
solution is limited to simply how much money will be paid the
claimant. A lawyer represents the claimant in most cases, while
an insurance adjuster negotiates for the insured. The insured is
rarely a participant, and a lawyer will appear with the adjuster
only if the matter is in litigation or raises some unusual concerns.
As a result, such mediation tends toward formality and take on
[Section 7:34]
1

See generally, Mark S. Umbreit,

Mediating Interpersonal Conﬂicts: A
Pathway to Peace (1995).
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§ 7:35

the character of a facilitated positional bargaining session. Most
of the discussion’s focus is on the probable outcomes in litigation.
This forces mediators in these disputes to function primarily as a
reality tester and otherwise act in a more adjudicative manner.
§ 7:36

Commercial disputes

Mediation has become increasingly popular in disputes between businesses. There are two primary reasons—the high cost
of litigation and the perceived advantages of resolving business
disputes without destroying the business relationship. With respect to relationships, commercial disputes run the gamut from
partnerships to one-time transactions. The emotional content and
conﬂict dynamics of a partnership mediation can resemble that of
a family or divorce mediation. Closely knit industries favor
mediation for disputes between members. A good example of this
is the construction industry, where members are likely to work
together on many projects and where good relationships help ﬁnish projects on time and within budget. Mediation is also favored
in matters involving complex or new technologies, for example,
disputes over computer software performance. Neither the norms
nor the remedies available through litigation are wholly satisfactory in these disputes, where the law usually lags behind the
technology and money damages are not as beneﬁcial as solving
the problem. Intellectual property disputes are often good
candidates for mediation for similar reasons. In addition, many
intellectual property disputes are best settled by creative licensing arrangements and must be settled quickly because of the fast
paced economy and narrow marketing windows for technological
developments. Generally, commercial mediation involves lawyers
and the principals of the disputing companies. The parties favor
mediators who are lawyers or businesspersons with some
substantive knowledge of the subject matter in dispute or they
use co-mediators, one of which is an experienced mediator and
the other an expert in the area.
§ 7:37

Environmental disputes

Disputes over environmental regulations, enforcement and
clean-up issues, and the siting of waste management facilities
(NIMBY or “not in my back yard” disputes) are good candidates
for mediation. These disputes involve technical and scientiﬁc issues as well as public policy and legal issues. While various
governmental agencies are involved, a large number of people
and an array of different interest groups also can be involved.
Litigation in these matters can take years and delay a constructive resolution. Unassisted negotiations are chaotic and quickly
break down without an impartial third party structuring the
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§ 7:38

process. Environmental mediators must be able to organize and
manage the multiplicity of parties and issues. Environmental
mediators tend to be specialists. Although there are many success stories, such mediation is time-consuming and expensive
and rarely results in a complete consensus. Nevertheless, it is
useful even if it achieves partial consensus and eliminates
extraneous issues and unfounded assumptions.
§ 7:38

Community and public policy disputes

Some mediators specialize in public policy disputes at various
levels of community, from local to state and regional. These
disputes bear many similarities to environmental disputes,
including the involvement of governmental agencies and large
numbers of people with varying interests. The issues include
community growth and development, housing, health care, education, civil rights, and other matters that are typically resolved by
political action rather than through litigation. In such mediation,
the mediator serves mainly in the role of a facilitator. The mediator directs the parties toward interest-based bargaining and collaborative problem-solving because it yields more satisfactory
outcomes in most of these disputes.
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KeyCiteL: Cases and other legal materials listed in KeyCite Scope can be
researched through the KeyCite service on WestlawL. Use KeyCite to check
citations for form, parallel references, prior and later history, and comprehensive citator information, including citations to other decisions and secondary
materials.

§ 8:1

General considerations

A mediator has no authority to impose a decision, grant a
concession, or compel an agreement. A mediator is an impartial
third party whose primary objective is to structure and conduct a
settlement negotiation in a manner that maximizes the potential
for resolution. To accomplish this, the mediator may serve in a
number of important procedural and substantive roles during a
negotiation. The preceding chapter presented a general overview
of the mediation process. This chapter elaborates on how you, as
a mediator, can use that role to enhance the negotiating process.
§ 8:2

Style of individual mediators

Different mediators can exhibit considerable differences in
style. Some are therapeutic, non-interventionist, and conciliatory,
while others may be no-nonsense, forceful, interventionist, and
adjudicative. In a given mediation, one style may be more effective than another, and a single mediator may exhibit the entire
range of styles in that single mediation. Similarly, mediation is
not a monolithic process. The mediator can structure the process
to suit the people and the problems presented. A mediator may
decide that private caucuses would not be constructive or,
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conversely, that the parties should be separated throughout the
entire bargaining process. Ultimately, an experienced and
versatile mediator is capable of switching styles and models as
the situation demands. There are several excellent books for
mediators with different styles, models, and strategies. 1 One
caveat: You should always be yourself despite the style or model
you use.
§ 8:3

What mediators can do

Mediation results from the disputants’ failure to achieve a resolution of their dispute on their own. As mediator, you will be the
catalyst that helps the disputants transcend the conditions and
behavior that caused previous attempts at settlement to fail. So,
what can and should you do? You can overcome impasses by keeping discussions going and encouraging movement without
jeopardizing the parties’ basic bargaining positions or strategies.
You can translate positions and proposals into understandable
and legitimate terms, and you are in the best position to assess
the receptivity for a proposal or suggestion. You can time and
open discussions into other areas not considered previously or
developed adequately. You can move toward a narrowing of
positions. You can attempt to identify what is important and
what is expendable. You can make an effort to contribute to each
party’s understanding of the other party’s evaluation of a particular issue. You can inﬂuence the climate of the negotiations and
set the pace of the negotiations and the movement of positions.
You can avoid an emotional crisis and minimize the possibility of
rejecting a tentative agreement. At times, you might make suggestions, exert varying degrees of pressure, persuade, reason, or
formalize offers. Since you have no authority to impose a settlement, you can only reality test (see § 8:46, infra), translate, suggest, advise, cajole, persuade, or recommend possible ways of
resolving the dispute. In the course of a given mediation, you will
have to do most, if not all, of the following:
1. Create a positive tone
2. Establish behavior guidelines
3. Explain procedures, such as caucuses
4. Educate the parties on the process and the mediator’s role
[Section 8:2]
1

Every mediator’s library should
have C. Moore, The Mediation Process:
Practical Strategies for Resolving
Conﬂict (2d ed. 1996); J. Folberg & A.
Taylor, Mediation: A Comprehensive
Guide to Resolving Conﬂicts Without
Litigation (1984); R. Fisher & S.

Brown, Getting Together: Building a
Relationship That Gets to Yes (1988);
and R. Fisher, W. Ury & B. Patton,
Getting to Yes: Negotiating Agreement
Without Giving In (2d ed. 1991). Several books have been written for mediators who specialize in family, labor,
public, or environmental disputes.
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5. Control the proceedings and the ﬂow of communication
between the parties
6. Understand all parties’ points of view concerning the issues, underlying circumstances, facts, interests, positions, appraisals, etc.
7. Assist in the improvement of the parties’ attitudes and
understanding toward one another
8. Improve communication, so that issues may be clariﬁed
and allow ventilation toward one another
9. Encourage development of options and suggestions
10. Test the validity of proposed solutions, advanced by the
parties
11. Narrow differences between the parties
12. Assist in reducing the number of decisions to be made
and in making decisions easier to make
13. Record and reﬂect what is said and proposed
14. Create new ideas to be discussed and different perspectives on a problem
15. Summarize to encourage progression
16. Facilitate a written settlement
17. Leave the door open, where there is no settlement, for a
time when mediation may be more appropriate or another
impasse resolution procedure, such as arbitration, can be used
You can refuse to intervene and should do so if you determine
that the dispute is not proper for mediation, if the goals of the
parties are something other than settlement, or if you are really
being asked to act as an “agent of defeat.” At some point, you
must decide whether the parties are seriously interested in
resolving the dispute, are willing to talk to each other, and do not
want the discussions to fail. Note that you can be instrumental in
getting the parties interested in talking and resolving the dispute
merely by doing the above.
§ 8:4 Facilitator
The mediator acts foremost as a facilitator, convening, refereeing, and moderating the meeting in a neutral and evenhanded
manner. By assisting the disputants in developing an agenda and
maintaining structure, order (sometimes decorum), and direction
to the discussions, the mediator keeps the parties focused on
joint resolution of the substantive issues in conﬂict. Unassisted
negotiations are rarely as focused and therefore are rarely as efﬁcient as mediation.
§ 8:5 Educator
The mediator can serve as an educator in both process and
substance. The mediator teaches process by instructing the par188
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ties in how to negotiate more constructively. The mediator can
spot destructive and obstructive negotiation tactics and help the
actor move away from inefﬁcient positioning while saving face.
The mediator teaches substance by helping the parties become
more educated about their dispute, their respective interests, and
the other side’s perceptions about the problem.
§ 8:6

Resource expander

If the mediator is an expert in the disputed subject matter, he
can provide insight that may assist the disputants in overcoming
an impasse. The mediator can be a creative force by inventing options for settlement that might not occur to disputants who have
been more focused on simply defeating the other side. Such options might satisfy the interests of both parties better than a
simple distributive or zero sum solution. By objectively reviewing
the details of an imminent agreement, the mediator may spot
missing or ﬂawed details important to the implementation and
durability of the resolution. The mediator may be able to help
disputants gain access to factual or legal information that has a
bearing on the dispute or is important to the settlement. In some
cases, the mediator may help the parties understand and enter
into another process, perhaps adjudicative, that will assure efﬁcient and just resolution of any remaining issues in dispute.
§ 8:7

Guardian of details

In the heat of imminent resolution, disputants often overlook
details necessary for the implementation and durability of the
settlement. A mediator will monitor the details and bring to the
disputants’ attention issues that may impede implementation of
an emerging agreement.
§ 8:8

Reconciliatory agent

Many of the functions of a mediator reduce hostility, increase
perception and empathy among the disputants, and reopen channels of communication. Hostility, anger, and other emotions often
impede productive discussion on substantive issues in dispute. A
mediator may use a variety of techniques to manage destructive
emotions and reconcile the disputants; however, while some
mediators are able to use a variety of techniques and styles,
many mediators have predominant styles that may or may not be
appropriate. See § 8:2, supra.
§ 8:9

Procedural functions—Joint, separate, and summit
meetings

In most cases, the parties cannot reach full agreement until
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they face each other in joint sessions. In joint meetings, the
mediator usually chairs and controls the sessions to assure
orderly proceedings and productive discussions. You can use joint
sessions to initially discuss unresolved issues, determine and
clarify positions of the parties, explore alternatives, exchange
proposals between parties, and ﬁnalize agreements.
The mediator will usually hold a number of separate or caucus
sessions with each party. You may forego separate meetings until
sufﬁcient trust has been established with the parties. You can
use caucuses when discussions become so heated that emotions
are supplanting reason and a continuation in joint session may
cause the parties to take extreme positions, from which retreat
would be difﬁcult. Similarly, you can call for caucuses when joint
discussions have reached a stage from which no further progress
is being made. Furthermore, you can caucus when parties have
indicated a possible area of accommodation and need to explore,
develop, and crystallize a speciﬁc area of agreement without the
other party present. Finally, you depend on caucuses when parties have indicated no ﬂexibility in their positions, and you need
to loosen their rigid stance to achieve movement.
The mediator may shuttle back and forth between the parties
and bring them to joint meetings at appropriate intervals. During each caucus you must gain respect and conﬁdence from the
parties, and secure a candid appraisal of the ultimate needs and
priorities of each party. You will gain certain knowledge or facts
in caucuses that can be used selectively to facilitate movement.
You can identify possible trade-offs and alternative solutions and
explore tentative solutions more quickly and directly in caucuses
than would be possible in joint sessions. You will gain a better
understanding of the realities of the conﬂict situation and will be
in a better position to inﬂuence the parties to seek alternatives
and trade-offs.
When there has been no movement and negotiations reach a
critical point, you may decide to meet with only the principal
spokespersons for each party. The use of a summit meeting may
facilitate the narrowing of the issues and the achievement of
some agreement on the issues. It may be the only way to overcome
a major obstacle and to try out ideas or search for solutions. You
must be sure to forewarn the parties that you may meet privately
with the spokespersons, only to avoid any misunderstandings.
You must also be cognizant that the rest of the negotiating team,
for each side, will idly sit by themselves with nothing to do. You
must be cautious in continuing summit meetings if team members
begin to feel suspicious or useless. They may obstruct and
undermine the effectiveness of the mediator.
190

Copyright © 2018 Thomson Reuters, All Rights Reserved
Buy the full book at http://bit.ly/YarnGAADR

EMINENT DOMAIN
102 of 218

ROLES AND FUNCTIONS

OF

MEDIATORS

§ 8:12

§ 8:10

Procedural functions—Inﬂuencing climate and
duration of meetings
There is a sense of urgency with a mediator’s presence. You
can create an atmosphere of optimism and drive—progress
momentum—by stressing the importance of resolution and the
immediacy of the opportunity to achieve a satisfactory settlement
in the mediation. Even small and insigniﬁcant movements should
be praised and communicated positively. Dividing issues and settling the easier ones ﬁrst can stimulate habit of agreement, and
parties will not want to stop out of fear for impeding present rate
of progress. Ultimately, you could place deadlines on the parties.
On one hand, deadlines create the sense of urgency that many
parties need to negotiate seriously, and experience dictates that
parties will tend to delay 90% of their movement until the last
10% of negotiating time. On the other hand, all time limits set by
the mediator are arbitrary and may not account for the actual
time parties may require to make the psychological adjustments
for settlement.
§ 8:11

Procedural functions—Chairing meetings and
maintaining order
At the very onset of the mediation, the mediator must chair
and control the meetings. You should not be autocratic nor relegated to a role of mere observer. You must take an active role in
preserving order and promoting meaningful discussions. Although a certain amount of ventilation of emotions is desirable,
you must control damage from emotional outbursts and insist
that the parties conduct themselves in a digniﬁed manner.
Personality clashes obscure the interest conﬂicts, and personal
attacks give rise to replies in kind and block agreement. You
must keep discussions focused, discourage unnecessary dialogue,
and bring a productive tone to the proceedings.
§ 8:12

Procedural functions—Sequential discussion and
grouping of issues
Inexperienced negotiators need a mediator to logically group issues or establish an order for issue discussion. After becoming acquainted with the issues and acquiring conﬁdential information
about priorities, you can develop an agenda that steers the negotiations in the direction of agreement. You can deemphasize
expendable items and group trade-off items. You also can group
the parties’ demands according to their similarities (e.g., power
vs. resources, short range vs. long range, organizational vs. individual, etc.). You can insist that the parties concentrate on the
important issues. When tempers rise, you can shift discussions to
less controversial areas. You can terminate useless discussions
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on an issue until a more propitious time. You have the primary
responsibility of keeping meetings within productive bounds.
§ 8:13

Procedural functions—Deferred settlement of
certain issues

Sometimes, agreement is reached on some issues and not on
others. A mediator may suggest possible arrangements under
which an agreement can be concluded on the remaining issues by
using other methods; for example, you may suggest fact-ﬁnding
or arbitration.
§ 8:14

Procedural functions—Recessing meetings

Recessing meetings. The mediator must have great sensitivity
to the total situation. You may consider recessing a meeting if
there is an atmosphere of anger, prolonged stalemate, regression,
or some unexpected occurrence which would threaten further
discussions. It is a mistake to think that meetings should
continue on a regular basis. Often, protracted meetings with no
movement or progress can only exacerbate the dispute. The parties may need time to reﬂect or cool off, to fully discuss a new position away from the bargaining table, or to get approval from a
higher authority on a tentative agreement.
§ 8:15

Communicative functions

The mediator helps the disputants communicate. One of the
ﬁrst aspects of a relationship that deteriorates as conﬂict
escalates is communication. Disputants tend to express themselves poorly or in hostile language while failing to listen to or
negatively interpreting what is being said by the other. In negotiations, disputants have a tendency to not listen carefully to the
other side because they are thinking ahead to their responses or
strategy. Through probing, questioning, restating, and summarizing, mediators clarify poor communications and make sure that
each disputant understands what the other is saying.
In many cases the mediator acts as the messenger, restating
adversarial messages in neutral tones or non-polarizing terms so
that they will be more credible and have a greater likelihood of
being heard and understood.
§ 8:16

Communicative functions—Opening channels of
communication
Barriers to communication may prevent parties from engaging
in a free and frank discussion during mediation. Examples of
barriers to communication include criticizing, praising to manipulate, diagnosing, name-calling and sarcasm, ordering, threaten192
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ing, moralizing, and irrelevant questions.1 It is the function of the
mediator to help the parties overcome such barriers so that the
channels of communication remain open. You may have to reduce
tensions, remove distortions in communication, reduce inﬂammatory rhetoric, and eliminate hostile actions before the parties can
communicate constructively. By maintaining open and clear communication, the mediator assists the parties in reaching settlement of their dispute.
§ 8:17

Communicative functions—Translating and
transmitting information

Sometimes parties are talking but not understanding each
other. The way parties conceptualize or deﬁne an issue or concept,
based on their differing perceptions, expectations, backgrounds,
and cultures, is called a “frame.” Often the frame a party has
developed for a particular situation will interfere with
negotiations. The mediator must translate, or reframe, positions
and proposals into acceptable and understandable terms.1 You
must make sure that each party understands what the other is
saying. Common methods of reframing include changing the
person who communicates the message, changing the syntax or
wording of the message through paraphrasing, summarizing,
ordering, expanding, fractionating or generalizing, changing the
meaning of a statement, and changing the context of a situation.2
Reframing makes the proposal more readily susceptible to
acceptance. Additionally, the mediator must transmit information between the parties in order for them to make appropriate
decisions and develop alternative positions on the issues.
§ 8:18

Communicative functions—Exploring alternative
solutions
In caucus sessions, the mediator may learn about any hidden
agendas or issues and priorities that the caucusing party does
not want to reveal to the other side. In caucus, parties can explore
terms of settlement that they would hesitate to explore in joint
sessions. You can explore possible solutions and concessions
without commitment from any party. You may be able to
ascertain the ﬁnal or close-to-ﬁnal positions even though no com[Section 8:16]
1

Mediation Training Materials,
Consortium on Negotiation and
Conﬂict Resolution (1997).
[Section 8:17]
1

For more information on framing and reframing, see L. L. Putnam

and M. Homer, Framing, Reframing
and Issue Development in Communication and Negotiation (Linda L. Putnam
and Michael E. Roloff, eds., 1992).
2
Mediation Training Materials,
Consortium on Negotiation and
Conﬂict Resolution (1997), adapted
from the work of Christopher Moore.
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mitment has been made by either party to the other side. You
must not make the fatal error of disclosing conﬁdential information meant for your ears alone.
You can hunt for overlap in positions by framing proposals in
the form of hypothetical questions to preserve the original
bargaining positions of each party. Once their positions overlap,
you can help them negotiate a closure in joint session. Even if
you are unable to achieve an overlap, you will have narrowed the
issues, which is an important step toward agreement.
§ 8:19 Communicative functions—Relating rigidities
The parties will identify their most and least important
demands for the mediator eventually. Success in negotiations
may depend on early awareness by each party of the rigidity of
the other side’s position or “must have” items. The mediator can
convey this rigidity to avoid an unnecessary and fruitless
impasse; however, some negotiators will give a false impression
of rigidity to force the other side to move closer to their demands.
You must be careful not to fall into playing the negotiators’
positional games for them. The mediator may also seek trade-offs
or withdrawals of the lower priority demands.
§ 8:20 Communicative functions—Generating options
Often a person with an outside perspective, or more experience
in dispute resolution, such as the mediator, sees possible solutions more quickly than the parties do. The mediator’s role is to
facilitate the parties resolving their own conﬂict by helping them
work through potential options. Usually, a mediator holds back
suggestions, leading questions, and advice until parties are unable to continue progressing on their own; however, sometimes
parties get stuck and look to the mediator to give them direction.
Some strategies for generating options include:
1. Ask if someone can make a trial suggestion.
2. Urge parties to talk through the consequences of proposed
solutions.
3. Move to another issue where agreement is more likely.
4. Ask each party to explain why they want the situation
changed.
5. Ask each person what changes they would like to see.
6. Ask each person what having those changes would do for
them.
7. Restate the problem clearly so that everyone is discussing
the same issue. Break it down if that is helpful.
8. If the parties become reluctant to work on an agreement,
it may be helpful to remind them that they came to mediation
to deal with a difﬁcult situation, and if agreement is not
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reached, they will go back to an unresolved conﬂict. Ask them
to picture what returning to the unresolved situation would be
like for them.
9. Use brainstorming.
10. Be patient. Continue to ask questions to elicit new ideas
or share examples of alternatives. Offering two or three options
at once can be most useful.
11. Meet separately with each party to generate possible
solutions.1
§ 8:21

Communicative functions—Commitment of parties
to an agreement

A party may be reluctant to make concessions or suggest solutions when it has serious doubt about the other side’s ability to
sell an agreement to its constituency or abide by the outcome.
The mediator can take steps to determine the willingness and
capacity of the other side to carry through with a proposed agreement or convince its constituents to adopt the negotiated
agreement. Information you obtain should be conveyed to assure
the party that the other side will abide by any agreement reached.
§ 8:22

Communicative functions—Movement between the
parties

Negotiations break down when the participants can perceive
no progress. The mediator must remind the parties constantly of
the progress or movement made on the issues. You must emphasize and commend their efforts to reach a settlement. Progress or
the appearance of progress constitutes an important reward to
the parties. This positive reinforcement may encourage the parties to continue their settlement discussions. The mediator must
monitor the pace at which the parties move from one position to
another. You may need to increase the parties’ awareness of
movement and sources of reward derived from a ﬁnal agreement.
§ 8:23

Substantive functions—Determining priorities of
parties

Frequently, parties may not have deﬁned or prioritized the issues according to their needs. The mediator will have to assist
them in determining their priorities from the most to the least
important items. In between are demands keenly desired but
susceptible to change, postponement, or withdrawal. The mediator may also have to assist them in settling any internal disagree[Section 8:20]
1

Mediation Training Materials,

Consortium on Negotiation and Conﬂict Resolution (1997).
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ments about the arrangement of priorities. You must assist parties in clarifying priorities and positions and seeking possible
areas for trade-offs. Since the mediator is in a position to know
the priorities of the parties, you can inﬂuence them in the direction of settlement when their priorities overlap.
§ 8:24

Substantive functions—Reexamination of parties’
positions

After learning the positions of the parties and the extent of
their rigidity, you may need to probe, test, and challenge their
validity. You can elicit and analyze their reasoning. Remember,
and remind the parties, that you are not an advocate but an
agent of reality. You can make each party think through its
demands and priorities, the views and rationale of the other side,
and alternatives. Make each party deal with the other party’s
arguments. Priorities shift as ideas meet opposition, different
facts are considered, and underlying circumstances change. By
exposing the soundness of a ﬂat conclusion, a party may reappraise and modify its position. Push each party to examine
whether its positions are truly realistic and acceptable to the
other side. In effect, the mediator increases the perception of
each party to the other side’s needs and builds a reality
parameter within which the parties can assess the consequences
of either continuing or resolving the conﬂict. The mediator creates doubts in the minds of the parties that there are alternatives to seek. The parties articulate these doubts by moving toward trade-offs and acceptable accommodations. Techniques for
testing the reality of the parties positions are set out in § 8:46,
infra.
§ 8:25

Substantive functions—Deﬂating extreme
positions
In negotiations, an extreme position does not necessarily mean
an unrealistic or non-meritorious demand. A position is extreme
when it is almost certainly unattainable in the current situation.
A mediator usually will deﬂate extreme positions only in separate meetings by stressing the consequences of clinging to the
position. It entails risk. An error in judgment can render disservice to the parties and weaken your effectiveness. The parties
may also criticize you for hard-hitting deﬂation activities.
§ 8:26

Substantive functions—Creating momentum
toward an agreement
The mediator initially should focus on those issues appearing
most susceptible to solution. You should try to create a momentum
of agreement which would carry over to the most difﬁcult
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unresolved issues. A party may want to explore alternatives but
preserve its initial bargaining position should a proposal be unacceptable to the other side. You must be careful about the manner
in which you discuss a problem or solution with the other side.
Avoid creating the impression of commitment until there is an
indication that the solution may be acceptable to both sides.
§ 8:27

Substantive functions—Offering speciﬁc solutions

After you understand the needs and positions of the parties
thoroughly, you can make suggestions to each party about resolving speciﬁc issues. You should draw from your own experience
and knowledge, offering various creative solutions to speciﬁc
problems. Those suggestions often stimulate movement toward
ﬁnal resolution of a dispute. They must be made at the time
when the parties have reached a stage in their negotiations at
which they will be most receptive. You should not assume that
suggestions are always welcomed by the parties. At times, a
mediator’s suggestions upset the strategy of a party who wants to
adhere to ﬁrm positions for a while. It is wise to use hypotheticals
to test the water. Usually, you make suggestions to each party
separately in caucus sessions. If a suggestion is untimely, you
will realize it quickly. If the suggestion is unacceptable to a party,
there will not be the need to disclose it to the other side. If it is
acceptable, use your discretion as to when or whether it should
be proposed to the other party.
§ 8:28

Substantive functions—Assessing consequences of
an impasse

Frequently, parties must make hard decisions as negotiations
approach a critical time or a deadline and differences remain on
certain issues. The threshold question that the mediator must
determine from the parties is whether the values of the remaining issues are worth the costs of a deadlock and possible retaliatory acts. You must make sure that the parties are fully aware of
the implications of the decisions they must make. They will either harden their positions and be unyielding, or they will
concede enough to make a settlement. During this critical time,
you must emphasize the costs or losses associated with an
impasse (poor morale, loss of prestige, continuation of the
problem, polarization, alienation, instability, increased hostility,
violent acts, etc.). You also can generate movement by the judicious use of external pressures (deadlines, public reactions, politics, concerns for constituency, press, etc.).
§ 8:29 Substantive functions—Making recommendations
Unless there is no movement, a mediator will usually refrain
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from making any speciﬁc recommendations for settling the
dispute. If recommendations are made and rejected by the parties, you lose your effectiveness. Recommendations implicitly
indicate your opinion of what would be a fair and equitable solution to the dispute. Recommendations should be used infrequently
and only in very selective situations. For instance, recommendations may be appropriate when parties are deadlocked and no
solution appears possible in the immediate future. Similarly,
recommendations could be made when parties have rejected
alternative methods of solving the issues. In any event, you must
prepare the parties for a recommendation. Under no circumstances should the parties be surprised by your recommendation.
You should not make a recommendation unless you have
forewarned (normally in caucus sessions) the parties of the
contents of the recommendation and have obtained, at least, their
tacit acceptance of the recommendation. You must be certain
that your recommendation will at least narrow the differences
between the parties, or the result can be worse than futile.
You should make your recommendation in a joint session and
preface any written or oral recommendation by:
1. reciting the importance and impact of the dispute
2. reciting the number of meetings held by the mediator in
an attempt to resolve the dispute
3. indicating the futility of further meetings
4. stating that as long as the parties adhere to their positions, no agreement appears possible in the immediately foreseeable future
5. advising the parties that in light of these factors, the
mediator is proposing the following solutions at this time . . . .
You should not permit any discussion about the merits of the
recommendations, but merely entertain questions relating to
clariﬁcation. Allow the parties to caucus and consider their
responses. You should not allow a party to key its strategy to a
recommendation. Always reserve decision as to whether or not to
make a recommendation.
§ 8:30

Substantive functions—Finalizing and ratifying
the agreement

The mediator may need to help the parties in preparing and
developing the written agreement. Elements of a good agreement
include:
1. Address all of the issues raised by the parties.
2. Use clear and succinct sentences, and short, numbered
paragraphs that address one issue at a time.
3. Spell out all sums of money.
4. Any strikeouts to correct errors should be initialed by the
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mediator and all the parties.
5. If at all possible, the agreement should be drafted to
reﬂect a balance of concession.
6. Speciﬁc statements of who does what, when, where and
how should be included.
7. Write out complete dates.
8. Include a plan for the unexpected and a default provision
which addresses what will happen if someone fails to perform.
The mediator should not characterize the agreement as to its
fairness and justness. In some cases, the mediator may need to
assist the parties in selling the agreement to their respective
constituencies. Conﬁne your remarks to explaining the contents
of the agreement, stating appreciation to the negotiating team,
and focusing on the gains contained in the ﬁnal agreement.
§ 8:31

Substantive functions—Monitoring the agreement

If requested by all the parties, the mediator may assist the
parties in monitoring the agreement. You may have to resolve
complaints of non-compliance, clarify any misunderstandings of
the roles and obligations of each party, and design appropriate
dispute or grievance resolution systems to handle disagreements
arising out of the agreement (i.e., fact-ﬁnding or arbitration).
§ 8:32

Sources of mediator power

To perform all of the above functions effectively, the mediator
must be acceptable to the parties and must be credible and
trustworthy. You cannot facilitate a settlement effectively unless
you gain the parties’ conﬁdence. They have to be willing to take
some risks with you. You must engender their trust, so that the
parties will not have inhibitions or reservations in talking with
you, explaining their viewpoints and positions, or revealing areas
of accommodation. You can establish credibility and earn their
trust by:
1. Maintaining awareness of nonverbal behavior.
2. Fully explaining your presence and role.
3. Demonstrating your willingness to learn about the circumstances of the dispute from the parties.
4. Showing objectivity and impartiality.
5. Explaining the conﬁdentiality of mediation.
6. Not making value judgments.
7. Conveying empathy and respect for each party’s problems
and concerns.
8. Controlling the meetings evenhandedly in order to facilitate
an agreement.
9. Maintaining equality of status and situational power be199
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tween and with the parties.
The mediator must convince the parties to engage in meaningful bargaining. The parties must be persuaded to trust your judgment about how to negotiate. Only if the parties are willing to
candidly share information and exchange ideas with the mediator, can you learn enough about the parties and their problems to
lead them to a viable solution. Think of a mediator’s power as
relying on the stability of an equilateral triangle. As long as both
parties perceive that you are impartial and evenhanded, the
triangle is stable; however, once one party has the perception
that you are partial, the triangle shifts and you lose power.

200

Copyright © 2018 Thomson Reuters, All Rights Reserved
Buy the full book at http://bit.ly/YarnGAADR

EMINENT DOMAIN
112 of 218

ROLES AND FUNCTIONS

OF

MEDIATORS

§ 8:34

Although these are the primary sources of mediator power, you
can obtain power by the way you describe yourself and your role.
Mediators often emphasize their expertise as dispute settlers or
as authoritative professionals, like lawyers or psychologists. In
court-connected programs, they might remind the parties that
they have been appointed by the court. Power is also obtained by
controlling the parties’ communications.1
§ 8:33 Tools for the mediator
The general tools employed by mediators are discussed in
Chapters 3, 4, 5, and 6, supra. Mediators should understand and
be able to identify the sources of conﬂict and barriers created by
disputing dynamics and how to approach and manage such
conﬂicts and barriers (§§ 3:2 to 3:8, supra). Mediators require
excellent communication skills. They must be sensitive to the nuances of verbal and non-verbal signals and have considerable
control over their own. Since the mediator may become the primary conduit of communication between the parties, they must
be able to listen, elicit, conﬁrm, convey, and reframe (§§ 3:9 to
3:14, supra). The conﬂict dynamic (§ 3:15, supra) is an analytical
tool allowing the mediator to isolate aspects of the conﬂict and
undertake strategies to move the dynamic to the “right” column
of the chart. The mediator performs many counseling functions,
including interest identiﬁcation (§ 4:10, supra) and litigation risk
analysis (§§ 5:1 et seq., supra). These functions may not have
been performed by legal counsel or are performed as a
supplement. Most mediators prefer to steer the parties toward
integrative bargaining whenever possible and use their knowledge of negotiation strategies and tactics to minimize destructive
competitive tactics (§§ 6:23 to 6:29, supra).
§ 8:34 Engagement agreement
If the parties selected you directly, you can use a mediator
engagement agreement, or consent to mediate, to start the process off on a constructive note. This agreement expands their
original agreement to mediate by including their additional commitments to participate in good faith and to be cooperative and
candid. The agreement should describe the mediation process
and the mediator’s role. It usually includes some ground rules on
conﬁdentiality (see § 15:73, infra). If the parties do not have a
[Section 8:32]
1

These additional sources of
power have been described critically
in Sibley and Merry, Mediator Settlement Strategies, 8 L. & Pol’y 7 (1986),

wherein the authors describe such
ascribed power as contrary to the
ideology of the mediation movement in
which power through shared values
and commonality with the disputants
has been stressed.
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mediation agreement between them, your mediator engagement
agreement can also serve as a mediation agreement. If you were
selected through an ADR provider, the provider has probably prepared the parties to some extent. Check the parties’ mediation
agreement or applicable mediation rules incorporated by agreement and create a supplemental agreement if necessary.
§ 8:35

Restrictions in court-connected and
administrative mediation

In private, voluntary mediation, the extent of the mediator’s
authority is limited only by the parties’ agreement and the rules
they incorporate into their mediator engagement agreement. As a
practical matter, anyone can terminate the mediation; therefore,
a mediator’s ﬂexibility is dependent on the parties’ continued tolerance of their efforts and actions. In court-connected or
administrative mediation, however, the mediator may be
restricted by the applicable statutes or rules that govern the
process. Check the applicable rules to determine your mediating
authority. You may not have as much control over the duration
and ground rules of the proceedings, conﬁdentiality may be proscribed, your freedom to make recommendations may be limited,
your continuing involvement after the conference is over or the
agreement is reached may be restricted, and the mediator engagement agreement may not be functional.
§ 8:36

The sequential classical model for mediation

As discussed in §§ 7:7 et seq., supra, the following simple fourstage model is preferred to describe most mediation:
I. Setting the Stage
1. Pre-conference preparation
2. Reach agreement on process, roles, and agenda
II. Deﬁning the Issues
3. Gather facts
4. Identify and clarify issues
III. Processing the Issues
5. Exploration of goals, objectives, and interests
6. Creation of alternative solutions
IV. Resolving the Issues
7. Negotiate
8. Obtain areas of agreement
9. Verify speciﬁcs of agreement
10. Prepare a written agreement
11. Move remaining issues toward resolution
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Pre-conference preparation

The mediator should prepare for the mediation by assuring
that the conference will be held at a neutral site; for example, an
AAA conference room or the courthouse is preferable to an
advocate’s conference room. The mediator should investigate the
site in advance to determine the logistics and seating. Logistically, the mediator should know the location of bathrooms, waiting rooms, and caucus rooms, if available. In addition to notetaking materials and the required forms such as the mediator
engagement agreement or a format for an agreement form, a ﬂipchart and colored markers may be useful. Once seated, the
participants should be able to see and address each other
unobstructed while not gaining power through the seating
arrangement. Chairs for the parties and their counsel should be
identical. A round table is preferable; however, when stuck with
a rectangular table, the mediator should take the “power seat” on
the end of the table closest to the door and remove the chair at
the other end. In addition to preventing the abuse of seating for
power, this position allows the mediator to easily escort parties
in and out of the room for caucuses. For larger groups or
multiparty mediation, try U-shape arrangements with the ﬂipchart and mediator standing at the open end. The mediator
should know the names of the parties and their counsel, make
sure there are no conﬂicts of interest which would compromise
neutrality and make necessary disclosures regarding personal or
professional acquaintances with any of the other participants,
mentally review the mediation process or reread applicable sections of this book, and read any materials the parties or
administering agency provided in advance. With respect to the
latter, some mediators prefer not to have written summaries of
the parties’ positions in advance, reasoning that such material
will bias the mediator and harden parties’ positions. Other mediators prefer the exchange of summaries in advance, reasoning that
some mediator knowledge of the issues will enhance the process,
particularly in factually or legally complex disputes. Arguably,
positions may be softened by parties who are forced to articulate
their positions and to read those of others.
§ 8:38

Opening statements—Reaching agreement on
process, roles, and agenda

The participants need to reach agreement on the process, roles,
and agenda. Although much of this can be accomplished in
advance by an ADR provider, the mediator needs to conﬁrm that
the other participants have a common understanding of these
points. This can be done through the mediator’s opening
statement.
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Purposes of the mediator’s opening statement:
1. To establish credibility, openness, and control of proceeding
2. To set a positive tone
3. To explain the mediation process and its value and describe what will be asked from the parties
4. To clarify the mediator’s role
5. To conﬁrm the participants’ common understanding of the
process and their consent to proceed
The following is a checklist of elements in logical order to
include in the standard private mediator opening statement:
I am . . .
No bias

You are?
Logistics

No judge

++++

Process

Emotion

Introduce yourself (qualiﬁcations, training,
knowledge of ﬁeld)
Disclaim any partiality/bias; no previous
acquaintance or relationship; disclosure if
there is a prior connection; no knowledge
of dispute other than what you have
reviewed in their position papers
Obtain names, addresses, and roles of all
present; determine settlement authority of
all persons present
Cover logistics—location of caucus rooms,
bathrooms, coffee machine, etc.; smoking
rules; timing of breaks, lunch; duration of
conference
Scope of mediator authority—no authority
to decide the case/impose a settlement;
does not make decisions for the parties;
facilitates discussions and helps parties
reach their own agreement; clariﬁes positions and assists parties to generate
alternative solutions
Convey something positive about the process, e.g., its success rate, the positive consequences of their voluntary commitment
to seek negotiated solutions
Explain mediation procedures/establish
ground rules; order of presentations,
uninterrupted statements; background of
dispute, issues, and needs to be uncovered
and discussed
Explain any ground rules regarding emotional outbursts, character assassination,
etc.
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Caucus

Agreement

Conﬁdentiality
????
Commit

Possibly will want to talk privately with
each party to clarify points or issues; order of caucusing; differing amounts of
time may be spent in caucus; the amount
of time is not signiﬁcant—what is
meaningful is the progress made in the
talks, and the parties’ trust in the judgment of the mediator to go where the
talks may be most productive
When agreement is reached, mediator
restates point-by-point; who will write
agreement; relationship of agreement to
ongoing litigation in court-connected
mediation
Conﬁdentiality of proceedings and limitations; caucus conﬁdentiality
Answer any questions about process, roles,
agenda
Obtain commitment from parties to begin
process and work together to resolve the
issues

Some mediators treat the opening as a statement of fact, essentially saying that “I’m in control, and this is the way it’s going
to be.” Other mediators check with the participants at each step
in the statement for consensus on the roles, procedures, and
ground rules. Whatever approach you use, it is important that
the opening statement demonstrate your control over the meeting and establish trust and rapport with the parties by your
speech, manner, body language, and management of process.
From the point of ﬁrst encounter, maintain equality of status between parties, and always project impartiality, competence, and
conﬁdence.
In Georgia, court-connected mediators must include speciﬁc
items in their opening statements as provided in Appendix C of
the Georgia Alternative Dispute Resolution Rules.1
§ 8:39 Opening statements—Deﬁning the issues
The purposes of this stage of the mediation are to maximize information exchange and to focus the participants on their mutual
problems. This can be accomplished in both joint and caucus
sessions.1 Individual party statements, often referred to as opening statements, in the ﬁrst joint session give the participants an
[Section 8:38]
1

See Appendix E, infra.

[Section 8:39]
1

See § 8:44, infra.
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opportunity to hear the other side’s point-of-view, often for the
ﬁrst time. The mediator uses these statements to become
educated about the factual aspects of the dispute, to determine
the extent of shared perspective, and to identify disputed issues.
The mediator uses open-ended questions to encourage an unrestricted ﬂow of information and direct or pointed questions to ﬁll
in the gaps. At the end of each or both of the statements, the
mediator summarizes the salient facts presented, eliminates red
herrings, and frames the issues in dispute. Eliciting (§ 3:11,
supra), conﬁrming (§ 3:12, supra), and reframing (§ 3:14, supra)
communication skills, as well as listening skills, are important in
this stage, particularly if the presenter has poor communication
skills. Even if the non-presenting party is not listening to their
opposition, they will listen to your summary of the opposition’s
statement.
The statements often have a cathartic effect on the disputants.
They get an opportunity to vent their positions, and, if they are
represented, the mediator should assure them that the disputants
will have an opportunity to embellish their lawyers’ statements.
Many have languished in litigation and are relieved ﬁnally to see
their lawyers promote their interests in a forum before a neutral
person. Be careful to control overly adversarial or emotional exchanges so as to minimize damage to the negotiating climate.
Use emotional management devices such as active listening. Look
for the source of the emotional conﬂict. In the jargon of principled
negotiation, separate the people from the problem and refocus attacks on people as attacks on the problem.
After the party statements, the participants can discuss and
further clarify the issues. They may have questions they want to
ask of each other, but be careful not to let questioning turn into
an impromptu deposition or hostile cross-examination.
§ 8:40

Processing the issues

The purpose of this stage is to establish the basis upon which
the parties can accept a solution. The two key components are
satisfaction of the parties’ interests and some objective criteria
with which to judge the validity of the solution. If movement is
going to occur, the parties have to uncouple from their impasse
positions. Instead of letting them go immediately to another position, the mediator tries to refocus the disputants on the goals,
objectives, and interests that they seek to satisfy by any position
they take. Once their positions are identiﬁed, the mediator helps
the parties prioritize these interests. Objective criteria, such as
trade custom or jury verdict reports, are identiﬁed also. The secondary purpose of this stage is to create and explore as many
alternative solutions as possible. The mediator encourages
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creative thinking and brainstorming in which the parties can
state possible solutions without committing or deciding on those
solutions. Since participants have inhibitions about discussing
their interests or exploring options in joint session, the mediator
can use caucuses. If the dispute is not amenable to integrative or
interest-based bargaining, the mediator uses this stage merely to
test parties’ assumptions and to determine the degree of ﬂexibility in the parties’ positions. This stage should launch the parties into ﬁnal bargaining. Consider the following checklist for this
stage:
1. Empathize with parties’ concerns.
2. Clarify parties’ facts, interests, priorities, and positions;
identify overlap and seek possible trade-offs.
3. Gain conﬁdence of each party to be candid.
4. Ask parties to generate possible solutions or alternatives.
5. Establish objective criteria for evaluating alternatives.
6. Discuss proposed solutions with each party; encourage
empathy; create doubts to soften each party’s positions; use information learned from the caucuses selectively, being careful
not to breach conﬁdentiality.
7. Transmit information between the parties, and reframe
viewpoints into understandable and more acceptable terms.
8. Communicate possibilities of movement between the parties; offer ideas as questions and not proposals; reassess needs
and priorities of the parties.
9. Test the validity of each party’s positions and views.
10. Get movement to occur and reward progress (i.e., develop
habits of agreement).
§ 8:41 Resolving the issues
The purpose of this stage is to reach agreement on the mutually acceptable solution. Even if the parties are engaged in
integrative bargaining in the previous stage, there is usually
some degree of positional bargaining in deciding on the “best”
alternative solution. The mediator is simply trying to avoid
impasse and maintain momentum toward resolution. After the
parties reach agreement or it becomes evident that they will not
reach agreement, the mediator brings them together (if they are
apart) and states the points of agreement.1 If issues are unresolved, the mediator will identify tasks for each party or another
[Section 8:41]
1

Mediators should note that
some law is emerging on agreements
reached during mediation. In Moss v.
Moss, 265 Ga. 802, 463 S.E.2d 9
(1995), the court found that one of the

provisions of a written settlement
agreement reached during a courtordered divorce mediation was merely
an agreement to reach agreement on a
process in the future; therefore, the
entire agreement was incomplete and
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process that may move them past the existing impasse. Consider
the following list of ways to avoid impasse and make strategic
moves:
In case of impasse: caucus, recap, doomsday (the negative
results if one does not negotiate), express feelings, change the
subject, attempt to get an agreement in principle, get a bridgeissue agreement, discuss remaining alternatives, ask a hypothetical question (the “what if” approach), give or get empathy, try a
quick close, diagram differences on a blackboard (often the differences separating the parties are slight), diagram points of agreement on the blackboard, use history and good association, change
locations, walk out (that’s right, the mediator walks out, but this
is brinkmanship and risky), invoke deadlines. To avoid the threat
of impasse:
1. Obtain areas of agreement on minor and major issues.
2. Narrow differences between the parties.
3. Deﬂate unrealistic or extreme demands and positions.
4. Emphasize progress and movement.
5. Stress the consequences of no agreement.
6. Eliminate unacceptable alternatives.
7. Seek overlap in positions.
8. Use leverage and external pressures.
9. Prevent backsliding and new outbreaks of hostility.
To terminate the mediation:
1. Obtain and ﬁnalize an agreement; verify speciﬁcs of agreement; make sure the terms are realistic, compliance-prone,
comprehensive, speciﬁc, and clear; prepare the written
agreement.
and/or
1. Obtain commitment to perform tasks (information sharing, reevaluation, follow-up meetings, etc.) that will break the
impasse or direct them into a suitable process (appraisal,
neutral fact-ﬁnding, arbitration, etc.).
2. End on a positive tone.
§ 8:42 Notes and note-taking
Notes and note-taking are necessary except in the simplest of
disputes. Be cognizant, however, of the tendency to be so absorbed
thus unenforceable (the offending portion of the settlement agreement
stated that the method of appraising
certain properties would be agreed
upon in the future by the parties’ attorneys). By contrast, in Hennessey v.
Froehlich, 219 Ga. App. 98, 464 S.E.2d
246 (1995), the parties participated in

a probate court-ordered mediation. Although no written agreement to settle
was reached in either the mediation or
in subsequent negotiations, the court
found that whether an oral enforceable agreement had been reached
concerning the division of certain property was a triable fact question.
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in note-taking that you do not appear to be listening to the
speaker. In order to listen better and appear to be listening, take
notes sparingly during the parties’ initial statements. You can
always ask questions to ﬁll in the details. Do not draw attention
to taking notes in response to a particular statement, as it gives
the parties the impression that the statement is of particular
importance. Try to be evenhanded when note-taking. Also
consider using your note pad as an aid by drawing a diagram of
the table and placing names of participants at their positions for
easy reference. List the crucial elements of your opening statement in light pencil in a top corner. For two-party disputes,
consider separating the page into two columns. Put notes from
the ﬁrst presenter (usually the claimant or plaintiff) in the left
column. The second speaker’s remarks are often directly responsive to and in the order of the ﬁrst speaker’s remarks; therefore,
you need only note points of contention in the right column and
directly adjacent to the ﬁrst speaker’s contradictory remarks. Different colored ink can differentiate your notes to yourself or
conﬁdential comments from participants’ statements. Typically,
mediators destroy their notes. To promote conﬁdentiality and
candor, tell the parties that you are taking notes only to help you
during the mediation and that you will destroy them afterwards.
§ 8:43 Essential and non-essential participants
Essential participants are the disputants themselves or, in the
case of corporate entities, a fully authorized representative from
that entity. If the disputants desire to have their legal counsel
participate or are depending on their lawyers to negotiate for
them, the mediator has little choice but to accommodate. Experience shows that advocates can either help or harm the mediation
process. If an advocate seems unusually obstructive, a caucus
may be in order. Consider bypassing the advocate and directing
the discussion to the client; after all, it is the clients’ dispute (or
should be). If a disputant is not going to participate, presumably
for some good reason, make sure that his advocate or representative has authority to settle at the mediation session. If there is
some limitation on authority, conﬁrm that someone with higher
authority is immediately available by phone or that the representative’s recommendation has a high likelihood of adoption.
Non-essential participants include witnesses, family members,
and experts. A summary of expert and other witness testimony
by the disputants or their advocates is usually sufﬁcient. In some
cases, the other disputants may desire to hear what the expert or
witness has to say ﬁrsthand, particularly if no depositions have
been taken. Once the expert has ﬁnished, the mediator should
seek to exclude him from the negotiations. Witnesses and experts
usually do not have a stake in the outcome, and their presence
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can disrupt negotiations and cause tactical power disparities.
Again, as a practical matter, the disputants can walk out if they
object to the exclusion of a non-essential participant. A disputant
may be relying on a family member to provide support and
comfort in the negotiations, so inquire as to family members’
roles before attempting to exclude them.
§ 8:44

Caucuses

The caucus is a tool unique to the mediator. After an initial
joint session, some mediators go straight to caucus until an agreement is reached. Some mediators never use caucuses, reasoning
that they only create suspicion and distrust. The better practice
may be for the mediator to reserve the right to caucus and to
determine whether or not a caucus will be constructive in a given
situation.
The mediator may want to use caucuses to seek information
that the parties are not willing to share in joint session or to
manage emotions. Here again, the mediator has the opportunity
to probe for information and use emotional management skills.
Caucuses are also useful to seek out hidden agendas, to save
face, to privately explore interests and alternative solutions, and
to employ positional bargaining at arm’s length. Caucus for a
reason. When starting a caucus, remind the party of your caucus
conﬁdentiality rule. There are two possible approaches to caucus
conﬁdentiality—everything said is conﬁdential, or the party is
responsible for telling the mediator what should remain
conﬁdential. Although the former may be more comforting to the
disputant, the latter gives the mediator more latitude and appears to work as well or better. Next, address that party’s
concerns, or let the disputant elaborate further on things said in
joint session or of interest to him. Be supportive and empathetic,
using active listening if necessary. This should be done before
launching into reality testing or an exploration of the party’s
weaknesses. If engaged in positional bargaining, prepare the way
for transmitting a settlement offer by softening up the recipient’s
position ﬁrst. All offers should be prefaced by the offeror’s
justiﬁcations or rationalizations. At the end of each caucus, summarize the useful information or offer that the party is giving
you permission to convey to the other side and conﬁrm conﬁdential information.
Here are some guidelines to keep in mind when employing
caucuses:
1. Demonstrate your willingness to learn from parties about
circumstances surrounding the dispute.
2. Ask each party to describe how it views the problem; ask
for a brief history, what it wants and why; ask clarifying ques211
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tions; determine how each side views the major issues; identify
particular concerns of each party.
3. Defuse emotions and control defensiveness or hostility.
4. Manage communication between the parties; prevent the
stall as well as the rush.
5. Gather as many facts as possible and clarify discrepancies.
6. Identify the parties’ positions by listening to what is said,
how, in which order, etc.
7. Review your understanding of the facts, issues, and positions with parties.
8. Avoid making value judgments and offering opinions.
§ 8:45 Techniques for reaching agreement
There are a number of well-known techniques that mediators
use to reach agreement.1 One fundamental technique is to reframe
a disputed issue as a mutual problem to be solved. For example,
in a dispute between a municipality and environmentalists over
the proposed siting of a waste incinerator, the issue could be
reframed as “How can an economically viable incinerator be
designed that does not pose a signiﬁcant risk of polluting the air
or groundwater?” This refocuses the parties on problem-solving.
This also raises a related technique called brainstorming in which
the mediator gets the participants to think of all the possible
ways to solve the problem without critique of or commitment to
the alternatives generated. By expanding the possible solutions,
the parties may more easily identify one that suits both their
interests.2
Another technique is use of a one-text or single negotiating text
document. After identifying the issues and interests, the mediator composes a broadly worded, generally acceptable proposal
which becomes a draft settlement agreement. The parties
circulate and revise the agreement so it is better tailored to their
[Section 8:45]
1
Many techniques are detailed in
the following publications: C. Moore,
The Mediation Process: Practical
Strategies for Resolving Conﬂict (–2d
ed. 1996); J. Folberg & A. Taylor,
Mediation: A Comprehensive Guide to
Resolving Conﬂicts Without Litigation
(1984); R. Fisher & S. Brown, Getting
Together: Building a Relationship
That Gets to Yes (–1988); and R. Fisher,
W. Ury & B. Patton, Getting to Yes:
Negotiating Agreement Without Giving
In (2d ed. 1991). Also available are
titles written for mediators who specialize in family, labor, public, or envi-

ronmental disputes.
2

The efﬁcacy of brainstorming is
debatable. Some studies show that it
can actually inhibit creativity by producing conformity (“groupthink”), or it
can be polarizing. One possible solution is to start by having individuals
work alone and then conduct a plenary
meeting in which each person lists
their ideas. For a better understanding of the pros and cons of brainstorming, see the works of psychologist Paul
Paulus. Paulus, P. B., & Nijstad, B. A.
(Eds.), Group creativity: Innovation
through collaboration. (2003).
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particular prioritized interests. A related approach is to reach an
agreement in principle. This often involves reframing the dispute
in the context of superordinate or shared values, upon which the
details of the agreement will be negotiated. Conversely, the
mediator may fractionate the dispute into smaller, more manageable issues and build agreements on each component. Another
technique is logrolling in which parties trade off on issues of differing utility. Finally, integrative or interest-based bargaining is
the primary mediator strategy, and to some extent almost all the
techniques mentioned in this section are dependent on some
degree of interest-based bargaining.
§ 8:46

Reality testing

Adversarial advocacy is designed to support a preconceived position for prevailing in a court of law, and in many cases, this
activity builds undue conﬁdence in the merits of one’s position
and blinds the disputants to their own interests and
vulnerabilities. As an objective, neutral sounding board, the
mediator can prevent disputants and their advocates from
dangerously overcrediting their own points of view. The mediator
makes each side think through and justify its factual assertions,
demands, views, and positions while considering and dealing
with the other side’s arguments. The mediator assists the
disputants in assessing the costs and beneﬁts of continuing the
dispute, of resolving the dispute, and of accepting various settlement alternatives.
Reality testing is a mediator technique commonly used when
the dispute is not amenable to integrative, interest-based negotiation strategies. Despite your best efforts as a mediator, some parties will impasse because they fail to appreciate the consequences
of failing to settle. Perhaps they have an inﬂated sense of entitlement or have not calculated the costs of achieving a litigated
outcome. At some point, the mediator may feel compelled to
engage in some reality testing. One method of reality testing is
“role reversal.” The mediator can try to get a party to appreciate
the point of view of the other or at least respond to the facts and
arguments presented by the opposition. A more direct form of
reality testing occurs when the mediator tests the assumptions
that underlie a party’s position. Consider the following
illustrations:
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Graphic “A” illustrates a typical positional bargaining situation.
The claimant’s position may be based on what he perceives to be
his probable adjudicated award minus the costs to achieve that
award. Conversely, the respondent’s position is based on his projection of an award for the claimant plus the costs of going
through an adjudicative process. In most cases, the claimant
overestimates his potential outcomes, the respondent underestimates his exposure, and both underestimate the costs of completing the adjudicative process. By testing the parties’ assumptions
on both projected outcomes and costs, the mediator may see the
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projected outcomes move closer and the costs expand as in graphic
“B.” Where there is overlap, the parties will settle.
The mediator can engage in a more sophisticated litigation risk
analysis with the parties, including a determination of worst
outcomes (WATNAs) in addition to the best outcomes (BATNAs).
(See Chapter 5 for a complete treatment). Typically, parties
ignore the possibility of an uncollectible portion of an award, the
costs of an appeal, an increase in contingency fees if the case goes
to trial, the disruption costs to business, the value of executive
time devoted to the litigation, the difference in value of having
money now versus getting it after a verdict, and the many
intangible costs. Candid reality testing should be done in caucus
and reserved until the parties are clearly at an impasse crisis. It
works best when there is an offer on the table with which to
compare. The mediator should test all assumptions by asking
questions rather than making statements of opinion. Reserve
your opinion as to whether the assumptions are sound or
unsound. Let the lawyers give information on the assumptions
surrounding projected litigation and the disputants opine as to
their personal costs. If the party is clearly overestimating their
strengths or blufﬁng, you may want to politely question the
soundness of the position based on your experience. Obviously,
this latter move is more credible when made by experienced
lawyer/mediators.
§ 8:47 Shadow mediation
In shadow mediation, the parties are not ready or willing to
negotiate, but they have agreed to allow a mediator to monitor
the progress of their adjudicative proceedings. During the course
of arbitration or judicial process, the mediator is available if the
parties want to negotiate. Intimate knowledge of the case allows
the mediator to identify opportunities for agreement and to mediate at any point without needing a brieﬁng. Shadow mediation is
expensive and usually unrealistic except in high stakes disputes
between large corporate entities. In arbitration, the shadow
mediator sits with the arbitrators in prehearing conferences and
in the hearing. As the parties gain a better understanding of the
dispute and the costs of adjudication, they become more amenable to the advances of the shadow mediator.
§ 8:48 Co-mediation
Mediators work with other mediators for a variety of reasons.
Complex or multiparty cases may simply be too time-consuming
and resource intensive for a single mediator. Sometimes it is
more efﬁcient to work several caucuses simultaneously. In some
cases, the diversity of the disputants is a primary impediment to
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resolution, i.e., cultural, language, religious, or gender differences
exacerbate dispute. A single mediator with cultural, linguistic,
religious, or gender characteristics matching one party will be
rejected or distrusted by the other; so a mediator with characteristics of the other party comes in to co-mediate. Many gender
based disputes are mediated by male and female co-mediators.
Co-mediators are engaged in disputes requiring expertise. Typically, one mediator is an expert mediator, while the other mediator is an expert in the disputed subject area and has some mediation training or experience. If the parties need serious reality
testing, the mediator with substantive expertise can do so and
risk losing power, while the expert mediator can hold back and
not jeopardize the parties’ perception of his impartiality. Finally,
co-mediation is an excellent opportunity to learn other techniques
and get feedback on your own.
Co-mediation requires good preparation and planning by the
mediators. Each should be perceived by the parties as equally in
control and authoritative. Co-mediators should divide the work
evenly and appropriately and be able to work well together. Comediators may have to caucus often to coordinate their strategies
and efforts.
§ 8:49

Public, multiparty mediation

Public policy mediation involves multiple parties and issues.
Often, the mediator’s most difﬁcult task is gaining entry to the
dispute. Interest groups have prepared positions and strategies
and formed coalitions which create barriers to intervention. The
mediator has to approach all the groups and gain their conﬁdence
by convincing them that he will act consistent with everyone’s
interests. The mediator may have to organize some groups and
develop spokespersons to make the negotiations more
manageable. In many of these disputes, the media is an external
pressure used by parties, and conﬁdentiality is not realistic. Generally, the “up front” work by the mediator is more important
than in simpler private disputes. Intense information gathering
and issue identiﬁcation will precede the development of an
agenda. In the meetings, the facilitation role of the mediator will
be more important than conciliation. Public policy mediation is
often conducted by a team of mediators, each of which works either with different interest groups or with different issues groups
composed of members of different interest groups.1
[Section 8:49]
1

For more information on this
topic, see Susan L. Carpenter and

WJD Kennedy, Managing Public
Disputes (– 2nd ed. 2001).
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Divorce mediation

Divorce mediation is the “bread and butter” of many mediators.
Divorce mediators usually acquire separate or additional training
which emphasizes the speciﬁc problem areas of divorce. Such
training tends to emphasize more therapeutic skills, the needs
and interests of minor children, legal requirements of custody
and support arrangements, and the other ﬁnancial issues surrounding divorce. The classic model of divorce mediation involves
several often highly structured two-or three-hour meetings and
stresses non-coercive techniques. The ﬁrst meeting is primarily
introductory, while the following meetings are devoted to speciﬁc
issues, e.g., property division, child custody, etc. Typically, the
parties’ lawyers do not participate in the mediation but do review
the draft settlement agreement.1
§ 8:51

Personal injury mediation

Personal injury disputes often lack the conﬂict dynamic necessary to engage in meaningful integrative bargaining.1 Typically,
the defendant (insured) is not a participant, the stakes are ﬁxed
(policy limits), the solution is limited to an exchange of money,
and there is no ongoing relationship between the claimant and
the insurance company. The interests of the participants are
directly opposed—the insurance company wants to settle for as
little as possible, while the claimant must satisfy his interests
with as much money as he can get. As a result, these cases are
classic situations for distributive or positional bargaining patterns and concomitant tactics. The parties’ respective chances at
trial are the primary focus of discussion. This is frustrating for
the mediator who may end up merely conveying offers and
[Section 8:50]
1

The following books provide a
more detailed look at issues associated
with divorce and family mediation:
Robert Coulson, Family Mediation (2d
ed. 1996); John M. Haynes and
Gretchen L. Haynes, Mediating Divorce
(1989); Carla B. Garrity and Mitchell
A. Baris, Caught in the Middle: Protecting the Children of High Conﬂict
Divorce (1994).
Advisory opinion 7, issued by
the Ethics Committee, January 3,
2007, clariﬁed the ethical issues for
mediators who are called upon to help
parties make child support calculations under Georgia’s revised child
support statute, which took effect

January 1, 2007.
See also Wright v. Burch, 331
Ga. App. 839, 771 S.E.2d 490 (2015)
(neither a trial court nor the parties
could reduce the total amount of child
support owed under an existing court
order). In response to Wright, the
Georgia Commission on Dispute Resolution issued Advisory Opinion 9,
November 2, 2016, warning mediators
that if the parties cannot accurately
calculate the actual child support arrearage, then the arrearage amount
can only be determined later by a
court.
[Section 8:51]
1

See § 7:35, supra.
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demands back and forth. Reality testing takes on larger importance in these mediations.
Just because the parties are playing positional games in the
personal injury mediation, do not ignore the interest element,
particularly that of the claimant. After their advocates take a
share of the settlement, claimants may have to pay for outstanding out-of-pocket expenses, future corrective surgery, or ongoing
related medical bills. The recovery of lost wages may be important, depending on the tax considerations. Even more intriguing
for the mediator is the possibility of other interests unrelated to
the accident; for example, claimants may want enough money to
put a down payment on a home or take a vacation. The search for
interests raises the possibility of structured settlements. A claimant may not be capable of managing his money or may not need
the money until his children need it for college. Structured settlements allow the insurance company to pay less in current dollars, while the claimant can satisfy interests over time that
require larger sums. Discussion of structured settlements should
be reserved until the parties are at an impasse over a relatively
small gap that can be bridged by the structure. Since structured
settlements are essentially annuities, higher interest rates will
bridge a larger gap. Some insurance companies will structure
almost any amount, while others structure only amounts over
$100,000.2
§ 8:52

From conciliatory to adjudicative: how far can you
go?
Many proponents of mediation favor a model in which the
mediator is primarily conciliatory and should not be coercive,
controlling, or directive and in which the parties’ own norms are
more important than law. The more a mediator coerces, controls,
directs, and adjudicates, the closer the process moves toward the
outer boundaries of mediation and into arbitration. Some mediators tend toward adjudicating and controlling out of habit or lack
of patience, particularly some retired judges and many lawyers
who are simply more comfortable with the adjudicative model.
Such mediators can get a reputation for being coercive and
“strong arming” the parties, many of which report a “mediation
hangover” after settlement. Be cognizant that you may have
considerable inﬂuence and power over the parties; therefore, you
may have greater responsibilities for the outcome as you press
2

For more information on the use
of mediation in personal injury cases,
see Hensler, A Glass Half Full, A Glass
Half Empty: The Use of Alternative
Dispute Resolution in Mass Personal

Injury Litigation, 73 Tex. L. Rev. 1587
(1995); Zdancewicz, Alternative
Dispute Resolution in the Personal
Injury Forum, 26 U. Mem. L. Rev.
1169 (1996).
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the boundaries. Also realize that if you go too far, you may lose
the stability of the mediator power triangle (see § 8:32, supra)
and your effectiveness as a mediator.
The conﬂict dynamic of personal injury disputes raises interesting questions about the efﬁcacy of a purely conciliatory, noncoercive model for every dispute. That model works ﬁne if the
conﬂict dynamic is in the right-hand, or easier, column (see § 3:15,
supra), but it is less effective when the dynamics favor the lefthand, or more difﬁcult, column and have little hope of shifting.
Lacking relations and integrative solutions, disputants rely primarily on legal norms and projected adjudicative outcomes for
settlement direction. Often they want the neutral to give them
leadership and direction. Sometimes, they desire a case evaluation and advisory adjudication. In “fact-based” mediation, occasionally used in construction disputes,1 the mediator is also a
fact ﬁnder. The mediator investigates the disputes and drafts a
conﬁdential report for each party, laying out the weaknesses of
that party’s case or position. The report also contains a projected
arbitration award or trial verdict based on the mediator’s analysis, including costs, and a recommended settlement. A similarly
activist model is used by a well-known mediator of commercial
disputes, Kenneth Feinberg. Under this model, the parties meet
together at the beginning to get acquainted with the mediator
and the ground rules. A subsequent joint meeting is held only for
the parties to make summary presentations of their cases to each
other; otherwise, the mediator controls all communication and
bargaining between the parties. The mediator meets with the
parties separately to gather additional facts and then presents
them with a settlement proposal. Their reactions to the mediator’s
proposal are kept conﬁdential. The mediator then engages in
shuttle diplomacy to achieve closure.2 Both of these activist,
adjudicative mediation models require considerable conﬁdence
and trust in the mediator.3
[Section 8:52]
1

See Marcus and Marcus,
Fact-Based Mediation in the Construction Industry, 42 No. 3 Arb. J. 6 (Sept.
1987).
2
See K. R. Feinberg, Avoiding
Litigation Through Nonbinding Mediation (Alliance of American Insurers,
1987), reprinted in J. S. Murray, A. S.
Rau & E. F. Sherman, Processes of
Dispute Resolution: The Role of
Lawyers 320–24 (Foundation Press
1989).

3
For a discussion of evaluative,
conciliatory and other models of mediation, see L. Riskin, Understanding
Mediators’ Orientation, Strategies and
Techniques: A Grid for the Perplexed,
1 Harv. Negot. L. Rev. 7 (1996); and L.
Riskin, Decision-Making in Mediation:
The New Old Grid and the New New
Grid System, 79 Notre Dame L. Rev. 1
(2003); see also D. Golann, Mediating
Legal Disputes: Effective Strategies
for Lawyers and Mediators (Aspen
Law and Business / Little Brown and
Co., 1996).
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1.

Overview
Rails-to-trails takings are a relatively recent phenomenon. They arise

generally from Congress’s desire to preserve unused railroad corridors for potential
future railroad use. More specifically, they arise from the 1983 amendments to the
Federal Trails Act, which gave federal regulators the power to block the
abandonment of unused railroad rights-of-way and to convert them to interim
public recreational uses. This federal action blocking the abandonment of a railroad
easement—and thereby preventing the fee-simple owner from regaining the use of
its property unburdened by the easement—is what gives rise to the taking.
Rails-to-trails takings cases must be brought by the property owners against
the United States in the Court of Federal Claims, seeking compensation under the
Fifth Amendment. But it is state property law that determines the parties’ rights
and determines whether a taking has occurred. This paper first looks at the Trails
Act amendments and federal case law applying them in Fifth Amendment takings
cases. The paper then reviews Georgia property law as it bears on the three key
questions to be answered in a rails-to-trails takings case: Does the railroad hold feesimple title or an easement? If the railroad holds an easement, is that easement
broad enough to allow interim recreational trail use? And regardless of how broad
the railroad’s easement may be, was the easement already abandoned before the
federal government stepped in to preserve it and convert it to trail use?
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2.

The Statutory Basis—The Federal Trails Act Amendments of 1983
Rails-to-trails laws have their origin in the declining use of passenger and

freight rail service in the late twentieth century. As the Interstate Highway System
reduced demand for rail service, railroads shed expenses by pulling up their tracks
and abandoning underused lines. The 272,000-mile rail network the country had
built by 1920 had shrunk to 141,000 miles by 1990, and was projected to shrink
further. Presault v. Interstate Commerce Commission, 494 U.S. 1, 5 (1990)
(“Presault I”). Policymakers worried that the country’s rail system—pieced together
at great expense over 150 years—would be needed again one day, and they sought
ways to keep it intact. Presault I, 494 U.S. at 5.
Congress’s first effort came in the Railroad Revitalization and Regulatory
Reform Act of 1976, which encouraged conversion of abandoned railroad corridors to
recreational and conservation uses. 49 U.S.C. § 10906; Presault I, 494 U.S. at 5-6.
But Congress soon became dissatisfied with the results of the 1976 act. “The concept
of attempting to establish trails only after the formal abandonment of a railroad
right-of-way,” a 1983 House committee report observed, “is self-defeating.” H.R.
Rep. 98–28, at 8 (1983) (March 9, 1983, Report of the House Committee on Interior
and Insular Affairs). Many railroads hold easements over their rights-of-way, not
fee-simple title. Presault I, 494 U.S. at 8. Under state property laws, when railroads
abandon their railroad uses they abandon their railroad-purpose easements, leaving
the fee-simple owners with unrestricted use of their newly unencumbered
properties. Id. “[O]nce a right-of way is abandoned for railroad purposes,” the
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Congressional committee noted, “there may be nothing left for trail use.” H.R. Rep.
98–28, at 8–9 (1983).
Congress addressed this problem in the National Trails System Act
Amendments of 1983, codified at 16 U.S.C. §§ 1241 et seq. The Trails Act
amendments allowed railroads to negotiate agreements with state, local, and
private trail sponsors to assume the management of and the liabilities for unused
railroad rights-of-way. 16 U.S.C. § 1247(d). If an agreement was reached, the
railroad corridor would be converted to interim recreational use and preserved for
potential future reactivation for railroad use. Id. The key provision of the
amendments, § 1247(d), overcame the obstacle presented by state property laws by
declaring that a “railbanked” right-of-way (one converted for interim recreational
use and preserved for potential future reactivation) would not be deemed to be
abandoned for railroad purposes:
[I]n furtherance of the national policy to preserve
established railroad right-of-way for future reactivation of
rail service, to protect rail transportation corridors, and to
encourage energy efficient transportation use, in the case
of interim use of any established railroad rights-of-way
[for recreational uses under the Trails Act], if such
interim use is subject to restoration or reconstruction for
railroad purposes, such interim use shall not be treated,
for purposes of any law or rule of law, as an abandonment
of the use of such rights-of-way for railroad purposes.
Id. (emphasis added).
The House committee believed this one provision would solve the problems
with the 1976 act. H.R. Rep. 98–28, at 8. Railbanking a railroad right-of-way under
§ 1247(d) would benefit the public now by making more railroad corridors available
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for recreational use. It would benefit the public in the future by preserving railroad
corridors for potential future rail use. And it would benefit the railroads by allowing
them to discontinue service on unprofitable lines, pull up their tracks, and shift the
expenses and liabilities associated with the corridor to public and private
recreational-trail sponsors. Id. at 8–9. The one group whose interests Congress did
not expressly address in the 1983 Trails Act amendments were the fee-simple
owners whose state-law property rights § 1247(d) was designed to defeat. That was
left to the courts.
3.

Constitutionality of the 1983 Trails Act Amendments—Presault I
The United States Supreme Court heard a constitutional challenge to the

1983 Trails Act amendments in 1990 in Presault v. Interstate Commerce
Commission, 494 U.S. 1 (1990) (“Presault I”). More than ten years after the
Vermont Railway had stopped using the right-of-way over the Presaults’ land and
pulled up its tracks, the Presaults asked the Interstate Commerce Commission for a
certificate of abandonment. Id. at 9. The Railway and the State of Vermont (which
held the right-of-way and leased it to the Vermont Railway) responded by asking
the ICC to allow them to railbank the right-of-way under the Trails Act
amendments and an agreement with the City of Burlington. Id. The ICC approved
the railbanking, and the Presaults appealed, challenging the amendments as an
invalid exercise of the Commerce Clause power and an unconstitutional taking
without compensation in violation of the Fifth Amendment. Id. at 9–10.
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The Supreme Court rejected the Commerce Clause challenge, noting the
amendments’ dual purposes (to promote recreational trails and to preserve railroad
rights-of-way for future use) and calling both valid congressional objectives.
Presault I, 494 U.S. at 17–19. Turning to the Fifth Amendment challenge, the Court
explained that the Fifth Amendment is not a restriction on governmental power,
only a guarantee of compensation when the exercise of that power takes private
property. Id. at 11. The Court decided that the Trails Act amendments did not need
a specific provision for compensating property owners because another law, the
Tucker Act, gave the U.S. Court of Federal Claims jurisdiction over claims against
the federal government for damages founded on the constitution or any statute or
regulation. Id. at 11–17 (citing 28 U.S.C. § 1491(a)(1)). The Court concluded that the
Presaults had a remedy in the Court of Federal Claims under the Tucker Act for
any taking resulting from the 1983 Trails Act amendments and upheld the
amendments as constitutional. Id. at 12–17.
The Court declined to say whether the ICC’s decision allowing the
railbanking of the right-of-way over the Presaults’ property constituted a
compensable taking, leaving that question to future litigation in the Court of
Federal Claims. Presault I, 494 U.S. at 17. But in a concurring opinion, three
Justices specifically rejected the Second Circuit’s view that railbanking under the
Trails Act amendments could never constitute a taking. Id. at 20–25 (O’Connor, J.,
joined by Scalia and Kennedy, JJ.). They reiterated that state law defines the
interests of the fee-simple owners, and they argued that the ICC’s power to regulate
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the abandonment of railroad easements does not excuse the government from its
Fifth Amendment obligations if the exercise of that power results in a taking of
state-law property rights. Id. at 20–24.
4.

Railbanking as a Fifth Amendment Taking—Presault II
The Presaults followed the Supreme Court’s direction and brought their

takings claim under the 1983 Trails Act amendments to the Court of Federal
Claims. Their appeal to the Court of Appeals for the Federal Circuit was decided en
banc in 1996 in Presault v. United States, 100 F.3d 1525 (Fed. Cir. 1996) (“Presault
II”). There, the Federal Circuit decided that whether a taking has occurred in a
rails-to-trails case depends on the answers to three questions: First, who owns the
railroad-corridor property? If the railroad acquired fee-simple title, the adjacent
property owners would have no interest in the corridor that could be taken. Second,
if the railroad only acquired an easement, is the easement limited to railroad uses,
or is it broad enough to include recreational trail use? If the easement is broad
enough to cover trail use, the fee-simple owner will have no cause to complain. And
third, even if the easement is broad enough to cover recreational trail use, was the
easement terminated or abandoned before the alleged taking? Presault II, 100 F.3d
at 1533, 1552.
Addressing the Presaults’ takings claim, the Federal Circuit applied Vermont
law to the 1899 railroad deeds and concluded that the railroad had only acquired an
easement, leaving fee-simple title in the Presaults’ predecessors. Presault II, 100
F.3d at 1534–37. The court next considered the scope of the easement and concluded
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that under Vermont law, an easement for railroad purposes does not allow
recreational hiking and biking trails. Id. at 1541–44. Finally, the court held that the
railroad had abandoned its easement several years before the ICC’s railbanking
decision by discontinuing its railroad use and taking up its tracks. Id. at 1544–49.
The court concluded that the City of Burlington’s use of the former railroad right-ofway for recreational trails constituted a taking requiring compensation to the
Presaults. Id. at 1552. (The court noted that the easement’s limited scope and its
prior abandonment furnished alternative and independent grounds to find a taking.
Either way, the court said, the ICC’s decision allowing the easement’s continuation
and an interim trail use created a new and different easement preventing the
Presaults from enjoying their unburdened fee. Id. at 1549, 1550–51.)
Since 1996, the Federal Circuit and the Court of Federal Claims have
continued to apply Presault II’s three-part analysis and have held that where a
railbanking decision issued by the ICC (or its successor, the Surface Transportation
Board) revives an abandoned easement or allows a new use, a taking has occurred,
and the United States owes just compensation to the property owner under the
Fifth Amendment. See, e.g, Chicago Coating Co., LLC v. U.S., 892 F.3d 1164, 1170
(Fed. Cir. 2018); Toews v. U.S., 376 F.3d 1371 (Fed. Cir. 2004); Jackson v. U.S., 135
Fed. Cl. 436, 453 (2017); Hardy v. U.S., 127 Fed. Cl. 1, 7 (2016).
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5.

Reviewing the Three Presault II Factors Under Georgia Law
The respective property rights of railroads and adjacent property owners are

determined by state law. Presault II, 100 F.3d at 1534. This section considers the
three Presault II factors under Georgia law.
5.1

Easement or Fee-Simple Title

The first question asked in Presault II is, who owns the railroad-corridor
property? Or, asked differently, did the original grant to the railroad convey feesimple title or an easement? Presault II, 100 F.3d at 1533, 1552. “It is not always
easy,” the Georgia Supreme Court has said, “to determine whether an instrument
conveys a mere easement over land or title thereto.” Johnson v. Valdosta, M. &
W.R. R. Co., 169 Ga. 559 (1929).
What is the test by which we determine whether a deed
creates an easement in, or coveys title to, land? The
crucial test is the intention of the parties. In arriving at
this intention, we must look to the whole deed, and not
merely upon disjointed parts of it. The recitals in the
deed, the contract, the subject-matter, the object, purpose,
and the nature of restrictions or limitations, and the
attendant facts and circumstances of the parties at the
time of the making of the deed, are to be considered.
Id. See also Jackson v. Rogers, 205 Ga. 581, 586 (1949) (“Many of the cases are very
close, and the differences in the facts and in the provisions of the various
conveyances dealt with are slight indeed, and this renders a decision of the question
here presented most difficult.”).
Following are some of the factors Georgia courts have used to distinguish
grants of fee-simple title from easements. None, taken alone, is determinative.
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•

The description of the route. An instrument that does not identify
the specific route but leaves it to be determined by the placement of
the tracks is more likely to be an easement. Askew v. Spence, 210 Ga.
279, 279 (1954); Gaston v. Gainesville & D. Electric Ry. Co., 120 Ga.
516 (1904); Latham Homes Sanitation, Inc. v. CSX Transp., Inc., 245
Ga. App. 573, 574–75 (2000). A route that varies in width also suggests
an easement. Askew v. Spence, 210 Ga. 279, 279 (1954).

•

The consideration given. A substantial sum tends to indicate a feesimple conveyance, while a nominal sum tends to indicate an
easement. Jackson v. Sorrells, 212 Ga. 333, 334 (1956); Askew v.
Spence, 210 Ga. 279, 279 (1954); Duggan v. Dennard, 171 Ga. 622
(1930); Johnson v. Valdosta, M. & W.R. R. Co., 169 Ga. 559 (1929). But
the Georgia Supreme Court has found conveyances of fee-simple title
even where the consideration was nominal. Jackson v. Rogers, 205 Ga.
581, 589 (1949); Woods v. Flanders, 180 Ga. 835 (1935).

•

The phrase “right-of-way.” This phrase can have two different
meanings. Where it appears to have been used to describe the
particular strip of land conveyed—that is, as words of description
rather than of tenure—it is consistent with a grant of fee-simple title.
Johnson v. Valdosta, M. & W.R. R. Co., 169 Ga. 559 (1929); Atlanta, B.
& A. Ry. Co. v. Coffee County, 152 Ga. 432 (1921). But where it appears
to have been used to describe the nature of the rights conveyed—the
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right of passage across another’s land—it is consistent with the grant
of an easement. Duggan v. Dennard, 171 Ga. 622 (1930); Johnson v.
Valdosta, M. & W.R. R. Co., 169 Ga. 559 (1929); Atlanta, B. & A. Ry.
Co. v. Coffee County, 152 Ga. 432 (1921).
•

The phrase “for railroad purposes.” This and other phrases
indicating a particular use tend to signify an easement. Askew v.
Spence, 210 Ga. 279, 279 (1954). But it is not determinative: deeds
conveying land “for railroad purposes” or “for depot purposes” may also
convey fee-simple title. Jackson v. Rogers, 205 Ga. 581, 587, 588–89
(1949); Tift v. Savannah, F. & W. Ry. Co., 103 Ga. 580 (1898).

•

The phrase “fee simple,” or “forever in fee simple.” This phrase
may signify a grant of fee-simple title. Jackson v. Rogers, 205 Ga. 581,
588 (1949). But it is not determinative. Where other factors indicate an
easement, the phrase “fee simple” or “forever in fee simple” may be
interpreted simply as describing the duration of the easement.
Tompkins v. Atlantic Coast Line R. Co., 89 Ga. App. 171, 176 (1953);
Atlanta, B. & A. Ry. Co. v. Coffee County, 152 Ga. 432 (1921); Georgia
& F. Ry. v. Swain, 145 Ga. 817 (1916).

•

A warranty of title. An instrument that does not warrant title is
more likely an easement. Askew v. Spence, 210 Ga. 279, 279 (1954). A
warranty of title, taken together with other language, like the phrase
“forever in fee simple,” can signify a grant of fee-simple title. Johnson
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v. Valdosta, M. & W.R. R. Co., 169 Ga. 559 (1929); Latham Homes
Sanitation, Inc. v. CSX Transp., Inc., 245 Ga. App. 573, 575 (2000).
•

The retention of rights by the grantor. Where the grantor retains
certain rights in the right-of-way, such as the right to cultivate so
much of the land as does not interfere with the railroad use, the
instrument is more likely an easement. Jackson v. Sorrells, 212 Ga.
333, 334 (1956); Askew v. Spence, 210 Ga. 279, 279 (1954); Latham
Homes Sanitation, Inc. v. CSX Transp., Inc., 245 Ga. App. 573, 574
(2000).

•

The enumeration of other specific rights of the grantee. Where
the instrument gives the railroad other specific rights, such as the
right to cut timber and move soil as necessary for the railroad use, the
instrument is more likely an easement. Askew v. Spence, 210 Ga. 279,
279 (1954); Latham Homes Sanitation, Inc. v. CSX Transp., Inc., 245
Ga. App. 573, 575 (2000).

The Court of Federal Claims recently applied Georgia law to three different
deeds in a rails-to-trails taking to decide which ones conveyed fee-simple title and
which ones conveyed easements. The three deeds are set out in the three following
examples just as they appear in the court’s decision. Read them and see what you
think. The court’s conclusions are presented afterwards.
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Easement or Fee-Simple Title?
Example No. 1—The Armstrong Deed
This Indenture Witnesseth That the undersigned W.W.
Armstrong has bargained sold and conveyed to the Middle
Georgia & Atlantic Railway Company, a Corporation of
Said State the following property—A strip of land
situated in the 477 G.M. District Newton County. Fifty
feet wide, the same being twenty five feet on each side [of]
the center line of said Railroad for a right-of-way of said
Railroad, or for any other use, in the discretion of said
Company, and more particularly described as follows—
Along a recent survey made by said Railway Co. through
my land in said State & County. The consideration of this
Deed is the sum of seven no/100 dollars paid by said
Company to the undersigned before the execution of these
presents. To Have and to Hold the said described land,
with its members and appurtenances unto the said
Middle Georgia & Atlantic Railway Company, its
successors and assigns forever. And the said W.W.
Armstrong will forever warrant and defend the title
hereby conveyed to the said Railroad Company against
any and every person whatsoever. In witness whereof, the
said W.W. Armstrong has hereunto set his hand and
affixed his seal, and delivered these presents, this the 1st
day of May 1890.
Example No. 2—The Robinson Deed
THIS INDENTURE, Made the this ____ day of April in
the year of one thousand eight hundred and ninety-nine
between J.E. Robinson of the State of Georgia and County
of Newton of the first part, and the Central of Georgia
Railway Company, a corporation created and existing
under the laws of the State of Georgia, of the second part:
WITNESSETH: that the said party of the first part, for
and in consideration of the sum of Two Hundred and
seventy-five and no/100 ($275.00) dollars, to him in hand
paid by the said party of the second part, at or before the
ensealing and delivery of these presents, the receipt
whereof is hereby acknowledged, has granted, bargained,
sold and conveyed and by these presents does grant,
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bargain, sell, and convey unto said party or the second
part, and to its successors and assigns forever, all that
certain tract or parcel of land:
Beginning at the Southwest corner of the land of the said
J.E. Robinson where it intersects the property of W.C. Lee
on the South and B.F. Camp on the West; thence running
in an Easterly direction on the line dividing said Robinson
& W.C. Lee to a point where said land is intersected by a
public road leading to Carroll’s Brick Yard; thence along
said public road to the right of way line of the Central of
Ga. Ry. Co.; thence in a Westerly direction along the
Southern line of said right of way and parallel therewith
and distant 50 feet from the center thereof to the
intersection of said right of way by the property of B.F.
Camp; thence in a Southerly direction along said property
line to point of beginning. Containing in all 2.00 acres,
more or less, situated in the State of Georgia County of
Newton; the exact metes, bounds, & location being shown
on map attached & made a part hereof.
TO HAVE AND TO HOLD the said above described
property, together with all and singular the rights,
members, and appurtenances thereto in anywise
appertaining or belonging to the only proper use, benefit
and behoof of the said party of the second part, its
successors and assigns, in FEE SIMPLE forever.
And the said party of the first part, will and his heirs,
executors and administrators shall the afore granted
premises unto said party of the second part its successors,
heirs, executors, administrators and assigns forever
warrant and defend, by virtue of these presents. IN
WITNESS WHEREOF, The said party of the FIRST part
has hereunto set his hand and seal the day and year
above first written.
Example No. 3—The Lee Deed
This Indenture witnesseth that the undersigned W.B. Lee
has bargained, sold and conveyed to the Middle Georgia &
Atlantic Railway Company, a corporation of said State,
the following property: A strip of land situated in the 462
G.M. District of Newton County, the width to be what is
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necessary for Railroad purposes for said Railroad, as a
right-of-way, more particularly described as follows:
This right-of-way is in the City of Covington, and in the
South eastern portion of the City limits, passing through
the eastern portion of the lot bought by said W.B. Lee
from Jon L. Sibley—The consideration of this deed is the
sum of one hundred and fifty dollars, paid by said
Company to the undersigned before the execution of these
presents. To have and to hold said described land, with its
members and appurtenances unto the said Middle
Georgia and Atlantic Railroad Company, its successors
and assigns, forever.
And the said W.B. Lee will forever warrant and defend
the title hereby Conveyed to the said Railroad Company
against any and every harm whatsoever. In witness
whereof, the said W.B. Lee has hereto set his hand and
affixed his seal, and delivered those presents the 2nd day
of June 1894. Signed, sealed and delivered.
The Court of Federal Claims considered these three deeds in 2016 in Hardy v.
United States, a rails-to-trails takings case arising from the railbanking of a
corridor in Newton County, Georgia. Hardy v. U.S., 127 Fed. Cl. 1 (2016). The
railroad petitioned the Surface Transportation Board to abandon the corridor, and
the Newton County Trail Path Foundation expressed interest in negotiating a trailuse agreement with the railroad. Hardy, 127 Fed. Cl. at 6. The plaintiff brought a
class-action suit seeking compensation under the Fifth Amendment for himself and
111 other similarly situated plaintiffs. Id.
Beginning with the Armstrong deed (Example No. 1 above), the court noted
that the deed conveyed a “strip of land” designated as a “right of way” for the
railroad, which suggests an easement. Hardy, 127 Fed. Cl. at 12. It also noted that
the deed said how the land would be used—for railroad purposes—a statement that
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would have been unnecessary if the land were conveyed in fee simple. Id. And it
noted that the consideration paid was small. Id. The court concluded that these
factors, taken together, indicated that the Armstrong deed conveyed an easement,
not fee-simple title. Id.
Turning to the Robinson deed (Example No. 2 above), the court first noted
that the deed conveyed a “strip of land,” which often signifies an easement. Hardy,
127 Fed. Cl. at 15. On the other hand, the lack of any statement that the property
would be used “for railroad purposes” tended to indicate a grant of fee-simple title.
Id. And so did the large amount of consideration ($275). Id. The court also noted
that the deed contained both a warranty clause and a statement that the property
was being conveyed in fee-simple forever, which, taken together, also suggest a feesimple conveyance. Id. The court concluded that the Robinson deed conveyed feesimple title. Id.
Finally, considering the Lee deed (Example No. 3 above), the court first noted
that the deed described a “strip of land” designated as a “right-of-way” for the
railroad, which tends to indicate an easement. Hardy, 127 Fed. Cl. at 13. But the
court also noted that the consideration paid was substantial, which tends to
indicate a transfer of fee-simple title. Id. at 13–14. The court noted that the
grantor’s warranty of title also suggested a fee-simple transfer. Id. at 14. Based on
these factors, the court initially concluded that the Lee deed conveyed fee-simple
title. Id.
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Then, on the plaintiff’s motion for reconsideration, the court changed its mind
about the Lee deed. Hardy v. U.S., 129 Fed. Cl. 513, 516–18 (2016). The court
examined the amount of consideration more carefully and this time concluded that
it was not determinative either way. Hardy, 129 Fed. Cl. at 517–18. Then the court
noted that the strip of land conveyed was not a specific width, but was described as
being whatever was necessary for the railroad’s purposes, a factor that tends to
suggest an easement. Id. at 518. The court also believed the deed’s description of
the grant as a right-of-way suggested an easement. Id. Finally, the court cited deed
language not included in the court’s first decision stating that the amount of
consideration was determined by a “committee of arbitors.” Id. This indicated to the
court that the Lee deed had concluded a condemnation, which could only result in
an easement, not fee-simple title. Id. (citing Atlanta B. & A. Ry. Co. v. Coffee
County, 152 Ga. 432 (1921)). The court decided it had erred in its initial reading and
now concluded that the Lee deed conveyed only an easement. Id.
5.2

Permitted Uses Under a Railroad-Purpose Easement

The second question asked in Presault II is, if the railroad acquired only an
easement, is that easement limited to railroad uses, or is it broad enough to include
recreational trail use? Presault II, 100 F.3d at 1533, 1552. Georgia courts have held
that an easement given for railroad purposes only allows use for railroad purposes.
E.g., Tompkins v. Atlantic Coast Line R. Co., 89 Ga App. 171, 180 (1953) (easement
granted for railroad purposes did not allow an electric power transmission line
unconnected with the operation of the railroad).
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But what about an easement for the construction of a railroad “and for all
other purposes”? The Georgia Supreme Court considered such a deed in 1930 in
Duggan v. Dennard:
The property hereinbefore described and herein conveyed
to be used by the said party of the second part in such
manner as it may deem proper in the construction and
equipment of its railroad from the Town of Pitts, Wilcox
County, to the City of Hawkinsville, Pulaski County, Ga.,
or such other points as said party of the second part may
hereafter elect and for all other purposes.
Duggan v. Dennard, 171 Ga. 622 (1930) (emphasis added). Although the question
presented was whether the instrument granted fee-simple title or an easement, the
Court interpreted the phrase “for all other purposes” narrowly:
The use of the language last quoted, to our minds, clearly
denotes that it was not the intention of the grantor that
his lot of land should be alienated in fee, but that it
should be used only for the purpose of the construction
and equipment of the named railroad. The words “for all
other purposes,” construed with its associate language,
does not extend further than to include all other purposes
“proper in the construction and equipment” of the named
railroad.
Duggan v. Dennard, 171 Ga. 622 (1930).
In rails-to-trails cases decided under Georgia law, the Court of Federal
Claims has twice held that easements granted for railroad purposes or “for any
other use” are limited to railroad purposes and do not allow recreational trails. In
one case, the court relied on the Georgia Supreme Court’s Duggan v. Dennard
decision for its holding. Hardy v. U.S., 127 Fed. Cl. 1, 19–21(2016). In the other
case, the court relied on the railroad’s charter and contemporaneous Georgia
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statutes to conclude that the railroad grantee lacked the power to operate
recreational trails, and therefore that the parties to the easement could not have
contemplated that use. Jackson v. U.S., 135 Fed. Cl. 436, 471–72 (2017).
5.3

Easement Abandonment

The third question asked in Presault II is, if the railroad acquired only an
easement, was that easement terminated or abandoned before the alleged taking?
Presault II, 100 F.3d at 1533, 1552. Easement abandonment under Georgia law “is
largely a question of intent.” Gaston v. Gainesville & D. Electric Ry. Co., 120 Ga.
516 (1904). An easement conveyed by express grant cannot be lost except by express
abandonment or by such conduct as would be tantamount to an express
abandonment. Hampton Ridge Homeowners Ass’n, Inc. v. Marett Properties, Ltd.,
265 Ga. 655, 656 (1995); Ford v. Harris, 95 Ga. 97 (1894); Barnes v. Cheek, 84 Ga.
App. 653, 655 (1951).
Intent to abandon requires “evidence of a clear, unequivocal and decisive
character.” Duffy Street S.R.O., Inc. v. Mobley, 266 Ga. 849, 849 (1996). See also
Atlanta, B. & A. Ry. Co. v. Coffee County, 152 Ga. 432, (1921) (“to constitute
abandonment of an easement acquired by grant acts must be shown of such an
unequivocal nature as to indicate a clear intention to abandon”). Nonuse alone is
not enough. Duffy Street S.R.O., Inc. v. Mobley, 266 Ga. 849, 849 (1996); Westbrook
v. Comer, 197 Ga. 433, 442 (1944); Atlanta, B. & A. Ry. Co. v. Coffee County, 152 Ga.
432, (1921). But it can be if it is coupled with circumstances showing that the party
had no intention of using the easement again. Gaston v. Gainesville & D. Electric
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Ry. Co., 120 Ga. 516 (1904) (express easement may be forfeited by nonuse if “the
lapse of time has been so great as to manifest that the parties at interest had no
intention ever to claim or use the right); Ford v. Harris, 95 Ga. App. 97 (1894)
(express easement may be lost by nonuse “under circumstances manifesting that
the parties in interest had no intention ever to claim or use the right”); Pleasure
Bluff Dock Club, Inc. v. Poston, 294 Ga. App. 318, 320 (2008).
In Jackson v. Crutchfield, 184 Ga. 12 (1937), a railroad-purpose easement
was deemed abandoned after the railroad went into receivership, all railroad
activities ceased, the tracks were dismantled, and the roadbed and right-of-way
became overgrown. In Duggan v. Dennard, 171 Ga. 622 (1930), a railroad-purpose
easement was deemed abandoned when the railroad ceased operations and went
into receivership. The federal courts do not appear to have addressed the question of
a railroad easement’s abandonment under Georgia law in a rails-to-trails taking.
6.

Further Reading
For decisions discussing the Trails Act amendments and railbanking,

generally, see Presault v. Interstate Commerce Commission, 494 U.S. 1 (1990)
(“Presault I”), Presault v. United States, 100 F.3d 1525 (Fed. Cir. 1996) (“Presault
II”), Toews v. United States, 376 F.3d 1371 (Fed. Cir. 2004), and Ladd v. United
States, 713 F.3d 648 (Fed. Cir. 2013).
For decisions applying Georgia law to takings claims under the Trails Act
amendments, see Hardy v. United States, 127 Fed. Cl. 1 (2016), on reconsideration
at 129 Fed. Cl. 513 (2016), and Jackson v. United States, 135 Fed. Cl. 436 (2017).

19

EMINENT DOMAIN
154 of 218

For a decision addressing the compensation owed for takings under the Trails
Act amendments, see Childers v. United States, 116 Fed. Cl. 486, 496 (2013).

End

20

EMINENT DOMAIN
155 of 218

12:00		 LUNCH (Included in registration fee.)
		 ANNUAL MEETING AND PRESENTATION OF
		 THE PURSLEY AWARD
		
Melissa J. Perignat

EMINENT DOMAIN
156 of 218

12:30		 TIPS ON JURY SELECTION IN A
		 CONDEMNATION CASE
		
Brandon L. Bowen, Jenkins, Bowen & Walker, PC,
		Cartersville

EMINENT DOMAIN
157 of 218

1:10		 CONDEMNATION PROVISIONS IN LEASES
		
Diane L. Lidz, Hartman Simons & Wood LLP,
		Atlanta
		 Nicholas S. “Nick” Papleacos, Chamberlain
		 Hrdlicka White Williams & Aughtry, Atlanta

EMINENT DOMAIN
158 of 218

ICLE
2019 Eminent Domain Seminar
February 8, 2019
State Bar of Georgia
CONDEMNATION PROVISIONS IN LEASES: NEGOTIATION AND PRACTICAL
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The condemnation clause in a commercial lease is the most important consideration in
determining the respective rights of the landlord and tenant when a leased property is involved in
a condemnation action. But the condemnation clause is often overlooked during lease
negotiations, with the parties considering the condemnation clause to be “boilerplate” or
“standard.” From my experience, many attorneys ignore this provision, either because they do not
completely understand it or because they consider the possibility of a condemnation action
affecting the leased property during the lease term to be remote.
Although the Georgia courts have developed a substantial body of law regarding the
various elements of just and adequate compensation and particularly compensation for the
owner/landlord and the tenant, the law also provides that absent a public policy interest,
contracting parties are free to waive substantial rights.
Regardless of the specifics of a given state’s condemnation procedure, the exercise of
eminent domain usually begins with some effort on the part of the condemning authority to
negotiate a sale with parties holding an interest in the property to be condemned. The level of
cooperation between landlord and tenant in negotiations with the condemning authority and with
one another will in large part be dictated by the value of their respective interests in the demised
premises to be condemned. As will be explored below, it is in lease negotiations that parties’ rights
to a possible future condemnation award is effectively established. Decisions made when the
landlord-tenant relationship is first created will largely determine who enjoys a condemnation
award paid even decades after the parties’ entry into a lease. While a lease will not determine the
level of compensation, it will guide allocation of the award as between landlord and tenant.
I.

Applicability of a Condemnation Clause.

The condemnation clause in a lease should apply in the event of an acquisition of the
property for any public or quasi-public purpose or use under any statute, to the right of eminent
domain under any statute, and to the purchase by any governmental authority or public authority
in lieu of the exercise of the right of eminent domain.
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II.

Lease Termination Issues.

A.

Total Condemnation
Where a demised premises is condemned in its entirety, the lease ends by operation
of law, as the landlord is left with no property interest to lease.1 Expiration of the
lease by operation of law, however, does not extinguish a tenant's claim against the
condemnor for the value of its unexpired leasehold interest. The condemnation
clause should still provide the effective time of the lease termination, either on the
date of taking or on the date the governmental body obtains the right of possession
of the property. The lease should also specify that rent would be paid until the
effective date of the termination.

B.

Partial Condemnation
Most parties faced by a condemnation action stand to lose only a portion of their
property, as in the case of a strip of land being condemned to make way for the
widening of a road or the laying of a utility easement. Such partial condemnations
are a frequent source of friction between landlords and tenants, as the parties may
assign different values to the nature of their interest in the property condemned.
Tenants – especially in shopping centers – stand to lose out in partial condemnation
situations, as the loss of even a small piece of property may dramatically impact
the vitality of a tenant’s business, as where a condemnation results in the loss of
convenient parking.
The parties must decide the circumstances under which the lease can be terminated
if only part of the property is taken. Parties may attempt to provide for the
contingency of a partial condemnation by negotiating for lease termination upon
condemnation of a “substantial” or “material” portion of the demised premises or
by allowing that the lease will continue where the tenant is left with an adequate
portion of the premises to continue its use. Both provisions stand to do tenants,
particularly shopping center tenants, a disservice by failing to account for the
quality and nature of the land condemned. Simply because the tract condemned is
small or a tenant is still in a position to “use” the demised premises postcondemnation does not mean continued use will prove as lucrative as it had been
prior to condemnation. The landlord and tenant should negotiate the termination
rights for a partial taking based upon the impact of the taking on the tenant’s
reasonable use of the leased premises for the purposes of the lease. This standard
can be stated in terms of: (i) whether the remaining property is sufficient for the
reasonable operation of tenant’s business, (ii) whether a specific percentage of the
leased premises (building or land area) is taken, (iii) whether certain parking areas
near the leased premises are lost, (iv) whether traffic flow is altered away from the
leased premises, or (v) whether leases for other similarly situated tenants in the
development are being terminated.
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The lease should also specify which party has the right to terminate the lease based
upon a partial taking. Regardless of which party has the right to terminate in a
given situation, the deciding party or parties should be required to make the
decision within a certain period of time after the condemnation and by reasonable
exercise of discretion based upon the facts of the condemnation. As in the total
condemnation scenario, the condemnation clause should also specify when the
termination would become effective and the date through which rent must be paid.
Normally rent would continue to be paid until the date of termination.
III.

Rent Adjustment and Restoration.

Landlords may be surprised to learn the majority rule applicable to adjusting rent post
condemnation. The majority rule does not call for automatic rent abatement, but instead requires
that the tenant continue to pay rent for the balance of the lease term.2 Tenants, however, are
entitled to offset their continued rent obligation with a claim against any condemnation award for
the present value of rent to be owed on the condemned portion of the demised premises over the
remaining life of the lease. The landlord is effectively denied timely compensation for
condemnation of its interest, being left to collect it piecemeal during the remaining term. The
majority rule has been widely criticized, and at least two states have passed legislation to safeguard
landlords against possible future non-payment by tenants who receive a portion of the
condemnation award.
The minority rule calls for rent to abate in proportion to that part of the demised premises
lost to the condemnation; however, it considers only the quantity, and not the quality, of the
property taken.3 Here again, failing to consider the possibility of a partial condemnation stands to
unfairly impact one party or the other. Where the condemned property is largely inconsequential
to the operation of the tenant’s business (e.g., a landscaped area on the periphery of the demised
premises), the tenant stands to enjoy a windfall where rent abates proportionally. Similarly, where
the condemned land is crucially important (e.g., loss of parking), a rent abatement may do little to
restore the site’s attractiveness.
The condemnation clause should specify a method for determining the rent to be paid on
the remaining premises following a partial taking. Often the rent adjustment is expressed in terms
of a reduction in proportion to the area of the premises taken. If a tenant has significant bargaining
power, they might insist upon complete abatement of all charges while the tenant is unable to
conduct its normal business operations from the premises. Where a demised premises is part of a
shopping center, and the character of the integrated center is a factor in the negotiated rental
amount, the parties should consider lease language providing for rental adjustment where partial
condemnation drastically alters the character of the center. The nature of such “character altering”
condemnations is often difficult to predict, but tenants should use what negotiating leverage they
have to ensure that a variety of remedies are available in the event that the condemnation of stores
or facilities comes to pass.
The condemnation clause should include a provision for restoration of the property, if
possible, if a lease is not terminated following a partial taking. Such provision should address the
party responsible for the restoration, the standard to which the property must be restored (e.g.,
substantially the same condition and tenantability as existed immediately preceding the taking),
and the source of funds to restore the property (i.e., the condemnation award). In certain situations,
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especially in the context of mixed use developments, the landlord may not have control over the
restoration process and must rely upon the enforcement of the applicable provisions of an ECR or
Declaration for restoration of common areas and building improvements with respect to any
affected areas not owned by Landlord or an affiliate of Landlord.
IV.

Compensation Issues.

Note that as a general rule, the tenant's claim is against the condemning authority and not
the landlord.4 Where property is appraised for the purpose of determining a condemnation award,
the property is typically looked at as a whole, not simply as the sum its parts.5 Leaseholds, whether
they add to or subtract from the value of the property, are part of a unified appraisal of the real
property that results in a single condemnation award. The landlord's and the tenant’s claims to the
condemnation award are brought into competition by this so-called “undivided fee rule.” Any
amount paid to a tenant may effectively reduce the amount owed by the condemnor to the landlord.
As a consequence, the landlord would be well served by including in the lease a provision
specifying that any condemnation award made to the tenant cannot reduce the landlord's award.
Condemnation proceedings require landlords to make the case for the value of their
reversionary interests and tenants to make the case for the value of their leaseholds. In the end,
what one party wins, the other loses. Where a demised premises is found to derive its value largely
from the revenue stream attributable to a long-term leasehold burdening the premises, a
condemnation award expected by a landlord may in large part be usurped by the tenant's competing
claim.
Such a result is not surprising given that “just compensation” has effectively been defined
by the Supreme Court to be fair market value at the time of the taking.6 The concept of fair market
value is necessarily tied to the existence of a market. Where a long-term lease remains in effect in
the face of a condemnation action, a court could easily find the value of the fee interest outweighed
by the value of the leasehold, particularly where a court is better able to determine the value of the
leasehold than that of the fee. That being said, fee owners are very rarely denied compensation
altogether, as courts are constitutionally permitted to use alternative valuation standards to value
property interests and attempt to put the condemnee in as good a stead as it would have been had
the property not been taken.7
A landlord can protect its claim to the bulk of a condemnation award through the inclusion
in the lease of a “termination upon condemnation” clause. Such a clause will, in most cases, protect
a landlord's claim to a condemnation award from competing claims made by a tenant. As the value
of a leasehold is for the most part a function of the term of the lease, bringing an immediate end to
the lease may render the lease effectively valueless.
As a landlord’s condemnation award is to be measured by the fair market value of the
property interest condemned, so too in most cases is a tenant’s condemnation award. The tenant’s
claim is for the “benefit of the bargain” of the unexpired term of its lease (i.e., the amount by which
the market-rate rent exceeds the contracted-for rent for the balance of the lease term). For that
reason, it is to the tenant's advantage to argue against any provision calling for lease termination
upon condemnation. Where the lease does not terminate upon condemnation, the tenant is entitled
to the value of the unexpired term of the lease. If the landlord is insistent on inclusion of a
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termination upon condemnation clause, the tenant should at the very least insist on rent
apportionment and a refund of any advance-paid rent.
In situations where a tenant plans to install fixtures or erect permanent improvements, the
landlord may want to include language making clear that title to all fixtures and improvements
installed by the tenant is vested in the landlord upon installation. To the extent that improvements
are not removable, they are likely to be valued as part of the condemnation award. The landlord's
portion of the award has the potential to be reduced where the tenant is able to successfully claim
that the improvements remained personal property of the tenant despite the nature of their
attachment to realty.
While the Supreme Court has allowed that a lessee may be compensated for its expected
use of improvements beyond a lease term,8 authority also suggests that, where title to the fixtures
is vested in the landlord, termination of a lease results in termination of the tenant's right to future
use of the fixtures.9 As a consequence, a tenant must take care to reserve the right to compensation
for lost future use of fixtures or improvements. This can be accomplished by providing for set
compensation to the tenant for fixtures or improvements in the event of condemnation. Tenants
should also insist that the lease make clear that the tenant, and not the landlord, is the owner of
fixtures and improvements. Where it is unclear as to whether certain items maintain their character
as fixtures given their attachment to realty, the parties can clarify that the items are not to be
considered fixtures by providing for items’ removal upon termination of the lease or
condemnation.
Where a tenant intends to construct significant improvements on a site, every effort should
be made to answer improvement valuation and ownership questions within the context of the lease.
The parties may contract for the value of improvements to be determined by an arbitrator or
appraiser, or the value may be based on original construction or installation costs amortized over
the life of the lease. Likewise, lease provisions should be negotiated to address the reconstruction
of improvements.
Also note that goodwill tends not to be considered in valuing a leasehold interest unless
provided otherwise by state law.10 Tenants must be well aware of the applicable state law, as a
tenant will be left with nothing if it agrees to limit its share of a condemnation award to the value
of lost goodwill in a state that assigns no value to such a loss.
C.

Important Negotiation Points Related to Condemnation
If lease negotiations were conducted in a vacuum such that providing for the
contingency of condemnation were the only issue in negotiations, landlords and
tenants would be well served by considered the following:
1.
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Key: Landlord’s share of any condemnation award is reduced by the
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Other Considerations
•
•
•
•

•
2.

Distinguish between complete and partial condemnations;
Where a terminable upon condemnation clause is not agreed
to, minimize the nature of the remedies available to the
tenant;
Include lease terms spelling out ownership of fixtures and
improvements to be installed by tenant;
Where ownership of improvements remains with the tenant
during the term of a lease, specify a formula for determining
the value of such improvements at the time of
condemnation;
Be aware of whether the jurisdiction in question values
goodwill in determining a condemnation award;

Tenant
Threshold: Prospective tenants should rigorously conduct due diligence to
identify scenarios in which a condemnation would be likely. Open channels
of communication with planning authorities can prove invaluable in
identifying planned – or considered – infrastructure improvements that
might necessitate the exercise of eminent domain.
Key: Every effort should be made to (1) avoid “terminable upon
condemnation provisions” that destroy a leasehold’s “market value”; and
(2) include terms that would add to the market value of the leasehold.
Other Considerations:
•
•

•
•
•
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Distinguish between complete and partial condemnations,
spelling out the nature of partial condemnations that might
be considered material;
Inline tenants, in particular, need to keep in mind the
potential materiality of condemnations outside of the
demised premises given the potential effect of such a
condemnation on parking and traffic flow;
Where a terminable upon condemnation clause is included,
provide for rent apportionment and the return of advancepaid rent;
Maximize the number and nature of remedies available in
the event of condemnation (e.g., termination option, rent
abatement, leasehold extension, relocation rights);
Include lease terms spelling out ownership of fixtures and
improvements to be installed by tenant;

6

EMINENT DOMAIN
164 of 218

•
•
•

3.

Where ownership of improvements remains with the tenant
during the term of a lease, specify a formula for determining
the value of such improvements at the time of condemnation;
Be aware of whether the jurisdiction in question values
goodwill in determining a condemnation award;
Include lease provisions to help maintain the leasehold’s
market value, considering the following:
o
Factors potentially increasing leasehold market
value:
•
Renewal Rights; and
•
Options to purchase
o
Factors potentially decreasing leasehold market
value:
•
Ability of landlord to termination upon short
notice; and
•
Frequent rental adjustments allowing
landlord to adjust rental to account for market
conditions.

Additional Valuation-Related Considerations:
Key: In negotiating for the contingency of a condemnation, each party
needs to focus on structuring the lease such that the value of its interest, be
it the fee or leasehold, is protected. Parties need to keep in mind that their
value judgments may differ from those of the market. While the market may
not place a particularly high value on parking ratios and sightlines, tenants
in particular need to be mindful how the loss of such "intangibles" might
affect their bottom line.
At the end of the day, parties must consider which aspects of a development
they consider invaluable and negotiate accordingly, keeping in mind that
the final arbiter of value will have only the language within the four corners
of the lease to consider. Where the loss of revenue – be it rental or sales
revenue – resulting from a condemnation has the potential to be far greater
than the value of the land condemned, parties are well served by fully
considering during negotiations a contingency which, at the time, may seem
unlikely.
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Questions for the Business Tenant in a Condemnation
This presentation will focus on the questions a lawyer should ask a business tenant who comes to meet
with you before a condemnation action is filed. These issues are common in business claims and are key
to presenting a successful claim for loss of business value.
1. Who is the owner?
If the client comes to me in anticipation of a condemnation, I want to know the legal identity of the
business being operated on the property. The owner and tenant may be the same person. In Georgia, an
owner of property and a business may not have a claim for business loss if there is only a partial taking
and damage to the business.1 However, the tenant does have a claim for partial business loss.2 There may
be very good tax reasons why the owner has kept the property and the business in the same entity, or in
his name. However, if a condemnation is coming which will not result in a complete taking of the
property, the owner will not have a claim for partial business loss if he keeps the title to the property and
ownership of the business in the same name. The owner may be best served by having the business in a
separate entity. There may be tax considerations for not doing so; however, in setting up a lease that is
one issue I would address.
2. Is there a written lease?
Regardless of the leasehold interest issues, there is a very good reason to have a written lease if your
client is a tenant facing business loss. Of course, not having a lease will impact the tenant’s leasehold
value. Setting that issue aside, business valuators will look at the lease terms as part of their determination
of the cash flow of the business. Having a lease with a long remaining term, or with options for
additional terms that are specific, will aid in keeping and supporting the value of the business. In the
same way, the condemnor will attack any valuation of a business where there is a minimal lease term
remaining. Further, an entity operating without a written lease is essentially a tenant at will; in that case,
the business valuator for the condemnor will argue that the value should be very low given that there was
no expectation of an additional term for the business to continue.
My preference/ideal for the length of a lease for a tenant facing condemnation is that I would like to have
certainty in the term for 5 to 10 years. The reason is primarily based upon the way business valuators
look at the future of the business. The concept of "multiples of income" are based upon how many years
an investor would expect to have to wait to recover his money in an investment. There are few multiples
which are looking beyond an 8 to 10 year window.
3. Are the options for additional terms specific?
Apart from having a written lease, the issue of additional terms after the end of the initial lease term are
also important to valuing the business. The two primary criteria for certainty are length and amount of
rent. Whether the rent is done by an escalator clause, or a fixed sum certain specifically stated in the
lease, either one is necessary to avoid the argument that the lease is not effective to convey additional
terms of periods of time. A court can make a determination of this point and whether the lease is just
good for the base term, or if the business owner would have the right to extend the lease, before the matter
ever got to a jury. Therefore, foresight on this issue in the lease is important.
4. Are there any provisions barring business loss recovery by the tenant?
As odd as this may sound, there have been arguments made based upon language protecting the landlord's
leasehold interests where the condemnor states that the business tenant has no right to bring a claim for
business loss. At the same time that the landlord and tenant are negotiating over the rights to leasehold
interests, one more sentence will make this point clear: "Tenant expressly reserves the right to make
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claims for business loss in any condemnation against the leased property".
This sentence takes nothing away from the landlord. George law recognizes that, separate from the
leasehold interests of the owner, the tenant may have rights to business losses arising out of the taking.
Therefore, the restriction that the owner and the tenant cannot recover more than the value of the entire
leasehold does not apply to a claim for loss of business value by the tenant. This issue should not be a
source of conflict between the landlord and the tenant.
5. Has the tenant paid taxes?
The question I always ask a new business client is whether they had paid taxes or filed tax returns. More
importantly, I want to know if the tax returns are accurate. My advice is that any evaluation based upon
an income approach will be done using his filed tax returns. The reasons for this are obvious; one does
not wish to appear to be a scofflaw in front of the 12 jurors, who are probably all taxpayers.
This question can also arise in another context. There are occasions when the rent is based in part upon
the sales generated by the tenant. In that case, I always hope that what the tenant has reported to the
landlord matches what was stated on the tax returns.

1
2

Department of Transportation v. Dixie Highway Bottle Shop, 245 Ga. 314, 265 S.E.2d 10 (1980).
Department of Transportation v. Kendrick, 148 Ga. App. 242, 250 S.E.2d 854 (1978).
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WHEN LAWYERS TWEET…
The digital age has introduced incredible eﬃciencies and opportunities for our law practices. In the
realm of advertising, attorneys can now reach out and directly communicate with potential clients
through the internet in ways we would never have dreamed possible even just 10 years ago.
Accompanying these incredible technological advancements are challenges that we similarly could
not have anticipated before now.
Social media for businesses is not a fad or something reserved for startup tech companies. Nearly
all the businesses that we interact with on a daily basis have and maintain a social media presence.
This is not a coincidence.
Lawyers can, and should be enthusiastically embracing social media. Social media provides
multiple free marketing channels which, when managed well, will bring in new clients. Despite this
fact, many attorneys have been reluctant to design and implement a social media strategy. This gap
in the market presents a remarkable opportunity for forward-thinking ﬁrms looking to gain a
competitive advantage.
Before we start using social media for our practices, we must examine the model rules of
professional conduct to be sure that we are complying with legal ethics as we move forward into
these digital channels of communication.

USE CAUTION WHEN RESPONDING TO ONLINE REVIEWS
Online reviews have become critical to maintaining a competitive practice. According to the 2014
ABA Tech Report, over 43% of prospective clients look to review sites when selecting an attorney.
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This behavior is most prevalent amongst 25 to 34-year-olds - a major demographic for consumers
of legal services. For the many solo practitioners, online reviews are critical to our ability to draw in
new clients and maintain a thriving practice.
Although the availability of online reviews can be a blessing in some “I feel badly for him,
instances, we live in fear of a disgruntled and proliﬁc client who
but his own actions in
decides to take out his or her frustrations about the case online. In
beating up a female
some instances, a negative online review may be warranted. But
co-worker are what
often, given the nature of many practices, we are more likely than
caused the
not to take on a client with unreasonable expectations who will
consequences he is
never be happy with the outcome.

now so upset about.”

These negative online reviews are extremely potent and can have an
- BETTY TSAMIS
inordinate impact on our livelihood, not to mention the impact on
quality of life. They are can be very cutting and amount to a very
personal attack in a public forum. As attorneys, we are very comfortable responding to conﬂicts in
the courtroom, but generally speaking, we are wholly ill-equipped to responsibly respond to these
often vicious and unwarranted attacks online. When one of these reviews is posted, its impact
extends beyond our professional life. For most of us, a negative review would result in lost sleep,
added anxiety, and an unnecessary distraction from our current cases.
As a result, when we receive a negative online review, our initial “gut” response is often misguided
and can make the situation dramatically worse, before it gets better.
Betty Tsamis, an Illinois attorney, learned this lesson the hard way. She made national news when
her client ﬁled a bar complaint after Tsamis responded, somewhat emotionally, to her client’s
negative review on AVVO.

She initially contacted the client directly and asked him to remove the review. The client promised to
take down the review if she refunded his fee. In hindsight, a $1,500.00 refund was probably the least
expensive way she could have resolved the matter. Instead of exercising restraint and refunding the
fee, she lashed out at him online, and in so doing, revealed the fact that he had beaten up a fellow
female coworker.
I dislike it very much when my clients lose, but I cannot invent positive facts for clients when
they are not there. I feel badly for him, but his own actions in beating up a female co-worker
are what caused the consequences he is now so upset about.
Tsamis had to hire an attorney to handle the complaint, alleging that she had violated Rule 1.6(a)
governing the conﬁdentiality of client information.
Paragraph (a) thus recognizes a fundamental principle in the lawyer-client relationship, that,
in the absence of the client’s informed consent, a lawyer must not reveal information
protected by the 4-1.6.
2
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It took more than a year to resolve the Tsamis case with a public reprimand. The damage to her
online reputation is immeasurable. Tsamis’ case continues to be discussed nationally amongst legal
ethicists and bloggers, along with more traditional news channels. It is diﬃcult to Google her name
without being overwhelmed by the sheer volume of articles written about her online response to her
client’s review.
One of the important lessons to be learned
from Tsamis’ experience is that responding
to these reviews without careful
consideration often escalate an already
precarious situation. In most instances, the
attorney would be far better served by a
diﬀerent, more measured approach. In
Tsamis’ case, she would have likely had
much more peace of mind and ultimately
saved a lot of money in attorney’s fees if
she had simply refunded the $1,500.00 fee
as the client had initially requested.

RULE 1.6 (A) CONFIDENTIALITY
OF INFORMATION
Confidential

Privileged

Exceptions:
• Candor to the
court
• Prevent
bodily harm
• Court order

That is sometimes easier said than done.
Lawyers abhor the notion of refunding fees
- both for emotional and ﬁnancial reasons. However, in many cases, the cost of returning even a
hard-earned fee is much less taxing than dealing with the aftermath of a negative online review.
As demonstrated by the Tsamis case, responding to negative online reviews can be very dangerous
for attorney practitioners – primarily because nearly any response will implicate the rules governing
client conﬁdentiality. In this respect, the rules seem to put attorneys at a disadvantage since they
are prohibited from responding to, what are at times unfounded criticism.
MAINTAIN BASIC TECHNOLOGICAL COMPETENCE
ABA Rule 1.1, Comment 8:
To maintain the requisite knowledge
and skill, a lawyer should keep
abreast of changes in the law and
its practice, including the beneﬁts
and risks associated with

relevant technology, engage in
continuing study and education and
comply with all continuing legal
education requirements to which
the lawyer is subject.
3

EMINENT DOMAIN
173 of 218
Erin H. Gerstenzang
@EHGLawﬁrm

“Consumers are more
likely to turn to the
Internet not only to ﬁnd
an attorney but to
research them before

contacting and hiring
one. Among other things,
that means that even if
you have a website, it
has to be an informative,
attractive site that is
easy for visitors to
navigate. They’re looking
for information and a
sense that the attorneys
on the ﬁrm’s site are
trustworthy.” Findlaw
survey data 2014.
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In the digital age, the barrage of communication platforms can seem
overwhelming. For the average solo practitioner the prospect of staying
abreast of the ever-changing world of digital communication is daunting.
And now the rules now require that attorneys keep current with “the
beneﬁts and risks associated with relevant technology.”
Since the rules were updated to include a technology requirement,
various states have responded, and much to the surprise (and horror) of
many practitioners, the trend seems to be for expanding the duty of
competence.
In New York, “a lawyer cannot be competent absent a working knowledge
of the beneﬁts and risks associated with the use of social media.” New
York Bar Section Releases Social Media Guidelines for Lawyers. June 9,
2015.

For Arizona attorneys “a lawyer must have competence in the skills
reasonably necessary for representation, which includes technology.”
State Bar of Arizona Ethics Opinion 09-04. December 2009.
California makes it clear that ignorance of technology will not excuse attorneys from quickly
developing competency in new technologies, including e-discovery. “Even if e-discovery is relatively
new, the duty of competence is not, and in today’s technological world, every case has the potential
to involve e-discovery.” California Committee on Professional Responsibility and Conduct Formal
Opinion 2015-193.
New Hampshire focused on a lawyer’s duties regarding securing electronic data: “[m]inimal
competence requires a lawyer to perform the techniques of practice with skill and required
techniques include the way client information and attorney work is electronically stored.” New
Hampshire Ethics Committee Advisory Opinion #2012-13/4.
The all-too-common attitude amongst practitioners, which technology is something that can be
ignored, is increasingly dangerous to the
average attorney. We tend to evaluate our
own competence by comparing ourselves
to our immediate peers. Normally, this may
be a perfectly reasonably yardstick by
which to measure compliance with the rules
governing professional conduct. However,
as it relates to Rule 4-1.1, this type of
comparison to our peers engenders a false
sense of security and encourages
complacency amounts practitioners. This is
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important to keep in mind since your peers will be nowhere to be found should you have the
unfortunate luck to be scrutinized by the disciplinary committee.
Some ﬁrms have started purchasing cyber-risk insurance policies in addition to normal malpractice
coverage. Before you purchase such a policy, you may want to consult Lawyerist.com for a great
source to ﬁnd out if you have the necessary skill set for technological competence, and what you
may want to focus on to improve competence in this area.
DO NOT DISCUSS THE FACTS OF YOUR CASE ONLINE
Rule 1.6: Conﬁdentiality of Information
A lawyer shall not reveal information relating to the representation of a client unless the
client gives informed consent, the disclosure is impliedly authorized in order to carry out the
representation or the disclosure is permitted.
Attorneys should be skeptical of web consultants that encourage reporting case results or recent
victories on their websites. In the absence of informed consent, it is very diﬃcult to discuss the
results of cases without running afoul of MO Rule 4-1.6 governing client conﬁdentiality.
For example, an Illinois public defender was ﬁred and suspended for 60 days as the result of a
complaint ﬁled against her when she blogged about her clients and local judges, even though she
did not speciﬁcally reference any last names. In the Matter of Kristine Ann Peshek, No. 09 CH 89 (Ill.
Atty. Registration & Disc. Commn. Aug. 25, 2009).
It was alleged that her client’s identity could be readily determined from the details included in the
post. As a result she was found to have violated the rule governing conﬁdentiality.
Rule 3.3: Candor Toward the Tribunal
.(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal.
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding,
and apply even if compliance requires disclosure of information otherwise protected by Rule
1.
The same public defender discussed earlier was also disciplined for violating this rule. In a diﬀerent
blog post, she complained about a client who failed to tell the judge that she was on methadone at
the time of the plea. Although the attorney didn’t know it during f the plea, her client disclosed it to
her immediately after the plea, and the attorney failed to report the false testimony to the judge. Her
blog post on the subject included the following:
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The bailiﬀs took her back to holding, pending
transport to booking. In no more than 3
minutes, they came back. "Laura" wanted to
talk to the judge. They advised her to talk to me
ﬁrst.
So I went back there to see what her concerns
were. "But I'm on methadone!" she tells me.
Huh? You want to go back and tell the judge
that you lied to him, you lied to the presentence investigator, you lied to me? And you
expect what to happen if you do this? I'll tell
you what would happen; the sentence just
pronounced would be immediately vacated and you'd go to prison, that's what would
happen.
"Can I get my methadone while I'm in jail?" she asks me.
No! Geez, what do you think jail is? Of course they're not going to give you narcotics up
there. You'll be lucky to get Tylenol for a broken bone.
"What am I going to do," she asks me. "I can't go 5 days without methadone."
Id.
USE CAUTION WHEN “FRIENDING” THE JUDGE
8.4: Misconduct
It is professional misconduct for a lawyer to:
(f) knowingly assist a judge or judicial oﬃcer in conduct that is a violation of applicable rules
of judicial conduct or other law.
Judges and attorneys should be wary about connecting on social media. Although there are varying
opinions as to whether this is permissible, and under what circumstances, it is a brave new world
and you may not want recognition as a trailblazer in this arena.
For example, a judge in North Carolina was publicly reprimanded for his Facebook contact with an
attorney who was handling a custody case in his court. During a conference in chambers, Facebook
was mentioned and the judge and one of the attorneys indicated they were both members.
Opposing counsel mentioned that she was not a member. After that conversation, the judge and
one of the attorneys became “friends” on Facebook and exchanged somewhat generic comments
about the case. Even though these comments were quickly disclosed by the judge to opposing
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counsel, the reviewing court found that the judge’s behavior constituted “conduct prejudicial to the
administration of justice that brings the judicial oﬃce into disrepute.” N.C. Jud. Standards Comm.
Op. 08-234 (2009).
Similarly, the Florida Supreme Court Judicial Ethics Advisory Committee determined that judges
should not be Facebook “friends” with attorneys who appear before them. Fla. Jud. Advisory
Comm. Op. 2009-20. “The Committee believes that listing lawyers who may appear before the
judge as ‘friends’ on a judge’s social networking page reasonably conveys to others the impression
that these lawyer ‘friends’ are in a special position to inﬂuence the judge.” Id. However, this does
not necessarily preclude a judge and lawyer from participating on the same website that has limited
membership, so long as the judge did not select the lawyer and did not participate in the
membership approval process. Id.
Not all states prohibit Facebook “friending” between lawyers and judges so long as the underlying
relationship doesn’t otherwise impugn the integrity and impartiality of the judiciary. See Ky. Jud.
Ethics Op. JE-119, (2010); N.Y. Advisory Comm. on Jud. Ethics Op. 08-176 (2009); Ohio Sup. Ct.
Bd. of Comm’rs. Op. 2010-7; and S.C. Advisory Comm. on Standards of Judicial Conduct Op.
17-2009.
DO NOT “FRIEND” POTENTIAL WITNESSES
Rule 8.4: Misconduct
It is professional misconduct for a lawyer to:
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation.
Rule 5.3: Responsibilities Regarding Nonlawyer Assistants
With respect to a nonlawyer employed or retained by or associated with a lawyer:
(a) a partner, and a lawyer who individually or together with other lawyers possesses
comparable managerial authority in a law ﬁrm shall make reasonable eﬀorts to ensure that
the ﬁrm has in eﬀect measures giving reasonable assurance that the person's conduct is
compatible with the professional obligations of the lawyer;
(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable
eﬀorts to ensure that the person's conduct is compatible with the professional obligations
of the lawyer; and
(c) a lawyer shall be responsible for conduct of such a person that would be a violation of
the Rules of Professional Conduct if engaged in by a lawyer if:

7
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.(1) the lawyer orders or, with the knowledge of the speciﬁc conduct, ratiﬁes the
conduct involved; or
(2) the lawyer is a partner or has comparable managerial authority in the law ﬁrm in
which the person is employed, or has direct supervisory authority over the person,
and knows of the conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.
One advisory opinion out of San Diego broadly construed an attorney’s duties under Rule 8.4 to
include a prohibition from “friending” a non-party potential witness on Facebook in the absence of a
disclosure as to motivations of the “friend” request. Further, under the rule, an attorney could be
subject to discipline if his staﬀ initiates this type of Facebook contact.
If there is a duty not to deceive opposing counsel, who is far better equipped by training
than lay witnesses to protect himself against the deception of his adversary, the duty surely
precludes an attorney from deceiving a lay witness. But is it impermissible deception to
seek to friend a witness without disclosing the purpose of the friend request, even if the
witness is not a represented party and thus, as set forth above, subject to the prohibition on
ex parte contact? We believe that it is.
San Diego Cal. Bar Assn. Legal Ethics Op. 2011-2.
The Philadelphia Bar Association Professional Guidance Committee similarly advised that the
practice of “friending” potential witnesses without disclosing the purpose of the “friend” request
would violate Rule 8.4.
[T]he Committee believes that the proposed course of conduct contemplated by the inquirer
would violate Rule 8.4(c) because the planned communication by the third party with the
witness is deceptive. It omits a highly material fact, namely, that the third party who asks to
be allowed access to the witness’s pages is doing so only because he or she is intent on
obtaining information and sharing it with a lawyer for use in a lawsuit to impeach the
testimony of the witness. The omission would purposefully conceal that fact from the
witness for the purpose of inducing the witness to allow access, when she may not do so if
she knew the third person was associated with the inquirer and the true purpose of the
access was to obtain information for the purpose of impeaching her testimony.
Phila. Bar Assn. Prof. Guidance Comm. Op. 2009-02.
By contrast, the New York City Bar Association was a bit more forgiving of this kind of conduct.
Speciﬁcally, it determined:
While there are ethical boundaries to such “friending,” in our view they are not crossed
when an attorney or investigator uses only truthful information to obtain access to a
website, subject to compliance with all other ethical requirements.

8
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New York City Bar Assn. Op. 2010-02.
BE CAREFUL CRITICIZING THE JUDGE
MO Rule 8.2: Judicial Officials
A lawyer shall not make a statement that the lawyer knows to be false or with reckless
disregard as to its truth or falsity concerning the qualiﬁcations or integrity of a judge,
adjudicatory oﬃcer or public legal oﬃcer, or of a candidate for election or appointment to
judicial or legal oﬃce..
The Florida Bar disciplined an attorney for posting comments on a local listserv about a local
judge’s regular practice of expediting criminal cases in a manner that deprived them of enough time
to prepare for trial. The attorney called the judge an “evil, unfair witch” and called into question her
mental competency. See The Fla. Bar v. Conway, 996 So.2d 213 (2008).
Even more benign comments about a judge can create real problems for an attorney under Rule 8.2.
A district attorney in New York was recently censured for his public remarks about a local judge’s
ruling. The attorney released a statement to the press that accused the judge’s decision of
undermining the criminal justice system. Apparently the DA’s oﬃce was the target of a lawsuit
initiated by a defendant. The presiding judge decided that the lawsuit created a conﬂict that
required the appointment of a special prosecutor for that speciﬁc defendant’s case. In response, the
DA released the following statement:
[The judge’s] decision is a get-out-of-jail-free card for every criminal defendant in New York
State. His message to defendants is: “if your DA is being too tough on you, sue him, and
you can get a new one.” The Court's decision undermines the criminal justice system and
the DAs who represent the interest of the people they serve.
Albany D.A. Censured for Criticism of Judge in a Pending Case, The New York Law Journal (May
25, 2012).
Although the judge’s underlying decision was reversed, the attorney was censured as a result of his
public criticism.
LISTSERV COMMUNICATIONS ARE NOT CONFIDENTIAL
It is not unusual for an attorney to belong to more than one listserv relating to their practice. It is all
too easy to forget that this “speech” is public, and depending on what is disclosed, listserv emails
may qualify as ex parte communications, or violate client conﬁdentiality.
The Los Angeles Bar Association examined the perils of listserv communications.
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A listserv is a public conversation. It
is transmitted through the World
Wide Web, which, as a whole, has
been analogized to a public bulletin
board. Even communicating
through a closed listserv is like emailing a letter to the editor of a
newspaper, or participating in a
call- in radio show or a conference
call, via e-mail.
Los Angeles Co. Bar Assn. Prof. Resp. and
Ethics Comm. Op. 514 (2006).
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LISTERV POST LIKENED TO EMAILING
EDITOR OF A NEWSPAPER OR
PARTICIPATING IN A CALL-IN RADIO SHOW.
LOS ANGELES BAR ASSOCIATION OP. 514 (2006)

In that case, the hypothetical that was
addressed related to a listserv post that discussed the qualiﬁcations of a potential expert witness.
The opinion was concerned with the possibility that a fellow member of the local listserv might also
be a presiding judge, whether part-time or otherwise, would be inadvertently exposed to an exparte discussion. There, the opinion suggested that this type of conversation on a listserv would be
improper, and cautioned both judges and attorneys to avoid such communications.
Since one can never know who might read or react to e- mail posted on the Internet, and
because it is likely that judges will be included in listservs or other open communication
lists, it is incumbent upon attorneys to avoid including any conﬁdential or private
information in a listserv or other Internet posting that could be identiﬁed to a particular case
or controversy.
Id.
The Oregon State Bar addressed how the rules governing conﬁdentiality relate to listserv
communications. On the topic of whether emails that posed hypothetical questions are appropriate,
it warned that the attorney may violate the rules governing conﬁdentiality in the absence of the
client’s informed consent.
Framing a question as a hypothetical is not a perfect solution, however. Lawyers face a
signiﬁcant risk of violating Oregon RPC 1.6 when posing hypothetical questions if the facts
provided permit persons outside the lawyer’s ﬁrm to determine the client’s identity. Where
the facts are so unique or where other circumstances might reveal the identity of the
consulting lawyer’s client even without the client being named, the lawyer must ﬁrst obtain
the client’s informed consent for the disclosures.
Oregon State Bar Op. 2011-184.
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Attorneys should also be aware that listserv communications could potentially be discoverable in

the civil arena. In Muniz v. United Parcel Service, Inc., No. C-09-01987-CW, WL 311374 (ND Cal Jan
28, 2011) (unpublished), one of the litigants sought discovery of electronic communications in
connection with a dispute over attorney fees. Although the opposing party was unsuccessful in
convincing the court to require disclosure of the listserv emails, they were sought in an eﬀort to
establish the attorney’s skill and qualiﬁcations in handling the case. Id. This opinion serves as a
chilling reminder that every email that is posted to a listserv could potentially be read by an
unanticipated and unwelcome audience.
ADVISE YOUR CLIENT NOT TO DISCUSS CASE ON
SOCIAL MEDIA
Your client may inadvertently waive his attorneyclient privilege normally applied to conﬁdential
communications if he talks about your
representation on social networking sites. In
Lenz v. Universal Music Corp., No. 5:07cv-03783 JF, 2010 WL 4789099 (N.D. Cal. Nov.
17, 2010) the court held “[w]hen a client reveals
to a third party that something is ‘what my
lawyer thinks,’ she cannot avoid discovery on
the basis that the communication was
conﬁdential.” Id.
In one Florida case, a plaintiﬀ was required to return $80,000 because he violated the conﬁdentiality
clause of the settlement of his age discrimination case when e had shared the happy news with his
collet-aged daughter. She immediately posted the result on FaceBook on that same day. The
defendant quickly learned of this posting and the money was returned.
USE CAUTION WHEN DISCUSSING YOUR LAW PRACTICE ON SOCIAL MEDIA
Solo practitioners looking to grow their practice cannot overlook the potential of social media to
attract new clients. The 2014 ABA TechReport found that 34% of solo practitioners reported that
they were hired by new clients that found them through social media. That number is only
increasing.
It is clear that social media may have value to growing a practice, but lawyers must understand that
the same rules that limit advertising and other types of communications, apply to social networking.
As a result, you want to make sure that any posts, messages, comments or videos are permitted by
the rules of your jurisdiction, and you want to be sure to retain copies of all such communications.

11
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CONCLUSION
Social media oﬀers lawyers an incredible opportunity to market services to an enormous audience.
Before social media, we had to rely on word of mouth or expensive advertising campaigns to reach
consumers. Instead of avoiding social media, we should be investing time to learn how to use this
free resource to grow our business and stay relevant in the modern world. By understanding how to
use social media eﬀectively while complying with the model rules of professional conduct, lawyers
can supercharge their online presence to draw in more clients who are a good ﬁt for the ﬁrm.
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blocking his drainage system and causing
flooding, where landowner presented no
evidence that the city exercised any dominion or
control over the property causing the harm—that
is, the uphill property which the water traversed.

345 Ga.App. 478
Court of Appeals of Georgia.
CITY OF GAINESVILLE
v.
WALDRIP et al.
A17A1946
|
March 16, 2018
|
Reconsideration Denied March 29, 2018
|
Certiorari Dismissed November 5, 2018

Cases that cite this headnote

[2]

Synopsis
Background: Landowner and his company brought
action against city for damages resulting from the
flooding of landowner’s property, asserting causes of
action for nuisance, trespass, and the taking of the
property through per se and inverse condemnation. City
moved for summary judgment. The Superior Court, Hall
County, Deal, J., granted the motion in part and denied it
in part. City’s application for interlocutory appeal was
granted, and city appealed.

[Holding:] The Court of Appeals, Bethel, J., held that
water flows from city’s storm water discharge pipe did
not constitute an abatable nuisance.

Where a municipality negligently constructs or
undertakes to maintain a sewer or drainage
system which causes the repeated flooding of
property, a continuing, abatable nuisance is
established, for which the municipality is liable.
Cases that cite this headnote

[3]

McFadden, P.J., filed a dissenting opinion.

West Headnotes (4)
Municipal Corporations
Obstruction or diversion of flow of surface
water
Water flows from city’s storm water discharge
pipe did not constitute an abatable nuisance,
despite fact that flows had sufficient hydrologic
force to move debris from private property used
as an illegal dump onto landowner’s property,

Municipal Corporations
Nuisances
To be held liable for maintenance of a nuisance,
a municipality must be chargeable with
performing a continuous or regularly repetitious
act, or creating a continuous or regularly
repetitious condition, which causes the hurt,
inconvenience or injury; the municipality must
have knowledge or be chargeable with notice of
the dangerous condition; and, if the municipality
did not perform an act creating the dangerous
condition, the failure of the municipality to
rectify the dangerous condition must be in
violation of a duty to act.

Reversed.

[1]

Municipal Corporations
Obstruction or diversion of flow of surface
water
Municipal Corporations
Discharge of Sewage

Cases that cite this headnote

[4]

Nuisance
Persons creating or causing nuisance
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While ownership of property generally may give
rise to a nuisance when property is used to cause
harm to others, such ownership is not an
essential element of the cause of action for
nuisance; rather, the exercise of dominion or
control over the property causing the harm is
sufficient to establish nuisance liability.
Cases that cite this headnote

Attorneys and Law Firms
**131 Freeman Mathis & Gary, Dana K. Maine, Connor
M. Bateman, for appellant.
Robert B. Jackson IV; Stack & Associates, Donald D. J.
Stack, for appellees.
Opinion
Bethel, Judge.
*478 Jack Waldrip and his company, Washington Corner,
LLC (together, “Waldrip”) filed this action against the
City of Gainesville for damages resulting from the
flooding of Waldrip’s property. The action asserted
claims for nuisance, trespass, and the taking of the
property through per se and inverse condemnation. The
city sought summary judgment. The trial court granted the
motion in part, awarding summary judgment to the city on
Waldrip’s claims for damages from flooding that occurred
in 2008 and for the diminution in the fair market value of
the property. The trial court otherwise denied the city’s
summary judgment motion.
The city appeals, arguing that the trial court should have
granted summary judgment on all of the claims against it.
We agree with the city that it is entitled to summary
judgment on Waldrip’s claims and *479 that the trial
court should have denied Waldrip’s request for bad faith
attorney fees. We therefore reverse the judgment of the
trial court.
“Summary judgment is proper when there is no genuine
issue of material fact and the movant is entitled to
judgment as a matter of law. OCGA § 9–11–56 (c). We
review a grant or denial of summary judgment de novo
and construe the evidence in the light most favorable to

the nonmovant.” Atkinson v. City of Atlanta, 325 Ga. App.
70, 70, 752 S.E.2d 130 (2013). So viewed, the record
shows that Waldrip and another individual **132 own
Washington Corner, LLC, which, in turn, owns a parcel
of property in the City of Gainesville. The property is
located within a 12–acre drainage basin, and storm water
that falls into the drainage basin flows downhill to
Waldrip’s property.
Waldrip constructed a shopping center on the property.
On March 15, 2008, April 10, 2009, September 21, 2009,
October 1, 2012, and July 22, 2013, the property flooded,
water entered the building, and the premises were
damaged. After consulting various people, Waldrip
concluded that the flooding resulted from trash, debris,
and other material clogging his surface water drainage
system. That material was washed downhill to Waldrip’s
property by concentrated storm water that was discharged
from a storm water discharge pipe on the uphill property.
Waldrip presented evidence that the City of Gainesville
collects storm water in a catch basin on Rainey Street,
which is uphill and north of Waldrip’s property in the
drainage basin. The Rainey Street catch basin channels
the collected storm water into a storm water discharge
pipe connected to the catch basin. The city installed at
least part of the storm water discharge pipe. The storm
water discharge pipe begins in the Rainey Street
right-of-way and ends on private property uphill of
Waldrip. The concentrated, collected water is discharged
from the end of the storm water discharge pipe onto
adjacent private property. The water traverses the
property and flows down to Waldrip’s property. The
concentrated flows have sufficient hydrologic force to
move debris down the private property—which has been
used as an illegal dump—onto Waldrip’s property and
into his storm water collection system. Diapers, tires,
bottles, construction debris, even concrete blocks have
washed down the slope onto Waldrip’s property. Dirt,
sediment, and trash end up in Waldrip’s drainage system,
blocking it and causing flooding.
Waldrip sought compensation from the city for the
damage to his property. After the city denied his claim,
Waldrip filed suit, seeking damages for trespass,
nuisance, and the taking of his property. The trial court
granted summary judgment to the city on Waldrip’s claim
for damages from flooding that occurred in 2008 and for
the diminution *480 in the fair market value of the
property. The court denied summary judgment in all other
respects. After we granted the city’s application for
interlocutory appeal, this appeal followed.
[1]

1. The city argues that the trial court erred by denying
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its motion for summary judgment because it does not
have a duty to abate the flooding on Waldrip’s property
and because the undisputed evidence shows that the city
did not take any action that altered or increased the
natural flow of water onto Waldrip’s property or
otherwise caused the flooding. (Although the city does
not specify, we presume that it makes these arguments in
the context of the denial of its motion for summary
judgment on Waldrip’s nuisance claim instead of his
trespass and condemnation claims.) We find that Waldrip
has not presented sufficient evidence to create questions
of fact on these issues.
[2]

[3]

“Where a municipality negligently constructs or
undertakes to maintain a sewer or drainage system which
causes the repeated flooding of property, a continuing,
abatable nuisance is established, for which the
municipality is liable.” City of Gainesville v. Waters, 258
Ga. App. 555, 557 (1), 574 S.E.2d 638 (2002) (citation,
punctuation and emphasis omitted). See also Martin v.
City of Fort Valley, 235 Ga. App. 20, 21 (1), 508 S.E.2d
244 (1998); Hibbs v. City of Riverdale, 267 Ga. 337, 338,
478 S.E.2d 121 (1996). Further,

[t]o be held liable for maintenance
of a nuisance, the municipality
must
be
chargeable
with
performing a continuous or
regularly repetitious act, or creating
a
continuous
or
regularly
repetitious condition, which causes
the hurt, inconvenience or injury;
the municipality must have
knowledge or be chargeable with
notice of the dangerous condition;
and, if the municipality did not
perform an act creating the
dangerous condition, ... the failure
of the municipality to rectify the
dangerous condition must be in
violation of a duty to act.

Mayor of Savannah v. Palmerio, 242 Ga. 419, 426–427
(3) (i), 249 S.E.2d 224 (1978) (citations omitted).
“All actions for trespass upon or damage to realty shall be
brought within four years **133 after the right of action
accrues.” OCGA § 9–3–30 (a). “[T]o the extent that
[Waldrip] asserts a claim for permanent nuisance based
on the installation of the drainage pipe [or catch basin],
that claim is barred by the applicable four-year statute of

limitation.” City of Columbus v. Cielinski, 319 Ga. App.
289, 292 (1), 734 S.E.2d 922 (2012). This means that
Waldrip must come forward with sufficient evidence to
create a factual question as to (1) whether the private
property onto which the Rainey Street culvert discharges
water is part of the drainage system that the city has *481
undertaken to maintain, and (2) whether the city’s
maintenance (or lack thereof) of the drainage system
caused the repeated flooding.
[4]

The city presented evidence that it does not own or
maintain the property onto which the Rainey Street
culvert discharges. Nor does the city have an easement on
this property. The city claims that because the
problematic debris, trash, and sediment originate from
and are picked up on this private property, it is absolved
of liability. However, the fact that this occurs as the water
crosses private property is not sufficient, alone, to end our
analysis.

[W]hile ownership of property
generally may give rise to a
nuisance when property is used to
cause harm to others, such
ownership is not an essential
element of the cause of action for
nuisance. Rather, the exercise of
dominion or control over the
property causing the harm is
sufficient to establish nuisance
liability.

City of Atlanta v. Hofrichter/Stiakakis, 291 Ga. App. 883,
886 (1) (a), 663 S.E.2d 379 (2008) (citations and
punctuation omitted).
Here, Waldrip has presented no evidence that the city
exercised any dominion or control over the property
causing the harm—that is, the uphill property which the
water traverses. Compare City of Atlanta, 291 Ga. App. at
886 (1) (a), 663 S.E.2d 379 (control established where
city returned to property multiple times and attempted to
repair problem with pipe over the course of several years).
Evidence that the city cleared out concrete blocks and
debris on Waldrip’s property on one occasion is not
sufficient to establish the city’s dominion and control over
the neighboring, uphill property. See Thompson v. City of
Fitzgerald, 248 Ga. App. 725, 726–727 (1), 548 S.E.2d
368 (2001). Therefore, summary judgment should have
been granted to the city, and Waldrip’s request for
attorney fees under OCGA § 13–6–11 related to that
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claim should have been denied.1
2. Because of our holding in Division 1, we need not
address the city’s other enumerations of error.
Judgment reversed.

Branch, J., concurs. McFadden, P.J., dissents*
*THIS OPINION IS PHYSICAL PRECEDENT
ONLY. SEE COURT OF APPEALS RULE 33.2 (a).

(a) Duty and causation.
The city argues that the trial court erred by denying its
motion for summary judgment because it does not have a
duty to abate the flooding on Waldrip’s property, and the
undisputed evidence shows that the city did not take any
action that altered or increased the natural flow of water
onto Waldrip’s property or otherwise caused the flooding.
(Although the city does not specify, I presume that it
makes these arguments in the context of the denial of its
motion for summary judgment on Waldrip’s nuisance
claim instead of his trespass and condemnation claims.) I
would find that Waldrip has presented sufficient evidence
to create questions of fact on these issues.
For Waldrip to state a claim of nuisance against the city,
he

McFadden, Presiding Judge, dissenting.
*482 I respectfully dissent. I agree with the city that it is
entitled to summary judgment on any claims seeking
damages for incidents that occurred more than four years
before the filing of the lawsuit, because those claims are
barred by the statute of limitation. But as for the
remaining claims, the plaintiffs (“Waldrip”) presented
sufficient evidence to create factual questions as to
whether the city had a duty to Waldrip, whether the city
caused the flooding, whether Waldrip put the city on
notice of the condition that was causing the flooding, and
whether Waldrip was entitled to bad faith attorney fees. I
would pretermit whether the trial court erred by
considering the affidavit of Waldrip’s expert witness. So I
would affirm in part and reverse in part the trial court’s
denial of the city’s motion for summary judgment.

1. Summary judgment.
“Summary judgment is proper when there is no genuine
issue of material fact and the movant is entitled to
judgment as a matter of law. OCGA § 9–11–56 (c). We
review a grant **134 or denial of summary judgment de
novo and construe the evidence in the light most
favorable to the nonmovant.” Atkinson v. City of Atlanta,
325 Ga. App. 70, 70, 752 S.E.2d 130 (2013).

must establish that (1) the city’s
conduct was egregious enough to
exceed mere negligence, (2) the
resulting continuous or repetitious
dangerous condition was of some
duration, and (3) the city failed to
correct the danger within a
reasonable time after acquiring
knowledge of the defect or
dangerous condition.

City of East Point v. Young, 340 Ga. App. 223, 226 (3),
797 S.E.2d 156 (2017) (citation omitted). In order for the
city to be held liable for nuisance, its “ownership of land
... is not an element, but control is; the essential element
of nuisance is control over the *483 cause of the harm.
The tortfeasor must be either the cause or a concurrent
cause of the creation, continuance, or maintenance of the
nuisance.” Sumitomo Corp. of America v. Deal, 256 Ga.
App. 703, 707 (2), 569 S.E.2d 608 (2002) (citation and
punctuation omitted; emphasis supplied).
Waldrip’s nuisance claim stems from the city’s alleged
conduct leading to the discharge of surface water onto his
land. When it comes to surface water, a

land proprietor has no right to
concentrate and collect it, and thus
cause it to be discharged upon the
land of a lower proprietor in greater
quantities at a particular locality, or
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in a manner different from that in
which the water would be received
by the lower estate if it simply ran
down upon it from the upper by the
law of gravitation.

Gill v. First Christian Church, 216 Ga. 454, 454 (1), 117
S.E.2d 164 (1960) (citation and punctuation omitted).
And even though a city may have

[a] general grant of power to grade
streets and to establish in
connection therewith a system of
drainage[, that] does not carry with
it any right on the part of the
municipality to create and maintain
a
nuisance
by
causing
surface-water ... to be discharged
upon the premises of a private
citizen. ...

Bass Canning Co. v. MacDougald Constr. Co., 174 Ga.
222, 225, 162 S.E. 687 (1932) (citation and punctuation
omitted).
The city argues that it owes no duty to Waldrip because it
is not responsible for the private drainage
infrastructure—referring to the storm water discharge
pipe on the parcels above Waldrip through which the
water travels from the Rainey Street catch basin—as it
does not exercise dominion or control over it. The city
adds that it does not own the pipe, it does not have an
easement to use that pipe, and the flooding is the result of
the natural flow of storm water. The city presented the
affidavit of its director of public works who testified that
the city is not responsible for the maintenance of any
storm water structures located on private property for
which the city does not have a drainage easement. He
testified that the city does not have any drainage
easements located on private property within the drainage
basin in which Waldrip’s property is located.
The city does not dispute, however, that the storm water
discharge pipe “carrie[s] water channeled from a [c]ity
street, via the catch basins which [are] admittedly owned
and maintained by the *484 [c]ity.” City of Atlanta v.
Hofrichter, 291 Ga. App. 883, 888 (1) (a), 663 S.E.2d 379
(2008). Further, the record in the application for
interlocutory appeal previously filed in this case included
the city’s discovery response in which it admitted that “it

installed the Rainey Street storm water discharge pipe end
culvert. ...” See Hunter v. Roberts, 199 Ga. App. 318, 318
(1), 404 S.E.2d 645 (1991) (“[W]e can take judicial notice
of the record filed in the application for interlocutory
appeal previously filed in **135 this case in our court.”).
And it is undisputed that the city’s Rainey Street catch
basin is connected to the pipe. This evidence would allow
a jury to conclude that the storm water is collected in a
city-owned catch basin on Rainey Street; that the water
then is conveyed by a storm water discharge pipe that
begins in the Rainey Street right-of-way and is connected
to the city’s catch basin; that the storm water discharge
pipe continues under private property north of Waldrip’s
property; that the pipe terminates on a private parcel
above Waldrip’s property; that storm water, channeled
into the pipe from the city’s catch basin, is discharged
from the pipe onto the private parcel; that as the water is
discharged from the pipe, its hydrologic force transports
sediment, eroded soil, trash, and other debris onto
Waldrip’s property downhill; and that this sediment and
debris clog Waldrip’s pipe and reduce its flow capacity,
which leads to flooding.
Whether or not the city owns the pipe, the city’s
instrumentality—the catch basin—funnels water into that
pipe. And that water is discharged onto private property in
which the city admits it has no easement. Waldrip has
presented some evidence that would allow a jury to
conclude that the city has at least partial control over the
cause of the harm, that the city has claimed the right to
discharge water onto private property without an
easement, and that it is at least a concurrent cause of the
creation, continuance, or maintenance of the nuisance.
See City of Columbus v. Barngrover, 250 Ga. App. 589,
593 (1) (b), 552 S.E.2d 536 (2001). See also City of
Atlanta v. Williams, 218 Ga. 379, 380–381 (1), 128
S.E.2d 41 (1962) (“If the city claims a right to use the
drainage ditch then it is under a duty to maintain it so that
the content and flow of surface waters would not
overflow to the damage of the adjacent property
owners.”). Compare City of Atlanta v. Demita, 329 Ga.
App. 33, 38 (1), 762 S.E.2d 436 (2014) (physical
precedent only) (finding no municipal liability where
“[t]his [was] not a case where the [c]ity’s conduct in
maintaining a street diverted or changed the flow of water
so that it flooded adjacent property”) (emphasis supplied).
The city also argues that it is not liable because it did
nothing to alter or increase the natural flow of storm water
that entered Waldrip’s property. Waldrip presented
evidence, however, that would allow a *485 jury to
conclude that the storm water discharges are not the
natural flow of storm water but instead are concentrated
from the collection of water from roads by the city curbs,
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gutters, and drains. He presented evidence that the catch
basin channels the water into the storm water drainage
pipe and that the system of catch basin and drainage pipe
concentrates the water so that when it is discharged from
the pipe, it has sufficient hydrologic force to wash trash
down the hill into Waldrip’s drainage system. This
evidence would allow a jury to find that the city
concentrates and collects surface water, uses the allegedly
private pipe to convey the water from the catch basin, and
“cause[s] it to be discharged upon the land of a lower
proprietor ... in a manner different from that in which the
water would be received by the lower estate if it simply
ran down upon it from the upper by the law of gravitation.
[Cits.].” Gill, 216 Ga. at 454 (1), 117 S.E.2d 164.
The majority holds that the city is entitled to summary
judgment because there is no evidence of improper
maintenance of anything the city owns or controls and no
evidence that the city owns or controls the uphill property
that the water traverses. The majority reads the case law
too narrowly.
If the flooding were being caused by improper
maintenance for which the city were responsible or if the
city controlled the uphill property, such evidence would
certainly be sufficient to establish a nuisance. But such
evidence is not necessary to establish nuisance. The
applicable law is not so narrow and fact-specific. As
detailed above, the “essential element” of liability for
nuisance “is control over the cause of the harm.”
Sumitomo, 256 Ga. App. at 707 (2), 569 S.E.2d 608. And
concurrent causation is sufficient. Id.
Waldrip’s evidence shows that the cause of harm is a
combination of concurrent factors: the city’s discharge,
without permission, through a pipe it constructed and may
still own, of water it collects through its infrastructure
**136 onto the uphill property as well as the presence of
trash and debris on that property. That evidence would
authorize a jury to find that the city has at least partial
control over one of the factors that causes the harm and so
to find that the city’s action or inaction is at least a
concurrent cause of the creation, continuance, or
maintenance of the nuisance. A jury that so found would
be authorized to hold the city liable. See Sumitomo, 256
Ga. App. at 707 (2), 569 S.E.2d 608.

(b) Notice.
The city argues that it is entitled to summary judgment

because, although Waldrip notified it of the flooding, he
did not notify the city that something within its control
was causing the flooding. I disagree.
One of the factors required to show a nuisance is the
“[f]ailure of the municipality to act within a reasonable
time after knowledge of the defect or dangerous
condition. [This] factor requires either knowledge *486 or
notice of the dangerous condition.” Earnheart v. Scott,
213 Ga. App. 188, 189 (1), 444 S.E.2d 128 (1994)
(punctuation omitted). Waldrip has pointed to evidence
that the city was on notice that it needed to act within a
reasonable time. For example, in October 2009, Waldrip
submitted a claim form to the city following the April
2009 flood stating that rain water entered his drainage
system but was unable to discharge into the city system
due to the amount of rain, resulting in flooding. Waldrip
testified that he filed a second claim form in October
2012. He testified, since the first flood, that he had many
conversations over the years with city representatives,
including the mayor, the city manager, the city attorney,
the city engineer, and the assistant city engineer,
complaining about the concentrated storm water being
discharged from the pipe above his shopping center and
the trash, debris, and other pollution that was repeatedly
clogging his drainage system. In February 2011, he wrote
the city complaining about the city’s collected,
concentrated water flowing into the pipe above his
property and emptying there. His ante litem notice sent in
September 2013 described the problem in detail. The trial
court did not err by denying summary judgment on the
ground that genuine issues of material fact exist as to
notice.

(c) Statute of limitation.
The city argues that it is entitled to summary judgment
because the statute of limitation bars Waldrip’s claims
since the nuisance is permanent. I agree that to the extent
Waldrip seeks damages stemming from a permanent
nuisance, the statute of limitation bars the claims, given
that the drainage infrastructure was constructed some time
in the 1940s. But I would find that there is evidence that
would allow the factfinder to conclude that the nuisance
is, at least in part, abatable. And the statute of limitation
bars only those claims stemming from an abatable
nuisance that occurred more than four years prior to the
filing of the lawsuit. Thus I would affirm in part and
reverse in part the trial court’s denial of the city’s
summary judgment motion on statute of limitation
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grounds.

limitation grounds.

“All actions for trespass upon or damage to realty shall be
brought within four years after the right of action
accrues.” OCGA § 9–3–30 (a). “[T]o the extent that
[Waldrip] asserts a claim for permanent nuisance based
on the installation of the drainage pipe [or catch basin],
that claim is barred by the applicable four-year statute of
limitation.” City of Columbus v. Cielinski, 319 Ga. App.
289, 292 (1), 734 S.E.2d 922 (2012). However, “[w]here
a nuisance is not permanent in its character, but is one
which can and should be abated by the person erecting or
maintaining it, every continuance of the nuisance is a
fresh nuisance for which a fresh action will lie.” *487
Bailey v. Annistown Road Baptist Church, 301 Ga. App.
677, 688 (7), 689 S.E.2d 62 (2009) (citations and
punctuation omitted). Repeated incidents of flooding can
be sufficient to establish an abatable nuisance. See City of
Gainesville v. Waters, 258 Ga. App. 555, 557 (1), 574
S.E.2d 638 (2002) (holding that plaintiffs “presented
evidence of repeated incidents of flooding to [their]
property sufficient to establish an abatable nuisance”).
Waldrip presented expert testimony that the city can abate
the nuisance easily and cheaply. He also presented
evidence of repeated incidents of flooding. Thus **137
there is evidence from which a factfinder could conclude
that Waldrip’s claims stem, at least in part, from an
abatable nuisance.
“[I]n a continuing, abatable nuisance case, OCGA §
9–3–30 does not preclude recovery for any damages save
those which were suffered more than [four] years prior to
the filing of the suit.” City of Gainesville, 258 Ga. App. at
558 (3), 574 S.E.2d 638 (citation and punctuation
omitted). Waldrip filed this action on March 18, 2014, so
his claims for damages suffered more than four years
before that date are barred. (The trial court granted
summary judgment to the city on Waldrip’s claims
stemming from the 2008 flooding on different grounds,
but the court did not grant summary judgment to the city
on Waldrip’s claims stemming from the April and
September 2009 flooding.) But to the extent the factfinder
determined some of the claims are for a continuing,
abatable nuisance, Waldrip’s claims for damages suffered
less than four years before that date would not be barred.
Accordingly I would reverse in part the trial court’s denial
of the city’s motion for summary judgment on statute of

2. Affidavit of expert witness.
The city argues that the trial court erred by considering
one of Waldrip’s expert affidavits because Waldrip did
not disclose this expert in a timely manner and because
the expert failed to attach to his affidavit materials upon
which he relied in reaching his conclusions.
Pretermitting whether the trial court erred in considering
the affidavit, any error was harmless. Waldrip presented
other evidence—even without the affidavit—sufficient to
create questions of material fact.

3. Bad faith attorney fees.
The city argues that the trial court erred by denying its
motion for summary judgment on Waldrip’s claim for
OCGA § 13–6–11 attorney fees because the trial court did
not point to any evidence from which a jury could
determine that the city had acted in bad faith. The trial
court simply ruled that this is not one of those rare cases
authorizing summary adjudication of the issue. I agree
with the trial court. Waldrip has presented “some
evidence that, despite [his] numerous complaints and its
knowledge that [Waldrip’s] property *488 flooded as a
result of its failure to act, the [c]ity refused to alleviate the
drainage problems.” City of Gainesville, 258 Ga. App. at
560 (4), 574 S.E.2d 638. This would allow a jury to find
bad faith sufficient to support an award of attorney fees
under OCGA § 13–6–11. Id. at 559 (4), 574 S.E.2d 638.
All Citations
345 Ga.App. 478, 811 S.E.2d 130

Footnotes
1

Because the trial court did not analyze whether Waldrip would be entitled to attorney fees under OCGA § 13–6–11 for his
remaining causes of action that are not before this court, we do not reach the question of whether the city is entitled to
summary judgment on the entirety of Waldrip’s claim for attorney fees.
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the Supreme Court affirmed our holding reversing the
Superior Court of Cobb County’s condemnation order on
the ground that the City failed to fulfill its obligations
under OCGA § 22-1-9. But the Supreme Court reversed
our holding remanding the case for the superior court to
consider whether the City’s failure to comply with the
aforementioned obligations constituted bad faith. Instead,
the Supreme Court held that compliance with OCGA §
22-1-9 is an essential prerequisite to the filing of a
condemnation petition, and thus, the City’s failure to
comply with the statute required dismissal of its petition
regardless of whether or not it acted in bad faith.
Accordingly, we adopt the judgment of the Supreme
Court of Georgia as our own and direct the superior court
to dismiss the City’s condemnation petition.
Judgment reversed.

Opinion
Reese and Bethel, JJ., concur.
Dillard, Chief Judge.
In City of Marietta v. Summerour,1 the Supreme Court of
Georgia affirmed in part and reversed in part our previous
decision in Summerour v. City of Marietta.2 Specifically,

All Citations
346 Ga.App. 151, 815 S.E.2d 590 (Mem)

Footnotes
1

302 Ga. 645, 807 S.E.2d 324 (2017).

2

338 Ga. App. 259, 788 S.E.2d 921 (2016).

End of Document
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302 Ga. 597
Supreme Court of Georgia.

The “substantially advances” standard that
derives from constitutional due process
guarantees has no place in an eminent domain or
inverse condemnation proceeding. U.S. Const.
Amend. 14.

DIVERSIFIED HOLDINGS, LLP
v.
CITY OF SUWANEE; and vice versa.
S17A1140
|
S17X1235
|
Decided: November 2, 2017

Cases that cite this headnote

[2]

Synopsis
Background: Property owner sought judicial review of
city’s denial of application to rezone property zoned for
commercial use. Following a bench trial, the Superior
Court, Gwinnett County, Warren P. Davis, J., affirmed.
Property owner filed application for discretionary appeal,
which was granted.

Zoning and Planning
Proceedings; time limitations
Property owner seeking review of superior
court’s order affirming local zoning board’s
decision that zoning regulations applied to a
particular piece of property were not unlawful
was required to file application for discretionary
appeal in order to invoke Supreme Court’s
jurisdiction; court’s order contained lengthy
description of property, detailed property
owner’s efforts to sell property, discussed
topography and surrounding areas, and analyzed
factors relating to use and value of property,
property owner’s complaint alleged that current
zoning was unlawful for this property, not that
adopted zoning scheme was unlawful for any
property, and city’s decision to reject that claim
was immediate in application, specific in effect,
and involved individualized assessment of
property. Ga. Code Ann. § 5-6-35(a).

Holdings: The Supreme Court, Grant, J., held that:
property owner was required to file application for
discretionary appeal in order to invoke Supreme Court’s
jurisdiction;

[1]

inverse condemnation was not an available remedy on
review of particular zoning classification; and

[2]

city’s refusal to rezone property did not violate
property owner’s due process rights.

[3]

Cases that cite this headnote

Affirmed
Peterson, J., filed concurring opinion.

West Headnotes (26)
[1]

Constitutional Law
Eminent Domain
Eminent Domain
Nature and form of proceeding
Eminent Domain
Nature and grounds in general

[3]

Administrative Law and Procedure
What constitutes an adjudication
Administrative Law and Procedure
Nature and form of proceedings
An adjudicative decision, rather than legislative
decision, of an administrative agency can be
quasi-judicial in nature and is characterized by
proceedings that inquire into the facts and
circumstances of the party (or parties) appearing
before the decision maker.
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prospective in application.

1 Cases that cite this headnote

Cases that cite this headnote
[4]

Administrative Law and Procedure
What constitutes an adjudication

[8]

Generally, an adjudicative decision of an
administrative agency operates to address a
specific dispute or determine rights and
obligations of a particular party or parties; the
resulting decision seeks to establish those rights
and obligations or otherwise resolve the dispute
and is immediate in application.

An application to rezone a particular parcel
involves an individualized determination based
on the character and circumstances of that
particular parcel of land.
Cases that cite this headnote

1 Cases that cite this headnote

[5]

Administrative Law and Procedure
Nature and Scope

[9]

1 Cases that cite this headnote

Administrative Law and Procedure
Powers in General

Cases that cite this headnote

[10]

Administrative agencies may make adjudicative,
legislative, or executive decisions.

Cases that cite this headnote

Zoning and Planning
Nature in general
The enactment of a development or zoning code
is, quintessentially, a legislative action that is

Eminent Domain
Nature and grounds in general
Where a landowner claims harm from a
particular
zoning
classification,
inverse
condemnation is not an available remedy unless
the landowner can meet the separate and distinct
requirements for such a claim.

Cases that cite this headnote

[7]

Zoning and Planning
Petition, complaint or application
A landowner’s challenge that seeks recognition
that a zoning ordinance is unlawful with respect
to a particular parcel of land is the type of
individualized application of law to facts and
circumstances that constitutes an adjudicative
decision and requires a discretionary appeal
application. Ga. Code Ann. § 5-6-35(a).

A legislative decision of an administrative
agency is usually marked by a general inquiry,
often not limited to the facts and circumstances
of specific people or properties, which results in
a rule of law or course of policy that will apply
in the future.

[6]

Zoning and Planning
Filing, publication, and posting; minutes and
findings

[11]

Eminent Domain

© 2019 Thomson Reuters. No claim to ori ginal U.S. Government Works. 2

EMINENT DOMAIN
195 of 218
Diversified Holdings, LLP v. City of Suwanee, 302 Ga. 597 (2017)
807 S.E.2d 876

What Constitutes a Taking; Police and Other
Powers Distinguished

[14]

There is a basic distinction between police
power and that of eminent domain; the police
power of the governing authority is properly
used to regulate property to prevent its use in a
manner detrimental to the public interest, while
the exercise of eminent domain involves the
taking of property because it is needed for
public use.

Eminent Domain
What Constitutes a Taking; Police and Other
Powers Distinguished
A plaintiff seeking to challenge a government
regulation as an uncompensated exercise of the
government’s eminent domain power must show
that the regulation is so onerous that its effect is
tantamount to a direct appropriation or ouster.
U.S. Const. Amend. 5; Ga. Const. art. 1, § 3
para. 1.

Cases that cite this headnote

Cases that cite this headnote
[12]

Eminent Domain
Constitutional provisions

[15]

The Fifth Amendment’s just compensation
provision is designed to bar Government from
forcing some people all alone to bear public
burdens which, in all fairness and justice, should
be borne by the public as a whole. U.S. Const.
Amend. 5.

The clearest sort of taking occurs when the
government encroaches upon or occupies private
land for its own proposed use. U.S. Const.
Amend. 5; Ga. Const. art. 1, § 3 para. 1.

Cases that cite this headnote

[13]

Eminent Domain
Constitutional and statutory provisions
Eminent Domain
Necessity of just or full compensation or
indemnity
The eminent domain language in the federal and
state constitutions is clear that those provisions
do not provide an independent bar to the
government exercising eminent domain over
lands needed for public uses; as its text makes
plain, the Takings Clause does not prohibit the
taking of private property, but instead places a
condition on the exercise of that power, which is
generally the payment of fair market value or
just compensation. U.S. Const. Amend. 5; Ga.
Const. art. 1, § 3 para. 1.
Cases that cite this headnote

Eminent Domain
What Constitutes a Taking; Police and Other
Powers Distinguished

Cases that cite this headnote

[16]

Eminent Domain
Public Use
An exercise of eminent domain is only proper
where the government acts to put the property to
a public use. U.S. Const. Amend. 5; Ga. Const.
art. 1, § 3 para. 1.
Cases that cite this headnote

[17]

Eminent Domain
Zoning and Permits
Zoning does not ordinarily present the kind of
affirmative public use at the expense of the
property owner that effects a taking. U.S. Const.
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Amend. 5; Ga. Const. art. 1, § 3 para. 1.

Cases that cite this headnote

Cases that cite this headnote
[21]
[18]

Constitutional Law
Zoning and Land Use
When a property owner’s right to the unfettered
use of his property confronts the police power
under which zoning is effected, due process
guarantees act as a check against the arbitrary
and capricious use of that police power. U.S.
Const. Amend. 5.

Property’s zoning for commercial use was
substantially related to public’s health, safety,
morality, and welfare, and therefore city’s
refusal to rezone property for multi-family
residential use did not violate property owner’s
due process rights; much of the area around
property was zoned for commercial use,
property had no sidewalks, businesses abutted
property, city’s comprehensive plan provided
for property’s commercial zoning, and zoning
ordinance at issue was adopted after extensive
study and public debate. U.S. Const. Amend. 14.

Cases that cite this headnote

[19]

Zoning and Planning
Public health, safety, morals, or general
welfare
Zoning and Planning
Propriety of classification and uniformity of
operation in general
A zoning classification that substantially
burdens a property owner may be justified if it
bears a substantial relation to the public health,
safety, morality, or general welfare; lacking that
kind of justification, the zoning may be set aside
as arbitrary or capricious. U.S. Const. Amend. 5.

Cases that cite this headnote

[22]

Zoning and Planning
Validity of regulations in general
Zoning and Planning
Regulations and rezoning
If a land-use regulation is arbitrary and
capricious then the regulation cannot stand; the
remedies available in such cases include
declaring the regulation unlawful as applied to
the property at issue.

Zoning and Planning
Validity of regulations in general
A zoning ordinance is presumptively valid.

Cases that cite this headnote

[20]

Constitutional Law
Particular issues and applications
Zoning and Planning
Business, commercial, and industrial districts
and uses in general
Zoning and Planning
Changes within business, commercial, or
industrial districts in general

Cases that cite this headnote

[23]

Zoning and Planning
Degree of proof
To overcome the presumption that a zoning
ordinance is valid, the party challenging a
zoning ordinance must show, by clear and
convincing evidence, that the zoning at issue
presents a significant detriment to the landowner
and is insubstantially related to, in other words,
does not substantially advance, the public
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In zoning challenges, the pertinent question is
not whether rezoning would increase the value
of property, but rather whether the existing
zoning classification serves to deprive a
landowner of property rights without due
process of law; that the property would be more
valuable if rezoned borders on being irrelevant,
instead, the only relevant evidence regarding the
value of the subject property is its value as it
currently is zoned. U.S. Const. Amend. 14.

health, safety, morality, and welfare.
Cases that cite this headnote

[24]

Zoning and Planning
Matters affecting validity in general
Although the validity of a zoning ordinance’s
application to a particular property must be
determined on a case-by-case basis, the
following factors are considered: (1) existing
uses and zoning of nearby property; (2) the
extent to which property values are diminished
by the particular zoning restrictions; (3) the
extent to which the destruction of property
values of the plaintiffs promotes the health,
safety, morals or general welfare of the public;
(4) the relative gain to the public, as compared
to the hardship imposed upon the individual
property owner; (5) the suitability of the subject
property for the zoned purposes; and (6) the
length of time the property has been vacant as
zoned considered in the context of land
development in the area in the vicinity of the
property.

Cases that cite this headnote

**879
Attorneys and Law Firms
Mahaffey Pickens Tucker, Matthew P. Benson, Amanda
F. Henningsen, for appellant. Carothers & Mitchell,
Richard A. Carothers, Thomas M. Mitchell, Amy B.
Cowan, for appellee.
Opinion
GRANT, Justice.

Cases that cite this headnote

[25]

Zoning and Planning
Classification of property
When the validity of a legislative classification
for zoning purposes is debatable, that judgment
must be allowed to control.
Cases that cite this headnote

[26]

Constitutional Law
Particular issues and applications
Zoning and Planning
Effect on property value
Zoning and Planning
Deprivation of property

*597 [1]This case presents a zoning dispute between the
Appellant Diversified Holdings, LLP (“Diversified”) and
the City of Suwanee (“the City”) regarding the status of
30 acres of undeveloped land located in the City
(“Property”). We hold that because Diversified seeks
review from an adjudicative decision made by a local
government body acting in an administrative role, an
application for discretionary appeal was required.
Because Diversified did file an application for
discretionary review, which we granted, we have
jurisdiction over its appeal. On the merits of the issues
presented, we affirm the trial court’s decision that there
was no error in denying Diversified’s application to
rezone the Property. But we clarify that the “substantially
advances” standard that derives from constitutional due
process guarantees has no place in an eminent domain or
inverse condemnation proceeding. Consequently, where a
landowner claims harm from a particular zoning
classification, inverse condemnation is not an available
remedy unless the landowner can meet the separate and
distinct requirements for such a claim. Because we affirm
the trial court’s decision that the denial of Diversified’s
application was not arbitrary or capricious, we do not
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reach the City’s contention on cross appeal that the trial
court erred in concluding that Diversified showed a
substantial detriment based on the value of the Property as
currently zoned versus its value if rezoned.

streams, not all of the Property can be feasibly developed,
and rezoning would permit Diversified to develop the
most acreage possible. Indeed, the trial court concluded
that the fair market value of the Property would increase
tremendously if it were rezoned: As currently zoned, the
Property has a fair market *599 value between $600,000
and $1.5 million; if rezoned for multifamily use, the
Property would have a fair market value of approximately
$5.9 million.

I.

The trial court found that Diversified carried its burden to
show by clear and convincing evidence that the City’s
current zoning of the Property has caused Diversified a
significant detriment. The trial court also found, however,
that the current zoning is substantially related to the
public health, safety, morality, and welfare, because the
existing commercial zoning is compatible with
surrounding commercial uses and is consistent with the
City’s comprehensive plan and economic development.
The trial court concluded that the consistency of the
existing zoning with the City’s long-term planning goals
demonstrates a substantial benefit to the public welfare.
For example, in the trial court’s view, the lack of
sidewalks on the Property would pose an unreasonable
and unsafe risk for persons who would reside in the
proposed apartment development and there is a
reasonable and valid concern that apartment dwellers
would face a potential for increased nighttime crimes
because the complex would be adjacent to a liquor store,
two motels, and a WalMart.

The Property is zoned for commercial use in accordance
with the City’s 2030 Comprehensive Plan. The City’s
comprehensive plan envisions that the Property will be
used for high density, high intensity office space.
Although the Property is in a largely commercial area,
Diversified insists that for the past 26 years it has been
unable to sell the Property as zoned, but has received
multiple purchase offers contingent upon the Property
being rezoned for *598 multifamily use.1 Consequently,
**880 Diversified sought to have the Property rezoned in
that manner, claiming, among other things, that the
existing zoning regulation was unconstitutional as applied
to the Property. The City Council, on recommendation
from the City’s Planning Commission, denied
Diversified’s application to rezone the Property from
commercial, C2 or C2A, to RM-8, which would have
permitted multi-family use.2
Diversified then filed suit in Gwinnett County Superior
Court, alleging that the City’s decision constituted an
unconstitutional taking of the Property.3 Diversified
requested that the trial court enjoin the City from
interfering with Diversified’s use of the Property in the
manner represented in its rezoning application.
Diversified also requested that the court find and declare
the City’s acts in denying its rezoning application were
“unlawful, irrational, a manifest abuse of discretion, a
taking of property, unconstitutional, null, and void.”
Although Diversified sought an award of attorney’s fees
and litigation expenses, the complaint did not seek other
damages.
After a bench trial, the trial court made the following
findings. Since 2012, Diversified has used a broker who
undertook a marketing campaign to sell the Property.
Although it has not had success marketing the Property as
a commercial property, Diversified has received
numerous inquiries from potential purchasers who are
interested in developing the Property for multifamily use.
Every contract that Diversified has entered into contained
contingencies that required the City to rezone or grant a
special use permit. Ultimately, none of those contracts
closed. The parties agree that due to steep topography and

In sum, the trial court found that Diversified had not
carried its burden to show that the current zoning was not
substantially related to public health, safety, and welfare.
Accordingly, the trial court’s order concluded that the
City’s determination that the current zoning regulation
was not improper as applied to Diversified’s property was
not arbitrary, capricious, or without rational basis. The
trial court specifically stated that the **881 City’s
decision did not constitute an abuse of discretion and did
not work an unconstitutional taking.
Out of an abundance of caution, Diversified then filed
both a direct appeal and an application for discretionary
appeal from the trial court’s order. The City filed a cross
appeal. This Court granted Diversified’s application for
discretionary appeal and posed a single question: Is a
party seeking to appeal a superior court’s ruling on an
inverse condemnation claim required to file a
discretionary application if that claim is based on a local
board’s zoning decision? In addition to answering that
question by asserting that direct appeal is lawful,
Diversified contends that (1) the trial court erred in
determining that the Property’s current zoning is
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substantially related to public health, safety, and welfare,
and (2) the trial court erred in concluding that the City
had demonstrated a justification for the current zoning
that is reasonably related to the public interest. In its cross
appeal, the City contends that the trial court erred in
determining that Diversified showed a significant
detriment based on the Property’s value as currently
zoned when compared to its value if rezoned.

*600 II.
[2]

We turn first to the question of jurisdiction and
appellate procedure that was presented to the parties, that
is, whether a party seeking to appeal a superior court’s
ruling on an inverse condemnation claim is required to
file a discretionary application when that claim is based
on a local board’s zoning decision.4 The trial court’s order
affirming the City’s denial of Diversified’s application for
rezoning is a final order; we are not hindered by any
interlocutory appeal questions. OCGA § 5-6-34 (a) (1).
Generally, final orders are subject to direct appeal.
Nevertheless, here and for any “final order,” OCGA §
5-6-34 (a) (1) directs that we consider whether that order
is subject to the discretionary application procedure
outlined in OCGA § 5-6-35 (a) (1).

Schumacher v. City of Roswell, 301 Ga. 635, 638, 803
S.E.2d 66 (2017) (quoting Swafford v. Dade County Bd.
of Commrs., 266 Ga. 646, 647, 469 S.E.2d 666 (1996));
Bentley v. Chastain, 242 Ga. 348, 349, n. 4, 249 S.E.2d 38
(1978) (characterizing a Board of Zoning Appeals as an
administrative agency with both *601 quasi-legislative
and quasi-judicial duties, which include determining
“whether the factual situation of a given individual’s
property warrants relief from the general zoning
ordinance under the standards set out by the delegating
authority.”). And we have explained that the discretionary
application procedure applies to adjudicative or
quasi-judicial decisions by local administrative agencies.
See State Ga. v. Int’l Keystone Knights of the Ku Klux
Klan, Inc., 299 Ga. 392, 402, 788 S.E.2d 455 (2016)
(“Both the text and immediate context of OCGA § 5-6-35
(a) (1) **882 indicate that a ‘decision,’ as it is used with
reference to administrative agencies, is a determination of
an adjudicative nature.”).
As the opinion in International Knights recognized, “ ‘the
line between legislation and adjudication is not always
easy to draw.’ ” Id. at 401, 788 S.E.2d 455 (quoting
LC&S, Inc. v. Warren Cnty. Area Plan Comm., 244 F.3d
601, 603 (7th Cir. 2001)). And generally speaking, while

[a]dministrative determinations of a
legislative nature are prospective in
application, general in application,
and often marked by a general
factual inquiry that is not specific
to the unique character, activities or
circumstances of any particular
person, ... [d]eterminations of an
adjudicative nature, on the other
hand, are immediate in application,
specific in application, and
commonly involve an assessment
of facts about the parties and their
activities,
businesses,
and
properties.

That provision requires an application for a certain class
of cases:

Appeals from decisions of the
superior courts reviewing decisions
of the State Board of Workers’
Compensation, the State Board of
Education, auditors, state and local
administrative agencies, and lower
courts by certiorari or de novo
proceedings; provided, however,
that this provision shall not apply to
decisions of the Public Service
Commission and probate courts and
to cases involving ad valorem taxes
and condemnations[.]

We recently reiterated that boards of commissioners are
acting as administrative agencies under OCGA § 5-6-35
(a) (1) when they are “performing a function that is ‘the
equivalent of the function of an administrative agency.’ ”

Int’l Knights, 299 Ga. at 401, 788 S.E.2d 455 (citations
and punctuation omitted).
[3] [4] [5] [6]

An adjudicative decision can be quasi-judicial in
nature and is characterized by proceedings that inquire
into the facts and circumstances of the party (or parties)
appearing before the decision maker.5 Int’l Knights, 299
Ga. at 401, 788 S.E.2d 455. (citing RR Vill. Ass’n, Inc. v.
Denver Sewer Corp., 826 F.2d 1197, 1204 (2d Cir. 1987)
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(“The test for determining whether official action is
adjudicative or legislative focuses on the function
performed by the decisionmaker.”)). Generally, an
adjudicative decision operates to address a specific
dispute or determine rights and obligations of a particular
party or parties. The resulting decision seeks to establish
those rights and obligations or otherwise resolve the
dispute, and is immediate in application. A legislative
decision, on the other hand, is usually marked by a
general inquiry, *602 often not limited to the facts and
circumstances of specific people or properties, which
results in a rule of law or course of policy that will apply
in the future. Id. at 401, 788 S.E.2d 455 (citing Prentis v.
Atl. Coast Line Co., 211 U.S. 210, 226, 29 S.Ct. 67, 53
L.Ed. 150 (1908) (“Legislation on the other hand looks to
the future and changes existing conditions by making a
new rule, to be applied thereafter to all or some part of
those subject to its power.”)).
Years before we focused on the distinction between
adjudicative, legislative, and executive decisions in the
context of OCGA § 5-6-35 (a), this Court announced that
“all zoning cases appealed either to the Court of Appeals
or the Supreme Court of Georgia must ... come by
application.” Trend Dev. Corp. v. Douglas Cty., 259 Ga.
425, 426, 383 S.E.2d 123 (1989). And in Rubin, we
reiterated that all appeals in zoning cases require an
application. O.S. Advertising Co. of Georgia, Inc. v.
Rubin, 267 Ga. 723, 725, 482 S.E.2d 295 (1997). Like
this case, Trend was an appeal of a superior court decision
rejecting a landowner’s argument that a zoning regulation
should not apply to a particular piece of property. Trend,
259 Ga. at 426, 383 S.E.2d 123. And in the decades since
that case was decided, Trend’s mandate that “all zoning
cases” must be appealed through the discretionary process
has been consistently followed by this Court and the
Court of Appeals in numerous cases challenging the
application of a zoning ordinance to a particular piece of
property. See, e.g., Hamryka v. City of Dawsonville, 291
Ga. 124, 126, 728 S.E.2d 197 (2012) (“Appellants
[challenging the rezoning of a neighbor’s property] then
were able to obtain review in the superior court of the
issues they raised or could have raised before the
administrative agency. Appellants therefore already had
the opportunity to be heard by two tribunals—a local
administrative agency and a superior court—and now ask
this appellate court to consider the administrative decision
yet again.”)(emphasis supplied); Jervey v. City of
Marietta, 274 Ga. 754, 559 S.E.2d 457 (2002)
(discretionary application granted to consider appeal from
denial of application to rezone); Powell v. City of
Snellville, 275 Ga. 207, 563 S.E.2d 860 (2002)
(dismissing direct appeal and granting application for
discretionary review of refusal to rezone property); City of

Atlanta v. Tap Assocs., 273 Ga. 681, 683, 544 S.E.2d 433
(2001) (concluding, after granting **883 discretionary
application to appeal denial of rezoning, that “legislative
judgment” of zoning ordinance must be allowed to control
where petitioner had not met its burden); Cobb Cty. v.
McColister, 261 Ga. 876, 413 S.E.2d 441 (1992) (denial
of application to rezone property requires application for
discretionary review under Trend); Waffle House v.
DeKalb Cty., 261 Ga. 324, 406 S.E.2d 477 (1991); Delta
Cascade Partners, II v. Fulton Cty., 260 Ga. 99, 390
S.E.2d 45 (1990) *603 (appeal from superior court’s
judgment upholding denial of zoning request requires
discretionary application).
Recently, in Schumacher, we determined that certain
challenges to the exercise of legislative power do not fit
within Trend’s definition of “zoning cases,” although we
noted that Trend itself involved the sort of individualized
determination that we would generally consider a
“decision” under the discretionary application statute.
Schumacher, 301 Ga. at 637, 803 S.E.2d 66 (citing Int’l
Knights, supra). In doing so, we further clarified the
contours of our zoning jurisprudence by establishing that
a “zoning case,” refers to “a case involving a ‘decision’
by an ‘administrative agenc[y]’ dealing with the zoning or
allowed use of a particular parcel of land.” Id. at 683, 544
S.E.2d 433
Schumacher found that “a stand-alone lawsuit
challenging
an
ordinance
as
facially
invalid—unconnected to any individualized determination
about a particular parcel—is not a ‘zoning case’.” Id. at
635, 803 S.E.2d 66 But an appeal from a superior court
order reviewing a local government decision denying an
application to rezone a specific property differs from an
appeal from a lawsuit that challenges the enactment of a
code of development or zoning code. See id. (contrasting
lawsuits challenging the legislative decision underlying
the enactment of a development code with suits seeking
individualized zoning-related relief). These distinctions
are relevant. The enactment of a development or zoning
code is, quintessentially, a legislative action that is
prospective in application. Id. at 637, 803 S.E.2d 66 In
contrast, an application to rezone a particular parcel like
the application involved here involves an individualized
determination based on the character and circumstances
of that particular parcel of land. A landowner’s challenge
that seeks recognition that a zoning ordinance is unlawful
with respect to a particular parcel of land thus is the type
of individualized application of law to facts and
circumstances that constitutes an adjudicative decision
and requires a discretionary application. See Jervey 274
Ga. 754, 559 S.E.2d 457 (2002) (granting discretionary
appeal to review superior court decision reviewing the
[7] [8] [9]
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denial of a rezoning application).
Here, the superior court’s order contains a lengthy
description of the Property, details Diversified’s efforts to
sell the Property, discusses the topography and
surrounding areas, and analyzes factors relating to the use
and value of the Property. Diversified’s complaint alleges
that the current zoning is unlawful for this property, not
that the adopted zoning scheme is unlawful for any
property. And the City’s decision to reject that claim was
immediate in application, specific in effect, and involved
an individualized assessment of the Property. City of
Cumming v. Flowers, 300 Ga. 820, 824, 797 S.E.2d 846
(2017) (citing Int’l Knights, 299 Ga. at 401, 788 S.E.2d
455 (2016)). That argument *604 differs significantly
from the one presented in Schumacher, in which the
appellant challenged the adoption of the development
code itself but did not challenge any “individualized
decision to change the zoning of any particular property.”
Id. at 639, 803 S.E.2d 66.
What’s more, Diversified has had the opportunity to be
heard by two tribunals in this case.6 Diversified filed an
application to **884 amend the official zoning map of the
City requesting that the Property be rezoned from
commercial to a use permitting multi-family
development, claiming that the zoning would otherwise
be unconstitutional as applied to that property. The
Suwanee City Council filed a response to that rezoning
application. Diversified provided documents supporting
its application to amend the zoning ordinance and
purporting to raise both a due process claim and an
inverse condemnation claim.7 The City of Suwanee
Planning Department reviewed the application and
recommended that Diversified’s request to rezone the
Property be denied based, in part, on conflicts with the
City’s comprehensive plan. Subsequently, the City
Council unanimously denied the application. Diversified
then filed suit in superior court alleging that the City’s
decision was unconstitutional. Diversified’s complaint
asked the superior court to review a decision of a local
administrative agency. This falls squarely within the
discretionary appeal procedures that give appellate courts
the discretion not to entertain an appeal where the
superior court had reviewed the acts of certain lower
tribunals. Hamryka, 291 Ga. at, 126-127, 728 S.E.2d 197
(2012).
The analysis in Division IV below only confirms that the
local authority’s decision is adjudicative in nature. The
inquiry in this type of request is a fact-specific one,
evaluating the balance between factors to conclude
whether a zoning ordinance substantially burdens a
property owner in the first place, and, if it does, whether

that same ordinance is also substantially related to the
public health, safety, morality, or general welfare. See
infra at 611-614, 807 S.E.2d 876. And this Court plainly
has no authority to “legislate” for a local zoning authority
should we determine that the authority’s decision was
incorrect. But *605 what we can do, and what petitioners
ask for us to do, is adjudicate whether a particular zoning
ordinance is unconstitutional as applied to a particular
piece of land. That leaves the ultimate remedial measures
open to the judgment of the zoning authority, which may
or may not choose to take (or recommend) legislative
action. Nonetheless, its decision in the first instance, just
like ours, was adjudicative in nature.
Accordingly, and without addressing whether an appeal
from a true inverse condemnation proceeding would
require a discretionary application, we conclude that the
present appeal, which is from a superior court order
affirming a local zoning board’s decision that the zoning
regulations applied to a particular piece of property are
not unlawful, is the type of individualized determination
that remains subject to the application procedure set out in
OCGA § 5-6-35 (a) (1).

III.
[10]

We now turn to the proper application of the law to the
claims in this case, which have been characterized by the
parties as sounding in inverse condemnation. Inverse
condemnation claims draw their meaning and remedies
from the eminent domain provisions in the Fifth
Amendment of the United States Constitution and Article
I, Section III, Paragraph I of the Georgia Constitution,
each of which protects against uncompensated “takings.”
But, as the United States Supreme Court has appropriately
noted, “[t]he question of what constitutes a ‘taking’ for
purposes of the Fifth Amendment has proved to be a
problem of considerable difficulty.” Penn Cent. Transp.
Co. v. City of New York, 438 U.S. 104, 123, 98 S.Ct.
2646, 57 L.Ed.2d 631 (1978). We need not answer that
question in full today, nor could we, given the “ad hoc”
nature of the tests that courts have applied. Id. at 124, 98
S.Ct. 2646, 57 L.Ed.2d 631 But what we can do is provide
some needed clarity about the nature of inverse
condemnation claims in Georgia.
[11]
At the outset, our cases and those of the federal courts
have articulated a distinction between eminent domain
and the police power; the two powers serve a different set
of purposes and are subject to different limitations. **885
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As we have explained, “There is a basic distinction
between police power and that of eminent domain. The
police power of the governing authority is properly used
to regulate property to prevent its use in a manner
detrimental to the public interest, while the exercise of
eminent domain involves the taking of property because it
is needed for public use.” Mayor & Aldermen of the City
of Savannah v. Savannah Cigarette & Amusement Servs.,
267 Ga. 173, 174, 476 S.E.2d 581 (1996); see also Pope
v. City of Atlanta, 242 Ga. 331, 334, 249 S.E.2d 16 (1978)
*606 (“The distinction between use of eminent domain
and use of the police power is that the former involves the
taking of property because it is needed for public use
while the latter involves the regulation of the property to
prevent its use in a manner detrimental to the public
interest.”).
[12]

[13]

Moreover, “[i]t is axiomatic that the Fifth
Amendment’s just compensation provision is ‘designed to
bar Government from forcing some people alone to bear
public burdens which, in all fairness and justice, should
be borne by the public as a whole.’ ” First English
Evangelical Lutheran Church of Glendale v. Los Angeles
Cty., Cal., 482 U.S. 304, 318-319, 107 S.Ct. 2378, 96
L.Ed.2d 250 (1987)) (citing Armstrong v. United States,
364 U.S. 40, 49, 80 S.Ct. 1563, 4 L.Ed.2d 1554 (1960));
Woodside v. City of Atlanta, 214 Ga. 75, 103 S.E.2d 108
(1958) (while Georgia’s Constitution provides that the
right of eminent domain shall “never be abridged,” that
power cannot be exercised absent just compensation).
Accordingly, the eminent domain language in the federal
Constitution and our state Constitution is clear that those
provisions do not provide an independent bar to the
government exercising eminent domain over lands needed
for public uses: “As its text makes plain, the Takings
Clause ‘does not prohibit the taking of private property,
but instead places a condition on the exercise of that
power.’ ” Lingle v. Chevron USA, Inc., 544 U.S. 528, 536,
125 S.Ct. 2074, 161 L.Ed.2d 876 (2005) (quoting First
English Evangelical, 482 U.S. at 314, 107 S.Ct. 2378).
That condition, generally, is the payment of fair market
value or “just compensation.” Wright v. Metro. Atlanta
Transit Auth., 248 Ga. 372, 373, 283 S.E.2d 466 (1981).
The classic application of eminent domain is the actual
and complete taking of property by the government in
order to use that property for a public purpose. See
Palazzolo v. Rhode Island, 533 U.S. 606, 617, 121 S.Ct.
2448, 150 L.Ed.2d 592 (2001). But as the regulatory state
increased in size and scope, so did the range of actions
that could constitute a “taking.” After all, if compensation
were required for a standard condemnation but not for a
regulatory infringement, “the natural tendency of human
nature would be to extend regulations ‘until at last private

property disappears.’ ” Murr v. Wisconsin, ––– U.S. ––––,
137 S.Ct. 1933, 1951, 198 L.Ed.2d 497 (2017) (Roberts,
C.J., dissenting) (punctuation and citation omitted). The
United States Supreme Court first applied the Takings
Clause to regulatory action in Pennsylvania Coal Co. v.
Mahon, 260 U.S. 393, 43 S.Ct. 158, 67 L.Ed. 322 (1922).
There, petitioner had sold surface rights to land but
retained mining rights; because the relevant statute made
it commercially impracticable to mine the coal on
petitioner’s land, it had nearly the same effect as the
complete destruction of the rights claimant had reserved,
so the government had effectively taken the land without
*607 providing just compensation. Id. at 414-415, 43
S.Ct. 158. That type of regulatory taking has become
known as “inverse condemnation,” and although federal
and state courts have struggled with how to determine
what constitutes a taking in the regulatory context, the
claim is a common and constitutionally appropriate one.
Federal cases have coalesced around the idea that two
categories of regulatory action will be deemed per se
takings under the Fifth Amendment. First is the
permanent physical infringement of property. See Loretto
v. Teleprompter Manhattan CATV Corp., 458 U.S. 419,
102 S.Ct. 3164, 73 L.Ed.2d 868 (1982). The second is
where a regulation deprives the property owner of “all
economically beneficial uses.” Lucas v. South Carolina
Coastal Council, 505 U.S. 1003, 1019, 112 S.Ct. 2886,
120 L.Ed.2d 798 (1992)(emphasis in original). Cases that
fall outside these two categories have been analyzed
according to the factors set **886 out in Penn Central,
including the “economic impact of the regulation on the
claimant and, particularly, the extent to which the
regulation has interfered with distinct investment-backed
expectations.” Penn Cent., 438 U.S. at 124, 98 S.Ct. 2646.
Penn Central also describes the importance of the
“character of the governmental action” in the analysis,
noting that an act is more likely to be considered a taking
when it constitutes a physical invasion rather than “when
interference arises from some public program adjusting
the benefits and burdens of economic life to promote the
common good.” Id.
[14]

We have followed suit. A plaintiff seeking to challenge
a government regulation as an uncompensated exercise of
the government’s eminent domain power must show that
the regulation is “so onerous that its effect is tantamount
to a direct appropriation or ouster.” Mann v. Georgia
Dep’t of Corr., 282 Ga. 754, 757, 653 S.E.2d 740 (2007)
(quoting Lingle, 544 U.S. at 539, 125 S.Ct. 2074). And
this Court has explained the contours of the most
straightforward inverse condemnation claim—the
permanent, physical occupation of (or impact on)
property:
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[P]rivate property owners may be
compensated
in
inverse
condemnation actions for the
temporary taking of land for the
paving of a turn lane, increased
noise and odor from a county’s
sewage plant, and flooding,
siltation, and pollution from surface
water diverted by roadway
maintenance.

Rabun Cty. v. Mountain Creek Estates, LLC, 280 Ga. 855,
856, 632 S.E.2d 140 (2006) (citations and punctuation
omitted); see also Dep’t of Transp. v. Edwards, 267 Ga.
733, 736, 482 S.E.2d 260 (1997) (temporary taking of
land for the paving of a turn lane); Duffield v. DeKalb
Cnty., 242 Ga. 432, 433-434, 249 S.E.2d 235 (1978) *608
(increased noise and odor from a county’s sewage plant);
Powell v. Ledbetter Bros., 251 Ga. 649, 650, 307 S.E.2d
663 (1983) (flooding, siltation, and pollution from surface
water diverted by roadway maintenance). In all of these
cases, a county took some affirmative action for public
purposes causing a nuisance or trespass that, in turn,
resulted in the diminished utility and functionality of a
private owner’s land. That diminished functionality and
utility, in turn, interfered with the owner’s use and
enjoyment of the land. We have also suggested that, for
an alleged regulatory taking, inverse condemnation will
apply when the owner was completely deprived of the use
of the property. See, e.g., Threatt v. Fulton Cty., 266 Ga.
466, 470, 467 S.E.2d 546 (1996); Cobb Cty. v.
McColister, 261 Ga. 876, 876, 413 S.E.2d 441 (1992). We
have also invoked Penn Central to analyze asserted
regulatory takings that did not fall within these two
categories. See, e.g., Mann, 282 Ga. at 757, 653 S.E.2d
740.
Inverse condemnation cases that do not fall within the per
se categories outlined above have been notoriously hard
to adjudicate, and even the Penn Central factors have led
to “vexing subsidiary questions.” Lingle, 544 U.S. at 539,
125 S.Ct. 2074. In turn, the initial uncertainty about how
to handle cases on the margins of inverse condemnation
allowed a due process analysis to invade the takings
jurisprudence. Id. at 540, 125 S.Ct. 2074. Our precedents
thus have not always been clear that eminent domain and
due process are distinct constitutional inquiries, and have
instead converted inverse condemnation into a species of
due process claim. See, e.g., Dep’t of Transp. v. City of
Atlanta, 260 Ga. 699, 704, 398 S.E.2d 567 (1990)
(“Substantive due process protects property owners from
the arbitrary and capricious exercise of the power of
eminent domain.”). In addressing claims of inverse

condemnation, our prior cases from time to time have
veered into an articulation of two different theories of
“takings.”
[15]

The first, and most natural, formulation is the taking of
property by eminent domain for public use, whether
through regulation or condemnation. “The clearest sort of
taking occurs when the government encroaches upon or
occupies private land for its own proposed use.”
Palazzolo, 533 U.S. at 617, 121 S.Ct. 2448 (recognizing
both physical and regulatory invasions). The second,
more troublesome theory is that a regulation of property
that violates constitutional due process guarantees
constitutes a taking. The remedial aim of this latter type
of claim is not just compensation; instead, litigants seek
relief from the challenged regulation. Under this rubric, a
plaintiff seeks to prove that a **887 regulation has caused
him to suffer “a significant deprivation insubstantially
related to the public health, safety, morality[,] or welfare.”
Gradous v. Bd. of Comm’rs of Richmond Cnty., 256 Ga.
469, 470, 349 S.E.2d 707 (1986) *609 ; Guhl v. Holcomb
Bridge Rd. Corp., 238 Ga. 322, 323, 232 S.E.2d 830
(1977). Once the plaintiff has met that burden, the
government may try to justify the regulation as
“reasonably related to the public interest.” Gradous at
471, 349 S.E.2d 707.
[16]

The problem is that this balancing approach is not
consistent with the differentiation we have recognized
between the police power and the power of eminent
domain. Nor does it follow from the text of the Takings
Clause, which mandates a remedy where the government
takes private property for public use, but does not inquire
into the wisdom of the policy at issue.8 Federal law now
reflects that a distinction exists between cases alleging a
due process violation and cases seeking just
compensation, and that the “substantially advances”
formula applied so often in inverse condemnation cases
“prescribes an inquiry in the nature of a due process, not a
takings, test, and ... has no proper place in our takings
jurisprudence.” Lingle, 544 U.S. at 540, 125 S.Ct. 2074.
As the Lingle Court explained, “the ‘substantially
advances’ inquiry reveals nothing about the magnitude or
character of the burden a particular regulation imposes on
private property rights. Nor does it provide any
information about how any regulatory burden is
distributed among property owners.” Id. at 542, 125 S.Ct.
2074 (emphasis in original). In other words, rather than
advancing an understanding of whether the effect of a
regulation is “functionally comparable to government
appropriation or invasion of private property,” this test
evaluates a regulatory policy to determine whether its
ends are sufficient to justify the means. Id. And that type
of substantive inquiry “is tethered neither to the text of the
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Takings Clause nor to the basic justification for allowing
regulatory actions to be challenged under the Clause.” Id.
Although we’ve not been so direct about our own
conclusion, this Court has already recognized the United
States Supreme Court’s decision in Lingle, and the
potential inaptitude of the “substantially advances” test
for regulatory takings. See Mann, 282 Ga. at 759–760 &
n.7, 653 S.E.2d 740 (2007) (citing Lingle and presuming
“arguendo, that the substantiality of the public purpose
advanced by a regulation is still pertinent to a takings
challenge”). Under a true takings challenge, we
recognized, “the focus of the takings analysis is on
whether the government *610 act takes property, not on
whether the government has a good or bad reason for its
action.” Id. (quoting Barros, At Last, Some Clarity: The
Potential Long-Term Impact of Lingle v. Chevron and the
Separation of Takings and Substantive Due Process, 69
Alb. L. Rev. 343, 354 (2005)).
[17]

We have also acknowledged that zoning is unlikely to
be a fertile ground for inverse condemnation claims. See,
e.g., Alexander v. DeKalb Cnty., 264 Ga. 362, 363, 444
S.E.2d 743 (1994), overruled on other grounds by In re
Crane, 253 Ga. 667, 324 S.E.2d 443 (1985); Mayor &
Aldermen of the City of Savannah, 267 Ga. at 174, 476
S.E.2d 581 (assuming, only arguendo, that inverse
condemnation is an available remedy in rezoning cases);
see also City of Tybee Island v. Live Oak Group, LLC,
324 Ga. App. 476, 479, 751 S.E.2d 123 (2013) (“While
the theory of inverse condemnation arises out of the
eminent domain paragraph of the Georgia Constitution, ...
it is not synonymous with a claim attacking the
constitutionality of an existing zoning ordinance
following the denial of an application to rezone.”). Indeed
the majority in the seminal Penn Central case rejected
zoning regulations as a likely source of inverse
condemnation. See **888 Penn Central, 438 U.S. at 125,
98 S.Ct. 2646 (citing zoning as “the classic example” of
the Court upholding “land-use regulations that destroyed
or adversely affected recognized real property interests”).9
Zoning, in short, does not ordinarily present the kind of
affirmative public use at the expense of the property
owner that effects a taking, and we have previously
recognized as much. See, e.g., McColister, 261 Ga. at
877, 413 S.E.2d 441 (finding no compensable taking
occurred during the period between the filing of an
application to rezone property and the final decision
approving the rezoning when the landowner had not been
deprived of all use of his property).
None of this means that the “substantially advances” test
outlined in Gradous, Guhl, and other cases—including
this one—is an invalid way to analyze whether a zoning

regulation is constitutionally arbitrary and capricious as
applied to a particular parcel of land. It only means that
this type of claim is rooted in due process guarantees
against arbitrary exertion of the police power rather than
in the government’s authority to take private property
through eminent domain. “There is no question that the
‘substantially advances’ formula was derived from due
process, not takings, precedents.” Lingle, 544 U.S. at
540-541, 125 S.Ct. 2074 (noting that in support of the
“substantially advances” test outlined in Agins v. City of
Tiburon, 447 U.S. 255, 100 S.Ct. 2138, 65 L.Ed.2d 106
(1980) *611 , the Court had cited to a due process case,
Nectow v. Cambridge, 277 U.S. 183, 48 S.Ct. 447, 72
L.Ed. 842 (1928)); see also Barrett v. Hamby, 235 Ga.
262, 219 S.E.2d 399 (1975) (citing Nectow to support
“substantial relation” balancing test for zoning claims).
[18]

[19]

[20]

When the property owner’s right to the
unfettered use of his property confronts the police power
under which zoning is effected, due process guarantees
act as a check against the arbitrary and capricious use of
that police power. See, e.g., Dep’t of Transp. v. City of
Atlanta, 260 Ga. 699, 398 S.E.2d 567 (1990). The balance
our law strikes is that a zoning classification that
substantially burdens a property owner may be justified if
it bears a substantial relation to the public health, safety,
morality, or general welfare. Guhl, 238 Ga. at 323, 232
S.E.2d 830; see also Holy Cross Lutheran Church, Inc. v.
Clayton Cty., 257 Ga. 21, 23, 354 S.E.2d 151 (1987).
Lacking that kind of justification, the zoning may be set
aside as arbitrary or capricious. Id. If a land-use
regulation is arbitrary and capricious then the regulation
cannot stand. The remedies available in such cases
include declaring the regulation unlawful as applied to the
property at issue, although we’ve been clear that courts
should give local governing bodies a reasonable
opportunity to reconsider rezoning applications or
otherwise take action to conform their regulations to the
law. See Town of Tyrone v. Tyrone, LLC, 275 Ga. 383,
384, 565 S.E.2d 806 (2002) (citing Cobb Cty. v. Wilson,
259 Ga. 685, 686, 386 S.E.2d 128 (1989)). But we have
identified no zoning case where the party claiming inverse
condemnation received a “takings” remedy, that is,
financial damages to compensate for the loss of their
property.

IV.
[21]

Diversified’s complaint alleges both an inverse
condemnation and a due process violation. But because
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Diversified requested relief in the form of rezoning
without seeking damages for a taking, its claim is
properly understood as sounding in due process.
Regardless of its language intermixing due process and
inverse condemnation claims (understandable given our
own lack of precision in the past), the trial court applied
the correct standard and concluded, in part, that the
Property’s current zoning is substantially related to the
public’s health, safety, morality, and welfare. We agree.10
**889 [22] [23] [24] *612 We start with the proposition that a
zoning ordinance is presumptively valid. Guhl, 238 Ga. at
323-24, 232 S.E.2d 830. To overcome this presumption,
the party challenging a zoning ordinance must show, by
clear and convincing evidence, that the zoning at issue
presents a significant detriment to the landowner and is
insubstantially related to—in other words, does not
“substantially advance”—the public health, safety,
morality, and welfare. Parking Ass’n of Ga. v. City of
Atlanta, 264 Ga. 764, 765, 450 S.E.2d 200 (1994).
Although the validity of a zoning ordinance’s application
to a particular property must be determined on a
case-by-case basis, the following factors are considered:

(1) existing uses and zoning of
nearby property; (2) the extent to
which
property
values
are
diminished by the particular zoning
restrictions; (3) the extent to which
the destruction of property values
of the plaintiffs promotes the
health, safety, morals or general
welfare of the public; (4) the
relative gain to the public, as
compared to the hardship imposed
upon the individual property
owner; (5) the suitability of the
subject property for the zoned
purposes; and (6) the length of time
the property has been vacant as
zoned considered in the context of
land development in the area in the
vicinity of the property.

Guhl, 238 Ga. at 323-324, 232 S.E.2d 830 (citation and
punctuation omitted). And we have previously
acknowledged a number of interests that will support a
restriction on land use, including aesthetics,
environmental impact, injury to neighboring property,
traffic impacts and potential hazards to pedestrians, and
the long-range planning goals for the area. City of Atlanta

v. Awtry & Lowndes Co., 205 Ga. 296, 296, 53 S.E.2d
358 (1949) (injury to neighboring property); Pope, 242
Ga. at, 336, 249 S.E.2d 16 (1978) (environmental
impact); Westbrook v. Bd. of Adjustment, 245 Ga. 15, 262
S.E.2d 785 (1980) (traffic impact and pedestrian hazards);
Parking Ass’n, 264 Ga. at 765-66, 450 S.E.2d 200
(aesthetics); Tap Assocs., 273 Ga. at, 683, 544 S.E.2d 433
(2001) (long-range planning goals). Balancing the Guhl
factors, as the trial court did, leads to the conclusion that
the City’s denial of Diversified’s petition to rezone the
Property should be affirmed.
Like much of the area surrounding it, Diversified’s
property is currently zoned for commercial use. Although
the Property abuts a roadway, it has no sidewalks. The
trial court specifically noted that the lack of sidewalks
poses an “unreasonable and unsafe risk” to pedestrians
who would be accessing the Property if it were rezoned.
The potential increase in pedestrian hazards if a rezoning
request is granted is a valid consideration supporting the
denial of rezoning. *613 See Westbrook, 245 Ga. at 16,
262 S.E.2d 785 (denial of the landowner’s request to
rezone his property from residential to commercial was
not unconstitutional when the surrounding area was
largely residential and there was evidence that an increase
in traffic volume would create a hazard for pedestrians).
The trial court also noted that the surrounding conditions,
including the commercial nature of the businesses
abutting the Property, support the current commercial
zoning. And it also acknowledged that the City’s
comprehensive plan (which provides for the Property’s
commercial zoning) is a detailed and thorough plan for
economic development within the City. Whether the
current zoning is consistent with the policies and
long-range planning goals for the area is a factor courts
consider in determining whether the zoning substantially
benefits the public health, safety, and welfare.11 Tap, 273
Ga. at 685, 544 S.E.2d 433. This is particularly relevant
when the zoning ordinance at issue was adopted after
extensive study and public debate. Id. The trial court
ultimately concluded that the current zoning was
substantially related to the public health, safety, and
welfare. We see no error in that conclusion.
**890 [25] [26]Diversified contends that the trial court did
not undertake an appropriate analysis of whether the
Property is suitable for development in accordance with
the City’s comprehensive plan. In other words,
Diversified maintains that the Property cannot be
developed for commercial use and cannot realistically be
developed for high-density office space as the City
envisions—meaning, one assumes, that the current zoning
restriction is arbitrary and capricious. But, as the City
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points out, there was evidence that the Property could be
developed for some commercial use, including
low-intensity office space. And, as both parties concede,
much of the difficulty in developing the Property stems
from the Property’s topography—which, of course,
remains unchanged by its zoning classification. It is not
for this Court to determine whether the City could have
made a different or better zoning classification. Tap, 273
Ga. at 685, 544 S.E.2d 433. When the validity of the
legislative classification for zoning purposes is debatable,
that judgment must be allowed to control. Id. at 683, 544
S.E.2d 433.12
*614 The cases Diversified relies on do not lead to a
different conclusion. The surrounding area near the
Property, perhaps with the exception of a proposed
development across the street, do not have residential uses
(pre-existing or otherwise). The Property abuts the road
and surrounding commercial zones with no buffer. And
there is no indication that the City has sanctioned any
violations of the comprehensive plan in the areas
surrounding the Property. Thus, even accepting that the
Property has been vacant for many years, this case does
not present facts that support invalidating the current
zoning classification on due process grounds. Cf. DeKalb
Cty. v. Albritton Properties, 256 Ga. 103, 109, 344 S.E.2d
653 (1986) (finding that a comprehensive development
plan was a “less effective planning tool” when the county
violated its own plan to permit commercial development
in residential areas and when the property in question
abutted a “radically different land use approach” in a
neighboring county); see also Bd. of Comm’rs of Hall Cty.
v. Skelton, 248 Ga. 855, 855, 286 S.E.2d 729 (1982)
(finding that a highway business zoning classification was
not substantially related to public health, safety, and
welfare, when many of the areas surrounding the property
were used for mobile homes and residential purpose and
the property itself did not front the highway).

V.
In sum, we conclude that an appeal from a trial court’s
order reviewing a local authority’s decision regarding an
application to rezone property—an application that, more
precisely, is seeking an administrative determination that
zoning is unconstitutional or otherwise unlawful because
of the particular factual circumstances surrounding a
given party’s desired use of its land—is subject to the
discretionary application procedure set out in OCGA §

5-6-35 (a). We affirm the trial court’s conclusion that the
denial of Diversified’s application to rezone the Property
was not arbitrary or capricious. Having already
determined that the application to rezone the Property was
properly denied, we do not reach the merits of the cross
appeal.
Judgment affirmed. All the Justices concur.

PETERSON, Justice, concurring.
*615 I concur fully in the opinion of this Court, which I
understand to be a faithful application (and careful
explanation) of unchallenged **891 precedent. I write
separately to observe that our precedent regarding takings
and inverse condemnation claims arising under the
Georgia Constitution has rarely grappled with the actual
text of the Just Compensation Clause from which they
arise. Instead, we have relied primarily on federal
precedents applying the Takings Clause of the Fifth
Amendment to the United States Constitution. It’s not at
all clear to me that the Just Compensation Clause and the
Takings Clause have the same scope and meaning.
The text of our Just Compensation Clause appears broader
than the federal Takings Clause. The Takings Clause
reads “nor shall private property be taken for public use,
without just compensation.” U.S. Const. Amend. V. But
the Just Compensation Clause provides (subject to a
variety of subsequent textual exceptions) that “private
property shall not be taken or damaged for public
purposes without just and adequate compensation being
first paid.” Ga. Const. of 1983, Art. I, Sec. III, Par. I (a)
(emphasis supplied). This textual difference between the
Clauses seems to me significant enough to raise questions
about the validity of our caselaw often interpreting the
Clauses as essentially the same. Answering those
questions would require our careful consideration of text,
context, and history. And this provision of the Georgia
Constitution has a particularly complex history; although
present in every Constitution since 1861, its form has
changed in some fashion in each new Constitution. But no
party has raised or briefed such issues here, and so I leave
them for another day.
All Citations
302 Ga. 597, 807 S.E.2d 876
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Footnotes
1

Diversified acquired 26 acres of the Property in the late 80s or early 90s. Those 26 acres are zoned C2. According to the parties,
C2 zoning does not allow for alcohol consumption or for the commercial sale of beer and wine. Diversified acquired
approximately 4 acres of the Property in 2012. Those four acres are zoned C2A, which allows for the sale or consumption of
alcohol.

2

The areas surrounding the Property are largely commercial and include a Super 8 Motel, Red Roof Inn, WalMart, office
warehouse, and liquor store. Across the street there is property zoned for mixed‐use development to include residential,
commercial, and office development. Diversified seeks rezoning in order to sell the Property for development as an apartment
complex.

3

Diversified specifically argued that the City’s “C‐2 and C‐2A zoning classification as applied to this specific property is
unconstitutional and that RM ‐8 is the only zoning classification that would be constitutional given the particular characteristics of
this unique property.” (emphasis supplied).

4

It bears noting here that the type of claim initially raised by Diversified is often characterized, both before the local authorities
and in the courts, as an “application for rezoning.” But that description, while perhaps a helpful shorthand, does not accurately
convey the complete nature of the decision that the zoning authority is being asked to make in the first instance—or the
complete set of remedial measures that may be available to a zoning authority in a given case. At its heart, the application that
gave rise to this case sought a conclusion that the current zoning ordinance was unconstitutional or otherwise unlawful with
respect to the Diversified property. In order to avoid confusion, we continue to use the “application for rezoning” shorthand, but
do so with the understanding that it connotes a broader inquiry into whether the current zoning is appropriately applied to the
property at issue. We do not address whether an application sounding purely in policy rationales may lead to a different analysis.

5

The parameters of executive decisions are beyond the scope of this opinion. Suffice it to say that, as we recognized in
International Knights, administrative agencies may make adjudicative, legislative, or executive decisions. Int’l Knights, 299 Ga. at
400‐401, 788 S.E.2d 455.

6

We have not held that adjudication by two tribunals is a requirement for the discretionary application procedure. Instead, review
by a local tribunal and a superior court is one factor that this Court has considered in determining whether rezoning cases, such
as this one, involve the type of administrative decision that requires a discretionary application to appeal. See, e.g., Ladzinske v.
Allen, 280 Ga. 264, 265‐266, 626 S.E.2d 83 (2006) (neighboring landowner seeking to challenge a zoning decision was required to
file a discretionary appeal despite the fact that the superior court dismissed the complaint without reaching the merits); see also
Trend, 259 Ga. at 426, 383 S.E.2d 123 (discretionary application necessary from superior court order affirming county board of
commissioners’ decision to deny rezoning request); Ross v. Mullis Tree Serv., Inc., 183 Ga. App. 627, 627, 360 S.E.2d 288 (1987)
(the discretionary application procedure is “applicable to appeals from decisions of the superior courts reviewing decisions of
local zoning tribunals.”).

7

We discuss the merits of these claims more fully in section IV, infra.

8

Of course, an exercise of eminent domain is only proper where the government acts to put the property to a public use. See, e.g.,
Brown v. Legal Found. of Wash., 538 U.S. 216, 231‐232, 123 S.Ct. 1406, 155 L.Ed.2d 376 (2003) (“While it confirms the State’s
authority to confiscate private property, the text of the Fifth Amendment imposes two conditions on the exercise of such
authority: the taking must be for a ‘public use’ and ‘just compensation’ must be paid to the owner.”); Hawaii Housing Authority v.
Midkiff, 467 U.S. 229, 240, 104 S.Ct. 2321, 81 L.Ed.2d 186 (1984). But the question of whether a taking is for a public purpose is
different than whether that public purpose is a wise one.

9

It bears noting that, although we do not endorse this alternative view, the dissenting opinion in Penn Central would have entirely
barred zoning from serving as the source of a takings claim. Id. at 147, 98 S.Ct. 2646 (Rehnquist, J., dissenting) (“[Z]oning does not
constitute a ‘taking.’ ”).

10

We do not reach the issue of whether Diversified could have stated a claim for inverse condemnation under these facts, but as
noted, a local government’s zoning decision does not ordinarily give rise to a successful inverse condemnation claim. See Division
III, supra. We answer only the question of whether the zoning decision at issue violated constitutional guarantees of due process.
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11

We find no merit to Diversified’s claim that the trial court relied exclusively on the presence of the comprehensive plan as
evidence of substantial public benefit. The trial court made numerous findings of fact and conclusions of law and cited to public
benefits and detriments unrelated to the comprehensive plan.

12

Because we conclude that the current zoning classification is substantially related to the public health, safety, and welfare, we
need not reach the City’s contention on cross appeal that the trial court erred in determining that Diversified showed a
“substantial detriment” based on the refusal to rezone the Property. See Holy Cross, 257 Ga. at 21, 354 S.E.2d 151 (party
requesting rezoning must show by clear and convincing evidence both a significant detriment and that the existing zoning bears
an insubstantial relationship to the public interest). We note that, in zoning challenges, the pertinent question is not whether
rezoning would increase the value of property, but rather whether the existing zoning classification serves to deprive a
landowner of property rights without due process of law. DeKalb Cty. v. Dobson, 267 Ga. 624, 626, 482 S.E.2d 239 (1997). That
the property would be more valuable if rezoned borders on being irrelevant. Id. Instead, the only relevant evidence regarding the
value of the subject property is its value as it currently is zoned. Id.

End of Document
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judgment notwithstanding the verdict, the
appellate court must determine whether,
construing the evidence in a light most favorable
to the party who obtained the jury verdict, there
is any evidence to support the jury’s verdict.
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Background: Co-administrators of murder victim’s estate
brought action against city for nuisance, and against
business owners for various negligence claims. A jury
returned a verdict for co-administrators. The Superior
Court, Dougherty County, Lockette, J., denied city’s
motion for judgment notwithstanding the verdict. City
appealed.
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as a matter of law
On appeal from the denial of a motion for
judgment notwithstanding the verdict, questions
of law are reviewed de novo, and a judgment
based on an erroneous legal conclusion or theory
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Holdings: The Court of Appeals, Bethel, J., held that:
eminent domain clause of the state constitution did not
provide an exception to city’s sovereign immunity; and
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city’s act of issuing and failing to revoke an
occupational tax certificate was a government function,
and therefore, action was barred by sovereign immunity.
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States
Liability and Consent of State to Be Sued in
General

Reversed.

Sovereign immunity is not an affirmative
defense, going to the merits of the case, but
raises the issue of the trial court’s subject matter
jurisdiction to try the case.

Gobeil, J., concurred fully and specially, and filed an
opinion.
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A court’s lack of subject-matter jurisdiction
cannot be waived and may be raised at any time
either in the trial court, in a collateral attack on a
judgment, or in an appeal.

[8]

The Georgia Constitution confers sovereign
immunity on municipalities, and any exception
or waiver must be found in that same document
or in a law passed by the General Assembly. Ga.
Const. art. 9, § 2 para. 9; Ga. Code Ann. §
36-33-1.
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Municipal Corporations
Capacity to sue or be sued in general
Sovereign immunity applies to municipalities,
unless waived by the General Assembly or by
the terms of the State Constitution itself. Ga.
Const. art. 9, § 2 para. 9; Ga. Code Ann. §
36-33-1.
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did not provide an exception to city’s sovereign
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re-license business despite fact it was the site of
extensive criminal activity, constituting a
nuisance; takings “exception” to sovereign
immunity did not apply where the damage was
injury to a person or loss of life. Ga. Const. art.
1, § 3 para. 1; Ga. Const. art. 9, § 2 para. 9; Ga.
Code Ann. § 36-33-1.
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Municipal Corporations
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Plaintiffs who seek to benefit from a
municipality’s alleged waiver of sovereign
immunity have the burden of proving such a
waiver. Ga. Const. art. 9, § 2 para. 9; Ga. Code
Ann. § 36-33-1.

Municipal Corporations
Nature and grounds of liability
Waiver of a municipality’s sovereign immunity
in tort law is narrow, and only the General
Assembly has the authority to enact a law that
specifically provides for such a waiver. Ga.
Const. art. 9, § 2 para. 9; Ga. Code Ann. §
36-33-1.

Municipal Corporations
Capacity to sue or be sued in general

Municipal Corporations
Capacity to sue or be sued in general
Any waiver of a municipality’s sovereign
immunity is solely a matter of legislative grace;
there is no authority for a waiver of sovereign
immunity beyond the legislative scheme. Ga.
Const. art. 9, § 2 para. 9; Ga. Code Ann. §
36-33-1.
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which have been delegated to the municipality.
Ga. Const. art. 9, § 2 para. 9; Ga. Code Ann. §
36-33-1.

There is no “nuisance exception” to
municipality sovereign immunity, but instead,
the Constitution requires just compensation for
takings and cannot, therefore, be understood to
afford immunity in such cases. Ga. Const. art. 1,
§ 3 para. 1; Ga. Const. art. 9, § 2 para. 9; Ga.
Code Ann. § 36-33-1.
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A “governmental function,” which entitles a
municipality to immunity from liability, can be
defined as those functions of a purely public
nature, intended for the benefit of the public at
large, without pretense of private gain to the
municipality. Ga. Const. art. 9, § 2 para. 9; Ga.
Code Ann. § 36-33-1.

Municipal Corporations
Nuisances
City’s act of issuing and failing to revoke an
occupational tax certificate for business that was
the site of extensive criminal activity was a
government function, and therefore, nuisance
action brought by administrators of murder
victim’s estate was barred by sovereign
immunity; city was exercising the city’s police
power, which was inherently discretionary. Ga.
Code Ann. § 36-33-1(b).
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Governmental powers in general
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Duties absolutely imposed
A “ministerial function,” for which a
municipality may be liable for its negligent
performance, is defined as a function involving
the exercise of some private franchise, or some
franchise conferred upon the municipality by
law which it may exercise for the private profit
or convenience of the municipality or for the
convenience of its citizens alone, in which the
general public has no interest. Ga. Const. art. 9,
§ 2 para. 9; Ga. Code Ann. § 36-33-1.

Municipal Corporations
Powers and functions of local government in
general
A municipal corporation has a dual character,
the one public and the other private, and
exercises correspondingly two-fold functions,
the one governmental and legislative, and the
other private and ministerial.
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Municipal Corporations
Capacity to sue or be sued in general
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when it undertakes to perform for the state
duties which the state itself might perform, but

Municipal Corporations
Governmental powers in general
Activities that are undertaken primarily for
public benefit rather than for revenue production
are governmental functions shielded by
sovereign immunity. Ga. Const. art. 9, § 2 para.
9; Ga. Code Ann. § 36-33-1.
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occupational tax certificate is a governmental
function for purposes of a municipality’s
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Opinion
Bethel, Judge.
**324 *95 The City of Albany (the “City”) appeals the
denial of its motion for judgment notwithstanding the
verdict. The City argues that it should have been protected
from suit by the doctrine of sovereign immunity.
Alternatively, the City argues that the trial court should
have granted its motion for judgment notwithstanding the
verdict because longstanding precedent bars the plaintiffs’
nuisance claim, crime is not a legal nuisance, and the City
cannot be liable for discretionary nonfeasance. We agree
that the City is protected from suit here by the doctrine of
sovereign immunity and accordingly reverse the judgment
of the trial court.

Sheryl Stanford and Wilfred Foster, individually and as
co-administrators of LeSheldon Stanford’s estate
(“Plaintiffs”), allege that although the City of Albany
issued an occupational tax certificate to a business known
as Brick City to operate as a recording studio and *96
multi-purpose entertainment facility, the business was
actually operating as a night club and was serving alcohol
without a license. The police became aware of these facts
and also learned of several fights that occurred at the
location. There were also numerous incidents of drug use
and sex involving minors occurring at the location.
Because of these problems, the police reached out to the
City’s code enforcement division in an attempt to shut the
business down. Police also raided the business,
uncovering evidence of alcohol sales, weapons, and
drugs.
Following this incident, the chief of the City’s code
enforcement division met with Brick City’s owners (the
Lovings) and advised them of the changes that were
required for their business to operate in conformance with
its license. However, following numerous complaints
regarding the same problems at Brick City, police
executed another search warrant, uncovering evidence of
alcohol, drugs, and weapons once again. Daniel Loving
was arrested for possession of marijuana, and a citation
was issued for selling alcohol without a license. The
City’s code enforcement division then began preparing a
recommendation for revocation of Brick City’s licenses.
However, no City commission hearing on the
recommendation occurred, and the business continued to
be re-licensed because the district attorney’s office and/or
police department decided to further investigate possible
criminal activity occurring at the business. Violent crime
continued to occur there. Plaintiffs allege that as a result
of the dangerous conditions at Brick City, of which the
City was aware, LeSheldon Stanford was shot and killed
by another individual outside the establishment.
Following the murder, Plaintiffs brought suit against the
City of Albany and the Albany Board of City
Commissioners1 for nuisance, and Daniel and Molly
Loving for various negligence claims. After trial, a jury
returned a verdict for Plaintiffs, awarding them
$15,200,000, and apportioning 70% of the fault for those
damages to the City. The trial court entered judgment on
the verdict against the City for $10,640,000, which
represented 70% of the total verdict. The City filed a
motion for judgment notwithstanding the verdict or for a
new trial, which the trial court denied following a hearing.
This appeal followed.
[1] [2]

“On appeal from the denial of a motion for judgment
notwithstanding the verdict, this court must determine
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whether, construing the evidence in a light most favorable
to the party who obtained the jury verdict, there is any
evidence to support the jury’s verdict.” *97 Holland v.
Holland, 277 Ga. 792, 792, 596 S.E.2d 123 (2004).
However, questions of law are reviewed de novo,2 and a
**325 judgment based on an erroneous legal conclusion
or theory will be reversed.3
1. The City first argues that it is entitled to sovereign
immunity. After reviewing this argument de novo,4 we
agree.

found in that same document or in a law passed by the
General Assembly. See Ga. Dep’t of Nat. Resources v.
Ctr. for a Sustainable Coast, Inc., 294 Ga. 593, 597 (2),
755 S.E.2d 184 (2014) (noting that the courts no longer
have the authority to abrogate or modify the doctrine of
*98 sovereign immunity as they could when it was a
product of the common law rather than constitutional
law). The plaintiffs, who seek to benefit from an alleged
waiver of sovereign immunity, have the burden of
proving such a waiver. See Albertson v. City of Jesup, 312
Ga. App. 246, 249 (1) n.10, 718 S.E.2d 4 (2011).

[3] [4]

[10]

“Sovereign immunity is not an affirmative defense,
going to the merits of the case, but raises the issue of the
trial court’s subject matter jurisdiction to try the case[.]”
Ambati v. Bd. of Regents of Univ. Sys. of Ga., 313 Ga.
App. 282, 282 n.3, 721 S.E.2d 148 (2011) (citation and
punctuation omitted). “A court’s lack of subject-matter
jurisdiction cannot be waived and may be raised at any
time either in the trial court, in a collateral attack on a
judgment, or in an appeal.” Ga. Assn. of Professional
Process Servers v. Jackson, 302 Ga. 309, 312 (1), 806
S.E.2d 550 (2017) (citation and punctuation omitted).
Here, the City raised the issue of sovereign immunity in
its answer and on a motion to dismiss that was denied.

[5] [6] [7] [8] [9]

Further, sovereign immunity applies to
municipalities, unless waived by the General Assembly or
by the terms of the State Constitution itself. Ga. Const. of
1983, Art. IX, Sec. II, Par. IX. See also OCGA §
36–33–1; Godfrey v. Ga. Interlocal Risk Mgmt. Agency,
290 Ga. 211, 214, 719 S.E.2d 412 (2011); Mayor and
Aldermen of City of Savannah v. Herrera, 343 Ga. App.
424, 427 (1), 808 S.E.2d 416 (2017).

Waiver of a municipality’s
sovereign immunity in tort law is
narrow, and only the General
Assembly has the authority to enact
a law that specifically provides for
such a waiver. Any waiver of
sovereign immunity is solely a
matter of legislative grace. There is
no authority for a waiver of
sovereign immunity beyond the
legislative scheme.

Godfrey, 290 Ga. at 214, 719 S.E.2d 412 (citations and
punctuation omitted; emphasis supplied). Thus, the
Georgia Constitution confers sovereign immunity on
municipalities, and any exception or waiver must be

Plaintiffs first argue that the doctrine of sovereign
immunity does not apply because cities have always been
responsible for damages caused by nuisances maintained
by the city that endanger life. In short, Plaintiffs argue
that an “exception” to sovereign immunity exists for
nuisance actions. However, there is no such “exception”
applicable to the facts of this case.
In City of Thomasville v. Shank,5 the Supreme Court of
Georgia mentioned a “nuisance exception” to sovereign
immunity. In that case, the Supreme Court of Georgia
stated that a municipality may be liable for damages
caused from the operation or maintenance of a nuisance,
“irrespective of whether it is exercising a governmental or
a ministerial function[,]” because “a municipal
corporation can not, under the guise of performing a
governmental function, create a nuisance dangerous to life
and health or take or damage private property for public
purpose without just and adequate compensation being
first paid.” Id. at 624–625 (1), 437 S.E.2d 306 (citations
and punctuation omitted).
[11]

The Supreme Court of Georgia later clarified in
Georgia Department of Natural Resources v. Center for a
Sustainable Coast, Inc.,6 that this language was “rooted in
the concept that the government may not take or **326
damage private property for public purposes without just
and adequate compensation.” Id. at 600 (2), 755 S.E.2d
184. Thus, “the ‘nuisance exception’ recognized in Shank
was not an exception at all, but instead, a proper
recognition that the Constitution itself requires just
compensation for takings and cannot, therefore, be
understood to afford immunity in such cases.” Id. See also
City of Greensboro v. Rowland, 334 Ga. App. 148,
149–150 (1), 778 S.E.2d 409 (2015). Accord City of
Columbus v. Myszka, 246 Ga. 571, 571–572 (1), 272
S.E.2d 302 (1980) (nuisance action permitted in a case
involving water runoff onto private land); Duffield v.
DeKalb Cty., 242 Ga. 432, 433–434 (2), 249 S.E.2d 235
(1978) (suit permitted against county for nuisance and
inverse condemnation where property was allegedly
rendered unmarketable due to noise, odor, and pollution
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resulting from a plant).
But such an “exception” for cases triggering application
of the eminent domain clause of the Constitution does not
apply here in this *99 case where the “damage” is injury
to a person or loss of life.7 See, e.g., Davis v. Effingham
Cty. Bd. of Comm’rs, 328 Ga. App. 579, 583 (1) (a), 760
S.E.2d 9 (2014) (with respect to counties, sovereign
immunity bars any personal injury or wrongful death
action arising from nuisance or inverse condemnation);
Bd. of Comm’rs of Glynn Cty. v. Johnson, 311 Ga. App.
867, 871 (1) (c), 717 S.E.2d 272 (2011) (“a personal
injury for purposes of inverse condemnation does not
constitute personal property that can be taken”
(punctuation omitted)); Rutherford v. DeKalb Cty., 287
Ga. App. 366, 369 (2), 651 S.E.2d 771 (2007); Howard v.
Gourmet Concepts Int’l, Inc., 242 Ga. App. 521, 524 (3),
529 S.E.2d 406 (2000). Rather, as indicated above,
Plaintiffs must be able to point to some statutory or
constitutional provision waiving the City’s sovereign
immunity. See OCGA § 36–33–1; Godfrey, 290 Ga. at
214, 719 S.E.2d 412; Herrera, 343 Ga. App. at 427 (1),
808 S.E.2d 416.
[12]
To this end, Appellees next argue that the City waived
its sovereign immunity under OCGA § 36–33–1 (b). We
disagree.

OCGA § 36–33–1 (b) provides a narrow waiver of a
municipal corporation sovereign immunity “[f]or neglect
to perform or [for] improper or unskillful performance of
their ministerial duties[.]” “This provision has for more
than a century been interpreted to mean that municipal
corporations are immune from liability for acts taken in
performance of a governmental function but may be liable
for the negligent performance of their ministerial duties.”
City of Atlanta v. Mitcham, 296 Ga. 576, 577–578 (1),
769 S.E.2d 320 (2015).
[13]

[14] [15] [16]
“A municipal corporation has a dual
character, the one public and the other private, and
exercises correspondingly two-fold functions, the one
governmental and legislative, and the other private and
ministerial.” Mayor and Council of Dalton v. Wilson, 118
Ga. 100, 102, 44 S.E. 830 (1903) (citation and
punctuation omitted). A municipality is entitled to assert
immunity when it “undertakes to perform for the State
duties which the State itself might perform, but which
have been delegated to the municipality[.]” Mayor &
Aldermen of Savannah v. Jordan, 142 Ga. 409, 410, 83
S.E. 109 (1914); see also City of Thomaston v. Bridges,
264 Ga. 4, 8, 439 S.E.2d 906 (1994) (Carley, J.,
concurring specially). This “governmental function,”
which entitles a municipality to immunity from liability,

can also be defined as those functions “of a purely public
nature, intended for the benefit of the public at large,
without pretense of private gain to the municipality.”
*100 City of East Point v. Young, 340 Ga. App. 223, 224
(2), 797 S.E.2d 156 (2017) (citation and punctuation
omitted). In comparison, a ministerial function, for which
a municipality may be liable for its negligent
performance, is defined as a function “involving the
exercise of some private franchise, or some franchise
conferred upon the municipality by law which it may
exercise for the private profit or convenience of the
municipality or for the convenience of its citizens alone,
in which the general public has no interest.” Id. (citation
and punctuation **327 omitted). Thus, we must examine
whether abatement of the nuisance which arose in this
case is a governmental or ministerial function.
[17] [18]

In the case before us, we conclude that the City was
exercising a governmental function when it opted not to
revoke the occupational tax certificate of Brick City.
“Activities that are undertaken primarily for public
benefit rather than for revenue production are
governmental functions,” and the City is shielded from a
nuisance claim by sovereign immunity.8 City of Atlanta v.
Durham, 324 Ga. App. 563, 565, 751 S.E.2d 172 (2013)
(demolition of a house claimed to be a nuisance was a
government function). See also Mayor and Aldermen of
City of Savannah v. Jones, 149 Ga. 139, 139, 99 S.E. 294
(1919) (performance of a duty connected with the
preservation of the public health is a governmental
function). This Court has previously stated that “a
municipality’s issuance of a permit or license is a
governmental function.” Calloway v. City of Warner
Robins, 336 Ga. App. 714, 715 (1) (a), 783 S.E.2d 175
(2016) (citation and punctuation omitted). See also City of
Thomson v. Davis, 92 Ga. App. 216, 218–219 (1), 88
S.E.2d 300 (1955) (municipality’s act of granting or
revoking a business license constitutes a governmental
function). While the issuance *101 of an occupational tax
certificate could conceivably be viewed as ministerial,9
the decision of when and whether to revoke an
occupational tax certificate is a governmental function
because it is the exercise of the city’s police power, which
is inherently discretionary. Thus, because Plaintiffs have
not demonstrated that the criminal activity at Brick City
was a nuisance maintained by the City resulting in
damage to private property or that the act of issuing
and/or failing to revoke an occupational tax certificate is a
ministerial act for which the City’s sovereign immunity
has been waived by the General Assembly, the City is
protected from suit. The trial court therefore erred by
denying the City’s motion for judgment notwithstanding
the verdict.
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2. Because of our ruling in Division 1, we need not
address the City’s other enumerations of error.
Judgment reversed.

Gobeil, J., concurs fully and specially. Ellington, P. J.,
dissents.*
* THIS OPINION IS PHYSICAL PRECEDENT
ONLY. COURT OF APPEALS RULE 33.2 (a).

Gobeil, Judge, concurring fully and specially.
I agree with Judge Bethel that the City is entitled to
sovereign immunity for the claims asserted by the
appellees, and I therefore concur fully in the majority
opinion. I write separately, however, to clarify my reasons
for finding that the nuisance claim at issue does not fall
within any “municipality exception” to sovereign
immunity.
**328 Nuisances giving rise to tort liability consist of two
types: private and public. A review of our case law makes
clear that Georgia’s appellate courts have applied a
so-called “municipality exception” to sovereign immunity
only as to those claims arising out of a private nuisance.
Although sounding in tort, a private nuisance claim is
generally viewed as a remedy for the interference with an
owner’s or occupier’s interest in real property.1 See *102
Restatement (Second) of Torts, § 821D (1979) (“[a]
private nuisance is a nontrespassory invasion of another’s
interest in the private use and enjoyment of land”). See
also Prosser & Keeton, The Law of Torts, “Nuisance,” §
87; Barrow v. Georgia Lightweight Aggregate Co., 103
Ga. App. 704, 711 (4), 120 S.E.2d 636 (1961) (“[t]he
classic definition of a private nuisance is such conduct as
constitutes an unreasonable interference with the
plaintiff’s interest in the use and enjoyment of his land”),
disapproved on other grounds, OB-GYN Associates of
Albany v. Littleton, 259 Ga. 663, 667 (B), 386 S.E.2d 146
(1989).
Given that private nuisance law addresses interference
with property rights, and given the constitutional
prohibition on unreasonable government interference with
those rights, Georgia’s appellate courts have recognized
that a municipality is not entitled to assert sovereign
immunity in defending against a private nuisance claim.

See City of Thomasville v. Shank, 263 Ga. 624, 625 (1),
437 S.E.2d 306 (1993) (reaffirming “the long-standing
principle that a municipality is liable for creating or
maintaining a nuisance which constitutes either a danger
to life and health or taking of property” and holding that a
municipality may be held liable for the negligent
maintenance of a sewer system which resulted in the
homeowner’s property being flooded with raw sewage);
Hibbs v. City of Riverdale, 267 Ga. 337, 338, 478 S.E.2d
121 (1996) (city could be held liable to landowner for the
creation and maintenance of a nuisance where the city’s
negligent maintenance of its sewer system caused
repeated flooding of the property); City of Atlanta v.
Demita, 329 Ga. App. 33, 34 (1), 762 S.E.2d 436 (2014)
(even in the absence of a waiver of sovereign immunity,
“a municipality may be liable for maintaining a
continuing, abatable nuisance ... which causes the
repeated flooding of [another’s] property”); City of
Columbus v. Barngrover, 250 Ga. App. 589, 592 (1) (a),
552 S.E.2d 536 (2001) (same); Hammond v. City of
Warner Robins, 224 Ga. App. 684, 691 (1), 482 S.E.2d
422 (1997) (municipality may be held liable for a private
nuisance which damages the real property of another).
Notably, however, I am aware of no case in which
Georgia’s appellate courts have found a municipality
liable for a private nuisance where the alleged nuisance
resulted in personal injury to a member of the public, as
opposed to the owner or occupier of the property. Cf.
Hammond, 224 Ga. App. at 689 (1), 482 S.E.2d 422
(where nuisance causes only de minimis damage to a
property interest, an owner or occupier of land may
recover damages for “annoyance and discomfort”
resulting from the maintenance of the nuisance). Although
not articulated specifically, it appears that appellees are
attempting to assert a public nuisance claim, which is
traditionally recognized as an unreasonable interference
“with a right common *103 to the general public.”2
Restatement (Second) of Torts, § 821B (1979). But we
have been shown no cases finding that the municipality
exception **329 to sovereign immunity applies to a claim
for a public nuisance. Further, given the rationale for the
municipality exception—that the government may not
unreasonably interfere with private property rights—I see
no basis for extending the exception to include claims
arising from a private nuisance.3 See Georgia Dep’t of
Natural Resources v. Center for a Sustainable Coast, 294
Ga. 593, 600 (2), 755 S.E.2d 184 (2014).
In light of the foregoing, I agree with Judge Bethel that
the City of Albany is entitled to sovereign immunity for
the nuisance claim asserted in this case.
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Ellington, Presiding Judge.
I respectfully dissent.
Under Georgia law,

[w]hile a municipality enjoys
sovereign immunity from liability
for negligent acts done in the
exercise of a governmental
function, it may be liable for
damages it causes to a third party
from the creation or maintenance of
a nuisance.

reaffirm[ed] the long-standing
principle that a municipality is
liable for creating or maintaining a
nuisance which constitutes either a
danger to life and health or a taking
of property. This holding is not in
conflict with the 1990 amendment
[to Ga. Const. of 1983, Art. I, Sec.
II, Para. IX, which eliminated the
insurance waiver provision and
substituted in its stead a Tort
Claims Act waiver,2] as that
amendment deals with the concept
of waiver, and in the case of
nuisance we are dealing not with a
waiver of but an exception to
sovereign immunity.

Id. at 625 (1), 437 S.E.2d 306.
(Citation omitted.) Hibbs v. City of Riverdale, 267 Ga.
337, 478 S.E.2d 121 (1996).1 As the Supreme Court of
Georgia explained,

[t]his exception to sovereign
immunity is based on the principle
that a municipal corporation can
not, under the *104 guise of
performing
a
governmental
function, create a nuisance
dangerous to life and health or take
or damage private property for
public purpose, without just and
adequate compensation being first
paid.

I agree with the majority conclusion that cases like Ga.
Dept. of Natural Resources v. Center for a Sustainable
Coast, Inc.3—which address the second scenario (the
nuisance at issue takes or damages private property for
public purpose) and hold that a municipality’s
maintenance of a “nuisance” may amount to a taking for
which just and adequate compensation is due—do not
apply in this case. But the first scenario (the nuisance at
issue is dangerous to life and health) does apply4; **330
the majority’s opinion applies an inapplicable line of *105
precedent and thereby writes this longstanding and
important exception to the protection of sovereign
immunity out of Georgia law. I therefore dissent.
All Citations
347 Ga.App. 95, 815 S.E.2d 322

(Citation and punctuation omitted.) City of Thomasville v.
Shank, 263 Ga. 624, 624–625 (1), 437 S.E.2d 306 (1993).
In Shank, the Supreme Court
Footnotes
1

The Albany Board of City Commissioners was voluntarily dismissed from the suit.

2

See Schick v. Bd. of Regents of Univ. Sys. of Ga., 334 Ga. App. 425, 426, 779 S.E.2d 452 (2015).

3

See Ayers v. Yancey Bros. Co., 141 Ga. App. 358, 361 (2), 233 S.E.2d 471 (1977) (noting that a judgment “right for any reason must
be affirmed,” except where the judgment rests upon an erroneous legal theory, which is reversible error).
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4

City of Greensboro v. Rowland, 334 Ga. App. 148, 149 (1), 778 S.E.2d 409 (2015).

5

263 Ga. 624, 437 S.E.2d 306 (1993).

6

294 Ga. 593, 755 S.E.2d 184 (2014).

7

We reject a reading of Wright v. City of Cochran, 253 Ga. App. 314, 558 S.E.2d 844 (2002) that suggests that the dicta therein may
be read to support an inference that an exception to sovereign immunity, not anchored to any statutory or constitutional waiver,
exists for nuisance actions resulting in personal injury.

8

See, e.g., Mitcham, 296 Ga. at 580 (2), 769 S.E.2d 320 (“the operation of a jail and the care and treatment of individuals in police
custody are purely governmental functions related to the governmental duty to ensure public safety and maintain order for the
benefit of all citizens”); Town of Fort Oglethorpe v. Phillips, 224 Ga. 834, 835–836, 165 S.E.2d 141 (1968) (maintenance and
operation of traffic light is a governmental function); Gooden v. City of Atlanta, 242 Ga. App. 786, 788, 531 S.E.2d 364 (2000)
(“operation of public recreational swimming facilities, primarily for public benefit rather than for revenue producing, is a
governmental function, so that the city is shielded from negligence claims by doctrine of governmental immunity”); City of
Atlanta v. Chambers, 205 Ga. App. 834, 839, 424 S.E.2d 19 (1992) (trial court correctly granted summary judgment on negligent
retention and negligent entrustment claims because garbage collection by the city is a governmental function); Sinkfield v. Pike,
201 Ga. App. 652, 653 (3), 411 S.E.2d 889 (1991) (because the operation of a fire department is a governmental function, the city
is immune from any liability). Compare City of Atlanta v. Atlantic Realty Co., 205 Ga. App. 1, 3 (2), 421 S.E.2d 113 (1992) (“A
municipality’s function of maintaining its streets and sidewalks in a safe condition has been held to be ministerial in nature.”);
City of Tallapoosa v. Goebel, 63 Ga. App. 1, 4, 10 S.E.2d 201 (1940) (maintaining a waterworks qualified as a quasi‐public business
and was therefore a ministerial function); City Council of Augusta v. Hudson, 94 Ga. 135, 21 S.E. 289 (1894) (city liable in
negligence where it operated a toll bridge for profit).

9

We expressly do not reach this question, however.

1

Georgia law defines a nuisance generally as “anything that causes hurt, inconvenience, or damage to another and the fact that
the act done may otherwise be lawful shall not keep it from being a nuisance. The inconvenience complained of ... shall be such
as would affect an ordinary, reasonable man.” OCGA § 41‐1‐1. Georgia law further defines a “private nuisance” as “one limited in
its injurious effects to one or a few individuals.” OCGA § 41‐1‐2. More than 100 years ago, the Supreme Court of Georgia held
that this statutory definition, which has remained virtually unchanged since 1863, was “not intended to change the common‐law
definition of a nuisance.” Hill v. McBurney Oil & Fertilizer Co., 112 Ga. 788, 793 (3), 38 S.E. 42 (1901).

2

Georgia defines a “public nuisance” as “one which damages all persons who come within the sphere of its operation, though it
may vary in its effects on individuals.” OCGA § 41‐1‐2. Examples of a public nuisance would include interference with the public
right of passage on the highway or on navigable waters, interference with use of a public place, or interference with the public
health, safety, or peace. Restatement (Second) of Torts § 821B, Comment (a).

3

Moreover, to the extent cases have indicated that a municipality could be held liable for a public nuisance, such cases have
involved nuisances situated on property owned or controlled by a city. See Spooner v. City of Camilla, 256 Ga. App. 179, 183 (2)
(b), 568 S.E.2d 109 (2002) (plaintiff contended that city had maintained a nuisance (a mining pit filled with water on a city‐owned
property)); City of Vidalia v. Brown, 237 Ga. App. 831, 835 (2), 516 S.E.2d 851 (1999) (plaintiff claimed city had maintained a
nuisance within the city‐owned right‐of‐way). There is no case law indicating that a municipality may be held liable for creating or
maintaining a nuisance on private property held by another.

1

The guidelines for determining “whether a municipality will be liable for creating or maintaining a nuisance” are:
the defect or degree of misfeasance must exceed mere negligence (as distinguished from a single act); the act complained of
must be of some duration and the maintenance of the act or defect must be continuous or regularly repetitious; and there
must be a failure of municipal action within a reasonable time after knowledge of the defect or dangerous condition.
(Citation and footnote omitted.) Hibbs, 267 Ga. at 338, 478 S.E.2d 121.

2

See Ga. L. 1990, p. 2435 (Act No. 87, § 1).
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3

Ga. Dept. of Natural Resources v. Center for a Sustainable Coast, Inc., 294 Ga. 593, 755 S.E.2d 184 (2014).

4

See City of Atlanta v. Leake, 243 Ga. 20, 20–21, 252 S.E.2d 450 (1979) (In a case where the plaintiffs alleged that the city
maintained a nuisance in the form of a clogged sewer and sought damages for personal injury, the trial court correctly ruled that
the city was entitled to summary judgment on the merits. Whether the city was entitled to sovereign immunity was not
discussed.); Mayor & City of Savannah v. Palmerio, 242 Ga. 419, 426 (3) (h), 249 S.E.2d 224 (1978) (In a case where the plaintiffs
alleged that the city maintained a nuisance by failing to post proper signals for a reversible lane of traffic, resulting in a hazard,
and sought damages for personal injury, the plaintiffs’ claims were submitted to the jury. The Court approved the following jury
instruction: “While it is true that a municipal corporation is not liable for its acts of negligence in discharging a governmental
function, yet a municipal corporation cannot, under the guise of performing a governmental function, create a nuisance
dangerous to life or health.”); Mayor & Aldermen of City of Savannah v. Herrera, 343 Ga. App. 424, 427–432 (1), 808 S.E.2d 416
(2017) (In a case where the plaintiff alleged that the city maintained a nuisance in the form of a tree in a city right‐of‐way that
was obstructing the view of motorists traveling through the adjacent intersection and sought damages for personal injury, the
evidence presented issues of fact regarding whether the city had actual or constructive notice that the tree was obstructing
motorists’ view, and that question of fact precluded summary judgment on the issue whether the city breached a ministerial duty
under OCGA § 32–4–93 to repair known defects in a public road for which sovereign immunity did not apply.) (cert. granted May
21, 2018); Gooden v. City of Atlanta, 242 Ga. App. 786, 788–789, 531 S.E.2d 364 (2000) (In a case where the plaintiffs alleged that
the city maintained a nuisance in the form of an unsecured swimming pool and asserted a claim for wrongful death, the appellate
court noted that a city may be liable for damages it causes to a third party from the creation or maintenance of a nuisance and
affirmed the trial court’s grant of summary judgment in favor of the city on the merits, based on a determination that the
evidence showed, at most, a single act of negligence.); City of Fairburn v. Cook, 188 Ga. App. 58, 64–65 (6), 372 S.E.2d 245 (1988)
(In a case where the plaintiff sought damages for personal injuries sustained, alleging the city maintained a nuisance in the form
of a dangerous intersection, the plaintiff’s claims were properly submitted to the jury. Whether the city was entitled to sovereign
immunity was not discussed.); Rea v. Bunce, 179 Ga. App. 628, 630–631 (1) (b), 347 S.E.2d 676 (1986) (In a case where the
plaintiffs alleged that the city maintained a nuisance in the form of smoke emanating from a sewer line and sought damages for
personal injury, the trial court correctly ruled that the city was entitled to summary judgment on the merits. Whether the city
was entitled to sovereign immunity was discussed only in the context of the plaintiffs’ negligence claims, not in the context of the
nuisance claim.), overruled on other grounds by Martin v. Ga. Dept. of Public Safety, 257 Ga. 300, 357 S.E.2d 569 (1987).

End of Document
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688
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