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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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ETHICS UPDATE 2019
Office of the General Counsel
State Bar of Georgia
104 Marietta St. NW Suite 100
Atlanta, Georgia 30303
www.gabar.org
404/527-8720 or 1/800-334-6865
The rules governing lawyer conduct are subject to constant revision. This paper describes
recent changes to the Georgia Rules of Professional Conduct and other Bar Rules, trends in lawyer
disciplinary investigations and prosecutions, and new advisory opinions interpreting the Rules.
Disciplinary Statistics
The Bar received 3142 requests for Grievance forms between May 1, 2017, and
April 30, 2018. The number of Grievances actually received was 1991, a slight increase from the
1842 received in the previous year. The number of cases sent to the Investigative Panel increased
from 188 to 193. At the end of the process, the Supreme Court of Georgia and the Investigative
Panel imposed discipline in 124 cases.
Rules Changes
On January 12, 2018 the Supreme Court of Georgia entered an order approving substantial
revisions to the process for investigating and prosecuting disciplinary cases. The rules went into
effect on July 1, 2018. The revised process:
• Gives the Office of the General Counsel (“OGC”) authority to begin an
investigation upon receipt of credible information that a lawyer’s conduct has
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violated the Rules of Professional Conduct. The current process requires the Office
to receive a written grievance before beginning an investigation.
• The OGC may use investigative subpoenas during the informal screening process,
with permission from the Chair of the State Disciplinary Board.
• The State Disciplinary Board may refer a lawyer for evaluation if there are signs of
mental illness, cognitive impairment or addiction. A lawyer who does not cooperate
with the referral may be considered for expedited action under the procedures for
emergency suspension cases.
• Members of the disciplinary panels will be reimbursed for their reasonable expenses
in volunteering to serve on the Panels.
• The Supreme Court will appoint a new pool of special masters to hear disciplinary
cases, and they will be paid an hourly rate set by the Court.
• The entire process will operate under strict time deadlines.
These proposals should improve and streamline the process so that cases move more
smoothly, and so that respondent lawyers who are impaired may be directed to treatment faster.
By order dated November 2, 2016, the Supreme Court approved revisions to Georgia Rules
of Professional Conduct 1.7, 4.4 and 5.3.
• Rule 1.7 now provides an exception to the conflicts rules so that a part-time
prosecutor may represent criminal defendants in courts other than those in which he
or she has prosecutorial authority.
• Rule 4.4 now requires a lawyer who receives a document or electronically stored
information that was inadvertently sent to notify the sender he has received the
document. The rule does not require the recipient of the information to return the
document, to stop reading the document or to destroy it.
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• Rule 5.3 as it relates to suspended and disbarred lawyers working in a law office
was clarified.
The Supreme Court entered an order on July 9, 2015 approving several changes to the
Rules of Professional Conduct. Most of the changes are simple housekeeping amendments. The
substantive amendments include:
• A change to Rule 4-403 which allows the publishing of proposed formal advisory
opinions on the Bar’s website as an alternative to the Georgia Bar Journal.
• A change to Rule 3.5 adding subpart (c) and comment 7, which prohibit
communication with a juror or prospective juror after discharge of the jury under
certain circumstances.
• An amendment to Rule 5.4 that allows a Georgia lawyer to provide legal services to
a client while working with other lawyers or law firms practicing in and organized
under the rules of jurisdictions which allow Alternative Business Structures (ABS).
An ABS has lawyer and non-lawyer owners and is typically located in a foreign
country. Under this rule change, a Georgia lawyer working with an ABS would not
be participating in unethical fee-sharing.
• An amendment to Rule 7.3 that does away with the requirement that the Bar
“certify” lawyer referral services and instead requires lawyers to use only services
that meet certain requirements.
• Changes to Rule 4-213 providing that a special master may require the Bar to pay
for a copy of the hearing transcript for a respondent who has demonstrated an
inability to pay.
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Please remember that the current version of the Georgia Rules of Professional Conduct and
archived issues of the Georgia Bar Journal are always available on the State Bar website,
www.gabar.org.
Professional Liability Insurance Committee
At the Fall Meeting the Board of Governors discussed the idea of mandatory malpractice
insurance disclosure for Georgia lawyers. Following the discussion Bar President Ken Hodges
created a Professional Liability Insurance Committee to study the issue and make a
recommendation to the Board. The Committee has not yet made a recommendation but will do so
in time for discussion and a vote at either the Spring Board meeting (March 30, 2019 at the Ritz
Oconee) or the Annual Meeting (June 8, 2019 at the Ritz-Carlton Orlando). The Committee will
circulate its recommendation in advance of the discussion and vote. Any Bar member who is
interested in commenting will receive instructions on how to do so.
Twenty-three jurisdictions require lawyers to disclose whether they have malpractice
insurance. Most gather the information through the annual dues or registration statement with a
checkoff similar to the one that appears on the following page (used in Nevada). The PLI
Committee is considering whether to recommend a rule requiring lawyers to carry malpractice
insurance, whether disclosure is enough without any required coverage, how to gather the
information, whether the information should be shared with the public, and what consequences
should befall a lawyer who does not comply with the rule. If the Board approves either disclosure
or a coverage requirement, it will also make a recommendation whether failure to report should
result in an administrative suspension of license (similar to failure to pay dues, to complete CLE
requirements, or to pay court-ordered child support).
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In other jurisdictions with a disclosure rule the information is most often provided to the public for
the benefit of potential clients; in fact, seven jurisdictions require the lawyer to disclose the
information directly to the potential client because many clients are not aware that lawyers are not
required to have insurance.
Trust Account Overdraft Notification Program
The Office of the General Counsel has operated a Trust Account Overdraft Notification
Program since January 1996. The program requires banks to notify the State Bar of Georgia when
a lawyer’s escrow account check is presented against insufficient funds. The purpose of the
program is to stop the theft of client funds by providing a mechanism for early detection of
problems in the escrow account.
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During the 2017-2018 reporting year, the Overdraft Notification Program received 274
overdraft notices from financial institutions approved as depositories for Georgia attorney trust
accounts. A total of 196 files were dismissed based on the receipt of satisfactory responses
following the initial State Bar inquiry, 16 files were forwarded to the Investigative Panel of the
State Disciplinary Board for possible disciplinary action, and 6 files were referred to the Law
Practice Management Program to provide the lawyer with information about proper management
of an IOLTA account.
Pro Hac Vice Admission
On September 4, 2014 the Supreme Court amended the rules regarding pro hac vice
admission to revise the fee structure for admission. The applicant must pay a $75 fee to the Bar
each time he applies for admission. In addition, the applicant must pay an annual fee of $200, and
must pay that amount every year by January 15th if he is still admitted pro hac vice before any
court in Georgia. The annual fee is also paid to the Bar, and a portion is transferred to the Georgia
Bar Foundation to support the delivery of legal services to the poor.
The Office of the General Counsel may object to the application or request that the court
impose conditions to its being granted. Among other reasons, the Bar may object to an application
if the lawyer has a history of discipline in his home jurisdiction, or if the lawyer has appeared in
Georgia courts so frequently that he should become a member of the bar in this state. Lawyers
admitted pro hac agree to submit to the authority of the State Bar of Georgia and the Georgia
courts. During the period May 1, 2017 through April 30, 2018, the Office of the General Counsel
reviewed 788 pro hac vice applications. Of the $335,060 collected, the Georgia Bar Foundation
received $270,000.
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Formal Advisory Opinions
In the Fall of 2016, the Formal Advisory Opinion Board issued an opinion on the following
question: May a sole practitioner use a firm name that includes “group,” “firm,” or “&
Associates”? The question is whether use of those terms in the firm name of a sole practitioner is
misleading, and thus in violation of Georgia Rules of Professional Conduct 7.1 and 7.5. The Board
found it misleading for a sole practitioner to use the terms “group” or “& Associates,” but did not
find a violation with a sole practitioner’s use of the word “firm” in the firm name. Formal
Advisory Opinion No. 16-3 is an opinion of the Formal Advisory Opinion Board and is binding on
the requestor and the State Bar of Georgia. It is not binding on the Supreme Court of Georgia,
which shall treat the opinion as persuasive authority only.
The Formal Advisory Opinion Board revisited two earlier opinions following amendments
to the Georgia Rules of Professional Conduct. Formal Advisory Opinion No. 03-2 addressed
whether the obligation of confidentiality described in Rule 1.6, Confidentiality of Information,
applies as between jointly represented clients. The Board issued a redrafted opinion as 16-1 and
withdrew FAO No. 03-2.
The Board also redrafted FAO 10-2 in light of amendments to the rules. The question
posed in that opinion is whether an attorney who has been appointed to serve both as legal counsel
and as guardian ad litem for a child in a termination of parental rights case may advocate
termination over the child’s objection. On April 16, 2018, the Supreme Court of Georgia
approved Formal Advisory Opinion 16-2, concluding when it becomes clear that there is an
irreconcilable conflict between the child's wishes and the attorney's considered opinion of the
child's best interests, the attorney must withdraw from the role as the child's guardian ad litem. The
Court simultaneously withdrew FAO 10-2.
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ABA Opinions of Interest
Although Formal Advisory Opinions issued by the American Bar Association are not
binding in Georgia, they provide useful advice about application of the Model Rules of
Professional Conduct to a particular set of facts. The Office of the General Counsel will look to the
ABA opinions for guidance where our rule is similar to the ABA Model and where there is no
Georgia-specific advice. The American Bar Association has recently issued the following opinions
of interest:.
• Formal Opinion 484: “A Lawyer’s Obligations When Clients Use Companies or Brokers to
Finance the Lawyer’s Fee” (November 27, 2018)
• Formal Opinion 483: “Lawyers’ Obligations After an Electronic Data Breach or
Cyberattack” (October 17, 2018)
• Formal Opinion 482: “Ethical Obligations Related to Disasters” (September 19, 2018)
• Formal Opinion 481: “A Lawyer’s Duty to Inform a Current or Former Client of the
Lawyer’s Material Error” (April 17, 2018)
• Formal Opinion 480: “Confidentiality Obligations for Lawyer Blogging and Other Public
Commentary” (March 6, 2018)
• Formal Opinion 479: The “Generally Known” Exception to Former-Client Confidentiality
(December 15, 2017)
• Formal Opinion 478: Independent Factual Research by Judges via the Internet (December
8, 2017)
• Formal Opinion 477R: Confidentiality Obligations when Communicating with Clients
Electronically (May 11, 2017; revised May 22, 2017)
• Formal Opinion 476: Confidentiality Issues when Moving to Withdraw for Nonpayment of
Fees in Civil Litigation (December 19, 2016)
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• Formal Opinion 475: Safeguarding Fees That Are Subject to Division With Other Counsel
(December 7, 2016)
• Formal Opinion 474: Whether it is Appropriate to Accept a Referral Fee for Work Referred
Because of a Conflict of Interest (April 21, 2016)
• Formal Opinion 473: Obligations Upon Receiving a Subpoena for Client Documents or
Information (February 17, 2016)
•

Formal Opinion 472: Communication with Person Receiving Limited-Scope Legal
Services (November 30, 2015)

•

Formal Opinion 471: Ethical Obligations of Lawyer to Surrender Papers and Property to
Which Former Client is Entitled (July 1, 2015)
The ABA’s practice is to leave new opinions posted on the public portion of their site for

about a year. After that, there is a charge if you wish to access an opinion.

Last Updated January 2019
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Other People’s Money
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Beyond The Basics:
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Trust Accounting
Challenges for
Law Firms
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The majority of lawyers know basic trust accounting principles, but throughout the course
of business, instances arise that require more in-depth knowledge. Scenarios such as a
)46"/ )"3&+$ 1%" Õ/* +! 1(&+$ 1%"&/ )&"+10 4&1% 1%"* ,/ 1%" Õ/* +""!&+$ 1, 04&1 %
banks may not be daily occurrences, but it’s still critical that the proper procedures are
followed. Going beyond the basics will make sure you’re prepared to handle complex trust
accounting situations.
Webinars, articles, and CLEs all tend to focus on the primary trust accounting tenets,
including:
Managing client ledgers
3,&!&+$ ,**&+$)&+$,# )&"+1+!Õ/*#2+!0
3,&!&+$)"!$"/,3"/!/×0
Proper and timely reconciliation and reporting

There are many other aspects of trust accounting to take into consideration as well. Whether
or not you’ve heard of these issues before, they’re critical to maintaining compliance and
accurate bookkeeping. Knowledge of these common trust accounting hurdles and how to
,3"/ ,*"1%"*4&))%")-(""-)4Õ/*&+ ,*-)&+ "+!/2++&+$0*,,1%)6ă

INTRODUCTION TO TRUST ACCOUNTING PRINCIPLES
Knowing the basics of trust accounting sets a solid foundation for understanding more
complex issues. If you need a primer on the above trust accounting principles and the
basics before diving into the advanced topics, you can check out these helpful resources:
Trust Accounting Essentials Learning Module (Canada)
IOLTAs and Client Trust Accounts (US)
Trust Fund Accounting Dos & Don’ts

ADVANCED TRUST ACCOUNTING CHALLENGES
46"/0 %3"  Õ!2 &/6 /"0-,+0&&)&16 1, *+$" 1%"&/ )&"+10đ #2+!0 -/,-"/)6ă%" 1/201
accounting challenges in this article go beyond the typical concerns associated with these
16-",# ,2+101,%&$%)&$%1("6-&" "01%1)4Õ/*00%,2)!"1(&+$&+1, ,+0&!"/1&,+ă
However, like with every challenge, these issues all have a solution.

1. Transferring Earned Funds From Trust
When funds in a trust account become earned money, there are many other, related
accounting tasks that must take place. Each one of these need to be handled correctly.
Otherwise, the books will be thrown into disarray, leading to reconciliation issues.
1 Beyond The Basics: Advanced Trust Accounting Challenges for Law Firms
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Generally, to properly book trust to general fund
transfers, the following activities have to take
place for each transfer:
Funds must be withdrawn either as a check or
internal bank transfer from the trust bank
account
The matter’s trust ledger balance must be
updated.
Withdrawn trust funds must be applied to
the matter’s invoice, updating the current invoice balance.
%"#2+!0*201"!"-,0&1"!&+1,1%"Õ/*đ0,-"/1&+$ ,2+1ģ0Ĥ
as earned funds, booking against various income accounts or cost reimbursements.

Manually handling these various records
accurately is nearly impossible. Each of these
pieces requires multiple entries and balance
adjustments, leaving plenty of room for
human error and miscalculation. Technology
+,×"+%")-Õ/*0"+02/"1%1+,*&01("0
are made and that the record keeping is
precise and complete.

Note:

These are just the bookkeeping
entries. The funds must still be
physically transferred from one
bank account to another.

Given the requirements imposed on lawyers that other industries do not have, particularly in
/")1&,+1,1/201 ,2+1&+$Ą)"$)Ě0-" &Õ 0,×4/"&01%",-1&*) %,& "ă,**,+)620"!
accounting programs like Quickbooks™ and Xero® help keep proper records. However tools
2&)10-" &Õ ))6#,/1%")"$)&+!201/6Ą02 %0CosmoLex, will take into consideration the
2+&.2"/".2&/"*"+10,#)4Õ/*0+!&+ )2!"*" %+&0*01,!!/"001%"*ă

2. Inadvertent Income Shielding
&1%,21"3"+/")&7&+$&1ĄÕ/* ,2)!"&))"$))60%&")!&+$&+ ,*"+!15ă"1Ď01("),,(
at a couple of examples which may cause this scenario:
,/Õ/*0!,&+$ 0%0&0 ,2+1&+$ģ)*,01)))4Õ/*0&+1%"Ĥą%"+&+3,& "0/"+đ1
paid from available trust retainers in a timely manner, it can be seen as delaying income
to avoid taxes.
,/Õ/*0!,&+$ /2)0&0 ,2+1&+$ģ)*,01)))4Õ/*0&++!Ĥą%"+&+3,& "0
aren’t generated (except for contingency cases) in a timely manner, it can be seen as delaying
income to avoid taxes. Incidentally, the Canada Revenue Agency (CRA) has changed
the accounting rules recently and is starting to tax WIPs precisely for these reasons.

%&0*"1%,!)"3"01%"Õ/*32)+"/)"1,/"(&+$)40,+#"!"/))"3")+!0%,2)!+"3"/
"20"!0-/1,#15-)++&+$01/1"$6ă ,4"3"/Ą,×"+Ą1%"&002"&0+,11%1Õ/*0/"
!")&"/1")61/6&+$1,0%&")!&+ ,*"Ą6"11%1Õ/*0,×"+!,+đ1(""--/,-"/&))&+$
2 Beyond The Basics: Advanced Trust Accounting Challenges for Law Firms
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records -- which prevents timely execution and can make it appear like a planned effort.
make them easily run into this issue.
Be cautious of these following instances that can cause inadvertent income shielding:
A lack of knowledge about your accounts receivable and trust account balances
Waiting for trust funds to clear and then losing track of them
,1%3&+$+"#Õ &"+1*"1%,!&+-) "1, ,+!2 11/2011,$"+"/) ,2+11/+0#"/0
,**&+$)"!1/201)+ "01%1*("&1&*-,00&)"#,/Õ/*1,1"))4%1 +"20"!
as payment

3. Holds on Funds
Not all client trust funds have the same purpose. Some client trust funds are for fee retainers,
others for cost advances, and others for settlement purposes. This means that not all funds
+"20"!1,-6Õ/*&+3,& "0,/20"!#,/&))&+$-2/-,0"0ă
It’s imperative to have a system in place which designates what purposes trust funds can be
used for. Otherwise, there is a large risk of using them for unintended reasons. If funds are
0-"+1#/,*1%"4/,+$16-",# ,2+1Ą&1 +""51/"*")6!&#Õ 2)11, ,//" 11%"*&01("+!
can be viewed as a misuse of client funds.

4. Multiple Trust Bank Accounts
%&)"*,010*)))4Õ/*0%3"0&+$)"1/201 ,2+1Ą,1%"/0%3"*2)1&-)"1/201 ,2+10ă
Reasons are varied - bank fees charged on wires from client’s bank, larger settlement funds
going into a better interest-bearing account, minimizing risks from bank failures, and even
the basic need to maintain relations with various banks.
#Õ/*4&1%*2)1&-)" ,2+10 %,,0"01,20"!&##"/"+1+(0Ą1%""01-/ 1& "&01,(""-
all of the funds for a particular matter in a single bank. Scattering matter funds across
+2*"/,20+(0 + /"1"+2*"/,#&002"01%1)4Õ/*00%,2)!" 21&,20,#ą
Tracking the total matter balance will require adding amounts from different balances
A matter invoice may need to be paid in multiple steps if the funds come from different banks
Bookkeeping becomes more open to error, as the correct bank account must be selected
when dealing with matter transactions
Various trust reports should be able to show balances individually by bank as well as
aggregated balances.
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Trust A

1/2 Trust A
1/3 Trust B

Trust B

1/2 Trust A
1/3 Trust B

Trust C

Trust C
1/3 Trust B

#6,2!" &!"1,$,#,/4/!4&1%20&+$3/&,20+(0#,/,+"*11"/Ą*("02/"6,2/0,×4/"
-/,$/*02--,/10!")&+$4&1%*2)1&-)"1/201)+ "0#,/1%"0*"*11"/Õ/01ă/,$/*0
that support this advanced capability, such as CosmoLex, eliminate the need to create
multiple matters for the same case, a major practice management challenge. It’s also
necessary to maintain bank records and bookkeeping for each of these accounts in the same
way you would for an individual trust account. This means separately tracking checks and
deposits, completing entries in bank and client ledgers and performing regular
reconciliations for each account.

5. Uncleared Funds
When performing a reconciliation, the focus is generally on what has cleared, but the
uncleared funds are just as important. Uncleared funds are normal at the end of every
month, especially if the transaction took place within the last few days. Funds that don’t clear
#,/"51"+!"!1&*""ă$ăĄ*,+1%0Ą%,4"3"/Ą-/"0"+1+&002"1%1)4Õ/*0%3"
responsibility to address.
%""01461, %" (#,/#2+!01%1/"*&+2+ )"/"!#,/0&$+&Õ +1*,2+1,#1&*"&01,
review your monthly reconciliation reports, as these reports list not only cleared
transactions but also a list of uncleared transactions. Sometimes the check was lost, or
0,*",+" *6 '201 " %,)!&+$ &1ă , *11"/ 4%6 1%" #2+!0 %3"+đ1 )"/"! 6"1Ą 1%" Õ/* &0
responsible for them until they clear so any ongoing, uncleared funds should be investigated
and resolved.
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6. Unclaimed Funds
There are times when the funds in a client trust account must be returned to their owner,
which can be harder than it sounds. You may not be able to locate the client, the client may
not respond, etc., these are common situations. However, client funds belong solely to the
)&"+1Ą 1%"6 *201 " %+!)"!  ,/!&+$)6Ą +! 6,2 *201 +,1 ),0" +6 Õ)" 4%& % %0
uncleared client funds or a balance.
Within the United States, each state has a process for how to deal with unclaimed funds. For
example, in New York, unclaimed client funds are to be deposited to the Lawyers’ Fund for
Client Protection. Canada has a similar policy where funds are generally dispersed to the
/"0-" 1&3" 4 , &"16 +! 1%"+ ×"/  -"/&,! ,# 1&*" -&! 1,  +,+Ě-/,Õ1 ,/$+&71&,+ă
Follow this process and never-ever simply transfer trust funds to your general account and
))&1!6ă%1&01%"×Ĉ

7. Interest Bearing Trusts
Many states in the US utilize IOLTA or IOLA accounts, which are interest-bearing trust
accounts. Canada uses a similar interest-bearing account, known as a mixed or pooled
account. Typically the interest that is earned is withdrawn on a regular basis by the bank and
paid to an institution for the charitable purpose of increasing access to justice and legal
services.
Make sure to work with a bank that deposits and withdraws this interest on the same bank
statement. If handled on separate statements, client trust ledger balances will include
interest at the end of the month only to be removed in next statement. The result is
complicated bookkeeping as that interest doesn’t truly belong to the client.
In some instances, such as with personal injury settlement funds, clients are entitled to the
interest. These types of funds should be deposited in properly designated accounts in the
client’s name. While the client’s name should be on the account, the lawyer, and not the
client, should be the signatory.

8. Merchant Fees
+1,!6đ04,/)!Ą&1đ0 ,**,+-/ 1& "#,/)4Õ/*01, "-1 /"!&1 /!0+,1,+)6#,/&+3,& "
payments but also for trust retainers. When choosing to use credit cards as a method of
-6*"+1#,/1/201 ,2+1!"-,0&10Ą1%"/"/"0-" &Õ /".2&/"*"+10#,/)46"/001,%,41%"
credit card merchant should handle the processing of fees or chargebacks. You should
always clarify with your bank how these fees are being paid.
The general question is how to pay for the merchant fees - either out of the client’s deposit or
#/,* Õ/* #2+!0ă 0 -/1 ,# ,*-)&+ "Ą 1%" *,2+1 "&+$ /"!&1"! 0%,2)! " 1%" "5 1
amount which is paid by the client. No fees should be deducted prior, to ensure that the
deposit matches the client ledger.
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Instead, these fees should be deducted from a linked operating account established with the
Õ/*ă2))&+$1%"#""0#/,*1%"1/201 ,2+14&))/"02)1&+ ,**&+$)&+$Ą)"!$"/,3"/!/×0Ą
and messy reconciliations, all of which are substantial compliance concerns. To avoid any
potential complications, utilize a merchant that is known to work with lawyers and their
unique needs, such as LawPay.

9. Migration of Client Files When Changing Firms
1đ0 ,**,+#,/)46"/01, %+$"Õ/*0ă0-/1,#1%"1/+0&1&,+Ą)46"/0/",×"+"+1&1)"!
1,/&+$1%"&/"5&01&+$ 0"04&1%1%"*1,1%"+"4Õ/*ă%"0" 0"0 +&+ )2!"1/201#2+!0Ą
so from a bookkeeping perspective, it’s essential to be mindful of how these funds are
%+!)"!ă +*,01Õ/*0Ą,+"1/201 ,2+1&00%/"!6*2)1&-)")46"/04%& % +-/"0"+1
an issue when it’s time to separate out what belongs to each lawyer.
%""01461,%+!)"1%&0&01,Õ/01&!"+1&#64%& % )&"+10/"016&+$4&1%1%"Õ/*+!
which ones are leaving. Make sure the ledgers are current and accurate with detailed
)+ "0#,/" % )&"+1ă ,/" % )&"+14%,&0)"3&+$1%"Õ/*Ą(""--/,-"//" ,/!0,#
balance transfers -- which should equal the total balance being transferred to the lawyer’s
new trust account.

10. Migration of Trust Funds from One Bank to Another
%"/" /" *+6 /"0,+0  Õ/* *6
decide to move their trust account from
one bank to another, such as moving
their practice to a new location, receiving
poor service from their current
institution, or as an effort to maintain a
-/1& 2)/ +( /")1&,+0%&-ă +6 Õ/*
making the decision to switch banks
should keep in mind that as easy as the
task may seem, it’s much more
complicated than simply cutting a check from one bank to another like you can do with
general accounts. Handling this incorrectly can wreak havoc on your trust bookkeeping, so
it’s important to follow all steps needed to keep accurate records.
,/" %*11"/Ą1%"1/201)"!$"/*2010%,4!"&1+! /"!&11,/"Ö" 11%"*,3"ă%"
balances can then be zeroed out and transferred to the new bank. To make sure this is done
correctly, the guidelines related to keeping matter funds in multiple banks outlined earlier
in “Multiple Trust Bank Accounts” can be extremely helpful.
To see the actual process and how technology can play a role, review Cosmolex’s full support
article on Switching Trust Banks.
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,/01"-Ě6Ě01"-$2&!",+%,41,-/,-"/)604&1 %1/201 ,2+101,+"4Õ/*,/+(Ą1("
a look at the complete guide ‘Maintaining Trust Accounting Compliance While Switching
Banks.’

11. Third-Party Lien Tracking
Lawyers with certain specialties such as personal injury, workers’ compensation, or other
practice areas where settlements take place, likely manage third-party liens. These liens
come about during a case when a settlement hasn’t been reached yet, and as a result,
third-party bills can’t be paid, turning them into liens on the settlement amount. To properly
manage these liens so they can be paid, lawyers should track who is owed what amount and
if the amount was paid by someone else such as the insurance company.

Knowing the entire amount owed by a client allows for more strategic negotiations when
Õ+)&7&+$ 1%" 0"11)"*"+1 *,2+1Ą 4&1% *,01 ,2/10 /".2"01&+$  *11"/ ,01 011"*"+1
!"1&)&+$))&))0ă #1%"0")&"+0/"+,1# 1,/"!&+1%"Õ+)0"11)"*"+1*,2+1Ą1%" )&"+1
,2)!4&+!2-4&1%)&11)")"××"/))1%"&))0/"-&!,##ă+ "1%"0"11)"*"+1&0/" "&3"!
these bills must be paid before either the lawyer or client receives any funds.

OVERCOMING TRUST ACCOUNTING CHALLENGES
Knowing the ins and outs of how to properly manage trust accounts can seem nearly
impossible, but being aware of potential issues and having the knowledge to address them
can go a long way. Dealing with trust accounts goes beyond simple bookkeeping. Lawyers
need to make sure every aspect involved is in the client’s best interests and protects their
funds.
3"+2+&+1"+1&,+)*&0%-0)&("&+ ,*"0%&")!&+$ +%3"0&$+&Õ +1/"-"/ 200&,+0#,/)4
Õ/*0ă%"1&*"0-"+1-/"3"+1&+$1%,0"16-"0,#"//,/0+!+6/"02)1&+$0+ 1&,+0&04,/1%
the investment. As a part of nearly every law practice, trust accounts are a mainstay whose
proper handling is critical to maintaining compliance.
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About CosmoLex
CosmoLex is a leading legal practice management solution that is trusted by
WKRXVDQGV RI ODZ ȴUPV DFURVV 1RUWK $PHULFD &RVPR/H[ LV D VLQJOH VROXWLRQ
WKDWOHWVVROROHJDOSURIHVVLRQDOV VPDOOODZȴUPVPDQDJHWKHLUSUDFWLFH
ELOOLQJ$1'DFFRXQWLQJDOOLQRQHORJLQRQDQ\GHYLFHDWDQ\WLPH&RVPR/H[
users can eliminate the need to maintain multiple programs because
&RVPR/H[ GRHV LW DOO  LQFOXGLQJ WLPH  H[SHQVH WUDFNLQJ ELOOLQJ EXVLQHVV
DFFRXQWLQJ WUXVW Ζ2/7$  DFFRXQWLQJ FDOHQGDULQJ WDVN HPDLO GRFXPHQW
PDQDJHPHQWHYHQVHFXUHFOLHQWFRPPXQLFDWLRQVLQRQHZHEEDVHG
application. Please visit www.cosmolex.com for more information. Questions
or comments about this publication or the topics involved can be addressed to
info@cosmolex.com.
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B. Trust Accounting For Attorneys in Georgia
NOTE: THIS IS A GENERAL OVERVIEW DESIGNED TO ANSWER
COMMONLY ASKED QUESTIONS. IT IS NOT EXHAUSTIVE AND IT DOES
NOT ATTEMPT TO COVER EVERY SITUATION OR EVERY RULE RELATED
TO ATTORNEYS’ TRUST ACCOUNTS IN GEORGIA.
PLEASE ALSO NOTE THAT WHILE ALL SUGGESTIONS GIVEN IN THIS
DOCUMENT CONSTITUTE CURRENTLY ACCEPTED PRACTICES, THE
SECTIONS REGARDING NSF CHECKS AND THE REQUIREMENT THAT
ACCOUNTS BE SET UP IN AN APPROVED BANK RELY ON THE GEORGIA
RULES OF PROFESSIONAL CONDUCT WHICH TOOK EFFECT JANUARY 1,
2001.
The State Bar’s rules regulating trust accounts are attached to provide further guidance. If you
have an ethical question to which you cannot find an answer after reading this information,
please contact the Ethics Hotline at 404-527-8741 or 800-682-9806 before taking any action.
If you have a question concerning the mechanics of trust account setup or bookkeeping, please
contact the Law Practice Management Program at 404-527-8770 or 800-334-6865 ext. 8770.
If you have a question concerning the Georgia Bar Foundation’s IOLTA program, please
contact the foundation at 404-588-2240.
This information was compiled and prepared by the State Bar of Georgia’s Law Practice
Management Program as a service to members of the Bar. We gratefully acknowledge the
assistance of the Office of the General Counsel of the State Bar of Georgia, the Georgia Bar
Foundation and the Institute of Continuing Legal Education in Georgia in its production.
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I. About Trust Accounts
What is a trust account (escrow account)? What types of funds are placed in one?
A trust account is a separate bank account set up to hold any money you have received in trust
on behalf of a client or a third party. Typical funds placed in a trust account include earnest
monies or down payments on loan closings, settlement proceeds or damages payments that
have not yet been disbursed to the client or creditors, advances that the client has given you
against future costs of litigation. Lawyers in Georgia tend to use both the terms “attorney
trust account” and “attorney escrow account”, but we feel “trust account” is a better term
since “escrow account” has a specific meaning related to real estate practice and may be
confused with other types of accounts that can legitimately be set up by real estate and other
professionals. See Rule 1.15(III)b.

Does it have to be an interest-bearing account?
Yes. The interest may be payable to the client or payable to the Georgia Bar Foundation,
depending on the type of trust account (IOLTA or non-IOLTA) that has been set up.

What is an IOLTA account?
An IOLTA account is a special type of trust account set up to hold all trust funds you receive
that are nominal in amount or that will be held for a short time. The interest that accrues on
this account is remitted automatically by your bank to the Georgia Bar Foundation.

Who defines “short term” and “nominal”?
You do, based on your own judgment of what would be best for your client. Remember that
you or your client will be responsible for all account charges for a non-IOLTA account, and
consequently, with today’s low interest rates, a deposit might have to be quite large to offset
the cost of setting up and maintaining the account. You must take such things into
consideration when deciding whether or not to set up a separate account. The lawyer’s
determination that these funds are nominal or short term is not a basis for discipline. See Rule
1.15(II)c.3.

Do all lawyers have to have trust accounts?
All attorneys who hold client funds or hold funds in any fiduciary capacity must have trust
accounts. See Rule 1.15 (II). If you never receive client or other fiduciary money or property
that you must keep safe -- if, for example, you are a government lawyer -- then you may not
need to set up a trust account. But if you ever have client or fiduciary funds, you must set up
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an account to hold them. You cannot argue that since you “rarely” receive money in trust,
you have no need of a trust account.

Are there any situations where I or my firm can keep the interest earned on a trust
account?
Absolutely not.

What about property that isn’t money?
If you keep property in trust for a client or in any other fiduciary capacity, like potential exhibits
in litigation, securities, or personal property as surety for payment of your fees, you must also
provide for its safekeeping. See Rule 1.15 (II) a. A safe deposit box is the best means of doing
this.
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III. Receiving and Disbursing from the Trust Account
What if the client gives me money and I lose it or my office is burglarized before I can
deposit it?
You’re responsible for your client’s money from the moment you receive it. Take sensible
precautions to avoid misplacing or misfiling checks or cash, and don’t hold the money any
longer than necessary before depositing it into your trust account.

What if I write a check from the trust account but it’s never cashed?
This is an annoying situation that most attorneys have to deal with at one time or another.
From time to time, a witness who receives an expense check, a photographer who has been
reimbursed, or even a client who gets a check for the balance in trust at the end of the matter
may not bother to cash the check. This most frequently happens for small reimbursements
of under $10.00 or so.
There is no completely satisfactory way to deal with this problem. The money does not, of
course, belong to you or to your firm, and so it cannot be transferred to your office accounts.
You can always write the payments as something other than a check, something that is
considered cashed on receipt like a money order or cashier’s check, but this is expensive for
you and requires a separate trip to the bank. (Never make ATM withdrawals from a trust
account! Don’t even get an ATM card for the account.) If unclaimed, it must be kept by
you if it’s the client’s money until it can be disposed of in accordance with the Unclaimed
Property Act in your state. (FA Opinion #98-2).
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II. Setting Up a Trust Account
H ow do I set up an account?
You will need to go to an “approved institution” to set up your trust account. See Rule 1.15
(III) c. 1. The Bar will publish a list of institutions that have met these requirements. You
may be able to set up an account at a non-approved bank only if there are no banks in your
county that have agreed to comply. See Rule 1.15 (III) c. 1. ii. Note: it’s usually a good idea
to go to a main office and not a small branch office to set up your account. In the main offices
you are more likely to find someone who is used to handling attorney trust accounts. If you
are setting up an IOLTA account, we suggest you provide the bank with the Notice to
Financial Institution (included in this booklet); this will give them the correct tax I.D. number
(580552594) to place on the account. If you are setting up a non-IOLTA trust account, you
will want to provide the bank with your client’s tax I.D. number.
If you have several accounts at the same bank, you may want to check your first statement to
make sure that the IOLTA account has been set up properly, the account properly designated,
and that the correct tax I.D. number is on the account. Make sure you understand the bank’s
policy for dealing with service charges on IOLTA accounts as well. Some banks will waive the
fees or deduct them from interest paid to the Foundation; others charge fees to the attorney
or charge the attorney for the difference between the earned interest and the amount of the
fee. In addition, some banks will take the charges directly out of the trust account, while
others assess the firm’s operating account for the IOLTA charges so as not to affect the trust
account balance.
If at all possible, try to arrange for your bank to withdraw any fees from an account other than
the trust account. If the bank takes its charges out of your trust account, you will need to (1)
have a small cushion of your own funds in the account to cover expenses and (2) check the
amount and reconcile on a monthly basis. See Rule 1.15 (II) b. Having sufficient personal
funds in your trust account to cover service charges or extraordinary expenses is not
considered a violation of the rules against commingling funds.

Should I have all my bank accounts (office and trust accounts) at the same bank?
There are several factors you will want to take into consideration here. First of all, if you are
a real estate attorney and do a lot of closings on behalf of a bank, the bank will probably want
you to place your IOLTA account there for the sake of convenience. (This can result in your
having multiple IOLTA accounts—don’t worry, that’s OK.) You may also have a banking
relationship of long standing with a particular institution and wish to keep all your business
there.
That being said, there are still some practical reasons for not having your trust account and
any personal or general business accounts at the same bank. The primary reason is the
possibility of error. If you have multiple accounts, you, your staff, or the bank may occasionally
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confuse one for the other. You or your staff can also confuse a deposit slip for one account
with a deposit slip for another, or a checkbook from the trust account for one from the office
account. And last, many banks have a policy of automatically withdrawing funds from any
account with your name on it to cover shortages in another. For example, you could overdraw
your office account and the bank, in an attempt to be helpful, might withdraw funds from
your trust account to cover the overdraft. Usually, this is only a problem if you haven’t labeled
your trust account properly or if it’s a non-IOLTA account, but you may want to discuss this
with your bank if you have multiple accounts there.

Who should sign the account?
You can designate anyone you choose to be the signatory on your trust account; it does not
have to be you, and the signatory does not have to be a lawyer. However, because of the
weighty responsibility the lawyer has towards his or her client and that client’s property,
coupled with the likelihood of severe discipline if money is stolen from the account, it is not
usually desirable to have anyone but the partner or managing partners sign the trust account
checks. If you need to have an alternate signatory because you are frequently out of the office,
then at least take the precaution of having all trust account statements delivered to your desk
unopened each month.
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IV. Maintaining Trust Account Records
What kind of records do I need to keep for my account?
The rules, and common sense, stipulate that you must always know your account balance and
individual client balances in grouped or IOLTA accounts. See Rule 1.15(II)b. This will
necessitate your keeping at least two sets of records:
one which shows all transactions for your account, regardless of the client on whose behalf
they were made, and which gives a running balance for the account; and another set showing
all transactions on behalf of a particular client, with the individual client’s balance.
Commonly these are referred to as your “general trust account ledger” and your “client
ledger”. You need both, because without the general or account ledger you don’t know the
grand total in your account, and without the client ledger you don’t know the balance you hold
for any given client.
Each time you make an entry in one of these ledgers, you should record the amount of the
transaction, the date of the transaction, the client or matter on whose behalf the transaction is
being made, a description of the transaction, and the check number if it’s a disbursement. If
you have a computerized trust accounting system, or a manual one-write system, you’ll only
need to make each entry once; otherwise, you’ll need to record each entry twice, once on the
general ledger and once on the client ledger.
When you make a deposit, you’ll also need to fill out a full deposit slip, and if you’re paid in
cash, you’ll need to fill out separate cash receipts slip and keep a copy. Please remember to
take special care in cash transactions, since there is no distinguishing mark to let you know
whose cash you have! And, of course, specific I.R.S. reporting and recordkeeping
requirements may apply to large cash deposits.

Can I Use a Computer Program to Do my Accounting?
Yes. For most attorneys, this would be a very sensible decision that would considerably lessen
the possibility of error, although if you have very few trust account transactions, it may not be
worth the time and trouble. In choosing a computer program, you should consider whether
it will let you track all the information you need, and in the format in which you need it. For
example, a program that did not provide a place for you to describe the transaction or input
an identifying file number would not be adequate for your purposes. Also bear in mind that
many general purpose accounting programs do not understand the concept of trust funds,
especially accounts that may hold funds for many different clients. This can result in problems
ranging from an inability to calculate an individual client balance within the trust account to a
propensity to count trust account funds as firm income. Because of this, we recommend that
attorneys use programs designed to handle law firm trust accounting, rather than off-the-shelf
business accounting packages.
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H ow Should I Handle Account Maintenance and Review?
Once you have your account properly set up, don’t sabotage your efforts by letting account
maintenance slide. Every month, when the statements come from the bank, you should
reconcile the account balance or have your bookkeeper or accountant do it for you. Because
you are handling someone else’s money, not your own, this step should be assigned a high
priority in your office procedures. Reviewing and reconciling the accounts on an irregular
basis can let simple errors slip past and build until they are cause for a client grievance. Just
as with your home accounts, one error can lead to another error, making it difficult if not
impossible to trace the problem back to its source once more than a few more checks have
been written.
When reconciling your balance, make note of missed numbers and ascertain the reason for
them. Make sure that you review any service charges assessed on the account to determine if
they are accurate and to check that your general ledger reflects them.
Do not throw out any records that you keep on your account, such as ledgers, bank statements,
deposit slips, or cancelled checks. You are required to keep all this information for at least six
years after the termination of your client’s case (Bar Rule 1.15(I)(a)). You may have reasons
that relate to a particular matter for keeping the information even longer.

What if I Bounce a Check?
If you write a check from your trust account that does not clear due to insufficient funds, and
it is not honored within three business days, the bank will send a report to the Bar notifying
them of this fact.
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V. Relevant Rules of Professional Conduct
State Bar of Georgia Rule 4-102(d),
Rules of Professional Conduct, Rule 1.15 (I – III)
RULE 1.15(I) SAFEKEEPING PROPERTY - GENERAL
(a)
A lawyer shall hold funds or other property of clients or third persons that is in
a lawyer's possession in connection with a representation separate from the lawyer's own
property. Funds shall be kept in a separate account maintained in an approved institution as
defined by Rule 1.15(III)(c)(1). Other property shall be identified as such and appropriately
safeguarded. Complete records of such account funds and other property shall be kept by the
lawyer and shall be preserved for a period of six years after termination of the representation.
(b)
For the purposes of this Rule, a lawyer may not disregard a third person's
interest in funds or other property in the lawyer's possession if:

(1)

the interest is known to the lawyer, and

(2)

the interest is based on upon one of the following:
(i)
(ii)
(iii)

A statutory lien;
A final judgement addressing disposition of those funds or
property; or
A written agreement by the client or the lawyer on behalf of the
client guaranteeing payment out of those funds or property

The lawyer may disregard the third person's claimed interest if the lawyer reasonably
concludes that there is a valid defense to such lien, judgment, or agreement.
(c)
Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this Rule
or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver
to the client or third person any funds or other property that the client or third person is
entitled to receive and, upon request by the client or third person, shall promptly render a full
accounting regarding such property.
(d)
When in the course of representation a lawyer is in possession of funds or other
property in which both the lawyer and a client or a third person claim interest, the property
shall be kept separate by the lawyer until there is an accounting and severance of their interests.
If a dispute arises concerning their respective interests, the portion in dispute shall be kept
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separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all
portions of the funds or property as to which the interests are not in dispute.
The maximum penalty for a violation of this Rule is disbarment.
Comment
[1] A lawyer should hold property of others with the care required of a professional fiduciary.
Securities should be kept in a safe deposit box, except when some other form of safekeeping
is warranted by special circumstances. All property which is the property of clients or third
persons should be kept separate from the lawyer's business and personal property and, if
monies, in one or more trust accounts. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.
[2] Lawyers often receive funds from third parties from which the lawyer's fee will be paid. If
there is risk that the client may divert the funds without paying the fee, the lawyer is not
required to remit the portion from which the fee is to be paid. However, a lawyer may not
hold funds to coerce a client into accepting the lawyer's contention. The disputed portion of
the funds should be kept in trust and the lawyer should suggest means for prompt resolution
of the dispute, such as arbitration or interpleader. The undisputed portion of the funds shall
be promptly distributed.
[3] Third parties, such as a client's creditors, may have just claims against funds or other
property in a lawyer's custody. A lawyer may have a duty under applicable law to protect such
third-party claims against wrongful interference by the client, and accordingly may refuse to
surrender the property to the client. However, a lawyer should not unilaterally assume to
arbitrate a dispute between the client and the third party. The obligations of a lawyer under
this Rule are independent of those arising from activity other than rendering legal services.
For example, a lawyer who serves as an escrow agent is governed by the applicable law relating
to fiduciaries even though the lawyer does not render legal services in the transaction.
[3A] In those cases where it is not possible to ascertain who is entitled to disputed funds or
other property held by the lawyer, the lawyer may hold such disputed funds for a reasonable
period of time while the interested parties attempt to resolve the dispute. If a resolution cannot
be reached, it would be appropriate for a lawyer to interplead such disputed funds or property.
[4] A "clients' security fund" provides a means through the collective efforts of the bar to
reimburse persons who have lost money or property as a result of dishonest conduct of a
lawyer. Where such a fund has been established, a lawyer should participate.
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RULE 1.15(II) SAFEKEEPING PROPERTY- TRUST ACCOUNT AND
IOLTA
(a)
Every lawyer who practices law in Georgia, whether said lawyer practices as a
sole practitioner, or as a member of a firm, association, or professional corporation, and who
receives money or property on behalf of a client or in any other fiduciary capacity, shall
maintain or have available one or more trust accounts as required by these Rules. All funds
held by a lawyer for a client and all funds held by a lawyer in any other fiduciary capacity shall
be deposited in and administered from a trust account.
(b)
No personal funds shall ever be deposited in a lawyer's trust account, except
that unearned attorney's fees may be so held until the same are earned. Sufficient personal
funds of the lawyer may be kept in the trust account to cover maintenance fees such as service
charges on the account. Records on such trust accounts shall be so kept and maintained as to
reflect at all times the exact balance held for each client or third person. No funds shall be
withdrawn from such trust accounts for the personal use of the lawyer maintaining the account
except earned lawyer's fees debited against the account of a specific client and recorded as
such.
(c)
All client's funds shall be placed in either an interest-bearing account at an
approved institution with the interest being paid to the client or an interest-bearing (IOLTA)
account at an approved institution with the interest being paid to the Georgia Bar Foundation
as hereinafter provided.
(1)
With respect to funds which are not nominal in amount, or are not to be
held for a short period of time, a lawyer shall, with notice to the clients, create
and maintain an interest-bearing trust account in an approved institution as
defined in Rule 1.15 (III) (c) (1), with the interest to be paid to the client.
(i)
(ii)

No earnings from such an interest-bearing account shall be made
available to a lawyer or law firm.
Funds in such an interest-bearing account shall be available for
withdrawal upon request and without delay, subject only to any notice
period which the institution is required to reserve by law or regulation.

(2)
With respect to funds which are nominal in amount or are to be held for
a short period of time, such that there can be no reasonable expectation of a
positive net return to the client or third person, a lawyer shall, with or without
notice to the client, create and maintain an interest-bearing, government insured
trust account (IOLTA) at an approved institution as defined by Rule 1.15 (III)
(c) (1) in compliance with the following provisions:
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(i)

No earnings from such an IOLTA Account shall be made available to a
lawyer or law firm.

(ii)

Funds in each IOLTA Account shall be available for withdrawal upon
request and without delay, subject only to any notice period which the
institution is required to reserve by law or regulation.

(iii)

As required by Rule 15-103, the rate of interest payable on any IOLTA
Account shall not be less than the rate paid by the depositor institution
to regular, non-lawyer depositors. Higher rates offered by the institution
to customers whose deposits exceed certain time periods or quantity
minimums, such as those offered in the form of certificates of deposit,
may be obtained by a lawyer or law firm on some or all of the deposited
funds so long as there is no impairment of the right to withdraw or
transfer principal immediately.

(iv)

Lawyers or law firms shall direct the depository institution:
(A)

(B)

(C)

to remit to the Georgia Bar Foundation interest or dividends, net
of any allowable reasonable fees as defined in Rule 15-102 (c), on
the average monthly balance in that account, at least quarterly.
Any allowable reasonable fees in excess of interest earned on that
account for any month, and any charges or fees that are not
allowable reasonable fees, shall be charged to the lawyer or law
firm in whose names such account appears, if not waived by the
approved institution;
to transmit with each remittance to the Georgia Bar Foundation
a statement showing the name of the lawyer or law firm for whom
the remittance is sent, the applicable IOLTA Account number,
the rate of interest applied, the average monthly account balance
against which the interest rate is being applied, the gross interest
earned, the types and amounts of service charges of fees applied,
and the amount of the net interest remittance;
to transmit to the depositing lawyer or law firm periodic reports
or statements in accordance with the approved institution’s
normal procedures for reporting to depositors.

(3)
No charge of ethical impropriety or other breach of professional
conduct shall attend the determination that such funds are nominal in amount
or to be held for a short period of time, or to the decision to invest clients' funds
in a pooled interest-bearing account.
(4)
Whether the funds are designated short-term or nominal or not, a lawyer
or law firm may, at the request of the client, deposit funds into a separate
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interest-bearing account and remit all interest earned, or interest earned net of
charges, to the client or clients.
The maximum penalty for a violation of Rule 1.15 (II) (a) and Rule 1.15 (II) (b) is
disbarment. The maximum penalty for a violation of Rule 1.15 (II) (c) is a public reprimand.
Comment
[1] The personal money permitted to be kept in the lawyer's trust account by this Rule shall
not be used for any purpose other than to cover the bank fees and if used for any other
purpose the lawyer shall have violated this Rule. If the lawyer wishes to reduce the amount of
personal money in the trust account, the change must be properly noted in the lawyer's
financial records and the monies transferred to the lawyer's business account.
[2] Nothing in this Rule shall prohibit a lawyer from removing from the trust account fees
which have been earned on a regular basis which coincides with the lawyer's billing cycles
rather than removing the fees earned on an hour-by-hour basis.
[3] In determining whether funds of a client or other beneficiary can earn income in excess of
costs, the lawyer may consider the following factors:
(a)

the amount of funds to be deposited;

(b)
the expected duration of the deposit, including the likelihood of delay in
the matter with respect to which the funds are held;
(c)
the rates of interest or yield at financial institutions where the funds are
to be deposited;
(d)
the cost of establishing and administering a non-IOLTA trust account
for the benefit of the client or other beneficiary, including service charges, the
costs of the lawyer’s services and the costs of preparing any tax reports that may
be required;
(e)
the capability of financial institutions, lawyers, or law firms to calculate
and pay earnings to individual clients; and
(f)
any other circumstances that affect the ability of the funds to earn a net
return for the client or other beneficiary.
[4]
The lawyer or law firm should review the IOLTA Account at reasonable
intervals to determine whether changed circumstances require further action with respect to
the funds of any client or third party.
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RULE 1.15(III) RECORD KEEPING; TRUST ACCOUNT OVERDRAFT
NOTIFICATION; EXAMINATION OF RECORDS
(a)
Required Bank Accounts: Every lawyer who practices law in Georgia and who
receives money or other property on behalf of a client or in any other fiduciary capacity shall
maintain, in an approved financial institution as defined by this Rule, a trust account or
accounts, separate from any business and personal accounts. Funds received by the lawyer on
behalf of a client or in any other fiduciary capacity shall be deposited into this account. The
financial institution shall be in Georgia or in the state where the lawyer's office is located, or
elsewhere with the written consent and at the written request of the client or third person.
(b)

Description of Accounts:
(1)
A lawyer shall designate all trust accounts, whether general or specific,
as well as all deposit slips and checks drawn thereon, as an "Attorney Trust
Account," "Attorney Escrow Account" "IOLTA Account" or "Attorney
Fiduciary Account." The name of the attorney or law firm responsible for the
account shall also appear on all deposit slips and checks drawn thereon.
(2)
A lawyer shall designate all business accounts, as well as all deposit slips
and all checks drawn thereon, as a "Business Account," a "Professional
Account," an "Office Account," a "General Account," a "Payroll Account,"
"Operating Account" or a "Regular Account."
(3)
Nothing in this Rule shall prohibit a lawyer from using any additional
description or designation for a specific business or trust account including
fiduciary accounts maintained by the lawyer as executor, guardian, trustee,
receiver, agent or in any other fiduciary capacity.

(c)

Procedure:
(1)

Approved Institutions:
(i)

A lawyer shall maintain his or her trust account only in a financial
institution approved by the State Bar of Georgia, which shall
annually publish a list of approved institutions.
(A)
Such institutions shall be located within the State of
Georgia, within the state where the lawyer's office is located, or
elsewhere with the written consent and at the written request of
the client or third-person. The institution shall be authorized by
federal or state law to do business in the jurisdiction where
located and shall be federally insured. A financial institution shall
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be approved as a depository for lawyer trust accounts if it abides
by an agreement to report to the Office of the General Counsel
whenever any properly payable instrument is presented against a
lawyer trust account containing insufficient funds, and the
instrument is not honored. The agreement shall apply to all
branches of the financial institution and shall not be canceled
except upon thirty days notice in writing to the Office of the
General Counsel. The agreement shall be filed with the Office of
General Counsel on a form approved by the Investigative Panel
of the State Disciplinary Board. The agreement shall provide that
all reports made by the financial institution shall be in writing and
shall include the same information customarily forwarded to the
depositor when an instrument is presented against insufficient
funds. If the financial institution is located outside of the State of
Georgia, it shall also agree in writing to honor any properly issued
State Bar of Georgia subpoena.
(B)

(ii)

(2)

In addition to the requirements above, the financial institution
must also be approved by the Georgia Bar Foundation and agree
to offer IOLTA Accounts in compliance with the additional
requirements set out in Part XV of the Rules of the State Bar of
Georgia.

The Georgia Bar Foundation may waive the provisions of this Rule in
whole or in part for good cause shown. A lawyer or law firm may appeal
the decision of the Georgia Bar Foundation by application to the
Supreme Court of Georgia.

Timing of Reports:
(i)

The financial institution shall file a report with the Office of the General
Counsel of the State Bar of Georgia in every instance where a properly
payable instrument is presented against a lawyer trust account containing
insufficient funds and said instrument is not honored within three
business days of presentation.

(ii)

The report shall be filed with the Office of the General Counsel within
fifteen days of the date of the presentation of the instrument, even if the
instrument is subsequently honored after the three business days
provided in (2) (i) above.

(3)
Nothing shall preclude a financial institution from charging a particular
lawyer or law firm for the reasonable cost of producing the reports and records required
by this Rule.
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(4)
Every lawyer and law firm maintaining a trust account as provided by
these Rules is hereby and shall be conclusively deemed to have consented to the
reporting and production requirements mandated by this Rule and shall indemnify and
hold harmless each financial institution for its compliance with the aforesaid reporting
and production requirements.
(d)
Effect on Financial Institution of Compliance: The agreement by a financial
institution to offer accounts pursuant to this Rule shall be a procedure to advise the State
Disciplinary Board of conduct by lawyers and shall not be deemed to create a duty to exercise
a standard of care or a contract with third parties that may sustain a loss as a result of lawyers
overdrawing lawyer trust accounts.
(e)
Availability of Records: A lawyer shall not fail to produce any of the records
required to be maintained by these Rules at the request of the Investigative Panel of the State
Disciplinary Board or the Supreme Court. This obligation shall be in addition to and not in
lieu of the procedures contained in Part IV of these Rules for the production of documents
and evidence.
(f)
Audit for Cause: A lawyer shall not fail to submit to an Audit for Cause
conducted by the State Disciplinary Board pursuant to Bar Rule 4-111.
The maximum penalty for a violation of this Rule is disbarment.
Comment
[1] Each financial institution wishing to be approved as a depository of client trust funds must
file an overdraft notification agreement with the Office of the General Counsel of the State
Bar of Georgia. The State Bar of Georgia will publish a list of approved institutions at least
annually.
[2] The overdraft agreement requires that all overdrafts be reported to the Office of the
General Counsel of the State Bar of Georgia whether or not the instrument is honored. It is
improper for a lawyer to accept "overdraft privileges" or any other arrangement for a personal
loan on a client trust account, particularly in exchange for the institution's promise to delay or
not to report an overdraft. The institution must notify the Office of the General Counsel of
all overdrafts even where the institution is certain that its own error caused the overdraft or
that the matter could have been resolved between the institution and the lawyer within a
reasonable period of time.

[3] The overdraft notification provision is not intended to result in the discipline of every
lawyer who overdraws a trust account. The lawyer or institution may explain occasional errors.
The provision merely intends that the Office of the General Counsel receive an early warning
of improprieties so that corrective action, including audits for cause, may be taken.
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Waiver
[4] A lawyer may seek to have the provisions of this Rule waived if the lawyer or law firm has
its principal office in a county where no bank, credit union, or savings and loan association
will agree or has agreed to comply with the provisions of this Rule. Other grounds for
requesting a waiver may include significant financial or business harm to the lawyer or law
firm, such as where the unapproved bank is a client of the lawyer or law firm or where the
lawyer serves on the board of the unapproved bank.
[5] The request for a waiver should be in writing, sent to the Georgia Bar Foundation, and
should include sufficient information to establish good cause for the requested waiver.
[6] The Georgia Bar Foundation may request additional information from the lawyer or law
firm if necessary to determine good cause.
Audits
[7] Every lawyer's financial records and trust account records are required records and
therefore are properly subject to audit for cause. The audit provisions are intended to uncover
errors and omissions before the public is harmed, to deter those lawyers who may be tempted
to misuse client's funds and to educate and instruct lawyers as to proper trust accounting
methods. Although the auditors will be employed by the Office of the General Counsel of the
State Bar of Georgia, it is intended that disciplinary proceedings will be brought only when
the auditors have reasonable cause to believe discrepancies or irregularities exist. Otherwise,
the auditors should only educate the lawyer and the lawyer's staff as to proper trust accounting
methods.
[8] An audit for cause may be conducted at any time and without advance notice if the Office
of the General Counsel receives sufficient evidence that a lawyer poses a threat of harm to
clients or the public. The Office of the General Counsel must have the written approval of
the Chairman of the Investigative Panel of the State Disciplinary Board and the Presidentelect of the State Bar of Georgia to conduct an audit for cause.
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PART XV
GEORGIA BAR FOUNDATION
Preamble
The Georgia Bar Foundation (“the Foundation”) is a 501(c)(3) organization named by the
Supreme Court of Georgia in 1983 to receive and distribute Interest On Lawyer Trust Account
(“IOLTA”) funds to support legal services for the poor, to improve the administration of
justice, to provide legal education to Georgia’s children, to provide educational programs for
adults in order to advance understanding of democracy and our system of government, to aid
children involved in the justice system, and to promote professionalism in the practice of law.

CHAPTER 1
IOLTA ACCOUNTS
Rule 15-101. BANK ACCOUNTS.
(a)
Every lawyer who practices law in Georgia, whether as a sole practitioner or as
a member of a firm, association or professional corporation, who receives money or other
property on behalf of a client or in any other fiduciary capacity shall maintain or have available
an interest-bearing trust account or accounts.
(b)
An “IOLTA Account” is a trust account benefiting the Foundation. The
interest generated by an IOLTA Account shall be paid to the Georgia Bar Foundation, Inc. as
hereinafter provided.

Rule 15-102. DEFINITIONS.
(a)
An “IOLTA Account” means a trust account benefiting the Foundation,
established in an approved institution for the deposit of pooled nominal or short-term funds
of clients or third persons, and meeting the requirements of the Foundation as further detailed
below. The account product may be an interest-bearing checking account; a money market
account with, or tied to, check writing; a sweep account, portions of which are regularly moved
into a government money market fund or daily overnight financial institution repurchase
agreement invested solely in, or fully collateralized by, United States government securities; or
an open-end money market fund solely invested in, or fully collateralized by, United States
government securities.
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(1)
“Nominal or short-term” describes funds of a client or third person that
the lawyer has determined cannot provide a positive net return to the client or
third person.
(2)
“Open-end money market fund” is a fund that identifies itself as a
money market fund as defined by applicable federal statutes and regulations
under the Investment Company Act of 1940 and, at the time of the investment,
having total assets of at least $250,000,000.
(3)
“United States government securities” are United States Treasury
obligations and obligations issued or guaranteed as to principal and interest by
the United States or any agency or instrumentality thereof.
(b)
An “approved institution” is a bank or savings and loan association which is
an approved institution as defined in Rule 1.15(III)(c)(1) and which voluntarily chooses to
offer IOLTA Accounts consistent with the additional requirements of this Rule, including:
(1)
to remit to the Foundation interest or dividends, net of any allowable
reasonable fees on the IOLTA Account, on the average monthly balance in that
account, at least quarterly. Any allowable reasonable fees in excess of the
interest earned on that account for any month, and any fees or charges that are
not allowable reasonable fees, shall be charged to the lawyer or law firm in
whose names such account appears, if not waived by the approved institution.
(2)
to transmit with each remittance to the Foundation a statement showing
the name of the lawyer or law firm for whom the remittance is sent, the
applicable IOLTA Account number, the rate of interest applied, the average
monthly account balance against which the interest rate is applied, the gross
interest earned, the types and amounts of service charges or fees applied, and
the amount of the net interest remittance.
(3)
to transmit to the depositing lawyer or law firm periodic reports or
statements in accordance with the approved institution’s normal procedures for
reporting to depositors.
(4)
to pay comparable interest rates on IOLTA Accounts, as defined below
at Rule 15-103.
(b)
“Allowable reasonable fees” for IOLTA Accounts are per check charges, per
deposit charges, a fee in lieu of a minimum balance, Federal deposit insurance fees, and sweep
fees. (“Allowable reasonable fees” do not include check printing charges, NSF charges,
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overdraft interest charges, account reconciliation charges, stop payment charges, wire transfer
fees, and courier fees. Such listing of excluded fees is not intended to be all inclusive.) All
other fees are the responsibility of, and may be charged to, the lawyer maintaining the IOLTA
Account. Fees or charges in excess of the earnings accrued on the account for any month or
quarter shall not be taken from earnings accrued on other IOLTA Accounts. Approved
financial institutions may elect to waive any or all fees on IOLTA Accounts.

Rule 15-103. IOLTA ACCOUNTS; INTEREST RATES.
On any IOLTA Account, the rate of interest payable shall be:
(a)
not less than the highest interest rate or dividend generally available from the
approved institution to its non-IOLTA customers for each IOLTA Account that meets the
same minimum balance or other eligibility qualifications, if any. In determining the highest
interest rate or dividend generally available from the institution to its non-IOLTA customers,
the institution may consider factors, in addition to the IOLTA Account balance, customarily
considered by the institution when setting interest rates or dividends for its customers if such
factors do not discriminate between IOLTA Accounts and accounts of non-IOLTA
customers. The institution also shall consider all product option types that it offers to its nonIOLTA customers, as noted at Rule 15-102(a), for an IOLTA Account by either establishing
the applicable product as an IOLTA Account or paying the comparable interest rate or
dividend on the IOLTA Account in lieu of actually establishing the comparable highest
interest rate or dividend product; or
(b) alternatively, if an approved institution so chooses, a rate equal to the greater of (A)
0.65% per annum or (B) a benchmark interest rate, net of allowable reasonable fees, set by the
Foundation, which shall be expressed as a percentage (an “index”) of the federal funds target
rate, as established from time to time by the Federal Reserve Board. In order to maintain an
overall comparable rate, the Foundation will periodically, but not less than annually, publish
its index. The index shall initially be 65% of the federal funds target rate.
(c) Approved institutions may choose to pay rates higher than comparable rates
discussed above.
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CHAPTER 2
INTERNAL RULES
Rule 15-201. MANAGEMENT AND DISBURSEMENT OF IOLTA FUNDS;
INTERNAL PROCEDURES OF FOUNDATION.
(a) Mandatory Grants. The Georgia Bar Foundation, Inc. (the “Foundation”), which
is the charitable arm of the Supreme Court of Georgia, is the named recipient of IOLTA
funds. The Foundation shall pay to the Georgia Civil Justice Foundation (“GCJF”) a grant of
ten percent (10%) of all IOLTA revenues received, less administrative costs, during the
immediately preceding calendar quarter.
GCJF must maintain its tax-exempt
charitable/educational status under Sections 115 and 170(c)(1) or under Section 501(c)(3) of
the Internal Revenue Code, and the purposes and activities of the organization must remain
consistent with the exempt purposes of the Foundation. If GCJF is determined either by the
Internal Revenue Service or by the Georgia Department of Revenue to be a taxable entity at
any time, or its purposes and activities become inconsistent with the exempt purposes of the
Foundation, then the Foundation shall retain all IOLTA funds which would have been granted
to GCJF.
(b) Reporting by Organizations. As a condition to continued receipt of IOLTA funds,
the Foundation and GCJF shall each present a report of its activities including an audit of its
finances to the Supreme Court of Georgia annually. GCJF shall also send to the Foundation
a copy of its annual report and audit.
(c) Discretionary Grants. The Foundation shall develop procedures for regularly
soliciting, evaluating, and funding grant applications from worthy law-related organizations
that seek to provide civil legal assistance to needful Georgians, to improve the working and
the efficiency of the judicial system, to provide legal education to Georgia’s children, to
provide assistance to children who are involved with the legal system, to provide educational
programs for adults intended to promote a better understanding of our democratic system of
government, or to foster professionalism in the practice of law.
(d) IOLTA Account Confidentiality. The Foundation will protect the confidentiality
of information regarding a lawyer’s or law firm’s trust account obtained in the course of
managing IOLTA operations.
(e) Report to the Office of the General Counsel. The Foundation will provide the
Office of the General Counsel with a list of approved financial institutions which have agreed
to abide by the requirements of this Part XV of the Rules of the State Bar of Georgia. Such
list will be updated with such additions and deletions as necessary to maintain its accuracy.
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V.

Selected Ethics Opinions

State Bar of Georgia
Issued by the Supreme Court of Georgia
On September 20, 1991
Formal Advisory Opinion No. 91-2
For references to Standard of Conduct 31, please see Rule 1.5(a).
This opinion also relies on the Canons of Ethics, specifically Ethical Considerations EC-2-19
and 2-23, that bear upon matters directly addressed by Comments 1 and 5 of Rule 1.5.
ADVANCE FEE PAYMENTS
A lawyer need not place any fees into a trust account absent special circumstances
necessary to protect the interest of the client. Such circumstances may be the agreement
of the parties, the size and amount of the fee, and the length of time contemplated for
the undertaking.
QUESTION PRESENTED:
Whether a lawyer may deposit into a general operating account a retainer that represents
payment of fees yet to be earned.
OPINION:
The question posed by correspondent is not clear. "Fees yet to be earned" are prepaid fees.
"Prepaid fees" also include "fixed" or "flat fees," which are not earned until the task is
completed. The terms "retainer" and "prepaid fees" have different meanings. For purposes of
clarity, the terms are defined as here used.
A retainer is "...the fee which the client pays when he retains the attorney to act for him, and
thereby prevents him from acting for his adversary." Black's Law Dictionary (5th ed. 1979).
Thus, retainer fees are earned by the attorney by agreeing to be "on call" for the client and by
not accepting employment from the client's adversaries. McNulty, George & Hall v. Pruden,
62 Ga. 135, 141 (1878).
A "flat" or "fixed" fee is one charged by an attorney to perform a task to completion, for
example, to draw a contract, prepare a will, or represent the client in court, as in an uncontested
divorce or a criminal case. Such a fee may be paid before or after the task is completed.
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A "prepaid fee" is a fee paid by the client with the understanding that the attorney will earn
the fee as he or she performs the task agreed upon.
Under these various definitions, one can reasonably take the position that "retainers" and "flat
fees" may be placed in the general operating account when paid. Prepaid fees may be placed
in a trust account until earned.
Terminology as to the various types of fee arrangements does not alter the fact that the lawyer
is a fiduciary. Therefore, the lawyer's duties as to fees should be uniform and governed by the
same rules regardless of the particular fee arrangement. Those duties are as follows:
1.

To have a clear understanding with the client as to the details of the fee
arrangement prior to undertaking the representation, preferably in writing.

2.

To return to the client any unearned portion of a fee.

3.

To accept the client's dismissal of him or her (with or without cause) without
imposing any penalty on the client for the dismissal.

4.

Comply with the provisions of Standard 31 as to reasonableness of the fee.

The law is well settled that a client can dismiss a lawyer for any reason or for no reason, and
the lawyer has a duty to return any unearned portion of the fee. In the Matter of Collins, 246
Ga. 325, 271 S.E.2d 473 (1980).
The exercise of the right to discharge an attorney with or without cause does not
constitute a breach of contract because it is a basic term of the contract, implied by law
into it by reason of the nature of the attorney-client relationship, that the client may
terminate that contract at any time.
Henry, Walden & Davis v. Goodman, 294 Ark. 25, 741 S.W. 2d 233 (1987).
The client, of course, may not be penalized for exercising the right to dismiss the lawyer. Id.
In view of these duties, a lawyer need not place any fees into a trust account absent special
circumstances necessary to protect the interest of the client. Such circumstances may be the
agreement of the parties, the size and amount of the fee, and the length of time contemplated
for the undertaking. 1
_________________________________________________________________
A fee paid for retainer of the attorney, as narrowly defined in this opinion, illustrates the importance of an
agreement or understanding in writing outlining, among other things: geographic area involved, duration, scope
of proposed legal services, fees and expenses for legal services rendered, and due date of future retainer fees
covered by the retainer agreement. The agreement should also contain specific terms as to refunds of any
portion of the fee should the agreement be terminated prior to its expiration date. See Ethical Considerations
2-19 and 2-23.

1
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State Bar of Georgia
Issued by the Supreme Court of Georgia
On September 9, 1994
Formal Advisory Opinion No. 94-2
For references to Standard of Conduct 45, please see Rules 1.15(I) and 1.2.
Ethical Considerations Applicable to a Lawyer Paying Funds to Others Over a
Client’s Objections.
In those cases where it is not possible to ascertain who is entitled to disputed funds held by
the lawyer, the lawyer may hold such disputed funds in the lawyer's trust account for a
reasonable period of time while endeavoring to resolve the dispute. If a resolution cannot be
reached, it would be appropriate for a lawyer to interplead such disputed funds into a court of
competent jurisdiction.
In every case a lawyer has a duty to represent the client and the client's interest. The client's
instructions should be followed whenever possible within the restrictions provided in the
Standards, including, but not limited to, Standard 45, and applicable law.
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State Bar of Georgia
Issued by the Supreme Court of Georgia
On June 1, 1998
Formal Advisory Opinion No. 98-2
This opinion relies on Standards of Conduct 61, 62, 63, and 65 that bear upon matters directly
addressed by Rule 1.15(I).
QUESTION PRESENTED:
When a lawyer holding client funds and/or other funds in a fiduciary capacity is unable to
locate the rightful recipient of such funds after exhausting all reasonable efforts, may that
lawyer remove the unclaimed funds from the lawyer's escrow trust account and deliver the
funds to the custody of the State of Georgia in accordance with the Disposition of Unclaimed
Property Act?
SUMMARY ANSWER:
A lawyer holding client funds and/or other funds in a fiduciary capacity may remove
unclaimed funds from the lawyer's escrow trust account and deliver the funds to the custody
of the State of Georgia in accordance with the Disposition of Unclaimed Property Act only if
the lawyer, prior to delivery, has exhausted all reasonable efforts to locate the rightful recipient.
OPINION:
Many members of the Bar have contacted the State Bar of Georgia for guidance on how to
manage client funds and/or other funds held in a fiduciary capacity in the lawyer's escrow trust
account when the lawyer is unable to locate the rightful recipient of the funds and the rightful
recipient fails to claim the funds. More specifically, the lawyers have asked whether they could
ethically remove the unclaimed funds from the lawyer's escrow trust account and disburse the
funds in accordance with O.C.G.A. §§ 44-12-190 et seq., the Disposition of Unclaimed
Property Act.
In those cases where a lawyer is holding client funds and/or other funds in a fiduciary capacity,
the lawyer must do so in compliance with Standards 61, 62, 63 and 65. When the funds become
payable or distributable, Standard 61 speaks to the lawyer's duty to deliver funds: "A lawyer
shall promptly notify a client of the receipt of his funds, securities or other properties and shall
promptly deliver such funds, securities or other properties to the client." Implicit both in this
Standard, and the lawyer's responsibility to zealously represent the client, is the lawyer's duty
to exhaust all reasonable efforts to locate the rightful recipient in order to ensure delivery.
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When a lawyer holding funds attempts to deliver those funds in compliance with Standard 61
but is unable to locate the rightful recipient, the lawyer has a duty to exhaust all reasonable
efforts to locate the rightful recipient. After exhausting all reasonable efforts and the expiration
of the five year period discussed in the Act, if the lawyer is still unable to locate the rightful
recipient and the rightful recipient fails to claim the funds, the funds are no longer considered
client funds or funds held in a fiduciary capacity, but rather, the funds are presumed to be
abandoned as a matter of law, except as otherwise provided by the Act, and the lawyer may
then deliver the unclaimed funds to the State of Georgia in accordance with O.C.G.A. §§ 4412-190 et seq., the Disposition of Unclaimed Property Act. A lawyer who disburses the
unclaimed funds as discussed above shall not be in violation of the Standards.
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FORMAL ADVISORY OPINION NO. 04-1
Approved And Issued On February 13, 2006 Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia With Comments
Supreme Court Docket No. S05U1720
COMPLETE TEXT FROM THE ORDER OF THE
SUPREME COURT OF GEORGIA
We grant a petition for discretionary review brought by the State Bar of Georgia to consider
the proposed opinion of the Formal Advisory Board[1] (hereinafter "Board") that, if an
attorney supervises the closing of a real estate transaction conducted by a non-lawyer entity,
the attorney is a fiduciary with respect to the closing proceeds and the closing proceeds must
be handled in accordance with the trust account and IOLTA provisions of Rule 1.15(II) of
Bar Rule 4-102(d) of the Georgia Rules of Professional Conduct. Formal Advisory Opinion
No. 04-1 (August 6, 2004). See State Bar Rule 4-403(d) (authorizing this Court to grant a
petition for discretionary review).[2] For the reasons set forth below, we agree with the Board
that a lawyer directing the closing of a real estate transaction holds money which belongs to
another (either a client or a third-party) as an incident to that practice, and must keep that
money in an IOLTA account. We further add that if the proceeds are not subject to the rules
of IOLTA subsection (c)(2), then the funds must be deposited in an interest-bearing account
for the client's benefit. Rule 1.15(II)(c)(1). Under no circumstances may the closing proceeds
be commingled with funds belonging to the lawyer, the law office, or any entity other than as
explicitly provided in the Rule.
The matter came before the Board pursuant to a request for an advisory opinion on the
following question:
May a lawyer participate in a non-lawyer entity created by the lawyer for the purpose of
conducting residential real estate closings where the closing proceeds received by the entity
are deposited in a non-IOLTA interest bearing bank trust account rather than an IOLTA
account?
The opinion first appeared in the June 2004 issue of the Georgia Bar Journal. In response,
the Board received comments both in support of and in opposition to the opinion. The
modified opinion appeared in the October 2004 Georgia Bar Journal, and the State Bar
thereafter sought discretionary review.
The closing of a real estate transaction in this State constitutes the practice of law, and, if
performed by someone other than a duly-licensed Georgia attorney, results in the prohibited
unlicensed practice of law. In re UPL Advisory Opinion 2003-2, 277 Ga. 472 (588 SE2d 741)
(2003). The attorney participating in the closing is a fiduciary with respect to the closing
proceeds, which must be handled in accordance with the trust account and IOLTA provisions
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in Rule 1.15(II).[3] Specifically, when a lawyer holds client funds in trust, the lawyer must make
an initial determination whether the funds are eligible for the IOLTA program. Closing
proceeds from a real estate transaction which are nominal in amount or are to be held for a
short period of time (i.e., funds that cannot otherwise generate net earnings for the client)
must be deposited into an Interest on Lawyer's Trust Account (IOLTA Account). Funds that
are not nominal in amount or funds, no matter what amount, that are not to be held for a
short period of time, are ineligible for placement in an IOLTA account and must be placed in
an interest-bearing account, with the net interest generated paid to the client. Rule
1.15(II)(c). See also Brown v. Legal Foundation of Washington, 538 U.S. 216 (155 LE2d 376,
123 SC 1406) (2003). Under either circumstance, Rule 1.15(II) instructs that a lawyer involved
in a closing has a strict fiduciary duty to deposit a client's real estate closing proceeds in a
separate IOLTA or non-IOLTA interest bearing trust account.
The Board's recognition that, under all circumstances, the interest generated on the client's
closing funds is governed by Rule 1.15(II), ensures full compliance where real estate closings
are involved. Accordingly, we adopt Formal Advisory Opinion 04-1 to the extent it is in
accord with the rule that attorneys must place client closing proceeds that are nominal or held
for a short period of time in an IOLTA account. We clarify that closing proceeds that are
more than nominal in amount or that will be deposited for more than a short period of time
must be placed in a non-IOLTA interest bearing account with interest payable to the
client. Rule 1.15(II)(c)(1).
Formal Advisory Opinion approved, as modified. All the Justices concur.

_________________________
1. State Bar Rule 4-403(a) authorizes the Formal Advisory Opinion Board to draft proposed Formal Advisory
Opinions concerning the proper interpretation of the Rules of Professional Conduct.
2. Formal Advisory Opinion Board opinions, which are approved or modified by this Court, are "binding on
all members of the State Bar." State Bar Rule 4-403(e).
3. The sole issue addressed in the proposed opinion is whether an attorney may participate in a non-lawyer
entity which the attorney created for the purpose of conducting residential real estate closings without
depositing the closing proceeds in an IOLTA account.
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FORMAL ADVISORY OPINION NO. 04-1
QUESTION PRESENTED:
May a lawyer participate in a non-lawyer entity created by the lawyer for the purpose of
conducting residential real estate closings where the closing proceeds received by the entity
are deposited in a non-IOLTA interest bearing bank trust account rather than an IOLTA
account?
SUMMARY ANSWER:
The closing of a real estate transaction constitutes the practice of law. If an attorney supervises
the closing conducted by the non-lawyer entity, then the attorney is a fiduciary with respect to
the closing proceeds and closing proceeds must be handled in accordance with Rule 1.15
(II). If the attorney does not supervise the closings, then, under the facts set forth above, the
lawyer is assisting a non-lawyer in the unauthorized practice of law.
OPINION:
The closing of a real estate transaction in the state of Georgia constitutes the practice of
law. See, In re UPL Advisory Opinion 2003-2, 277 Ga. 472, 588 S.E. 2d 741 (Nov. 10, 2003),
O.C.G.A. §15-19-50 and Formal Advisory Opinions Nos. 86-5 and 00-3. Thus, to the extent
that a non-lawyer entity is conducting residential real estate closings not under the supervision
of a lawyer, the non-lawyer entity is engaged in the practice of law. If an attorney supervises
the residential closing[1], then that attorney is a fiduciary with respects to the closing
proceeds. If the attorney participates in but does not supervise the closings, then the nonlawyer entity is engaged in the unauthorized practice of law. In such event, the attorney
assisting the non-lawyer entity would be doing so in violation of Rule 5.5 of the Georgia Rules
of Professional Conduct.[2]
When a lawyer is supervising a real estate closing, the lawyer is professionally responsible for
such closings. Any closing funds received by the lawyer or by persons or entities supervised
by the lawyer are held by the lawyer as a fiduciary. The lawyer's responsibility with regard to
such funds is addressed by Rule 1.15 (II) of the Georgia Rules of Professional Conduct which
states in relevant part:
SAFEKEEPING PROPERTY - GENERAL
(a) Every lawyer who practices law in Georgia, whether said lawyer practices as
a sole practitioner, or as a member of a firm, association, or professional
corporation, and who receives money or property on behalf of a client or in any
other fiduciary capacity, shall maintain or have available a trust account as
required by these Rules. All funds held by a lawyer for a client and all funds
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held by a lawyer in any other fiduciary capacity shall be deposited in and
administered from such account.
*****
c) All client's funds shall be placed in either an interest-bearing account with
the interest being paid to the client or an interest-bearing (IOLTA) account with
the interest being paid to the Georgia Bar Foundation as hereinafter provided.

(

(1) With respect to funds which are not nominal in amount, or are not
to be held for a short period of time, a lawyer shall, with notice to the
clients, create and maintain an interest-bearing trust account in an
approved institution as defined by Rule 1.15(III)(c)(1), with the interest
to be paid to the client. No earnings from such an account shall be made
available to a lawyer or law firm.
(2) With respect to funds which are nominal in amount or are to be held
for a short period of time, a lawyer shall, with or without notice to the
client, create and maintain an interest-bearing, government insured trust
account (IOLTA) in compliance with the following provisions:
*****
As set out in Subsection (c)(2) above, this Rule applies to all client funds which are
nominal or are to be held for a short period of time. As closing proceeds are not
nominal in amount, but are to be held for only a short period of time, they are subject
to the IOLTA provisions. Therefore, the funds received in connection with the real
estate closing conducted by the lawyer or the non-lawyer entity in the circumstances
described above must be deposited into an IOLTA compliant account.
_____________________

1. Adequate supervision would require the lawyer to be present at the closing. See FAO . . . .etc.
2. Rule 5.5 states in relevant part that:
UNAUTHORIZED PRACTICE OF LAW
A lawyer shall not:

*****
(b) assist a person who is not a member of the bar in the performance of activity that constitutes the unauthorized
practice of law.
The maximum penalty for a violation of this Rule is disbarment.
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NOTICE TO FINANCIAL INSTITUTION
ENROLLMENT FORM

Complete and present
Notice to Financial Institution Form on
the following page to your bank to
Establish an Interest on Lawyer Trust Account
(“IOLTA”).
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Notice to Financial Institution
TO:

FROM:

(Depository Institution)

(Attorney/Law Firm)

Re: The Georgia IOLTA Program
Remitting interest to the Georgia Bar Foundation
The undersigned attorney(s) is (are) required by order of the Supreme Court of Georgia to keep certain client funds
in interest on lawyer trust account (IOLTA) accounts. Under this program, the account whose name and number are set forth
below should be made interest-bearing subject to negotiable orders of withdrawal (NOW) accounts or other interest-bearing
accounts authorized by the Supreme Court of Georgia and permitted by Federal law.
Interest on the average monthly balance in the account, or as otherwise computed in accordance with your
standard accounting procedure (net of approved charges), should be remitted at least quarterly by check mailed to the
Georgia Bar Foundation, P.O. Box 101528, Atlanta, Ga. 30392-1528; call 404-588-2240 if you prefer remitting via ACH. The
tax I.D. number (580552594) on the account should, however, be that of the Georgia Bar Foundation, not of the law firm. No
Form 1099 needs to be filed with the I.R.S.
Please send to the Foundation and to me a statement showing the name on the account, the account number, the
interest rate, the average balance against which the interest rate is applied, the gross interest, any charges not waived, and
the net interest remitted for each IOLTA account.
If your institution provides IOLTA accounts for more than one attorney or law firm, you may find it convenient to
make a single remittance for all accounts. With that remittance, send a paper or electronic spreadsheet showing individual
law firm data in one row, with multiple law firm information on one page. Please note that, by order of the Supreme Court of
Georgia, a loss (gross interest minus service charge is less than zero) on one IOLTA account cannot reduce the interest
remitted to the Foundation from any other IOLTA account at your bank.
Inquiries concerning IOLTA in Georgia may be directed to Len Horton at the Georgia Bar Foundation, 104 Marietta
Street, Suite 610, Atlanta, GA 30303; 404-588-2239.
The use by law firms, including professional associations, of NOW accounts as IOLTA trust accounts has been
approved by the Federal Reserve System and the Federal Home Loan Bank Board. Copies of the opinions are available
from the Georgia Bar Foundation. With the Foundation’s tax number on each IOLTA account, the account has non-profit
status and can be a NOW account since the charitable Foundation has a beneficial interest in the account.
Thank you for your prompt attention to this request. Your cooperation and support for this important charitable
program benefiting the citizens of Georgia are much appreciated.
Account Name:
Account No.:
Date:
Authorized Signatures for the Trust Account:

cc: Georgia Bar Foundation, Inc.
09/24/2015

Georgia Bar Foundation
104 Marietta Street, N.W., Suite 610, Atlanta, Georgia 30303
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VII. Approved IOLTA Financial Institutions
Lawyers are encouraged to use informed judgment when selecting a bank. Veribanc, a bank
rating company, is a good resource for determining the safety and soundness of a financial
institution. It rates US banks on a quarterly basis and you can order individual bank reports or a
summary report for every bank. See www.veribanc.com.
List of Financial Institutions Approved As Depositories
for Attorney Trust Accounts
The following List of Financial Institutions Approved As Depositories for Attorney Trust Accounts
(as of December 2018) are the only financial institutions that have met the requirements of
Rule 1.15(II) of the Georgia Rules of Professional Conduct, as amended. These are the banks
where you can hold client funds pursuant to the Rule. If your bank is not on the list, please
contact the bank and ask them to complete the required paperwork with both the Office of the
General Counsel of the State Bar of Georgia and with the Georgia Bar Foundation.
All local branches of the banks alphabetically listed below have been approved as depositories
for Attorney Trust Accounts. (Please check Depositories listed by city for additional approved
banks.) View the latest Approved Bank listing online at www.gabar.org under Attorney
Resources/Approved Banks.
AB&T National Bank
American Pride Bank
Ameris Bank
Athens First Bank & Trust (AFB&T)—
Synovus
Atlantic Capital Bank
Atlantic Coast Bank
Atlantic National Bank
Atlantic South Bank (Wheeler County State
Bank)
Bank of America
Bank of Camilla
Bank of Dudley
Bank of Early
Bank of Hope
Bank of North Georgia–-Synovus
Bank of Terrell
Bank OZK
BankSouth
BB&T Bank
Calumet Bank

Capital City Bank
CapitalMark Bank & Trust
Carrollton Bank
CB&T Bank of Middle Georgia—Synovus
Charter Bank**
Chase Bank (JPMorgan Chase Bank)
Citibank
Citizens Bank
Citizens Bank of the South
Citizens First Bank - Synovus
City National Bank
Coastal Carolina National Bank
Coastal States Bank (formerly Foothills
Community Bank)
Cohutta Banking Company—Synovus
Colony Bank
Community Bank of Pickens County
Community National Bank
Cornerstone Bank
East West Bank

*All Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
**All Georgia and non-Georgia branches of the financial institution are approved as depositories for attorney trust accounts.

Commented [KH1]: Added on 10/23/18

Chapter 1
69 of 82

Entegra Bank (formerly Stearns Bank, N.A.)
Esquire Bank
Family Bank
Farmers and Merchants Bank
Farmers State Bank
Fidelity Bank
Fifth Third Bank
First American Bank & Trust
First American Trust
First Bank of Coastal Georgia
First Century Bank
First Chatham Bank
First Citizens Bank & Trust
First Citizen National Bank
First Community Bank
First Covenant Bank
First Federal Savings & Loan
First IC Bank
First Madison Bank & Trust
First National Bank of Decatur County
First National Community Bank
First Southern Bank
First State Bank of Blakely, Inc.
First Tennessee Bank, N.A.
First Volunteer Bank
FirstBank
Georgia Bank & Trust (GB&T)—Synovus
Georgia Banking Company
Guardian Bank
Gwinnett Community Bank
Hamilton State Bank
Heritage First Bank
IberiaBank
Independence Bank of Georgia
JPMorgan Chase Bank
Kinetic Credit Union
Legacy State Bank
LGE Community Credit Union
Metro City Bank
Morris Bank
National Bank of Commerce (formerly
Private Bank of Buckhead)

Newton Federal Bank
NOA Bank
Oconee Federal Savings & Loan Assoc.
Oconee State Bank
Park Sterling Bank
Persons Banking Company
Pineland Bank
Planters & Citizens Bank
PlantersFirst Bank
PNC Bank (RBC-Georgia merger)
Prime South Bank
Providence Bank
Queensboro National Bank & Trust
Regions Bank
Renasant Bank
River City Bank
Sea Island Bank & Trust—Synovus
Security Federal Bank
ServisFirst Bank
Shinhan Bank America (formerly North
Atlanta Bank)
South Coast Bank & Trust
South State Bank (SCBT)
Southeastern Bank
Southern First Bank
State Bank & Trust Company
SunMark Community Bank
SunTrust Bank
Synovus Bank
TC Federal Bank
The Citizens Bank of Cochran (Community
Bank of Dublin)
The Coastal Bank of Georgia – Synovus
The Commercial Bank
The National Bank of Georgia
The Piedmont Bank
United Bank
United Community Bank
Vinings Bank
Waycross Bank & Trust
Wells Fargo Bank

*All Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
**All Georgia and non-Georgia branches of the financial institution are approved as depositories for attorney trust accounts.

Commented [KH2]: Added on 10/23/18
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A-D

E-N

O-Z

ACWORTH, GA
EAST POINT, GA
BB&T Bank**
Regions Bank*
State Bank & Trust Company*
EASTMAN, GA
Bank of Eastman
ADAIRSVILLE, GA
Citizens Bank and Trust
United Community Bank**
Company
ADEL, GA
EATONTON, GA
Bank OZK*
Farmers & Merchants Bank
AILEY, GA
The Peoples Bank
Wheeler County State Bank
EDISON, GA
ALBANY, GA
The Bank of Edison
AB&T National Bank*
Flint Community Bank
ELBERTON, GA
Regions Bank*
Pinnacle Bank, N.A.
Renasant Bank*
Regions Bank*
SunTrust Bank, N.A.*
Synovus**
ELLIJAY, GA
Park Sterling Bank**
ALLENTOWN
Regions Bank*
The Four County Bank
FAIRMONT, GA
ALMA, GA
Georgia Bank & Trust
Pineland Bank*
(GB&T)—Synovus**

PEACHTREE CITY, GA
Fidelity Bank*

ALPHARETTA, GA
Bank of North Georgia—
Synovus**
First Citizens Bank & Trust,
Inc.*
Touchmark National Bank

RINGGOLD, GA
First Tennessee Bank*
First Volunteer Bank**

AMERICUS, GA
Citizens Bank of Americus
ASHBURN, GA
Colony Bank*
South Georgia Banking
Company

FAYETTEVILLE, GA
BB&T Bank**
Fidelity Bank*

PELHAM, GA
Family Bank*
Pelham Banking Company
PEMBROKE, GA
First Bank of Coastal Georgia*
PERRY, GA
Persons Banking Company*
(formerly Bank of Perry)
PINE MOUNTAIN, GA
First Peoples Bank
PINEHURST, GA
State Bank & Trust Company*
REIDSVILLE, GA
Renasant Bank*
RICHMOND HILL, GA
First Bank of Coastal Georgia*
Southeastern Bank*

FITZGERALD, GA
RIVERDALE, GA
Colony Bank*
BB&T Bank **
Community Banking Company
of Fitzgerald
ROCKMART, GA
SunTrust Bank, N.A.*
FORSYTH, GA
Persons Banking Company*
ROCK SPRINGS, GA
(formerly Farmer’s Bank)
Entegra Bank* (formerly Stearns
Bank, N.A.)
FORT OGLETHORPE, GA
First Volunteer Bank**

*All Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
**All Georgia and non-Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
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ATHENS, GA
Athens First Bank & Trust
(AFB&T) – Synovus**
First American Bank & Trust
Company*
First Citizens Bank & Trust
Company, Inc.*
First Madison Bank & Trust*
SunTrust Bank, N.A.*
The National Bank of
Georgia**
Wells Fargo*

FORT VALLEY, GA
The Citizens Bank

ATLANTA, GA
Affinity Bank
Atlantic Capital Bank**
Bank of America*
Bank of Atlanta**
Bank of the Ozarks* (formerly
Community & Southern Bank)
Citizens Trust Bank
City National Bank*
Community & Southern Bank*
Cornerstone Bank**
Entegra Bank* (formerly
Stearns Bank)
Fidelity Bank**
First Citizens Bank & Trust,
Inc.**
Georgia Banking Company*
Georgia Primary Bank
JPMorgan Chase*
National Bank of Commerce*
(formerly Private Bank of
Buckhead)
Northern Trust Bank
Regions Bank**
Resurgens Bank
State Bank & Trust*
SunTrust Bank, Atlanta*
Wells Fargo Bank*

GLENNVILLE, GA
South Georgia Bank, FSB
SANDERSVILLE, GA
The Glennville Bank and Trust The Geo. D. Warthen Bank
Company
SANDY SPRINGS, GA
GREENSBORO, GA
Signature Bank of Georgia
BankSouth*
SAVANNAH, GA
BB&T Bank**
Ameris Bank**
First Chatham Bank*
GREENVILLE, GA
First Peoples Bank (formerly Regions Bank*
Greenville Banking Company) South State Bank**
SunTrust Bank, N.A.*
The Coastal Bank*
GRIFFIN, GA
First National Bank of Griffin
SMYRNA, GA
United Bank’
Charter Bank* (formerly
Community Bank of the South)
HAHIRA, GA
Regions Bank*
Citizens Community Bank
Vinings Bank*
HARTWELL, GA
SNELLVILLE, GA
First Citizens Bank & Trust,
FirstBank**
Inc.*

FRANKLIN, GA
Regions Bank*
GAINESVILLE, GA
BB&T Bank**
First Century Bank*
Peach State Bank & Trust
Regions Bank*
SunTrust Bank*

HAWKINSVILLE, GA
SunMark Community Bank*
HAZELHURST, GA
Bank of Hazelhurst

ROME, GA
Citizens First Bank – Synovus**
Heritage First Bank**
Regions Bank*
River City Bank*
SunTrust Bank, N.A.*
ROSWELL, GA
BB&T Bank**
Renasant Bank*
ROYSTON, GA
Pinnacle Bank, N.A.

SPARTA, GA
Ameris Bank**
Bank of Hancock County
SPRINGFIELD, GA

*All Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
**All Georgia and non-Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
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AUGUSTA, GA
First Citizens Bank & Trust,
Inc.*
First Community Bank*
Georgia Bank & Trust of
Augusta
SunTrust Bank, N.A.*

HIAWASSEE, GA
Park Sterling Bank**
HINESVILLE, GA
The Coastal Bank
The Heritage Bank*
HIRAM, GA
Westside Bank*

BAINBRIDGE, GA
First National Bank of Decatur
HOGANSVILLE, GA
County*
The Citizens Bank
First Port City Bank
BARNESVILLE, GA
United Bank (Zebulon, GA)*

HOMER
Regions Bank*

BAXLEY, GA
BB&T Bank**
Pinnacle Bank (formerly
Peoples State Bank & Trust)

HOMERVILLE, GA
Citizens Bank*

BLAIRSVILLE, GA
Park Sterling Bank**
United Community Bank **
BLAKELY, GA
Bank of Early*
First State Bank of Blakely*
BLUE RIDGE, GA
BB&T Bank**
Park Sterling Bank**
BRASELTON, GA
Independence Bank of
Georgia* (formerly Pinnacle
Bank)
BRUNSWICK, GA
Atlantic National Bank*
Bank of America*
South Coast Bank & Trust*

HOSCHTON, GA
Hamilton State Bank*
JACKSON, GA
Hamilton State Bank*
United Bank*
JASPER, GA
Community Bank of Pickens
County*
Entegra Bank* (formerly
Stearns Bank)
Regions Bank*
Renasant Bank*
JEFFERSON, GA
Regions Bank*
JEFFERSONVILLE, GA
Peoples State Bank
JOHNS CREEK, GA
Renasant Bank* (formerly

Renasant Bank*
ST. MARYS, GA
Ameris Bank**
ST. SIMONS ISLAND, GA
Atlantic National Bank*
STATESBORO, GA
Farmers & Merchants Bank
Sea Island Bank—Synovus**
STOCKBRIDGE, GA
FirstBank**
Hamilton State Bank*
Wells Fargo*
SUMMERVILLE, GA
Farmers & Merchants Bank
SUWANEE, GA
BB&T Bank**
Quantum National Bank
SWAINSBORO, GA
Persons Banking Company*
(formerly Spivey State Bank)
The Citizens Bank of Swainsboro
TALBOTTON, GA
The Peoples Bank of Talbotton
THOMASTON, GA
West Central Georgia Bank
THOMASVILLE, GA
Commercial Bank – Synovus**
Farmers & Merchants Bank
TC Federal Bank**
Thomasville National Bank
THOMSON, GA
First Citizens Bank & Trust, Inc.*
Regions Bank*

*All Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
**All Georgia and non-Georgia branches of the financial institution are approved as depositories for attorney trust accounts.

Chapter 1
73 of 82

SunTrust Bank, N.A.*
Keyworth Bank)
The Coastal Bank of Georgia – JONESBORO, GA
Synovus**
Heritage Bank*
BUFORD, GA
Bank of the Ozarks* (formerly
Community & Southern Bank)
Community & Southern Bank*
Peoples Bank & Trust

KATHLEEN, GA
Persons Banking Company*

CAIRO, GA
Citizens Bank*

LAFAYETTE, GA
First Volunteer Bank**
The Bank of LaFayette

KINGSLAND, GA
Citizens State Bank

CALHOUN, GA
Georgia Bank & Trust (GB&T) – LA GRANGE, GA
Calumet Bank*
Synovus**
CB&T of La Grange –
Synovus**
CAMILLA, GA
Bank of Camilla*
LAKELAND, GA
Planters & Citizens Bank**
Farmers and Merchants
Bank*
CANTON, GA
Bank of North Georgia –
Synovus**
LAKE PARK, GA
Security State Bank
First State Bank & Trust
Company (FSBT)—Synovus**
CARNESVILLE, GA
First Citizens Bank & Trust,
LAVONIA, GA
Inc.*
First Citizens Bank & Trust,
Inc.*
CARROLLTON, GA
Northeast Georgia Bank
Bank of North Georgia –
The Peoples Bank
Synovus**
Regions Bank*
LAWRENCEVILLE, GA
Ameris Bank**
BB&T Bank(formerly Premier
CARTERSVILLE, GA
Bank OZK*
Bank)**
Georgia Bank & Trust (GB&T) – Embassy National Bank
Synovus**
Fifth Third Bank
Hamilton State Bank*
The Piedmont Bank*
CEDARTOWN, GA
Regions Bank*

LINCOLNTON, GA
Farmers State Bank*

TIFTON, GA
First Community Bank of Tifton
(FCB) – Synovus**
South Georgia Banking
Company
TOCCOA, GA
First Citizens Bank & Trust, Inc.*
Regions Bank*
TRENTON, GA
Bank of Dade
Citizens Bank & Trust
TUCKER, GA
BB&T Bank**
PNC Bank*
TWIN CITY, GA
Durden Banking Company, Inc.
VALDOSTA, GA
Bank OZK*
Commercial Banking Company
First Federal Savings & Loan*
First State Bank & Trust
Company (FSBTC) Synovus**
Guardian Bank*
VIDALIA, GA
Altamaha Bank & Trust
Ameris Bank*
VILLA RICA, GA
Regions Bank*
WARNER ROBINS, GA
CB&T Bank of Middle Georgia—
Synovus**
WARRENTON, GA

*All Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
**All Georgia and non-Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
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CHATSWORTH, GA
Cohutta Banking Company –
Synovus**
The First National Community
Bank*
CLARKESVILLE, GA
Southern Bank & Trust
CLAXTON, GA
The Claxton Bank
CLAYTON, GA
First American Bank & Trust*
Rabun County Bank
Regions Bank*
CLEVELAND, GA
Regions Bank*
COCHRAN, GA
State Bank of Cochran
The Citizens Bank of Cochran
(Community Bank of Dublin)*
COLUMBUS, GA
Kinetic Credit Union**
Regions Bank*
SunTrust Bank, N.A.*
Synovus**
The National Bank of
Georgia**
Wells Fargo*
COMMERCE, GA
South State Bank (SCBT)

LITHONIA, GA
The Peoples Bank*

First Citizens Bank & Trust, Inc.
WATKINSVILLE, GA
Oconee State Bank*

LOGANVILLE, GA
Legacy State Bank*

WAYCROSS, GA
Atlantic Coast Bank*
First Liberty Bank
LOUISVILLE, GA
First Southern Bank*
Queensboro National Bank & Prime South Bank*
Trust*
Waycross Bank & Trust**
LUMBER CITY, GA
Bank of Lumber City
LUMPKIN, GA
Farmers State Bank
MACON, GA
American Pride Bank*
First State Bank & Trust
Company (FSBTC)—
Synovus**
MADISON, GA
Bank of Madison
Regions Bank*

WAYNESBORO, GA
First National Bank of
Waynesboro
WEST POINT, GA
Charter Bank**
WINDER, GA
First American Bank & Trust*
Regions Bank*
WINTERVILLE, GA
The Commercial Bank*
WOODLAND, GA
The Talbot State Bank

MANCHESTER, GA
F & M Bank & Trust Company WOODSTOCK, GA
Citizens Bank*
First Covenant Bank*
MARIETTA, GA
Charter Bank & Trust
State Bank & Trust Company*
Company
First Landmark Bank
WRENS, GA
First State Bank
LGE Community Credit
Union*
State Bank & Trust Company* WRIGHTSVILLE, GA
Bank of Wrightsville
United Community Bank**

CONYERS, GA
Bank of the Ozarks* (formerly MCDONOUGH, GA
Community & Southern Bank) BB&T Bank**
Community & Southern Bank*
Regions Bank*

YOUNG HARRIS, GA
Park Sterling Bank**

*All Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
**All Georgia and non-Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
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Persons Banking Company*
(formerly People Bank)
CORDELE, GA
Central Bank & Trust
PlantersFirst Bank*
Regions Bank*
CORNELIA, GA
South State Bank (SCBT)
Regions Bank*
COVINGTON, GA
Newton Federal Bank*
The Peoples Bank*
CRAWFORD, GA
The Commercial Bank*
CUMMING, GA
BB&T Bank**
Regions Bank*
The Citizens Bank of Forsyth
County
DAHLONEGA, GA
United Community Bank**
DALLAS, GA
Bank OZK*
Regions Bank*
DALTON, GA
Entegra Bank* (formerly
Stearns Bank)
Regions Bank*
DARIEN, GA
Southeastern Bank*
DAWSON, GA
Bank of Dawson

McRAE, GA
The Merchants & Citizens
Bank
The Security State Bank

ZEBULON, GA
United Bank*

METTER, GA
Pineland Bank (formerly
Pineland State Bank)

ALABAMA
BIRMINGHAM, AL
Regions Bank**
ServisFirst Bank**

MILAN, GA
Citizens Bank*

OUT-OF-STATE BANKS

MOBILE, AL
Trustmark National Bank**

MILLEDGEVILLE, GA
BB&T Bank**
Century Bank & Trust
Exchange Bank

ARKANSAS
LITTLE ROCK, AK
Bank OZK*

MOLENA, GA
First Bank of Pike

CALIFORNIA
EL MONTE, CA
East West Bank*

MONTICELLO, GA
Bank of Monticello
MOUNT VERNON, GA
Mt. Vernon Bank
NASHVILLE, GA
The Citizens Bank
NEWNAN, GA
First Citizens Bank

SAN FRANCISCO, CA
Wells Fargo Bank*
SANTA ANA, CA
First American Trust**
FLORIDA
TALLAHASSEE, FL
Capital City Bank**
TC Federal Bank**

ILLINOIS
NORCROSS, GA
CARROLLTON, IL
Renasant Bank*
Carrollton Bank**
Regions Bank*
State Bank & Trust Company*
LOUISIANA
NEW ORLEANS, LA
IberiaBank*
MARYLAND
BETHESDA, MD

*All Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
**All Georgia and non-Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
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Bank of Terrell*
The Citizens State Bank

Congressional Bank (formerly
American Bank)

DAWSONVILLE, GA
Foothills Community Bank

MISSISIPPI
TUPELO, MS
Renasant Bank*

DONALSONVILLE, GA
The Citizens State Bank
DORAVILLE, GA
First IC Bank*
Metro City Bank*
DOUGLAS, GA
Douglas National Bank
First National Bank of Coffee
County
DOUGLASVILLE, GA
Bank of North Georgia–
Synovus**
Hamilton State Bank*
Regions Bank*
DUBLIN, GA
Atlantic South Bank (Wheeler
County State Bank)*
Bank of Dudley*
Farmers & Merchants Bank
Farmers State Bank
Morris Bank*
DULUTH, GA
BB&T Bank**
Gwinnett Community Bank*
NOA Bank*

NEW JERSEY
FORT LEE
Bank of Hope* (merged with
Wilshire Bank, Los Angeles, CA)
GARDEN CITY, NJ
Esquire Bank*
NEW YORK
NEW YORK, NY
Citibank**
NORTH CAROLINA
ALL LOCATIONS
Park Sterling Bank**
CHARLOTTE, NC
Park Sterling Bank**(Corporate
Office)
FAYETTEVILLE, NC
First Citizens Bank & Trust
Company*
FRANKLIN, NC
Entegra Bank* (Bank’s home
office in NC; only Georgia
branches approved.)
RALEIGH, NC
First Citizens Bank & Trust
Company* (Bank Headquarters)
WINSTON-SALEM, NC
BB&T Bank**

*All Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
**All Georgia and non-Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
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OHIO
CINCINNATI, OH
Fifth Third Bank*
PENNSYLVANIA
PITTSBURGH, PA
PNC Bank (RBC GA bank
merger)*
PHILADELPHIA
Hyperion Bank***
SOUTH CAROLINA
ALL LOCATIONS
Park Sterling Bank**
AIKEN, SC
Security Federal Bank*
COLUMBIA, SC
First Citizens Bank & Trust, Inc.*
South State Bank**
GREENVILLE, SC
Southern First Bank**
HILTON HEAD, SC
Coastal States Bank (formally
Foothills Community Bank)*
MYRTLE BEACH, SC
Coastal Carolina National
Bank**
SENECA, SC
Oconee Federal Savings & Loan
Assoc.**
TENNESSEE
CHATTANOOGA, TN
CapitalMark Bank & Trust*
Cornerstone Community Bank**
First Volunteer Bank**
*All Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
**All Georgia and non-Georgia branches of the financial institution are approved as depositories for attorney trust accounts.

Chapter 1
78 of 82

FirstBank**

DYERSBURG, TN
First Citizens National Bank**
MEMPHIS, TN
First Tennessee Bank, N.A.**
VIRGINIA
MCLEAN, VA
Chain Bridge Bank, N.A.
RESTON, VA
WashingtonFirst Bank**
RICHMOND, VA
Park Sterling Bank*

*All Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
**All Georgia and non-Georgia branches of the financial institution are approved as depositories for attorney trust accounts.
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Issued:
Approved:
Effective:

PROCEDURAL STATEMENT
RE:

TRUST ACCOUNTING – RECEIPTS

TO: ALL STAFF
Bookkeeper

Receives notice (by white copy of New Matter Report) that
firm is representing a client.

Bookkeeper

Prepares ledger card for every client and each matter.

Attorney

Completes Receipt Voucher and forwards to Bookkeeper
with funds (either cash or check). Attorney must distinguish
what the money is for, stating whether it is for fees or costs.

Bookkeeper

Records funds in Cash Receipts Journal.

Bookkeeper

Posts receipt to the client’s ledger.

Bookkeeper

Fills out deposit slip for bank, in duplicate.
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Issued:
Approved:
Effective:

PROCEDURAL STATEMENT
RE:

TRUST ACCOUNTING – DISBURSEMENTS

TO: ALL STAFF
Attorney

Issues a Check Requisition.

Bookkeeper

Pulls client’s ledger card. Checks to see
1. If there is a sufficient balance in client’s account.
2. When the client’s check was deposited into the Trust
Account. (If there has not been sufficient time after a deposit
for the check to clear bank, do not issue requested check.

Bookkeeper

Cuts check.

Bookkeeper

Records amount of check in Disbursements journal.

Bookkeeper

Posts to client’s ledger amount of check.

Bookkeeper

Returns check to requesting attorney or managing partner or
person authorized on signatory cards.

Attorney

Reviews client’s ledger card.

Attorney

Signs check.
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MONTHLY TRUST ACCOUNT CERTIFICATE

For the period
/ /
to
/ /
Bank Account No.
Name and Address of Banking Institution:

During the fiscal period noted above, to the best of my knowledge I maintained
books, records and accounts to record all money and trust property received and
disbursed in connection with the firm practice and as a minimum maintained:
a.

A separate bank account or accounts located in Georgia in the name of the
law firm clearly labeled and designated a “trust account.”

b.

Original or duplicate deposit slips and, in the case of currency or coin, an
additional cash receipts book, clearly identifying the date and source of all
trust funds received and specific identification of the client or matter for
whom the funds were received.

c.

Original canceled checks for all trust disbursements.

d.

Other documentary support for all disbursements and transfers from the trust
account.

e.

Separate cash receipts and journal including columns for receipts,
disbursements, and the account balance, disclosing the client, check number,
and the reason for which the funds were received, disbursed or transferred.

f.

A separate file or ledger, with an individual card, record or page for each client
and matter, showing all individual receipts, disbursements and unexpended
balance.

g.

All bank statements for all trust accounts.

h.

Complete records of all funds, securities and other properties of a client
coming into my/our possession, and rendered appropriate accounts to the
firms' clients regarding them.

During the same fiscal period identified above, to the best of my knowledge I
complied with the required trust accounting procedures, and as a minimum:
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a.

Prepared monthly trust comparisons, including bank reconciliations and an
annual detailed listing identifying the balance of the unexpended trust money
held for each client or matter.

b.

Compared for the period of this report the total of trust liabilities with the
total of each trust bank reconciliation, and there were (check appropriate box):

c.

ɷ

no differences between the total, excepting those determined to be the
result of bank error:

ɷ

differences. Give full particulars below identifying the amounts
involved, and the reason for each item contributing to a difference.
Attach additional pages if necessary.

Inspected the listing for overdrawn accounts and there were:

ɷ

no overdrawn accounts.

ɷ

overdrawn accounts as set out below:

Signature
Date
Reviewed and signed by a partner this
Signature

day of

,

.

STATE BAR SERIES

Collecting Through Federal Courts - Pros And Cons
Presented By:
A. Binford Minter
Fox Rothschild LLP
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Collecting Through Federal Courts 3
Pros and Cons
Presented(By:(
A.(Binford Minter,(Fox(Rothschild(LLP,(Atlanta,(GA
Adam(Cleveland,(Adam(L.(Cleveland(P.C.,(Atlanta,(GA
State(Bar(of(Georgia,(February(7,(2019

©"2019""Fox"Rothschild

DISCLAIMER
This presentation is strictly informational in nature and
content.
Any opinions or suggestions contained in this
presentation may not apply to you, your firm or business, or your
client. Accordingly, nothing in this presentation may be relied
upon as legal advice. Also, any images used in this presentation
are protected under the Fair Use doctrine.
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Decisions, Decisions
• Why%might%you%file%suit%in%federal%court?
• Why%might%you%collect%through%federal%court?

Bringing an Action (State)
• Demand(letter?((May(be(required(.(.(.((e.g.(OCGA 8;2;38(re(notice(of(
claim(against(contractor)
• Civil(Information(form(or(local(version(in(some(courts((current(
version!)
• Service(of(Process(by(sheriff/marshal/constable(or(by(standing(
/case;specific(order(of(appointment
• Pleadings(generally(liberally(construed(in(favor(of(plaintiff(in(both(
courts(of(record(and(particularly(in(magistrate(courts
• Filing(Fee
– $215(plus(e;filing(charges(in(State(or(Superior(plus($50(per(defendant
– $60(in(Magistrate(Court(plus(service(fees

4
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Bringing an Action (Federal)
• Standardized+forms

– Civil+Cover+Sheet+(JS744)
– Summons+(AO+440)
– Appearance+of+Counsel+(AO+458)+if+not+attorney+on+original+pleading

• Local+forms+and+requirements
– N.D.Ga.+– Local+Rule+3.3+Certificate+of+Interested+Persons+and+Corporate+Disclosure+
Statement
– N.D.Ga.+7 Consent+to+Proceed+Before+Magistrate+(AO7085)+

• Service+of+process+by+“[a]ny person+who+is+at+least+18+years+old+and+not+a+
party”++Fed.+R.+Civ.+P.+4(c)(2)
• Filing+Fees
– $400.00

5

Trying a Case (Georgia State)
• O.C.G.A.'§ 9*11*1'et.$seq.$(Civil'Practice'Act)'governs'
procedure'in'courts'of'record'(Municipal,'State,'Superior)
• State*level'Magistrate'Courts'governed'by'the'best/worst'
instincts'of'the'particular'judge'on'the'particular'day,'guided'by'
the'overarching'rule,'“do'substantial'justice.”''O.C.G.A.'§ 15*10*
44(b)
– Magistrate'Court'only'appropriate'“where'value'of'property'claimed'does'not'exceed'
$15,000.00”''O.C.G.A.'§ 15*10*2
– Civil'Practice'Act'NA'in'Mag.'Ct.'under'O.C.G.A.'§ 15*10*42'except for'
Commencement'of'Action'and'Service'(O.C.G.A.'§ 15*10*43)'and'Post*Judgment'
Interrogatories'(O.C.G.A.'§ 15*10*50)

6
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Trying a Case (Georgia State)
O.C.G.A.&§ 9)11)12
• Defendant&has&30&days&to&answer
O.C.G.A.&§ 9)11)4(h)
• Don’t&forget&to&file&the&affidavit&of&service&within&5&business&days&of&service
O.C.G.A.&§ 9)11)55
• Automatic&default&after&30&days&but defendant&can&open&default&by&right&within&the&
next&15&days&upon&payment&of&costs
• If&no&answer&after&45&days,&Plaintiff&entitled to&default&judgment
– But&hearing&required&if&damages&not&liquidated&(and&it&isn’t&enough&to&allege&a&specific&
amount)
– And,&court&can&still&open&default&“any&time&before&final&judgment”&under&O.C.G.A.&§ 9)11)
55(b)

7

O.C.G.A. § 9)11)55(b)
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Trying a Case (Federal)
• Federal(Rules(of(Civil(Procedure
• Federal(Magistrate(Judges
– Can(rule(on(non9final(elements(of(case
– Can(mediate(cases((but(not(case(to(which(one(is(assigned)
– Parties(can(opt(to(proceed(entirely(before(Magistrate(judge(if(all(parties(
agree.((F.R.C.P.(73,(28(USC(§ 636,(and(N.D.Ga.(LR 73

9

Trying a Case (Federal)
Fed.%R.%Civ.%P.%4
• Serve defendant%within%90%days%or%face%potential%dismissal
Fed.%R.%Civ.%P.%12
• Defendant%has%21%days%to%answer,%but%answer%deadline%is%tolled%by%motion%to%dismiss%(but%if%motion%is%denied,%answer%is%
due%14%days%after%court%rules%on%the%motion)
Fed.%R.%Civ.%P.%55
• Clerk%“must”%enter%default%where%defendant%is%AWOL%and%his/her%failure%to%appear%“is%shown%by%affidavit%or%otherwise”
• Clerk%“must”%enter%default%judgment%where%claim%is%“for%a%sum%certain%or%a%sum%that%can%be%made%certain%by%
computation”%if%plaintiff%requests%it%and%submits%an%affidavit%showing%the%amount%due
• In%all%other%cases,%the%party%must%apply%to%the%court%for%a%default%judgment
N.D.%Ga.%LR 55.1
• The%magistrate%judges%may,%in%appropriate%cases,%enter%default%judgments%and%review%motions%to%set%aside%default%
judgments.

10
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Federal Rules

Interest on Judgment (State)
O.C.G.A.&§ 7)4)12
(a)$All$judgments$in$this$state$shall$bear$annual$interest$upon$the$principal$amount$
recovered$at$a$rate$equal$to$the$prime$rate$as$published$by$the$Board$of$Governors$of$the$
Federal$Reserve$System,$as$published$in$statistical$release$H.$15$or$any$publication$that$
may$supersede$it,$on$the$day$the$judgment$is$entered$plus$3$percent.
(b)$If$the$judgment$is$rendered$on$a$written$contract$or$obligation$providing$for$interest$at$a$
specified$rate,$the$judgment$shall$bear$interest$at$the$rate$specified$in$the$contract$or$
obligation.
(c)$The$postjudgment interest$provided$for$in$this$Code$section$shall$apply$automatically$to$
all$judgments$in$this$state$and$the$interest$shall$be$collectable$as$a$part$of$each$judgment$
whether$or$not$the$judgment$specifically$reflects$the$entitlement$to$postjudgment interest.
(d)$This$Code$section$shall$apply$to$all$civil$actions$filed$on$or$after$July$1,$2003.

12
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Interest on Judgment (Federal)
28#USC#§ 1961
(a) Interest'shall'be'allowed'on'any'money'judgment'in'a'civil'case'recovered'in'a'
district'court.'Execution'therefor'may'be'levied'by'the'marshal,'in'any'case'where,'by'
the'law'of'the'State'in'which'such'court'is'held,'execution'may'be'levied'for'interest'on'
judgments'recovered'in'the'courts'of'the'State.'Such'interest'shall'be'calculated'from'
the'date'of'the'entry'of'the'judgment,'at'a'rate'equal'to'the'weekly'average'1@year'
constant'maturity'Treasury'yield,'as'published'by'the'Board'of'Governors'of'the'Federal'
Reserve'System,'for'the'calendar'week'preceding'the'date'of'the'judgment.'The'
Director'of'the'Administrative'Office'of'the'United'States'Courts'shall'distribute'notice'of'
that'rate'and'any'changes'in'it'to'all'Federal'judges
– Governs'civil'and'bankruptcy'adversary'judgment'interest
– https://www.federalreserve.gov/releases/h15/

13

Interest on Judgment (Federal)
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Interest on Judgment (Federal)
• Utah&makes&it&easier
– https://www.utd.uscourts.gov/post9judgment9interest9rates

• Compounds&annually!
– 28&USC&§ 1961(b)
Interest&shall&be&computed&daily&to&the&date&of&payment&except&as&provided&in&
section&2516(b)&of&this&title&and&section&1304(b)&of&title&31,&and&shall&be&
compounded&annually.

15

Interest on Judgment (Federal)
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Execution on Judgment (State)
• Combination*of:*
– O.C.G.A.*§ 941341*et#seq. (levy)*
– O.C.G.A.*§ 184441*et#seq. (garnishment)
– O.C.G.A.*§ 9411469*(discovery*in*courts*of*record)
– O.C.G.A.*§ § 15410447,*49,*and*50*(all*of*the*above*in*Magistrate)
– O.C.G.A.*§ 184341*et#seq. (attachment)*and*possibly*more

• Must*use*state4level*courts*and*sheriffs/marshals/constables

17

Execution on Judgment (Federal)
Fed.%R.%Civ.%P.%69.%Execution
(a)%In%General.
(1) Money&Judgment-&Applicable&Procedure. A"money"judgment"is"enforced"by"a"writ"of"
execution,"unless"the"court"directs"otherwise."The"procedure"on"execution<<and"in"
proceedings"supplementary"to"and"in"aid"of"judgment"or"execution<<must"accord"with"the"
procedure"of"the"state"where"the"court"is"located,"but"a"federal"statute"governs"to"the"extent"
it"applies.
(2) Obtaining&Discovery. In"aid"of"the"judgment"or"execution,"the"judgment"creditor"or"a"
successor"in"interest"whose"interest"appears"of"record"may"obtain"discovery"from"any"
person<<including"the"judgment"debtor<<as"provided"in"these"rules"or"by"the"procedure"of"the"
state"where"the"court"is"located.
(b)%Against%Certain%Public%Officers. When"a"judgment"has"been"entered"against"a"
revenue"officer"in"the"circumstances"stated"in"28"U.S.C."§ 2006,"or"against"an"officer"of"
Congress"in"the"circumstances"stated"in"2"U.S.C."§ 118,"the"judgment"must"be"satisfied"as"
those"statutes"provide.

18
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Execution on Judgment (Federal)
•

Branch(Banking(&(Trust(Co.(v.(Ramsey,(559(Fed.Appx.(919((2014)(***unpublished***

•

Court(holds(levy(on(a(Federal(Writ(of(Execution(must(be(done(by(U.S.(Marshal

•

“A(federal(statute(expressly(addresses(who(can(execute(the(federal(writ(of(execution.(Specifically,(28(U.S.C.(§ 566 provides(that(“[e]xcept
as(otherwise(provided(by(law(or(Rule(of(Procedure,(the$United$States$Marshals$Service shall(execute(all(lawful(writs,(process,(and(orders(
issued(under(the(authority(of(the(United(States....”(28(U.S.C.(§ 566(c) (emphases(added).(Plaintiff(has(failed(to(point(us(to(any(statute(or(
procedural(rule(providing(that(someone(other(than(a(U.S.(marshal(may(levy(on(property(in(the(course(of(executing(a(federal(writ,(and(we(
can(find(none.

•

“Thus,(we(conclude(that,(under(Rule(69(a) and(§ 566(c),(only(a(U.S.(marshal(may(execute(the(federal(writ(of(execution(by(levying(on(and(
selling(Defendants'(property.

•

“We(recognize(that(Rule(69(a) also(provides(that(“[t]he(procedure(on(execution—and(in(proceedings(supplementary(to(and(in(aid(of(
judgment(or(execution—must(accord(with(the(procedure(of(the(state(where(the(court(is(located,(but(a(federal(statute(governs(to(the(extent(
it(applies.”(Id. Rule(69(a) therefore(adopts(state(procedures(for(execution(only(to(the(extent(that(there(is(no(applicable(federal(statute(or(
rule.(See$id.3 12(Charles(A.(Wright,(Arthur(R.(Miller(&(Edward(H.(Cooper,(Federal(Practice(and(Procedure(§ 3012((2d(ed.1992).(But,(as(
noted(above,(there(is(a(federal(statute(stating(that(the(U.S.(Marshals(Service(“shall(execute(all(lawful(writs,”(and(thus,(that(federal(statute(
governs(here.(See 28(U.S.C.(§ 566(c)`(see$also$Yazoo$&$M.V.R.$Co.$v.$City$of$Clarksdale, 257(U.S.(10,(18,(24,(42(S.Ct.(27,(29,(31,(66(
L.Ed.(104((1921) (interpreting(Rule(69's(predecessor,(§ 916(of(the(Revised(Statutes,(and(determining(that(judgment(creditors(were(entitled(
only(to(remedies(“similar”(to(those(of(the(state(court(and(that(the(officer(executing(a(federal(writ(of(execution(“must be(the(marshal,(and(
not(the(sheriff”((emphasis(added))`(Fed.R.Civ.P.(69(a),(advisory(committee(notes((providing(that(Rule(69 follows(in(substance(former(28(
U.S.C.(§ 727,(the(predecessor(of(which(was(R.S.(§ 916).”

•

While(not(binding(precedent,(seems(unlikely(to(get(a(different(outcome(in(future

19

Writ of Execution (State 1 Writ of Fieri
Facias)
• Requested)via)letter)with)payment)to)clerk)of)court)of)issuing)
court)and,)often,)to)clerk)of)Superior)Court)for)recording)on)the)
General)Execution)Docket
• Generally)just)contains)recitation)of)the)amounts)identified)in)the)
judgment,)case)caption,)civil)action)number,)judgment)date.
• Very)intuitive)format

20
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Levy and Writ of Execution Forms
(Federal)
• Levy:
– USM+285
• https://www.usmarshals.gov/process/usm285.pdf

– USM 285+instructions
• https://www.usmarshals.gov/process/usm285.htm

– USM 285+“instructions”

• http://www.gand.uscourts.gov/system/files/writofexecutionEInstructions.pdf

• Writ+of+Execution:
– NonEintuitive+form
– Read+and+follow+instructions,+and+prepare+to+ask+clerk+questions
• E.G.+“Where+does+MY+client’s+name+go?”

21
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Levy and Writ of Execution Forms
(Federal)
• Schedule)of)Fees
– https://www.usmarshals.gov/district/ca;n/general/fee_schedule.pdf

• The)requesting)party)may)be)required)to)provide)an)indemnity)
bond)and)an)advance)deposit)to)cover)the)U.S.)Marshal's)
estimated)out;of;pocket)expenses.

23

Garnishment (State)
• Can%be%done%with%either%State%(original%or%domesticated)%judgment%or%
Federal%(original%or%state:registered)%judgment
• Can%be%done%in%courts%of%record%or,%if%amount%is%sufficiently%low,%
Magistrate%Court
• Requires%filing%an%affidavit%attesting%judgment%information%and%a%
proposed%Summons

– Carries%reduced%filing%fee%in%some%courts%but%otherwise%same%fees%as%new%civil%
action%for%that%court
– Served%on%garnishee(s)%via%sheriff/constable,%etc.%or%via%process%server

• Filing%fee%is%same%as%a%regular%civil%action%(but%e:filing%and%admin%
fees%can%bite)

24
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Garnishment (Federal)
• Must&have&a&federal&judgment

– Possible&to&file&garnishment&in&the&same&case?&&Would&you&want&to?

• State&garnishment&procedure&applies&.&.&.&
• Federal&clerk&will&probably&want&explanation&if&you&attempt&to&start&a&
case&with&just&an&affidavit&and&summons

– Recommend&filing&an&Application&or&Request&for&Summons&of&Garnishment
– CM/ECF has&a&filing&code&for&“Application&for&Writ&of&Garnishment”,&but&it&was&
created&for&the&IRS

• Can&be&served&by&any&disinterested&(not&a&party)&citizen
• Filing&fee&is&$47.00&for&a&Miscellaneous&Case,&not&$400.00
• e.g.&“1:19XmcX501”,&not&“1:19XcvX501”

25

Funds Disbursement (State)
• Request'for'Condemnation/Payout'of'Current'and'Future'
Funds
• Pursuant)to)O.C.G.A.)§ 1834320,)Plaintiff/Plaintiff’s)Attorney)
hereby)makes)application)for)condemnation)of)any)funds)
delivered)to)this)Court)by)the)Garnishee)upon)the)expiration)of)
the)requisite)twenty)(20))days)from)the)time)of)filing)of)
Garnishee’s)answer,)provided)no)traverse)or)claim)has)been)
filed)within)said)time.)
26
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Funds Disbursement Request (Federal)
• Essentially+same+as+motioning+in+state+court,+but+court+may+
request+more+specific+information
– Which+is+probably+the+best+practice+in+any+event,+especially+where+
multiple+garnishments+have+been+filed+to+collect+on+the+same+judgment

27

Case: Georgia Garnishment not FDCPA4
subject action (State and Federal)
• Ray%v.%McCullough%Payne%&%Haan,%LLC%838%F.3d%1107%(11th Cir.%2001)
•

“In%response%to%the%garnishment

action,%Ray%filed%this%lawsuit,%alleging%that%the%McCullough%firm%had%violated%the%FDCPA%by%
bringing%the%garnishment action%in%a%judicial%district other%than%the%one%in%which%Ray%resided%or%signed%the%underlying%contract.%
On%the%McCullough%firm’s%motion,%the%district court dismissed%Ray’s%complaint,%concluding%that%the%FDCPA’s%venue%provision%
does%not%apply%to%garnishment actions%under%Georgia law%because%the%provision%applies%only%to%legal%actions%“against%any%
consumer”%and%a%garnishment action%is%against%the%garnishee,%not%the%consumer.”

• “The%answer%to%that%question%is%not%difficult.%We%know%that%a%Georgia garnishment proceeding%is%not%an%action%against%a%
consumer%because%Georgia law%tells%us%as%much.%The%garnishment process%in%Georgia requires%the%judgmentVcreditor%to%direct%
its%summons%to%the%garnishee%(not%the%consumer),%Ga.%Code%§ 18–4–8(a),%and%it%requires%the%garnishee%(not%the%consumer)%to%file%
an%answer,%Ga.%Code%§ 18–4–10(a).%Not%only%that,%but%the%governing%statute%specifically%provides%that%“[a]%garnishment
proceeding%is%an%action%between%the%plaintiff%[judgmentVcreditor]%and%garnishee.”%Ga.%Code%§ 18–4–15(a).%Although%the%consumer%
“may%become%a%party%to%the%garnishment by%filing%a%claim%with%the%clerk%of%court,”%id. the%process%is%fundamentally%an%action%
against%the%garnishee,%not%the%consumer.%For%that%reason,%the%FDCPA’s%venue%provision%does%not%apply%to%postVjudgment%
garnishment proceedings%under%Georgia law%and%Ray’s%FDCPA%claim%therefore%fails.”
• Acknowledgment%and%thanks%to%John%and%Jeremy%McCullough
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Case: “Financial institutions” can be served
continuing garnishments and, in some cases,
regular garnishments
• Blach v.)Diaz-Verson,)303)Ga.)63,)67,)810)S.E.2d 129,)133)
(2018)
• “.).).)it)is)clear)that)‘financial)institution’)in)OCGA § 18–4–1)(4),)
for)purposes)of)garnishments)served)on)a)financial)institution)
subject)to)the)five-day)garnishment)period,)is)limited)to)entities)
that)are)‘held)out)to)the)public)as)a)place)of)deposit)of)funds)or)
medium)of)savings)or)collective)investment’)and)are)garnished)
in)that)capacity.”

Garnishment at cities or state of Georgia
(State v. Federal)
• Cassady v.)Hall,)892)F.3d)1150,)(11th Cir.)2018).
• O.C.G.A.)18>4>26)governs)garnishment)of)wages)of)state)employees
• May)seem)like)bringing)Federal)garnishment)case)is)the)way)to)get)jurisdiction)over)state)of)Georgia)or)an)agency)thereofO)
however…
• “Further,)the)statute)restricts)jurisdiction)over)such)actions)to)“a)court)located)in)the)county)in)which)the)warrant)is)drawn)on)the
treasury)of)the)government)or)in)which)the)check)is)issued)for)the)salary)due)the)official)or)employee)of)the)state)or)its)political)
subdivisions.”)Id. § 18>4>26(b).)It)says)nothing)about)the)federal)courtsO)thus,)even)if)the)statute)could)be)read)to)waive)
Georgia’s sovereign)immunity)for)such)purposes,)it)does)not)indicate)that)it)waives)the)State’s)immunity)in)federal)court.”
• Additionally,)the)court)points)out)that)state)employee’s)wages)can)be)garnished)(and)the)possible)sovereign)immunity)waived)for)
that)purpose))but)NOT)every)debt)owed)by)the)state)to)the)defendant
– “[m]oney due)officials)or)employees)of)a)municipal)corporation)or)county)of)this)state)or)of)the)state)government,)or)any)
department)or)institution)thereof,)as'salary'for'services'performed for)or)on)behalf)of)the)municipal)corporation)or)county)of)
this)state)or)the)state,)or)any)department)or)institution)thereof.”)O.C.G.A.)§ 18>4>26(a) (emphasis)added).)This)statute)
makes)no)mention)of)ordering)garnishment of)state)funds)paid)to)a)state)employee)under)an)indemnification)agreement)
for)the)purposes)of)securing)a)third)party’s)judgment.”
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Aside: Legislation
• Strickland+v.+Alexander,#153#F.Supp.3d 1397#(N.D.Ga.#2015)

2018 Garnishment Correction Bill
(effective May, 2018)
• Removes(the(responsibility(of(the(clerks(of(court(to(make(independent(evaluations(of(garnishment(affidavits
• Corrects(the(stated(and(calculated(amounts(of(the(weekly(exempt(minimum(wage(in(the(statute(and(the(claim(
form,(respectively(
• Corrects(a(purported(prohibition(on(wage(garnishment(at(a(financial(institution
• Closes(a(loophole(allowing(some(defendants(to(be(garnishment=proof(just(by(moving(to(an(unknown(address(
and(removes(another(clerk(evaluation(requirement
• Corrects(the(language(presently(leading(to(a(potential(dismissal(of(ALL(garnishments(after(30(days
• Clarifies(that(rules(of(standing(and(real=party=in=interest(are(NOT(overridden(by(this(statute(and,(separately,(
prevents(garnishees(from(ever(being(subject(to(a(judgment(that(includes(amounts(ALREADY(PAID(into(the(
garnishment(case
• Removes(an(overlooked(garnishment(cross=reference(from(the(dispossessory(statute
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2019 Garnishment Correction?
O.C.G.A.&§ 18*4*18.&Priority.
• When&money&or&other&property&in&court&is&subject&to&a&third5party&claim&or&
to&more&than&one&garnishment&case,&the&party&with&the&oldest&entered&
judgment&shall&have&priority&to&such&money&or&other&property,&provided&that&
such&party&has&made&prior&diligent&effort&to&enforce&its&judgment,&and&any&
interested&party&to&any&one&of&the&garnishment&cases&may&make&a&motion&
to&the&court&where&such&money&or&other&property&has&been&deposited&for&
the&distribution&of&such&money&or&other&property.&Each&party&of&interest&in&
each&case&and&the&clerk&of&court&shall&be&served&with&a&copy&of&the&motion.&
Upon&hearing&the&motion,&the&court&shall&enter&an&order&directing&that&the&
clerk&be&paid&the&court&cost&of&each&garnishment&proceeding&first,&and&all&
remaining&money&or&other&property&shall&be&distributed&in&accordance&with&
the&laws&governing&the&relative&priority&of&claims,&judgments,&and&liens.

Thank you

Binford (“Bin”) Minter
Fox Rothschild, LLP
404.962.1000
bminter@foxrothschild.com

Adam Cleveland
Adam L. Cleveland, P.C.
(404) 736N6803
adam@alclevelaw.com
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HOW TO DO BUSINESS IN THE
GWINNETT COUNTY MAGISTRATE COURT

POST-JUDGMENT COLLECTION
CHIEF MAGISTRATE
KRISTINA HAMMER BLUM

The information herein was primarily resourced from Gwinnett County Magistrate Court
Materials and Forms, the applicable statutorily law, as well as the Georgia Magistrate Court
Benchbook.
Debt collection can be a frustrating experience. Litigants don’t often realize that “winning” a
judgment is only half the battle. Collecting on that judgment may take months or even years.
Below are some tips and tools for handling post judgment collection matters in Magistrate Court.
My colleague, Judge Gary LeShaw, will be addressing garnishment issues in his paper.

I.

De-Mystifying the Process

In Magistrate Court, we make an effort to educate litigants about post judgment collection
processes before the judgment is entered. Why? Because we know that educating self-represented
litigants on the whole process, from filing through collection, can only help the litigants on both
sides of the “versus” make better choices about how they want to proceed. For example, by
explaining how disruptive debt collection processes like levy and garnishment can be (for both the
judgment creditor and the judgment debtor), we can sometimes convince litigants to consider
alternate solutions like viable payment plans or mediation.
As part of our efforts to educate litigants, the Gwinnett County Magistrate Court has authored a
series of plain language brochures that explain many of our court processes. Relevant to the topic
debt collection, we have brochures that discuss civil trials, post judgment collection, garnishment,
and abandoned motor vehicle claims. These brochures are color coded and published in English,
Spanish, Korean and Vietnamese. They are, of course, not intended to provide any legal advice,
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pursuant to our Magistrate Court Rules; however, Magistrate Courts are authorized to provide
litigants with information related to different court processes. See Unif. Magis. Court Rule 17.
For example, below is the Post-Judgment Collection Brochure we have available. Although the
brochure is written for non-lawyers, we’ve found that it’s also a helpful refresher for attorneys that
do not regularly practice in the area of debt collection.
HOW TO DO BUSINESS IN THE
GWINNETT COUNTY MAGISTRATE COURT
POST-JUDGMENT COLLECTION
Our Civil Forms and more information can be found under
the “Magistrate Court” tab of
www.gwinnettcourts.com
*Disclaimer: The information contained in this pamphlet is not intended to give legal advice; it is merely intended to give a general
overview of civil trials. There are often legal and factual exceptions to the processes set forth herein; therefore, this pamphlet
explains civil litigation in general terms only. We always suggest that litigants consult with an attorney if they have any questions
about what they should do or questions specific to their case.

THIS BROCHURE IS ALSO AVAILABLE IN SPANISH, KOREAN & VIETNAMESE ON THE
COURT’S WEBSITE AND AT THE MAGISTRATE COURT OFFICES.

Post-Judgment Collection Basics
This brochure provides some basic and general information about collecting judgments in the
Gwinnett County Magistrate Court. There may be other collection procedures available to you.
If you are not sure how to proceed, you should seek advice from a licensed attorney to assist you
with the process. Magistrate Court also has a variety of informational videos, forms and resources
on its website, www.gwinnettcourts.com under the Magistrate Court tab. All forms indicated
herein can be found in the Magistrate Court Clerk’s Office or on the website.
When to Begin the Post-Judgment Collection Process: A person or business (such as a
corporation) that obtains a money judgment against another person or business is called the
“judgment creditor.” The person or business against whom the judgment is issued is called the
“judgment debtor.”
The judgment debtor has up to 30 days to appeal the judgment. A timely-filed appeal stops any
efforts to collect on the judgment. This is because an appeal from Magistrate Court will result in
a new trial and an entirely new judgment being entered in either the State or Superior Court.
Ways to Collect
1. Writs of Fieri Facias
A writ of fieri facias, or “fi fa,” is issued by the Clerk of Superior Court for the purpose of recording
a lien on the judgment debtor's property. It is also the legal instrument by which the Sheriff may
seize assets of the judgment debtor to satisfy the judgment. A fi fa may be issued on a default
judgment case immediately. However, if the case was contested (meaning the judgment was not
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the result of default), then a fi fa may not be issued until 10 days after the date of judgment. There
is a small cost for a fi fa; all fees are listed on the Court’s website. Fi fas are recorded on the
Superior Court’s “General Execution Docket,” which creates the lien on the property. Fi fas may
be filed in any county in which the judgment debtor owns real property or where other assets are
located.
A fi fa may also be used to establish a lien upon any motor vehicles owned by the judgment debtor.
There is a special process through the Georgia Department of Revenue, Department of Motor
Vehicles, to perfect a judgment lien on a motor vehicle. These forms and more information about
this process can be found at www.dor.georgia.gov (and search “recording a lien”).
When the judgment has been paid in full, the judgment creditor has the duty to cancel the fi fa by
filing a cancellation notice with the Clerk of Superior Court in each county where the fi fa was
recorded on the General Execution Docket. There is small additional fee for this service. The
Clerk of Superior Court in the county where each fi fa was filed.
2. Garnishments
A garnishment is a separate legal action that is filed against a person or business (called the
“garnishee”) that either owes money to the judgment debtor (usually the judgment debtor’s
employer) or is holding money on behalf of the judgment debtor (usually the judgment debtor’s
bank). Garnishment actions must be filed in the county where the garnishee is located, not where
the judgment debtor lives. Once a garnishment action is properly filed and served, the garnishee
is required to pay any money owed to or held for the judgment debtor into the Court’s Registry to
be turned over to the judgment creditor. Garnishments can be complicated; please review the
additional information we have available about garnishments, which can be found in our green
brochures or on our website, www.gwinnettcourts.com under the Magistrate Court tab.
3. Post-Judgment Interrogatories
A judgment creditor may use “Post-Judgment Interrogatories” to locate any money and/or assets
of the judgment debtor that could be used to satisfy the judgment debt. Post-Judgment
Interrogatories are a specific set of questions set forth in O.C.G.A. § 15-10-50(d). If the judgment
creditor serves these questions on the judgment debtor, the judgment debtor is required to answer.
The process can take up to 5 steps.
Here are the steps for Post-Judgment Interrogatories (more detailed information can be found on
our website):
a. Forms: Post-Judgment Interrogatory Forms are available in the Magistrate Court Clerk’s
Office or on the Magistrate Court’s website. The cost to file varies depending on whether
they are filed in the original case or the judgment is from a different court. All PostJudgment collection procedures can only be initiated against a named defendant. If the
defendant is a business/corporation, Post-Judgment interrogatories must be directed to a
corporate officer who is likely to have the information set forth in the interrogatories; this
is typically the president, managing partner, treasurer, or chief financial officer. The
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corporation’s “registered agent” is not considered a corporate officer for purposes of PostJudgment collection.
b. Service: If Post-Judgment interrogatories are filed in the original case, the Clerk of Court
will serve a copy on the judgment debtor by certified mail. However, if the judgment was
issued by a different Magistrate Court, the judgment creditor must have the judgment
debtor personally served either by the Sheriff or a court approved special process served
because service of Post-Judgment interrogatories in this circumstance are considered a new
civil action.
c. Responses: All interrogatories (questions) must be answered by the judgment debtor
within 30 days from the date of service. The judgment debtor must file the answers and
send a copy of the answers to the judgment creditor.
d. Motions to Compel: If the judgment debtor does not respond to the interrogatories, or if
the answers are insufficient, the judgment creditor can file a “Motion to Compel Answers
to Post-Judgment Interrogatories.” The Court will then schedule a hearing on the Motion
to Compel, with notice to both sides.
e. Hearings on Motion to Compel: If the judgment creditor fails to appear at the hearing,
the Court will dismiss the Motion. If the judgment debtor fails to appear at the hearing (or
appears but has not provided sufficient responses), the Court may issue an “Order on
Motion to Compel” requiring the judgment debtor to provide full and complete answers to
the interrogatories within 10 days.
f. Motions to Incarcerate: If the judgment debtor fails to comply with the Court’s Order,
the judgment creditor may file a “Motion to Incarcerate Judgment Debtor/Corporate
Officer.” This Motion asks the Court to hold the judgment creditor in contempt for failing
to comply with the Order on Motion to Compel and, as a sanction, order the judgment
creditor jailed until such time as the interrogatory responses are provided. Because
sanctions for non-compliance are being sought, due process requires that the judgment
creditor have the judgment debtor personally served with a copy of this Motion by the
Sheriff’s Office or a court approved special process server. The Court will then schedule
a hearing on the Motion to Incarcerate.
g. Hearings on Motions to Incarcerate: If the judgment creditor fails to appear at the
hearing on the Motion to Incarcerate, the Court will dismiss the Motion. If the judgment
debtor fails to appear at the hearing (or appears but has not provided sufficient responses),
the Court may issue an “Order to Incarcerate” the judgment debtor until full and complete
responses are provided. If an Order to Incarcerate is issued and the judgment debtor
provides interrogatory responses before being taken into custody, the judgment creditor
must IMMEDIATELY notify the Court so that the Order to Incarcerate can be vacated.
Failure to do so immediately could expose the judgment creditor to liability.
4. Other Options
Unpaid judgments negatively impact credit ratings and cause stress to all parties. In addition, Post-
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Judgment collection processes can result in liens being placed on homes and other property, as
well as result in the seizure of wages and bank accounts through garnishment. Therefore, the
parties have other options to resolve outstanding judgment debt.
a. Negotiated Payment Plans: One option is for the parties to negotiate a payment plan
(where the parties agree to a periodic payment schedule) to satisfy the judgment. The
benefit of a negotiated payment plan to judgment creditors is that they do not have to file
any collections proceedings, which take time and effort (sometimes multiple efforts).
Conversely, the benefit to judgment debtors is that they can avoid having their wages and
bank accounts garnished and/or any liens placed on property.
b. Collection Agencies: Another option is to consult with a private debt collection agency
or debt collection attorneys. However, these agencies usually charge a portion of any sum
collected.
5. Satisfaction of Judgment
As soon as the judgment is paid in full, it is the duty of the judgment creditor to immediately file
a “Satisfaction of Judgment” with the Court in which the judgment was entered.
Again, this information is very basic and general. Every case is different. Therefore, any questions
specific to your case or situation should be directed to a licensed attorney.

II.

Some Relevant Code Sections

O.C.G.A. § 15-10-42, Magistrate Court Not Subject to Civil Practice Act
Except as provided in subsection (g) of Code Sections 15-10-43 (relief from judgments) and 1510-50 (post-judgment collection), proceedings in the Magistrate Courts shall not be subject to
Chapter 11 of Title 9, the “Georgia Civil Practice Act.”
Unif. Magis. Court Rule 38 further expressly provides:
No party or attorney shall be required to respond to a motion, including a request
for relief under the Civil Practice Act (OCGA § 9-11-1 et. seq.) prior to a scheduled
hearing unless otherwise directed by the court. Unless otherwise provided by the
court, pre-judgment motions shall be ruled on at the first scheduled hearing for the
case. Where a party contends that the grant or denial of the motion may require
postponement of the hearing on the merits, the motion should so state. Postjudgment motions may be placed on a calendar for hearing. Motions may be denied
without a hearing based upon the record of the court. Motions shall not be granted
without a hearing unless hearing is waived by the respondent.
Parties and attorneys are reminded that the Georgia Civil Practice Act does not
govern proceedings in Magistrate Court. Except as otherwise provided in these
rules, any request for relief under that act will be considered under the standards
of Howe v. Roberts, 259 Ga. 617
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This is relevant to debt collection because it means that the pre-judgment discovery processes set
forth in the Civil Practice Act are not available in Magistrate Court. However, in order “to do
substantial justice” Magistrate Courts may utilize the provisions of the Civil Practice Act where
the Magistrate Court Act [O.C.G.A. § 15-10-2, et seq.] provides no specific guidelines. GA
Benchbook Ch. 1 Small Claim Cases (Georgia Benchbook (2018 Edition)).
O.C.G.A. § 15-10-43(g), Magistrate Court Authority to Set Aside Judgments
Before beginning any collection process related to a Magistrate Court judgment, keep in mind that
Magistrate Courts have the authority to grant relief from judgments. Magistrate Courts may grant
relief from a judgment under the same circumstances as the State Court may grant such relief.
Because self-represented litigants often do not serve the opposing party with copies of any
motions, etc., they may file, the best practice is to check the docket before initiating any debt
collection processes to make sure there are no new or additional filings.
Requests for relief from judgments pursuant to this Code section in the Magistrate Court must be
by filing a written motion which sets forth the issues with reasonable specificity. The procedure
shall then be the same as in other cases, except the court may assess costs as seem just.
Pursuant to O.C.G.A. § 9-11-60(d), the grounds for Motions to Set Aside include:
1. Lack of personal or subject matter jurisdiction;
2. Fraud, accident, or mistake; or
3. A nonamendable defect which appears upon the face of the record or pleadings.
Motions to Set Aside: Reasonable notice shall be afforded the parties on all motions. Motions to
set aside judgments may be served by any means by which an original complaint may be legally
served if it cannot be legally served as any other motion.
Motions for New Trial Not Authorized in Magistrate Court: Magistrate Courts are not authorized
to grant motions for new trial. See O.C.G.A. § 5-5-1; see also, O.C.G.A. § 5-3-20.
Time for Filing: A judgment void because of lack of jurisdiction of the person or subject matter
may be attacked at any time. Clerical mistakes in judgments, orders, or other parts of the record,
and errors arising from oversight or omission, may be corrected by the court at any time on its own
initiative or on the motion of any party and after such notice, if any, as the court orders. In all
other instances, all motions to set aside judgments shall be brought within three years from entry
of the judgment complained of. See O.C.G.A. § 9-11-60(f), (g).
O.C.G.A. § 15-10-46, Staying Judgments and Executions, Partial Payments
O.C.G.A. § 15-10-46 provides:
(a) When the judgment is to be rendered and the party against whom it is to be entered requests
it, the judge shall inquire fully into the earnings and financial status of such party and shall
have full discretionary power to stay the entry of judgment, to stay execution, and to order

Chapter 3
7 of 38

partial payments in such amounts, over such periods, and upon such terms as seem just
under the circumstances and as will assure a definite and steady reduction of the judgment
until it is fully and completely satisfied.
(b) The judge of the magistrate court shall not be obligated to collect such deferred partial
payments on judgments so rendered but, if the plaintiff so requests, he may do so at the
expense of the plaintiff for clerical and accounting costs incurred thereby, not to exceed 10
percent of each payment.
Lawyers practicing in Magistrate Court often forget that Magistrate Courts have the express
statutory authority to include payment plans as part of any judgment; these can be an effective debt
collection tool because a payment plan can actually reduce the amount owed if the judgment debtor
is given a manageable structure for satisfying the judgment. Even if a party admits responsibility
for the debt in their answer, but requests time for payment, the Court should schedule a hearing to
consider a payment plan. This creates an opportunity for the judgment creditor to try and work
out a viable payment schedule. Sometimes, a mutually tolerable payment plan can help avoid both
parties avoid the disruption, frustration, and often time consuming efforts of any post-judgment
collection processes.
In the Gwinnett County Magistrate Court, we have forms specifically designed to allow the parties
to work out a payment plan as part of either a consent agreement or consent judgment:
Consent Agreement: If the parties enter a consent agreement, then the Court will give the parties
the option to reset the entire case for compliance. If the judgment debtor complies, the case is
dismissed. The benefit to the judgment debtor is that he or she does not have a judgment entered
against them. However, this only works for short term solutions and payment plans. Most judges
are not inclined to reset a case a year out to accommodate a 12-month (or longer) payment plan. The
Court has discretion on resets. If the payment plan will be lengthy, a consent judgment may be a
better choice.
Here is some of the language included in the Gwinnett County Magistrate Court Consent Agreement
Form:
[ ] RESETTING CASE FOR TRIAL ON ALL ISSUES TO INSURE COMPLIANCE WITH FOREGOING AGREEMENT.
To allow time for compliance this case has been continued to the
day of
____________, 20______at 6:45 P.M., Courtroom 1-B, Gwinnett Justice & Administration Center, 75 Langley
Drive, Lawrenceville, GA, 30046-6900. All parties understand that they must attend trial on this date unless (1) the
plaintiff has dismissed plaintiff=s claim; (2) and the defendant has dismissed defendant=s counterclaim prior to this reset
trial date, if a counterclaim is still pending. The parties have been provided the dismissal form(s) which must be filed with
the Magistrate Court clerk in order to remove the case from this trial calendar. All parties acknowledge receiving this trial
notice. Any party desiring an earlier court date may petition the Court in writing with a copy mailed to the opposing
party/attorney for opposing party.

Consent Judgment: If the parties enter a consent judgment, the case is over. The benefit of a
consent judgment is that the judgment creditor agrees not to utilize any other debt collection efforts
if the judgment debtor complies with the payment schedule. If not, the judgment creditor may
submit an affidavit to the Court and begin debt collection processes.
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Here is some of the language included in the Gwinnett County Magistrate Court Judgment Form,
when the parties enter either a consent judgment with a payment plan or the Court orders a payment
plan as part of the judgment:
No Fi.Fa. shall issue and no garnishment or other action may be taken on this judgment so long as payments are timely paid. Should
the judgment debtor(s) fail to make a payment or should payment be made more than 5 days beyond the due date, the Clerk of
Magistrate Court is authorized to issue a Writ of Fi.Fa. in the amount then outstanding upon written affidavit/notice from the judgment
creditor that payments have not been made as agreed and upon payment of the applicable Fi.Fa. fee by the judgment creditor.

O.C.G.A. § 15-10-43, Default Judgments
Not surprisingly, default judgments are a staple of debt collection dockets. When a default
judgment is entered, it is almost a guarantee that debt collection processes will be the only way to
get the judgment satisfied. Debt collection attorneys should draft their statements of claim with a
level of detail that takes into account the likelihood of default.
In addition, one of the biggest complaints our clerks and judges have about statements of claim in
debt collection cases is sloppiness. Attorneys should avoid the bulk filing, “one size fits all”
mentality and tailor each statement of claim to the specifics of the case. Doing so on the front end
could result in more default judgments being entered without a hearing.
For example, the best practice is to include the following in any debt collection filing:
1. Make specific allegations about the debt owed;
2. Have the allegations verified;
3. Attach a copy of the contract at issue;
4. If the plaintiff is an assignee of the debt, make sure to attach a copy of any written
assignment of the contract. Written assignments of any debt are required by law to be
effective;
5. Do the math; and
6. Know the interest and costs that the law allows you to include.
By doing these things, if the case goes into default, the Court can enter a proper order without the
need for a hearing. Another reason to do these things is because, so often, we see defendants
answer a statement of claim with: “I’ve never heard of this plaintiff” and/or “I never had a credit
card with [name of debt collecting agency/plaintiff.” Attaching relevant documents can refresh
the defendant’s recollection.
The basics of the default process are as follows:
1. No Answer: Upon failure of the defendant to answer the claim within 30 days after service
of the statement of claim, the defendant shall be in default. The defaulting party may open
the default upon filing an answer and upon payment of costs within 15 days of default.
b. Liquidated Damages: If the defendant is still in default after the expiration of 15
days after the answer is due, the plaintiff shall be entitled to a default judgment
without further proof if the claim is for liquidated damages and the appropriate
allegations and materials support the basis for the default.
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c. Unliquidated Damages: When the claim is for unliquidated damages, the plaintiff
must offer proof of the damage amount. Separate notice of the date and time of the
unliquidated damages hearing shall be sent to the defendant at his or her service
address. The defendant shall be allowed to submit evidence at that hearing on the
issue of the amount of damages only.
2. Defendant Fails to Appear at the Trial: Upon failure of the defendant to appear for the
hearing, the plaintiff shall be entitled to have the defendant’s answer stricken and a default
judgment entered; provided, however, that no default judgment shall be granted if the
defendant appears at trial through counsel.
a. Liquidated Damages: If the claim is for liquidated damages, the plaintiff shall be
entitled to take a judgment in the amount set forth in the complaint without further
proof. If the claim is for unliquidated damages, the plaintiff shall proceed to prove
his or her damages and take judgment in an amount determined by the judge.
b. Unliquidated Damages: When a hearing is scheduled pursuant to subsection (d) of
this Code section, upon failure of the defendant to appear, the plaintiff shall be
entitled to submit proof of the damages and take judgment in an amount determined
by the judge.
3. Amount Awarded in Default Judgment: Default judgments should not exceed the amount
or type of damages requested in the Statement of Claim. However, if the request is openended as to amount (i.e. "not less than" or "in an amount to be determined at trial") then
there is no limitation as to the amount of a default judgment other than the $15,000
jurisdictional limit applicable to most claims in Magistrate Court. If damages beyond the
amount or type specified in the claim are desired by the Plaintiff, an amended claim with
the greater amount demanded should be served upon the Defendant in the same manner as
the original statement of claim.
Appeals in Default Cases: Keep in mind that direct appeals from Magistrate Court default
judgments are not permitted. O.C.G.A. § 15-10-41 (b)(2) provides: “No appeal shall lie from a
default judgment or from a dismissal for want of prosecution after a nonappearance of a plaintiff
for trial. … Review, including review of a denial of a postjudgment motion to vacate a judgment,
shall be by certiorari to the state court of that county or to the superior court of that county.”

III.
1.

Post-Judgment Discovery in Magistrate Court

Step One: Post Judgment Interrogatories (“PJIs”)
While pre-judgment discovery is not permitted in Magistrate Court, the law provides
litigants the opportunity to conduct post-judgment discovery.

Chapter 3
10 of 38

PJIs can be used in Magistrate Court to:
a. Collect a judgment issued by any Georgia court so long as the uncollected
amount is $15,000 or less.
b. Collect a foreign judgment that has been domesticated. See O.C.G.A. § 9-12130. However, the process of domestication is not a Magistrate Court function.
PJIs are NOT permissible after a bankruptcy is filed. See 11 U.S.C. § 362, which prohibits
“any action” to collect a debt.
With regard to PJIs, the Court has discretion to:
a. Limit the number of times interrogatories may be propounded upon a judgment
debtor;
b. Relieve a judgment debtor of the obligation to answer one or more
interrogatories; and
c. Enlarge the response time.
O.C.G.A. § 15-10-50, Post-Judgment Interrogatories in Aid of Judgments, expreslly
provides:
(a)
In aid of any judgment or execution issued by any court in this state upon
which the unpaid balance does not exceed the jurisdictional amount for civil claims
in magistrate court, the judgment creditor or his successor in interest when that
interest appears of record, may, in addition to any other process or remedy provided
by law, examine the judgment debtor by propounding the interrogatories specified
in this Code section in the manner provided in this Code section.
(b)
If the judgment or execution concerning which interrogatories are being
propounded was issued by the magistrate court, the judgment creditor may, after the
entry of judgment, file the form interrogatories specified in this Code section with
the clerk of the same magistrate court, along with costs of $10.00. Interrogatories
filed under this subsection shall be served upon the judgment debtor by certified
mail or statutory overnight delivery.
(c)
Interrogatories propounded pursuant to a judgment entered in any other
court shall be filed as a new civil action and shall be accompanied by the filing and
service fees required for civil actions in that magistrate court. Interrogatories
propounded under this subsection shall be served upon the judgment debtor in the
manner provided for service of process in civil actions in magistrate court.
(d)
The interrogatories, verification, and notice shall be in substantially the
following form:
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INTERROGATORIES
TO: _____, Defendant in the above-styled action:
The Plaintiff in the above-styled action requests that you answer the following
interrogatories separately, fully, and under oath and serve such answers on said
plaintiff at plaintiff's address shown above by mail or hand delivery within 30 days
after the service of these interrogatories.
1. List your full name, home phone number, and address, including apartment
number and ZIP Code.
2. List the name, address, and phone number of your employer(s).
3. Describe and state the location of each piece of real estate in which you own any
interest.
4. Give the name, address, phone number, and a description of the nature of any
business venture in which you own any interest.
5. List the names, addresses, and phone numbers of all persons who owe money to
you and specify the amounts owed.
6. List the names and addresses of all banks or savings institutions where you have
any sums of money deposited and identify the accounts by number.
7. List and give the present location of all items of personal property owned by you
that have a value of more than $100.00.
(e)
The court in its discretion may limit the number of times interrogatories
may be propounded upon a judgment debtor, may relieve a judgment debtor of the
obligation to answer one or more propounded interrogatories, and may for good
cause shown enlarge the time for answering any interrogatory. The court may if
necessary compel the answering of interrogatories, but the sanction of contempt
shall be applied only after notice and an opportunity for hearing and a showing of
willful failure to answer or willful failure to answer fully and truthfully.
(f)
An evasive or incomplete answer to an interrogatory shall be treated as a
failure to answer.
(g)
The judgment creditor or a successor in interest when that interest appears of record
may, in addition to any other process or remedy provided by law, utilize the discovery
provisions set forth in O.C.G.A. § 9-11-69*.
*Accordingly, judgment creditors can use additional methods of discovery in Magistrate
Court. Therefore, although not utilized often (most likely because of costs), O.C.G.A. § 911-69 provides that the judgment creditor, or his successor in interest when that interest
appears of record, may do any or all of the following:
(1) Examine any person, including the judgment debtor by taking depositions or
propounding interrogatories;
(2) Compel the production of documents or things; and
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(3) Upon a showing of reasonable necessity, obtain permission from a court of competent
jurisdiction to enter upon that part of real property belonging to or lawfully occupied by
the debtor which is not used as a residence and which property is not bona fide in the lawful
possession of another.
Here are some things to keep in mind to make sure that PJIs have a better chance at being
effective:
1.

Who Do You Serve?

Serve the judgment debtor if a person.
Serve a corporate representative (i.e. officer, partner, manager, etc.) if the judgment
debtor is a corporation or other legal entity. This is required because the sanction
of incarceration for noncompliance is incarceration; therefore, you need an actual
person to direct the PJIs to in order to enforce them.
Serving the registered agent for service of process is not sufficient; you have to
serve a corporate representative with knowledge of the information sought.
2.

How Do You File Them?

If filed within 30 days of date of judgment from your Magistrate Court, the filing
fee is $10.00 and service is by certified mail.
If filed after 30 days of date of a judgment from the same Court or if the judgment
is from another Court, PJIs are filed as a new case and new service and filing fees
apply. Check jurisdiction and venue over judgment debtor.
2.

Step Two: Motion to Compel

If no answers to PJIs are filed within 33 days of the date of service, the judgment creditor can file
a Motion to Compel. These forms are generally available from the Magistrate Court.
Once filed, the clerk will set a hearing date for this motion. A copy of the Motion to Compel and
a notice of the hearing date are served upon the debtor by first class mail by the clerk.
a. Answers received: If the opposing party sends written answers in response to the Motion
to Compel, the process is generally complete. Failure to appear at the hearing will
caused the Motion to Compel to be dismissed.
b. No answers, or, incomplete answers: The judgment creditor may present evidence if
he/she believes that the judgment debtor has failed to completely and truthfully answer
these interrogatories.
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If the judge rules in favor of the judgment creditor, the judge will issue an Order
Compelling Answers to Post-Judgment Interrogatories directing the judgment debtor to
file answers or file more complete answers within ten days.
The clerk sends a copy of this order and a blank interrogatory form to the judgment
debtor by first class mail.
3.

Step Three: Motion to Incarcerate the Judgment Debtor/Corporate Officer

If the judgment debtor has not responded to the Order Compelling Answers to Post Judgment
Interrogatories, the judgment creditor may file a Motion to Incarcerate Judgment Debtor, seeking
to hold the judgment debtor in contempt for failing to comply with the Court’s Order to Compel.
The judgment creditor must prepare a Sheriff’s Entry of Service form and have the judgment
debtor personally served. Because incarceration is sought as a sanction, due process requires
personal service.
The clerk sets a hearing date. Notice of this hearing date is either given or mailed to the judgment
creditor; the Sheriff will serve a copy of the Motion to Incarcerate and the Notice of Hearing on
the judgment debtor. If the judgment creditor fails to attend the hearing, the Motion to Incarcerate
is dismissed.
a. Answers received: If the debtor sends complete and truthful written answers, the
process is complete.
b. No answers or incomplete answers and judgment debtor is not present: The judgment
creditor may present evidence if he/she believes that the judgment debtor has failed to
completely and truthfully answer these interrogatories as ordered by the Court. At this
point, the judge may issue an Order of Incarceration finding the judgment debtor (or
corporate officer) in contempt and sanctioning them with incarceration until such time
as the judgment debtor or corporate officer answers the interrogatories.
The Court will forward the Incarceration Order to the Sheriff’s Department. Generally,
these are not served by the Sheriff’s Department like a warrant. Most often, they get
entered into GCIC and the judgment debtor is notified by the Sheriff’s Department
about the Incarceration Order, at which point the judgment debtor is told they can go
to Magistrate Court to purge their contempt (by providing answers to the PJIs).
Sometimes, the judgment debtor is picked up on the Incarceration Order as the result
of a traffic citation or other law enforcement encounter.
If the judgment debtor is jailed, he or she is brought immediately before a Magistrate
and given the chance to provide written answers to the PJIs. Once the judge receives
the answers, the judgment debtor is released instanter. The matter is not set down for
a purge hearing; rather, the judgment debtor is given the earliest possible chance to
provide answers. If the judge finds the answers sufficient, the judge will release the
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judgment debtor immediately and the clerk will mail a copy of the answers to the
judgment creditor.
c. No answers or incomplete answers and the judgment debtor is present: If the judgment
debtor is present, he or she is given the chance to answer. Sometimes, the judge will
let the judgment creditor ask questions to the judgment debtor regarding assets subject
to levy and execution.
*IMPORTANT: The order directing that the judgment debtor be incarcerated remains active until
it is canceled by order of the Court of issuance. Time is of the essence. Therefore, once an Order
to Incarcerate is entered, it is of critical importance that the judgment debtor immediately notify
the Magistrate Court if the judgment debtor or corporate officer either: (1) provides the judgment
creditor with sufficient responses; or (2) satisfies the judgment. Failure of the judgment creditor
to notify the Court that the Order to Incarcerate must be vacated or set aside due to the judgment
debtor’s compliance could expose the judgment creditor to liability for malicious prosecution or
other claims if the judgment debtor is ultimately incarcerated.

IV.

Judgment Satisfaction

When the judgment is paid in full, the judgment creditor has 60 days to have the judgment marked
satisfied on the General Execution Docket. O.C.G.A. § 9-13-80.
O.C.G.A. § 9-13-80 also provides a private right of action to a judgment debtor upon the failure
of plaintiff or counsel for plaintiff to satisfy the judgment, as directed. Failure to direct cancellation
and satisfaction within 60 days after satisfaction of the entire debt shall be prima-facie evidence
of untimeliness. Recovery may be had by way of motion in the action precipitating the judgment
and execution or by separate action in any court of competent jurisdiction. Damages shall be
presumed in the amount of $100.00 and the court may award reasonable attorney’s fees. Actual
damages may be recovered, but in no event shall recovery exceed $500.00; provided, however, the
court may also award reasonable attorney's fees.

V.

Levy and Sale

The terms “Writ of Fieri Facias” and “Writ of Execution” are used interchangeably. These writs
are directives by the court to the Sheriff, marshal or other authorized officer to satisfy the judgment
from the property, real and personal, of the defendant in fi fa by levying upon it. There are
numerous statutes dedicated to the process of levy and execution. See O.C.G.A. § 9-13-1, et seq.
Below are just some generalized highlights. Attorneys should familiarize themselves with the
applicable statutes for all complex levy situations. See O.C.G.A. § 9-13-50, et seq. However, you
will note that the statutes primarily address the Sheriff’s obligations because levy and sale is a
Sheriff function. See also O.C.G.A. § 51-10-1, which discusses a cause of action for unauthorized
seizure of personal property by law enforcement officers.
When fi fas will issue: Fi fas may be issued on a default judgment immediately. If the case was
contested, a fi fa may not issue until 10 days after date of judgment.
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Filing fi fas: These writs can be filed on the Superior Court’s General Execution Docket in any
county where the judgment debtor has or may have assets. The writs remain effective until
completely satisfied. However, they become dormant after 7 years.
Property subject to levy: The judgment debtor has a right to point out property to be levied. If the
judgment debtor does not point out which property is subject to levy, then the judgment creditor
may do so. See O.C.G.A. § 9-13-50. Magistrate Court will not get involved in advising litigants
on what property is or is not subject to levy and sale.
Things that can be levied upon include:
Personal property
Money in possession of defendant or identified as his money
Shares of stock
Mature crops (immature crops under very limited circumstances)
Maybe leased property
Real property (generally only after exhausting personal property options)
Things that cannot be levied upon include:
Personal property set aside as a “Constitutional Homestead Exemption” (an alternative to
bankruptcy and filed in Probate Court)
Property set aside for a year’s support of a widow
Promissory Notes
Choses in Actions
Growing Crops
Consignment Property
Communications equipment used in interstate commerce
Public property or quasi-public corporate property
School property
Military property
Leased property (exceptions)
Wages (obtained through garnishment proceedings)
Money paid to sheriff to satisfy a previous judgment
Property transferred by debtor to a third party under a bill of sale recorded earlier
Property in custody of the law.
See O.C.G.A. § 19-13-50, et seq.
Judgment creditor’s obligations: The judgment creditor must make advance arrangements for
labor to move out any property seized (other than motor vehicles). Storage must be within the
County at the judgment creditor’s expense. Storage of the levied property must be within an
approved, bonded warehouse. While stored, the judgment creditor does not have access to the
property. The levied items will be accessible for public viewing prior to Sheriff’s advertised sale.
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Money demand: This is within the Sheriff’s discretion, not a legal requirement. This occurs when
a deputy makes a money demand in person or by phone in advance of levy. The Sheriff will
generally give the judgment debtor 10 days to pay or make arrangements with the judgment
creditor to pay the judgment before any property is levied upon (seized).
Bankruptcy, Liens, Appeals, Homestead Exemptions: Attorneys should always look for any of
these things. Obviously, a bankruptcy filing immediately stops any levy or execution of the fi fa.
See 11 U.S.C. § 362. Homestead exemptions with regard to levy situations are different than what
is filed on a house; these exemptions can be filed to exempt certain personal property from levy
and sale.
Over-levying: The levying officer will not generally levy on any more property than is necessary
to satisfy the judgment. However, the amount levied upon may exceed the amount sought if the
property seized is incapable of sub-division or no other property exists that would satisfy the
judgment.
Pursuant to O.C.G.A. § 9-11-69(3), court can give permission to enter land owned or occupied by
Defendant to look for property for levy. You would have to file a motion and receive an order
permitting this relief. Because it doesn’t happen often, make sure that you craft a specific motion
that accurately recites the law and describes the property to be viewed. These orders are not done
often and they do not authorize unfettered or limitless access.
Two methods of levy:
a. Actual Levy is where you actually take physical possession of the property and take it to an
authorized storage area until sold at a Sheriff’s sale.
b. Constructive Levy is where you seize the item without physically removing it to a storage
area. Only applicable to items impossible to remove in a short period of time. Rare!
Nulla Bona: Nulla bonas prevent a fi fa from going dormant. Fi fas must be renewed every 7
years. It is the judgment creditor’s responsibility to seek nulla bona. A deputy sheriff signs off
on the request, which is filed on the General Execution Docket. The Superior Court clerk’s office
then processes the nulla bona request and sends a new fi fa to the judgment creditor. Fees apply.
Miscellaneous:
The judgment creditor is responsible for discovering what items the judgment debtor may
have that are subject to levy.
The judgment creditor may not keep any property seized, but may attend the sale and bid.
The judgment creditor cannot use the fi fa to satisfy any bid.
For further information about the Gwinnett County Magistrate Court, you can go to
www.gwinnettcourts.com under the Magistrate Court tab.
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GARNISHMENTS
Much of garnishment practice is routine. But there always seems to be something one
hasn’t seen before. We’ll explore the new Georgia garnishment statute and some of the
peculiarities of garnishment cases.
Post-judgment garnishments generally are available to creditors on the 11th day after entry
of judgment. OCGA 9-11-62(a). However, appeals from courts of record may be filed within 30
days of entry of judgment (or after resolution of motions for new trial or judgments nov). OCGA
5-6-38. Such appeals act as a supersedeas, assuming costs have been paid. OCGA 5-6-46(a). In
magistrate court, cases may be appealed de novo within 30 days after entry of judgment. OCGA
5-3-20. Consequently, for a garnishment to proceed, a judgment must be final. See Tate v.
Burns, 172 Ga. App. 688 (1984); Bank South, N.A. v. Roswell Jeep Eagle, Inc., 200 Ga. App.
489 (1991).1
I. HOW THE CURRENT STATUTE CAME ABOUT
The Supreme Court of Georgia once described the litigation challenging the
constitutionality of Georgia’s garnishment statutes as a continuing “legal saga.”2 Easterwood v.
LeBlanc, 240 Ga. 61 (1977). This prophecy proved true for almost 40 years. On September 8,
2015, the U.S. District Court for the Northern District of Georgia found Georgia’s garnishment
statute unconstitutional as applied to exempt funds. Strickland v. Alexander, 162 F. Supp. 3d
302 (N.D. Ga. 2015). Passage of the current iteration in 2016 seems to end the constitutional
saga.
A. SOME HISTORY OF GARNISHMENT LAW
In North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601 (1975), the U.S.
Supreme Court found Georgia’s statutory scheme for pre-judgment garnishments
unconstitutional. The following year, the Georgia Supreme Court ruled Georgia’s post-judgment
garnishment statute unconstitutional. See generally, Coursin v. Harper, 236 Ga. 729 (1976).
The General Assembly attempted a fix in 1976. However, the Georgia Supreme Court
soon held “the post-judgment garnishment procedure as set forth in the 1976 Act ... fails to meet

1

A number of the cases cited in Part II are discussed in Georgia Post-Judgment Collection
by Stuart Finestone, Ch. 9. Some of the discussion therein is assisted by that book.
2

See Timothy H. Lee, Is Georgia’s Post-Judgment Garnishment Statute Still
Unconstitutional?, Georgia Bar Journal, June 2011, pp.13-19 which foretold the District Court’s
opinion in the Strickland case. A more complete exposition may be found in Mr. Lee’s article
which is utilized as the basis for some of the discussion in this Section.
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the requirements of judicial supervision and notice, and is therefore constitutionally inadequate.”
City Fin. Co. v. Winston, 238 Ga. 10 (1976).
Consequently, the statute was completely redrawn in 1977 and passed constitutional
muster with the Georgia Supreme Court. See Easterwood, 240 Ga. at 62. The statute
remained largely the same until 2016. However, federal case law did not.
The U.S. Supreme Court has discussed garnishment law in five leading cases. In
Endicot-Johnson Corp. v. Encyclopedia Press, Inc. 266 U.S. 285, 288 (1924), the Court held due
process did not require notice or hearing to a post-judgment debtor prior to garnishment.
Presumably, entry of judgment in the underlying case provided sufficient notice a garnishment
might be forthcoming.
In four subsequent decisions, between 1969 and 1975, the Court, without explicitly
overruling Endicot-Johnson, held in four pre-judgment garnishment cases, some sort of notice
and hearing must be made available to judgment debtors that balanced the interests of the parties.
Snidach v. Family Finance Corp., 395 U.S. 337 (1969); Fuentes v. Shevin, 407 U.S. 67 (1972);
Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974); N. Ga. Finishing, Inc. v. Di-Chem, Inc., 419
U.S. 601 (1975).3
Subsequent decisions in post-judgment garnishment cases have applied the balancing
tests instead of following Endicott-Johnson.4 The precise balancing of interests has not been
considered by the 11th Circuit. In Brown v. Liberty Loan Corp. of Duval, 539 F. 2d 1355 (5th Cir.
1976), the prior 5th Circuit upheld Florida’s post-judgment garnishment statute primarily because
debtors could promptly challenge a wrongful garnishment.
In the years since Brown, virtually every federal court hearing a due process challenge in
a garnishment case has rejected the rationale of Endicott-Johnson. See, e.g., Reigh v. Schleigh,
784 F. 2d 1191 (1986); Dionne v. Bouley, 757 F. 2d 1344, 1351-52 (1st Cir. 1985); Duranceau
v. Wallace, 743 F. 2d 709, 711 (9th Cir. 1984); Finberg v. Sullivan, 634 F.2d 50 (3d Cir. 1980);
3

A number of courts since Snidach have had to determine whether there was state action
sufficient to invoke 14th Amendment protections given the conduct at issue in the particular case.
Compare, for example New v. Capital Gemini Group, 859 F. Supp. 2d 990 (S.D. Iowa 2012)
(denying judgment creditor’s motion for summary judgment; state action shown when judgment
creditor jointly participated with state officials to seize disputed property under statute challenged
as unconstitutional) with McCarthy v. Wachovia Bank, 2008 WL 5145602 (E.D.N.Y., Dec. 4,
2008) (misuse of state procedure to garnish bank account would not be action under color of state
law; fact question existed).
4

There is also a growing judicial recognition that the type of garnishment in EndicottJohnson predated the legislative creation of current property exemptions. See, e.g., Adkins v.
Rumsfield, 464 F. 3d 456 (4th Cir. 2006).
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McCahey v. L.P. Investors, 593 F. Supp. 319, 327 (E.D.N.Y. 1984); Clay v. Edward J. Fisher,
Jr., M.D., Inc., 584 F. Supp. 730, 732 (S.D. Ohio 1984); Harris v. Bailey, 574 F. Supp. 966, 969
(W.D. Va. 1983); Dreary v. Guardian Loan Co, Inc., 534 F. Supp. 1178 1185 (S.D.N.Y. 1982).
In discussing the due process protections a debtor should be afforded, the courts have
focused on four issues: (1) prompt post-garnishment notice; (2) notice that informs the debtor of
potential exemptions; (3) the procedures to contest a wrongful garnishment; and (4) the right to
a prompt hearing. The first issue was not present in the Strickland case; the other three were.5
Numerous cases have established guidelines providing debtors must be informed of major
legal exemptions from garnishment. See e.g., Aacen v. San Juan Cnty. Sheriff’s Dept., 944 F. 2d
691 (10th Cir. 1991); McCahey v. L.P. Investors, 774 F. 2d 543 (2d Cir. 1985); Dionne v.
Bouley, 757 F. 2d 1334 (1st Cir. 1985); Finberg v. Sullivan, 634 F. 2d 50 (3d Cir. 1980). The
only issue is whether the notice of exemptions must be complete or simply include the primary
ones. Compare Finberg with Reigh v. Schleigh, 595 F. Supp. 1535 (D. Md. 1984), rev’d on
other grounds, 784 F. 2d 1191 (4th Cir. 1986).
In a utility termination case, the Supreme Court held that notice of a customer’s right to
dispute the action must include a discussion of the procedures in order to be meaningful.
Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1 (1978). Federal courts have followed this
principle. See, e.g., New v. Gemini Capital Group, 859 F. Supp. 2d 990 (S.D. Iowa 2012);
Hutchinson v. Cox, 784 F. Supp. 1339 (S.D. Ohio 1992).
As to the promptness of a hearing, no reasonable time has been agreed upon. In Finberg,
the 3rd Circuit found 15 days was too long. One District Court required a hearing within two
days of garnishment. Betts v. Tom, 431 F. Supp. 1369 (D. Haw. 1977). Some courts are
beginning to expedite the process given the relative ease with which banks can now determine
the source of electronic deposits. See, e.g., Granger v. Harris, 2007 WL 2105810 (E.D.N.Y.,
April 17, 2007). Finally, courts have noted that continuances may violate due process. See
Finberg v. Sullivan, 634 F. 2d at 60; Neeley v. Century Fin. Co., 606 F. Supp. 1453 (D. Ariz.
1985).
B. THE STRICKLAND CASE
1. THE FACTS
On April 4, 2012, Discover Bank, represented by the law firm of Green and Cooper
(G&C), obtained a default judgment against Mr. Strickland. On July 6, 2012, G&C, acting for
Discover, filed a garnishment action against Mr. Strickland in the State Court of Gwinnett
County naming JP Morgan Chase Bank (Chase) as the garnishee. The Clerk, Richard T.
5

The Strickland Court also discussed the necessity of the prompt return of wrongfully
garnished funds.

Chapter 3
22 of 38

Alexander, issued a summons directed to the Bank, essentially freezing Mr. Strickland’s bank
account which contained some $15,600 in worker’s compensation benefits. Such benefits are
exempt from garnishment. O.C.G.A. §34-9-84. On July 16, 2012, Mr. Strickland received a
certified letter from G&C informing him of the garnishment action but not informing him his
worker’s compensation benefits were exempt or how to claim an exemption. On the same day
Mr. Strickland also received a letter from Chase informing him some funds may be exempt and
to contact G&C if he thought that to be the case.
Mr. Strickland could not convince G&C to release the garnishment. On August 20, 2012,
Chase filed an answer in the garnishment action and paid the entire balance into court. On
August 28, 2012, Mr. Strickland’s attorney was unable to resolve the matter with G&C. On
September 4, 2012, Mr. Strickland’s attorney filed a claim in court asserting a superior claim to
the funds on Mr. Strickland’s behalf since they were exempt. On October 10, 2012, Discover
filed a notice of opposition to the claim. On October 23, 2012, one day before the scheduled
hearing on the claim, Discover dismissed the garnishment action. On October 24, 2012, the
court entered an order releasing the funds which were paid out to Mr. Strickland on October 29,
2012. His attorney received the check November 2, 2012.
On August 8, 2012, while the garnishment action was pending, Mr. Strickland filed his
suit in federal court against Clerk Alexander, Chase, Discover, and G&C. Mr. Strickland
challenged the constitutionality of Georgia’s garnishment statutes as a violation of due process in
that there were no requirements for: (1) notice of potential statutory exemptions; (2) a prompt
procedure to claim an exemption; and (3) any notice of the filing of an answer and the 15 day
time limit to contest it.
On November 27, 2012, Discover was dismissed from the case after a settlement in which
it filed a satisfaction of the judgment against Mr. Strickland. On April 11, 2013, the Court
dismissed Chase from the action finding it was not acting under color of state law. The Court
also dismissed Clerk Alexander from the action finding the injunctive claims moot. The Court
dismissed the injunctive claims against G&C but found G&C was a state actor for purposes of
the 14th Amendment and allowed a damages claim to proceed. On October 29, 2013, the Court
granted G&C’s summary judgment motion finding the firm had acted in good faith.
Mr., Strickland appealed as to Clerk Alexander only. The 11th Circuit found that because
of a possible repetition, Mr. Strickland had standing and his claim was not moot. Strickland v.
Alexander, 772 F. 3d 876 (11th Cir.2014).6

6

These facts are taken from the Opinions of the District Court of September 8, 2015 and
the 11 Circuit.
th
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2. THE COURT’S OPINION ON REMAND
Citing the Finberg line of cases discussed in the previous Section, and rejecting the
State’s reliance on Endicott-Johnson, the District Court concluded the failure to notify debtor/
defendants of potential exemptions, the failure to inform them of the procedure to claim an
exemption, and the failure to provide a prompt hearing in the event of a claim of exemption
violated due process.
With respect to notice of exemptions, the District Court adopted the Reigh approach
finding a “laundry list” of all possible exemptions was not required. “However, the required
notice should include at least a partial list of ‘those essential federal and state exemptions that
provide the basic necessities of life for someone in [Mr. Strickland’s] position.’” (Citations
omitted). Strickland, n.5.
The District Court found “individualized notice” of the procedures available for claiming
an exemption from garnishment is constitutionally required.” Strickland, Opinion of September
8, 2015, at 40.7 The Court also found the garnishment statute “violates due process because it
does not provide for a prompt and expeditious procedure to resolve a debtor’s claim that seized
property is exempt from garnishment.” Id., at 42. However, the Court did not specify either the
precise wording of the notice to be sent a defendant/debtor or the time frame in which a hearing
on a claim of exemption must be held. Finally, the Court found that if a claim of exemption
ultimately is upheld, “there is no requirement that the garnished property or funds be promptly
returned to the debtor.” Id., at 45.
The District Court’s opinion as to the “promptness” of any hearing on an exemption
claim was predicated on its view of Georgia law as discussed in Terrell v. Fuller, 180 Ga. App.
56 (1981). A debtor/defendant could traverse a garnishment under former O.C.G.A. §18-4-65(a)
and receive a hearing within ten days. However, under the analysis of Terrell and Strickland,
such a traverse was only authorized to challenge the existence or amount of the underlying
judgment or any other matter in bar of the judgment. Thus, a claim that exempt funds were being
garnished would not be permitted under this code section.
Instead, under this analysis, a debtor/claimant was required to assert under former
O.C.G.A. §18-4-95 that “he has a superior claim to that of the plaintiff [creditor] to any money or
other property in the hands of the garnishee.” Then the debtor was required to file a traverse
under former O.C.G.A. §18-4-86. Since a garnishee had to wait at least 30 days to file an answer
after being served with the summons of garnishment, former O.C.G.A. §18-4-62(a), there was no
way an expedited hearing could be held under Georgia law. Nor did the statute even provide a
time frame for a hearing on such a claim.

7

The page references to this Opinion are to the printed opinion. I have not taken the time
to track the F. Supp. page cites.
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Finally, as noted by Terrell, if the claim and traverse are not filed within 15 days after the
garnishee’s answer was filed, the funds would be paid out and the debtor/defendant’s exemption
claim forever barred by res judicata. Terrell, 160 Ga. App. at 58.8 Terrell also found the failure
to make a claim under oath to be a non-amendable defect fatal to a claim; both of these rulings
were based on the principle that since garnishment proceedings were unknown to the common
law, the statute was to be strictly construed against the defendant, as well as against the plaintiff.9
In its conclusion, the District Court enjoined Clerk Alexander “from issuing any
summons of garnishment pursuant to the existing forms and procedures insofar as they are
inconsistent with this decision.” Strickland, Opinion of September 8, 2015, at 48.
3. CLERK ALEXANDER’S MOTION TO ALTER OR AMEND JUDGMENT
On September 23, 2015, Clerk Alexander moved to alter or amend the District Court’s
judgment to clarify no injunction had been issued against the issuance of summonses in wage and
child support proceedings and that those provisions of Georgia’s post-judgment laws had not
been declared unconstitutional. Given that Mr. Strickland’s case involved a bank garnishment,
Clerk Alexander claimed the District Court did not consider the types of exemptions and hearing
procedures that may be applicable to wage garnishments or child support proceedings.
In a response of September 28, 2015, Mr. Strickland asked that Clerk Alexander’s motion
be denied. Exemptions from garnishment, noted the response, still applied to continuing
garnishments. See former O.C.G.A. §18-4-111. The most likely exemptions in such cases were
the general federal and state wage exemptions. See 15 U.S.C. §1673(a) (general wage
exemption), (b)(2) (wage exemption for child support garnishments); O.C.G.A. §18-4-20 (d),
(f).10 And, said Mr. Strickland, since the Georgia garnishment statute did not differentiate with
respect to the type of garnishment at issue, the entire scheme was unconstitutional.

8

In Citizens Bank of Ashburn v. Shingler, 173 Ga. App. 511 (1985), the procedure was
collapsed to allow a traverse under O.C.G.A. §18-4-65 on a claim that exempt funds were
garnished. The District Court pointed out no issue was raised in that case regarding the
appropriate procedure. Strickland, Order of September 8, 2015, at 43.
9

In A.M. Buckler & Associates, Inc. v. Sanders, 305 Ga. App. 704 (2010), the Court of
Appeals in effect found the principle of strict construction was applicable only against the
plaintiff, not a defendant or claimant; therefore it held a traverse was timely if filed prior to
funds being disbursed, contrary to Terrell.
10

See also Neeley v. Century Finance Co., 606 F. Supp. 1453, 1468 (D. Ariz. 1985)
(“Because the interest in wages is so significant, greater protection must be afforded the exempt
property.”)
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Finally, citing statistics obtained from the Gwinnett County court system, Mr. Strickland
noted child support garnishments were rare; not as effective as Income Deduction Orders,
O.C.G.A. §19-6-32(b)(1), sample forms of which did not suffer constitutional infirmities.
On October 5, 2015, the District Court amended its Order of September 8, 2015, limiting
that order to garnishment actions filed against a financial institution holding a judgment debtor’s
property under a deposit agreement or account. Strickland, Order of October 5, 2015, at 9. The
Court concluded Mr. Strickland lacked standing to challenge post-judgment garnishment
procedures as applied to continuing wage garnishments. Id., at 5. The Court also noted
procedures in wage garnishment cases raised different constitutional issues. Id., at 7.11
4. STATE OF GEORGIA’S MOTION TO ALTER OR AMEND JUDGMENT
On September 25, 2015, the State of Georgia, acting through the Attorney General, filed
its own motion to alter or amend judgment.12 Citing “controlling authorities not previously
brought to the Court’s attention,” see Brief of Attorney General at 4, the State posited additional
methods by which a defendant/debtor might receive a constitutionally prompt hearing with
respect to exempt funds.13 Additionally, the State sought to separate out, as did Clerk Alexander,
continuing wage and child support garnishments, as well as commercial garnishments.
First, the State maintained a debtor/defendant could obtain a hearing upon a traverse
within ten days as to exempt funds under former O.C.G.A.§18-4-93. The District Court had
rejected that argument finding the statute pertained to a traverse under former O.C.G.A. §18-465 with respect to “the existence of the judgment or the amount claimed due thereon” or “any
other matter in bar of the judgment. Strickland, Order of September 8, 2015, at 42.

11

The District Court was clear it was not upholding Georgia’s wage garnishment
procedures; Mr. Strickland simply lacked standing to challenge them. Opinion of October 5,
2015, at 9. The Court noted due process challenges have been brought in the context of wage
garnishments; see the cases cited by the District Court, at 8.
12

Prior to the remand of Strickland, the State, through the Attorney General, was not
actively engaged in the litigation. The 11th Circuit noted the Attorney General had declined to
intervene but might wish to do so since it was his responsibility to defend the statute and not
Clerk Alexander’s. See also the Order of the District Court, October 29, 2013, at 8, n. 1. (“On
September 14, 2012, the Court certified to the Georgia Attorney General that O.C.G.A. §18-4-60
et. seq. had been questioned. Attorney General Olens filed a response explaining the State of
Georgia elected not to intervene in the case.”)
13

The Attorney General did not dispute the District Court’s findings as to the garnishment
statute’s lack of notice of a list of exemptions and available remedies.
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In rejecting the argument, citing Terrell, the District Court also distinguished Citizens
Bank of Ashburn v. Shingler, 173 Ga. App. 511 (1985), which upheld a trial court’s decision
sustaining a debtor’s traverse as to exempt funds since no procedural issues were raised.
Strickland, Order of September 8, 2015, at 43. In its motion the State cited other cases for the
proposition that a debtor/defendant could initiate a traverse as to exempt funds under former
O.C.G.A. §§18-4-93 and 65.14
Second, the State argued that even under O.C.G.A. §18-4-95, a debtor/defendant was
entitled to a hearing within ten days. Citing A.M. Buckler & Associates, Inc. v. Sanders, 305 Ga.
App. 704 (2010), the State reasoned the Court of Appeals “appears to have abandoned the two
step requirement laid out in Terrell.” See Brief of Attorney General, at 11. Citing former
O.C.G.A. § 18-4-93 and its ten day requirement, the Buckler Court stated: “[I]f a defendant or
other claimant files a traverse or adverse claim in a garnishment proceeding, the trial court must
conduct an evidentiary hearing to determine the rights of the parties ...” 305 Ga. App. at 705.15
Finally, with respect to the issue of prompt hearings, the State offered an alternative
method by which a debtor/defendant may challenge a garnishment action: a motion to dismiss
pursuant to the Civil Practice Act. See Brief of Attorney General, at 14 citing Birchfield v.
Birchfield, 165 Ga. App. 101 (1983).16 Ultimately, the State’s motion was denied.
Subsequently, the Georgia Supreme Court declined an invitation to temporarily “fix” the
statute by Uniform Rule, leaving it to the legislature to straighten out the mess.
II. THE CURRENT STATUTE
The 2016 rewrite resolves the Strickland issues as well as the confusion over traverses
that had built up over the years. The statute specifies four types of post-judgment garnishments:
wage, financial institutions, child support, and miscellaneous. It’s divided into three articles plus
forms.

14

Harp v. Winkles, 255 Ga. 42 (1985); Tate v. Burns, 172 Ga. App. 688 (1984).

15

It should be noted Mr. Strickland previously contested this interpretation in his Surreply
to Defendant Green & Cooper’s Motion to Dismiss, November 1, 2012, at 5-7. There, Mr.
Strickland argued that while the Court classified the filing as a “traverse,” it properly treated the
pleading as a claim to funds under O.C.G.A. §18-4-95 by a non-party after the garnishee’s
answer was filed but before funds were paid out. The issue, said Mr. Srickland, was whether the
claim to funds was filed too late, not too early. While it cited Buckler in denying the Motion to
Dismiss, the District Court did not directly address the issue. See Strickland, Order of April 11,
2013, at 45, 50.
16

The State, without much discussion, also noted that commercial garnishments did not
raise the same issues as did garnishments against individuals.

Chapter 3
27 of 38

A. GENERAL RULES - Article 1
OCGA 18-4-1 contains definitions. Since continuing wage garnishments are based on
earnings, “disposable earnings” include compensation after mandatory deductions. Such
compensation includes periodic payments from pensions or retirement plans. “Earnings” means
“compensation paid or payable for personal services.” Financial institutions are also broadly
defined. [Note: An insurance company is not a financial institution. See Blach v. Diaz-Verson,
Ga. Supreme Ct., Feb. 5, 2018.]
OCGA 18-14-2 provides for uniform procedures in the State’s courts and importantly for
magistrate courts, the application of the Civil Practice Act, except as otherwise provided.17
Pleadings may be amended any time prior to judgment or distribution of money.
OCGA 18-4-3 requires the plaintiff, an agent, or counsel to submit an affidavit stating the
judgment amount and the court from which the judgment issued..18
OCGA 18-4-4 provides the garnishment lien. All money or property that comes into
possession of the garnishee during the garnishment period is subject to garnishment. The
garnishment period begins on the day the summons is served.19 Continuing garnishments extend
through the next 179 days; on financial institutions the next five days; and continuing
garnishments for support as long as the defendant remains employed by the garnishee and an
arrearage remains. Other garnishments continue for the next 29 days.20
OCGA 18-4-5 provides that except as otherwise provided, the maximum amount of
disposable earnings for any work week may not exceed the lesser of 25% of disposable earnings
or $217.50. The technical corrections act fixed the exempt amount to comply with federal law.21
The limitation applies even if there are multiple garnishments (except for support). No employee
may be fired if garnished on only one debt.

17

The general rule in magistrate courts is that use of the CPA is permissive. Howe v.
Roberts, 259 Ga. 617 (1989).
18

A technical corrections amendment (Senate Bill 194) passed in 2018 removed the
requirement the affidavit had to be approved by a judge unless local rules allowed a clerk to
approve it.
19

This is in contrast with the usual rule of not counting the first day. OCGA 1-3-1.

20

This miscellaneous type of garnishment might include a safety deposit box, for example.

21

15 USC 1673 (a).
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OCGA 18-4-6 recognizes that certain earnings or property of a defendant are exempt.
The list of exemptions is to be maintained by the attorney general and the list is to be posted in
the clerk’s office.22
OCGA 18-4-7 provides all the particulars shall be stated on the summons including any
information the garnishee might need to identify the defendant. Social Security and bank account
numbers must be redacted on paperwork filed with the court. If the incorrect form of a summons
is used, the garnishment is not valid.
OCGA 18-4-8 provides for service on the garnishee as provided by the Civil Practice Act.
The Plaintiff is to receive a copy of the affidavit, summons, Notice to the Defendant of Rights,
and a Defendant’s Claim Form.
Not more than three business days after service on the garnishee, the Plaintiff must serve
the same paperwork on the defendant. Service may be made (1) by regular mail at which the
defendant accepted service in the action resulting in judgment; (2) regular mail at the address at
which the defendant identified his or her residence in any pleading in the action resulting in
judgment, or (3) by regular mail at which the defendant was served as shown on the return of
service in the underlying case when it shall appear by affidavit the defendant has left the state or
disappeared. A certificate of mailing shall be filed with the court. (The technical corrections act
amended this section as well.)
Note that three business days means exactly that. Cook v. NC Two, L.P.,289 Ga. 462
(2011). The three days may be tolled if one method of service, begun properly, fails and a
subsequent method is utilized. 23
No funds paid into court by the garnishee shall be distributed until the latter of: (1) ten
days after proper service or (2) if a garnishee’s answer was filed, at least 20 days with no claim to
the funds having been filed by others, or until all claims filed within that 20 days are adjudicated.
OCGA 18-4-9 provides continuing garnishments that expire may be renewed with a new
summons for up to two years from the date of the original garnishment.
OCGA 18-4-10 warns a garnishee that a failure to answer may result in a default. In a
continuing garnishment, an answer must be filed within 30 to 45 days after service with the
money or property delivered to the court. For a financial institution, the answer period is five to
22

The list posted by the attorney general may be found at
https://law.georgia.gov/sites/law.georgia.gov/files/related_files/site_page/Georgia_GAnirhsment
_Exemptions.pdf.
23

The plaintiff is not required to prove the defendant actually received the notice as long
as service was in compliance with the statute. Kauffman v. Kauffman, 145 Ga. App. 648 (1978).
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15 days, unless there is no account in which case an answer may be filed immediately.24
OCGA 18-4-11 speaks of safety deposit boxes and similar property. Garnishees shall
report such property and restrict access until the earlier of: (1) further order of the court or (2)
120 days, unless the time has been extended by the court. In cases of multiple garnishments
against the same defendant, garnishees shall so note in each answer.
OCGA 18-4-12 permits non-lawyer employees to answer garnishments and pay money
into court. In the event, a claim or traverse is filed against a garnishee’s answer, an attorney is
required to represent the garnishee thereafter.
OCGA 18-4-13 covers service of the garnishee’s answer. A certificate of service is
sufficient. No service is required if the Plaintiff’s address is not legible. Failure to properly
serve the plaintiff means the plaintiff has 20 days, following actual notice, to traverse the
garnishee’s answer. The garnishee must also serve the defendant except in the case of a financial
institution when the defendant has no account there. The garnishee is also required to send the
defendant the Notice of Rights received from the plaintiff when served.
OCGA 18-4-14 allows the garnishee minimal costs for answering. If costs are later cast
against the garnishee, the defendant must be reimbursed.
OCGA 18-4-15 is a major Strickland fix. The defendant need not wait until a garnishee
answers in order to traverse or challenge the garnishment. The defendant may file a claim any
time before judgment is entered or money disbursed by using the form provided.25 The defendant
should state the basis of the claimed exemption. The defendant thereby becomes a party to the
case. The defendant and clerk are to serve the garnishee and any third party with a copy of the
defendant’s claim. Thereafter, a hearing on the defendant’s claim is to take place within ten
days. In cases in which the defendant is challenging the underlying judgment, the garnishment
may be stayed and any money paid in held in court.26

24

If the defendant is indebted to the garnishee, the garnishee has a superior lien and may
hold the funds. Mutual Fund Life Insurance, Co. v. Fowler, 2 Ga. App. 537 (1907); Florida
First National Bank of Jacksonvile v. First National Bank of Columbus, 154 Ga. App. 211
(1980); Fontaine v. Stuhler, 172 Ga. App. 584 (1984).
25

26

See OCGA 18-4-82.

See also Halkirk Companies Corp. v. Dirt Busters, Inc., 190 Ga. App. 460 (1989)
decided under the prior law. It appears a defendant may file a counterclaim as well. See Lowery
v. Dallis, 237 Ga. App. 309 (1999). Arguably, the failure to do so may cause res judicata
problems. Brinson v. First American Bank, 200 Ga. App. 552 (1991).
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This section also appears to answer one question left open by the prior law. Situations
arose in which a defendant was hit with a continuing garnishment of 25% and then had the rest of
the paycheck taken when deposited in the bank. It is now clear that is not permitted.27
OCGA 18-14-16 permits the plaintiff to traverse a garnishee’s answer within 20 days
after service of the answer.
OCGA 18-4-17 provides that any time prior to judgment being entered or money
distributed, any third person alleging a superior claim to the garnished funds may file a claim and
become a party. All parties are to be served with the claim.28
OCGA 18-4-18 speaks to the priority of claims. The oldest entered judgment has priority.
OCGA 18-4-19 deals with trial of claims. A defendant’s claim is tried first, a plaintiff’s
traverse next, and any third party claims thereafter. If a defendant prevails, the garnishment is
dismissed. If the amount claimed by the plaintiff is found excessive, the garnished amount is to
be reduced by the court. Any funds found to be exempt are to be returned to the defendant within
48 hours. With respect to a plaintiff’s traverse, judgment may be entered against a garnishee for
any additional funds found due.
OCGA 18-4-20 provides that money paid in by the garnishee shall be held for 20 days
and then distributed if no claim has been filed. Other property delivered to the court may be sold
by the sheriff or marshal. If the garnishee fails to pay in money admittedly due, judgment shall
be entered against the garnishee.
OCGA 18-4-21 provides that in continuing garnishments when the garnishee fails to
answer within 45 days, the garnishee may answer late within the next 15 days by paying costs.
After that, a default judgment may be entered against the garnishee.

27

While some case law suggested this result, the only decision I know of squarely
addressing this issue under prior law is from Judge Frank Jordan of the Superior Court of
Muscogee County. See Midland Funding, LLC v. Sylvia Raglon, TIC Federal Credit Union,
Garnishee, No. SU 09CV 3604 (Jan. 8, 2010). Judge Jordan held the “double hit” inappropriate.
28

In cases of joint account holders, absent clear and convincing evidence of other intent,
the parties are each entitled to their net contributions. OCGA 7-1-812. Lamb v. Thalimer
Ernterprises, Inc., 193 Ga. App. 70 (1989) (home sold and funds deposited in bank, husband and
wife each own half). See also James v. Elder, 186 Ga. App. 810 (1988); NeSmith v. Ellerbee,
203 Ga. App. 65 (1992); Daniell v. Clein, 206 Ga. App. 377 (1992); Harrison v. Martin, 213
Ga. App. 337 (1994); Gray v. Benton, 280 Ga. App. 339 (2006) (adding name to a bank account
does not necessarily constitute transfer of ownership; Dismuke v. Abbott, 233 Ga. App. 844
(1998) (husband’s bearer bonds stored in joint safety deposit box are not a gift to his wife).
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OCGA 18-4-22 provides that a financial institution is in default when failing to file an
answer within 15 days but has another 15 days to open default. After that, a default judgment
may be entered.
OCGA 18-4-23 relieves the garnishee of liability if the plaintiff failed to provide
appropriate information allowing the garnishee to respond and a good faith effort was made.
This section also relieves the plaintiff and garnishee of liability for funds or property frozen
reasonably believed to be subject to the garnishment.29 Garnishees are not liable for failure to
pay in corporate or fiduciary accounts that are not the personal property of the defendant.30
OCGA 18-4-24 requires the plaintiff to serve the garnishee with a copy of the default
judgment. Within 90 days thereafter, the garnishee may file to have the default set aside by
paying costs, $50, and whatever funds should have been paid in pursuant to the garnishment.31
OCGA 18-4-25 provides that a release of summons of garnishment relieves the garnishee
of any further obligation to file an answer and to pay out any funds belonging to the defendant.
However, a release does not constitute a dismissal. A release may be issued by the clerk if the
plaintiff requests it,32 funds due pursuant to the garnishment and costs are paid into court,
pursuant to court order, or the garnishment is dismissed.

29

This safe harbor provision was enacted in 1997. However, the tort of wrongful
garnishment has not explicitly been overruled. See e.g., United Merchants & Manufacturers v.
C&S Bank, 166 Ga. App. 468 (1983); Cale v. Eastern Airlines, 159 Ga. App. 630 (1981). For
third party claims under the prior law see Akridge v. Silva, 298 Ga. App. 862 (2009) and Baptist
Convention of Georgia v. Henry, 187 Ga. App. 551 (1988). Finally, it is not clear whether
wrongful garnishments are now covered by the malicious prosecution statute, OCGA 51-7-80 et.
seq. All of this is beyond the scope of this memo.
30

Debtors’ funds paid into an attorney trust account may be garnished unless a valid
written trust agreement exists. King v. Tyler, 148 Ga. App. 272 (1978). The cash surrender
value of a life insurance policy is not subject to garnishment until the defendant withdraws its
value. Hawthorne Industries, Inc. v. Poole, 143 Ga. App. 366 (1977). A plaintiff can’t reach a
debtor’s rights in vehicles through a garnishment if a valid security interest exists. Cobb Bank &
Trust Co. v. Springfield, 145 Ga. App. 753 (1978).
31

The count starts on the date the certified receipt is signed for. See W. Ray Camp., Inc. v.
Calvary Portfolio Services, LLC, 308 Ga. App. 597 (2011); Braswell v. Coventry Holding
Group, Inc., 228 Ga. App. 827 (1997). Refusal to accept notice constitutes notice. See Five Star
Steel Contractors, Inc. v. Colonial Credit Union, 208 Ga. App. 694 (1993); W. Ray Camp, Inc.
32

This often happens following a bankruptcy filing.
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OCGA 18-4-26 makes the salaries of state, county, or municipal employees subject to
garnishment except in cases in which the judgment was due to the response to an emergency in
which case the garnishment must be served on the appropriate governmental unit. Garnishments
against state and local governmental units must be filed in the county in which checks are issued.
B. CONTINUING GARNISHMENTS - Article 2
OCGA 18-4-40 provides for continuing garnishments.
OCGA 18-4-41 requires the plaintiff to assert a belief the defendant is an employee of the
garnishee. Only one summons need be served.
OCGA 18-4-42 provides that in continuing garnishments, answers are to be filed within
30-45 days after the prior answer with funds paid into court. The last answer shall be filed not
later than 195 days after service of the summons. If the defendant is not employed by the
garnishee, or is no longer employed, the garnishee may file an answer immediately saying so,
including when any employment relationship ended. If there is no traverse within 20 days to the
garnishee’s answer stating the lack of or end of an employment relationship, the garnishee is
discharged from further liability.
OCGA 18-4-43 provides for default in the event of a garnishee’s failure to answer during
the continuing garnishment. Late answers and relief from default judgments are subject to the
same requirements previously noted.
C. GARNISHMENTS FOR SUPPORT - Article 3
OCGA 18-4-50 includes in the definition of income, SSA and VA, workers’
compensation, and unemployment benefits. The section covers an order entered for periodic
support of a minor child or spouse or former spouse of the defendant.
OCGA 18-4-51 allows for a continuing garnishment for support directed to an employer
of the defendant.33

33

Garnishment is permitted in a temporary alimony case. Herring v. Herring, 138 Ga.
App. 145 (1976). Morrison v. Morrison, 153 Ga. App. 818 (1980). In a garnishment case for
alimony, the plaintiff must have “clean hands” and not be withholding visitation. See OCGA 199-24(b); Stewart v. Stewart, 160 Ga. App. 463 (1981); Avren v. Garten, 289 Ga. 186 (2011).
The “clean hands” doctrine does not apply in a child support case. See Stewart v, Stewart.
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OCGA 18-4-52 requires a certified copy of the judgment to be filed with the affidavit.34
The affidavit must state the arrearage which must be over a month old, the specifics of what is
owed, and the date of termination of the obligation.35 Modifications of the judgment may be
filed when appropriate.36
OCGA 18-4-53 provides for service on the garnishee with the maximum part of
disposable earnings subject to the garnishment raised to 50%.
OCGA 18-4-54 provides the math for calculating payments. After deducting costs,
amounts paid in are first allocated to current obligations and then to arrearages. Subsequent
answers are due within 45 day intervals. Subsequent arrearages are added on. A final answer is
due if the defendant leaves employment.
OCGA 18-4-45 provides the garnishment continues during the defendant’s employment
until the arrearage is retired and all payments are current.
III. DEFAULTS AGAINST THE STATE
As noted above, OCGA 18-4-26 permits the garnishment of public employees. With
respect to state employees, however, OCGA 9-10-2 prohibits the imposition of a judgment
against the state or state official in an official capacity unless it appears of record either: (1) the
Attorney General was given five days notice by the adverse party of the applicable proceeding;
(2) someone from the Attorney General’s office was present at the proceeding; or (3) notice has
been waived. While the statute does not speak specifically of defaults, the safest course is to put
the request for default on a calendar with appropriate notice to the Attorney General’s office.
IV. SOME FEDERAL LAW ISSUES OF NOTE
A. WHAT ARE EARNINGS?
The federal Consumer Credit Protection Act, which governs garnishments, is found at 15
USC 1671-1677. The Georgia definition of “earnings” tracks the federal definition. 15 USC
1672(a). “Earnings” refers to compensation for “personal services.” There is a large body of
case law, most of it from state courts, evaluating whether certain payments to defendant/debtors

34

Prior case law holds a fifa is not needed in a child support case assuming a judgment
exists. Black v. Black, 245 Ga. 281 (1980); Morgan v. Morgan, 156 Ga. App. 726 (1980);
Thacker Construction Co. v. Williams, 154 Ga. App. 670 (1980).
35

The Plaintiff is required to prove the amount owing. See Thacker Construction Co. v.
Williams.
36

The continuing affidavit form is found in OCGA 18-4-73.

Chapter 3
34 of 38

are for “personal services,” and thus protected by the garnishment limitations, or are not for
“personal services,” and thus, not protected.
Two decisions of note: Vacation pay not yet paid out but on the employer’s books is pay
for personal services. In re Hidy, 364 B.R. 679 (Bankr. W.D. Mo. 2007).37 Personal injury
proceeds that replaced wages lost to an industrial disease are protected by the garnishment
limitations. In re Burns, 482 B.R. 164 (Bankr. E.D. La. 2012).
B. MULTIPLE JOBS
What if an employee has two distinct jobs? The federal Department of Labor takes the
position the garnishment restrictions are applicable to each employer. Thus, a worker earning
under 30 times minimum wage on each job is entirely protected from wage garnishment. United
States Department of Labor Wage & Hour Div. Field Operations Handbook ch. 16 Sec. 16b11,
www.dol.gov/whd/garnishment/index.htm.
C. CRIMINAL LIABILITY FOR WRONGFUL DISCHARGE
Not particularly applicable to state judges but worth noting, wrongful discharge of an
employee who is being garnished is a federal misdemeanor if done wilfully. 15 USC 1674(b).
D. GARNISHMENT OF FEDERAL EMPLOYEES
Sovereign immunity protected federal government employees from garnishment until
1994 when garnishment was authorized. 5 USC 5520a.38 The agency may deduct an
administrative fee even if not authorized under state law. See Hadley Mem. Hosp. v. Kynard,
981 F. Supp. 690 (D.D.C. 1997).
The federal government may be served by certified mail when a garnishment is filed
against a federal employee. 5 USC 5520a (c); 42 USC 659. This may raise jurisdictional and
venue issues, discussed below.
E. FEDERAL (AND STATE) EXEMPTIONS - MANY CONTINUE AFTER DEPOSIT
We discussed above, OCGA 18-4-6, the statute governing exemptions. Certain
retirement and pension accounts remain entirely exempt until the funds are distributed at which
point they are subject to the garnishment limitations. However, some exemptions remain even
after deposit.
37

Sick pay also is protected. United States Department of Labor, Wage & Hour Div. Field
Operations Handbook ch. 16 Sec. 16a11, www.dol..gov.whd/FOH/FOH_Ch16.pdf.
38

Garnishment for child support was authorized as of January 1, 1975. 42 USC 659.
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In Philpott v. Essex County Welfare Board, 409 U.S. 413, 416 (1973), the Supreme Court
held exempt federal benefits remain exempt upon deposit. See also Anderson v. First National
Bank of Atlanta, 151 Ga. App. 573 (1979). The same applies to VA benefits. Porter v. Aetna
Casualty & Surety Company, 370 U.S. 159 (1962). Effective May 1, 2011, the federal
government established rules for electronic deposits of exempt federal benefits requiring such
funds not be paid into court.39 76 Fed. Reg. 9939 (Feb. 23, 2011), 31 C.F.R. §§212.1 to 212.12.
The “lookback” period is two months. As a practical matter, these regulations have eliminated
many challenges with respect to federally exempt funds.40
[In the State context, see particularly Worker’s Compensation benefits, OCGA 34-9-84,
In re Dean, No. 11-53329-JDW (Bankr. M.D. Ga., March 20, 2012) and unemployment benefits,
OCGA 34-8-252.]
F. SERVICEMEMBERS CIVIL RELIEF ACT
The SCRA, 50 USC app. 501-596 limits collection actions against active duty military
personnel. Courts may stay garnishment actions. “If a service member, in the opinion of the
court, is materially affected by reason of military service in complying with a court judgment or
order, the court may on its own motion and shall, on application of the service member,” stay the
execution of judgment and vacate any garnishment. 50 USC app. 524.
G. FOREIGN SOVEREIGN IMMUNITIES ACT
It is difficult to sue foreign governments which generally are immune under the FSIA, 28
USC 1602-1611.41 There are exceptions to the FSIA, including for “commercial activity.”
However, Section 1603 leaves the term undefined and it is not clear whether a garnishment filed
against an embassy or consulate meets the definition. See Republic of Argentina v. Weltover,
Inc., 504 U.S. 607, 612-14 (1992) for a discussion of commercial activity.

39

Exempt federal funds covered under these rules include Social Security and
Supplemental Security Income, 42 U.S.C. §§407 and 1383 (d)(1); VA benefits, 38 U.S.C.
§5301(a); Railroad Retirement Benefits, 45 U.S.C. §§231m(a) and 352 (e); and OPM benefits, 5
U.S.C. §§8346 and 8470.
40

Exempt funds commingled or in a joint account remain exempt. 31 CFR 212.5(d)(1),

(d)(2).
41

See also the Vienna Convention on Diplomatic Relations, 23 UST 3227 (April 18,
1961), Art. 31.
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V. BANKRUPTCY42
Once a bankruptcy is filed, an automatic stay generally goes into effect. 11 USC 362. If
a garnishment post dates the bankruptcy it is void and must be dismissed. See e.g., Borg-Warner
Acceptance Corp. v. Hall, 685 F. 2d 1306, 1308 (11th Cir. 1982). A garnishment action that
predates the bankruptcy is simply stayed. The garnishment need not be dismissed. Ameron
Protective Coatings Div. v. Georgia Steel, Inc. (Inre Georgia Steel), 25 B.R. 781, 786 (Bankr.
M.D. Ga. 1982). (Some plaintiffs will choose to dismiss.)
What happens to money paid into court prior to the filing of the bankruptcy? The Middle
District of Georgia takes the position such funds are not property of the estate. Lord v.
Carragher (In re Lord), 270 B.R. 787, 795 (Bankr. M.D. Ga. 1998); Flourney v. Pate (In re
Antley), 18 B.R. 207, 211 (Bankr. M.D. Ga. 1982).
The Northern District has rejected the Middle District’s approach holding that if the funds
have not yet been distributed, the defendant can still file a traverse and thus, has some interest in
the funds that can pass to the bankruptcy estate. See In re Williams, 460 B.R. 915, 917-920
(Bankr. N.D. Ga. 2011); In re Johnson, 479 B.R. 159, 170, 178 (Bankr. N.D. Ga. 2012).
There are no decisions from the Southern District, Eleventh Circuit, or the Supreme
Court.
Assuming the funds are potentially part of the bankruptcy estate, they sit in court under a
stay pending a bankruptcy court order or operation of law: closure of the bankruptcy, discharge,
or dismissal of the bankruptcy. Assuming the debtor has not avoided the creditor’s lien, 11 USC
522 (f), the funds may be disbursed to the creditor after conclusion of the bankruptcy.43 An
exemption under this section would simply remove the funds from the bankruptcy estate; it
would not in and of itself remove the creditor’s lien.
VI. JURISDICTION AND VENUE ISSUES
Often times garnishments are filed in counties inconvenient for defendants who want to
challenge the propriety of the garnishments.
Generally speaking, multi jurisdictional garnishments present two related issues. First, is
there “property” in the jurisdiction in which the garnishment is filed? Second, if so, is it
42

Much of this Section relies on the research of David Kleber. See his article, Whose
Money is it Anyway, How Garnishments are Affected by a Bankruptcy Filing, in the Georgia
Bar Journal, April 2013, p.31.
43

Funds earned by a defendant within 90 days of a bankruptcy filing and later paid into
court may also be subject to a claim by the Trustee of a preferential transfer. 11 USC 547.
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constitutional to go after that property. See generally International Shoe Co. v. Washington
Office of Unemployment Compensation, 326 U.S. 310 (1945) (seminal case on minimum
contacts); Shaffer v. Heitner, 433 U.S. 186 (1977) ( minimum contacts required in quasi in rem
cases); Daimler AG v. Bauman, 571 U.S.___ (2014) (corporation generally only subject to
jurisdiction in the place of incorporation or the principal place of business).
In a number of cases, Georgia courts have upheld garnishments when an employer was
based out of state but property of the defendant was in state, such as an office where the
defendant could get paid. See, e.g., Souza v. Souza, 196 Ga. App. 59 (1990); United Merchants
& Manufacturers, Inc. v. C&S National Bank, 166 Ga. App. 468 (1983). Compare Nelson v.
Nelson, 173 Ga. App. 546 (1985); Williamson v. Williamson, 247 Ga. 260 (1981).
Assuming a garnishment is appropriate in Georgia, the next step is to determine if the
garnishee has an office in the county of filing. If not, there is little reason to think the
garnishment belongs in that county. Generally speaking, such filings are simply for the
convenience of plaintiff’s counsel who have service effectuated in the county where the
garnishee is based and require defendants to travel to contest the garnishment.
This problem is exacerbated in the case of federal employees. The fact that service may
be on a federal agency by certified mail, does not change jurisdictional and venue requirements.
If a defendant lives in Alaska working for a federal agency and her paycheck is issued out of
Alaska, an argument by a Georgia lawyer that he served the agency by certified mail sent from
Atlanta does not confer jurisdiction in Georgia. There are neither minimum contacts with, nor
property, in Georgia.
VI. CONCLUSION
Although new Georgia law has cleaned up most of the constitutional issues, garnishment
may present issues you’ve never thought of until you see them. Some of them are presented here
and in this presentation. Undoubtedly, you will find others.
VII. SELECTED CASES
Cash surrender value of life insurance policy not subject to garnishment until defendant
withdraws value. Hawthorne Industries, Inc. v. Poole, 143 Ga. App. 366 (1977).
Debtors funds paid into an attorney trust account may be garnished unless a valid written
trust agreement exists. King v. Tyler, 148 Ga. App. 272 (1978)
Funds held by a court appointed receiver not subject to garnishment. Anderson v. First
National Bank of Atlanta, 151 Ga. App. 573 (1979).
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Can’t reach a debtor’s rights in vehicles through a garnishment if a valid security interest
exists. Cobb Bank & Trust Co. v. Springfield, 145 Ga. App. 753 (1978).
If property is transferred by a debtor in violation of the Bulk Transfer Act, 11-6-101,
creditor may garnish recipient who received the assets. Professional Marketing Distributers, Inc.
v. Feldman Asso., Inc. 202 Ga. App. 338 (1991); Tate v. Kia Autosport of Stone Mountain, Inc.,
273 Ga App. 627 (2005); Summit Automotive Group, LLC v. Clark, 298 Ga. App. 875 (2009).
Partnership interest may be reached if the partner was personally served with the
complaint resulting in the judgment. OCGA 14-8-28.
Joint accounts - split equally. Lamb v. Thalimer Ernterprises, Inc., 193 Ga. App. 70
(1989) - home sold, funds deposited in bank. Court held 50/50 split. 7-1-812.
But just adding one’s child to an account with right of survivorship does not necessarily
constitute a gift to the child. James v. Elder, 186 Ga. App. 810 (1988). NeSmith v. Ellerbee, 203
Ga. App. 65 (1992).
Same if just adding a name as a convenience. Daniel v. Clein, 206 Ga. App. 377 (1992).
Harrison v. Martin, 213 Ga. App. 337 (1994). Gray v. Benton, 280 Ga. App. 339 (2006).
Husband’s bearer bonds stored in joint safety deposit box are not gift to wife. Dismuke v.
Abbott, 233 Ga. App. 844 (1998).
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A fundamental goal in debt collection is contact with the designated
consumer. In an ever changing technology landscape, the traditional notions of
communication channels should be reconsidered. For generations, collection
communication has been handled through letters and phone calls. These methods
may not be the most effective anymore. As a world, and certainly in the United
States, we do not communicate the same way we did 20 or even 10 years ago.
Studies have shown that Gen Z (current teenagers and younger) own phones from
an increasingly early age, but they don’t use them for traditional spoken
conversations. A recent report revealed that just 4% of 12-15 year olds’
communication time was talking on the phone, whereas 94% was used in textbased messaging. This trend is also true to a lesser extent for millennials. Younger
generations are not comfortable speaking on the phone. In fact, a European
telecommunications company produced a study that showed “telephone” apps
(using the phone to make actual phone calls) are only the fifth-most-used
smartphone app by the general public. In order to get positive results from
attempted contacts, a debt collector would be wise to pursue alternative methods of
contact.
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That said, American debt collectors are some of the most widely and
aggressively regulated entities in the country - perhaps the world - and those
regulations have not kept up with modern communication. For example, the
FDCPA, drafted in 1977 and largely unchanged since, anticipated communication
by letter and phone, and the definitions and requirements, do not anticipate, or
effectively address, digital contact.
E-SIGN
Before addressing any specific communication methods, it is important to
understand the requirements of the Electronic Signatures in Global and National
Commerce (E-SIGN) Act. (15 U.S.C. § 7001). The core principle here is that a
signature, contract, or other record relating to any transaction in, or affecting,
interstate or foreign commerce may not be denied legal effect solely because it is
in an electronic format. In application hereunder, the law says that any notice
required to be provided “in writing” can be provided electronically if, and only if,
it complies with the requirements of E-SIGN. The Act does not require a person to
agree to use or accept electronic records; it merely states electronic records and
signatures are enforceable if agreed upon and used. The E-SIGN Act excludes
from its coverage several categories, some of which relevant to debt collectors, that
are deemed by Congress to be an inappropriate form of electronic communication.
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Specifically, the E-SIGN Act does not apply to, for example, certain types of
contracts governed by the Uniform Commercial Code, other than §§ 1-107, 1-206
and Articles 2 and 2a; Court orders and official court documents related to judicial
proceedings (but with mandatory e-filing, this is likely not an issue), and default,
acceleration, repossession, foreclosure, or eviction notices.
Under the E-SIGN Act, if a law requires a disclosure, notice or other record
be provided to the consumer in writing, an electronic record can be used to satisfy
that requirement. Electronic communication is only effective, however, if the
consumer has affirmatively consented to the use of electronic records and has not
withdrawn such consent. Prior to obtaining the consumer’s consent, a collector
must provide the consumer with a clear and conspicuous statement informing the
consumer of:
Any right or option of the consumer to have the record provided or made
available in a paper or other non-electronic form;
The right of the consumer to withdraw consent and any conditions or
consequences of the withdrawal;
Whether the consent applies to only to a single transaction or the entire
relationship between the parties;
The procedures the consumer must use to withdraw consent and to update
his or her contact information;
How the consumer may obtain a paper copy of the electronic record and
whether any fee will be charged for such copy; and
The hardware and software requirements for access to, and retention of, the
electronic records.
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After receiving the required disclosures, the consumer must consent, or confirm his
consent electronically, in a manner that “reasonably demonstrates” the consumer
can access information in the electronic form that will be used to provide the
information that is the subject of the consent. After the consumer consents, if there
is a change in the hardware or requirements needed to access or retain the
electronic records, the consumer must be provided with a statement of the revised
hardware or software requirements and a new opportunity to withdraw consent.
As the FDCPA requires certain disclosures to be in writing, those
disclosures should not be provided by e-mail unless E-SIGN is followed. Other
than these specific requirements, there is no express prohibition against electronic
communication under the FDCPA. The statute does define “communication” as
“the conveying of information … through any medium,” though, so, e-mails, text
messages, on-line chat, etc. are clearly communications under the law. As such, all
disclosure and other content requirements of letters also apply to electronic
messages.

  

Chapter 4
6 of 14

E-MAIL
The Fair Debt Collection Practices Act (FDCPA) does not specifically
address the use of email, and there does not appear to be any specific prohibition
on its use in collection communication. Federal and some State regulators have
started to consider whether, and to what extent, debt collectors may email
consumers, there is no consistent guidance. There are, however, some compliance
concerns.

3rd Party Disclosure
The primary compliance concern with e-mail communication is 3rd party
disclosure. After all, e-mail addresses often do not designate an individual. The
privacy of traditional mail is protected by 18 USC 1702 which prohibits someone
from opening another’s mail. In the case of e-mail, however, it may not be clear
from the face to whom it is addressed. Because people change e-mail addresses
without notice, there is no effective way to verify the identity of the recipient prior
to delivery. This uncertainty significantly raises the risk of 3rd Party Disclosure. In
2009, the FTC commented that ““if a debt collector reveals the existence of a debt
to a third party through any method, including e-mail and instant messaging, the
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collector is and should be liable for violating [§] 805(b) of the FDCPA.” (FTC
Workshop Report, Collecting Consumer Debts, The Challenges of Change, Feb.
2009). This risk is of concern even if one is sure of the accuracy of the e-mail
address because multiple people may share an account. Further, work e-mails are
often monitored by employers or accessible in shared server folders. Some e-mail
service providers, including AOL, Google, Apple, Yahoo, Outlook and Hotmail,
have a contractual right to review an email in their system, and any such review
could also lead to unauthorized third-party disclosures beyond the control of a
collector.
Consent
Other than the E-SIGN requirements discussed above, there does not appear
to be any requirement for consumer consent for e-mail communication. However,
the risk of inadvertent 3rd party disclosure may be mitigated by obtaining prior
consumer consent to communications, including representations regarding 3rd party
access to the e-mail account and/or express permission to communicate with
anyone who has access to the account. Voluntary compliance with the provisions
of E-SIGN, although not required, might also help avoid claims of violations.
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Besides tracking consent, it is also important to track delivery confirmation.
The technology exists to know whether or not the consumer actually opened the email, and this information and verification is vital in many cases. Because e-mail
communication is new technology for courts in the FDCPA arena, proof that the
consumer opened the email or clicked on the link and then entered their
information to see the correspondence may be necessary. For instance, 1692 g
notices are required in every case. With a traditional letter, the law is clear that due
to the mailbox rule, sending the notice timely is sufficient. Unless the collector has
reason to know otherwise, he can presume the notice was received and need not
prove actual receipt by the consumer. Courts have generally held that e-mails
likewise benefit from presumption of delivery. However, at least one court has
ruled, in the case of FDCPA communication, that an e-mail does not benefit from
the mailbox rule, and that an initial communication sent by e-mail was not
sufficient, in the absence of proof of delivery. See Lavallee v. Med-1 Sols., LLC,
No. 1:15-cv-01922-DML-WTL, 2017 U.S. Dist. LEXIS 162508 (S.D. Ind. Sep. 29,
2017)
The court held that “. . . if notice is not sent in a manner in which receipt
should be presumed as a matter of logic and common experience, then it cannot be
consider to have been “sent.” “Not opening an email attachment is not the same as
failing to open a letter one receives through the Unites States Post Office mail

  

Chapter 4
9 of 14

system. It is the proven reliability of the latter system – the very high probability
that a properly addressed letter reaches its destination – that led to the common law
mailbox rule presumption.”
Time and Place
The FDCPA prohibits communication at any unusual time and place.
Because e-mails can be “delivered” to a consumer at any time and place, and such
delivery cannot effectively be controlled by the sender, it might create risk of
unintentional violation. Although little guidance exists, the CFPB has at least
indicated that a convenient time is determined by the time at which an email
communication is sent and not when delivered or accessed by the consumer.
Since an e-mail address alone is insufficient to determine a consumer’s
location, it may be difficult to determine appropriate contact times. In addition,
collectors may potentially violate state licensing laws if e-mails are sent to a
consumer that resides in a state in which the collector is not licensed. Some state
laws or regulations specifically address email communications. For instance, New
York state law expressly permits a debt collector to communicate with a consumer
via email, but prescribes certain legal requirements for such communication.
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Other Concerns
The FDCPA prohibits excessive communication, and the CFPB’s proposed
rule evaluates contacts through all mediums combined. So, a collector should track
the number of e-mails sent in addition to phone calls and letters to ensure that
communication in total is not too numerous or frequent. Finally, communicating
with consumers by e-mail may also create possible data security issues, as e-mails
are relatively easy to be modified by a consumer or a third party. All e-mails sent
and received should be saved, secure, and not prone to modification by the
consumer (such as utilizing PDF documents, password protection, etc.) to avoid
possible liability or conflicts. Using a secure e-mail portal could minimize data
security issues by sending the consumer a generic e-mail message with a secured
attachment or link. The consumer would then verify identity by signing in with a
previously assigned username and password to obtain the actual communication.
This two-step process would limit the risk of 3rd party communication, but
obviously limit the effectiveness of the communication as consumers would be less
likely to make the effort to obtain the actual message.
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TEXT MESSAGES
Text messages are a hybrid type of communication that act like both a letter
and a phone call and receive the benefits and risks of both. They are like letters in
that they are written communication that likely need to meet content requirements
for FDCPA and State laws, but like a phone call under TCPA requiring prior
express consent. Like e-mails, collectors may get the cell phone number of the
consumer at the time of placement. Consent under the TCPA is transferrable from
the original creditor, but only if properly obtained.
As with e-mails, one of the most notable concerns is the risk of 3rd party
disclosure under the FDCPA. Transmitting text messages may not always be
secure. Many consumers may have wireless telephones provided by their
workplace, which may be monitored. Also, consumers may share their mobile
devices with family members who may be able to easily access the consumer’s text
messages. In order to limit the risk, collectors should obtain prior express consent
of the consumer and representations and/or permissions regarding 3rd party access
as discussed above.
Although most cell phone plans today include unlimited texts, a collector
should be aware that some plans charge a fee for receiving text messages. Thus, a
consumer may sustain a charge for receiving a text message from a collector,
which be a violation of § 808(5) of the FDCPA. Consequently, if a debt collector
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wishes to communicate with a consumer via text message the collector should
ensure that the consumer will not incur a charge for the message. One way of
minimizing this risk is to use a “Free to End User” service. This service allows the
company sending the message to incur the cost of receiving the text message, not
the consumer.
Because texts are “communications” under the FDCPA, mandated language
that must appear on a collection notice must also be included in a text. These
requirements may prove difficult given character length restrictions and formatting
limitations. In 2013, the FTC reached a $1 million consent order agreement in a
lawsuit against a debt collection agency including two violations related to text
messaging, including failing to provide required disclosures in text messages.
(United States v. National Attorney Collection Services, Inc. et al CV13-06212
(CD CA 2013)
Aside from FDCPA concerns, TCPA requirements may also apply to text
messages. The TCPA prohibits “any call” using “any automatic dialing telephone
system” to “any telephone number assigned to a ... cellular telephone service.”
While, the TCPA does not define the word “call,” courts have ruled that text
messages transmitted via an auto-dialer constitute a “call.” This analysis was
confirmed in the FCC’s 2015 ruling. The FCC further expanded this definition
stating, “We find that Internet-to-phone text messages, including those sent using
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an interconnected text provider, require consumer consent.” (In the Matter of Rules
and Regulations Implementing the Telephone Consumer Protection Act of 1991;
American Association of Healthcare Administrative Management Petition for
Expedited Declaratory Ruling and Exemption; et al, CG Docket No. 02-278, 2015
para. 108, 2015) Although some of these conclusions, and the definitions of ATDS
have been called into question under ACA v. FCC, the general principle that texts
are subject to TCPA obligations remains. As such, a collector will likely need
prior express consent to send a text message. Obtaining valid consent and
documenting same is important. It is equally important to track potential
revocation of consent which can be effective in any reasonable manner.

WEB SITES/WEB CHAT
Again, because a consumer is reading, it is somewhat similar to a letter when
it comes to the content requirements, and depending on how you direct consumers
to your website your website can be evaluated by a court for compliance with the
FDCPA. See, Van Westriene v. Americontinental Collection Corp., 94 F. Supp. 2d
1087 (D. Or. 2000)(Collection agency violated FDCPA by directing consumers to
website in collection letter and having false statements on website).
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Live Chat can provide the opportunity to speak to a consumer who is on a
collector’s website or in a payment portal and has a question. It connects them
with an operator (which may be an actual person or AI bot) who responds to their
question in the live chat box. This is also a “communication” and similar to a
phone call with respect to disclosure requirements. It is important to save records
of these communications, just as phone call recordings, in order to prove content
requirements.
Payments can also be processed electronically and payment plans
established in this fashion. Again, E-SIGN requirements should be considered,
especially in the case of Pre-authorized EFTs and the notice requirements for postdated check notices and authorizations required under the Electronic Funds
Transfers Act and Regulation E.
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RUKDVQHYHUKHDUGRILW LWFDQEHKDUGIRUFRXUWVWRXQGHUVWDQG%HUHDG\WRH[SODLQWKHSURFHVV
DQGGRQRWDVVXPHWKH&RXUWKDVDQ\SULRUXQGHUVWDQGLQJ
7KHFRPPRQSUREOHPVZLWKIDFWRULQJDJUHHPHQWVFRPHZKHUHWKHUHLVDGLVSXWHRIWKH
LQYRLFHDdownturn in the client’s business, so they can never catch up, and fraud. 'LVSXWHG
LQYRLFHVDUHGHDOWZLWKXQGHUWKHWHUPVRIWKHDJUHHPHQW,ZLOOVHWWKHPRXWDQGUHIHUWRWKHLU
SDUDJUDSKVLQWKHH[DPSOH'XW\WRQRWLI\RIGLVSXWHV> E @5HSUHVHQWDWLRQV ZDUUDQWLHVDV
WRLQYRLFLQJ>@DQGFRQGLWLRQVSUHFHGHQW>@(VVHQWLDOO\EDGLQYRLFHVERXQFHEDFNWRWKHLU
SURGXFHU
7KHLQVWDQFHVZKHUH,KDYHUXQLQWRLVVXHVZLWKIDFWRULQJDJUHHPHQWVRIWHQUHODWHWR
IDFWRULQJRIIDNHLQYRLFHVDQGGXSOLFDWHLQYRLFHV,WLVVDGO\DOOWRRFRPPRQ,QRQHPDWWHUWKH
ERRNNHHSHURIDEXVLQHVVZDVDUUHVWHGDQGFKDUJHGZLWKWKHIWRYHUIDNHIDFWRUHGLQYRLFHV,QD
UDUHDSSHDUDQFHLQFULPLQDOFRXUW,FDPHLQDVDWKLUGSDUW\UHSUHVHQWLQJWKHIDFWRULQWKHSURFHVV
7KHVHQWHQFHZDVWRFDUU\DUHVWLWXWLRQSHQDOW\EXWWKH'$ZDVJRLQJWRKDYHWKH7KHMXGJHLQ
WKHFDVHKDGTXLWHDWLPHJHWWLQJKLVKHDGZUDSSHGDURXQGWKLV,FRQYLQFHGWKHFXVWRPHUWR
FRQVHQWWRWKHSD\PHQWVH[SODLQLQJWKDWP\FOLHQWZRXOGKDYHWRSXUVXHWKHPIRUWKHUHVWLWXWLRQ
DQGWKH\ZRXOGEHSD\LQJRXUDWWRUQH\’VIHHVWRGRVR
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$UHFHQWDGGLWLRQWRZD\VPHUFKDQWVFDQREWDLQIXQGLQJLVWKURXJKDPHUFKDQWFDVK

DGYDQFHORDQ7KHVHORDQVDUHUHSDLGWKURXJKXVHRIDGDLO\ 0RQGD\WKURXJK)ULGD\ UHSD\PHQW
VFKHGXOH7KHLQWHUHVWLQJSRUWLRQRIWKHVHDJUHHPHQWVLVWKHLQWHUHVWUDWH,QWKHDJUHHPHQW
DWWDFKHGWKHHIIHFWLYHUDWHRILQWHUHVWLV7KLVILJXUHGRHVQRWLQFOXGHWKH
RULJLQDWLRQIHHDQGWKHRWKHUIHHVOLVWHGLQWKHDJUHHPHQW DWWDFKHG DQGH[FHUSWHGEHORZ$
UHYLHZRI*HRUJLDODZDVRSSRVHGWR8WDKDQG,GDKRODZUHYHDOVZK\DOOVXFKDJUHHPHQWV
FRQWDLQIRUXPVHOHFWLRQFODXVHVZKLFKDUHELQGLQJXQGHU*HRUJLDODZ


$VZHZLOOVHHLQWHUHVWUDWHVLQ*HRUJLDDUHJHQHUDOO\UHVWULFWHGH[FHSWIRU



6RKRZWRJHWDURXQGWKLVSUREOHP",KDYHDWWDFKHGD1HZ<RUNFDVHZLWKDUDWLRQDOH

IRUVD\LQJWKDW8WDKODZQHHGQRWEHUHVSHFWHG
*(25*,$,17(5(67/$:6

%HORZDUHWKHVWDWXWHVZHDUHIDPLOLDUZLWKLQ*HRUJLD:HZLOOVHHKRZWKH\GLIIHUIURP
RWKHUVWDWHVWKDWDUHXVHGIRUWKHVHORDQV

2&*$8VXU\GHILQHG
7KHWHUPXVXU\PHDQVUHVHUYLQJDQGWDNLQJRUFRQWUDFWLQJWRUHVHUYHDQGWDNHHLWKHUGLUHFWO\RU
LQGLUHFWO\DJUHDWHUVXPIRUWKHXVHRIPRQH\WKDQWKHODZIXOLQWHUHVW*$&RGH8VXU\
GHILQHG *HRUJLD&RGH (GLWLRQ 

2&*$/HJDOUDWHRILQWHUHVWPD[LPXPUDWHRILQWHUHVWJHQHUDOO\FHUWDLQLWHPVQRW
FRQVLGHUHGLQWHUHVW
D    $ 7KHOHJDOUDWHRILQWHUHVWVKDOOEHSHUFHQWSHUDQQXPVLPSOHLQWHUHVWZKHUHWKHUDWH
SHUFHQWLVQRWHVWDEOLVKHGE\ZULWWHQFRQWUDFW1RWZLWKVWDQGLQJWKHSURYLVLRQVRIRWKHUODZVWRWKH
FRQWUDU\H[FHSW&RGH6HFWLRQWKHSDUWLHVPD\HVWDEOLVKE\ZULWWHQFRQWUDFWDQ\UDWHRI
LQWHUHVWH[SUHVVHGLQVLPSOHLQWHUHVWWHUPVDVRIWKHGDWHRIWKHHYLGHQFHRIWKHLQGHEWHGQHVVDQG
FKDUJHVDQGDQ\PDQQHURIUHSD\PHQWSUHSD\PHQWRUVXEMHFWWRWKHSURYLVLRQVRISDUDJUDSK  
RIVXEVHFWLRQ E RIWKLV&RGHVHFWLRQDFFHOHUDWLRQZKHUHWKHSULQFLSDODPRXQWLQYROYHGLVPRUH
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WKDQEXWOHVVWKDQRUZKHUHWKHOHQGHURUFUHGLWRUKDVFRPPLWWHGWROHQG
DGYDQFHRUIRUEHDUZLWKUHVSHFWWRDQ\ORDQDGYDQFHRUIRUEHDUDQFHWRHQIRUFHWKHFROOHFWLRQRI
PRUHWKDQEXWOHVVWKDQ
% :KHUHWKHSULQFLSDODPRXQWLVRUPRUHRUWKHOHQGHURUFUHGLWRUKDVFRPPLWWHG
WROHQGDGYDQFHRUIRUEHDUZLWKUHVSHFWWRDQ\ORDQDGYDQFHRUIRUEHDUDQFHWRHQIRUFHWKH
FROOHFWLRQRIRUPRUHWKHSDUWLHVPD\HVWDEOLVKE\ZULWWHQFRQWUDFWDQ\UDWHRI
LQWHUHVWH[SUHVVHGLQVLPSOHLQWHUHVWWHUPVRURWKHUZLVHDQGFKDUJHVWREHSDLGE\WKHERUURZHU
RUGHEWRU
& 1RWKLQJFRQWDLQHGLQWKLVVXEVHFWLRQVKDOOEHFRQVWUXHGWRSURKLELWWKHFRPSXWDWLRQDQG
FROOHFWLRQRILQWHUHVWDWDYDULDEOHUDWHRURQDQHJDWLYHDPRUWL]DWLRQEDVLVRURQDQHTXLW\
SDUWLFLSDWLRQEDVLVRURQDQDSSUHFLDWLRQEDVLV
 :KHUHWKHSULQFLSDODPRXQWLQYROYHGLVRUOHVVVXFKUDWHVKDOOQRWH[FHHG
SHUFHQWSHUDQQXPVLPSOHLQWHUHVWRQDQ\ORDQDGYDQFHRUIRUEHDUDQFHWRHQIRUFHWKHFROOHFWLRQ
RIDQ\VXPRIPRQH\XQOHVVWKHORDQDGYDQFHRUIRUEHDUDQFHWRHQIRUFHWKHFROOHFWLRQRIDQ\
VXPRIPRQH\LVPDGHSXUVXDQWWRDQRWKHUODZ

 $VXVHGLQWKLV&RGHVHFWLRQWKHWHUPLQWHUHVWPHDQVDFKDUJHIRUWKHXVHRIPRQH\
FRPSXWHGRYHUWKHWHUPRIWKHFRQWUDFWDWWKHUDWHVWDWHGLQWKHFRQWUDFWRUSUHFRPSXWHGDWD
VWDWHGUDWHRQWKHVFKHGXOHGSULQFLSDOEDODQFHRUFRPSXWHGLQDQ\RWKHUZD\RUDQ\RWKHUIRUP
3ULQFLSDOLQFOXGHVVXFKFKDUJHVWRZKLFKWKHSDUWLHVPD\DJUHHXQGHUSDUDJUDSK  RIWKLV
VXEVHFWLRQ$PRXQWVSDLGRUFRQWUDFWHGWREHSDLGDVHLWKHUDQRULJLQDWLRQIHHRUGLVFRXQWSRLQWV
RUERWKRQDQ\ORDQVHFXUHGE\DQLQWHUHVWLQUHDOHVWDWHVKDOOQRWEHFRQVLGHUHGLQWHUHVWDQGVKDOO
QRWEHWDNHQLQWRFRQVLGHUDWLRQLQWKHFDOFXODWLRQRILQWHUHVWDQGVKDOOQRWEHVXEMHFWWRUHEDWHDV
SURYLGHGLQSDUDJUDSK  RIVXEVHFWLRQ E RIWKLV&RGHVHFWLRQ


E 
 8SRQDFFHOHUDWLRQRIWKHPDWXULW\RIDQ\ORDQDGYDQFHRIPRQH\RUIRUEHDUDQFHWRHQIRUFH
WKHFROOHFWLRQRIDQ\VXPRIPRQH\XSRQZKLFKLQWHUHVWKDVEHHQSUHFRPSXWHGXQHDUQHGLQWHUHVW
VKDOOEHUHEDWHGWRWKHGHEWRULQVXFKDPRXQWDVZRXOGUHVXOWLQWKHUDWHRILQWHUHVWHDUQHGEHLQJ
QRJUHDWHUWKDQWKHUDWHRILQWHUHVWHVWDEOLVKHGE\WKHRULJLQDOFRQWUDFW,QWKHFDVHRIDORDQLQ
ZKLFKWKHSULQFLSDODQGWKHLQWHUHVWIRUWKHHQWLUHWHUPRIWKHORDQDUHLQFOXGHGLQWKHIDFHDPRXQW
RIWKHORDQDQGWKHORDQLVWREHSDLGEDFNLQZHHNO\PRQWKO\TXDUWHUO\VHPLDQQXDORU\HDUO\
LQVWDOOPHQWVZLWKWKHLQWHUHVWDQGSULQFLSDOSRUWLRQVRIHDFKLQVWDOOPHQWGHWHUPLQHGXQGHUWKHSUR
UDWDPHWKRGDQ\VXFKUHEDWHVKDOOEHGHWHUPLQHGRQWKHSURUDWDPHWKRG

 8QOHVVVWLSXODWHGLQWKHFRQWUDFWWKHUHVKDOOEHQRSUHSD\PHQWSHQDOW\
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F 1RWKLQJFRQWDLQHGLQWKLV&RGHVHFWLRQVKDOOEHFRQVWUXHGWRDPHQGRUPRGLI\WKHSURYLVLRQV
RI&KDSWHURIWKLVWLWOHWKH*HRUJLD,QGXVWULDO/RDQ$FW$UWLFOHRI&KDSWHURI7LWOH
WKH5HWDLO,QVWDOOPHQWDQG+RPH6ROLFLWDWLRQ6DOHV$FW&KDSWHURIWKLVWLWOH7KH&UHGLW
&DUGDQG&UHGLW&DUG%DQN$FW&KDSWHURI7LWOHWKH,QVXUDQFH3UHPLXP)LQDQFH
&RPSDQ\$FW3DUWRI$UWLFOHRI&KDSWHURI7LWOHUHODWLQJWRSDZQEURNHUVDQGH[FHSW
DVSURYLGHGLQ&RGH6HFWLRQ$UWLFOHRI&KDSWHURI7LWOHWKH0RWRU9HKLFOH6DOHV
)LQDQFH$FW

G 1RWZLWKVWDQGLQJWKHIRUHJRLQJIHHVDQGRWKHUFKDUJHVDJUHHGXSRQE\DILQDQFLDOLQVWLWXWLRQ
DQGGHSRVLWRUDVGHILQHGLQ&RGH6HFWLRQLQDZULWWHQDJUHHPHQWJRYHUQLQJDGHSRVLW
VKDUHRURWKHUDFFRXQWLQFOXGLQJEXWQRWOLPLWHGWRRYHUGUDIWDQGQRQVXIILFLHQWIXQGV
GHOLQTXHQF\RUGHIDXOWFKDUJHVUHWXUQHGSD\PHQWFKDUJHVVWRSSD\PHQWFKDUJHVRUDXWRPDWHG
WHOOHUPDFKLQHFKDUJHVVKDOOQRWEHFRQVLGHUHGLQWHUHVW
2&*$8VXU\IRUIHLWVHQWLUHLQWHUHVWULJKWRIVHWRIIKRZIRUIHLWXUHGLVFKDUJHG
ZKHQWLPHEDUVDFWLRQRUGHIHQVH

D $Q\SHUVRQFRPSDQ\RUFRUSRUDWLRQYLRODWLQJWKHSURYLVLRQVRI&RGH6HFWLRQVKDOO
IRUIHLWWKHHQWLUHLQWHUHVWVRFKDUJHGRUWDNHQRUFRQWUDFWHGWREHUHVHUYHGFKDUJHGRUWDNHQ1R
IXUWKHUSHQDOW\RUIRUIHLWXUHVKDOOEHRFFDVLRQHGVXIIHUHGRUDOORZHG

E 7KHDPRXQWIRUIHLWHGDVSURYLGHGLQVXEVHFWLRQ D RIWKLV&RGHVHFWLRQPD\EHSOHDGHGDVD
VHWRIILQDQ\DFWLRQIRUWKHUHFRYHU\RIWKHSULQFLSDOVXPORDQHGRUDGYDQFHGE\WKHGHIHQGDQWLQ
VDLGDFWLRQ

F 1RFRQWULYDQFHRUDUUDQJHPHQWEHWZHHQWKHSDUWLHVWRDQ\VXFKXQODZIXOWUDQVDFWLRQRUWKHLU
SULYLHVH[FHSWDQDFWXDODQGIXOOSD\PHQWRIWKHDPRXQWIRUIHLWHGDVSURYLGHGLQVXEVHFWLRQ D 
RIWKLV&RGHVHFWLRQVKDOOKDYHWKHHIIHFWRIGLVFKDUJLQJVXFKIRUIHLWXUH

G 1RSOHDRUDFWLRQIRUWKHUHFRYHU\RIVXFKIRUIHLWXUHVKDOOEHEDUUHGE\ODSVHRIWLPHVKRUWHU
WKDQRQH\HDU*$&RGH8VXU\IRUIHLWVHQWLUHLQWHUHVWULJKWRIVHWRIIKRZIRUIHLWXUH
GLVFKDUJHGZKHQWLPHEDUVDFWLRQRUGHIHQVH *HRUJLD&RGH (GLWLRQ 
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2&*$1ROLPLWRQLQWHUHVWUDWHSD\DEOHE\SURILWFRUSRUDWLRQVRUSHUVRQVRQ
QRQFRQVXPHUORDQVLQH[FHVVRI
5HVHUYHG5HSHDOHGE\*D/SHIIHFWLYH0DUFK*$&RGH1R
OLPLWRQLQWHUHVWUDWHSD\DEOHE\SURILWFRUSRUDWLRQVRUSHUVRQVRQQRQFRQVXPHUORDQVLQH[FHVV
RI *HRUJLD&RGH (GLWLRQ 

2&*$1ROLPLWRQLQWHUHVWUDWHRQORDQVRIRUPRUH
5HVHUYHG5HSHDOHGE\*D/SHIIHFWLYH0DUFK*$&RGH1R
OLPLWRQLQWHUHVWUDWHRQORDQVRIRUPRUH *HRUJLD&RGH (GLWLRQ 
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87$+
&'HWHUPLQDWLRQRILQWHUHVWUDWH
)RUSXUSRVHVRIGHWHUPLQLQJWKHLQWHUHVWUDWHDOORZHGE\WKHODZVRIWKLVVWDWHXQGHU6HFWLRQRI
WKH1DWLRQDO%DQN$FWDQG6HFWLRQVDQGRIWKH'HSRVLWRU\,QVWLWXWLRQV'HUHJXODWLRQDQG
0RQHWDU\&RQWURO$FWRIDOOILQDQFHFKDUJHVDOOIHHVFKDUJHGIRUSDUWLFLSDWLRQLQDFUHGLW
SODQZKHWKHUDVVHVVHGRQDQDQQXDORURWKHUSHULRGLFEDVLVDOOWUDQVDFWLRQIHHVDOOGHOLQTXHQF\
DQGGHIHUUDOIHHVDOOIHHVFKDUJHGIRUH[FHHGLQJDGHVLJQDWHGFUHGLWOLPLWDOOIHHVFKDUJHGIRU
HDFKUHWXUQRIDGLVKRQRUHGFKHFNRUQHJRWLDEOHRUGHURIZLWKGUDZDORUGUDIWDOOIHHVFKDUJHGIRU
VWRSSLQJSD\PHQWDQGDOORWKHUFKDUJHVSHUPLWWHGXQGHU6HFWLRQ&DUHFRQVLGHUHGWREH
LQWHUHVWXQGHUWKHODZVRIWKHVWDWHRI8WDK1RWZLWKVWDQGLQJWKHIRUHJRLQJDFUHGLWSODQ
DJUHHPHQWWKDWSURYLGHVIRUDQ\VXFKIHHVVKDOOGLVFORVHWKHPVHSDUDWHO\IURPWKHLQWHUHVWUDWHLQ
DPDQQHUFRQVLVWHQWZLWK5HJXODWLRQ=RIWKH%RDUGRI*RYHUQRUVRIWKH)HGHUDO5HVHUYH6\VWHP

$PHQGHGE\&KDSWHU*HQHUDO6HVVLRQ8WDK&RGH&'HWHUPLQDWLRQRILQWHUHVW
UDWH 8WDK6WDWXWHV (GLWLRQ 

&8QFRQVFLRQDELOLW\

:LWKUHVSHFWWRDFRQVXPHUFUHGLWDJUHHPHQWLIWKHFRXUWILQGVWKHDJUHHPHQWRUDQ\SDUW
RIWKHDJUHHPHQWWRKDYHEHHQXQFRQVFLRQDEOHDWWKHWLPHLWZDVPDGHWKHFRXUWPD\UHIXVHWR
HQIRUFHWKHDJUHHPHQWRULWPD\HQIRUFHWKHUHPDLQGHURIWKHDJUHHPHQWZLWKRXWWKH
XQFRQVFLRQDEOHFODXVHLIWKDWZLOODYRLGDQ\XQFRQVFLRQDEOHUHVXOW

,ILWLVFODLPHGRUDSSHDUVWRDFRXUWWKDWDFRQVXPHUFUHGLWDJUHHPHQWRUDQ\SDUWRILW
PD\EHXQFRQVFLRQDEOHWKHSDUWLHVVKDOOEHDIIRUGHGDUHDVRQDEOHRSSRUWXQLW\WRSUHVHQW
HYLGHQFHDVWRLWVVHWWLQJSXUSRVHDQGHIIHFWWRDLGWKHFRXUWLQPDNLQJWKHGHWHUPLQDWLRQ

)RUWKHSXUSRVHVRIWKLVVHFWLRQDFKDUJHRUSUDFWLFHH[SUHVVO\SHUPLWWHGE\WKLVWLWOHLV
QRWLQLWVHOIXQFRQVFLRQDEOH

,IWKHFRXUWDVDPDWWHURIODZILQGVDFRQVXPHUFUHGLWDJUHHPHQWRUDQ\SDUWRIWKH
DJUHHPHQWWRKDYHEHHQXQFRQVFLRQDEOHWKHQLQDGGLWLRQWRWKHUHOLHISURYLGHGIRULQ6XEVHFWLRQ
 WKHSDUW\LQYLRODWLRQRIWKLVVHFWLRQLVOLDEOHDQGWKHGHEWRUPD\UHFRYHUIURPLWDSHQDOW\LQ
DQDPRXQWGHWHUPLQHGE\WKHFRXUWRI
D

QRWOHVVWKDQQRUPRUHWKDQDQG

E

WKHFRVWRIWKHDFWLRQWRJHWKHUZLWKDUHDVRQDEOHDWWRUQH\ VIHH


7KHSHQDOWLHVSURYLGHGIRULQ6XEVHFWLRQ  PD\QRWEHLPSRVHGXSRQDQDVVLJQHHRIWKH
FUHGLWRU VULJKWVLQDFRQVXPHUFUHGLWFRQWUDFWIRXQGDVDPDWWHURIODZWREHXQFRQVFLRQDEOHLQ
ZKROHRULQSDUWXQOHVVWKHGHEWRUHVWDEOLVKHVE\DSUHSRQGHUDQFHRIWKHHYLGHQFHWKDWWKH
DVVLJQHHNQHZWKHDJUHHPHQWZDVDFRQVXPHUFUHGLWFRQWUDFWDWWKHWLPHWKHDVVLJQPHQWRFFXUUHG
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DQGDOVRNQHZRIWKHIDFWVRUFLUFXPVWDQFHVRQZKLFKWKHFRXUWEDVHGLWVILQGLQJRI
XQFRQVFLRQDELOLW\

1RFODVVDFWLRQPD\EHEURXJKWXQGHUWKLVVHFWLRQH[FHSWIRULQMXQFWLYHRUGHFODUDWRU\
UHOLHI

1RWKLQJFRQWDLQHGLQ6XEVHFWLRQ  SUHYHQWVWKHUHFRYHU\RISHQDOWLHVE\DGHEWRUDV
SURYLGHGLQ6XEVHFWLRQ  


(QDFWHGE\&KDSWHU*HQHUDO6HVVLRQ8WDK&RGH&8QFRQVFLRQDELOLW\ 8WDK
6WDWXWHV (GLWLRQ 
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0$;,080),1$1&(&+$5*(6
0$;,080),1$1&(&+$5*(  :LWKUHVSHFWWRDORDQRUFUHGLWVDOHWKHUDWH
RIILQDQFHFKDUJHVKDOOEHWKDWZKLFKLVDJUHHGXSRQEHWZHHQWKHSDUWLHVWRWKHWUDQVDFWLRQ,Q
DGGLWLRQWRWKHILQDQFHFKDUJHSHUPLWWHGKHUHLQDFUHGLWRUPD\FRQWUDFWIRUDQGUHFHLYHDQ\RWKHU
FKDUJHH[FHSWWRWKHH[WHQWH[SUHVVO\SURKLELWHGRUOLPLWHGE\WKLVDFW
 7KLVVHFWLRQGRHVQRWOLPLWRUUHVWULFWWKHPDQQHURIFDOFXODWLQJWKHILQDQFHFKDUJHZKHWKHU
E\ZD\RIDGGRQGLVFRXQWVLQJOHDQQXDOSHUFHQWDJHUDWHRURWKHUZLVH,IWKHFUHGLWWUDQVDFWLRQ
LVSUHFRPSXWHG
D 7KHILQDQFHFKDUJHPD\EHFDOFXODWHGRQWKHDVVXPSWLRQWKDWDOOVFKHGXOHGSD\PHQWVZLOOEH
PDGHZKHQGXHDQG
E 7KHHIIHFWRISUHSD\PHQWLVJRYHUQHGE\WKHSURYLVLRQVRQUHEDWHXSRQSUHSD\PHQWVHFWLRQ
,GDKR&RGH
 ([FHSWDVSURYLGHGLQVXEVHFWLRQ  RIWKLVVHFWLRQWKHWHUPRIDFUHGLWWUDQVDFWLRQIRU
SXUSRVHVRIWKLVVHFWLRQFRPPHQFHVRQWKHGD\WKHFUHGLWWUDQVDFWLRQLVPDGH7KHDGPLQLVWUDWRU
PD\DGRSWUXOHVZLWKUHVSHFWWRWUHDWLQJDVUHJXODUPLQRULUUHJXODULWLHVLQDPRXQWRUWLPH
 :LWKUHVSHFWWRDQLQVXUDQFHSUHPLXPORDQWKHWHUPRIWKHORDQFRPPHQFHVRQWKHHDUOLHVW
LQFHSWLRQGDWHRIDSROLF\RUFRQWUDFWRILQVXUDQFHSD\PHQWRIWKHSUHPLXPRQZKLFKLVILQDQFHG
E\WKHORDQ
+LVWRU\
>DGGHGFKVHFSDPFKVHFSDPFK
VHFS@,GDKR&RGH0D[LPXP)LQDQFH&KDUJH ,GDKR6WDWXWHV 
(GLWLRQ 
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7,7/(
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29(55,'(2))('(5$/35((037,217KHOHJLVODWXUHRIWKHVWDWHRI,GDKR
KHUHE\GHFODUHVDQGVWDWHVWKDWLWGRHVQRWZDQWDQ\RIWKHSURYLVLRQVRI7LWOH93DUW$–
0RUWJDJH8VXU\/DZV0RUWJDJHV6HFWLRQ D  RIWKH'HSRVLWRU\,QVWLWXWLRQV'HUHJXODWLRQ
DQG0RQHWDU\&RQWURO$FWRI 3XEOLF/DZ6WDW WRDSSO\ZLWKUHVSHFWWR
ORDQVPRUWJDJHVFUHGLWVDOHVDQGDGYDQFHVPDGHLQWKLVVWDWHDQGWKDWWKHSURYLVLRQVRI7LWOH9
3DUW$–0RUWJDJH8VXU\/DZV0RUWJDJHV6HFWLRQ D  RIWKH'HSRVLWRU\,QVWLWXWLRQV
'HUHJXODWLRQDQG0RQHWDU\&RQWURO$FWRI 3XEOLF/DZ6WDW VKDOOQRW
DSSO\ZLWKUHVSHFWWRORDQVPRUWJDJHVFUHGLWVDOHVDQGDGYDQFHVPDGHLQWKLVVWDWH
+LVWRU\
>DGGHGFKVHFS@,GDKR&RGH2YHUULGHRI)HGHUDO
3UHHPSWLRQ ,GDKR6WDWXWHV (GLWLRQ 

7,7/(
&200(5&,$/75$16$&7,216
&+$37(5
),1$1&(&+$5*(6$1'5(/$7('3529,6,216
3$57
021(<2)$&&2817$1',17(5(67
&203281',17(5(673DUWLHVPD\DJUHHLQZULWLQJIRUWKHSD\PHQWRI
FRPSRXQGLQWHUHVW
+LVWRU\
>DGGHGFKVHFS@,GDKR&RGH&RPSRXQG,QWHUHVW
,GDKR6WDWXWHV (GLWLRQ 
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2011 NY Slip Op 50366
American Express Bank, FSB, Petitioner,
v.
Gino Dalbis, Respondent.
300082/10
Civil Court of the City of New York
Of The State Of New York
Richmond County
Decided on March 14, 2011
Philip S. Straniere, J.
Plaintiff, American Express Bank, FSB, commenced this action against the defendant, Gino Dalbis,
alleging that the defendant failed to make payments as required by a credit card agreement. The action was
commenced in Supreme Court, Richmond County (Index No. 51722/09) and was transferred to Civil Court
pursuant to CPLR §325(d). Defendant defaulted in appearing and answering. Currently before the court is
plaintiff's unopposed motion seeking a default judgment against the defendant.
Even though the defendant has failed to appear and answer, plaintiff still has the burden of proof. In
regard to consumer credit transactions among the items required for a plaintiff to prevail are proof of an
agreement, use of the credit card, demand for payment and a failure of the defendant to pay. Although the
billing statements are from American Express, the alleged contract is an "Agreement Between Hilton
HHonors Credit Card Members and American Express Bank, FSB."
For the following reasons the motion for a default judgment must be denied.
Page 2
ISSUES PRESENTED:
A. "Big Jule, you cannot interpolate Chicago dice in a New York crap game. 1 " Or, why Utah law cannot
be interpolated into a New York courtroom.
1. Has the Statute of Limitations Run?
The first issue to be addressed is whether the action was timely commenced or if the statute of
limitations has run. Plaintiff has neither presented evidence as to when the account was opened by the
defendant nor when the last payment was made making it impossible for the court to determine this issue.
Plaintiff asks the court to rely on the affirmation of its New York counsel in which he concludes under either
New York or Utah law the action is timely and states that he has based his opinion on the "financial
electronic records maintained by American express [sic] for the account(s) of the Defendant(s)." This
affirmation is unsupported by any documentation. Interestingly, counsel is located on Vesey Street in New
York County, yet the pleadings direct all correspondence to be addressed to "American Express Legal" at a
PO Box in Ramsey, New Jersey which also happens to be the location from which certain mailings were
made and affidavits executed.
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An initial problem to be dealt with is whether plaintiff's counsel has based his affirmation on
information which would be admissible in New York. Counsel admits that the only records available to him
are "financial electronic records" maintained by the plaintiff. New York State Technology Law §306
provides:
In any legal proceeding where the provisions of the civil practice law and rules are applicable,
an electronic record or electronic signature may be admitted into evidence pursuant to the
provisions of article forty-five of the civil practice law and rules including, but not limited to
section four thousand five hundred thirty-nine of such law and rules.
Civil Practice Law & Rules [CPLR] §4539 provides:
(b) A reproduction created by any process which stores an image of any writing, entry, print
or representation and which does not permit additions, deletions, or changes without leaving
a record of such additions, deletions, or changes, when authenticated by competent testimony
or affidavit which shall include the manner or method by which tampering or degradation of
the reproduction is prevented, shall be as admissible in evidence as the original.
Counsel's affirmation does not comply with the above statutes. Not only does he fail to attach copies of what
"electronic-documents" he reviewed to make his statement, there is nothing in the affirmation to verify that
the requirements of CPLR §4539 have been
Page 3
complied with so as to insure that the process utilized by plaintiff "does not permit additions, deletions or
changes without leaving a record of such...." Such a statement must be made under oath by someone who
is aware of the manner in which plaintiff's records are compiled and maintained as well as the system
employed by plaintiff to prevent tampering. Plaintiff then has to establish that the records of this particular
defendant are maintained in that manner. None of this is information has been presented to the court nor
has counsel indicated that he has such required knowledge.
The second problem to be resolved in regard to this issue is whether the statute of limitations of New
York or Utah is applicable. It is impossible for the court to determine whether or not four years have expired
under the Utah statute of limitations which counsel alleges applies to this consumer credit contract or six
years under the equivalent New York statute without documentation as to the date of the last payment by
the defendant. The court notes that the alleged agreement between American Express Bank, FSB and the
defendant makes the contract subject to "Utah law." The New York Court of Appeals has held that in regard
to consumer credit transactions the shorter statute of limitations between New York and the contract
designated jurisdiction is applicable [Portfolio Recovery Associates, LLC v King, 14 NY3d 410 (2010)].
Counsel for plaintiff makes the bald, unsupported statement that the statute of limitations for this type
of transaction in Utah is four-years and that it is applicable to the credit card holder agreement. Counsel
does not cite any Utah statute to validate this assertion. The court on its own has examined the Utah Code
Annotated [UCA] and determined that the plaintiff is contending that UCA §78B-2-307 is applicable as it
sets forth what actions must be commenced within four years under Utah law. It provides:
An action may be brought within four years:
(1) after the last charge is made or the last payment received:
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(a) upon a contract, obligation, or liability not founded upon an instrument in
writing;(b) on open store account for any goods, wares, or merchandise; or (c)
on an open account for work, labor or services rendered, or materials
furnished;...
(3) for relief not otherwise provided for by law.
Is plaintiff contending that this is the applicable statute of limitation because the defendant's obligation
to pay the debt is based on the passage of four years from either the last charge or payment on the
defendant's account which arose "upon a contract, obligation, or liability not founded upon an instrument
in writing;..."? The court was under the impression that the agreement submitted by plaintiff as an exhibit
was allegedly the underlying written contract setting forth the terms of the cardholder agreement and
subjecting the transaction to Utah law. If this is not the case, then why is the court being asked to apply
Utah law? Is the plaintiff asserting that an oral agreement can bind a New York defendant to Utah law?
If plaintiff is alleging that the card holder agreement is the written instrument governing the
transaction then, perhaps, the correct statute of limitations under Utah law would be the same as it is in
New York-six years. UCA §78-12-23 provides:
An action may be brought within six years:
(2) upon any contract, obligation or liability founded upon an instrument in
writing,...
Because plaintiff neglected to provide any citations as to its representation as to the applicable statute
of limitations, the court is at a loss to determine the basis of its conclusion.
The above being said, it is apparent that under Utah law the correct statute of limitations is neither four
nor six years. It is one-year. Utah has enacted the "Utah Consumer Credit Code" under "Title 70C" of the
Utah Code Annotated. This title appears to be applicable to consumer credit transactions such as alleged in
this case and has its own "statute of limitations." UCA §70C-7-205 provides:
No action under this title may be brought more than one year after the occurrence of the
violation. This section does not bar a person from asserting a violation of this title in an action
to collect the debt which is brought more than one year after the date of the occurrence of the
violation as a matter of defense by recoupment or setoff to the extent of the outstanding
balance of the debt.
Other parts of this Consumer Credit Code title define an "Agreement" as "the bargain of the parties as
stated in a written contract or otherwise found in the parties' language or by implication from other
circumstances,...[UCA §70C-1-302(1)] and "Contract" as "a document containing written terms and
conditions of a credit agreement" [UCA §70C-1-302(2)].
Essential to plaintiff's claim that it is not subject to New York laws, especially those involving usury and
consumer protection, are the sections of Utah's Title 70C which plaintiff apparently relied on to define
certain terms of the contract such as: interest rates [UCA §70C-1-106]; finance charges [UCA §70C-2-101];
the ability of a creditor to change the written term of an open-end consumer credit contract [UCA §70C-4102] and unconscionability [UCA §70C-7-106]. If the cardholder agreement is not subject to this Utah
"title", then what Utah law does plaintiff allege governs the agreement?
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The Utah legislature requiring a one-year statute of limitations for consumer credit transactions does
make sense because in exchange for acquiring the right to charge interest without a statutory cap
(presumably charging interest of one hundred percent a day is permitted), or adding terms without having
to give actual notice to the consumer so long as
Page 4
the consumer uses the card, (presumably requiring the consumer to sing "In-A-Gadda-Da-Vida" in Yiddish
in the local town square dressed as Scarlet O'Hara in the barbecue scene of "Gone With the Wind" so as not
to be in default), is also permissible so long as it is in the "agreement" reached by the parties [UCA 70C-1302]. Because of these and other advantages under Utah law, that state's legislature could reasonably
determine that there should be a short statute of limitations so as to limit the potential monetary exposure
to a defaulting debtor. It makes sense that the legislature could conclude that to permit these practices,
which raise the amount owed by the debtor to sums in excess of what the cardholder could reasonably be
expected to pay based on the financial information provided to the creditor when the credit card was issued
should be subject to a short limitations period. Due process requires steps to be put into place so as to insure
the amount owed has not become so exorbitant so as to be uncollectible and the agreement unconscionable.
In view of the fact that federal regulations require the creditor to "charge off" the debt on its books after sixmonths of delinquency, requiring the creditor to commence an action within a year of the default becomes
reasonable. It keeps the debt to an amount that in most situations could be repaid by the cardholder over a
reasonable period of time in affordable amounts. This assumes that the creditor actually wants to be paid.
Based upon the above, in this case, the one-year statute of limitations period would be applicable.
However, the court cannot apply any statute of limitations as the plaintiff has failed to comply with both
the New York State Technology Law and CPLR and has provided absolutely no information by which the
court, after reviewing the exhibits submitted in support of the motion, could determine either the date of
the last payment from or charge by the defendant and thereby fix a triggering date for the commencement
of the limitations period.
2. What "Agreement" is in Effect Governing the Relationship Between the Parties?
The second issue to be addressed assumes Utah law provides that the defendant is liable for charges
made on the credit card even if a copy of the underlying agreement is never received by the card holder so
long as the cardholder utilized the credit card. In plaintiff's papers there is no showing or even an allegation
that the plaintiff ever attempted to deliver a copy of the agreement to the defendant. The court did not locate
any statute in Utah which permits "oral" consumer credit agreements, in fact, the Consumer Credit Code,
UCA §70C-1-302 seems to indicate that for the purposes of this statute a written agreement is required.
There is just an unsupported inference by plaintiff that the Hilton HHonors Credit Card Member agreement
with American Express Bank FSB (07/09) attached to the motion papers was the one in effect between the
parties.
The twelve page agreement submitted as an exhibit by the plaintiff has a "(c) 2009 American Express"
date on the last page and a "(07/09)" date set forth on the top of the first page only. (The copy attached as
an exhibit by plaintiff has page 6 between pages 10 and 11 and not between pages 5 and 7). The first monthly
billing statement provided by the
Page 5

Chapter 5
19 of 68

plaintiff in support of its motion has a closing date of 8/12/09. Based on this information only, it is
impossible to determine if the "07/09 agreement" was the one in effect when the account was opened
particularly because the 8/12/09 statement has no purchases or other consumer generated activities on it
which would establish use of the card. Because it has an 8/12/09 closing date, it should reflect card use
between July 12, 2009 and August 12, 2009, a period of time when the alleged agreement may have been
put into effect. Plaintiff has failed to establish by someone with personal knowledge of the history of
defendant's account when the "agreement" went into effect, when the terms were allegedly communicated
to the defendant, and when any of the charges were incurred. The affidavit from the "assistant custodian of
records" is based on his "access to the business records of defendant." He fails to state that he has knowledge
as to how those records are gathered and maintained. His affidavit too is not in compliance with the same
sections of the New York Technology Law and CPLR.
Attached to the November 11, 2009 billing is a document that allegedly sought to amend the terms of
the card holder agreement to reflect changes required by the "new Federal Credit Card Regulation" which,
if included with that monthly billing statement, would create a presumption that it was mailed to the
defendant. There is no affidavit from someone with personal knowledge of the procedures utilized by the
plaintiff to notify cardholders of the terms and conditions of the agreement with plaintiff to establish when
and how this new agreement was communicated to the defendant. The affidavit from the "assistant
custodian of records" states that he has knowledge as to how the agreements are transmitted to cardholders
but does not describe the procedure utilized by the plaintiff to notify cardholders. Also he fails to indicate
that he has any personal knowledge as to the specifics of this particular account.
It is impossible to conclude that the alleged "agreements" produced by the plaintiff as exhibits in
support of this motion reflect the contract terms in effect when the defendant used this account to
accumulate more than $50,000.00 in debt.
3. Would the "Agreement" be Admissible at Trial in New York?
Further, there is no allegation that either agreement complies with CPLR §4544 which governs
"Contracts in small print." This section provides:
The portion of any printed contract or agreement involving a consumer transaction...where the print is
not clear and legible or is less than eight points in depth or five and one-half points in depth for upper case
type may not be received in evidence in any trial, hearing or proceeding on behalf of the party who printed
or prepared such contract or agreement, or who caused said agreement to be printed or prepared. As used
in the immediately preceding sentence, the term "consumer transaction" means a transaction wherein the
money, property or service which is the subject of the transaction is primarily for personal, family or
household purposes. No provision of any contract or agreement waiving the provisions of this section shall
be effective.
This statute falls into the category of state laws which are not necessarily preempted by federal law
under 12 CFR §560.2(c) [Albank FSB v Foland, 177 Misc 2d 569 (1998)]. A credit card issuer who operates
in every state would have to print its agreements in the largest type size required by a particular state after
reviewing the statutes of all fifty jurisdictions so as to be in compliance in all states. In New York the type
size measurement is set forth in CPLR §105(t) and General Construction Law §62. In any case, the plaintiff
has not made an allegation that the agreement is either in compliance with this statute or that it is exempt
from its application. Plaintiff is seeking to rely on it to establish its prima facie case, as such it has the burden
of proving compliance with this statute. As such, the alleged agreement is inadmissible to support plaintiff's
default judgment application. The court lacks the ability to properly measure the print in the agreement not
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having had the opportunity to apprentice with Benjamin Franklin when he printed "Poor Richard's
Almanac.2 "
4. How is the Amount Due and Owing Calculated?
The plaintiff has provided billing statements dated 8/12/09; 9/11/09; 10/12/09; 11/11/09; 12/11/09;
and 9/13/10. None of these statements indicate any activity by the card user. There are no charges or cash
advances reflected on any of them. Also there is no explanation as to why there is a gap of nine months in
the billings submitted between December 2009 and September 2010. As a result, how may plaintiff claim
that defendant is bound by the terms of the agreement and the amendment to the agreement submitted as
exhibits if plaintiff asserts that use of the card, even in the absence of receipt of the agreement, binds the
card holder to its terms when the plaintiff cannot establish any use by the defendant? Based on the
documents provided to the court, the charges sought to be collected on this credit card were all incurred
prior to the dates of the agreements submitted. The validity of these alleged charges and the defendant's
contract rights cannot be subject to either of those documents as the charges pre-date the issuance of the
agreements. Plaintiff has failed to provide the court with the agreement in effect when defendant became a
card holder and when the charges were allegedly incurred. The court would think that somewhere in
plaintiff's records there would be some evidence as to how and when the defendant incurred a debt to
plaintiff in excess of $50,000.00. Did the defendant make multiple purchases over a long period of time
(such as one McDonald's Dollar meal a day for 137 years) or did he splurge on one really big, expensive
item(perhaps a six-foot tall solid Godiva Chocolate Easter Bunny modeled after "Harvey" 3)? There is no way
to determine how much of the amount claimed due was the
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result of purchases made by the defendant and to what extent the debt resulted from interest being assessed
at 27% as shown on the six billing statements submitted.
The first bill submitted by plaintiff dated 8/12/09 indicates in the section "Hilton HHonors Total
HHonors Points Earned: Year to Date: 10,091" and contains as a note the following language "Your
qualifying Year-to-Date spend [sic] on your HHonors Card is $3,117.00. To qualify for Hilton HHonors
Gold VIP Status, you need to have $20,000.00 qualified spend [sic] by December 31st. This statement
seems to support the conclusion that the vast majority of the $50,000.00 debt incurred on this credit card
was for usage prior to July 2009 and that the "agreements" submitted as exhibits did not govern this
cardholder when all of this debt was incurred. It also calls into question as to whether this litigation was
commenced within one-year of the last payment or charge as required by Utah law as pointed out above.
5. Is Defendant Bound by the Terms of a Contract Issued After the Litigation was Commenced?
As noted above, plaintiff submitted as an exhibit the attachment to the November 11, 2009 billing
changing the terms of the agreement, yet this litigation was commenced by service on October 2, 2009 of a
summons and complaint dated September 9, 2009. Because the defendant had ceased making payments at
some point prior to the institution of this litigation, plaintiff cannot seriously be asserting there still was a
viable contractual relationship between the parties subject to a change of terms after the lawsuit has been
started. Due process requires that the rights of the parties be fixed as of the date of breach of the agreement
which in this case appears to have been sometime prior to plaintiff issuing either of the "agreements"
submitted as exhibits.
6. Is an Affidavit Admissible Just Because it is Notarized?
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The "affidavit of facts in support of plaintiff's motion for default judgment" has all the trappings of a
"robo-document." It begins "State of New York; County of New York." The first line of the affidavit states:
"I_____________, hereby certify as follows:" The blank line is competed by a two-line stamp "Marc
Davis, Assistant Custodian of Records." It is followed by a paragraph beginning " I am the ____Custodian
of Records" or the "Assistant Custodian of Records." The latter designation is checked. This document is
not in the form for an affidavit in New York. It does not begin with the affiant "swearing" to the truth of the
contents as required in New York, i.e. "being duly sworn deposes and says." The fact that the statement is
"sworn to" before a notary public does not make the contents of the document an affidavit in conformity
with New York practice. Although New York does not require any specific form for an oath [General
Construction Law §36] it must be "administered in a form calculated to awaken the conscience and impress
the mind of the
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person taking it in accordance with his 4 religious or ethical beliefs" [CPLR §2309(b)]. The "affidavit" does
not recite that Davis has read the statement and that the statements are true, so it does not rise to the
standards necessary to insure they are factual as set forth in Collins v AA Truck Renting Corp., 209 AD2d
363 (1994). The affiant does not state that he has sworn to the truth of the contents of the document.
Further, New York does not recognize "certification" as a means of authenticating the truth of the contents
of a document [See Practice Commentary by Patrick Connors after CPLR §3020 in regard to verification of
pleadings]. Perhaps such a practice is permitted in New Jersey where plaintiff's "legal" department is
located.
7. Are There Other Examples of Why Utah Law Cannot be Interpolated into New York Litigation?
An examination of the documents in the court file discloses some other errors to support the contention
that you cannot interpolate Utah law into New York litigation. The Rules of the Chief Administrator provide:
Every pleading, written motion, and other paper, served on another party or filed or submitted
to the court shall be signed by an attorney, or by a party if the party is not represented by an
attorney, with the name of the attorney or party clearly printed or typed directly below the
signature [22 NYCRR §130-1.1-a].
The summons and complaint in this matter lacks such a certification, as does the notice of entry of the
CPLR §325(d) transfer order, and the request of judicial intervention (which also lacks proof of service on
the defendant).
The affidavit of service of the additional mailing of the summons and complaint as required by CPLR
§3215(g)(2) in order to enter a default judgment, lacks both a certificate of conformity for the notarization
of the mailing in New Jersey and the mailing affidavit does not state that it was marked "personal and
confidential." Neither does the affidavit state that the envelope did not indicate that it was from an attorney
nor concerns an alleged debt as required by that statute.
Similarly, the affidavit of non-military service also lacks a certificate of conformity for the New Jersey
acknowledgment.
The affidavit of the employee of the plaintiff, along with the above noted documents submitted in
support of the motion are not in conformity with New York law and must be rejected. These failures to
comply with New York procedure make the entire motion defective.
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Page 8
B." I.O.U. one thousand dollars.' Signed X!. How is it you can write one thousand, but cannot write
your signature? (Nathan Detroit)
"I was good in arithmetic, but stunk in English." (Big Jule)5
Or, why is it that creditors can produce billing statements but lack the ability to deliver signed
agreements or billing statements showing actual use of the credit card?
8. Must There be Some Factual Basis to Support an Affidavit of Facts?
The "affidavit of facts" submitted by plaintiff's employee so as to be able to obtain a default judgment
[CPLR§3215(f)] contains some other questionable statements. The person making the alleged
"affidavit"(Davis) states "I have personal knowledge and authorized access to American Express' business
records regarding the account of the defendant,...and can therefore testify to the accuracy of the statements
contained herein." In the next paragraph Davis claims, "In such capacity, I have personal knowledge and
authorized access to Plaintiff's computer records and am able to determine as to when the current balance
on account number...became due." Unfortunately the "affidavit" gives no explanation as to how the
"computer records" are maintained, the method used to input account information into the computer, the
relationship between the computer records and the generation of monthly statements, and how the
computer system keeps track of the original cardholder agreement, its amendments and how and when they
are conveyed to the cardholder. There is also nothing to link these records to this defendant.
Davis goes on to state that based on these computer records he can determine "when the current
balance on the account...became due." Yet there is nothing in the "affidavit" indicating when the account
was open, when charges were incurred, when the last payment was made, when changes of the agreement
were mailed, when the changes went into effect, and how the total claimed due was calculated. The six
monthly statements clearly reflect an account in excess of $50,000.00 being claimed due, yet there is no
indication of how that sum was calculated. Davis states he has the ability to determine when the current
balance became due yet he does not provide the court with that information. Is that because it is not
available or nonexistent?
It should be noted that in the court file are the motion papers submitted by the plaintiff in the Supreme
Court where this application for a default judgment was first made prior to transfer to the Civil Court. An
"affirmation of facts" by "Angela Ramirez: Assistant Custodian of Records" is part of those pleadings. The
paragraphs of her "affirmation" almost mirror those in the "affidavit" of Davis. The court will not delve into
the intriguing issue as to when "consistent" or "boilerplate" legal pleading become "robo-signing" other
than to notice like the voice over in "Dragnet" the only difference may be that "the names have been changed
to protect the innocent." Plaintiff also corrected the error in the Supreme Court papers of having Ms.
Ramirez submit an "affirmation," something available only to attorneys, physicians and certain other
professionals and not
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an "assistant custodians of records" [CPLR §2106].
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Plaintiff, like Big Jule, apparently, is "good in arthimetic" and capable of producing a numerical total
but "stunk in English" and is incapable of establishing how that number was calculated by any verifiable
documentary evidence.
C. "But these-these dice ain't got no spots. They're blank." (Nathan Detroit)
"I had the spots taken off for luck. But I remember where the spots formerly were."(Big Jule)
"You are going to role blank dice and call em from remembering where the spots
formerly was?" (Nathan Detroit)
"Why not?" (Big Jule)
"I see no reason." (Nathan Detroit)6
Or, why some consumer credit agreements are like shooting craps with blank dice.
9. Are Choice of Law Provisions Valid if Selected Solely to Avoid New York Usury Law?
The "Applicable Law" provision of the cardholder agreement which plaintiff alleges governs this
transaction states: "This Agreement and your Account, and all questions about their legality, enforceability
and interpretation, are governed by the laws of the State of Utah (without regard to internal principles of
conflicts of law), and by applicable federal law. We are located in Utah, hold your account in Utah, and
entered into this Agreement with you in Utah."
That certainly is an interesting statement considering payments are to be sent to "American Express" 7
(not the named plaintiff) at a PO Box in Newark, New Jersey, and customer services and billing inquiries
are directed to a PO Box in El Paso, Texas. The alleged "Agreement" does not list any Utah address for the
plaintiff. Among the addresses set forth in agreement are ones notifying the consumer that if he or she
wants to challenge the accuracy of how the account is reported to consumer reporting agencies, such an
inquiry must be sent to a PO Box in Ft. Lauderdale, Florida; problems with electronic fund transfers get
sent to a PO Box in Phoenix, Arizona; problems with travel related electronic fund transfers also go to a PO
Box in Ft. Lauderdale, Florida; a Notice of Claim for return protection is made to a PO Box in Golden,
Colorado as do claims made pursuant to the baggage insurance coverage; Car Rental Loss and Damage
Claims are made to a PO Box in Cleveland, Ohio; and AMEX Assurance Company is located in Green Bay,
Wisconsin.
Page 10
And, oh yes, the Legal Department is in Ramsey, New Jersey.
In analyzing the legality of banks selecting a state having extremely favorable interest rates to govern
consumer credit transactions one court noted:
Although such a structuring of bank functions may be done "deliberately" in order to invoke
the more favorable usury laws of certain states,...the location of non-ministerial functions
must actually be shifted to the bank's home office to take advantage of the exception. [Citibank
(SD) NA v Hansen, 28 Misc 3d 195 (2010)].
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Nowhere in the Agreement or in the monthly bills submitted in support of the motion does a Utah address
appear. All of the locations listed in relation to this credit card take place somewhere other than Utah. In
fact, the alleged agreement makes it impossible to conclude that any meaningful functions concerning this
or any other American Express Credit Card accounts take place in Utah. A website called "iBanknet"
indicates that the plaintiff bank has only one branch in Utah employing 137 workers. In light of the millions
of American Express Credit Cards issued worldwide the court must conclude plaintiff must have an
extremely efficient workforce in Utah. Based on all of the above, it is obvious that the only connection with
Utah, is that the plaintiff selected that jurisdiction to form a "bank" solely for the purpose of availing itself
of the Utah laws which allow: unfettered interest rates in excess of the New York usury laws [UCA §15-1-1;
& UCA §70C-1-106]; the terms of the consumer credit "agreement" to be "as found in the parties' language"
[UCA 70C-1-302]; and permit the consumer to be bound by an agreement that they may or may not in fact
have ever received [UCA §70C-4-102].8
This court has on numerous occasions pointed out that if these statutes from states that permit parties
to agree on an interest rate were taken to its logical extreme, a charge of daily interest at the rate of 100
percent would be permitted. Apparently Utah would in fact accept such a charge as enforceable. The Utah
Department of Financial Institutions website under the heading "Consumer Tips: Interest Rates" provides:
Utah law does not specify an interest rate ceiling, but does have an "unconsionability"[sic]
provision (section 70C-7-106 of the Utah Code). Rates are determined by the market; in other
words, competition and demand determine the interest rate....
This paragraph is followed by a chart alerting the consumer of the amount of
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interest incurred if $2,000.00 is borrowed for 24 months at an "Annual Percentage Rate" of "7%; 14%; 36%
or 120% (emphasis added). The fact that the Department of Financial Institutions uses such an abnormally
high interest rate as an example and does not think that this is "unconscionable" not only shocks the
conscience of this court but would probably do so for a court in the Weimer Republic. 9
The rational for the ability to charge what previously throughout history would have been considered
usurious interest rates is Title 12 of the United State Code Annotated §85. Utah in fact refers to the federal
statute in justifying its current rate-less system [UCA §70C-1-106]. A reading of the federal law leads to the
conclusion that this is a perversion of the federal statute. Section 85 provides:
Any association may take, receive, reserve, and charge on any loan or discount made,...interest
at the rate allowed by the laws of the State, Territory, or District where the bank is located, or
at a rate of 1 per centum in excess of the discount rate on ninety-day commercial paper in
effect at the Federal reserve bank in the federal reserve district where the bank is located,
whichever is greater, and no more, and except that where by the laws of any State a different
rate is limited for banks organized under state laws, the rate so limited shall be allowed for
association organized or existing in any such State under title 62 of the Revised Statutes.
When no rate is fixed by the laws of the State, or Territory, or District, the bank may take,
receive, reserve, or charge a rate not exceeding 7 per centum, or 1 per centum in excess of the
discount rate on ninety-day commercial paper in effect at the Federal reserve bank in the
federal district where the bank is located, whichever may be the greater,... [See Marquette
National Bank v First of Omaha Service Corp., 439 US 299 (1978)].
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This section was passed by Congress to insure that national banks could compete effectively with state
banks and may have become anachronistic in an age where national and international banks are not only
the norm but are also establishing the practices governing loans and consumer credit transactions. Section
85 is still the law. Although the "cost of money," mortgage and other loan rates have been in single digits
for several years, for some reason, consumer credit finance charges have been in double figures with default
rates often in excess of 30%. In this case, the monthly statements presented by plaintiff show interest being
assessed at a rate in excess of 27%.
Currently the federal discount rate is.75% and has been at that level for at least one year. If this was
used as the basis for setting the rate under Section 85, interest would be 1.75% or the usury rate fixed in a
particular state. If a state did not have an interest rate,
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then the rate to be charged would be 7% as that is the maximum to be charged if the discount rate plus 1%
was less than that number. These are rates are nowhere near the finance charge credit card companies such
as plaintiff are imposing on their customers. Common sense might lead someone to conclude that a state
legislature not fixing a definite interest rate would trigger the default provisions of Section 85, however,
case law has held that if a legislature enacts a statute that permits the parties to set their own interest rate,
that is in effect legislative action negating the rate cap and protections of Section 85. These cases have
interpreted the term "fixed by the laws" as meaning "allowed by the laws" 10 [Daggs v Phoenix National
Bank, 177 US 549 (1900); Citibank, NA v Shapiro, 2010 WL 5550646 (Mass App Div)]. The federal
government has sought to preempt state usury laws [12 CFR §560.2; 12 CFR §560.110; Citibank (SD) NA v
Hansen, 28 Misc 3d 195 (2010)].
The language of these federal regulations seems to indicate a belief that there should be some cap on
interest rates even though none is fixed in the regulation. Allowing credit card issuers to charge rates so far
in excess of those permissible under Section 85 seems to be beyond the intention of the statute and perhaps
should be addressed by Congress so as to normalize credit card interest rate to be in-line with other
consumer credit rates currently prevailing.
This court has previously analyzed New York and Utah law in regard to which state's usury rule was
applicable to the consumer credit transaction and concluded that New York's interest rate of 16% had to be
applied. The court will not reiterate that analysis and findings in this decision but stands by the holding in
American Express Travel Related Service Co. v Assih, 26 Misc 3d 1016 (2009) and incorporates the
holdings in that case into this decision.
Further, if Utah law allows unfettered interest rates, the why does Utah still maintain a "criminal usury"
statute? UCA §76-6-520 provides:
A person is guilty of criminal usury when he knowingly engages in or directly or indirectly
provides financing for the business of making loans at a higher rate of interest or
consideration therefor than is authorized by law.
Perhaps there is a recognition that allowing the parties to fix the interest rate by agreement would at
some point create a usurious situation otherwise why keep the statute on the books? The rates being charged
by plaintiff is at a higher rate of interest than is "authorized by law" in New York and as pointed out in
American Express v Assih (supra), New York courts have permitted New York to apply its own usury laws
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to contractual choice of law provisions [A. Connor General Contracting, Inc. v Rols Capital Co., 145 AD2d
452 (1988).
Likewise if courts are not supposed to analyze the terms of consumer credit contracts to insure fairness
why does the Utah law apply an "unconscionability" standard
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to these agreements? UCA §70C-7-106 holds:
(1) With respect to a consumer credit agreement, if the court finds the agreement or any part
of the agreement to have been unconscionable at the time it was made, the court may refuse
to enforce the agreement, or it may enforce the remainder of the agreement without the
unconscionable clause if that will avoid any unconscionable result.
Under Utah case law a court should look to the following:
Factors which bear upon unconscionability are: 1) the use of printed form orboilerplate contracts drawn
by the party in the strongest economic position [citation omitted]; 2)excessive price or interest; 3) phrasing
clauses in language that is incomprehensible to a layman or that divert his attention from the problems
raised by them or the rights given up through them; 4) an overall imbalance in the obligations and rights
imposed by the bargain; 5) exploitation of the underprivileged, unsophisticated, uneducated and illiterate
[citation omitted];6) contract terms so one-sided as to oppress or unfairly surprise an innocent party
[citation omitted]; and 7) lack of opportunity for meaningful negotiation [citation omitted]. [Bekins Bar V
Ranch v Huth, 644 P2d 455 (1983)].
Clearly applying these tests of "unconscionability" from Utah law, an argument may be made that the
standard credit card agreement such as that used by plaintiff herein may in fact be unconscionable on it
face.
Conclusion:
One of these days in your travels a guy is going to come to you and show you a nice brand-new
deck of cards on which the seal is not yet broken, and this guy is going to offer to bet you that
he can make the Jack of Spades jump out of the deck and squirt cider in your ear. But son, do
not bet this man, for as sure as you stand there you are going to wind up with an earful of
cider.11
Credit card issuers and third party debt buyers have over the last few years been "squirting cider" in
the ears of the court system. Over the last five years, the number of consumer credit actions brought in the
New York City Civil Court has averaged about 270,00filings a year. Of that number almost 66.7% result in
default judgments being entered against debtors. Of the 33.7% of consumers who do answer the complaints,
in excess of 95% are unrepresented by counsel. Recent rulings by New York courts have challenged the basis
of the creditors' procedures in bringing these actions and have resulted in findings concerning service of
process by creditors that the procedures used were so questionable they might not even rise to "sewer
service." Consent orders vacating many of these judgments have been negotiated owing to these proven
abuses.
Page 14
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Historically, these creditors, especially third-party debt buyers do not bring to trial these consumer
credit cases and when they do, more often than not, the plaintiffs lack the ability to prove the necessary
elements of a prima facie case. Similarly, consumer credit plaintiffs who seek to enter a judgment by making
a summary judgment motion also, more often than not, fail to sustain their burden of proof when the papers
submitted in support of the application are scrutinized to any extent.
Because of the above history, this court has started to examine submissions marked for "inquest clerk"
[Collins Financial v Vitiglaino, 2011 WL 71478], motions to enter a default judgment such as presented
here, and assignments of judgments to third-party debt collectors [Chase Bank USA NA v Cardello, 27 Misc
3d 791 (2010)] and found that for the most part these submissions lack a "nano" of a "modicum" of a
"scintilla" of a prima facie case so as to be entitled to a judgment whether it be by default or otherwise. The
court must wonder if this seemingly industry-wide problem exists because there is either an inability to
provide the necessary documentation or just an unwillingness. Most debtors who do appear and answer,
other than those alleging identity theft, acknowledge that they had a credit card and do owe an amount of
money, but challenge the amount due the plaintiff. Consistently plaintiffs are unable to produce statements
showing use of the credit card by the debtor. Billing statements that are produced, such as in this case,
reflect some existing balance not related to purchases and interest charges which often bring the amount
owed to a sum beyond most of the debtors ability to pay. Often it is a sum that had the debtor applied for a
credit line of that amount, would have resulted in a denial of credit by the plaintiff.
The utter failure of large numbers of consumer credit plaintiffs to prove their cases has created
substantial problems requiring the courts to take steps to insure that the due process rights of the
unrepresented debtors and even defaulting defendants are protected.
This court believes that people who make purchases using their credit cards should pay for them.
However, when they do not pay the debt, and plaintiff's use the court system to enforce the obligation, the
rules of evidence and legal precedents existing will then govern the transaction. If this is creating the
impression that the courts are "pro-consumer" the credit card industry need only to look in the mirror to
see the real reason for this seeming intense judicial scrutiny. Plaintiff's should spend more time putting all
fifty-two cards in the deck rather than just a Jack of Spades that can squirt cider in the court's ear.
Plaintiff's motion to enter a default judgment is denied. The clerk will restore the case to the "inquest
by court" calendar upon the filing of the required forms and payment of the necessary fees if any. On the
inquest date, plaintiff will appear with a witness to testify who is prepared to correct all of the defects set
forth herein and prove a prima facie case under the laws of the state of New York.
Page 15
Based on the above and the finding of this court in American Express v Assih, plaintiff should be
prepared to recalculate the amount owed using the interest rate established by New York's usury law.
Plaintiff should be prepared to establish when the contract was breached by the defendant, the charges
made which constitute the amount claimed due and whether the correct statute of limitations is only one
year as found by the court.
The foregoing constitutes the decision and order of the court.
Dated: March 14, 2011
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Staten Island, NYHON. PHILIP S. STRANIERE
Judge, Civil Court
ASN____by____

-------Notes:
1.Nathan Detroit to Big Jule, "Guys & Dolls" music & lyrics by Frank Loesser, book by Jo Swerling &
Abe Burrows. Based primarily on the Damon Runyon short-story "The Idyll of Miss Sarah Brown."
2.

"Poor Richards Almanack" was printed by Benjamin Franklin in Philidelphia 1732-1758

3."Harvey" is a Pulitizer Prize written play writtin by Mary Chase and produced in 1944. People ar more
familier with the 1950's film version which starred Jane Stewart as "Elwood P. Dowd" and "Harvey" as
"Harvey" to be accurate Harvey is a six-foot, three-and-one-half-inch tall pooka who appears as a rabbit.
4.

This section has not been made gender neutral by the legislature.

5.

"Guys & Dolls"

6.7.6.

Guys & Dolls"

7. A search of the New York Department of State, Division of Corporations discloses fourteen (14)
entities registered in New York containing the words "American Express"-none of which are the plaintiff.
So just who is receiving and processing payment checks?
8. Apparently at one time there was an entity known as "American Express Bank Ltd." with its principal
place of business in New York. This entity entered into a "written agreement" with the New York State
Banking Department on August 6, 2007 because "there are deficiencies in the Bank's compliance with
applicable federal and state laws,..." The plaintiff herein, American Express Bank FSB, was apparently
formed in 2000 and has no branches but one office in Salt Lake City, Utah.
9. The term Weimer Republic refers to the period of Germany history between the end of World War I
in 1918 and the rise of Nazi Germany in 1933. During the period 1921-1923 inflation was rampant in
Germany and interest rates skyrocketed to unheard of heights.
10.

The court has yet to find a thesaurus that lists "fixed" as a synonym for "allowed."

Sky Masterson's relating to Nathan Detroit the advice given him by his father concerning sure bets.
From "Guys & Dolls."
11.

--------
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FACTORING AND SECURITY AGREEMENT



FACTORING AND SECURITY AGREEMENT (this “Agreement”), dated as of
September 21, 2007, by and between Cordia Corporation, a Nevada Corporation, as Seller and
Subservicer, and THERMO CREDIT, LLC, a Colorado limited liability company, as Purchaser
and Master Servicer.



WITNESSETH:



WHEREAS, the Seller desires to factor certain of its telecommunication receivables and
the Purchaser is in the business of factoring certain telecommunication receivables from time to
time;



WHEREAS, the Purchaser may, but shall not be required to act in the capacity of Master
Servicer to perform certain servicing, administrative and collection functions in respect of the
receivables purchased by the Purchaser under this Agreement (the “Purchased Receivables”);



WHEREAS, the Purchaser and the Master Servicer desire that the Subservicer be
appointed to perform certain servicing, administrative and collection functions in respect of the
Purchased Receivables; and




WHEREAS, the Seller has been requested, and is willing, to act as the Subservicer.
NOW, THEREFORE, the parties agree as follows:




ARTICLE I - DEFINITIONS
Section 1.1

Certain Defined Terms. Capitalized terms used in this Agreement have
the respective meanings set forth on Exhibit A, or as elsewhere provided in this Agreement. In
the event of a conflict, the meaning given in Exhibit A shall prevail.



Section 1.2

Other Terms. All accounting terms not specifically defined in this
Agreement shall be construed in accordance with generally accepted accounting principles. All
terms used in Article 9 of the UCC, and not specifically defined in this Agreement, are used in
this Agreement as defined in such Article 9.




ARTICLE II - PURCHASE AND SALE; ESTABLISHMENT OF ACCOUNTS
Section 2.1

Offer to Sell. Seller shall offer to sell, transfer, assign and set over to
Purchaser those Eligible Receivables set forth on a list of such Eligible Receivables which such
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list shall be delivered by the Seller to the Purchaser no later than three (3) Business Days prior to
each Purchase Date.



Section 2.2

Purchase of Receivables. Upon receipt of the list of Eligible Receivables
pursuant to Section 2.1, the Master Servicer, in its sole discretion, will confirm which of the
Eligible Receivables offered by Seller that the Purchaser will Purchase. The Purchase of such
Receivables shall occur upon payment of the Advance Amount. Upon Purchase of the
Receivables, Seller shall be deemed to have sold, transferred, assigned, set over and conveyed to
Purchaser, without recourse except as expressly provided herein, all of Seller’s right, title and
interest in and to the Purchased Receivables. The Seller shall not take any action inconsistent
with such ownership and shall not claim any ownership in any Purchased Receivable. The
Seller shall indicate in its Records that ownership interest in any Purchased Receivable is held
by the Purchaser. In addition, the Seller shall respond to any inquiries with respect to
ownership of a Purchased Receivable by stating that it is no longer the owner of such Purchased
Receivable and that ownership of such Purchased Receivable is held by the
Purchaser. Documents relating to the Purchased Receivables shall be held in trust by the Seller
and the Subservicer, for the benefit of the Purchaser as the owner of the Purchased Receivables,
and possession of any Required Information relating to the Purchased Receivables so retained is
for the sole purpose of facilitating the servicing of the Purchased Receivables and carrying out
the terms of this Agreement. Such retention and possession is at the will of the Purchaser and
in a custodial capacity for the benefit of the Purchaser only.



Section 2.3

Purchase Price and Payment. The Purchase Price for Receivables
purchased on any Purchase Date shall be an amount equal to the aggregate Net Values of such
Purchased Receivables. The Advance Amount shall be the Net Value of the Purchased
Receivables after deducting applicable LEC and billing fees, adjustments and reserves (or an
estimate thereof) and application of the Gross Liquidation Rate, reduced by (a) the Discount
Fees as of such Purchase Date, (b) the amount, if any, by which the Thermo Contingency
Account is less than the Specified Thermo Contingency Account Balance as of such Purchase
Date, (c) any Rejected Receivable Amount not otherwise paid pursuant to Section 4.4, and (d)
other amounts due the Purchaser in accordance with this Agreement. The Advance Amount
shall be paid to the Seller by immediately available funds on the Purchase Date. At any time
the Net Value of outstanding Purchased Receivables shall not exceed the Purchase
Commitment.



Section 2.4

Establishment of Accounts; Conveyance of Interests Therein;
Investments. (a) Except as may otherwise be established by Purchaser, in writing, a Lockbox
Account will be established or assigned, as the case may be, for the benefit of the Purchaser into
which all Collections from Payors with respect to Receivables shall be deposited. The Lockbox
Account will be maintained at the expense of the Seller. The Seller agrees to deposit all
Collections it receives with respect to Receivables in said Lockbox Account and will instruct all
Payors to make all payments on Receivables to said Lockbox Account. All funds in said
Lockbox Account will be remitted as instructed by the Master Servicer in accordance with the
terms of this Agreement.
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(b)

The Purchaser has established and shall maintain the Thermo
Contingency Account.



(c)

The Seller does hereby sell, transfer, assign, set over and convey to the
Purchaser all right, title and interest of the Seller in and to all amounts deposited, from time to
time, in the Lockbox Account, and Thermo Contingency Account. Any Collections relating to
Receivables held by the Seller or the Subservicer pending deposit to the Lockbox Account as
provided in this Agreement, shall be held in trust for the benefit of the Purchaser until such
amounts are deposited into the Lockbox Account. All Collections in respect of Purchased
Receivables received by the Seller and not deposited directly by the Payor in the Lockbox
Account shall be remitted to the Lockbox Account no later than the following Business Day, and
if such Collections are not remitted on a timely basis, in addition to its other remedies
hereunder, the Purchaser shall be entitled to receive the Misdirected Payment Fee.



Section 2.5

Grant of Security Interest. It is the intention of the parties to this
Agreement that payment of the Advance Amount by the Purchaser to the Seller for Purchased
Receivables to be made under this Agreement shall constitute an absolute sale of such
Purchased Receivables and not a loan. In the event, however, that a court of competent
jurisdiction were to hold that the transaction evidenced by this Agreement constitutes a loan
and not a purchase and sale, it is the intention of the parties that this Agreement shall constitute
a security agreement under the UCC and any other applicable law, and that the Seller shall be
deemed to have granted to the Purchaser a first priority perfected security interest in all of the
Seller’s right, title and interest in, to and under: the Purchased Receivables; the Records; all
payments of principal of or interest on such Purchased Receivables; all amounts on deposit
from time to time in the Lockbox Account and the Thermo Contingency Account; all other
rights relating to and payment made under this Agreement, and all proceeds of any of the
foregoing.



Section 2.6

Further Action Evidencing Purchases. The Seller agrees that, from time
to time, at its expense, it will promptly execute and deliver all further instruments and
documents, and take all further action, that may be necessary or appropriate, or that the
Purchaser may reasonably request, in order to perfect, protect or more fully evidence the
transfer of ownership of and its security interest in the Purchased Receivables and other assets
in which Seller grants to Purchaser a security interest in accordance with Section 8.2 below, and
to enable the Purchaser to exercise or enforce any of its rights under this Agreement.




ARTICLE III - CONDITIONS OF PURCHASES
Section 3.1

Conditions Precedent to All Purchases. Each Purchase from the Seller
by the Purchaser shall be subject to the conditions precedent that as of each Purchase Date:
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(a)
No Event of Seller Default has occurred and the Seller is in compliance
with each of its covenants and representations set forth in Sections 4.1 and 4.2 of this
Agreement;



(b)

The Seller shall have delivered to the Purchaser a complete copy of all of
Seller’s then current Carrier Agreements, Clearinghouse Agreements and Billing and Collection
Agreements and any amendment or modification of such agreements;



(c)

The Seller shall have delivered to the Purchaser a copy of each written
notice delivered by or received by either the Carrier, Billing and Collection Agent,
Clearinghouse Agent or the Seller with respect to any Carrier Agreements, Clearinghouse
Agreements and/or the Billing and Collection Agreements;



(d)

The Seller shall have delivered to the Purchaser evidence satisfactory to
the Purchaser of consent to service or other properly documented LOA’s (including both paper
and electronic) for the Payors;



(e)
The Termination Date shall not have occurred;



(f)

The Seller shall have taken such other action, including but not
limited to delivery of an opinion of counsel in the form of Exhibit D hereto, and
delivered such other approvals, opinions or documents to the Purchaser, as the
Purchaser may reasonably request;

(g)

The Seller shall offer to Purchaser a copy of all sales scripts and LOA’s to
be independently reviewed by a mutually agreeable third party and Seller cannot significantly
deviate from the language of the script or LOA without providing a copy of such changes to
Purchaser;



(h)

To the extent the Seller markets through telemarketing, Seller shall
subscribe to both state and federal, as the case may be, do not call lists and will comply with all
changes and revisions to such rules. In addition, Seller shall utilize an independent third-party
verification company to verify all telemarketing orders for service; and



(i)

Seller shall provide Purchaser with proofs of previous, current and
ongoing compliance with both Federal and State USF contributions which includes copying
Purchaser on all Form 409 A’s and Q’s that are filed by Seller.
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ARTICLE IV - REPRESENTATIONS, WARRANTIES
AND COVENANTS OF THE SELLER
Section 4.1

Representations, Warranties and Covenants as to the Seller. The Seller
represents and warrants to the Purchaser and Master Servicer, as of the date of the initial
Purchase Date and as of each Purchase Date thereafter, as follows:



(a)

The Seller is duly organized, validly existing and in good standing under
the laws of its state of incorporation or other formation and is duly qualified to do business and
is in good standing in each jurisdiction in which it is doing business and has the power and
authority to own and convey all of its properties and assets and to execute and deliver this
Agreement and the Related Documents and to perform the transactions contemplated thereby;
and each is the legal, valid and binding obligation of the Seller enforceable against the Seller in
accordance with its terms;



(b)

The execution, delivery and performance by the Seller of this Agreement
and the Related Documents and the transactions contemplated thereby (i) have been duly
authorized by all necessary corporate or other action on the part of the Seller, (ii) do not
contravene or cause the Seller to be in default under (A) any contractual restriction contained in
any loan or other agreement or instrument binding on or affecting the Seller or its property; or
(B) any law, rule, regulation, order, writ, judgment, award, injunction, or decree applicable to,
binding on or affecting the Seller or its property and (iii) do not result in or require the creation
of any Adverse Claim upon or with respect to any of the property of the Seller (other than in
favor of the Purchaser as contemplated hereunder), all as more fully certified by the Seller in the
form of Exhibit C attached hereto;



(c)

There is no court order, judgment, writ, pending or threatened action,
suit or proceeding, of a material nature against or affecting the Seller, its officers, managers or
directors, or the property of the Seller, in any court or tribunal, or before any arbitrator of any
kind or before or by any Governmental Authority (i) asserting the invalidity of this Agreement
or any of the Related Documents, (ii) seeking to prevent the sale and assignment of any
Receivable or the consummation of any of the transactions contemplated thereby, (iii) seeking
any determination or ruling that might materially and adversely affect the Seller, this
Agreement, the Related Documents, the Receivables, the Contracts or any LOA, or (iv) asserting
a claim for payment of money in excess of $50,000;



(d)

The primary business of the Seller is the provision of telecommunication
services and/or equipment. All license numbers issued to the Seller by any Governmental
Authority are set forth on Schedule 2 and the Seller has complied in all material respects with
all applicable laws, rules, regulations, orders and related Contracts and all restrictions
contained in any agreement or instrument binding on or affecting the Seller, and has and
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maintains all permits, licenses, certifications, authorizations, registrations, approvals and
consents of Governmental Authorities or any other party necessary for the business of the Seller
and each of its subsidiaries;



(e)

The Seller (i) has filed and paid on a timely basis all taxes and
corresponding tax returns (federal, state and local ) required to be filed and has paid or made
adequate provisions for the payment of all taxes, assessments, and other governmental charges
due from the Seller; (ii) the financial statements of the Seller, copies of which have been
furnished to the Purchaser, fairly present the financial condition of the Seller, all in accordance
with generally accepted accounting principles consistently applied; (iii) since June 30, 2007,
there has been no material adverse change in any such condition, business or operations; and
(iv) the Seller has delivered to the Purchaser within 45 days after the end of each subsequent
three month period, and, 90 days after the fiscal year end of the Seller, the financial statements,
including balance sheet, income statement and statement of cash flows prepared in accordance
with generally accepted accounting principles, of the Seller as of the end of such three-month
period or fiscal year, as the case may be, certified by the chief financial officer and chief
executive officer of the Seller;



(f)

All information furnished by or on behalf of the Seller to the Master
Servicer or the Purchaser in connection with this Agreement is true and complete in all material
respects and does not omit to state a material fact and the sales of Purchased Receivables under
this Agreement are made by the Seller in good faith and without intent to hinder, delay or
defraud present or future creditors of the Seller;



(g)

The Lockbox Account is the only lockbox account to which Payors have
been instructed to direct Receivable proceeds and each Payor of an Eligible Receivable has been
directed upon its receipt of the notice attached hereto as Exhibit B, which such notice was
mailed not less than two (2) Business Days prior to the Purchase Date, to remit all payments
with respect to such Receivable for deposit in the Lockbox Account;


(h)
The principal place of business and chief executive office of the Seller are
located at the address of the Seller set forth under its signature below and there are not now,
and during the past four months there have not been, any other locations where the Seller is
located (as that term is used in the UCC) or keeps Records except as set forth in the designated
space beneath its signature line in this Agreement;



(i)

The exact name of the Seller as it appears in its Articles of Incorporation,
Formation or Organization is as set forth at the beginning of this Agreement and, except as set
forth on Schedule 3, the Seller has not changed its legal name in the last six (6) years, and
during such period, the Seller did not use, nor does the Seller now use any tradenames,
fictitious names, assumed names or “doing business as” names;
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(j)
The federal taxpayer identification number of the Seller is as set forth
under its signature below;



(k)

The Seller has not done anything to impede or interfere with the
collection by the Purchaser of the Purchased Receivables and shall not, without Purchaser’s
prior written consent, amend, waive or otherwise permit or agree to any deviation from the
terms or conditions of any Purchased Receivable or any related Carrier Agreement,
Clearinghouse Agreement, Billing and Collection Agreement, Contract or LOA which (i) may
create an Adverse Claim with respect to any Receivable or (ii) would materially affect the ability
of the Subservicer or the Master Servicer to act in each’s capacity as such; and



(l)

For federal income tax reporting and accounting purposes, the Seller will
treat the sale of each Purchased Receivable pursuant to this Agreement as a sale of, or absolute
assignment of its full right, title and ownership interest in such Purchased Receivable to the
Purchaser.



(m)

The Seller represents and warrants that the services they are providing
are in compliance with the tariffs and relevant orders filed with or issued by the appropriate
regulatory agency.




Section 4.2

Representations and Warranties of the Seller as to Purchased
Receivables. With respect to each Purchased Receivable sold pursuant to this Agreement the
Seller represents and warrants, as of the date hereof and as of the date of each subsequent
Purchase Date, as follows:



(a)

Such Purchased Receivable (i) includes all the Required Information; (ii)
is the liability of Eligible Payor and (iii) was created by the provision or sale of
telecommunication services or equipment by the Seller in the ordinary course of its business;
(iv) has a Purchase Date no later than 45 days after its Billing Date; (v) is not a Purchased
Receivable as to which, as of any Determination Date, payment by the Payor of such Receivable
has been received and is not duplicative of any other Receivable; and (vi) is owned by the Seller
free and clear of any Adverse Claim, and the Seller has the right to sell, assign and transfer the
same and interests therein as contemplated under this Agreement without consent other than
those secured and delivered to the Purchaser on or prior to the Closing Date from any
Governmental Authority, the Payor, a Carrier, the Billing and Collection Agent, the
Clearinghouse Agent or any other Person.


(b)
The Eligible Receivable Amount set forth in the applicable Required
Information of such Receivable is payable in United States Dollars and shall not exceed with
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respect to any one individual Payor of any Payor Class the amounts or percentages (%) reflected
in Schedule 1, unless approved in writing by the Purchaser in advance, other than an Eligible
Receivable payable under a Billing and Collection Agreement as set forth on the
attached Schedule 4, and is net of any adjustments or other modifications contemplated by any
Carrier Agreement, Clearinghouse Agreement, Billing and Collection Agreement or otherwise
and neither the Receivable nor the related Carrier Agreement, Clearinghouse Agreement,
Billing and Collection Agreement or Contract has or will be compromised, adjusted, extended,
satisfied, subordinated, rescinded, set-off or modified by the Seller, the Payor, the Carrier, the
Clearinghouse Agent or the Billing and Collection Agent, and is not nor will be subject to
compromise, adjustment, termination or modification, whether arising out of transactions
concerning the Contract, any Carrier Agreement, Clearinghouse Agreement, Billing and
Collection Agreement or otherwise; and



(c)

There are no procedures or investigations pending or threatened before
any Governmental Authority (i) asserting the invalidity of such Receivable, Carrier Agreement,
Clearinghouse Agreement, Billing and Collection Agreement, LOA or such Contract; (ii)
asserting the bankruptcy or insolvency of the related Payor; (iii) seeking the payment of such
Receivable or payment and performance of the related Carrier Agreement, Clearinghouse
Agreement, Billing and Collection Agreement, or such other Contract or LOA; or (iv) seeking
any determination or ruling that might materially and adversely affect the validity or
enforceability of such Receivable or the related Carrier Agreement, Clearinghouse Agreement,
Billing and Collection Agreement, or such other Contract or LOA.



Section 4.3

Negative Covenants of the Seller. The Seller shall not, without the
written consent (except as otherwise noted) of the Purchaser and the Master Servicer:



(a)

Create, purport to create or suffer to exist any Adverse Claim or lien upon
any Receivable and related Contracts, its Customer Base, the Lockbox Account, or any other
account in which any Collections of any Receivable are deposited, or assign any right to receive
income in respect of any Receivable;



(b)

Submit or permit to be submitted to Payors any invoice for
telecommunication services or equipment rendered by or on behalf of Seller which contains a
“pay to” address other than the Lockbox Account;



(c)

Consent may not be required tomake any change to (i) the location of its
chief executive office or the location of the office where Records are kept or (ii) its corporate
name or use any tradenames, fictitious names, assumed names or “doing business as” names;
however, notification thereof will be given to Purchaser.



(c)
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Make any change to or file for a new federal taxpayer identification
number; or;



(d)

Enter into or execute any Clearinghouse Agreement or Billing and
Collection Agreement (other than those listed on Schedule 4 hereof) or any amendment or
modification thereof.



Section 4.4
Repurchase Obligations.

Upon discovery by any party to this
Agreement of a breach of any representation or warranty in Sections 4.1 or 4.2 of this Article IV
which materially and adversely affects the value of a Purchased Receivable or the interests of
the Purchaser therein (herein a “Rejected Receivable”), the party discovering such breach shall
give prompt written notice to the other parties to this Agreement. Thereafter, on the next
Purchase Date, the Net Value of the Rejected Receivables shall be deducted from the Purchase
Price of the Eligible Receivables pursuant to Section 2. To the extent the amount of that
Advance Amount is insufficient, Purchaser shall make demand upon the Seller to pay any such
deficiency to the Purchaser within three (3) Business Days of receipt of notice from
Purchaser. Upon payment of the amount due by the Seller to the Purchaser under this Section
4.4, the subject Purchased Receivable will be reconveyed to the Seller without recourse.



Section 4.5

Commitment Fee. The Seller will pay to the Purchaser the Commitment
Fee. The initial Commitment Fee will be the amount or percentage (%) reflected in Schedule 1,
and will be payable in installments as reflected in Schedule 1. Any increases in the Purchase
Commitment will require payment of additional Commitment Fees of the amount or percentage
(%) reflected in Schedule 1 payable at the time of the increase. The Commitment Fee shall be
deemed earned and payable upon execution of this Agreement and shall be deducted from the
Advance Amount when due.



Section 4.6

Discount Fees. Seller shall pay to Purchaser an initial Discount Fee of the
amount or percentage (%) reflected in Schedule 1, as adjusted from time to time. If uncollected
after 120 days from the Billing Date, the Billed Amount will be deemed uncollectible and a
Rejected Receivable. The Discount Fees shall be deducted from the Advance Amount.




ARTICLE V - ACCOUNTS ADMINISTRATION
Section 5.1

Appointment of Master Servicer. Purchaser may from time to time
appoint and delegate to a third party the duties of Master Servicer under this Agreement. If a
third party Master Servicer is appointed, Purchaser shall so notify Seller, and such notice shall
be deemed to confirm to Seller that Purchaser has appointed the Master Servicer (including any
successors thereto), its agent and attorney-in-fact, with full power of substitution, to take any
and all reasonable steps in the Seller’s name and on the Seller’s behalf necessary or desirable in
the determination of the Master Servicer to collect all amounts due under any and all Purchased
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Receivables, process all Collections, commence proceedings with respect to enforcing payment
of such Purchased Receivables and the related Contracts, and adjusting, settling or
compromising the account or payment thereof. Upon receipt of Purchaser’s notice of
appointment, the Seller shall furnish the Master Servicer (and any successors thereto) with any
specific powers of attorney and other documents necessary or appropriate to enable the Master
Servicer to carry out its servicing and administrative duties under this Agreement, and shall
cooperate with the Master Servicer to the fullest extent in order to ensure the collectability of the
Purchased Receivables. To the extent the Purchaser shall have delegated its duties with respect
to any Purchased Receivable or related Contracts, it shall not be obligated to perform any of the
obligations of the Master Servicer hereunder.



Section 5.2

Lockbox Account. The Purchaser and the Master Service acknowledge
that certain amounts deposited in the Lockbox Account may relate to Receivables other than
Purchased Receivables and that such amounts continue to be owned by the Seller. All such
amounts shall be administered in accordance with Section 5.4.



Section 5.3

Determinations of the Master Servicer. On each Determination Date,
the Master Servicer will determine:



(a)

the Net Value of all Purchased Receivables which have become Rejected
Receivables since the prior Purchase Date (the “Rejected Receivable Amount”);



(b)

the amount of Collections up to the Purchase Price of all Purchased
Receivables received since the prior Determination Date (the “Paid Receivables Amount”);



(c)

the Net Value of all Purchased Receivables which have become Defaulted
Receivables since the prior Purchase Date (the “Defaulted Receivable Amount”);


(d)
the aggregate amount deposited in the Lockbox Account in excess of the
Purchase Price of each Purchased Receivable, including Collections pertaining to Receivables
not purchased under this Agreement, since the prior Determination Date (the “Excess
Collection Amount”); and



(e)

the Net Value of all Purchased Receivables less the Rejected Receivable
Amount and the Defaulted Receivable Amount as of the current Determination Date (the
“Current Net Value Amount”).


The Master Servicer’s determinations of the foregoing amounts shall be conclusive in the
absence of manifest error. The Master Servicer shall provide to Seller and Purchaser on a
monthly basis a settlement statement setting forth the determinations made by it under this
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Section 5.3. The Master Servicer shall timely notify the Purchaser and Seller of such
determinations.



Section 5.4

Distributions from Accounts. (a) On each Determination Date, following
the determinations set forth in Section 5.3, the Master Servicer will distribute any amount owed
to the Seller pursuant to Section 5.3 by wire transfer.



(b)

Until the Termination Date, with reasonable best efforts on each Purchase
Date or in any event within two (2) Business Days of each such Purchase Date, the Master
Servicer shall pay to the Purchaser all amounts due and owing the Purchaser in accordance
with this Agreement and pay the balance, if any, to the Seller by wire
transfer; provided, however, with respect to Receivables processed or cleared pursuant to any
Carrier Agreement, Clearinghouse Agreement or Billing and Collection Agreement, if
applicable, any Excess Collection Amount shall be retained by the Purchaser until such time
that the Seller’s billing cycle (or batch) to which such Excess Collection Amount applies is
deemed closed by the Purchaser which, absent the occurrence of an Event of Seller Default and
provided that the Purchaser has received information in sufficient form and format to allow the
Purchaser to properly apply and/or post Collections against Purchased Receivables, will occur
no later than the next immediate Purchase Date following such determination to an account
designated by the Seller.



Section 5.5

Allocation of Moneys following Termination Date. (a) Upon the
occurrence of a Termination Date hereunder, the Master Servicer shall administer and monitor
the Lockbox Account and any and all Collections and apply the amount of such Collections to
the outstanding Net Value of Purchased Receivables. To the extent any Purchased Receivable
becomes a Defaulted Receivable, the Purchaser may withdraw an amount equal to such
Defaulted Receivable Amount from the Thermo Contingency Account and deposit such amount
in the Lockbox Account, provided, however, that such recourse is expressly limited to the
monies which comprise the Thermo Contingency Account at the time of the Termination Date
which shall not at any time exceed the Specified Thermo Contingency Account
Balance. Thereafter, any Excess Collection Amount which relates to Receivables not purchased
by the Purchaser may not be used for deposit to the Thermo Contingency Account and shall be
otherwise administered in accordance with this Agreement.



(b)

In any event, following the Termination Date and the Purchaser’s receipt
of the Termination Fee, if any, the Seller may, at its option, repurchase all previously Purchased
Receivables by depositing with the Purchaser the then aggregate uncollected portion of the
Advance Amount with respect to such Purchased Receivables. Following such payment and
any other amount due and owing the Purchaser under this Agreement, including without
limitation any due but unpaid Commitment Fees or Discount Fees, this Agreement shall be
deemed terminated.



(c)
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On the first Determination Date on which the aggregate Net Value of all
Purchased Receivables (other than Defaulted Receivables) is less than the aggregate amount
remaining in the Thermo Contingency Account, the Master Servicer shall disburse all remaining
amounts held in the Thermo Contingency Account to the Seller and all interests of the
Purchaser in all Purchased Receivables owned by the Purchaser shall be reconveyed and
reassigned by the Purchaser to the Seller, without recourse. Following such disbursement and
reconveyance, this Agreement shall be deemed terminated.




ARTICLE VI - APPOINTMENT OF THE SUBSERVICER
Section 6.1

Appointment of the Subservicer. As consideration for the Seller’s
receipt of Excess Collection Amount, the Master Servicer and the Purchaser hereby appoint the
Seller and the Seller hereby accepts such appointment to act as Subservicer under this
Agreement. The Subservicer shall service the Purchased Receivables and enforce the
Purchaser’s respective rights and interests in and under each Purchased Receivable and each
related Contract or LOA; and shall take, or cause to be taken, all such actions as may be
necessary or advisable to service, administer and collect each Purchased Receivable all in
accordance with (i) customary and prudent servicing procedures for telecommunication
receivables of a similar type, and (ii) all applicable laws, rules and regulations; and shall serve
in such capacity until the termination of its responsibilities pursuant to Section 6.4 or 7.1. The
Subservicer may, only with the prior consent of the Purchaser, subcontract with a third party
for billing, collection, servicing or administration of the Receivables. Any termination or
resignation of the Subservicer under this Agreement shall not affect any claims that the
Purchaser may have against the Subservicer for events or actions taken or not taken by the
Subservicer arising prior to any such termination or resignation.



Section 6.2

Duties and Obligations of the Subservicer. (a) The Subservicer shall at
any time permit the Purchaser, the Master Servicer or any of their representatives to visit the
offices of the Subservicer and examine and make copies of all Servicing Records;



(b)

The Subservicer shall notify the Purchaser or the Master Servicer of any
action, suit, proceeding, dispute, offset, deduction, defense or counterclaim that is or may be
asserted by any Person with respect to any Purchased Receivable;



Section 6.3

Subservicing Expenses. The Subservicer shall be required to pay for all
expenses incurred by the Subservicer in connection with its activities hereunder (including any
payments to accountants, counsel or any other Person) and shall not be entitled to any payment
or reimbursement therefor.



Section 6.4

Subservicer Not to Resign. The Subservicer shall not resign from the
duties and responsibilities hereunder except upon Purchaser’s or Master Servicer’s
determination that (a) the performance of Subservicer’s duties hereunder has become
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impermissible under applicable law and (b) there is no reasonable action which the Subservicer
could take to make the performance of its duties hereunder permissible under applicable law
evidenced as to clause (a) above by an opinion of counsel to such effect delivered to the
Purchaser.



Section 6.5

Authorization of the Master Servicer. Should the Subservicer ever be
released of its duties for whatever reason, the Seller hereby authorizes and irrevocably appoints
the Master Servicer (including any successors thereto), its agent and attorney in fact, with full
power of substitution, to take any and all reasonable steps in the Seller’s name and on the
Seller’s behalf necessary or desirable in the determination of the Master Servicer to collect all
amounts due under any and all Purchased Receivables, process all Collections, commence
proceedings with respect to enforcing payment of such Purchased Receivables and the related
Contracts, and adjusting, settling or compromising the account or payment thereof. The Seller
shall furnish the Master Servicer (and any successors thereto) with any specific powers of
attorney and other documents necessary or appropriate to enable the Master Servicer to carry
out its servicing and administrative duties under this Agreement, and shall cooperate with the
Master Servicer to the fullest extent in order to ensure the collectability of the Purchased
Receivables.




ARTICLE VII - EVENTS OF SELLER DEFAULT
Section 7.1

Events of Seller Default. If any of the following events (each, an “Event
of Seller Default”) shall occur and be continuing:



(a)

The Seller (either as Seller or Subservicer) shall materially fail to perform
or observe any term, covenant or agreement contained in this Agreement;
(b)


An Insolvency Event shall have occurred;


(c)
There is a material breach of any of the representations and warranties of
the Seller as stated in Sections 4.1 or 4.2 that has remained uncured for a period of 10 days
following receipt of written notice with respect thereto;



(d)

Any Governmental Authority shall file notice of a lien with regard to any
of the assets of the Seller or with regard to the Seller which remains undischarged for a period
of 30 days after receipt;



(e)

As of the first day of any month, the aggregate Net Value of Purchased
Receivables which became Defaulted Receivables or Rejected Receivables during the prior
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three-month period shall exceed 5.0% of the average aggregate Net Values of all Purchased
Receivables then owned by the Purchaser at the end of each of such three months;



(f)

This Agreement shall for any reason cease to evidence the transfer to the
Purchaser (or its assignees or transferees) of the legal and equitable title to, and ownership of,
the Purchased Receivables;



(g)

The termination of any Clearinghouse Agreement, if applicable, and/or
any Carrier Agreement or Billing and Collection Agreement for any reason whatsoever absent
the consummation of a substitute Clearinghouse Agreement, Carrier Agreement and/or Billing
and Collections Agreement, as the case may be, and without the Seller’s prior written consent,
and/or any invoice due and owing by the Seller relating to any Carrier Agreement,
Clearinghouse Agreement or Billing and Collection Agreement has become more than thirty
days past due;



(h)

The amount deposited hereunder (net of withdrawals required
hereunder) in the Thermo Contingency Account has remained at less than the Specified Thermo
Contingency Account Balance for fourteen consecutive days; or


L
The Seller shall be in violation or default of any regulation, requirement,
citation, statute, mandate, notice or decree of a Governmental Authority, with the exception of
alleged slamming and do not call violations and customer billing disputes that result in
complaints being filed with the Public Utility Commission or Federal Communications
Commission that occur in the ordinary course of business unless such issues are of an escalating
and consistent nature leading to the potential revocation of authority, and fail to remedy such
violation within any available grace period, if any;



(j)

The Seller (either as Seller or Subservicer) shall fail in the payment of any
sums due a Carrier as and when such sums are payable after taking into account any available
grace period, if any;



(k)

Failure of Seller to notify Purchaser within three (3) business days of
Seller’s receipt or service of any material notification from a Governmental Authority; or



(l)
A Termination Event shall have occurred



then and in any such event, the Master Servicing may, by written notice to the Seller and the
Purchaser (with a copy to Purchaser’s legal counsel) declare that an Event of Seller Default shall
have occurred and, the Termination Date shall forthwith occur, without demand, protest or
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further notice of any kind, and the Purchaser shall make no further Purchases from the
Seller. The Purchaser and the Master Servicer shall have, in addition to all other rights and
remedies under this Agreement, all other rights and remedies provided under the UCC and
other applicable law, which rights shall be cumulative.




ARTICLE VIII - INDEMNIFICATION AND SECURITY INTEREST
Section 8.1

Indemnities by the Seller. (a) Without limiting any other rights that the
Purchaser, the Master Servicer, or any director, officer, employee or agent of either such party
(each an “Indemnified Party”) may have under this Agreement or under applicable law, the
Seller hereby agrees to indemnify each Indemnified Party from and against any and all claims,
losses, liabilities, obligations, damages, penalties, actions, judgments, suits, and related costs
and expenses of any nature whatsoever, including reasonable attorneys’ fees and disbursements
(all of the foregoing being collectively referred to as “Indemnified Amounts”) which may be
imposed on, incurred by or asserted against an Indemnified Party in any way arising out of or
relating to this Agreement or the ownership of the Purchased Receivables or in respect of any
Receivable or any Contract, excluding, however, Indemnified Amounts to the extent resulting
from gross negligence or willful misconduct on the part of such Indemnified Party.



(b)

Any Indemnified Amounts subject to the indemnification provisions of
this Section shall be paid to the Indemnified Party within five (5) Business Days following
demand therefor, together with interest at the lesser of __% per annum or the highest rate
permitted by law from the date of demand for such Indemnified Amount.



Section 8.2

Additional Security Interest. In addition to and not in limitation of any
security interest granted to Purchaser under Section 2.5 and Schedule 1, Seller hereby grants to
the Purchaser a first priority perfected security interest in the Seller’s Customer Base, including
but not limited to, all past, present and future customer contracts, lists, agreements, LOA’s or
arrangements relating thereto; all of the Seller’s right, title and interest in, to and under all of the
Seller’s Receivables not sold to the Purchaser hereunder, including all rights to payments under
any related Contracts, contract rights, instruments, documents, chattel paper, general
intangibles, LOA’s or other agreements with all Payors and all the Collections, Records and
proceeds thereof; any other obligations or rights of Seller to receive any payments in money or
kind; all cash or non-cash proceeds of the foregoing; all of the right, title and interest of the
Seller in and with respect to the goods, services or other property which gave rise to or which
secure any of the foregoing as security for the timely payment and performance of any and all
obligations the Seller or the Subservicer may owe the Purchaser under Sections 2.3, 4.4,5.3, 8.1,
9.4 of this Agreement and any applicable Termination Fee, but excluding recourses for unpaid
Purchased Receivables. This Section 8.2 shall constitute a security agreement under the UCC
and any other applicable law and the Purchaser shall have the rights and remedies of a secured
party thereunder. Such security interest shall be further evidenced by execution of appropriate
UCC-1 financing statements prepared by and acceptable to the Purchaser, and such other
further assurances that may be reasonably requested by the Purchaser from time to time.
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ARTICLE IX - MISCELLANEOUS



Section 9.1

Notice. Any notice or demand which, by provision of this Agreement, is
required or permitted to be given by one party to the other party hereunder shall be given by (i)
deposit, postage prepaid, in the mail, registered or certified mail, or (ii) delivery to a recognized
express courier service, or (iii) delivery by hand, or (iv) transmittal by facsimile machine, in
each case addressed (until address or addresses is given in writing by such party to the other
party). All notices, other than those sent by facsimile, so given shall be deemed effective upon
actual receipt by a responsible officer of the addressee or, if proper delivery is attempted but
refused, upon attempted delivery. All notices sent by facsimile transmission shall be deemed
received upon the transmitter’s receipt of acknowledgment of receipt from the offices of such
addressee, provided, however, that a hard copy of such notice is properly sent by other
permissible means not later than the following business day after the facsimile
transmission. For the purposes hereof, notices hereunder shall be sent to the following
addresses, or to such other addresses as each such party may in writing hereafter indicate:
SELLER

Address:

:HVW&RORQLDO'ULYH
:LQWHU*DUGHQ)/

Officer:

.HYLQ*ULIIR
3UHVLGHQW &22
Fax Number:

1-800-455-1750

With copy to:
Maria A. Abbagnaro, General Counsel
445 Hamilton Avenue, Suite 408
White Plains, New York 10601
Fax: 800-714-9950

PURCHASER
Address:
639 Loyola Avenue
Suite 2565
New Orleans, LA 70113
Officer:
6HWK%ORFN([HFXWLYH9LFH3UHVLGHQW
Jack V. Eumont, Executive Vice-President
Fax Number:
504/620-3103
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Section 9.2

Remedies. No failure or delay on the part of the Purchaser or the Master
Servicer to exercise any right hereunder shall operate as a waiver or partial waiver thereof. The
remedies herein provided are cumulative and not exclusive of any remedies provided by law.



Section 9.3

Binding Effect; Assignability. This Agreement shall be binding upon
and inure to the benefit of the Seller, the Subservicer, the Purchaser, the Master Servicer and
their respective successors and permitted assigns. Neither the Seller nor the Subservicer may
assign any of their rights or delegate any of their obligations hereunder or any interest herein
without the prior written consent of the Purchaser and the Master Servicer. The Purchaser may,
at any time, without the consent of the Seller or the Subservicer, assign any of its rights and
obligations hereunder or interest herein to any Person. Without limiting the generality of the
foregoing, the Seller acknowledges that the Purchaser may assign its collateral rights hereunder
for the benefit of third parties. The Seller does hereby further agree to execute and deliver to
the Purchaser all documents and amendments presented to the Seller by the Purchaser in order
to effectuate the assignment by the Purchaser in furtherance of this Section 9.3 consistent with
the terms and provisions of this Agreement. This Agreement shall create and constitute the
continuing obligations of the parties hereto in accordance with its terms, and shall remain in full
force and effect until its termination; provided, that the rights and remedies with respect to any
breach of any representation and warranty made by the Seller or the Master Servicer pursuant
to Article IV and the indemnification and payment provisions of Article VIII shall be continuing
and shall survive any termination of this Agreement.



Section 9.4

Costs, Expenses and Taxes. (a) In addition to the rights of
indemnification under Article VIII, the Seller agrees to pay upon demand unless otherwise
deducted from the Advance Amount, all reasonable costs and expenses in connection with this
Agreement and the other documents to be delivered hereunder, including, without limitation:
(i) the periodic auditing of the Seller and the modification or amendment of this Agreement; (ii)
the reasonable fees and out-of-pocket expenses of counsel for the Purchaser or the Master
Servicer with respect to (A) advising the Purchaser as to its rights and remedies under this
Agreement or (B) the enforcement (whether through negotiations, legal proceedings or
otherwise) of this Agreement or the other documents to be delivered hereunder; and (iii) any
and all stamp, sales, excise and other taxes and fees payable or determined to be payable in
connection with the execution, delivery, filing or recording of this Agreement or the other
agreements and documents to be delivered hereunder, and agrees to indemnify and save each
Indemnified Party from and against any and all liabilities with respect to or resulting from any
delay in paying or omission to pay such taxes and fees.



(b)

If the Seller or the Subservicer fails to pay any Lockbox Account fees or
other charges or debits related to such accounts, or to pay or perform any agreement or
obligation contained under this Agreement, the Purchaser may, or may direct the Master
Servicer to pay or perform, or cause payment or performance of, such agreement or obligation,
and the expenses of the Purchaser or the Master Servicer incurred in connection therewith shall
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be payable by the party which has failed to so perform upon demand unless otherwise
deducted from the Advance Amount.



Section 9.5

Amendments; Waivers, Consents. No modification, amendment or
waiver of, or with respect to, any provision of this Agreement or the Related Documents, shall
be effective unless it shall be in writing and signed by each of the parties hereto. This
Agreement, the Related Documents and the documents referred to therein embody the entire
agreement among the Seller, the Subservicer, the Purchaser and the Master Servicer, and
supersede all prior agreements and understandings relating to the subject hereof, whether
written or oral.



Section 9.6

Arbitration. Seller and Purchaser agree that upon the written demand of
either party, whether made before or after the institution of any legal proceedings, but prior to
the rendering of any judgment in that proceeding, all disputes, claims and controversies
between them, whether individual, joint, or class in nature, arising from this Agreement, or
otherwise, including without limitation contract disputes and tort claims, shall be resolved by
binding arbitration pursuant to the Commercial Rules of the American Arbitration Association
(“AAA”). Any arbitration proceeding held pursuant to this arbitration provision shall be
conducted in the city nearest Purchaser’s address having an AAA regional office, or at any
other place selected by mutual agreement of the parties. No act to take, seize, sell or otherwise
dispose of any collateral security, including without limitation the Collateral, shall constitute a
waiver of this arbitration agreement or be prohibited by this arbitration agreement. Judgment
upon any award rendered by any arbitrator may be entered in any court having
jurisdiction. All statute of limitations, prescriptive periods, estoppel, waiver, laches and similar
doctrines which would otherwise be applicable in an action brought by a party shall be
applicable in any arbitration proceeding, and the commencement of an arbitration proceeding
shall be deemed the commencement of any action for these purposes. The Federal Arbitration
Act (Title 9 of the United States Code) shall apply to the construction, interpretation, and
enforcement of this arbitration provision.



Section 9.7

GOVERNING LAW; CONSENT TO JURISDICTION; WAIVER OF
JURY TRIAL. (a) THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH THE INTERNAL LAWS (WITHOUT GIVING EFFECT TO CONFLICT
OF LAWS PROVISIONS) OF THE STATE OF LOUISIANA, EXCEPT TO THE EXTENT THAT
THE VALIDITY OR PERFECTION OF THE INTERESTS OF THE PURCHASER IN THE
PURCHASED RECEIVABLES OR REMEDIES HEREUNDER OR THEREUNDER, IN RESPECT
THEREOF, ARE GOVERNED BY THE LAWS OF A JURISDICTION OTHER THAN THE
STATE OF LOUISIANA.



(b)

THE SELLER AND THE SUBSERVICER HEREBY SUBMIT TO THE
EXCLUSIVE JURISDICTION OF THE COURTS OF THE STATE OF LOUISIANA AND THE
UNITED STATES DISTRICT COURT LOCATED IN THE EASTERN DISTRICT OF
LOUISIANA, AND EACH WAIVES PERSONAL SERVICE OF ANY AND ALL PROCESS
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UPON IT AND CONSENTS THAT ALL SUCH SERVICE OF PROCESS BE MADE BY
REGISTERED MAIL DIRECTED TO THE ADDRESS SET FORTH ON THE SIGNATURE PAGE
HEREOF AND SERVICE SO MADE SHALL BE DEEMED TO BE COMPLETED FIVE DAYS
AFTER THE SAME SHALL HAVE BEEN DEPOSITED IN THE U.S. MAILS, POSTAGE
PREPAID. THE SELLER AND THE SUBSERVICER EACH HEREBY WAIVES ANY
OBJECTION BASED ON FORUM NON CONVENIENS, AND ANY OBJECTION TO VENUE
OF ANY ACTION INSTITUTED HEREUNDER AND CONSENTS TO THE GRANTING OF
SUCH LEGAL OR EQUITABLE RELIEF AS IS DEEMED APPROPRIATE BY THE
COURT. NOTHING IN THIS SECTION SHALL AFFECT THE RIGHT OF THE PURCHASER
TO SERVE LEGAL PROCESS IN ANY OTHER MANNER PERMITTED BY LAW OR AFFECT
THE RIGHT OF THE PURCHASER TO BRING ANY ACTION OR PROCEEDING AGAINST
THE SELLER OR ITS PROPERTY, OR THE SUBSERVICER OR ITS PROPERTY IN THE
COURTS OF ANY OTHER JURISDICTION. THE SELLER AND THE SUBSERVICER EACH
HEREBY AGREE THAT THE EXCLUSIVE AND APPROPRIATE FORUMS FOR ANY
DISPUTE HEREUNDER ARE THE COURTS OF THE STATE OF LOUISIANA AND THE
UNITED STATES DISTRICT COURT LOCATED IN THE EASTERN DISTRICT OF
LOUISIANA AND AGREE NOT TO INSTITUTE ANY ACTION IN ANY OTHER FORUM.



(c)

THE SELLER, AND THE SUBSERVICER EACH HEREBY WAIVES ANY
RIGHT TO HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE, WHETHER
SOUNDING IN CONTRACT, TORT, OR OTHERWISE ARISING OUT OF, CONNECTED
WITH, RELATED TO, OR IN CONNECTION WITH THIS AGREEMENT. INSTEAD, ANY
DISPUTE RESOLVED IN COURT WILL BE RESOLVED IN A BENCH TRIAL WITHOUT A
JURY.



Section 9.8

No Lien Termination without Release. In recognition of the Purchaser's
right to have its attorneys' fees and other expenses incurred in connection with this Agreement
secured by the security interests granted herein, notwithstanding payment in full of all
obligations Seller may owe the Purchaser, Purchaser shall not be required to record any
terminations or satisfactions of any of Purchaser's liens created or granted herein unless and
until Seller has executed and delivered to Purchaser a general release in the form of Exhibit
E hereto.



Section 9.9

Conflict. Unless otherwise expressly stated in any other agreement
between Purchaser and Seller, if a conflict exists between the provisions of this Agreement and
the provisions of such other agreement, the provisions of this Agreement shall control.



Section 9.10

Authorization for Release of Information. Seller hereby authorizes and
directs any Person to release to Purchaser, and any of its employees, representatives, agents,
attorneys or accountants (collectively the “Purchaser Party”), any and all documents,
information and writings in such Person’s possession relating to Seller, the Purchased
Receivables, the Records, the Servicing Records, the Required Information, the Related
Documents, or this Agreement, which said documents, information or writings may include,
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but are not limited to, any and all records of any sort, reports, statements, notes,
correspondence and memoranda relating to Seller or the negotiation, execution, preparation or
delivery of this Agreement, whether or not generated by such Person but in its possession or
control. Seller further authorizes and directs such Person to respond to any oral communication
from any Purchaser Party to discuss the documents, information or writings produced. All
privileges are hereby waived with respect to the production of documents, information and
writings and such Person is hereby released in connection with the disclosure of the aforesaid
documents, information and writings. Seller hereby appoints Purchaser as its attorney-in-fact
with full power, in the name and stead of Seller, to take any action and execute any instruments
or documents the Seller may be requested or required to execute or provide with respect to the
release, discussion or disclosure of the documents, information and writing being requested,
which appointment as attorney-in-fact is irrevocable and coupled with an interest.



Section 9.11

Survival. All representations, warranties and agreements herein
contained shall be effective so long as any portion of this Agreement remains executory.



Section 9.12

Severability. In the event any one or more of the provisions contained in
this Agreement is held to be invalid, illegal or unenforceable in any respect, then such provision
shall be ineffective only to the extent of such prohibition or invalidity, and the validity, legality,
and enforceability of the remaining provisions contained herein shall not in any way be affected
or impaired thereby.



Section 9.13

Enforcement. This Agreement and the Related Documents are the
product of negotiation and preparation by and among each party and its respective
attorneys. Accordingly, this Agreement shall be construed without regard to the rule that
ambiguities in a document are to be construed against the draftsman. No inferences shall be
drawn from the fact that the final, duly executed Agreement differs in any respect from any
previous draft hereof.



Section 9.14

Relationship of Parties. The relationship of the parties hereto shall be
that of seller and purchaser of Accounts, and Purchaser shall not be a fiduciary of the Seller,
although Seller may be a fiduciary of the Purchaser, and such relationship shall not, under any
circumstance whatsoever, be construed to be a joint venture, joint adventure or partnership.



Section 9.15

Entire Agreement. This Agreement and the Related Documents
constitute the entire agreement of the parties with respect to the subject matter and supersedes
all other agreements and understandings between the parties hereto, verbal or written, express
or implied, relating to the subject matter hereof. No promises of any kind have been made by
Purchaser or any third party to induce Seller to execute this Agreement. No course of dealing,
course of performance or trade usage, and no parole evidence of any nature, shall be used to
supplement or modify any terms of this Agreement.
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Section 9.16
Counterparts. This Agreement may be signed in any number of
counterparts, each of which shall be an original, with the same effect as if all signatures were
upon the same instrument. Delivery of an executed counterpart of the signature page to this
Agreement by facsimile shall be effective as delivery of a manually executed counterpart of this
Agreement, and any party delivering such an executed counterpart of the signature page to this
Agreement by facsimile to any other party shall thereafter also promptly deliver a manually
executed counterpart of this Agreement to such other party, provided that the failure to deliver
such manually executed counterpart shall not affect the validity, enforceability, or binding effect
of this Agreement.








IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their
respective officers thereunto duly authorized, as of the date first above written.



Cordia Corporation, as Seller and Subservicer


By:
Name:
Kevin Griffo
Title:
President and COO



Address at which the chief executive office is located:



Address:

13275 West Colonial Drive
Winter Garden, FL 34787
Attention:
Kevin Griffo
Telephone No.:
1-407-313-7000
Facsimile No.:

1-800-455-1750
Tax I.D. No.:



Additional names under which and locations at which the Seller does business and maintains Records:




THERMO CREDIT, LLC
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By:
Name:
Seth Block or Jack V. Eumont
Title:
Executive Vice-President



Address at which the chief executive office is located:



Address:
639 Loyola Avenue, Suite 2565
New Orleans, LA 70113
Attention:
Seth Block / Jack V. Eumont
Telephone No.:
(504) 620-3100
Facsimile No.:
(504) 620-3103


Cordia Factoring_Security Agreement--Non Recourse FINAL



SCHEDULE 1


Fees and Rate Schedule



Seller:
Cordia Corporation



Commitment Amount (Exhibit A):
$4,500,000 (Four million five hundred thousand dollars)



Commitment Fee (Sec. 4.5):
2.50% of the initial Commitment Amount;, payable in three installments –
the first in the amount of one percent (1.0%) of the Purchase Commitment at the time of the
first Purchase, the second in the amount of three quarters of a percent (.75%) of the Purchase
Commitment on the first anniversary of this Facility and the third in the amount of three
quarters of a percent (.75%) of the Purchase Commitment on the second anniversary of this
Facility; 2.50 % of any increases in the Commitment Amount



Eligible Receivable limitation (Sec. 4.2 (b)):
20% of the aggregate outstanding balance under the
Facility.



Initial Gross Liquidation Rate (Sec. 2.3 / Exhibit A):
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Seventy percent (70%);



Discount Fees (Sec. 4.6):
o
Initial Fee: One percent (1.0%) of the Purchased Receivables as adjusted from time to time.
When the GLR % is increased to eighty percent (80%), the Initial Fee will be adjusted to one and
a quarter percent (1.25%) of the Purchased Receivables.


o

Additional Fees: For advances on a batch not collected after 60 days, an additional fee at the rate
of 50% of the Initial Fee percentage will be charged for uncollected receivables from that batch.



Termination Fee (Exhibit A):
4.0% of the Purchase Commitment.


2
Cordia Factoring_Security Agreement--Non Recourse FINAL



SCHEDULE 2

LIST OF GOVERNMENTAL AUTHORITY LICENSE NUMBERS

Cordia Communications Corp:

Colorado
Connecticut
Florida
Idaho
Iowa
Illinois
Indiana
Kentucky
Louisiana
Massachusetts
Maryland
Michigan
Minnesota
Missouri
New Jersey
New York
North Carolina
Ohio

Chapter 5
52 of 68

Oklahoma
Oregon
Pennsylvania
Tennessee
Texas
Utah
Virginia
Washington
Wisconsin




Northstar Telecom Inc.

Iowa
Massachusetts
Minnesota
North Dakota
Nebraska
New Jersey
New Mexico
New York
Oregon
Pennsylvania
Washington
Wisconsin


My Tel Co, Inc.

Idaho
Iowa
Maryland
Massachusetts
Minnesota
New York
New Jersey
Oregon
Pennsylvania
Virginia
Washington
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SCHEDULE 3

LIST OF TRADENAMES, ETC.


Not Applicable
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SCHEDULE 4

LIST OF CLEARINGHOUSE AGREEMENTS
AND
BILLING AND COLLECTION AGREEMENTS

5
Cordia Factoring_Security Agreement--Non Recourse FINAL



EXHIBIT A


DEFINITIONS


“Advance Amount” means the amount established pursuant to Section 2.3.



“Adverse Claim” means any claim of ownership, any lien, security interest or other
charge or encumbrance, or any other type of preferential arrangement having the effect of a lien
or security interest.



“Affiliate” means, as to any Person, any other Person that, directly or indirectly, is in
control of, is controlled by, or is under common control with, such Person within the meaning
of control under Section 15 of the Securities Act of 1933.



“Billed Amount” means, with respect to any Purchased Receivable the amount billed or
to be billed to the related Payor with respect thereto prior to the application of any Gross
Liquidation Rate.
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“Billing and Collection Agent” means the party performing billing and collection
services for and on behalf of the Seller pursuant to the terms of a Billing and Collection
Agreement.



“Billing and Collection Agreement” means any written agreement whereby a party is
obligated to provide end-user billing and collection services with respect to the Seller’s
accounts.



“Billing Date” means the date on which the invoice with respect to a Receivable was
submitted to the related Payor which shall be not more than 45 days from the date on which
telecommunication services were provided to the end user of such services.



“Business Day” means any day of the year other than a Saturday, Sunday or any day on
which banks are required, or authorized, by law to close in New Orleans, Louisiana.



“Carrier” means a provider of telecommunication services which such services are
resold by the Seller.



“Carrier Agreement” means any written agreement, contract or arrangement whereby a
Carrier is obligated to provide certain services to the Seller.



“Clearinghouse Agent” means the party performing services for and on behalf of the
Seller pursuant to the terms and provisions of a Clearinghouse Agreement.



“Clearinghouse Agreement” means any written agreement, contract or arrangement
whereby a party is obligated to perform certain services for the Seller, including, without
limitation, processing certain information provided by the Seller to the Clearinghouse Agent
and remitting such processed information to one or more Billing and Collection Agents for
billing and collection of Seller’s accounts.



“Collections” means, with respect to any Receivable, all cash collections and other cash
proceeds of such Receivable.


“Commitment Fee” has the meaning specified in Section 4.5.



“Contract” means an agreement (or agreements) pursuant to, or under which, a Payor
shall be obligated to pay for telecommunication services rendered by the Seller from time to
time.




“Current Net Value Amount” has the meaning specified in Section 5.3(e).

“Customer Base” means all of the Seller’s past, present and future customer contracts,
agreements, LOA’s or other arrangements, any customer list relating thereto and any
information regarding prospective customers and contracts, agreements, LOA’s or other
arrangements and all of the goodwill and other intangible assets associated with any of the
foregoing.
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“Defaulted Receivable” means a Receivable as to which, on any Determination Date (a)
any part of the Net Value thereof remains unpaid for more than 120 days from the Billing Date
for such Receivable; or (b) the Payor thereof has taken any action, or suffered any event to
occur, of the type described in Section 7.1(f) or (g); or (c) the Master Servicer otherwise deems
any part of the Net Value thereof to be uncollectible for reasons other than a breach of a
representation or warranty under Article IV hereof.




“Defaulted Receivable Amount” has the meaning specified in Section 5.3(c).
“Determination Date” means the Business Day preceding the Purchase Date of each

week.



“Discount Fee” has the meaning specified in Section 4.6.



“Eligible Payor” means a Payor which is (a) (i) a corporation, limited liability company,
partnership or any other statutory organization organized under the laws of any jurisdiction in
the United States and having its principal office in the United States; (ii) an individual or sole
proprietorship which is a resident of any jurisdiction in the United States; (iii) a Clearinghouse
Agent; or (iv) a Billing and Collection Agent; (b) not an Affiliate of any of the parties hereto; (c)
has executed and delivered to the Seller either (I) a Contract, (ii) an LOA, (iii) a Clearinghouse
Agreement or (iv) a Billing and Collection Agreement; and (d) not subject to bankruptcy or
insolvency proceedings at the time of sale of the Receivables to be purchased.



“Eligible Receivable” means, at any time, a Receivable as to which the representations
and warranties of Section 4.2 are true and correct in all respects at the time of Purchase.



“Eligible Receivable Amount” means, with respect to any Eligible Receivable, an
amount equal to its Billed Amount.




“Event of Seller Default” has the meaning specified in Section 7.1.
“Excess Collection Amount” has the meaning specified in Section 5.3(d).


“Governmental Authority” means the United States of America, Federal, any state, local
or other political subdivision thereof and any entity exercising executive, legislative, judicial,
regulatory or administrative functions thereof or pertaining thereto.



“Gross Liquidation Rate” means a factor, determined by the Master Servicer from time
to time, with respect to a designated Payor Class based on, among other criteria, (i) the Seller’s
historical experience with respect to Collections for such Payor Class, (ii) the terms and
provisions of any Billing and Collection Agreement and (iii) the terms and provisions of any
Clearinghouse Agreement, determined on the basis of actual Collections which are expected to
be received on a Receivable within 90 days of its Billing Date. The initial Gross Liquidation Rate
is reflected in Schedule 1.



“Insolvency Event” means the occurrence of an event whereby the Seller makes a
general assignment for the benefit of creditors; or where any proceeding is instituted by or
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against the Seller seeking to adjudicate it a bankrupt or insolvent, or which seeks the
liquidation, winding up, reorganization, arrangement, adjustment, protection, relief, or
composition of the Seller or any of its Debts under any law relating to bankruptcy, insolvency
or reorganization or relief of debtors, or seeking the entry of an order for relief or the
appointment of a receiver, custodian or other similar official for it or for any substantial part of
its property.



“LOA” means a letter of agency, or other authorization, obtained by the Seller from each
Payor designating the Seller as its long distance telecommunications provider and otherwise of
a type or in a form acceptable under applicable laws.


“Lockbox Account” means the account established pursuant to Section 2.4(a).



“Master Servicer” means Thermo Credit, L.L.C., a Colorado limited liability company,
or any Person designated as the successor Master Servicer, and its successors and assigns, from
time to time.



“Misdirected Payment Fee” means fifteen percent (15%) of the amount of any payment
on account of a Purchased Receivable which has been received by the Seller and not delivered
in kind to the Purchaser on the next business day following the date of receipt by the Seller.



“Net Value” of any Eligible Receivable at any time means an amount (not less than zero)
equal to the Billed Amount of such Receivable minus all Collections received with respect
thereto; provided, that if the Master Servicer makes a determination that all payments by the
Payor with respect to such Receivable have been made, the Net Value shall be zero.




“Paid Receivables Amount” has the meaning specified in Section 5.3(b).
“Payor” means, the Person obligated to make payments in respect of any Receivables.



“Payor Class” means, with respect to any Payor, one of the following: (a) Clearinghouse
Agent; (b) Billing and Collection Agent; (c) statutory organization; or (d) individuals and sole
proprietorships.



“Person” means an individual, partnership, limited liability company, corporation
(including a business trust), joint stock company, trust, voluntary association, joint venture, a
government or any agency or political subdivision thereof, or any other entity of whatever
nature.



“Purchase” means a purchase by the Purchaser of Eligible Receivables from the Seller
pursuant to Section 2.2.



“Purchase Commitment” means the amount reflected in Schedule 1.

“Purchase Date” means the date on which the Purchaser initially Purchases Receivables
from the Seller and thereafter the designated day or date of each week or month that Purchaser
and Seller have agreed that Purchases will occur.
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“Purchase Price” has the meaning specified in Section 2.3.



“Purchased Receivable” means any Receivable which has been purchased by the
Purchaser hereunder including a Rejected Receivable prior to its repurchase.



“Purchaser” means Thermo Credit LLC, a Colorado limited liability company, together
with its successors and assigns.



“Receivable” means all “accounts” (as defined in the UCC) now owned or hereafter
acquired by the Seller, and shall also mean and include (a) an account receivable arising from
the provision or sale of telecommunication services (and any services or sales ancillary thereto)
by the Seller including the right to payment of any interest or finance charges and other
obligations of such Payor with respect thereto; (b) all security interests or liens and property
subject thereto from time to time purporting to secure payment by the Payor; (c) all rights,
remedies, guarantees, indemnities and warranties and proceeds thereof, proceeds of insurance
policies, UCC financing statements and other agreements or arrangements of whatever
character from time to time supporting or securing payment of such Receivable including, but
not limited to, any Billing and Collection Agreement and any Clearinghouse Agreement, and
(d) all Collections, Records and proceeds with respect to any of the foregoing. In the instance of
a Receivable with respect to which the Payor is a Billing and Collection Agent pursuant to a
Billing and Collection Agreement, the amount owed to the Seller by the Billing and Collection
Agent is the “Receivable” which is eligible for Purchase by the Purchaser.



“Records” means all Contracts, LOA’s and other documents, books, records and other
information (including, without limitation, computer programs, tapes, disks, punch cards, data
processing software and related property and rights) prepared and maintained by the Seller, the
Subservicer or Additional Subservicer with respect to Receivables (including Purchased
Receivables) and the related Payors.




“Rejected Receivable Amount” has the meaning specified in Section 5.3(a).
“Rejected Receivable” has the meaning specified in Section 4.4.



“Related Documents” means all documents required to be delivered thereunder and
under this Agreement.



“Required Information” means, with respect to a Receivable, (a) the Payor, (b) the
Eligible Receivable Amount, (c) the Billing Date, (d) the Payor telephone number and (e) the
Payor account number, if applicable.



“Seller” means Cordia Corporation, a Nevada corporation, together with its successors
and assigns.


“Servicing Records” means all documents, books, records and other information
(including, without limitation, computer programs, tapes, disks, punch cards, data processing
software and related property and rights)prepared and maintained by the Subservicer,
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Additional Subservicer or the Master Servicer with respect to the Purchased Receivables and the
related Payors.



“Specified Thermo Contingency Account Balance” means, as of any Purchase Date, an
amount equal to 5.00% of the Net Value of Purchased Receivables including (a) Rejected
Receivables (net of recoveries) and (b) those Receivables to be purchased on such Purchase
Date.



“Subservicer” means the Seller, or any Person designated as Subservicer hereunder.



“Termination Date” means the earlier of (a) September 14, 2010; (b) a Termination
Event; (c) the occurrence of an uncured Event of Seller Default as set forth in Section 7.1 of this
Agreement; or (d) sixty (60) days following the Seller’s delivery of a written notice to the
Purchaser setting forth Seller’s desire to terminate this Agreement and the payment of the
Termination Fee with respect thereto.



“Termination Event” means the occurrence of an event under any loan agreement,
indenture or governing document following which the funding of the Purchaser to be utilized
in purchasing Receivables hereunder may be terminated.



“Termination Fee” means an amount to be paid by the Seller to the Purchaser as
reflected in Schedule 1 in the event of an occurrence of an uncured Event of Seller Default
resulting in the termination of this Agreement; or (B) in the event the Seller desires to terminate
this Agreement, such termination shall be effective only in the event that the Seller has (I)
provided the Purchaser 60 days prior written notice thereof and (ii) paid to Purchaser and
Purchaser has received from Seller the Termination Fee outlined in Schedule 1.
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“Thermo Contingency Account” means the account established by the Purchaser to
which 5.00% of the Net Value of Purchased Receivables, including (a) Rejected Receivables (net
of revenues), and (b) those Receivables to be purchased on such Purchase Date is deposited and
maintained in accordance with the terms of this Agreement.



“UCC” means the Uniform Commercial Code, Commercial Laws - Secured Transactions
(Louisiana Revised Statutes 10:9-101 through 9-710) in the State of Louisiana, as amended from
time to time; provided, that if by reason of mandatory provisions of law, the perfection or the
effect of perfection or non-perfection or the priority of the Security Interests in any Collateral is
governed by the Uniform Commercial Code as in effect in a jurisdiction other than Louisiana,
“UCC” means the Uniform Commercial Code as in effect in such other jurisdiction for purposes
of the provisions hereof relating to such perfection or effect of perfection or non-perfection or
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ICLE BOARD
Name

Position

Term Expires

Carol V. Clark

Member

2019

Harold T. Daniel, Jr.

Member

2019

Laverne Lewis Gaskins

Member

2021

Allegra J. Lawrence

Member

2019

C. James McCallar, Jr.

Member

2021

Jennifer Campbell Mock

Member

2020

Brian DeVoe Rogers

Member

2019

Kenneth L. Shigley

Member

2020

A. James Elliott

Emory University

2019

Buddy M. Mears

John Marshall

2019

Daisy Hurst Floyd

Mercer University

2019

Cassady Vaughn Brewer

Georgia State University

2019

Carol Ellis Morgan

University of Georgia

2019

Hon. John J. Ellington

Liaison

2019

Jeﬀrey Reese Davis

Staff Liaison

2019

Tangela Sarita King

Staff Liaison

2019

Appendix
2 of 2

GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

