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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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Presiding:
Cate S. Hoskins, Program Chair; O’Kelley & Sorohan LLC, Cumming, GA

WEDNESDAY, JANUARY 16, 2019
8:30

REGISTRATION
(All attendees must check in upon arrival. A jacket or sweater is recommended.)
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WELCOME, PROGRAM OVERVIEW AND SECTION UPDATE
Cate S. Hoskins, Program Chair; O’Kelley & Sorohan LLC, Cumming, GA
Chad Henderson
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WHAT DOES THE SURVEYOR REALLY DO?
Jeff McClung, McClung Surveying, Smyrna, GA
Michael Noles, McClung Surveying, Smyrna, GA

9:40

RESIDENTIAL REAL ESTATE CLOSING PROCEDURE
HANDBOOK REVIEW AND UPDATES
Gayle Y. Camp, Morris Manning & Martin LLP, Atlanta, GA

10:10

BREAK

10:25

SECTION UPDATE ON PRO BONO INVOLVEMENT AND
OPPORTUNITIES FOR MEMBERS
Joseph P. “Joe” Farrell, O’Kelley & Sorohan LLC, Duluth, GA

10:35

DRAFTING LOAN DOCUMENTS – WHAT EVERY CLOSING
ATTORNEY SHOULD KNOW
Panel
Jennifer L. Dozier, Franzen and Salzano, P.C., Peachtree Corners, GA
Joshua D. “Josh” Huckaby, O’Kelley & Sorohan LLC, Duluth, GA
R. Kyle Williams, Williams Teusink LLC, Decatur, GA

11:25

LEGISLATIVE UPDATE
Predictable Recording
Camille W. Brannon, Campbell & Brannon LLC, Atlanta, GA
Remote Notary
William L. Phalen, III, Sherman & Phalen, LLC, Marietta, GA

12:10

LUNCH

1:10

WHO DO YOU REPRESENT IN A CASH CLOSING
Jennifer M. Guerra, Carlock Copeland & Stair LLP, Atlanta, GA

2:00

ESCHEATING - BASICS AND PRACTICAL TIPS
Stuart S. Gordan, McCalla Raymer Leibert Pierce LLC, Roswell, GA

2:30

BREAK

2:45

TAX QUESTIONS IN RESIDENTIAL REAL ESTATE CLOSINGS
Julian A. Fortuna, Taylor English Duma LLP, Atlanta, GA

3:40

CONTINUING ISSUES WITH EXECUTIONS
Monica K. Gilroy, The Gilroy Firm, Alpharetta, GA

4:30

ADJOURN
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LOAN DRAFTING DOLDRUMS?
Joshua D. Huckaby
O’Kelley & Sorohan, Attorneys at Law, LLC
In the standard run-of-the-mill closing transaction, closing attorneys will be representing the
lender and will typically be provided with lender’s closing instructions that clearly set forth the terms and
conditions of the loan, along with the package of loan documents that are to be executed by the borrower
at closing. In those situations, the closing attorney represents the lender and has to close the loan in
accordance with the lender’s instructions, which frequently involves executing a “certification” statement
to that effect. But we have all encountered times in our residential real estate closing practices where we
have we been asked to draft loan documents, more frequently for a seller providing owner financing, for
hard money investors, and less frequently, for institutional lenders. So what concerns should you have in
these situations?
First and foremost, when dealing with sellers who are providing owner financing, consider that
when the contract is negotiated by and between the parties, the closing attorney is rarely, if ever,
involved. These owner financing arrangements often have a number of the following factors present:
1)

The seller has not directly communicated with the you prior to the closing;

2) The seller has not requested or sought legal advice from you prior to executing the contract,
and it is often the real estate agent(s) who include an addendum that references the seller
financing arrangement;
3) The owner financing addendum often does not contain all the terms and conditions of the
loan;
4) No formal engagement letter or other contract has been provided by you to the seller, and the
seller, as the “lender” has not formalized any scope of representation with your firm by
execution of any engagement letter;
5) The seller may not have been the party to select your firm as the closing attorney, and often
times, there is no prior relationship by and between the seller and your firm;
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6) There is likely no lender closing package or instructions that details all the relevant loan
terms and conditions.
So where does that leave you in terms of an attorney-client relationship? Case law provides us with some
invaluable insight. In Guillebeau v. Jenkins, 182 Ga. App. 225(1), 355 S.E.2d 453 (1987), the Court
answered that question, holding “The basic question in regard to the formation of the attorney-client
relationship is whether it has been sufficiently established that advice or assistance of the attorney is both
sought and received in matters pertinent to his profession. (emphasis added). Huddleston v. State, 259
Ga. 45(1), 376 S.E.2d 683 (1989) (citing Guillebeau, supra). In Guillebeau, the Court found there was no
attorney-client relationship between the seller of real property and the closing attorney, even though the
seller was the one who suggested using the closing attorney, had used the firm previously for past matters,
and had paid the closing attorney’s fees per the terms and conditions of the real estate contract. In
arriving at that conclusion, the Court centered its reasoning on the following factors: a) there was no
contact between the seller and the closing attorney prior to the closing; b) the seller did not communicate
to the closing attorney that she was looking to him for advice; and c) the closing attorney did not offer the
seller any legal advice or assistance. Guillebeau, supra 182 Ga. App. at 229-231, 355 S.E.2d 453.
In Legacy Homes, Inc. v. Cole, 205 Ga. App. 34, 421 S.E.2d 127 (1992), the Court, following the
reasoning of Guillebeau, supra, found that no attorney-client relationship existed between the buyers and
the closing attorney although the selling agent had selected the closing attorney to perform the closing.
The Court noted that the buyers never asked the closing attorney for advice, and the closing attorney
never offered any.
In contrast to the parties in the above cases, it’s clear that your seller (or hard money
lender/institutional lender), whether directly or indirectly through the listing agent, is looking to the
closing attorney to draft the loan documents and protect the seller’s interests as the lender, so what do you
or your firm have in place as a checklist to ensure that the loan terms that the parties have negotiated and
agreed upon are accurately reflected in the loan documents? More importantly, what do you do to ensure
that you take steps to properly document the scope of your relationship with the seller?
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Obtain an Engagement Letter
Consider the fact that most of us rarely, if ever, have any type of business relationship with the
seller prior to closing his or her owner financing deal, but that underscores the need for ensuring that you
clearly define and limit the scope of your representation to simply drafting the loan documents the seller
is requiring, disclaiming others, i.e., any tax consequences arising from the transaction.
Consider also including the material terms and conditions of the loan terms in the engagement
letter, so that the seller confirms his/her/its approval of the same. Keep in mind, however, that not all
sellers, just as with some lenders or hard money investors, address every loan term in their negotiations
with the borrowers. Additionally, if you are dealing with a seller financing addendum, the same may
contain preprinted language that conflicts with what the parties negotiated. For example, the preprinted
Georgia Association of Realtors (“GAR”) selling financing addendum includes preprinted language
incorporating, inter alia, the following provisions: a) a “Due on Sale Clause; b) “Right to Cure”; c)
“Prepayment Privilege”; d) “Late Charge Provision”; e) “Credit Information”; f) “Hazard Insurance”; g)
“Closing Costs”; and h) and “Appraisal Contingency”. The latter underscores the need to verify and
conform the loan documents to the parties’ actual agreement, which may also entail amending the
contract.
Furthermore, these pre-printed forms may not be fully read by the parties, which further
emphasizes the need to review and incorporate all of the seller’s terms and conditions in the loan
documents. This is why use of checklist of loan terms to review with the seller can be especially helpful.
At a minimum, ensure that the following provisions have been covered:
1)
2)
3)
4)
5)
6)
7)

Name of lending entity;
Name of borrower(s);
Lender’s lien position, i.e., first priority lien or secondary lien position;
Loan amount;
Interest rate, along with any interest rate change dates, if applicable;
First payment due date and subsequent due dates;
Principal & Interest of each payment;
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8) Late fee, if any;
9) Prepaid interest to be collected;
10) Loan term/maturity date;
11) Right to prepayment; prepayment penalty;
12) Due on sale clause, if applicable;
13) Allocation of loan costs between borrower and lender; if any lender credits, those need to be
specified;
14) Lender’s title insurance, if required;
15) Insurance requirements, i.e., having property insured against fire, windstorms, or other perils,
and amount of such coverage requirements up to an amount equal to the full cost of the home
and all improvements, if applicable;
16) Escrow for payment of county and/or city taxes and homeowner’s insurance, if applicable; if
escrows are not required, proof of timely payment of taxes and insurance to be furnished to
lender;
17) Any requirements for furnishing of tax returns or annual financial statements and time for
submission;
18) Compliance certification or representation from the seller of compliance with or exemption
from the Georgia Residential Mortgage Act, § 7-1-1000, et. seq.
Regardless of whether or not you are working with a seller providing owner financing, a hard money
lender, or other financial institution, obtaining an engagement letter that clearly defines the scope of your
representation and verifies the material terms and conditions of the loan will serve you well and protect
you and your firm at the same time.
Potential Liability to Third Parties
There are other considerations in drafting loan documents that practitioners should consider, as
real estate attorneys are sometimes sued by persons other than their clients. See Legal Malpractice §
34:4, “Intentional wrongs, negligence and negligent misrepresentation”; Legal Practice, Part VI.
Substantive Areas of Malpractice Exposure, Ronald E. Mallen. While not controlling precedent in
Georgia, consider the Indiana decision of Wright v. Pennamped, 657 N.E.2d 1223 (Ind. Ct. App. 1995),
decision clarified on denial of reh’g, 664 N.E.2d 394 (Ind. Ct. App. 1996), the non-client borrower
brought an action against the lender’s attorney who drafted loan documents, asserting claims based on
quasi-contract, actual fraud, and constructive fraud predicated on the attorney’s purported alteration of the
loan documents after the borrower’s attorney approved them and subsequent failure to disclose said
changes at closing attended only by the borrower without his attorney. The Court found that the lender’s
attorney, “…by undertaking the tasks of a drafting attorney, including the distribution of draft loan
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documents and the solicitation of review and approval of the documents, had assumed a duty to disclose
any changes in the documents prior to execution to the other parties or their respective counsel….” Id. at
1231. Borrower and Borrower’s counsel had reviewed the loan documents, which contained a prepayment penalty; however, prior to the closing, the lender’s attorney was informed by the lender that the
prepayment penalty was changing so as to be consistent with the Federal Home Loan Bank prepayment
penalty, rather than the flat one percent approved by the borrower. Id. at 1227. Although lender’s
counsel indicated to his client that the proposed changes needed to be relayed to the borrower, that never
occurred, and lender’s counsel, who was aware that borrower’s counsel was not going to be at the closing,
failed to notify him of the changes to the prepayment penalty. Id. at 1227.
The Court noted that the existence of such a duty “…is supported by common sense and notions
of fair dealing,” adding that were the rule otherwise, “…pre-closing review of loan documents would
become a futile act, and counsel would be required to scrutinize every term of each document at the
moment of execution….” Id. at 1231.
Of significance, the Court did not find that the lender’s attorney had participated in any
affirmative misrepresentation or active concealment. Id. at 1230. Notwithstanding the foregoing, the
Court disagreed with the lender’s attorney contention that he did not have a duty to speak, finding that by
remaining silent and not informing the borrower or his attorney of the changes to the loan documents,
the lender’s attorney “…impliedly represented that the final loan documents conformed to the draft loan
documents reviewed and approved by Brown [Borrower’s counsel].” Id. at 1230. Additionally, while it
may seem axiomatic that the borrower did not exercise the ordinary care and diligence to guard against
any purported misrepresentation or fraud by reading through the loan documents at closing, the Court
concluded that the law imputed a demanding standard to attorneys who make representations to third
party non-clients. Accordingly, it found that such statements or representations should be “accurate and
trustworthy and should foster the reliance upon such statements by others” [citing to Fire Insurance
Exchange v. Bell, 643 N.E.2d 310, 312 (1994)]. Id. at 1231.
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The legal import of this decision should not be lost out on the practitioner, especially in the
situation where the borrower or any other party is unrepresented and the lender’s attorney is handling the
majority of all communications and circulation of any drafts of loan documents to the borrower. In such a
situation, the attorney, through his or her conduct, may assume an affirmative duty on behalf of the
borrower by making representations on behalf of the lender, which may place the attorney in the position
of correcting or disclosing additional information. To eliminate any potential liability to a non-client, the
drafting lawyer ought to consider following the advice of the expert witness testimony given by a real
estate attorney in Wright, supra, who testified as to the relevant custom in commercial financing
transactions:
“At any time changes or revisions are made to draft or proposed loan documents by an
attorney charged with the responsibility of drafting such documents—no matter how
trivial or seemingly insignificant such changes or revisions may be—it is excepted and
understood by all other attorneys involved in the transaction that the drafting attorney
will take whatever steps are necessary and/or appropriate to fully disclose and identify all
such document changes and revisions to other attorneys involved in the transaction.
Typically, when any changes or revisions are made to proposed or draft loan documents,
the drafting attorney will circulate, in writing, a “red-lined” copy or some other written
materials which will highlight and/or more particularly identify and/or describe the
changes and revisions that have been made or are contemplated to be made.” Wright,
657 N.E.2d at 1235.
Interest and Usury
Often times, hard money lenders will charge higher interest rates, but practitioners should review
the loan documents carefully to determine if the interest provisions violate the Georgia usury states. Any
person, company, or corporation has to comply with O.C.G.A. § 7-4-2, the civil usury state, and any
violator of the same must forfeit the interest so charged or contracted to be reserved, charged or taken.
O.C.G.A. § 7-4-10(a). No forfeiture of principal is required. Aikens v. Wagner, 231 Ga. App. 178, 498
S.E.2d 766 (1998); Cornelius v. Auto Analyst, Inc., 222 Ga. App. 759, 476 S.E.2d 9 (1996); provided that
should any person, company or corporation who reserves, charges, or takes for any loan or advance of
money any rate of interest greater than 5% per month, either directly or indirectly, by way of commission
for advances, discount, exchange, or the purse of salary or wages; by notarial or other fees; or by any
contract, contrivance or device whatsoever will be guilty of a misdemeanor. See O.C.G.A. § 7-4-18(a).
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See also King v. State, 136 Ga. 709, 71 S.E. 1093 (1911); In re Khalif, 308 B.R. 614 (Bankr. N.D. Ga.
2004).
When reviewing a lender’s loan documents, keep in mind that discount points and other interest
charges have to be amortized over the life of the loan to determine whether the loan is usurious. Johnson
v. Fleet Finance, Inc., 785 F. Supp. 1003 (S.D. Ga. 1992). See also In re Evans, 130 B.R. 357 (Bankr.
S.D. Ga. 1991), holding that a prepaid finance charge constitutes “interest” within the meaning of
O.C.G.A. § 7-4-18.
Voluntary or Gratuitous Agency
If an attorney makes a voluntary offer to perform some act on behalf of a party, that attorney
could be liable under a voluntary or gratuitous agency theory. See Simmerson v. Blanks, 149 Ga. App.
478(2) 254 S.E.2d 716 (1979). In Williams v. Forston, Bentley & Griffin, 212 Ga. App. 222, 441 S.E.2d
686 (1994), the buyers sued the sellers claiming breach of contract, fraud, and negligence, including
defendants as the closing firm. While the buyers had no contact with the closing firm prior to closing and
also signed a disclaimer of representation and release and covenant not to sue in favor of the closing firm,
the buyers claimed that the closing attorney made representations to them during the closing that she was
their attorney and would take care of them. Williams, 212 Ga. App. at 222. The buyers also claimed that
the attorney stated the termite report submitted by the termite company was unacceptable because it
indicated an additional inspection of the residence was needed, and that, while the sellers provided a
revised report after closing, it still was incomplete in that it did not contain a diagram of prior infestations.
Id. at 223. As a result, the buyers claimed that the attorney had breached a duty she had assumed by
accepting the report and disbursing sales proceeds prior to communicating with the buyers concerning the
revised report.
While the Court took note of the buyers’ contentions that the attorney made certain
representations at closing contrary to the disclaimer, it found that the buyers’ execution of the disclaimer
indicated their express agreement to be bound by the same. Williams, 212 Ga. App. at 223. Furthermore,
their execution of the representation disclaimer undermined any claim that an attorney-client relationship

Chapter 4
17 of 18

existed. Id. at 224. As to the claim that the attorney’s actions concerning the termite report gave rise to
an action for negligence or malpractice, the Court noted that a gratuitous promise or offer could cause a
party to rely upon the party making the promise or offer to perform; however, the Court added that a
professional who supplies information has a duty of reasonable care and competence to foreseeable
parties who rely upon the information. Williams, 212 Ga. App. at 224, (citing to Badische Corp. v.
Caylor, 257 Ga. 131, 356 S.E.2d 198 (1987); Roberts & Co. Assoc. v. Rhodes-Haverty Partnership, 250
Ga. 680, 300 S.E.2d 503 (1983). The reliance must be justifiable, and the Court held that this additional
duty may be limited by appropriate disclaimers which would alert those not in privity with the supplier of
the information that they rely upon it only at their peril. Williams, 212 Ga. App. at 224. The Court found
that the representation disclaimer undermined any actionable reliance by the buyers on any promise or
voluntary offer made by the attorney to the buyers.
Takeaways for the Practitioner
At a loan or real estate closing, the closing attorney acts only as an agent for the client or clients
who retained him. Legacy Homes, supra, 205 Ga. App. at 35. No formalities are required to create the
attorney-client relationship. McMann v. Mockler, 233 Ga. App. 279, 282, 503 S.E.2d 894 (1998). The
relationship can be established through the implied conduct of the parties, and it exists when it can be
shown that the advice or assistance of the attorney is sought and received in matters pertinent to his
profession. Guillebeau, supra, 182 Ga. App. At 229. The payment or non-payment of a fee is not
controlling; instead, the Court looks at the nature of the contacts with the attorney; whether the putative
client informed the attorney that the attorney’s advice was being relied upon; whether the attorney in fact
offered any legal advice or assistance; and whether the attorney’s representations or conduct reasonably
induced the putative client to believe the relationship existed. Guillebeau, supra, 182 Ga. App. at 229.
This is why it is so imperative that when you are drafting, reviewing and circulating loan documents that
you a) clearly set forth the scope of your engagement by the client; b) obtain disclaimers of representation
from non-clients; and c) circulate any and all changes to drafts of loan documents, highlighting or red-
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lining the same, to all parties involved in the transaction, regardless of how trivial or inconsequential they
may seem, so as to ensure that all parties have the opportunity to review and approve the same.
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Remote  Online  Notarization  in  Georgia:    
Let’s  Get  Started  
  
At  some  point  in  a  closing  the  topic  often  comes  up  regarding  the  dismal  failure  of  our  
schools  to  teach  children  how  to  write  in  cursive  and  thereby  properly  sign  their  names  to  
official  documents,  such  as  closing  papers  I’m  passing  around  the  table.  If  the  complaints  were  
about  Common  Core  math,  agreed.  But  I  like  to  point  out  to  borrowers  that  in  the  last  five  years  
or  so  they  likely  have  wet-‐signed  very  few  agreements.  From  the  pre-‐disclosure  loan  
documents,  to  the  purchase  and  sale  agreement,  to  their  last  credit  card  swipe  at  the  grocery  
store,  all  their  signatures  have  been  digital.  Where  is  the  need,  I  ask  them,  for  learning  pretty  
handwriting?  Kids  should  be  learning  typing!  The  future,  the  very  near  future,  belongs  to  
electronic  closings.    
  

Electronic  closings,  or  e-‐closings,  have  been  around  for  a  number  of  years.  I  remember  

performing  an  e-‐closing  with  AmTrust  Bank  probably  ten  years  ago.  The  technology  was  
rudimentary,  and  it  took  twice  as  long  as  a  wet  closing.  The  process  has  come  a  long  way,  and  
our  office  has  performed  several  e-‐closings  using  the  Pavaso  platform  using  a  hybrid  
technology.  

Georgia  law  does  not  fully  permit  e-‐closings.    
E-‐closings  come  in  three  different  varieties:  a  hybrid  version,  in-‐person  electronic  
notary,  and  the  full  e-‐closing  with  a  remote  online  notary  (“RON”).  But  current  Georgia  law  
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supports  only  the  hybrid  approach:  the  borrower  digitally  signs  the  majority  of  lender  
documents,  but  any  document  requiring  a  notary  must  be  wet-‐signed.  Georgia  law  does  not  
provide  for  any  type  of  electronic  notary,  whether  in-‐person  or  remote.  Georgia  is  out  of  step  
with  approximately  twenty-‐one  other  states  that  do  allow  electronic  notarization  of  
documents,  with  ten  of  those  states  going  one  step  further  and  providing  for  remote  online  
notarization.  
  

For  those  states  that  do  allow  electronic  notaries,  their  laws  permit  e-‐notaries  to  

notarize  documents  electronically  by  using  a  digital  signature  and  a  digital  notary  seal  to  
notarize  digital  documents  and  validate  the  process  with  a  digital  certificate.  And  depending  on  
the  state’s  law,  the  e-‐notary  can  be  in-‐person  or  remote.    
  

If  the  e-‐notary  is  in-‐person  the  process  works  much  the  same  way  as  it  does  now.  They  

meet  the  principal  in  person,  verify  the  principal’s  identity,  watch  the  principal  sign  (as  with  the  
case  of  an  attestation,  and,  if  needed,  acknowledge  the  principal’s  signature),  sign  the  
documents  as  the  notary,  and  affix  their  seal.  The  difference  is  that  the  document,  signatures,  
and  seal  are  all  digital  and  the  process  is  performed  on  a  digital  platform.  The  digitally  signed  
and  notarized  document  can  now  be  electronically  recorded  or  printed  and  recorded  the  
traditional  way.  
  

A  remote  online  notarization  is  also  performed  on  a  digital  platform,  but  the  principal  

and  notary  are  not  physically  in  the  same  place.  Depending  on  the  state’s  law,  the  principal  can  
be  anywhere  in  the  world.    
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Imagine  a  buyer  in  Alabama,  a  seller  in  England,  and  property  located  in  Georgia.  The  
parties  can  all  meet  online,  at  the  same  time,  and  execute  documents  that  can  be  immediately  
electronically  delivered  to  the  lender  and  recorded  with  Clerk.  There  is  no  delay  and  no  
scurrying  around  in  England  to  find  a  United  States  Consulate  or  Embassy  that  has  a  notary  on  
staff  (and  available  when  you  want  to  close).  Further,  the  entire  process  can  be  overseen  and  
controlled  by  a  Georgia  licensed  attorney  as  required  by  law.  This  is  the  ultimate  “mail  away”  
closing.  

What  does  a  RON  process  look  like?  
  

Of  course,  RON  will  be  useful  not  only  in  closings,  but  with  other  business  dealings  as  

well.  So  as  part  my  research  into  whether  RON  was  something  for  the  Real  Property  Law  
Section  to  promote,  I  performed  an  experiment  how  RON  works  with  any  document.  I  found  a  
company  online  and  they  performed  a  sample  RON  with  me  as  the  principal.  
    

I  used  Notarize.com,1  a  technology  company  located  in  Virginia  (and  now  with  an  office  

in  Texas)  that  is  in  the  RON  business.  The  company  is  entirely  a  construct  of  Virginia’s  RON  law  
and  likely  would  not  exist  otherwise—RON  has  created  an  entirely  new  industry  that  can  now  
be  replicated  in  any  state  with  similar  laws.  Like  Georgia.  
  
  

  
  

                                                                                                                          
1

  Please  do  not  take  this  as  an  endorsement  of  Notarize.com.  It  was  simply  the  first  company  
that  popped  up  on  a  Google  search.  Regardless  of  the  proprietary  platform,  the  process  should  
be  similar  among  technology  providers  since  they  would  be  following  the  same  statutory  
scheme.    
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Here’s  a  snapshot  of  the  process:      
1)  sign  up  for  the  service  by  creating  a  user  ID  and  password;    
2)  the  principal  (in  my  experiment,  me)  uploads  the  document  to  be  signed  and  
notarized;    
3)  the  principal  enters  personal  details  such  as  name,  address,  birth  date,  and  
last  four  of  their  social  security  number  to  be  used  to  verify  identify;    
4)  the  principal  reviews  and  prefills  the  document;    
5)  schedule  a  time  to  meet  online  with  the  e-‐notary;  
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6)  establish  a  camera  and  microphone  connection  (the  entire  notary  process  is  
videoed  and  recorded  so  you  can  review  later,  and,  at  least  with  notarize.com,  is  
saved  for  five  years);    
7)  verify  identity  by  answering  a  series  of  six  challenge  questions;    
8)  use  the  video  camera  to  take  a  picture  of  front  and  back  of  driver’s  license  or  
other  government-‐issued  identification;    
9)  the  live  video  meeting  starts  with  a  remote  on-‐l ine  notary  located  in  Virginia;    
10)  the  notary  asks  a  series  of  three  more  questions  to  verify  competency;    
11)  the  witness,  who  is  physically  located  with  the  principal,  enters  their  
personal  information;    
12)  the  principal,  witness,  and  notary  electronically  sign  and  notarize  the  
document,  including  affixing  a  digital  notary  seal;    
13)  once  complete,  the  principal  pays  for  the  service;  and,  finally,    
14)  the  principal  receives  an  email  with  the  fully  executed  document.      
Despite  that  list,  the  whole  process  took  about  fifteen  minutes.  The  cost  was  $25.00,  and  I  felt  
comfortable  with  the  process  to  verify  identity.  
  

The  various  steps  we  went  through  were  dictated  in  large  part  by  the  statutory  

requirements  that  are  mirrored  in  the  model  act  drafted  by  the  Mortgage  Bankers  Association  
(“MBA”)  and  the  American  Land  Title  Association  (“ALTA”).  Identity  verification  rigor  far  
exceeds  current  practice  in  Georgia,  and  the  archival  of  the  live  video  notary  process  similarly  
helps  to  prevent  fraud.  The  Virginia  RON  law  only  requires  archiving  of  the  audio/video  
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recording  for  five  years,  however,  the  model  act—and  the  version  proposed  by  the  RPLS  
Executive  Committee  here  in  Georgia—requires  archival  for  ten  years.  Interestingly,  the  Virginia  
notary  in  our  experiment  stated  that  the  Notarize.com  platform  was  originally  intended  to  
facilitate  real  estate  closings.  However,  in  practice,  most  of  their  business  is  derived  from  non-‐
real  estate  matters.  

RON  is  coming.  
  

Remote  online  notary  (“RON”)  is  a  reality  spreading  across  the  country.  Virginia  was  the  

first  state  to  embrace  RON,  followed  by  Texas,  Montana,  and  Nevada.  Six  other  states  
(Michigan,  Minnesota,  Indiana,  Vermont,  Ohio,  and  Tennessee)  have  passed  RON  bills  and  are  
in  the  process  of  implementing  rules.  
  

The  MBA,  ALTA,  the  National  Association  of  Secretaries  of  State  and  the  Uniform  Law  

Commission  are  all  working  on  RON.  Of  this  group,  MBA  and  ALTA  have  collaborated  to  draft  
model  legislation  patterned  after  the  Texas  law,  later  emulated  by  Nevada.2  The  model  bill  is  an  
effort  to  provide  a  considered  industry  approach  to  what  such  a  law  could  look  like  across  
multiple  jurisdictions.  The  MBA/ALTA  model  act  is  the  language  being  shared  across  the  country  
as  states  like  ours  contemplate  similar  measures.  

                                                                                                                          
2

  The  Mortgage  Bankers  Association  has  a  resource  page  where  the  proposed  model  act  is  
included.  See  https://www.mba.org/audience/state-‐legislative-‐and-‐regulatory-‐resource-‐
center/remote-‐online-‐notarization.    
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What’s  in  the  Model  Act?  
  

MBA’s  and  ALTA’s  work  on  a  model  act  began  with  the  goal  of  creating  a  uniform  and  

consistent  framework  that  could  be  adopted  throughout  the  country  to  allow  remote  online  
notarizations  in  real  estate  finance  transactions.  The  starting  point  was  the  2017  Texas  RON  
law.3  While  MBA  and  ALTA  fully  expect  subsequent  state  legislatures  to  alter  the  model  act  
consistent  with  each  state’s  objectives,  both  associations  believe  it  important  to  remain  
consistent  with  certain  principals,  including:  
•   Multilayers  of  identity  verification,  including  presentation  of  a  photo  ID;  credential  
analysis;  identity  proofing;  and  a  digital  recording  of  an  audio/video  communication  
capturing  the  notarial  act.  
•   Online  notarial  acts  must  be  distinguishable  from  those  performed  in  person.  
•   No  particular  company  should  be  provided  a  competitive  advantage.  
•   Secretaries  of  State  should  be  directed  to  promulgate  regulations  based  on  data  
standards  developed  by  the  Mortgage  Industry  Standards  Maintenance  Organization.  
•   The  legislation  should  conform  to  the  Uniform  Electronic  Transactions  Act  (UETA)  and  
the  Uniform  Real  Property  Electronic  Recording  Act  (URPERA),  and  to  the  extent  
possible  the  Revised  Uniform  Law  on  Notarial  Acts  (RULONA).  
•   Finally,  consumers  should  have  the  ability  to  choose  whether  to  use  remote  online  
notary  or  not.  

                                                                                                                          
3

  An  overview  of  the  Texas  law  and  a  link  to  the  bill  text  can  be  found  on  National  Notary.  See  
https://www.nationalnotary.org/knowledge-‐center/news/law-‐updates/tx-‐house-‐bill-‐1217.    

Chapter 5
10 of 32

After  reviewing  the  model  act  and  the  drafters’  stated  goals,  the  Real  Property  Law  
Section’s  Executive  Committee  decided  to  seek  the  support  of  the  Bar’s  Advisory  Committee  on  
Legislation  (“ACL”)  to  further  a  RON  bill  in  Georgia.  The  RPLS  Executive  Committee  felt  it  was  
time  for  Georgia  to  act  on  this  trend.  The  ACL  voted  to  seek  approval  from  the  Bar’s  Board  of  
Governors  to  move  forward  in  support  of  a  bill.  The  Board  of  Governors  is  scheduled  to  meet  
early  January  of  2019.  
  RON  legislation  has  been  adopted,  and  is  in  the  process  of  being  introduced,  in  a  
number  of  states  around  the  country.  A  RON  bill  will  help  make  Georgia  more  competitive  to  
attract  new  companies  and  keep  existing  businesses  in  this  state.  RON  will  not  only  impact  real  
estate  transactions,  but  probably  more  importantly,  will  assist  international  companies,  and  
those  Georgia  companies  doing  business  in  multiple  jurisdictions,  work  smarter  and  more  
efficiently.  The  RPLS  Executive  Committee  also  felt  it  important  any  RON  legislation  reflect  and  
be  consistent  with  current  state  law.  RON  has  created  a  new  technology  growth  industry,  which  
as  it  grows  will  be  able  to  exert  more  influence  over  the  development  of  RON  laws.  As  
attorneys,  we  should  work  with  industry  leaders  to  develop  a  law  that  works  for  everyone  in  
Georgia.  
Included  in  the  appendix  to  this  paper  is  a  copy  of  the  model  act  as  refined  by  the  RPLS  
Executive  Committee.4  The  attached  RPLS  revised  model  act  is  in  DRAFT  FORM  ONLY.  It  
represents  our  first  attempt  at  crafting  a  possible  bill.  I  have  every  confidence  it  will  look  

                                                                                                                          
4

  An  unaltered  version  of  the  MBA/ALTA  model  act  can  be  found  at  
https://www.alta.org/advocacy/online-‐notarization.cfm.  
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different  once  all  stakeholders  have  an  opportunity  to  comment  and  participate  on  its  final  
form.  The  following  are  highlights  provided  by  MBA/ALTA  of  the  individual  sections  contained  
in  the  bill.  
Section  1:  Definitions.  Like  all  good  statutes,  this  one  starts  with  definitions.  This  section  
includes  definitions  for  RON  specific  terms  such  as  “appear,”  “personally  appear,”  and  “in  the  
presence  of”;  “credential  analysis”;  “electronic”,  “electronic  record”,  “electronic  seal”,  and  
“electronic  signature”;  “identify  proofing”;  “notarial  act”  as  it  pertains  to  RON;  “outside  the  
United  States”;  “principal”;  “remote  online  notary  public”;  “remote  online  notarization”;  
“remote  presentation”;  and  “remotely  located  individual”.  
Section  2:  Rulemaking.  Provides  the  Secretary  of  State  with  the  authority  to  implement  
standards  to  facilitate  RON.  
Section  3:  Standards  for  Online  Remote  Notarization.  Requires  the  Secretary  of  State  to  
develop  and  maintain  standards  for  RON,  including  standards  for  credential  analysis  and  
identity  proofing.  The  Secretary  of  State  has  12  months  to  adopt  and  enact  the  standards.  
Section  4:  Application;  Qualifications.  The  RPLS  version  of  the  act  calls  for  a  separate  
commission  and  application  process  for  remote  online  notaries.  RPLS  also  thought  it  important  
to  require  RON’s  to  renew  their  commission  every  two  years,  instead  of  five  years  as  with  
traditional  notaries,  and  require  the  RON  to  maintain  a  surety  bond  in  an  amount  as  
determined  by  the  Secretary  of  State.  
Section  5:  Authority  to  Perform  Remote  Online  Notarizations.  The  remote  online  
notary  must  be  physically  located  in  Georgia.  However,  the  principal  signing  the  document  can  
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be  located  in  Georgia,  outside  Georgia  but  inside  the  United  States,  or  outside  the  United  States  
if  the  RON  has  no  actual  knowledge  the  remote  notarial  act  is  prohibited  where  the  principal  is  
located.  The  principal  must  confirm  the  notarial  act  pertains  to  a  matter  that  is  before  a  court  
of  governmental  entity  in  the  U.S.,  relates  to  property  located  in  the  U.S.,  or  relates  to  a  
transaction  substantially  connected  to  the  U.S.  
Section  6:  Electronic  Record  of  Remote  Online  Notarizations.  The  RON  is  required  to  
keep  an  electronic  journal  of  every  notarial  act,  including  evidence  of  identity  of  each  principal.  
The  RON  must  create  an  audio  and  video  copy  of  the  notarial  act,  which  must  be  securely  
maintained  for  10  years.  The  Secretary  of  State  has  the  authority  to  promulgate  standards  for  
the  retention  of  the  audio/video  copy.  
Section  7:  Use  of  Electronic  Journal,  Signature,  and  Seal.  The  RON  must  keep  their  
electronic  signature  and  seal  secure,  and  not  allow  any  other  person  to  use  them.  Any  change  
or  modification  must  be  evident  once  the  RON’s  signature  and  seal  are  applied.  
Section  8:  Online  Remote  Notarization  Procedures.    The  principal  is  not  required  to  be  
located  in  Georgia  at  the  time  the  online  notarization.  The  RON  must  verify  the  principal’s  
identity  by  virtue  of  personal  knowledge  or  reliance  on  a  photo  ID,  credential  analysis,  and  
Identify  proofing.  The  RON  must  take  reasonable  steps  to  verify  the  communication  technology  
for  the  online  notarization  is  secure  from  unauthorized  use.  And  the  electronic  certification  
must  indicate  the  notarization  was  performed  online.  RPLS  added  provisions  that  an  online  
notarization  complies  with  the  requirements  of  O.C.G.A.  §  44-‐5-‐30  that  a  deed  to  land  be  
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attested  by  an  officer  as  provided  in  O.C.G.A.  §  44-‐2-‐15,  and  that  the  situs  of  the  execution  by  a  
principal  to  any  document  notarized  under  the  Act  shall  be  Georgia.  
Section  9:    Fees.  The  Georgia  RON  may  charge  a  fee  for  the  remote  online  notarization.  
The  Secretary  of  State  can  determine  the  fee  amount.  
Section  10:  Termination  of  Remote  Online  Notary  Public’s  Commissions.  If  a  RON’s  
commission  is  revoked  or  renewal  is  denied,  the  RON  must  destroy  any  coding,  disk,  certificate,  
cared,  software,  or  password  that  enables  the  online  remote  notary  public’s  electronic  
signature  or  seal  to  be  affixed.  
Section  11:  Wrongful  Possession  of  Software  or  Hardware;  Criminal  Offense.  It  is  an  
offense  to  knowingly  obtain  or  destroy  without  prior  authorization  a  certificate,  disk,  coding,  
card,  program,  software,  or  hardware  that  enables  the  notary  public’s  electronic  signature  to  
be  affixed.  
Section  12:  Conflict.  In  the  event  of  conflict  between  state  provisions,  the  provisions  of  
this  Act  will  control.  
Section  13:  Effective  Date.  The  effective  date  is  determined  by  the  Legislature,  but  the  
Secretary  of  State  has  12  months  to  implement  standards.    
The  model  act  as  proposed  also  includes  a  seperate  section  pertaining  to  the  physical  
recording  of  a  document  that  was  notarized  by  a  remote  online  notary.  Such  a  document  must  
include  a  certificate  attesting  that  it  is  a  true  and  correct  copy  of  the  electronic  original,  among  
other  requirements.  
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Matters  to  consider  apart  from  the  Model  Act.  
  

Not  addressed  in  the  model  act  is  e-‐recording  and  reciprocity.  Regarding  e-‐recording,  

approximately  half  of  Georgia’s  counties  do  not  yet  accept  an  electronic  document  for  
recording.  Consequently,  RON  may  not  be  suitable  for  all  counties,  or  at  least  to  the  extent  the  
e-‐notarized  document  is  e-‐recorded.  And  Clerks’  offices  throughout  the  state  will  need  to  be  
educated  in  RON  and  the  new  requirements  for  recording  remotely  notarized  documents  
whether  in  electronic  form  or  physical  copy.  
  

The  remote  online  notarial  act  must  also  enjoy  reciprocity  with  other  states  that  have  

adopted  a  similar  law.  A  document  notarized  by  a  Virginia  RON  must  have  the  same  legal  status  
as  a  document  notarized  by  a  Georgia  RON.  If  not,  difficult  situations  could  arise;  for  example,  
the  Clerk  could  refuse  to  record  a  document,  or  the  security  interest  could  get  stripped  in  
bankruptcy  for  failure  to  comply  with  recording  requirements.    

Consultation  of  private  and  government  stakeholders.    
  

Stakeholders  for  a  RON  bill  are  wide  ranging.  Obviously,  attorneys—especially  real  

estate  closing  attorneys—have  an  interest  in  any  legislation.  But  remote  online  notarization  is  
much  bigger  than  just  facilitating  real  estate  transactions.  Companies  all  over  the  state,  
whether  local,  national,  or  international  companies,  will  benefit  from  the  savings  in  time  and  
money  RON  will  bring.  Various  Chambers  of  Commerce  may  also  have  insight  to  provide  from  
the  organizations  they  represent.    
  

Additionally,  the  government  entities  that  will  be  carrying  out  and  affected  by  any  law  

should  be  consulted.  The  Secretary  of  State’s  office  should  vet  any  proposed  legislation  because  
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they  would  be  the  ones  to  promulgate  rules  under  the  Act  and  enforce  its  operation.  The  Clerks  
of  Superior  Court  should  provide  input  since  they  would  be  responsible  for  issuing  notary  
commissions  and  recording  RON  documents.  Judges  can  provide  feedback  because  they  will  be  
faced  with  evidentiary  rulings  on  remotely  notarized  documents  in  pleadings  and  as  evidence  
and  may  be  even  use  it  themselves  in  issuing  warrants.    

Conclusion:  Let’s  get  started.  
  

RON  holds  promise  for  Georgia  businesses.  Georgia  should  not  allow  itself  to  be  left  

behind.  Other  states  have  shown  that  this  is  a  reality  that  is  coming.  It  will  make  it  easier  for  not  
only  real  estate  closings  to  get  done,  but  also  easier  for  businesses  to  do  their  business,  and  
clerks  and  judges  to  process  certain  documents.    
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Appendix:  RPLS  version  of  the  MBA  and  ALTA  Model  Act.  
  

Mortgage  Bankers  Association  –  American  Land  Title  Association  
Model  Legislation  for  Remote  Online  Notarization  with    
Proposed  Revisions  by  Georgia’s  Real  Property  Law  Section  
  
AN  ACT  
relating  to  appointment  of  and  performance  of  notarial  acts  by  a  remote  online  notary  public  
and  the  acknowledgment  and  proof  of  written  instruments  made  by  means  of  communication  
technology;  authorizing  a  fee  and  creating  a  criminal  offense.  
Chapter___  Remote  Online  Notary  
Sec.  1.      DEFINITIONS.    In  this  (Chapter):  
(1)  “Appear”  or  “personally  appear”  or  “in  the  presence  of”  means:  
(a)     being  in  the  same  physical  location  as  another  person  and  close  enough  
to  see,  hear,  communicate  with,  and  exchange  tangible  identification  credentials  
with  that  individual;  or    
(b)  interacting  with  another  individual  by  means  of  communication  
technology  that  complies  with  the  provisions  of  this  (Chapter).  
(2)  “Communication  technology”  means  an  electronic  device  or  process  that  allows  a  
notary  public  physically  located  in  this  state  and  a  remotely  located  individual  to  
communicate  with  each  other  simultaneously  by  sight  and  sound,  and  which,  as  
necessary,  makes  reasonable  accommodations  for  individuals  with  vision,  hearing,  or  
speech  impairments.    
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(3)  "Credential  analysis"  means  a  process  or  service  that  meets  the  standards  
established  by  the  Secretary  of  State  through  which  a  third  person  affirms  the  validity  of  
a  government-‐issued  identification  credential  through  review  of  public  and  proprietary  
data  sources.    
(4)  "Electronic"  means  relating  to  technology  having  electrical,  digital,  magnetic,  
wireless,  optical,  electromagnetic,  or  similar  capabilities.  
(5)  "Electronic  record"  means  information  that  is  created,  generated,  sent,  
communicated,  received,  or  stored  by  electronic  means.  
(6)    "Electronic  seal"  means  information  within  a  notarized  electronic  record  that  
confirms  the  remote  online  notary  public's  name,  jurisdiction,  identifying  number,  and  
commission  expiration  date  and  generally  corresponds  to  information  in  notary  seals  
used  on  paper  documents.  
(7)    "Electronic  signature"  means  an  electronic  sound,  symbol,  or  process  attached  to  or  
logically  associated  with  an  electronic  record  and  executed  or  adopted  by  a  person  with  
the  intent  to  sign  the  electronic  document.  
(8)  "Identity  proofing"  means  a  process  or  service  operating  according  to  standards  
established  by  the  Secretary  of  State  through  which  a  third  person  affirms  the  identity  
of  an  individual:  
(a)  by  means  of  dynamic  knowledge  based  authentication  such  as  a  review  of  
personal  information  from  public  or  proprietary  data  sources;  or  
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(b)  by  means  of  analysis  of  biometric  data  such  as,  but  not  limited  to,  facial  
recognition,  voiceprint  analysis,  or  fingerprint  analysis,    

(9)  “Notarial  act”  means  an  act,  whether  performed  with  respect  to  a  tangible  or  
electronic  record,  that  a  notarial  officer  may  perform  under  the  law  of  this  state.    The  
term  includes  taking  an  acknowledgment,  administering  an  oath  or  affirmation,  taking  a  
verification  on  oath  or  affirmation,  witnessing  or  attesting  a  signature,  certifying  or  
attesting  a  copy,  and  noting  a  protest  of  a  negotiable  instrument.  
  (10)  “Outside  the  United  States”  means  outside  the  geographic  boundaries  of  a  
state  or  commonwealth  of  the  United  States,  the  District  of  Columbia,  Puerto  
Rico,  the  United  States  Virgin  Islands,  and  any  territory  or  insular  possession  
subject  to  the  jurisdiction  of  the  United  States.  
(11)    "Principal"  means  an  individual:  
(a)  whose  electronic  signature  is  notarized  in  a  remote  online  notarization;  or  
(b)  making  an  oath  or  affirmation  or  an  acknowledgement  other  than  in  the  
capacity  of  a  witness  for  the  remote  online  notarization.  
(12)  "Remote  online  notarial  certificate"  is  the  form  of  an  acknowledgement,  jurat,  
verification  on  oath  or  affirmation,  verification  of  witness,  or  attestation  that  is  
completed  by  a  remote  online  notary  public  and:  
(a)  contains  the  online  notary  public's  electronic  signature,  electronic  seal,  title,  
and  commission  expiration  date;  
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(b)  contains  other  required  information  concerning  the  date  and  place  of  the  
remote  online  notarization;  and  
(c)  otherwise  conforms  to  the  requirements  for  an  acknowledgement,  jurat,  
verification  on  oath  or  affirmation,  verification  of  witness,  or  attestation  under  the  laws  
of  this  state;  and  
(d)  indicates  that  the  person  making  the  acknowledgement,  oath,  affirmation,  
verification,  or  attestation  appeared  remotely  online.        
(13)  "Remote  online  notarization"  or  “remote  online  notarial  act”  means  a  notarial  act  
performed  by  means  of  communication  technology  that  meets  the  standards  adopted  
under  this  Chapter.  
(14)  "Remote  online  notary  public"  means  a  notary  public  who  has  been  authorized  by  
the  Secretary  of  State  to  perform  remote  online  notarizations  under  this  Chapter.    
(15)    "Remote  presentation"  means  transmission  to  the  remote  online  notary  public  
through  communication  technology  of  an  image  of  a  government-‐issued  identification  
credential  that  is  of  sufficient  quality  to  enable  the  remote  online  notary  public  to:  
(a)    identify  the  individual  seeking  the  remote  online  notary  public's  services;  
and  
(b)    perform  credential  analysis.  
  
(16)  “Remotely  located  individual”  means  an  individual  who  is  not  in  the  physical  
presence  of  the  notary.          
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Sec.  2.  RULEMAKING.    The  Secretary  of  State  is  authorized  to  adopt  rules  necessary  to  
implement  this  (Chapter),  including  rules  to  facilitate  remote  online  notarizations.      
Sec.  3.  STANDARDS  FOR  REMOTE  ONLINE  NOTARIZATION.      (1)  The  Secretary  of  State  by  
rule  shall  develop  and  maintain  standards  for  remote  online  notarization  in  accordance  with  
this  subchapter,  including  but  not  limited  to  standards  for  credential  analysis  and  identity  
proofing.  
(2)  In  developing  standards  for  remote  online  notarization,  the  Secretary  of  State  shall  
review  and  consider  standards  established  by  the  National  Association  of  Secretaries  of  
State  (NASS),  and  national  standard  setting  bodies  such  as  the  Mortgage  Industry  
Standards  and  Maintenance  Organization  (MISMO).  
(3)  The  rules  shall  be  adopted  not  later  than  twelve  months  from  the  date  of  the  
enactment  of  this  Chapter,  and  may  thereafter  be  modified,  amended  or  supplemented.    
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Sec.  4.  APPLICATION;  QUALIFICATIONS.      
(1)    A  notary  public  or  an  applicant  for  appointment  as  a  notary  public  under  this  
subchapter  may  apply  to  the  Secretary  of  State  to  be  appointed  and  commissioned  as  a  
remote  online  notary  public  in  the  manner  provided  by  this  section.  
(2)    A  person  qualifies  to  be  appointed  as  a  remote  online  notary  public  by:  
(a)  satisfying  the  qualification  requirements  for  appointment  as  a  notary  
public  under  this  subchapter;  
(b)  paying  the  application  fee  described  by  Subsection(4);  and  
(c)  electronically  submitting  to  the  Secretary  of  State  an  application  in  the  
form  prescribed  by  the  Secretary  of  State  that  satisfies  the  Secretary  of  State  that  
the  applicant  is  qualified.  
(3)    The  application  required  by  Subsection  (2(c))  must  include:  
(a)  the  applicant's  name  to  be  used  in  acting  as  a  notary  public;  
(b)  a  certification  that  the  applicant  will  comply  with  the  Secretary  of  State's  
standards  developed  under  this  Chapter,      
(c)  an  e-‐mail  address  of  the  applicant,  and  
(d)  a  physical  address  of  the  applicant  located  within  this  state.  (4)    The  Secretary  of  
State  may  charge  a  fee  for  an  application  submitted  under  this  section  in  an  amount  
necessary  to  administer  this  subchapter.  
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  (5)  The  technology  selected  by  a  remote  online  notary  public  for  remote  online  
notarizations  must  conform  to  the  Secretary  of  State’s  standards  developed  under  this  
Chapter.    
(6)      A  remote  online  notary  public:  
(a)  is  a  notary  public  for  purposes  of  (citation  to  general  notary  Chapter)  and  
is  subject  to  that  (Chapter)  to  the  same  extent  as  a  notary  public  appointed  and  
commissioned  under  that  Chapter;  
(b)  may  perform  notarial  acts  as  provided  by  (citation  to  general  authority)  in  
addition  to  performing  remote  online  notarizations;    
(c)  may  perform  a  remote  online  notarization  authorized  under  this  Chapter;  
(d)  must  renew  their  commission  every  two  years;  and  
(e)  must  maintain  a  surety  bond  in  an  amount  as  determined  by  rule  and  
regulations  promulgated  by  the  Secretary  of  State.  
Sec.  5.    AUTHORITY  TO  PERFORM  REMOTE  ONLINE  NOTARIZATIONS.    
A  remote  online  notary  public  physically  located  in  this  state  may  perform  a  remote  online  
notarial  act  using  communication  technology  in  accordance  with  this  Chapter  and  any  rules  or  
regulations  adopted  by  the  Secretary  of  State  for  a  remotely  located  individual  who  is  physically  
located:  
(1)  In  this  State;  
(2)  Outside  this  State  but  within  the  United  States;  or  
(3)  Outside  the  United  States  if:  
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(a)  The  remote  online  notary  public  has  no  actual  knowledge  that  the  act  of  
making  the  statement  or  signing  the  record  is  prohibited  in  the  jurisdiction  in  which  
the  person  is  located;  and  
(b)  The  person  placing  his  or  her  electronic  signature  on  the  electronic  record  
confirms  to  the  remote  online  notary  public  that  the  requested  remote  online  
notarial  act  and  the  electronic  record:  
(i)  are  part  of  or  pertain  to  a  matter  that  is  to  be  filed  with  or  is  currently  
before  a  court,  governmental  entity  or  other  entity  in  the  United  States;  
(ii)  relates  to  property  located  in  the  United  States;  or  
(iii)  relates  to  a  transaction  substantially  connected  to  the  United  States  
  
Sec.  6.    ELECTRONIC  RECORD  OF  REMOTE  ONLINE  NOTARIZATIONS.      
(1)    A  remote  online  notary  public  shall  keep  a  secure  electronic  journal  of  each  remote  
online  notarial  act  performed  by  the  remote  online  notary  public.    The  electronic  journal  
must  contain  for  each  remote  online  notarization:  
(a)  the  date  and  time  of  the  notarization;  
(b)  the  type  of  notarial  act;  
(c)  the  type,  the  title,  or  a  description  of  the  electronic  record  or  proceeding;  
(d)  the  printed  name  and  address  of  each  principal  involved  in  the  
transaction  or  proceeding;  
(e)  evidence  of  identity  of  each  principal  involved  in  the  transaction  or  
proceeding  in  the  form  of:  
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(i)  a  statement  that  the  person  is  personally  known  to  the  remote  online  
notary  public;  
(ii)  a  notation  of  the  type  of  identification  document  provided  to  the  
remote  online  notary  public;  or  
(iii)  a  record  of  the  identity  verification  made  under  this  Chapter,  if  
applicable  and  
  (f)    the  fee,  if  any,  charged  for  the  notarization.  
(2)  The  remote  online  notary  public  shall  create  an  audio  and  video  copy  of  the  
performance  of  the  notarial  act.    
(3)  The  remote  online  notary  public  shall  take  reasonable  steps  to:  
(a)  insure  the  integrity,  security,  and  authenticity  of  remote  online  
notarizations;  
(b)  maintain  a  backup  for  the  electronic  journal  required  by  Subsection  (1)  
and  the  recording  required  by  Subsection  (2);  and  
(c)  protect  the  backup  record  from  unauthorized  use.  
(4)  The  electronic  journal  required  by  Subsection  (1)  and  the  recording  required  by  
Subsection  2  shall  be  maintained  for  at  least  ten  years  after  the  date  of  the  transaction  
or  proceeding.      
(a)   The  remote  online  notary  public  may  designate  as  custodian  of  the  
recording  and  the  electronic  journal:  
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(i)  the  employer  of  the  remote  online  notary  public  if  evidenced  by  a  
record  signed  by  the  remote  online  notary  public  and  the  employer;  or  
(ii)  a  repository  meeting  the  standards  established  by  the  Secretary  of  
State.  
(b)  The  Secretary  of  State  shall  establish;  
(i)  standards  for  the  retention  of  a  video  and  audio  copy  of  the  
performance  of  the  notarial  act;    
(ii)  procedures  for  preservation  of  the  audio  and  video  copy  and  the  
electronic  journal  if  the  remote  online  notary  public  dies  or  is  adjudicated  
incompetent  or  if  the  remote  online  notary  public’s  commission  or  authority  to  
perform  notarial  acts  is  otherwise  terminated;  and  
(iii)  standards  for  third  party  repositories  for  the  retention  of  the  audio  
and  video  copy  of  the  performance  of  the  notarial  act.  
Sec.  7.    USE  OF  ELECTRONIC  JOURNAL,  SIGNATURE,  AND  SEAL.      
(1)  A  remote  online  notary  public  shall  keep  the  remote  online  notary  public's  electronic  
journal,  electronic  signature,  and  electronic  seal  secure.      The  remote  online  notary  
public  may  not  allow  another  person  to  use  the  remote  online  notary  public's,  electronic  
signature,  or  electronic  seal.  
(2)  A  remote  online  notary  public  shall  attach  the  remote  online  notary  public's  
electronic  signature  and  seal  to  the  remote  online  notarial  certificate  of  an  electronic  
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record  in  a  manner  that  renders  any  subsequent  change  or  modification  to  the  
electronic  record  to  be  evident.  
(3)    A  remote  online  notary  public  shall  immediately  notify  an  appropriate  law  
enforcement  agency  and  the  Secretary  of  State  of  the  theft  or  vandalism  of  the  remote  
online  notary  public's  electronic  journal,  electronic  signature,  or  electronic  seal.    A  
remote  online  notary  public  shall  immediately  notify  the  Secretary  of  State  of  the  loss  or  
use  by  another  person  of  the  remote  online  notary  public's  electronic  journal,  electronic  
signature,  or  electronic  seal.  
Sec.  8.    REMOTE  ONLINE  NOTARIZATION  PROCEDURES.    
  (1)    A  remote  online  notary  public  may  perform  a  remote  online  notarization  authorized  
under  this  Chapter  that  meets  the  requirements  of  this  Chapter  and  rules  adopted  
under  this  Chapter  regardless  of  whether  the  principal  is  physically  located  in  this  state  
at  the  time  of  the  remote  online  notarization.  
(2)    In  performing  a  remote  online  notarization,  a  remote  online  notary  public  shall  
verify  the  identity  of  a  person  creating  an  electronic  signature  at  the  time  that  the  
signature  is  taken  by  using  communication  technology  that  meets  the  requirements  of  
this  subchapter  and  rules  adopted  under  this  subchapter.    Identity  may  be  verified  by:  
(a)  the  remote  online  notary  public's  personal  knowledge  of  the  person  
creating  the  electronic  signature;  or  
(b)  each  of  the  following:  
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(i)  remote  presentation  by  the  person  creating  the  electronic  signature  of  
a  government-‐issued  identification  credential,  including  a  valid  passport  or  
driver's  license,  that  contains  the  signature  and  a  photograph  of  the  person:  
(ii)  credential  analysis;  and  
(iii)  identity  proofing.  
(3)  The  remote  online  notary  public  shall  take  reasonable  steps  to  ensure  that  the  
communication  technology  used  in  a  remote  online  notarization  is  secure  from  
unauthorized  interception.  
(4)  The  remote  online  notarial  certificate  for  a  remote  online  notarization  must  state  
that  the  person  making  the  acknowledgement  ,oath,  verification  or  attestation  
appeared  remotely  online.    
(5)  A  remote  online  notarial  act  meeting  the  requirements  of  this  Chapter  satisfies  the  
requirement  of  any  law  of  this  state  relating  to  a  notarial  act  that  requires  a  principal  to  
appear  or  personally  appear  before  a  notary  or  that  the  notarial  act  be  performed  in  the  
presence  of  a  notary,  including  but  not  limited  to,  the  requirement  found  at  O.C.G.A.  §  
44-‐5-‐30  that  a  deed  to  land  be  attested  by  an  officer  as  provided  in  O.C.G.A.  §44-‐2-‐15.      
(6)  The  situs  of  execution  by  a  principal  to  any  document  notarized  under  this  Act  by  a  
Georgia  Remote  online  notary  public  shall  be  deemed  to  be  this  state.    
Sec.  9.    FEES  FOR  REMOTE  ONLINE  NOTARIZATION.      
A  remote  online  notary  public  or  the  remote  online  notary  public's  employer  may  charge  a  fee  
for  performance  of  remote  online  notarization.    
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Sec.  10.  TERMINATION  OF  REMOTE  ONLINE  NOTARY  PUBLIC'S  COMMISSION.      
(1)    Except  as  provided  by  Subsection(2),  a  remote  online  notary  public  whose  
commission  terminates  shall  destroy  the  coding,  disk,  certificate,  card,  software,  or  
password  that  enables  electronic  affixation  of  the  remote  online  notary  public's  official  
electronic  signature  or  seal.  The  remote  online  notary  public  shall  certify  compliance  
with  this  subsection  to  the  Secretary  of  State.  
(2)    A  former  remote  online  notary  public  whose  commission  terminated  for  a  reason  
other  than  revocation  or  a  denial  of  renewal  is  not  required  to  destroy  the  items  
described  by  Subsection  (1)  if  the  former  remote  online  notary  public  is  recommissioned  
as  a  remote  online  notary  public  with  the  same  electronic  signature  and  seal  within  
three  months  after  the  former  remote  online  notary  public's  former  commission  
terminated.  
Sec.    11.    WRONGFUL  POSSESSION  OF  SOFTWARE  OR  HARDWARE;  CRIMINAL  OFFENSE.      
(1)  A  person  who,  without  authorization,  knowingly  obtains,  conceals,  damages,  or  
destroys  the  certificate,  disk,  coding,  card,  program,  software,  or  hardware  enabling  a  
remote  online  notary  public  to  affix  an  official  electronic  signature  or  seal  commits  an  
offense.  
(2)  An  offense  under  this  section  is  a  (specify  level  of  offence,  i.e.  class  of  misdemeanor,  
etc.)      
Sec.  12.  CONFLICT.    In  the  event  of  a  conflict  between  the  provisions  of  this  Chapter  and  any  
other  law  in  this  state,  the  provisions  of  this  Chapter  shall  control.          
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SECTION  13.    This  Act  takes  effect  ____________.  
Section  14.  Nothing  in  this  Act  shall  be  deemed  to  alter  or  supersede  any  decision  or  ruling  by  
the  Supreme  Court  of  Georgia  pertaining  to  the  practice  of  law  in  this  State.  
  
          
SECTION  __.  _  RECORDATION  OF  ELECTRONIC  RECORDS  IN  TANGIBLE  FORM.  
(a)  If  a  law  requires,  as  a  condition  for  recording,  that  a  document  be  an  original,  be  on  
paper  or  another  tangible  medium,  be  in  writing,  or  be  signed,  the  requirement  is  satisfied  by  a  
paper  copy  of  an  electronic  document  bearing  an  electronic  signature  that  a  notary  public  has  
certified  to  be  a  true  and  correct  copy  of  a  document  that  was  originally  in  electronic  form  and  
bearing  an  electronic  signature  pursuant  to  subsection  (c).  
  

(b)  A  requirement  that  a  document  or  a  signature  associated  with  a  document  be  

notarized,  acknowledged,  verified,  witnessed,  or  made  under  oath  is  satisfied  by  a  paper  copy  
of  an  electronic  document  bearing  an  electronic  signature  of  the  person  authorized  to  perform  
that  act,  and  all  other  information  required  to  be  included,  that  a  notary  public  has  certified  to  
be  a  true  and  correct  copy  of  a  document  that  was  originally  in  electronic  form  and  bearing  an  
electronic  signature  of  the  person  pursuant  to  subsection  (c).  A  physical  or  electronic  image  of  a  
stamp,  impression,  or  seal  need  not  accompany  an  electronic  signature.  
(c)  A  [recorder]  shall  record  a  paper  copy  of  a  document  that  was  originally  in  electronic  
form  and  that  is  otherwise  entitled  to  be  recorded  under  the  laws  of  this  [state],  provided  that  
the  paper  copy  has  been  certified  to  be  a  true  and  correct  copy  of  the  electronic  original  by  a  
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notary  public  duly  commissioned  under  the  laws  of  this  [state]  as  evidenced  by  a  certificate  
attached  to  or  made  a  part  of  the  document.  The  certificate  must:  
(1)  be  signed  and  dated  by  the  notary  public,  and  be  signed  in  the  same  manner  
as  on  file  with  the  [commissioning  officer  or  agency];  
(2)  identify  the  jurisdiction  in  which  the  certification  is  performed;  
(3)  contain  the  title  of  the  notary  public;  
(4)  indicate  the  date  of  expiration,  if  any,  of  the  notary  public’s  commission;  and  
(5)  include  an  official  stamp  of  the  notary  public  affixed  to  or  embossed  on  the  
certificate.  
(d)  The  following  form  of  certificate  is  sufficient  for  the  purposes  of  this  section,  if  
completed  with  the  information  required  by  subsection  (c):  
State  of  __________________  
[County]  of  ________________  
I  certify  that  the  foregoing  and  annexed  document  [entitled  ________________  [document  
title,  if  applicable],]  [dated  ________________  [document  date,  if  applicable],  and]  containing  
___  pages  is  a  true  and  correct  copy  of  an  electronic  document  bearing  one  or  more  electronic  
signatures  this  ________________  [date].  
_______________________  
Signature  of  notary  public  
Stamp  
[________________________]  

Chapter 5
31 of 32

Notary  Public  
[My  commission  expires:  _________________]  
[My  notary  registration  number  is:  ______________]  
(e)  A  notary  public  duly  commissioned  under  the  laws  of  this  [state]  has  the  authority  
make  the  certification  provided  in  this  section.  
(f)  A  notary  public  making  the  certification  provided  in  this  section  shall  
(1)  confirm  that  the  electronic  record  contains  an  electronic  signature  that  is  
capable  of  independent  verification  and  renders  any  subsequent  changes  or  modifications  to  
the  electronic  record  evident,  
(2)  personally  print  or  supervise  the  printing  of  the  electronic  record  onto  paper,  
and    
(3)  not  make  any  changes  or  modifications  to  the  electronic  record  other  than  
the  certification  described  in  subsection  (c).  
(g)  If  a  certificate  is  completed  with  the  information  required  by  subsection  (c)  and  is  
attached  to  or  made  a  part  of  a  paper  document,  the  certificate  shall  be  conclusive  evidence  
that  the  requirements  of  subsection  (f)  have  been  satisfied  with  respect  to  the  document.  
(h)  A  document  purporting  to  convey  or  encumber  real  property  or  any  interest  therein  
that  has,  by  inadvertence  or  excusable  neglect,  been  recorded    by  a  [recorder]  for  the  
jurisdiction  in  which  the  real  property  is  located,  although  the  document  may  not  have  been  
certified  in  accordance  with  the  provisions  of  this  section,  shall  impart  the  same  notice  to  third  
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persons  and  be  effective,  from  the  time  of  recording,  as  if  the  document  had  been  certified  in  
accordance  with  the  provisions  of  this  section.  
(i)  This  section  does  not  apply  to  a  [plat,  map  or  survey  of  real  property]  if  under  
another  law  of  this  [state]  or  under  a  rule,  regulation  or  ordinance  applicable  to  a  [recorder]  
(1)  there  are  requirements  of  format  or  medium  for  the  execution,  creation  or  
recording  of  such  [plat,  map  or  survey]  beyond  the  requirements  applicable  to  a  deed  to  real  
property,  or  
(2)  such  [plat,  map  or  survey]  must  be  recorded  in  a  different  location  than  a  
deed  to  real  property.  
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MALPRACTICE CLAIMS AND LITIGATION
I.

TYPICAL PARTIES AND CLAIMS RESOLUTION

Parties

Potential Contributor

Potential Plaintiff

Lender

ü

ü

Borrower

ü

ü

Title Insurer

ü

ü

Title Checker

ü

Seller

ü

ü
ü

Downstream Lender
Real Estate Broker or Agent ü
Loan Broker

ü

Appraiser

ü

Closing Attorney

ü

ü

Title Agent

ü

ü

Many real estate closing claims can be resolved for less than litigation costs by working
with other players to either “fix” the problem or solicit contributions from various friendly or
unfriendly parties.

LENDER
The lender is typically the closing attorney’s client. When transactions go awry, it is the
lender who is most likely to suffer the consequences. Typically, the title insurer, the closing
attorney and the title agent have some sort of established business relationship, which can
facilitate working together for the common good – a resolution of the claim. The lender is best-
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suited to bring a claim against the lawyer, as the attorney-client relationship is clearly established
between lender and attorney.

BORROWER
In Georgia, the borrower is typically not the client of the attorney. Most real estate
attorneys will have borrowers sign a form reflecting that the borrower understands he is not the
attorney’s client.

Despite this, however, many borrowers actually believe that the closing

attorney is their attorney. When something goes awry with their transaction (for example, if they
did not get good title to the property they thought they bought), they will frequently bring a claim
against the lawyer. Usually the attorney can prevail in suits brought by borrowers.
If the lawyer volunteers to undertake services for the borrower, which occasionally
happens, the borrower becomes a client and the attorney becomes liable for professional
negligence.

Georgia, and most other states, have tort liability for negligent misrepresentation.

Thus, if a borrower can show that he reasonably relied upon work done by the closing attorney
and the lawyer was aware of that reliance, liability might arise.
Borrowers are increasingly suing lawyers when property is foreclosed or threatened with
foreclosure. Distressed borrowers often look to professionals involved in due diligence and the
closing attorney in an effort to hang onto the property or help pay to get out from under a
deficiency judgment. These claims may be entirely frivolous but can consume a great deal of
time and money in defense.
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TITLE INSURER
The title insurer insures the lender’s or the borrower’s interest in the real property and is
often the key player in real estate litigation. In Georgia, the closing attorney is usually the agent
for the title insurance company. Thus, when a loan secured by real estate closes, the attorney is
wearing two hats: (1) attorney for the lender; (2) agent for the title insurance company.
Attorneys who close real estate loans frequently have very close and cordial relationships
with their title insurance company or companies. Most title insurers require a minimum volume
and thus most closing attorneys have, at most, a couple of title insurers for whom they can write
title insurance. The title insurance agreement between the title insurer and the attorney places
contractual obligations upon the attorney and leaves him liable for mistakes he makes at closing.
However, the closing attorneys who sell the title insurance are the lifeblood of the title insurance
company. Title insurers are frequently very protective of their closing attorneys (although less
so today than in the past) and may contribute more than might make sense otherwise in order to
maintain good relationships with their agent.
Many lenders require Insured Closing Letters before they will allow an attorney to close a
loan for them. Insured Closing Letters are issued by a title insurance company and protect
against actual damages resulting from fraud or mistakes at the closing. These Insured Closing
Letters are often misplaced and, thus, when a big claim arises, there is a scramble as the lender
seeks to find the Insured Closing Letter that may be the answer to all its problems.
Because the title agent has such a close relationship with the title insurance company, you
will often find that, when a problem arises, the agent will immediately hand his file over to the
title insurer. While this can be troubling, working closely with the title insurance company will
often yield the best result in any event.
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If an agent loses the ability to write title insurance, he is essentially out of business.

TITLE CHECKER
In Georgia, attorneys go to the courthouse or send someone to the courthouse to check
the Superior Court records to determine who owns the property and if there are any liens or other
encumbrances affecting the property. There are many third-party providers who spend almost
their entire professional lives in the courthouse receiving requests for title searches and then
providing such a search to a closing lawyer, who then relies on it. If these title checkers have
their own Errors and Omissions insurance, that can provide substantial assets toward resolving a
problem claim. Unfortunately, because the profit margins are so tight in this business, many
such title checkers do not carry Errors and Omissions insurance, and almost all are judgmentproof.

SELLER
The seller usually has no claim after a transaction closes. On the other hand, if the seller
takes back any purchase money financing in lieu of cash at the sale of the property, the closing
attorney may represent the seller, who is also a lender. If the debt taken back by the seller is the
second mortgage, the closing attorney may close a purchase money mortgage made by the seller
as an “accommodation.” This obviously muddies the water as to whom the attorney represents
and can result in additional problems, if a claim is made.
The seller generally gives an affidavit to the closing attorney and title insurer at closing,
verifying that there are no other liens on the property. If a claim arises because of liens which
were not discovered by the closing attorney, the closing attorney and the title insurer may have a
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claim back against the seller for breach of the representations in his affidavit. Likewise, at least
in Georgia, the sellers generally give a warranty deed to the purchaser warranting title. Thus, if
the purchaser has a title problem, he can often be directed to the seller, who if not judgmentproof, can be forced to make good on the title warranty.

DOWNSTREAM LENDER/DISTRESSED DEBT BUYER
In recent years, often a problem with a loan transaction may be discovered by someone
other than the original lender.

That party may or may not be the attorney’s client.

A

downstream lender would have to either pursue a closing attorney on a negligent
misrepresentation theory or upon the theory that it received an assignment of the right to sue the
lawyer from the original lender.1 Often, however, the original lender may have a buy-back
obligation and must buy the loan back from the downstream lender if there is a problem. Thus,
the fact that the loan has been resold, or perhaps even foreclosed upon, may not protect the
closing attorney from liability.

APPRAISER
Real estate lenders will always require that an appraisal of the property be performed
prior to loan closings. The appraisal is obtained by the lender and, typically, the attorney has no
involvement with the appraisal other than perhaps to deliver a copy to the parties at closing.
Fraudulent appraisals may be the most frequent indication of real estate fraud. But, increasingly,
challenges are being raised as to whether title defects or restrictions were adequately considered
and conveyed to appraisers when such restrictions allegedly impact the value of the land.

1

As of 2013, legal malpractice claims are non-assignable by law.
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Commercial appraisers are more established and more likely to have insurance, which could
contribute toward the resolution of a claim but, they frequently are reluctant to contribute and
will challenge liability.

II.

MISSED LIEN OPTIONS
A.

B.

C.

D.

Pitch it to the Title Insurance Company
1.

They may come back at us.

2.

Attorney may be worried about that relationship.

3.

May not be any title insurance.

Pitch it to the Bank
1.

May not be any.

2.

Attorney may be worried about that relationship.

3.

Loan may be current.

4.

Equitable subrogation?

Buy Missed Lien and Pursue Seller
1.

Claim on note, affidavit and deed. Fraud?

2.

Seller may flee or be judgment proof.

Buy Loan You Closed and Pursue Seller
1.

Claim on note, affidavit.

2.

Fraud?

3.

Seller may flee or be judgment proof.

4.

Purchaser may get a claim too.
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E.

F.

Just Let it Go on Foreclosure
1.

May liquidate damages.

2.

May aggravate relations with other parties.

Special Relationships Between Closing Lawyers and Title Insurers

Title insurers are in a desperate battle with their competitors for closing lawyers who
generate lots of premiums. They can be more understanding and negotiable during the claims
handling process in an effort to keep the agents selling their policies. Often creative dispute
resolution techniques are available to good agents including reducing the size of the claim
against the agent if the agent will, in turn, promise to sell a certain volume of policies in the
upcoming year or if the agent threatens to abandon the title insurer if they pursue the claim.

III.

WHEN THE DEAL DOESN’T MATCH THE PAPER
Large commercial real estate transactions frequently have moving targets and pieces

falling together as closing approaches.

Banks, unfortunately often use generic closing

instructions, loan conditions and other paper that may contradict how everyone “understands”
the deal is being closed. When the deal later fails, the “understanding” shared by all is forgotten,
misremembered, or someone simply reneges. The phone calls, notes, and e-mails conflict with
what the official paper says. Who wins? Perhaps not the lawyer.
Lawyers are reluctant to document waivers, modifications, or subsequent oral agreements
when they might slow down the deal, create more work, or make it appear as though they are
questioning or distrustful of the lender. Alternatively, lawyers are too trustful of lender,
borrower, or seller representatives who claim to have worked everything out without the
involvement of the lawyer. When a lien does not get released, a payoff does not get made, a
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deed does not get cancelled, or a key loan condition is not met, the closing lawyer unfortunately
is saddled with liability for whom someone else may be to blame.

IV.

REAL ESTATE FRAUD
As the real estate market soured, real estate fraud was exposed and new incidences of real

estate fraud decreased as profits evaporated. Unfortunately, as the market improves, new actors
and schemes emerge and old ones are resurrected. In large commercial deals, the “flip” is rare
but in smaller deals with vacant land purchases, lawyers should keep their eyes open for
suspicious transactions.
Lien fraud also remains a risk as construction and development activities restart.
Fictitious materialmen liens and second and third security interests help funnel cash out of a
transaction. Common or related ownership between payees and the parties in a transaction may
not always be evidence of fraud but should raise red flags.

V.

DEFALCATION FROM ESCROW
Two ways Closing Attorneys can be involved in defalcation (misappropriation of funds)

are: (1) failure to remit premiums due to their title insurer; and (2) failure to properly disburse
funds which they held in escrow.
A.

FAILURE TO REMIT PREMIUMS
1.

How Supposed to Work
a.

collect premium at closing

b.

subtract agent's portion (40-70%)

c.

remit remainder to carrier
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2.

3.

4.

B.

d.

sometimes have to wait month or two for recording

e.

usually remit in bulk

Safeguards to Avoid Fraud
a.

title insurer gives policies to agent, keeps track of numbers

b.

title insurer audits escrow account

c.

title agent audits escrow account

Problems That Help Hide Fraud
a.

Volume business hard to keep track

b.

insurers bend over backwards to please agents

c.

time lag on records

Special Litigation Factors
a.

agency agreement usually terrible for agent

b.

if employee theft insurer may cut some slack

c.

potential RICO

FAILURE TO PROPERLY DISBURSE FUNDS AT CLOSING
1.

2.

How Supposed to Work
a.

lender or purchaser funds sale or loan

b.

closing agent disburses payments to seller/borrower/
lienholder as per settlement statement

c.

closing statement accurately reflects payments

d.

lienholders release liens

e.

title policy issues

Lien Payoff Problem Plaintiffs
a.

seller and purchaser
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3.

4.

b.

lien holder if they quitclaim in advance

c.

lender if their security interest is jeopardized

c.

title insurer

Safeguards
a.

audit by title insurer

b.

audit by CPA

Problems That Hide Fraud
a.

volume

b.

time lag

c.
5.

failure to recognize SOP not followed

Special Litigation Factors
a.

usually many many problems

b.

potential RICO

c.

insured closing protection letter

Claims involving a lawyer’s escrow or trust account may also invite ethical claims and
bar involvement. Misuse of client funds typically invokes harsh punishment.
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RISK MANAGEMENT AND CLAIMS AVOIDANCE
I.

INSURANCE AND APPLICATIONS
There are many things I might consider as risks that could affect insurability and rates for

a closing lawyer2.
1.

What title insurance companies are you an agent for?

2.

Any title insurers decline to take you as an agent or canceled your agency for any
reason ever? If so, who and when.

3.

Do title insurers audit or examine your escrow account and closing files and, if so,
how often and when was this last done?

4.

Who balances your escrow account and how often?

5.

Who abstracts titles for you and do they have insurance?

6.

How often do you remit premiums to the title insurer and who calculates them?

7.

Do you use Non-Representation Disclosures?

8.

Is your work heavily centered on a few clients?

9.

Staff turnover, length of employment.

10.

Attorney to staff ratio.

12.

Percentage of distressed clients.

When filing new applications or renewals, take care in fully responding to questions
regarding claims or potential claims. Failure to disclose a claim (even a frivolous one) could
later jeopardize coverage and defense.

2

Of course I’m not an insurance underwriter so you might ask your own insurer what risks they look at.
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II.

RECOGNIZE AND ADDRESS THE RISKS
A.   Know who your client is.
B.   Document your work.
C.   Recognize when the facts don’t match the paper.
D.   Train, supervise and monitor the work of non-lawyers.
E.   Don’t ignore impaired lawyers (whether mental or physical illness).
F.   Carefully monitor the money and those you hire to monitor the money.

III.

CLAIM HANDLING
A.   Don’t ignore the claim.
B.   Attempts to cover-up or fix the problem without client knowledge almost always
more harmful than helpful.
C.   Understand in-house counsel privileges and limitations.
D.   Beware of conflicts.
E.   Be careful what you agree to or admit to others.
F.   Give notice of potential claims and seek out advice and assistance of your carrier
or outside counsel.
*****
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Escheating
Basics and Practical Tips
Stuart Gordan, Esq.
McCalla Raymer Leibert Pierce, LLC
Roswell, GA

Overview
“Man, money ain’t got no owners, only spenders.”
Omar Little, The Wire
! Where did all this money come from?
! Reconciliation basics
! Statute and regulation
! Escheating process
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Where did all this money come from?

!

Completed closings

!

Old escrow accounts

Reconciliation basics
Personal checking account

3-Way reconciliation
Book
Balance

Bank
Balance

Trial
Balance
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Statute and regulation
The Disposition of Unclaimed Property Act, O.C.G.A. Section
44-12-190 et. Seq.
! Georgia Department of Revenue, Unclaimed Property
Program
https://dor.georgia.gov/sites/dor.georgia.gov/files/relat
ed_files/document/LGS/Form/UCP/LGS_Unclaimed_Pro
perty_Annual_Filing_Report_Intro.pdf
!

Statute and regulation
July 1, 2017 June 30, 2018

July 1, 2018 –
Sept. 1, 2018

Nov. 1, 2018

Reporting Period

Notification Period

Report &
Remittance Period

(Between 60-120 days)

All property dated prior to June 30, 2013

(Property Code TR04)
(Relationship Code AF)

Chapter 7
4 of 6

Statute and regulation

Escheating Process
Deposits Money reported in closing software as
in Transit received, but not deposited in account
• Cash deposits that didn’t quite make it to the bank
• Wires transferred to the wrong bank account
• Money that may be miss-identified
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Escheating Process
Balances
Under $50 Files with balances under $50
Can submit paper reports for less than 25 accounts
Must file electronically for more than 25 accounts
ex. Holder Reporting System

Escheating Process
Uncanceled Checks that have been issued,
but have
Checks
not yet cleared your bank account
• Easy category to work on
• Research and re-issue
• Helps to identify red flags
• Use sample letter from Department of Revenue
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Escheating Process
Misc. File
Balances Research, research, research
• Need to determine reasons for balances
• Match numbers, for ex. EM deposits, tax payments
• Will need hard files or notes saved in file management software
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DISCLAIMER
These materials are intended to be used as a learning tool but do not constitute tax or legal advice.
The author and Taylor English Duma LLP assume no responsibility for any reader’s reliance on
these materials and encourage all readers to verify all items by reviewing original sources and/or
engaging a qualified tax professional before taking any action or failing to act with respect to the
matters discussed herein.
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INCOME TAX WITHHOLDING AND REPORTING REQUIREMENTS FOR
RESIDENTIAL REAL ESTATE CLOSINGS IN GEORGIA

I.

IRS Form 1099-S, Proceeds from Real Estate Transactions
A.   When is Form 1099-S required?
1.   Sale or exchange for money, indebtedness, property, or services (bitcoin
included)
2.   Ownership interest in fee simple, life estates, reversions, remainders,
perpetual easements and other ownership rights with a remaining term of at
least 30 years
3.   If you are the person responsible for closing the transaction, you must file
Form 1099-S
4.   Like-kind exchange must be reported but gross proceeds will be less than the
value of the property exchanged
B.   When is Form 1099-S not required?
1.   Sale or exchange of a principal residence for $250,000 or less ($500,000 or
less for married couple) with certification from sellers that full amount of the
gain on such sale is excludable from gross income under IRC Section 121
a.   Seller must not be expatriating
b.   Property was not acquired in like kind exchange during past
5 years
c.   No portion of the residence has been used for business or
rental purposes after May 6, 1997, by the seller (or by the
seller's spouse or former spouse, if the seller was married at
any time after May 6, 1997)
d.   Seller Owned home and resided there for at least 24 months
during past 5 years
e.   Only one allowed exclusion during a 2 year period
f.   If seller is only allowed only a partial exclusion (due to
change in workplace, health issue or unforeseeable event)
Form 1099-S is required
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2.   Transferor is a corporation, a governmental unit, including a foreign
government or an international organization, or an “exempt volume
transferor.”
a.   A transferor may be considered a corporation if:
i.   the name of the transferor contains an unambiguous
expression of corporate status, such as Incorporated,
Inc., Corporation, Corp., or P.C. (but not Company
or Co.);
ii.   the name of the transferor contains the term
“insurance company,” “reinsurance company,” or
“assurance company”; or
iii.   the transfer or loan documents clearly indicate the
corporate status of the transferor.
b.   Disregarded entities - A business entity that is not a
corporation and that has a single owner should be
disregarded and the property should be treated sold by the
owner
c.   Exempt Volume Transferor
i.   Sold or exchanged during the year, who expects to
sell or exchange during the year, or sold or
exchanged in either of the 2 previous years at least
25 separate items of reportable real estate to at least
25 separate transferees
ii.   Each item of reportable real estate sold by an exempt
volume transferor must have been held, at the date of
closing, or will be held, primarily for sale or resale to
customers in the ordinary course of a trade or
business
iii.   Must receive certification from seller
3.   Gratuitous Transfers - transaction is a gift, bequest, or similar
transaction
4.   Financing Transactions – transaction is a financing or refinancing
not related to a sale or exchange
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5.   Debt Satisfactions - Transfer in full or partial satisfaction of a debt
secured by the property, including a foreclosure, a transfer in lieu of
foreclosure, or an abandonment.
6.   De minimis transfer for less than $600
a.   A transaction is de minimis if it can be determined with
certainty that the total money, services, and property
received or to be received is less than $600, as measured on
the closing date.
b.   The $600 rule applies to the transaction as a whole, not
separately to each transferor.
7.   Excluded Property Types
a.   Interest in surface or subsurface natural resources or crops
(not standing timber)
b.   Burial plot or vault
c.   Unaffixed mobile home that is unrelated to the sale or
exchange of reportable real estate.
C.   Obtaining Transferors’ Taxpayer Identification Numbers (TINs)
1.   You must request the transferor's TIN no later than the time of
closing
2.   The transferor is required to furnish his or her complete, nontruncated TIN and to certify that the TIN is correct
3.   U.S. persons (including U.S. resident aliens), may provide their TIN
on Form W-9, Request for Taxpayer Identification Number and
Certification.
4.   Foreign persons may provide their TIN as appropriate on Form W8BEN, Certificate of Foreign Status of Beneficial Owner for United
States Tax Withholding and Reporting (Individuals), or Form WBEN-E, Certificate of Status of Beneficial Owner for United States
Tax Withholding and Reporting (Entities)
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II.

Dispositions of U.S. Real Property Interests by a Foreign Persons
A.   Foreign Person - defined as a nonresident alien individual, a foreign corporation
that does not have a valid election to be treated as a domestic corporation, a foreign
partnership, a foreign trust, or a foreign estate
B.   U.S. Real Property Interest - defined as an interest, other than as a creditor, in U.S.
real property; the term “real property” includes movable walls, furnishings, and
other personal property associated with the use of the real property in the operation
of a “lodging facility”
C.   Tax withholding – tax withholding is generally required at the rate of 15% of the
total amount realized by the foreign person on the disposition of U.S. real property;
however, a domestic partnership or the fiduciary of a domestic trust or estate is
required to withhold tax at the rate of 21% upon the entity's disposition of a U.S.
real property interest if any foreign persons are partners or beneficiaries of the entity
D.   Reporting and Payment – Withheld taxed must be reported and paid over to the
government of Form 8288, U.S. Withholding Tax Return for Dispositions by
Foreign Persons of U.S. Real Property Interests
E.   Jointly Owned property - If the property transferred was owned jointly by U.S.
and foreign persons, the amount realized is allocated between the transferors
based on the capital contribution of each transferor
F.   Amount Realized - The amount realized is the sum of:
1. The cash paid, or to be paid (principal only);
2. The fair market value of other property transferred, or to be transferred; and
3. The amount of any liability assumed by the transferee or to which the
property is subject immediately before and after the transfer
G.   Special Rules for Residences
1. This rule applies when the property disposed of is acquired by the
transferee for use by the transferee as a residence.
2. If the amount realized on such disposition does not exceed $300,000, no
withholding is required.
3. If the amount realized is above $300,000 and less than $1,000,000, the
transferee generally must withhold 10% of the amount realized by a foreign
person.
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4. The rate of withholding is 15% when the amount realized is in excess of
$1,000,000.
H.   Special Rules for Certain Foreclosure and Repossession Sales
1. If a transferee acquires a U.S. real property interest pursuant to a
repossession of or foreclosure, he may withhold and pay over an alternative
amount if that amount is less than the amount that would otherwise have
had to be withheld and if certain notice requirements are met.
2. The alternative amount as the entire amount, if any, that a court or trustee
with jurisdiction over the matter determines to accrue to the debtor/
transferor of the property out of the amount realized from the foreclosure
sale.
3. Instead of foreclosing, a transferee may acquire property through a deed in
lieu of foreclosure. Under certain conditions, no withholding applies with
respect to such an acquisition.
I.   Other Exceptions to Withholding
1. The transferor provides a certification stating, under penalties of perjury,
that the transferor is not a foreign person and containing the transferor's
name, U.S. TIN, and home address (or office address, in the case of an
entity)
2. A withholding certificate is received from the IRS that excuses withholding
3. The transferor provides written notice that no gain or loss will be
recognized on the transfer
J.   Failure to withhold- If a transferee fails to withhold he may be held personally
liable for tax, interest and penalties; an agent of a transferee may also be held
liable but only to the extent of the agent’s compensation from the transaction

  

01353651-‐1  7  

Chapter 8
8 of 9

  

III.

Sales or Transfers of Real Property and Associated Tangible Property by
Nonresidents of Georgia
A.   General definitions of nonresidents under Georgia law
1. Individual – Any individual having his or her principal residence outside
Georgia at the time of closing
2. Corporation – Any corporation whose principal place of business is
located outside Georgia
3. Partnership – Any partnership whose principal place of business is located
outside Georgia
4. Trust – Any trust that is being administered by a nonresident fiduciary if
the gain from the sale will be taxed to the trust or that has nonresident
beneficiaries if the gain from the sale will be taxed to the beneficiaries
5. Limited Liability Company – Any limited liability company whose
principal place of business is located outside Georgia
6. Limited Liability Partnership – Any limited liability partnership whose
principal place of business is located outside Georgia
7. Co-owners - If two or more persons sell real property which they own as
joint tenants with right of survivorship or as tenants in common, their
respective status as to residence will be determined separately
B.   Deemed Residents - Any seller or transferor who meets all of the following
conditions and who provides the buyer or transferee with an affidavit signed under
oath swearing or affirming that the following conditions are met will be deemed a
resident:
1. The seller or transferor has filed Georgia income tax returns or appropriate
extensions have been received for the two income tax years immediately
preceding the year of sale;
2. The seller or transferor is in business in Georgia and will continue
substantially the same business in Georgia after the sale or the seller or
transferor has real property remaining in the state at the time of closing of
equal or greater value than the withholding tax liability as measured by the
100 percent property tax assessment of such remaining property;
3. The seller or transferor will report the sale on a Georgia income tax return
for the current year and file it by its due date; and
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4. If the seller or transferor is a corporation or limited partnership, it is
registered to do business in Georgia.
C. Calculation of Nonresident Income Tax Withholding
1. Tax Rate - Nonresidents who sell or transfer Georgia real property are
subject to a withholding tax equal to 3% of the purchase price, unless the
seller provides the buyer with a completed affidavit of gain swearing to the
amount of the gain, in which case the withholding may be computed by
applying the 3% rate to the amount of recognized gain.
2. Threshold - Withholding is not required on transactions where the purchase
price is less than $20,000 or where the seller provides the buyer with a
completed affidavit of gain swearing to an amount of the gain that is less
than $600.
3. Buyer’s Reliance - A buyer’s good faith, reasonable reliance on a seller’s
affidavit protects him from liability for tax; however, a buyer will be held
liable if he had actual or constructive knowledge that the seller’s affidavit
was false or contained erroneous information.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Official
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

