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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE

iii
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AGENDA
PRESIDING:

		
		
		
		

Kathryn B. Reddy, Program Co-Chair; The Linley Jones Firm PC, Atlanta
Adeash A. Lakraj, Program Co-Chair; Barrett & Farahany LLP, Atlanta
Hon. Margaret A. Head, YLD Litigation Committee Co-Chair; Judge, Cobb County 		
Probate Court, Marietta
Cary R. Burke, YLD Litigation Committee Co-Chair; Polsinelli PC, Atlanta

7:30
		

REGISTRATION AND CONTINENTAL BREAKFAST (All attendees must check in upon
arrival. A jacket or sweater is recommended.)

8:10

WELCOME AND PROGRAM OVERVIEW

8:15 PRESERVING ERROR AT TRIAL FOR APPEAL
		 Elissa B. Haynes, Goodman McGuffey LLP, Atlanta
9:30 LEGAL WRITING FOR NEW LAWYERS
		 Megan E. Boyd, Georgia State University College of Law, Atlanta
10:30 BREAK
10:45
		
		
		
		

EVIDENCE BASICS – OUT WITH THE OLD & IN WITH THE NEW
Michael S. “Mike” Carlson, Deputy Chief Assistant District Attorney, Cobb County 		
District Attorney’s Office, Marietta
Lindsay B. Gardner, Senior Assistant District Attorney, Cobb County District Attorney’s 		
Office, Marietta

11:45 LUNCH (Included in registration fee.)
12:10 DISCOVERY & TRIAL PREP
		 Alan J. Hamilton, Shiver Hamilton LLC, Atlanta
1:00 ETHICS
		 Linley Jones, The Linley Jones Firm PC, Atlanta
2:00

BREAK

2:10 JUDGES PANEL: A VIEW FROM THE BENCH
		 Hon. Catherine M. Salinas, Judge, U.S. District Court for the Northern District of
		
Georgia, Atlanta
3:10

ADJOURN

LITIGATION: SOUP TO NUTS
8 of ?

TABLE OF CONTENTS
Page
Foreword.................................................................................................................................................... 6
Agenda........................................................................................................................................................ 7
LITIGATION: SOUP TO NUTS...................................................................................................10- 113
Appendix:
ICLE Board.................................................................................................................................................. 1
Georgia Mandatory CLE Fact Sheet ................................................................................................. 2

8:15
PRESERVING ERROR AT TRIAL FOR APPEAL
		 Elissa B. Haynes, Goodman McGuffey LLP, 			
		 Atlanta

LITIGATION: SOUP TO NUTS
10 of 113

PRESERVING ERROR FOR APPEAL
By: Elissa B. Haynes
Goodman McGuffey, LLP
3340 Peachtree Road, N.E.
Suite 2100
Atlanta, Georgia 30326
(404) 926-4141
ehaynes@GM-LLP.com
TABLE OF CONTENTS:
I.

FIRST THINGS FIRST: WHY IS PRESERVATION NECESSARY?

II.

THE GENERAL FRAMEWORK
A.

Contemporaneous Objections
1.

Objections During Closing Arguments

2.

Multiple Defendants

3.

The “Continuing” Objection

B.

Specificity

C.

Obtain a Ruling

III.

PROFFERS/OFFERS OF PROOF

IV.

MOTIONS IN LIMINE

V.

ARE THERE ANY ALTERNATIVES TO PRESERVATION?

1

LITIGATION: SOUP TO NUTS
11 of 113

PRESERVATION OF ERROR FOR APPEAL
There are thousands of Georgia cases that contain some variant of a finding
along the lines of “[o]bjections presented for the first time on appeal furnish nothing for
us to review. . .” E.g., Tise v. State, 273 Ga. App. 201, 202, 614 S.E.2d 832, 834 (2005).
The goal of this paper and presentation is to help provide an understanding of some of
the key rules and concepts involved to make sure your next appeal does not add to that
ever-growing body of similar findings.
I.

FIRST THINGS FIRST: WHY IS PRESERVATION NECESSARY?
Practitioners often memorize evidentiary rules or other legal concepts without

giving a second’s thought to why the rule or concept exists when exploring that more
fundamental question can illuminate the downstream practice pragmatics that reflect the
“rules” in the first place. So, given that more philosophical approach, let’s start with why
we worry about preservation of error in the first place. The reasoning is quite simple:
because appellate courts are to correct errors, not serve as a second bite at the
proverbial trial appeal. As former Court of Appeals Chief Judge Marion Pope put it:
As an intermediate appellate court, we are a court for the correction of
errors which are properly preserved below and which are properly raised in this
court. It is not the function of this court to raise and decide issues not complained
of by the parties. It follows that our review of this case is limited to those issues
properly raised by defendant on appeal to this court.
Cole v. State, 211 Ga. App. 236, 237-38, 438 S.E.2d 694, 696 (1993) (whole court).
There is also the notion, of course, that a litigant needs to bring potential error to the
trial court’s attention at the time the error is being committed, as that might very well
give the trial court an opportunity to prevent or correct a particular error.

2
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That framework also reflects the proper institutional roles of trial courts, vis-à-vis
appellate courts. City of Gainesville v. Dodd, 275 Ga. 834, 838, 573 S.E.2d 369, 372
(2002) (“The tenet that the appellate courts do not rule on issues not ruled on by the trial
courts preserves the appellate courts' jurisdiction and delineates the proper roles of the
courts at the trial and appellate levels. The primary role of the appellate courts, and, in
general, their jurisdiction, is properly preserved only when there is a ruling below.”).
And that framework also preserves an essential element of fairness – litigation is not a
game in which serial attempts at victory are appreciated.1 Pfeiffer v. Ga. DOT, 275 Ga.
827, 829, 573 S.E.2d 389, 391 (2002) (“[O]ur appellate courts are courts for the
correction of errors of law committed in the trial court. Fairness to the trial court and to
the parties demands that legal issues be asserted in the trial court. If the rule were
otherwise, a party opposing a motion for summary judgment need not raise any legal
issue, spend the next year thinking up and researching additional issues for the
appellate court to address, and require the opposing party to address those issues
within the narrow time frame of appellate practice rules.”)

Like every good legal rule, there are exceptions. The Georgia Supreme Court
has carved out certain “special circumstances” that would allow consideration of issues
raised for the first time on appeal. To date, the most commonly identified are "a
jurisdictional challenge, a claim of sovereign immunity, a serious issue of public policy, a
change in the law, or an error that works manifest injustice.” Pfeiffer, 275 Ga. at 829
n.10, 573 S.E.2d at 391. Some of those exceptions are easy to understand – since a
trial court cannot waive a lack of subject matter jurisdiction, an appellate court can
reverse on those grounds even if not argued below. Abushmais v. Erby, 282 Ga. 619,
622, 652 S.E.d 549, 551 (2007). Given the rather ambiguous parameters of at least
some of the remaining circumstances, though, they are best left for another CLE day.
1
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With that bit of background, we can move onto the framework that drives almost
every preservation dispute or issue.

II.

THE GENERAL FRAMEWORK
If you have but one takeaway from this paper or presentation, I hope it is this: to

preserve an argument for appellate review, you must make
•

a contemporaneous objection;

•

with specificity; and

•

obtain a ruling.

Failure to adhere to this triad will result in a waiver of the argument, almost every time.
E.g., Miller v. State, 243 Ga. App. 764, 767-68, 533 S.E.2d 787, 792 (2000)
(“To preserve a specific point for appellate review, an objection based on that specific
ground must be made in the trial court. Because no such contemporaneous objection
was made here, the issue was not preserved for our review.”). Given the importance of
some of the nuances here, additional discussion on each subcomponent is likely
necessary.
A.

Contemporaneous Objections

A litigant is under a duty to object at the time of the complained-of occurrence.
Walls v. State, 204 Ga. App. 348, 349, 419 S.E.2d 344, 345 (1992). At its core, this rule
seems fundamentally fair. After all, “[a] party cannot during the trial ignore what he
thinks to be an injustice, take his chance on a favorable verdict, and complain later.”
Smith v. State, 277 Ga. 213, 219, 586 S.E.2d 639, 644 (2003); See also McKissick v.

4
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Aydelott, 307 Ga. App. 688. 692, 705 S.E.2dd 897, 901 (2011) (“No matter how
erroneous a ruling of a trial court might be, a litigant cannot submit to a ruling or
acquiesce in the holding, and then complain of the same on appeal. He must stand his
ground. Acquiescence deprives him of the right to complain further.”).
The contemporaneous objection rule means exactly what it sounds like. Waiting
until a break at trial generally is not sufficient. Hamilton v. Shumpert, 299 Ga. App. 137,
144, 682 S.E.2d 159, 165 (2009) provides some valuable lessons on this point. In
Hamilton, defense counsel made an arguably improper remark in closing concerning the
plaintiff’s contingency fee arrangement.2 The comment was made late in the closing, as
the Court of Appeals noted that the remark occurred at the 29th page of a 31-page
closing. Id. 299 Ga. App. at 692 n.23. “Moments later,” defense counsel concluded,
and plaintiff’s counsel immediately raised the issue with the court. Id. Though the trial
court ultimately thought little of the comment and refused to provide any relief such as a
curative instruction, that seeming error turned out not to matter on appeal.
Instead, embracing a strict interpretation of the contemporaneous objection rule,
the Court of Appeals held that there was no immediate objection during closing, and as
such, the issue was simply not preserved for immediate review. Id. “Although their
objection was apparently moments after the cited remarks and even before the trial had

“[A] jury may not generally consider plaintiff’s attorney fees when awarding
damages. . . [t]he source of payment of attorney fees is irrelevant to the issue of
damages. Evidence of it would be inadmissible, and argument on it is doubly wrong.”
Stoner v. Eden, 199 Ga. App. 135, 137, 404 S.E.2d 283, 285 (1991).

2
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advanced to either another phase or another (here, the plaintiffs' final) closing
argument, . . . the Hamiltons' objection was untimely.”).

1.

Objections During Closing Arguments

Many practitioners are reticent to object during closing arguments, often for fear
of bringing the jury’s attention to a particular argument or piece of evidence, or
otherwise highlighting it. There are few practitioners who actually feel like a curative
instruction does anything at all to alleviate the problems of an argument improperly
made or raised, so the question is, to object during closing arguments or not? If you
think the argument is important enough to truly implicate your client’s rights and
likelihood of success, I would suggest asking to approach the bench and make your
record there.3
2.

Multiple Defendants

In the fairly common scenario of multiple defendants on one side of the “v,” a
litigant must expressly join in any objection made by a co-defendant, if he or she wishes
to raise the potential error on appeal.
It is well established that appellate courts may not consider objections to
evidence not raised at trial. If several parties are entitled to make an objection,
and it is made by any number less than all, it does not inure to the advantage
It is important to note that the trial court record must reflect the objection, and
many courts do not routinely take down sidebars. If that is the case, you have several
options. You can ask the Court to have the jury step out so that the objection can be
fully voiced (arguably, the most disruptive option) or make the objection at the bench,
and then make a proffer of what was said at the next available opportunity (probably
your best bet.)

3
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of the party or parties not joining in it. Thus, where a defendant does not
expressly adopt the objection of a co-defendant, he thereby waives that objection
and may not utilize it to gain review.
Heard v. State, 204 Ga. App. 757, 759, 420 S.E.2d 639, 642 (1992) (internal citations
and punctuation omitted, emphasis added). So, at the risk of being obvious, make and
stand by your own objections, not a co-defendant’s.
3.

The “Continuing” Objection

Some practitioners attempt to avoid the burdens of a contemporaneous objection
rule by seeking the so-called “continuing” objection, a concept that is not spelled out in
the Georgia Civil Practice Act (or actually even mentioned) and is the subject of scant
case law. What little guidance that exists bespeaks of caution, if one seeks to rely on a
continuing objection to preserve an issue for review. E.g., State v. Larocque, 268 Ga.
352, 353, 489 S.E.2d 806, 808 (1997) (granting certiorari to consider import and effect
of continuing objections; “Continuing objections eliminate the need to repeat an
objection where the trial court's ruling on the first objection clearly covers subsequent
proceedings and the court has granted a party the right to have a continuing
objection.”). The lesson: the trial court must clearly grant the right to a continuing
objection, and the scope of the objection must squarely address the error to be
complained of. Govern yourself accordingly.
B.

Specificity

Just as important as the timing of an objection is the content. “[O]bjections must
be specific such that the objecting party must advise the trial court as to what action it
wants taken.” Old Stone Co. I, LLC v. Hughes, 284 Ga. 259, 261, 663 S.E.2d 687, 690
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(2008). Specificity in objections gives the trial court an opportunity to backtrack on a
path to error and fix the proceedings. “[T]he failure to make an objection which is both
timely and specific is treated as a waiver.” Francis v. Francis, 279 Ga. 248, 249, 611
S.E.2d 45, 46 (2005)
Aside from being specific, a better way of putting it might be to say that an
objection must be specific and comprehensive, because “objecting on specific grounds
waives the grounds not asserted.” Id. Perhaps distilled most accurately, whatever
objection is made must be specific enough to provide for review, and any review is
limited to the grounds actually asserted. Id. (“The rule is that the scope of review is
limited to the scope of the ruling in the trial court as shown by the trial record and cannot
be enlarged or transformed through a process of switching (or) shifting.”); see Ehlers v.
Schwall & Huett, 177 Ga. App. 548, 550, 340 S.E.2d 207, 210 (1986) (“[W]here the
objection urged below is not argued here it must be treated as abandoned, and where
an entirely different basis of objection is argued on appeal which was not presented at
trial, we will not consider this as error, for we are limited on appeal to those grounds
presented to and ruled upon by the trial court and then enumerated as error.”).
In practice, litigants often object to evidence or argument as “improper”, without
additional explanation, or some do far worse and simply shout the uninformative
“Objection!” that we so often see in courtroom television shows. Both of these risks
waiving any right to raise the objection on appeal, whether the objection is one as to
evidence or argument. Carroll v. State, 147 Ga. App. 332, 335, 248 S.E.2d 702, 705
(1978) (“A mere objection to alleged improper argument of counsel, without more, is not

8
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sufficient to invoke a ruling of the court.”); Hunt v. State, 268 Ga. App. 568, 575, 602
S.E.2d 312, 317 (2004) (“At trial Hunt's attorney asserted no specific grounds in support
of his objection to the prosecutor's argument. Instead, the sole basis for his objection
was that the argument was improper. This objection was so vague and general that it
did not present any precise question for determination by the trial court, and certainly
did not ask the trial court to rule on the two specific grounds now asserted on appeal.
Since those grounds were not properly raised in the trial court, they were waived and
we cannot consider them for the first time on appeal.”).
The comparatively new Evidence Code reflects the necessity of a specific
objection (or proffer) as well.
Error shall not be predicated upon a ruling which admits or excludes evidence
unless a substantial right of the party is affected and: [i]n case the ruling is one
admitting evidence, a timely objection or motion to strike appears of record,
stating the specific ground of objection, if the specific ground was not apparent
from the context.
O.C.G.A. § 24-1-103(a)(1) (emphasis added). Lesson: Don’t be the litigant that tests
what “apparent from the context” means in Georgia. Be specific.
C.

Obtaining a Ruling

Lastly, even if you’ve made a timely and specific objection, no issue will be
preserved for appellate review unless the trial court actually rules on the issue. Rental
Equip. Grp., LLC v. MACI, LLC, 263 Ga. App. 155, 160, 587 S.E.2d 364, 369 (2003)
(“Not only must the objection be timely raised in the trial court, but the trial judge must
rule upon the same issue as raised upon appeal to preserve the issue for our
consideration.”). If there is a true “rule” here, it is that

9
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[s]tandard practice in Georgia has long required a party to make
and obtain a ruling on an objection to evidence in the trial court, before or as the
evidence is admitted, in order to preserve the objection for appeal, and standard
practice also allows parties to raise on appeal only the same objections that were
properly preserved below.
Whitehead v. State, 287 Ga. 242, 246, 695 S.E.2d 255, 259 (2010). The Court of
Appeals is not a court of first impression – it reviews alleged legal errors, not
hypothetical ones that were not ruled on by the trial court.
Once you receive a ruling from the trial court, you need not renew the objection.
Instead, “[o]]nce the court makes a definitive ruling on the record admitting or excluding
any evidence, either at or before trial, a party need not renew an objection or offer of
proof to preserve such claim of error for appeal.” O.C.G.A. § 24-1-103(a).
III.

PROFFERS/OFFERS OF PROOF
It is almost certain that there will be a time in your career as a trial lawyer where

you will seek to have evidence (testimonial or otherwise) admitted and that request will
be rejected by a trial judge. In such a scenario, a proffer is an essential, yet often
forgotten about tool. Failure to make a proffer can be fatal on appeal. If the favorable
evidence (and for this example, let’s presume it is testimony) isn’t in the record, an
appellate court is unlikely (read: won’t) find harmful error. O.C.G.A. § 24-1-103(a)(2)
(“Error shall not be predicated upon a ruling which admits or excludes evidence unless
a substantial right of the party is affected and: . . . In case the ruling is one excluding
evidence, the substance of the evidence was made known to the court by an offer of
proof or was apparent from the context within which questions were asked.”).

10
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When you are on the losing end of an attempt to admit evidence, your proffer or
offer of proof is not really delineated by anything other than pragmatics at that point.
You do not have to interrupt the trial flow to put up a witness, out of hearing of the jury;
as long as the disputed evidence is in the record when the case goes to the Court of
Appeals, that is likely sufficient. That said, it is more convenient to go ahead and get all
of a witness’s testimony in one sitting, so typically a trial court will wait until a break and
then allow the offer of proof to be put on the record. Some practitioners prefer questionby-question records, because it is easier to viscerally demonstrate error on appeal if the
court has the precise evidence being fought over before it. Other practitioners simply
state what the expected testimony would have been, which is sufficient but not as
persuasive. Williams v. State, 332 Ga. App. 546, 548, 774 S.E.2d 126, 129 (2015)
(“better practice” is a specific proffer). As for physical evidence, an offer of proof is
simple – make your tender (with all necessary authentication predicates) for the record,
but don’t send the exhibit back with the jury.
Importantly, the proffered testimony or evidence must actually be in the record.
A reference in a brief, to be later cited on appeal, is not good enough. Jones v. Equip.
King Int’l, 287 Ga. App. 867, 868 n.5, 652 S.E.2d 811, 813 n.5 (2007) (“A brief or an
attachment thereto cannot be used as a procedural vehicle for adding evidence to the
record. We must take our evidence from the record and not from the brief of either
party.”).
IV.

MOTIONS IN LIMINE
A quick word about motions in limine:

11
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A motion in limine is a pretrial motion which may be used two ways: 1) The
movant seeks, not a final ruling on the admissibility of evidence, but only to
prevent the mention by anyone, during the trial, of a certain item of evidence or
area of inquiry until its admissibility can be determined during the course of the
trial outside the presence of the jury. 2) The movant seeks a ruling on the
admissibility of evidence prior to the trial.
Telcom Cost Consulting, Inc. v. Warren, 275 Ga. App. 830, 832, 621 S.E.2d 864, 866
(2005). Motions in limine are common and knowing the implications of having a motion
in limine granted or denied is critical to the preservation landscape.
Under both the old and new Evidence Codes, a trial court’s denial of a motion in
limine means that you need not object again when the evidence comes in at trial.
Accord Simpson v. State, 277 Ga. 356, 357, 589 S.E.2d 90, 92 (2003) (old Code);
O.C.G.A. § 24-1-103(a) (“Once the court makes a definitive ruling on the record
admitting or excluding any evidence, either at or before trial, a party need not renew an
objection or offer of proof to preserve such claim of error for appeal.”) (emphasis
added). And that is correct, as “[a]ll the purposes of an objection have already been
fulfilled by the proceedings on the motion in limine. The trial court has been apprised of
the possible error in admitting the evidence and has made its ruling, and the record has
been perfected for appeal purposes." Reno v. Reno, 249 Ga. 855, 855, 295 S.E.2d 94,
95 (1982).
The same is obviously true for a granted motion in limine. If the trial court
essentially sustains an objection, the issue is preserved for appellate purposes. “To
hold otherwise, and require the successful movant to object when evidence
encompassed by the motion in limine is nevertheless offered at trial, would defeat the
purpose of the motion in limine, as the movant would be forced, in the presence of the
12
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jury, to call special attention to prejudicial evidence which the trial court had previously
ordered to be excluded from the jury's consideration.” Id., 249 Ga. at 856, 295 S.E.2d at
96.
V.

ARE THERE ANY ALTERNATIVES TO PRESERVATION?
One big caveat to all of the waiver concepts explained thus far; there is the

concept of “plain error” review – that is, an appellate court can review an enumeration of
error involving “plain error[] affecting substantial rights,” even though “such errors were
not brought to the attention of the [trial] court.” O.C.G.A. § 24-1-103(d). That seems to
flip the “contemporaneous objection” rule upside down, in a sense, but the exception is
delimited. For one, it only applies to evidentiary rulings and charging errors,4 and not
closing argument errors that go unobjected to. Gates v. State, 298 Ga. 324, 329, 781
S.E.2d 772, 776 (2016) (“Because the Georgia legislature has not yet made plain error
review available for errors relating to alleged improper remarks being made during
closing argument, our prior case law relating to the waiver of issues on appeal
stemming from improper closing arguments that were not objected to at trial remains
unaffected by OCGA § 24-1-103 of Georgia's new Evidence Code.”).
But even if an alleged error related to evidence of jury charges, as noted, the
standard is incredibly difficult to meet:
First, there must be an error or defect — some sort of deviation from a legal rule
— that has not been intentionally relinquished or abandoned, i.e., affirmatively
waived, by the appellant. Second, the legal error must be clear or obvious, rather
than subject to reasonable dispute. Third, the error must have affected the
appellant's substantial rights, which in the ordinary case means he must
Because the failure to charge statute contains an express statutory subpart
allowing for plain error review. O.C.G.A. § 5-5-24(c).

4
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demonstrate that it affected the outcome of the trial court proceedings. Fourth
and finally, if the above three prongs are satisfied, the appellate court has the
discretion to remedy the error — discretion which ought to be exercised only if
the error seriously affects the fairness, integrity or public reputation of judicial
proceedings.
Id., 298 Ga. at 327, 781 S.E.2d at 775 (internal punctuation omitted). And there are no
helpful presumptions – an appellant must affirmatively demonstrate that the outcome of
the trial would have been different, had the unobjected to evidence or charge error not
occurred. Id.

CONCLUSION5
As one Georgia appellate practitioner puts it, “The Court of Appeals loves a good
waiver.”6 While this statement may be a bit oversimplified, the Court of Appeals
caseload does not make it likely that a problematic waiver below will simply be ignored
and the merits nonetheless reached.
Like it or not, Appeals are won and lost at the trial court level. One sure route to
losing on appeal is by not objecting with specificity at the right time. “Procedural” losses
are the hardest ones swallow; if you have a good argument or objection, make it

In an effort to be as concise as possible, this paper does not go into detail on
many of the contexts where we see the need to preserve error on appeal (i.e. expert
testimony, jury charges, juror misconduct, post-trial motions, and the like.) These
examples have instead been inserted into the corresponding presentation to preserve
some element of excitement.
6
As espoused in multiple CLE presentations and papers by civil appellate
practitioner Darren Summerville.
5
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correctly, with specificity, and at the proper time so that your appeal can at least get to
the merits.
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Legal Writing for New Lawyers: Turning Law School Basics
into Effective Advocacy
Megan E. Boyd
Law students’ experiences in legal writing classes vary greatly. Some
schools have robust legal writing programs where students draft multiple
memos, briefs, and other legal documents and meet one-on-one with
professors to review their work. At other schools, students draft a single
memo and brief and don’t have much opportunity to hone their legal
writing skills before they enter the practice of law. Regardless of whether
your experience looked more like the former or latter, you probably still
have questions about how to use the legal writing skills you learned in
school to effectively advocate for your clients.
The suggestions I offer below come from my experience as a practicing
lawyer and law clerk, my time as a legal writing professor, and the
thousands of briefs that I’ve studied to discover trends in the way the
country’s best advocates write. My tips are broad enough to apply in
almost every type of case in almost every jurisdiction. And while I refer to
brief writing, these techniques apply to all types of persuasive legal
writing, including demand letters and mediation and arbitration
statements, and to many types of objective writing, such as memos.
Remember, though: These techniques don’t guarantee success (but you
knew that already). When he was a practitioner, now-Chief Justice John
Roberts wrote a brief in Alaska v. EPA. Justice Ginsberg called it one of
the best briefs the Supreme Court had ever seen. And what happened? He
lost. It was close—5-4—but he still lost.
Even the best brief can’t save a losing case. But a solid brief that tells a
good story of the facts and the law, contains a strong analysis, and appears
professional goes a long way toward convincing the court that your client’s
position is the right one.
Use an Introduction
Drafting an introduction is an easy way to greatly improve your writing
and may not be something you learned in law school. An introduction
serves many important purposes, including:
•

Providing a roadmap so the reader knows where the writer is going
and what issues the reader should be considering

•

Summarizing the brief
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•

Serving as an opportunity to persuade from the beginning

Without an introductory roadmap, the reader won’t understand the
implications of the information provided:
Smith sued Jones after Smith was injured in an
automobile accident in California. At the time of the
accident, Jones was driving an International tractor
owned by Pacific Trucking, Inc. (“PTI”), a company
organized under the laws of Oregon. The PTI tractor
was registered in Oregon on the date of the accident.
Facts in the abstract mean nothing until the reader understands what
role those facts might play in the outcome. Without an introduction, the
reader has no idea why the information provided is important. Is the
writer arguing that PTI is a necessary party? Is the writer arguing that PTI
is vicariously liable for the conduct of Jones? What does the state in which
the tractor is registered have to do with anything?
Even a simple introductory sentence will help:
This is a dispute between the parties as to whether
the law of California or the law of Oregon governs
this personal injury action. Smith sued Jones after
Smith was injured in an automobile accident in
California. At the time of the accident, Jones was
driving an International tractor owned by Pacific
Trucking, Inc. (“PTI”), a company organized under
the laws of Oregon. The PTI tractor was registered
in Oregon on the date of the accident.
Your introduction should summarize the brief and explain:
•

Who the parties are

•

What the litigation (or subject of the motion) is about

•

What the law is (briefly) and how it applies (essentially a summary
of the analysis)

•

What relief you’re seeking

While few local rules require introductions, none that I’m aware of
prohibit them. Even if you are pressed to meet word or page limits, use a
short introduction—the first thing the judge likely will read—to persuade
the court from the beginning. Consider this short introduction:
2 of 22
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The defendant’s confession was not voluntary but,
instead, was coerced by investigators looking to
obtain information from the defendant at any cost.
To be considered voluntary, and therefore
admissible at trial, a confession must be the product
of free will and rational intellect. Whether the
confession is a product of free will depends on the
circumstances of each case, including the length and
location of the questioning and the maturity, level of
education, mental health, and physical condition of
the defendant.
This defendant’s confession was not voluntary.
During the more than five-hour interrogation of the
defendant, a scared, fourteen-year-old boy,
investigators denied him access to a restroom or
water, yelled at him and told him he would spend the
next twenty-five years of his life in prison if he did
not confess and tell them who else was involved in
the crime, and forcibly held him in his seat when he
asked to leave to speak to his mother. The
defendant’s confession was not voluntary and cannot
be considered by the jury. The Court should grant the
defendant’s Jackson-Denno motion.
As you can see, your introduction needn’t be long to give the judge a
preview of the brief and plant the seeds that will make the judge want to
rule in your client’s favor.
Tell a Good Story—The Big Things
The statement of facts should be about more than simply giving dry
facts—it’s about persuasively telling the client’s story. You may have been
taught to objectively present the facts, but an important part of telling the
client’s story is developing a theme you’ll use throughout the brief, and
this theme should be reflected in your statements of facts as well.
The theme should be supported by the evidence, consistent with the
legal outcome sought, and easy to understand. For example, in the
Jackson-Denno motion above, the theme centers on the detectives and
their coercive tactics in contrast to the defendant’s youth and immaturity.
This factual theme, of course, supports the legal argument that the
defendant’s confession was not voluntary.
You’ll want to organize the client’s story around the theme you’ve
selected. Chronological order is the most common organizational method
3 of 22
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and should be the fallback if you aren’t sure how else to organize the facts.
But there are other ways to tell the client’s story.
Imagine you represent a defendant who has a long history of
interactions with police officers. The defendant was previously charged
with murder but the charges were dropped, much to the frustration of
authorities. The defendant was recently stopped, searched, and arrested
for possession of a firearm. You want to argue the only pre-text for the
stop was the officers’ dislike of the defendant and their desire to harass
him.
You could start by outlining the defendant’s prior interactions with
police then move forward chronologically to the stop at issue. But that
could confuse the judge, since the issue before the judge pertains to the
firearm arrest, and the judge may lose sight of the forest for the trees. You
could also outline the recent stop, search, and arrest first, highlighting the
lack of probable cause for either the stop or the search, then discuss the
actual motivation for the stop (i.e., the previous run-ins with police).
Consider the organization in this passage from Christopher Simmons’s
brief in Roper v. Simmons1:
On September 9, 1993, fishermen discovered the
body of a woman, later identified as Shirley Crook,
floating in the Meramec River, in St. Louis County,
Missouri. Mrs. Crook's arms and legs had been
bound and her face covered with a towel and duct
tape. The medical examiner determined that the
cause of death was drowning.
The following day, after learning that Christopher
Simmons and his friend Charles Benjamin may have
been involved in the crime, police arrested Simmons,
a 17-year-old high-school junior with no previous
criminal convictions, at his school. Simmons was
taken to the police station, where he waived his
Miranda rights and was interrogated. Simmons
initially denied involvement in the crime. After
nearly two hours of interrogation, during which
police accused him of lying, falsely told him that
Benjamin had confessed, and explained that he
might face the death penalty and that it would be in
Simmons was convicted of murdering Shirley Crook and was sentenced
to death by a Missouri jury. He challenged the constitutionality of the
death penalty for individuals under age eighteen at the time they
committed the crimes for which they were sentenced to death.

1
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his interest to cooperate, Simmons began to cry and
asked to speak to one of the detectives alone.
Simmons told the detective that, in the early
morning of September 9, he and Benjamin met at the
house of Brian Moomey, an adult friend of both
Simmons and Benjamin. After trying and failing to
wake Moomey, Simmons and Benjamin went to Mrs.
Crook's house, planning to burglarize it . . . .
In this passage, Simmons’s attorneys use an alternative organizational
scheme. They get the bad facts out of the way first—the death of Ms.
Crook—then recount the arrest and confession before going back to the
events that led to Ms. Crook’s death. Why do you think they chose this
organizational scheme? In the brief, counsel argues that Simmons
shouldn’t be put to death because, at the time he committed the crime, he
lacked the maturity to fully understand the consequences of his actions.
They use the recitation of the facts to get that point in the reader’s mind at
the forefront—Simmons was a seventeen-year-old high-school junior, had
no prior criminal history, and cried when questioned, giving the
impression that he was a scared kid, not a hardened criminal deserving of
the death penalty. This passage is an excellent example of the effectiveness
of alternative organization.
No matter what organizational scheme you choose, though, you should
strive to draft the factual background as you would a story. Consider the
passage below from the same brief:
Simmons was tried as an adult for first-degree
murder. At trial, in addition to the testimony of the
detective to whom Simmons had confessed, the
State presented the testimony of several other
witnesses, including Brian Moomey, John Tessmer
(a friend of Simmons), and Christie Brooks (a
neighbor).
Moomey a 29-year-old who had served a prison
sentence for burglary and assault - testified that he
had a party at his house “every night” at which he
drank until he passed out. A group of neighborhood
teenagers, often including Simmons, Benjamin, and
Tessmer, attended these “parties.” Moomey
explained that the teenagers wanted to come to his
house “because most of them get picked on [b]y
their parents,” and that they mowed his lawn,
cleaned his house and car, and gave him rides in
return for being allowed to “hang out” with him. The
5 of 22
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teenagers called themselves the “Thunder Cats,” and
referred to Moomey as “Thunder Dad”; Tessmer, a
16-year-old whom Moomey considered his “best
friend,” was the “Number One Thunder Cat.”
Moomey claimed that, at one of the nightly parties at
his house before the murder, he had heard
Simmons, Benjamin, and Tessmer discussing a plan
to burglarize a house and kill the occupants, and
that Simmons had told the others that “they could
do it and not get charged for it because they are
juveniles.” Moomey also alleged that, on the evening
of September 9, Simmons had come to Moomey's
house and told him that he had killed Mrs. Crook
because she had seen his face. Moomey admitted
that, after this conversation, he failed to contact the
police until he was told they had his name and
wanted to talk to him, and that he was concerned
about testifying because he believed he was being
investigated in connection with the murder.
How does Simmons’s story start in this passage? With the reality that
he was charged as an adult and that the testimony that helped convict him
came from Moomey, an unsavory character who used poor kids like
Simmons then sold them out to save his own skin. After all, Moomey
didn’t tell police about Simmons’s statements until Moomey feared he
would be charged in Ms. Crook’s death. This story includes all the relevant
facts but flows like a novel.
These facts make Simmons appear sympathetic. But what about bad
facts, you may ask? How can I satisfy my duty of candor to the court
without drawing too much attention to facts that hurt my client’s position?
Do what Simmons’s counsel did—weave the bad facts into the place they
fit logically within the factual background so as not to draw attention to
them. For example, take Simmons’ alleged statement that he could “get
away with” murder because he was a juvenile—that’s a bad fact. But
Simmons’s counsel place this information in a statement from Moomey
and then go on to discredit Moomey. The bad fact is out there, but the
reader is left to wonder whether Simmons said it or whether Moomey
made it up.
Learning to tell a good story doesn’t come naturally to everyone and
takes many years of practice. As you might suspect, the best way to
improve your storytelling skills is to read good stories and to think
critically about the components of those stories and ways you can use
storytelling techniques in your own writing.
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___________________________________________________
Tell a Good Story—The Little Things
Once you’ve got your statement of facts on paper, consider whether you
can improve it with some minor additions, deletions, and changes. First, is
your statement of facts long or complex? If so, think about whether subheadings will help explain the factual background to the reader. In a brief
filed in Hawai’i v. Trump, litigation over President Trump’s travel ban,
Hawai’i’s attorneys use the following descriptive headings to break down
nearly twenty pages of facts:
A. Candidate Trump Calls For A Muslim Ban
B. President Trump Implements His First Discriminatory
Ban
C. Courts Enjoin The President’s First Executive Order
D. The President Issues A Second Executive Order
E. The New Executive Order Harms Hawaii and Its Citizens
F. The New Executive Order Harms [the individually named
plaintiff]
Next, consider whether your statement contains lots of dates. If so, you
should think about removing or minimizing non-essential ones; readers
get bogged down by them. Of course, you should include dates that are
critical to the issues before the court, and it’s fine to use some dates to
provide context. But you can make a statement of facts much more
readable by using time markers. Think about these words and phrases:
•

Shortly after . . .

•

Within a few months . . .

•

Nearly two years later . . .

•

After Smith and Jones signed the contract . . .

Time markers add context when specific dates aren’t necessary for
resolution of the issues and make the statement of facts flow more like a
story.
Further, consider whether you’ve provided specific details or simply
summarized the factual background. Quoting deposition testimony and
7 of 22
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language in emails and documents can go a long way toward telling the
client’s story and is often much more compelling than the lawyer’s
summary of that content. The brief filed in Hawai’i v. Trump is an
excellent example of the effectiveness of using a litigant’s language against
him.
Then-candidate Donald Trump made it crystal clear
throughout his presidential campaign that if
elected, he planned to bar Muslims from the United
States. Shortly after the Paris attacks in December
2015, Mr. Trump issued a press release calling for
“a total and complete shutdown of Muslims
entering the United States until our country’s
representatives can figure out what is going on.”
When questioned about the idea shortly thereafter,
he compared it to President Roosevelt’s race-based
internment of the Japanese during World War II,
saying, “[Roosevelt] did the same thing.” And when
asked what the customs process would look like for
a Muslim non-citizen attempting to enter the
United States, Mr. Trump said: “[T]hey would say,
are you Muslim?” An interviewer responded: “And
if they said ‘yes,’ they would not be allowed into
the country.” Mr. Trump said: “That’s correct.” Id.
In March of 2016, Mr. Trump discussed his
motivations. During an interview he said, “I think
Islam hates us.”
Hawai’i’s lawyers could have summarized President Trump’s
statements, but their use of his specific language is much more powerful.
______________________________________________
Explain the Law in an Organized, Coherent Manner
You probably spent most of your time as a legal writing student
learning how to read case law, pull relevant rules from that law, and
present those rules to the reader. This process is the foundation of legal
writing, but you probably didn’t get as much practice at it as you need.
When outlining the law, you should present general legal authority
first, followed by more specific, nuanced concepts. Each sentence should
further expound on and explain concepts addressed in the sentence before
it. Think of the explanation of law as an inverted pyramid, with broad
concepts and ideas at the top followed by more specific explanations of
those broad concepts and exceptions to the broad or general rules.

8 of 22

LITIGATION: SOUP TO NUTS
34 of 113

Broad rules/elements
Explanation of meaning of
broad rules/elements
Exceptions to broad
rules/elements

For example, in a tort case, you should list the elements of the tort
first, then delve deeper into what the plaintiff must prove to meet each
element. Assume you represent a plaintiff in a California suit for invasion
of privacy:
Under California law, to allege a tort claim for
invasion of privacy through public disclosure of a
private fact, a plaintiff must prove (1) public
disclosure; (2) of a private fact; (3) the disclosure of
which would be objectionable to a reasonable
person; and (4) the fact is not of legitimate public
concern. Shulman v. Group W Prods., Inc., 18 Cal.
App. 4th 200, 214 (1998).
Disclosure is public if it is made to the public
generally or to a large group of people. Kinsey v.
Macur, 107 Cal. App. 3d 265, 270 (1980). Disclosure
to a single person generally will not suffice. Id.
*******
Further, a fact is private if it is not known by or
available to the public. Sipple v. Chronicle Publ’g
Co., 154 Cal. App. 3d 1040, 1047 (1984). Facts that
are a matter of public record are not private. Green
v. Uccelli, 207 Cal. App. 3d 1112, 1120 (1990). For
example, information pertaining to criminal
charges and judicial proceedings is not private.
Wasser v. San Diego Union, 191 Cal. App. 3d 1455,
1462 (1987).
*******
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Additionally, in determining whether disclosure
would be offensive to a reasonable person, the court
must make a “preliminary determination of
‘offensiveness’” by considering “the degree of
intrusion, the context, conduct and circumstances
surrounding the intrusion as well as the intruder's
motives and objectives, the setting into which he
intrudes, and the expectations of those whose
privacy is invaded.” Wilkins v. Nat’l Broad. Co.,
Inc., 71 Cal. App. 4th 1066, 1075-76 (1999). A
defendant will be liable only where “the intrusion
has gone beyond the limits of decency.” Gill v.
Hearst Publ’g Co., 40 Cal.2d 224, 229 (1953). For
example, the disclosure of information suggesting a
person sexually molested children is objectionable
to a reasonable person. M.G. v. Time Warner, Inc.,
89 Cal. App. 4th 623, 631 (2001).
********
Finally, in determining whether a fact is of
legitimate public concern, the court should consider
“customs and conventions of the community,”
“community mores,” and the constitutional
protections afforded to the press. Catsouras v.
Dept. of Ca. Highway Patrol, 181 Cal. App. 4th 856,
874 (2010). Specifically, a court should balance “the
social value” of the facts published, the “depth of
intrusion into ostensibly private affairs,” and
whether the plaintiff “acceded voluntarily to a
position of public notoriety.” M.G. v. Time Warner,
Inc., 89 Cal. App. 4th 623 631 (2001).
The “giving of information to which the public is
entitled” is not tortious, but “morbid and
sensational eavesdropping or gossip serves no
legitimate public interest.” Id. (internal citations
omitted). For example, generally, crime or accident
scene photographs and video of the remains of a
deceased person are not of legitimate public
concern unless disclosure of them serves some law
enforcement purpose. Id.
********
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In this example, the inverted pyramid looks like this:
Four elements
1. Public disclosure
-public generally
-“large” group of people, not a single
person
2. Private fact
-fact not known by/available to public
-not public record
3. Objectionable to reasonable person
-degree, context, conduct &
circumstances, motive/
objectives, setting, expectations
-beyond limits of decency
-sexual molestation of children
objectionable
4. Not legitimate public concern
-community customs, conventions,
mores
-balance: social value, public notoriety
-no protection for morbid & sensational
eavesdropping/gossip
-photos of deceased not legitimate
public concern (law enforcement
exception)
If you have multiple elements or concepts to discuss, subheadings will
help guide the reader in keeping the elements or ideas separate. And if an
element is not at issue—say so up front. Don’t make the court wonder why
you aren’t addressing an element. Take the same example from above:
Under California law, to allege a claim for invasion
of privacy through public disclosure of a private
fact, a plaintiff must prove (1) public disclosure; (2)
of a private fact; (3) the disclosure of which would
be objectionable to a reasonable person; and (4) the
fact is not of legitimate public concern. Shulman v.
Group W Productions, Inc., 18 Cal. 4th 200, 214
(1998).
The parties agree that David publically disclosed
information about Hunter and that the disclosure
would be objectionable to a reasonable person.
Thus, the only issues before this Court are whether
11 of 22
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the information disclosed was private and whether
it was of legitimate public concern.
Information is private if . . . .
*******
Some law students were taught to use parentheticals throughout the
presentation of the law to illustrate the concepts. Many practitioners
choose parentheticals over long-form case explanations, and that’s fine if
the concepts are relatively straightforward and easy to grasp. But if the law
is complicated or nuanced, the better strategy is to explain the law first,
then show how the courts have applied it by giving full case explanations.
In this example, the writer explains the law generally, then gives full case
explanations:
Under Georgia law, “an insurer’s duty to defend is
determined by comparing the allegations of the complaint
with the provisions of the policy.” Meritplan Ins. Co. v.
Leverette, 552 Fed. App’x 900, 901 (11th Cir. 2014)
(internal citations omitted). An insurer is “free to fix the
terms of its policies as it sees fit” and may “insure against
certain risks while excluding others.” Grain Dealers Mut.
Ins. Co. v. Pat’s Rentals, Inc., 269 Ga. 691, 692 (1998).
“[U]nambiguous terms of an insurance policy require no
construction, and the plain meaning of such terms must
be given full effect, regardless of whether they might be
beneficial to the insurer or detrimental to the insured.”
Id. Before addressing whether the terms of an insurance
policy exclusion might apply, however, the court must
first consider whether the policy covers the claim.
Scottsdale Ins. Co. v Great Am. Assur. Co., 271 Ga. App.
695, 696 (2005). If the policy does not cover the claim, the
inquiry ends and the insurer owes no coverage for the
claim. Id.
Here, the issue is the meaning of “occurrence” under the
policy, which defines that term as “an accident including
continued and repeated exposure to substantially the
same general harmful conditions during the policy period
. . . .” The policy does not define “accident”; however,
Georgia law defines that term as “an event which takes
place without one’s foresight or expectation or design.”
Allstate Ins. Co. v. Grayes, 216 Ga. App. 419, 421 (1995)
(citing O.C.G.A. § 1-3-3(2)); Meritplan, 552 Fed. App’x at
901.
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Thus, to trigger coverage under the policy, the claimed
damages must have been caused by an “accident” that
took place without foresight, expectation, or design.
Georgia courts have concluded on numerous occasions
that under policy language identical to the language at
issue here, an intentional shooting is not an “accident.”
For example, in Allstate Insurance Co. v. Neal . . . .
The same result occurred in Grayes . . . .
Further, this Court reached the same conclusion when
considering whether an intentional battery constituted an
“occurrence” under language identical to the language at
issue here. In Meritplan . . . .
Perform an Analysis (the 15-20% Rule)
As an advocate, your job is to convince the court that your position is
the better one. You do this through your legal analysis, which is one of the
hardest parts of written advocacy. Too many lawyers simply cite statutes
and cases and expect the judge to make the connection between the
authority and the facts of the case. Something like this is common:
This case is exactly like United States v. Rodriguez,
No. CR10-384, 2011 WL 1402844 (W.D. Wash. April
12, 2011), and the other cases cited above. Because
those cases control, the Court should grant the
defendant’s motion for new trial.
That’s not an adequate analysis. Judges want to see an analysis that
consists of more than a conclusory summary of the facts or a blanket
statement that the cases offered apply and support the position—it’s not
the judge’s job to do that for you. The analysis must answer the question:
Why should your client prevail in light of the facts and law? Some
questions you should ask yourself to guide your analysis (not all will be
applicable in every situation) include:
•

Why is a statute/regulation/ordinance applicable or inapplicable?

•

How are favorable cases factually similar?

•

Do recent cases suggest a trend that supports your position?

•

How are unfavorable cases factually distinguishable?
13 of 22
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•

Was an unfavorable case decided under a different statute with
different language?

•

Was an unfavorable case decided under common law principles but
a statute now applies?

•

Do policy arguments support your position/disfavor your
opponent’s position?

In the example above, you would need to explain how Rodriguez and
the other cited cases are factually similar, outlining why Rodriguez, as
opposed to any “bad” case, applies, and offer public policy, equitable
principles, or even common sense arguments to support your position that
the defendant is entitled to a new trial.
You probably will devote most space in most briefs to outlining the
factual background and controlling authority; however, a good rule of
thumb is to use at least fifteen to twenty percent of your brief for analysis.
That means in a twenty-page brief, at least three to five pages should be
devoted to analyzing the facts of your client’s case in light of the cited
authority. If your analysis is shorter than that, think hard about whether
you’ve done enough to convince the court of the soundness of your client’s
position. Just because an issue seems simple or clear to you doesn’t mean
that it will be either simple or clear to the court, which may be unfamiliar
with the area of law at issue or not nearly as well-versed in the facts as you
are.2 You will strengthen your client’s position substantially by providing a
thorough, convincing, and complete analysis.
Avoid Playing Ping Pong with Counterarguments
Dealing with actual or contemplated counterarguments can be
challenging, even for seasoned lawyers and legal writers. Many lawyers try
to address counterarguments in the midst of making their own arguments.
This is a mistake—doing so can weaken your client’s position while giving
undue credence to counterarguments. This type of organization also
creates a ping-pong effect where the writer bounces from one position to
the next, confusing the reader:

This is one reason why having a lawyer unfamiliar with the case moot
your brief is helpful. See # 10, below. If that lawyer has trouble
understanding your analysis, the court may as well.

2
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The trial judge improperly admitted
the forensic testimony of Kyle Harris.
The State claims that Harris’s opinions
are based on “sufficient facts or data”
as required by Rule 702. According to
the State, in reaching his opinion,
Harris properly relied on a separate
forensic report prepared by Arson
Specialists of America. The State
claims Smith supports its position that
the trial court properly admitted
Harris’s testimony. In Smith . . . .
The State’s contention, however,
is incorrect, and the trial court
should have excluded Harris’s
testimony. The issue is controlled not
by Smith but by Morris, which is
factually indistinguishable from this
case . . . .

D’s arg

State’s arg

D’s arg

This argument is confusing and draws attention to the State’s position
by putting it front and center. The writer starts by saying the trial judge
erred in admitting the testimony but then doesn’t tell the reader why.
Rather, the writer essentially makes the opposing party’s case before
finally getting to the client’s arguments.
Instead, make the client’s best argument first, then address the
counterarguments:
The trial judge improperly admitted
D’s arg
the forensic testimony of Kyle Harris.
Harris’s opinions are not based on
sufficient facts or data, as required by
Rule 702. Harris testified at trial that his
opinions are based, in substantial part,
on the forensic report prepared by Arson
Specialists of America. Harris is not
affiliated with that entity and did not
personally inspect the couch he claims
was the source of the fire at issue here.
This case is indistinguishable from
Morris, in which the Court of Appeals
granted a new trial after it concluded the
testimony of the State’s forensic
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pathologist was not based on sufficient
facts or data . . . .
As outlined above, Harris’s testimony
should not have been admitted, and the
primary case relied on by the State,
Smith, is distinguishable because . . . .

D’s rebuttal

In discussing the reasons the opposing party’s counterarguments are
incorrect, think about the following:
•

Are the counterarguments based on an incorrect reading of a
statute?

•

Has the opposing party relied on factually distinguishable cases?

•

Are the counterarguments contrary to public policy or would they
lead to an unintended result?

In responding to counterarguments, you’ll likely want to reference
arguments you’ve previously made, but try to simply avoid regurgitating a
prior argument:
According to the State, the trial court
properly relied on Smith in admitting
Harris’s testimony. The State is
incorrect—Smith is distinguishable. In
Smith, also an arson case, the testifying
expert relied on a report prepared by
an arson investigation team. The Smith
expert, however, also inspected the
premises himself and reached his own
conclusions about the likely location
where the fire started, only relying on
the arson investigation team’s report to
determine the accelerant used to ignite
the fire.
This situation is distinguishable from
Smith and akin to Morris. As outlined
above, the Morris court disallowed
testimony from an expert whose
opinions were based solely on the report
of a separate expert. Like the testimony
of the Morris expert, which was not
based on first-hand knowledge, Harris’s
expert testimony is not based on his
16 of 22
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expert’s personal observations or
inspections—it is based on information
in the Arson Specialists report. Because
Harris did not inspect the couch from
which the fire in this case allegedly
originated, Morris controls.
______________________________________________
Cut Word Wasters
Judges are professional readers who may read hundreds of pages of
pleadings, exhibits, deposition transcripts, and opinions in any given day.
Their attention is finite, and reader fatigue should be a real concern for
lawyers.
In Making Your Case: The Art of Persuading Judges, Justice Antonin
Scalia and Bryan Garner note:
[A] long and flabby brief, far from getting a judge to spend
more time with your case, will probably have just the
opposite effect.
Ponder this: Judges often associate the brevity of the brief
with the quality of the lawyer. Many judges we've spoken
with say that good lawyers often come in far below the page
limits—and that bad lawyers almost never do.3
There’s more to brevity than simply cutting words, but you’ll be
amazed at how many words you can save by learning to identify and
eliminate “flabby” phrases, like the ones below:
Avoid
The fact that
In order to
Due to the fact that
Despite the fact that
Adequate number/amount of
In the event that
For the purpose of
In regard to

Use
That
To
Because
Although, Even
Enough
If
To
About

Antonin Scalia & Bryan A. Garner, Making Your Case: The Art of
Persuading Judges 98 (Thomson West 2008).

3
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Additionally, streamline your writing by choosing possessives:
•

Shane’s dog
over prepositions

•

The dog owned by Shane

And avoid nominalizations—not only do they add bulk, they often
reduce clarity. A nominalization is a verb that’s been turned into a noun.
Nominalizations take many forms, but keep a sharp eye out for words that
end in –ion, –ment, and –ence. There’s a good chance those words are
nominalizations. Consider the clarity and conciseness of these two
sentences:
•

The detective made an investigation into the victim’s
claims.

•

The detective investigated the victim’s claims.

In the first sentence, “investigation” is a nominalization—it’s a verb
(investigate) that’s been turned into a noun. The second sentence is
clearer and thirty-three percent shorter than the first.
Also, work to minimize passive voice. Passive voice isn’t all bad, but use
it sparingly, rather than gratuitously. Save it for times when you don’t
know or want to hide the true actor (“documents were destroyed”) or when
the act, rather than the actor, should take center stage.
•

The defendant dropped his phone. (Active)

•

The phone was dropped by the defendant. (Passive)

Unsure how to identify passive voice? Check to see that the subject of
the sentence is doing something (the first sentence) rather than having
something done to it (the second sentence).
Follow all local rules regarding content, page limitations,
formatting, and font.
While this isn’t solely a legal writing rule, I think it is important enough
to include because many law students never encounter local rules until
they begin practicing. While broad rules (e.g., FRCP, Georgia Civil Practice
Act) apply generally, most jurisdictions also have local rules that govern
the content and style of documents. Often, these local rules require that
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briefs contain certain sections or that additional pleadings—such as
statements of material fact—be filed with briefs. They also generally set
forth page or word limitations, font size and style requirements, and
formatting rules—such as the size of margins and whether footnotes may
be included.
Always check the local rules, even if you’re sure you know them—they
may have changed since the last time you checked. And once you’ve
checked them, follow them. Many appellate courts, including the circuit
appellate courts, are extremely particular about the format of documents
filed and will reject filings for even minor non-compliances.
And never attempt to evade page or word limitations by shrinking font
size, fiddling with margin size, placing substantive arguments in footnotes,
or attempting to eliminate spaces in citations. Courts will see right through
these tricks.4
Also, think twice before seeking permission to file a brief that exceeds
the page or word limitations. As Justice Scalia and Bryan Garner note,
judges are less likely, rather than more likely, to spend much time on a
long brief. In most cases, good editing can easily reduce the brief to the
page or word limit without changing the substance.
Does all this really matter? It does, because judges are less likely to
respect the substantive points made by attorneys whose briefs don’t
comply with the local rules. Why? Because failure to comply with the local
rules means one of two things: either the attorney couldn’t be bothered to
read the local rules or—worse—the attorney read them but didn’t care
enough to comply with them. Local rules exist for a reason. Even if you
don’t understand that reason, comply with them anyway.
Think about aesthetics
Though the substance of a brief is most important, the way the brief
looks makes a difference too. Use headings and subheadings to enhance
the organization, flow, and clarity of briefs. Generally, avoid ALL CAPS
headings or subheadings unless they are short (e.g., INTRODUCTION,
CONCLUSION). Our brains tend to skip or gloss over headings such as
this one:

4

Just ask the lawyer in Abner v. Scott Memorial Hospital, 634 F.3d 962
(7th Cir. 2011), whose appellate brief was struck because his brief exceed
page and word limitations and he falsely certified that the brief complied
with the local rules.
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I.

THE COURT SHOULD AFFIRM THE TRIAL
COURT’S FINDING REGARDING ROGER’S
FRAUD CLAIM BECAUSE HE PRODUCED NO
EVIDENCE THAT BRINDWELL ENGAGED IN
FRAUD.

See—I bet you skipped over it too! And avoid justifying your text—
justified text is harder to read. Align your text left with 1/3 to 1/2 inch left
indentions and remove extra spaces between paragraphs. Microsoft
Word’s default setting adds an eight-point space after each paragraph that
is distracting to the trained reader’s eye.
Make sure your citations comply with The Bluebook or your
jurisdiction’s citation rules. If you’ve provided cites in footnotes, check the
local rules, which may require that footnotes be double-spaced and of the
same font size as the main text.
If the local rules don’t require a specific font or font-type (e.g. sansserifs), choose an aesthetically pleasing font that is easy to read (NOTE:
Courier is not). Don’t leave hanging headings and subheadings at the
bottom of a page. And remember to number your pages and make sure
your font is consistent throughout your document (You would be amazed
how often it isn’t). Many jurisdictions now require word-count
certifications, so include one if required.
Will a pretty brief save a poor argument? No, but a neat, clean, and
aesthetically pleasing brief that complies with the local rules signals to the
judge that the writer is a professional, cares about her work, and can be
trusted.
Leave time for editing and proofreading
Editing and proofreading are separate but equally important parts of
the writing process. Proofreading is designed to catch surface errors, such
as grammar and spelling mistakes. Editing, on the other hand, is designed
to improve the overall quality and clarity of writing. Sloppy documents
make the reader question whether the writer’s substantive points are
sloppy too, so while editing and proofreading are tedious, they’re worth
the time and effort. A few general tips for both editing and proofreading:
•

Put the document away before editing and proofreading—fortyeight hours or longer, if possible.
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•

Print your document—studies show our brains are more likely to
scan material, rather than read each word, when we read on a
computer or other screen.

•

At a minimum, complete 2 reviews: editing then proofreading.

•

Have another lawyer or person unfamiliar with the case review your
brief. We tend to fall in love with our own writing and hesitate to
remove phrases, passages, and (sometimes) whole arguments that
just don’t work. Those without a vested interest in the case are often
more ruthless in editing.

With these principles in mind, start with the editing stage. During this
stage, you should be looking for large-scale problems, such as organization
and completeness of analysis. You should focus on the overall flow of the
document, ensuring that your sentences and paragraphs make sense and
logically flow from one to the next. Think critically about the content itself
and how you’re presenting it. During this phase, confirm that you’ve
explained all relevant legal principles, made your strongest arguments,
and addressed counterarguments you expect or know the opposing party
will make. Don’t focus on correcting micro problems, such as grammar or
spelling errors, during the editing stage. Of course, if you find these errors,
you should go ahead and fix them, but they shouldn’t be your focus.
Once your editing is complete, put the document away again for as a
long as possible before you begin proofreading, the final step in the briefwriting process. Proofreading is a skill that improves with practice. To
maximize your proofreading efforts:
•

Be an engaged, active reader—remove distractions

•

Be meticulous—read each word carefully

•

Read to yourself out loud (proofspeak)

•

Read backwards from the last paragraph to the first

During the proofreading stage, you should look for errors in grammar,
syntax, sentence structure, spacing, formatting, and the like. This is where
you’ll want to ensure you’ve spell-checked your document, being cognizant
of spell-check’s limitations—it won’t flag typos that are words (e.g., statue
and statute), won’t catch many grammar problems (and will incorrectly
flag some correct grammar), and often doesn’t recognize legal terms. But
even with those limitations, always remember to spell-check. And spellcheck again just before printing or filing your brief to catch errors in lastminute additions or changes.
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Additional Reading
The Five Types of Legal Argument, Wilson Huhn
Plain English for Lawyers, Richard C. Wydick
Point Made: How to Write Like the Nation’s Top Advocates, Ross
Guberman
The Redbook: A Manual on Legal Style, Bryan A. Garner
Show, Don’t Tell: Legal Writing for the Real World, Adam Lamparello
and Megan E. Boyd
The Winning Brief, Bryan A. Garner
Writing to Win: The Legal Writer, Steven D. Stark
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BACK TO BASICS:
EVIDENTIARY PRACTICE
March 14, 2019
YLD Litigation Seminar

LINDSAY GARDNER
• Senior Assistant District Attorney,
Cobb Judicial Circuit
• Adjunct Professor, Emory Law School

1/11/19

MICHAEL SCOTT
CARLSON
• Deputy Chief Assistant District Attorney,
Cobb Judicial Circuit
• Author of Carlson on Evidence

BACK TO BASICS:
EVIDENTIARY PRACTICE
Presentation and Materials

Presentation and Materials
EVIDENCE PROGRAM GOALS
• Understand fundamental principles of
interpretation
• Identify key phrases to assist in entering
evidence
• Analyze and consider specific applications

■ Will use experience, scholarship, and mock case
scenarios as a vehicle to illustrate rules and cases in
context
■ Materials and discussion will feature New GRE and FRE
authority
■ Where no new GA case available, focus placed on
relevant federal and related state authority
■ Using actual quotes from cases
■ Please hold questions until presentation is concluded

1
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Encourage
debate over
what statutes,
rules, and
cases
“mean”,
rather than
argue what
they ”say”

Therefore we focus on:
■ Using actual quotations
from cases and
language from the
statutes

1/11/19

CARLSON ON EVIDENCE
4 Scenarios For Georgia’s New Evidence Rules

New
Evidence
Rules

No Prior Statute
Prior Statute
Replaced

■ Leaving the policy
determinations to
legislatures and courts
■ “Content heavy”
presentations

Prior Statute
Modified
Prior Statute
Repeated
www.carlsononevidence.com

State v. Almanza,
304 Ga. 553 (2018)

State v. Almanza,
304 Ga. 553 (2018)

■ “Georgia evidence rules that track the federal
rules are to be interpreted according to federal
case law, while rules that were instead carried
over from the old Evidence Code are to be
interpreted according to our case law
interpreting the old Code.”

■ “Because the fundamental rule of the new
Evidence Code is that federal appellate case
law applies when a Georgia rule is materially
identical to a federal rule and has not yet been
interpreted by a Georgia appellate court, we
conclude that the new Evidence Code
displaced our old Georgia precedent and so
federal case law applies here.”

3 STEPS TO
ENTER EVIDENCE

1. IS IT RELEVANT?
2. IS IT ADMISSIBLE?
3. CAN YOU AUTHENTICATE IT?

2
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Chrysler Group, LLC v. Walden

KEY PHRASES IN
EVIDENCE
Relevance, Hearsay,
and Authentication

Relevance
New Code - §24-4-402
■ “All relevant evidence shall be
admissible, except as limited
by constitutional requirements
or as otherwise provided by
law or by other rules, as
prescribed pursuant to
constitutional or statutory
authority, applicable in the
court in which the matter is
pending. Evidence which is not
relevant shall not be
admissible.”

Old Code – § 24-2-1
■ Evidence must relate to the
questions being tried by the
jury and bear upon them
either directly or indirectly.
Irrelevant matter should be
excluded.

O.C.G.A. §24-4-403
■ “Relevant evidence may be excluded if its probative
value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or
misleading the jury or by considerations of undue
delay, waste of time, or needless presentation of
cumulative evidence.”

303 Ga. 358 (2018)

■ “Three rules provide a backdrop for Georgia's new Evidence
Code. ”
■ “The statutory interaction between Rule 403 and the relevancy
rules demonstrates at the outset that not all evidence that
“shall” be admissible according the Rules may always
be entered in every instance; that rule specifically notes that
relevant evidence is only admissible if it is not subject to
constitutional requirements or other limitations. By
standardizing rules concerning both the presumptive
admissibility of relevant evidence and the judicial exclusion of
certain otherwise admissible evidence, Rules 401, 402,
and 403 overlay the entire Evidence Code, and are generally
applicable to all evidence that a party seeks to present.”

Key Phrases for O.C.G.A. §24-4-402
■ “All relevant evidence shall be admissible, except as
limited by constitutional requirements or as otherwise
provided by law or by other rules, as prescribed
pursuant to constitutional or statutory authority,
applicable in the court in which the matter is pending.
Evidence which is not relevant shall not be admissible.”
■ Rule of Inclusion, rather than Exclusion
■ Rule of Presumptive Admissibility
■ Irrelevant evidence shall not be admissible

Key Phrases for O.C.G.A. §24-4-403

New Code
■ Substantially
outweighed
■ Unfair prejudice

Old Code
■ Outweighed
■ Prejudice

3
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O.C.G.A. §24-4-404(b)
■ “(b) Evidence of other crimes, wrongs, or acts shall not be
admissible to prove the character of a person in order to
show action in conformity therewith. It may, however, be
admissible for other purposes, including, but not limited to,
proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident. The
prosecution in a criminal proceeding shall provide
reasonable notice to the defense in advance of trial, unless
pretrial notice is excused by the court upon good cause
shown, of the general nature of any such evidence it intends
to introduce at trial. Notice shall not be required when the
evidence of prior crimes, wrongs, or acts is offered to prove
the circumstances immediately surrounding the charged
crime, motive, or prior difficulties between the accused and
the alleged victim.”

1/11/19

Hearsay
New Code - §24-8-801(c)
■ “’Hearsay’ means a
statement, other than one
made by the declarant while
testifying at the trial or
hearing, offered in evidence
to prove the truth of the
matter asserted.”

Old Code – § 24-3-1
■ “(a) Hearsay evidence is
that which does not derive
its value solely from the
credit of the witness but
rests mainly on the veracity
and competency of other
persons.
■ (b) Hearsay evidence is
admitted only in specified
cases from necessity.”

Key Phrases for O.C.G.A. §24-8-801

Authentication – O.C.G.A. §24-9-901

■ “’Hearsay’ means a statement, other than one made
by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the
matter asserted.”
■ Statement offered to prove the truth of the matter
asserted
■ Rules of Inclusion, rather than Exclusion

■ “(a) The requirement of authentication or
identification as a condition precedent to
admissibility shall be satisfied by evidence sufficient
to support a finding that the matter in question is
what its proponent claims.”

Key Phrases for O.C.G.A. §24-9-901

How do you authenticate evidence?

■ Identify whether the item is the original or duplicate
■ Establish the item of evidence
– “is what it purports to be”
– Is a fair and accurate depiction (ex: photo)
– Is in the same or substantially similar condition
■ 901(b) is “by illustration only, and not by way of
limitation”

■ Through a witness
■ Self authenticating
evidence
■ Nonexpert opinion
■ Comparison by trier of
fact
■ Comparison by expert
witness

■ Distinctive
characteristics
■ Identification of voice
■ Telephone conversations
■ Certain public records
■ “older” documents
■ Any method provided by
law

4
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SPECIFIC APPLICATION

■ Driver rear-ended a Jeep. The car’s rear-mounted
gas tank ruptured, caught fire, and the 4 year old
burned to death as he was trying to escape. The
parents of the 4 year old sued car company and
were required to show that the company acted with
a willful, reckless, or wanton disregard for life or
property. Evidence showed that the company had
long known that the location of the gas tank was
dangerous. Questions were brought out about the
CEO of the car company’s salary, bonus, and
benefits. The car company objected to relevance
and wealth-of-a-party.

AUTHENTICITY
TEXT MESSAGES

1/11/19

RELEVANCE
BIAS

Relevance
■ “Although relevant evidence, including a witness’s bias,
“shall be admissible,” under the Rules, that evidence is not
automatically admitted.”
■ “Because the common law party-wealth rule was itself a
rule of relevance, and because there is no specific
exclusionary rule in the new Evidence Code carrying
forward the common law’s general exclusionary rule for
that type of evidence, Georgia courts must consider partywealth evidence under the parameters of the new Evidence
Code.”
■ Chrysler Group, LLC v. Walden, 303 Ga. 358 (2018)

■ Group of 14 year olds hanging out with a 31 year old. The
group would drink beer and do drugs with the 31 year old.
The 14 year olds would text message inappropriate images
to the 31 year old in exchange for drugs. An officer took a
photograph of the text messages on the cell phone but was
unable to conduct a forensic examination of the phone. The
31 year old testified that he never sent the text messages
shown in the photographs, and that anyone could have had
access to the phone number, since it was a business phone.
■ 14 year old testified that the phone number shown was 31
year old’s phone number and that he exchanged several
text messages with the 31 year old. The texts and
photographs were consistent with the statement that the 14
year old would send images in exchange for drugs.

5
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Authentication
■ “The requirement of authentication or identification
as a condition precedent to admissibility shall be
satisfied by evidence sufficient to support a finding
that the matter in question is what its proponent
claims.”
■ “[D]ocuments from electronic sources ‘are subject to
the same rules of authentication as other more
traditional documentary evidence and may be
authenticated through circumstantial evidence.’”
■ Pierce v. State, 302 Ga. 389 (2018)

Hearsay 803(4)
■ In a child sexual abuse case, the child was taken by her
mother to the family doctor. During the examination, daughter
describes abuse and identifies mother’s live-in boyfriend as
the abuser. At trial, mother and daughter are unavailable.
Proponent calls doctor who testifies that identity of abuser is
pertinent to treatment. State then asks doctor what daughter
described and who she identified. Opponent objects, “Judge,
this has never been allowed in Georgia. Our ‘new’ rule is the
same at the old one. This is bar complaint material!”

HEARSAY
STATEMENTS TO MEDICAL PROVIDER

Hearsay 803(4)
■ “The Georgia precedent upon which the Court of Appeals relied
did not survive the adoption of the new Evidence Code. The
Eleventh Circuit decisions that the Court of Appeals alternatively
relied upon did not decide the question before us regarding the
application of Rule 803 (4) in the context of child sexual abuse;
the federal precedent the Court of Appeals rejected did decide
that question. We apply that federal precedent and conclude that
the Court of Appeals' categorical bar on the admissibility of
identification under Rule 803 (4) in child sexual abuse cases was
error.”
■ State v. Almanza, 304 Ga. 553 (October 9, 2018)

KNOW THE
EVIDENCE CODE

BACK TO BASICS:
EVIDENTIARY PRACTICE
Michael Scott Carlson
770-528-3071
Michael.Carlson@cobbcounty.org

Lindsay Gardner
770-528-2034
Lindsay.Gardner@cobbcounty.org
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Discovery & Trial Preparation
March 14, 2019
Presented by Alan Hamilton

3340 Peachtree Road
Suite 950
Atlanta, Georgia 30326
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Alan J. Hamilton – SHIVER HAMILTON, LLC

www.shiverhamilton.com
3340 Peachtree Road, Suite 950
Atlanta, GA 30326
(404) 593-0020
alan@shiverhamilton.com
Alan focuses his law practice on significant personal injury cases, wrongful death, and business torts. Alan has helped
numerous clients obtain seven- and eight-figure verdicts and settlements, appearing before courts in nine different
states. Since co-founding Shiver Hamilton in 2011, Alan and his partner Jeff Shiver have obtained a series of jury verdicts
far exceeding the insurance company’s best offer.
Alan has been recognized as “Legal Elite” by Georgia Trend Magazine, a “Rising Star” by the Fulton County Daily Report,
and as a Georgia Top 100 “Super Lawyer”. Alan has also been named to “Top 40 under 40”″ by the National Trial
Lawyers Association, as well as “Top 100 Trial Lawyers” by that same organization. Alan is AV-rated by Martindale
Hubbell.
Alan decided early on to dedicate his career to representing injured victims of negligence and corporate
wrongdoing. After law school and a federal judicial clerkship, Alan turned down job offers from several major corporate
defense law firms to pursue a law practice representing plaintiffs.
Alan’s practice and experience includes trucking, automobile & motorcycle, negligent security, product liability, dram
shop (alcohol) liability, road defect cases, workplace injuries, and wrongful death.

EDUCATION
University of Georgia School of Law, Athens, Georgia
Juris Doctor, Magna Cum Laude
Honors: Order of the Coif; Order of Barristers; Joseph Henry Lumpkin Inn of Court;
Best Oralist, Talmadge Moot Court Competition; Best Brief & National Finalist, Prince Evidence Competition;
Region Champion and Best Brief, The National Moot Court Competition
Auburn University
B.S.B.A.
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REPRESENTATIVE CASES
1.

Hilario v. Newell Recycling of Atlanta, Inc. - $29,250,000 Premises Liability Verdict, Fulton County State Court.

2.

Gomez v. JAMCO - $20,000,000 Premises Liability Verdict, Clayton County State Court

3.

Wheeler v. Ford Motor Company - $17,000,000 Auto Product Liability Jury Verdict, Clayton County State Court

4.

A&G Trucking, Inc. v. Pitts, 306 Ga. App. 718, 703 S.E.2d 134 (2010) ($ 5.47 million jury verdict; affirmed on appeal)

5.

McKenzie v. Lee Supply Company, Inc. - $2,250,000 Commercial Automobile Verdict, Dekalb County State Court.

6.

Jones v. Restaurant Depot, - $1,975,000 Premises Liability Verdict, Fulton County State Court.

7.

Cox v. Grant - $1.4 Million Auto Negligence Verdict, Henry County State Court

8.

Bangrukkit v. Hutchinson, $1.2 Million Verdict, Automobile – Fulton County State Court

9.

Brewster v. Southern Home Rentals - $800,000 Motorcycle Crash Jury Verdict, U.S.D.C. M.D. Ala.

10. Gowdy v. Liberty Mutual, $631,000 Auto Collision Jury Verdict, State Court Fulton County
11. Pitts v. Greenblatt, $650,000 Jury Verdict and Judgment in Auto Collision Case, State Court Gwinnett County
12. Flores v. Exprezit! Stores, 289 Ga. 466 (2011) (amicus curiae for Ga. Trial Lawyers Association) (holding that convenience
stores are subject to Georgia’s dram shop law prohibiting sales of alcohol to visibly intoxicated persons who are soon to
be driving)
13. Williams v. Taser Intern’l, Inc., 2008 WL 192991 (N.D. Ga. 2008) (striking all 12,000 of Defendant’s privilege claims as a
sanction for discovery and privilege log abuse)
14. Ford Motor Co. v. Gibson, 283 Ga. 398, 659 S.E.2d 346 (2008) (affirming issue preclusion sanction and $13 million verdict)
15. Flax v. DaimlerChrysler Corp., 272 S.W.3d 521 (Tenn. 2008), cert denied, 129 S. Ct. 2433 (2009) (affirming punitive damages
product liability verdict)
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Introduction
Discovery is trial preparation, if not for a ‘litigator’ than certainly for a
true ‘trial lawyer.’ A critical skill to develop is knowing which matters to be
willing to fight over in discovery, and which to just let go or work out. As with
many things, jury trial experience may be the only true way to refine this skill.
Seeing the end from the beginning by going through actual trials is the best
way to learn what really matters, and how to be efficient, in discovery. But
whether you have tried zero or one hundred trials, attention to detail and a
determination not to be outworked form a solid foundation to build upon.
Simple as it sounds, the evidence phase of trial comes down to two
things, documents (exhibits) and witnesses. The trial lawyer must learn to
discern which documents matter, how to get them, how to use them within
the rules of evidence, and with what witnesses. Equally important, she must
learn to discard that which is unimportant.

Even the largest and most

complex cases, with hundreds of thousands of pages of discovery, often boil
down to a small stack of ‘hot documents.’ Finding and effectively using those
documents can be the difference between winning and losing.
Example is often the best way to illustrate a point. This paper will focus
on how discovery has supported and been the essence of our trial
preparation in negligent security cases.
4
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A “clear liability” negligent security case is a legal unicorn, rumored to
exist but never actually seen. There are too many legal and factual hurdles
to be successfully cleared before a plaintiff can even reach a jury on a claim
against an owner or occupier of land for liability to be “clear.” Rarely do
negligent security cases resolve for full value prior to a lawsuit and
considerable discovery. In fact, some defense lawyers refuse to discuss
meaningful settlement offers before filing a summary judgment motion.
In order to prove liability, among other things, a plaintiff must establish
that the defendants should have foreseen the criminal attack on the victim.
While each case is different, a common way to prove foreseeability is to
establish that the defendants knew or should have known of prior
substantially similar crimes. Even after plaintiff establishes a factual issue
on foreseeability, plaintiff must also prove that the defendant was negligent.
For instance, even if plaintiff obtains testimony from two victims of
substantially similar robberies prior to plaintiff’s attack, if the apartment
complex had ten security guards working at the time, proving that the
apartment complex was negligent and should have had more security (or
other security measures) may be difficult. With large corporate defendants,
carefully crafted requests for production of documents are often necessary
to establish foreseeability as well as negligence. In addition to document
5
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requests, plaintiff must insist on complete and thorough responses in these
difficult cases, often to the point of filing a Motion to Compel. This
presentation is designed to provide a few examples of document requests in
negligent security cases.
Document Requests
Often in cases involving apartment complexes, the entity that owns the
property is different from the entity that manages the property. Apartment
owners are often absentee owners who hire a management company to
conduct the day-to-day operations of the property. Typically, the ownership
sets the budget for the property and closely oversees management’s
expenditures. Management is usually charged with operating the property
within the budget, hopefully with a positive cash flow. In this economic
climate, many properties operate at a loss. One of the first things to be cut
from the budget is often security. In a case where management entities are
distinct from ownership entities, discovery focused on the security budget,
complaints made to management regarding criminal activity, emails
exchanged between ownership and property management, marketing
materials, memos, financial documents, and even bank account information
may be necessary to fully evaluate defendants’ knowledge of criminal activity
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and any response. Interrogatories and document requests should
specifically request (at a minimum) the following:
• The defendant(s) document retention policy;
• Evidence regarding all security measures in place at the time of the
incident;
• Evidence regarding any security measure considered but not
undertaken;
• Any statements by witnesses or the parties;
• Any investigation of the incident (this will likely draw an objection, but
is often important to know when defendants “anticipated litigation”);
• Correspondence exchanged between ownership entities and
management entities (including emails);
• Security budgets for the property;
• Evidence related to any criminal activity at the property for the five
years prior to the incident;
• Evidence regarding maintenance or repairs of fences, gates, or
surveillance cameras at the property;
• Resident complaints regarding safety concerns or criminal activity at
the property for the five years prior to the incident;
• After-hours call center logs; and
• Profit and loss statements for the property.
Of course, this list is not exhaustive and should be tailored to the facts
of every case. For instance, a particular property may not have significant
prior crimes, but if a tenant complained about poor lighting, or if the property
did not pay the light bill, and the attack occurred at night in a darkened area,
discovery should be focused on lighting rather than prior crimes. Send a
non-party document request to Georgia Power or the appropriate utility
company. If a property had significant prior crime and employed on-site
security, discovery focused on the deployment plan, or how much security
7
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and whether there should have been more is a proper focus of discovery.
For instance, how did they determine the appropriate level of security and
budget?
Case Study 1: In January 2011, a young lady was shot and killed at
an apartment complex in southwest Atlanta. She invited a friend over to plan
a birthday party. Before arriving at the young lady’s apartment, the friend
stopped at a convenience store to purchase a six pack of beer. The friend
displayed a large sum of money when he purchased the beer. Bad guys,
coincidentally in the convenience store at the time, saw the cash and
followed the friend to the complex. Just before the friend entered the
apartment, the bad guys shot him. Several stray bullets entered the
apartment and killed the young lady in front of her six-year-old child. The
insurance company offered zero dollars to our referring attorney pre-suit
claiming this was an undeterable targeted crime.
Through discovery, we obtained several key documents establishing a
staggering amount of prior crimes, that the property was grossly
underfunded, and that a third-party security company had recently left the
property due to nonpayment by the management company. Pretty good
stuff. Through deposition testimony, the management company began to
blame the ownership for not funding the property properly. The ownership
8
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claimed the management company improperly allocated resources. A third
set of document requests was served regarding the bank account for the
subject property. After a painstaking review of the ledgers, rent rolls, and
deposits, we discovered that the management company wrote itself a large
check instead of paying the security company. The case settled forty-five
days after the deposition of the Comptroller for a confidential sum in late
2012.
Case Study 2: Motions to Compel are a great way to ensure you are
receiving the appropriate documents. The vast majority of defense lawyers
are honest and do not hide documents. However, I also know that many are
terribly busy and rely upon the defendant to provide the documents
requested in discovery and rarely press their clients to make sure all
responsive information is being produced.

For that reason, I consider

Motions to Compel tools to arm opposing counsel with leverage over their
own clients. In a case some years ago that also involved an apartment
complex, the defendants produced twenty documents in response to our
initial requests. After wasting a month writing letters to the defense lawyer
(something we no longer do), we filed a Motion to Compel, which was
granted. Shortly thereafter, the defense produced thousands of documents,
emails exchanged between the management company and the ownership,
9
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financial ledgers, and budgets. One email, in particular, was interesting. An
incident report was created by management regarding the shooting of an
AK-47 on the property. This incident report was forwarded to the owners by
email. One of the owners responded with the following quote, “What is this
place, Afghanistan?” The financial documents also demonstrated that the
management company took the money from the security budget and used it
for other, non-security related purposes. That case settled at mediation sixty
days later.
Case Study 3: In 2012, we represented a young lady who was raped
by her former boyfriend who was also a maintenance man at her apartment
complex. The insurance company denied liability prior to litigation. Even
during litigation, the defense lawyer refused to provide the excess insurance
policy because (in his words) “this is a no liability case.” There were virtually
no prior crimes at this complex. We initially focused document requests on
the maintenance man’s personnel file and criminal background.

The

apartment complex conducted the appropriate screening and the
maintenance man had no prior convictions other than a DUI. As discovery
progressed, we began to focus on other areas, particularly key management.
Defendant initially claimed plaintiff was responsible because she gave the
maintenance man a key to her apartment during their relationship. Finally,
10
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the defendant produced a copy of the “keytrac” report establishing that the
maintenance man (who was on a probationary period) accessed the victim’s
key moments before the rape occurred. This was in violation of the policies
and procedures previously produced by the defendant.
A Word About ESI
Though beyond the scope of this presentation, electronically stored
information cannot be ignored by those representing victims of criminal
attacks in civil cases. Property management, employees, and witnesses
often disavow any knowledge of prior criminal activity, regardless of how
absurd that position may be. One email from an on-site property manager
to her district manager asking for more security, or giving notice of a
substantially similar crime, will get you past summary judgment.
If you represent a young man shot at a locally owned and operated
nightclub, it is unlikely ESI exists and less likely it will provide fruitful
information.

However, if your claim is against a larger enterprise, and

particularly against defendants with separate ownership and management
responsibilities, it is impossible to truly evaluate defendants’ negligence
without reviewing defendants’ electronically stored documents, emails, and
correspondence. Of course, mining this data can be very costly to both
defendants and plaintiffs. For that reason, discovery requests regarding ESI
11
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should be very narrow and carefully tailored to avoid objections and
unnecessary expense. In order to know whether and how to mine for ESI,
make sure to send an interrogatory seeking identification of the ESI
custodians. This interrogatory should, at a minimum, request the following:
• Describe defendant’s efforts to locate, preserve, and produce
electronic data;
• Identify all sources of ESI;
• Identify all custodians of ESI;
• Identify all non-custodial sources (servers, shared drives, databases,
external media, etc.);
• Identify any steps to filter any data prior to production; and
• List the search terms used to retrieve the data.
In a garden-variety negligent security case, a judge may not initially see the
necessity of an ESI search. However, if you are able to articulate the various
types of ESI that are believed to exist, that almost nothing was produced,
and that you have a simple (non-burdensome) solution, the likelihood of
being granted access increases substantially.
Conclusion
There is no formulaic way to conduct discovery in every case. Each
case has its strengths and weaknesses and must be pursued according to
the particular facts. However, until you aggressively and thoroughly pursue
the necessary documents, you cannot adequately value your case.

12
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achieved multiple seven-figure verdicts and settlements on behalf of deserving clients.
Raised on St. Simons Island, Ms. Jones worked as a Senate page for the U.S.
Senate Judiciary Committee in Washington, D.C. during high school and started college
at age 16 as a Kemper Scholar at Emory University where she received her B.A. in
political science. Ms. Jones then obtained her law degree as a Callaway Scholar at
Georgia State University in 1992, and served as political editor of the Georgia State Law
Review. Ms. Jones appeared on CNN over 100 times as a Senior Legal Analyst (in
addition to practicing law), and has appeared on many other local and national programs.
After hours, Ms. Jones serves as a City Councilmember in Brookhaven, Georgia.
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LITIGATION ETHICS

“You, who are on the road,
Must have a code that you can live by”
--Graham Nash, Crosby, Stills & Nash, “Teach Your Children”

In the broad universe of legal ethics, there are certain rules and considerations that apply more
specifically and more often to litigators than anyone else. This article tackles a number of them in an
effort to make practitioners aware of the considerations--and the potential pitfalls.
Among some, there is a perception that “litigation ethics” is an oxymoron; that lawyers advance
their causes at the cost of ethics. It is certainly true that in the high-stakes world of litigation, there can
be pressure at times to abandon ethics in order to win. This pressure can come from clients, fellow
lawyers, or a lawyer’s own financial or personal considerations. That is why it is important that lawyers
have and adopt their own ethical standards for handling professional matters. A firm grasp on their own
ethical standards, and a willingness to make difficult decisions in order to uphold them, helps lawyers
avoid poor ethical decisions. Fortunately, the mettle it takes to be a litigator is the same quality that it
takes to hold firm to ethical standards in the adversarial, results-oriented world of litigation.
The first step in maintaining personal ethical standards is to establish them. A litigator’s ethics
should certainly include, at a minimum, the ethics embodied in the Georgia Rules of Professional
Conduct. Reading the rules, found at www.gabar.org/ethics, is a start.
Of course, the Georgia Rules of Professional Conduct only provide a framework for a lawyer’s
ethics—the bare minimum required by the Bar. Beyond that, there are any number of situations and
decisions that warrant ethical consideration, but which are not directly addressed in the rules. This is
5

LITIGATION: SOUP TO NUTS
74 of 113

when a lawyer’s personal ethics come into play. When the answer cannot be found through any of these
means, the State Bar of Georgia Lawyer Helpline at (404) 527-8720, staffed by the Office of General
Counsel, can often give helpful advice.
1.

The truthfulness ethic

Perhaps the most fundamental of all ethics is the truthfulness ethic. This is also an ethic that can
be easy to ignore during the adversarial process. There are a multitude of reasons to be truthful during
the course of litigation, not the least of which is Georgia Rule of Professional Conduct 4.1(a),
Truthfulness in Statements to Others, which provides:
In the course of representing a client, a lawyer shall not knowingly make a
false statement of material fact or law to a third person.
In other words, lying or misrepresenting facts is not a tactic; it is an ethical violation. The
comments to Rule 4.1 contain some clarifications, however.
Comment [1] provides, among other things, that a lawyer has no affirmative duty to inform an
opposing party of relevant facts. Perhaps this comment calls for application of the adage, “Always tell
the truth, but if you can’t always tell the truth, don’t lie,” or, as the rule allows, just stay mum.
Comment [2] clarifies that certain practices fall into the category of “puffing” and may be
considered misrepresentations of facts which are not material, such as the estimated value placed on a
case by a lawyer. The comment even notes that “generally accepted conventions in negotiation” include
such puffing.
These “exceptions” to the truthfulness rule are quite limited. As a general rule, truthfulness is a
strict rule of ethics by which all lawyers are bound. While the Rules of Professional Conduct require
truthfulness of lawyers, there is another compelling reason for litigators in particular to be truthful. As
Aesop wrote, “A liar will not be believed, even when he speaks the truth.” A lawyer’s reputation for
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believability is her/his credibility in the legal community and in society. Finally, and perhaps most
importantly, the integrity of our legal system depends upon the truthfulness and honesty of lawyers. 1
2.

Ethical responsibility for the actions of staff

Trial lawyers are both ethically and legally responsible for the actions of staff members. Georgia
Rule of Professional Conduct 5.3 requires that lawyers make reasonable efforts to ensure that their
nonlawyer assistants, including paralegals, comply with the Rules. Importantly, Rule 5.3 makes lawyers
responsible for the conduct of their nonlawyer assistants, when that conduct, if engaged in by a lawyer,
would be a violation of the ethical rules. The maximum penalty for a violation of Rule 5.3 is
disbarment.
It is lawyers’ responsibility to ensure that their nonlawyer assistants are well versed in the ethical
rules so that they can abide by those rules. This means that trial lawyers are ethically obligated to
educate their staff about ethical considerations applicable to the handling of litigation cases. Perhaps
one place to start is by requiring staff members to read selected Georgia Rules of Professional Conduct
and sign an acknowledgment of their understanding regarding the ethics applicable in the law office.
3.

Advertising and solicitation of prospective clients

Attorneys in the United States were not permitted to publicly advertise legal services until 1977
when the Supreme Court struck down a ban on attorney advertising as a violation of the First
Amendment. 2 While attorneys can now advertise, the rules surrounding attorney advertising and direct
solicitation of prospective clients are still quite strict. Georgia Rule of Professional Conduct 7.2 dictates
how lawyers may advertise their services and Rule 7.3 controls how lawyers may make initial contact
with prospective clients.

1
2

Steven Lubet, The importance of being honest: how lying, secrecy, and hypocrisy collide with truth in law (2008).
Bates v. State Bar of Arizona, 433 U.S. 350 (1977).
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Rule 7.2 allows for public media, including social media, advertising. However, it also requires
that attorneys keep copies of advertisements for two years after the date they are last used. Rule 7.3
prohibits lawyers and their representatives from making direct, unsolicited contact with prospective
clients for the purpose of securing employment. Direct contact includes in-person solicitation, live
telephone calls, and direct messages such as text messages and Facebook messages. 3 The maximum
penalty for a violation of Rule 7.3 is disbarment.
Today, an extensive amount of advertising and communication is done through social media and
many law firms have their own social media accounts. A robust online presence can be an asset to
lawyers and their firms. However, if the person managing the firm’s social media accounts is not
careful to avoid direct solicitation of prospective clients, and to preserve advertisements and
communications for two years, she/he can easily violate the ethical rules.
4.

Ethical Considerations for Lawyers Using Social Media

Over the past decade, social media has completely revolutionized communication and the
process of information sharing. Approximately 67% of Americans have profiles on at least one social
network, with Facebook alone catering to over 1.79 billion users monthly. 4 Attorneys are obviously
among this majority of Americans found participating in social media, and for many of them, social
media is not only a marketing tool, but also a vast source of knowledge now available on the phone or
with just a few clicks of a mouse. Attorneys everywhere now have the ability to use social media to find

Rule 7.3 allows written communications to prospective clients for the purpose of procuring employment under certain
limited circumstances. Under the Rule an attorney may solicit clients through direct mailings “…plainly marked
"Advertisement" on the face of the envelope and on the top of each page of the written communication in type size no smaller
than the largest type size used in the body of the letter.” Direct messages through social media and text cannot satisfy this
requirement, which, in addition to the instant, real-time nature of direct messaging, brings this type of communication into
the ambit of Direct Personal Contact and is therefore prohibited.
4
“Number of Monthly Active Facebook Users Worldwide.” Statista. 26 Oct 2016,
https://www.statista.com/statistics/264810/number-of-monthly-active-facebook-users-worldwide/.
3
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information on parties that was previously undiscoverable, as well as create a convenient platform to
promote their firms.
According to the American Bar Association’s Annual Technology Report, approximately one
quarter of attorneys use social media platforms for case investigation. It is almost unheard of for an
attorney to refrain from using social media in either a personal or professional capacity, with less than
23% of attorneys claiming they have not used social media at all. 5 While this new technology is useful
to lawyers in nearly all practice areas, it has raised ethical issues that must be addressed. Some state
bars have started to promulgate rules for attorneys’ use of social media, but Georgia is not one of them;
attorneys in the state of Georgia must be even more careful and have to make their own ethical
determinations. The following several ethical considerations that should be taken into account by
attorneys using social media.
a. Searching Individuals on Social Media
Social media can be a helpful resource for gathering information about a party or witness
involved in a lawsuit, as well as vetting potential jurors. Because social media is such a prominent form
of communication and information sharing in today’s society, it has become common practice for
attorneys to investigate their clients and defendants online. While it is perfectly acceptable to view the
information people have chosen to share in their public profiles, is it ethical for attorneys to ‘friend’ or
‘follow’ parties to litigation in order to gain access to their more private information? No. 6 According
to Georgia Rule of Professional Conduct 4.2, attorneys are generally prohibited from contacting
individuals or organizations they know to be represented by counsel without first receiving permission

Shields, Allison. Blogging and Social Media. ABA Tech Report 2015. American Bar Association.
Keeling, Robert, Tami Weerasingha-Cote & John Paul Schnapper-Casteras. “Neither Friend nor Follower: Ethical
Boundaries on the Lawyers’ Use of Social Media.” Cornell Journal of Law and Public Policy, Vol. 24, No. 145. 2014.
5
6
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from their counsel. A “friend request” is a contact, albeit a digital one, so attorneys may not “friend”
those whom they know to be represented.
Attorneys should also be cautious when communicating with unrepresented third parties such as
witnesses. While there are no rules directly prohibiting attorneys from contacting these unrepresented
third parties, there are rules in place to protect third parties from unethical attorney behavior. 7 The thirdparty individual receiving the friend request may not be aware of the attorney’s intentions (i.e. gathering
knowledge for a lawsuit) at the time the request is received. If the third-party individual is not made
aware of the attorney’s intentions, the attorney would violate Georgia Rule of Professional Conduct 4.3
which provides that “[i]n dealing on behalf of a client with a person who is not represented by counsel, a
lawyer shall not state or imply that the lawyer is disinterested….” By concealing in any way, the true
intent behind a “friend request” or other communication with a potential witness, this rule could be
violated.
Because of the increased use of online privacy settings, much of the information that could
potentially be helpful to attorneys may be private to non-friends of the individual. Attorneys should not
attempt to gain access to individuals’ private information through deceptive behavior, such as false
friending, as it is inherently unethical. Georgia Rule of Professional Conduct 4.1, states, “A lawyer shall
not knowingly… make a false statement of material fact to a third person.” This rule is presumably
violated by the act of false friending. Attorneys engaging in false friending also violate Georgia Rule of
Professional Conduct 8.4(a)(4), which states, in part, “it is professional misconduct for lawyer[s] to
engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.” 8

Browning, John. “It’s Complicated: Ethical Concerns in the Age of Social Media.” Computer & Internet Lawyer. March
2014.
8
Keeling, Robert, Tami Weerasingha-Cote & John Paul Schnapper-Casteras. “Neither Friend nor Follower: Ethical
Boundaries on the Lawyers’ Use of Social Media.” Cornell Journal of Law and Public Policy, Vol. 24, No. 145. 2014.
7
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Searching for the online profiles of potential jurors is another gray area when it comes to the
acceptable use of social media for attorneys. Because it is not permissible for attorneys to have contact,
direct or indirect, with potential jurors at any time during a trial, attorneys should avoid visiting jurors’
profiles on any social or professional networking sites that track profile views when researching
potential jurors’ online profiles. This includes most notably LinkedIn, which even provides a Premium
Service option to track profile views with enhanced visitor information.
For all of these reasons, conducting investigation without requesting access to more information
is the best ethical practice for lawyers using social media to search for information on litigants and
jurors. 9
When delegating this type of research to staff, it is important to ensure that they are aware of
these ethical restrictions. Lawyers should instruct staff not to make affirmative contact, e.g. ‘friend,’
‘follow,’ or ‘link’, with adverse parties, witnesses represented by counsel, or potential jurors. If there is
any question as to the propriety of their potential actions, they should be instructed to consult the lawyer
before taking any action. Staff also needs to be instructed that they may not make affirmative contact,
e.g. ‘friend,’ ‘follow,’ or ‘link’, under any false, misleading or deceptive circumstances.
b. Participating in Social Media
According to the American Bar Association’s Annual Technology Report, the vast majority of
attorneys participate in some sort of personal social media usage. Facebook is the leading social
network among attorneys with over 84% of attorneys participating. 10
One of the most important obligations attorneys take on as legal professionals is to maintain the
confidentiality of their clients’ information. Social media, being the incredible information sharing tool
that it is, carries with it the potential risk of sharing confidential information, like the identities of
The Social Media Committee of the Commercial and Federal Litigation Section. “Social Media Ethics Guidelines.” The
New York State Bar Association. June 2015.
10
Shields, Allison. Blogging and Social Media. ABA Tech Report 2015. American Bar Association.
9
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current or former clients. Georgia Rule of Professional Conduct 1.6, which protects the information of
an attorney’s current clients, extends to the online world. Georgia Rule of Professional Conduct 1.9,
which protects the information of former clients, also applies.
Social media platform users are often accustomed to sharing details of their day-to-day activities
with their online community. When engaging with social networks, legal professionals must be
incredibly cautious with regard to the information they choose to share. 11 Lawyers do not have the
liberty of sharing anything or everything that happens throughout the work day as much of their daily
duties involve the duty of confidentiality, and as such attorneys must be constantly aware of
confidentiality concerns when using social media.
When it comes to ethical standards for content posted on social media, the adage “if you can’t
say something nice, don’t say anything at all” fits rather well. Offensive jokes or snide remarks have no
place in the social media profiles of legal professionals and reflect poorly on the profession. 12 Not-safefor-work content should also be completely avoided when creating an online presence.
Lawyers should also be aware of their online friendships. While attorneys and judges may
interact outside of the courtroom and develop friendships, these friendships are obviously constrained by
ethical guidelines, and these ethical guidelines must extend into the online realm as well. 13 Some state
bar associations, but not Georgia, have gone as far as mandating that attorneys and judges may not be
friends on Facebook, as this online friendship might influence the judge to favor certain attorneys in the
courtroom. 14

11
Harvey, Christina Vassiliou, Mac R. McCoy, & Brook Sneath. “10 Tips for Avoiding Ethical Lapses When Using Social
Media.” Business Law Today 2014. American Bar Association.
12
McLaughlin, Chris. “Legal Ethics & Social Media.” North Carolina Bar Journal, Fall 2016, pp. 24-26.
13
Harvey, Christina Vassiliou, Mac R. McCoy, & Brook Sneath. “10 Tips for Avoiding Ethical Lapses When Using Social
Media.” Business Law Today 2014. American Bar Association.
14
Harvey, Christina Vassiliou, Mac R. McCoy, & Brook Sneath. “10 Tips for Avoiding Ethical Lapses When Using Social
Media.” Business Law Today 2014. American Bar Association.
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c. Advertising on Social Media
Social media is not only a useful tool when it comes to gathering information for cases and
personal interactions, but it can also be a convenient marketing platform. 77% of attorneys use social
media for career development and networking; the American Bar Association concluded that
approximately 25% of lawyers have retained clients due to their social media presence. 15 While social
media as a marketing platform is largely unrivaled in the information-and technology-driven world of
today, advertising legal services through social networking platforms can raise ethical concerns, and
lawyers should be especially aware of the content associated with their practices.
Lawyers should be wary of providing specific advice on social media platforms as this exchange
could unintentionally form an attorney-client relationship. Caution should also be taken with regard to
testimonials and endorsements appearing on the online profiles of legal professionals to ensure they are
not misleading and meet ethical standards of truthfulness.
d. Conclusions on use of social media
Because the world of social media is constantly changing, there are not specific laws governing
attorneys’ actions online; however, the Georgia Rules of Professional Conduct do extend to the online
world. Lawyers can, and should, be held responsible for their online presence. Avoid communication
with litigants and unrepresented third-party individuals. Avoid direct and indirect contact with potential
jurors. Avoid sharing questionable material and be careful about friending judges.
Bottom line: be consciously aware that the same ethical considerations apply to a post, blog, or
click of the mouse as apply to all other actions of a lawyer.

15

Shields, Allison. Blogging and Social Media. ABA Tech Report 2015. American Bar Association.
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5.

Ethical case referrals and association arrangements

Until the founding of Harvard Law School in 1817, law schools didn’t exist in the United
States. 16 Even until the 1890’s, most lawyers “studied” into the practice of law through apprenticeships
with more experienced practitioners. 17 Obtaining a legal education by attending law school was not
common until the mid-1900’s. Even today, studying the law by working with more experienced lawyers
remains a good idea. Responsible lawyers should continue to “study into” new areas of practice by
associating with more experienced counsel to learn new areas and expand their practice fields. In fact,
State Bar rules require it. Georgia Rule of Professional Conduct 1.1 provides:
A lawyer shall provide competent representation to a client. Competent
representation…means that a lawyer shall not handle a matter which the
lawyer knows or should know to be beyond the lawyer’s level of
competence without associating another lawyer who the original lawyer
reasonably believes to be competent to handle the matter in question.
Competence requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.
In other words, if a case is at the fringes of a lawyer’s understanding, the rule requires that an
experienced lawyer be associated. The rule recognizes that a client’s litigation is no time for on-the-job
training of an inexperienced, unsupervised lawyer.
Associating co-counsel is often done on the basis of a casual phone call, meeting and case
review. However, one important caveat in association arrangements is to make a clear delineation of
duties with co-counsel. Simply designating one lawyer as “lead trial counsel” is not enough. To one
lawyer, “lead trial counsel” may mean handling the case exclusively from the onset of litigation; to
another it may mean showing up for opening statement on the morning of trial.

16
17

Robert Stevens, Law School: Legal Education in America from the 1850s to the 1980s, 4 (1983).
Id. at 24.
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Ideally, lawyers should not decide who does what as they go along. Instead, lawyers should
decide the delineation of duties from the outset and put it in writing. This writing should specifically
address:
(a)

who will handle initial case investigation;

(b)

who will be responsible for meeting particular deadlines;

(c)

who will be responsible for conducting written discovery and depositions;

(d)

who will appear on the pleadings;

(e)

who will serve as lead counsel at trial and motion hearings;

(f)

who will pay the case expenses;

(g)

who will participate in the trial of the case and in what capacity; and

(h)

who will be primarily responsible for maintaining regular client contact.

6.

Ethical fee sharing and the status of “referral fees”

Many litigators rely on case referrals from other lawyers. In the past, it was common, though not
necessarily ethical, for lawyers to offer a 25-33% percent “referral fee” to referring lawyers. The State
Bar rules are now clear about the requirements for lawyers to engage in fee-sharing and pure “referral
fees” are not permitted.
Georgia Rule of Professional Conduct 1.5 provides that a division of fees between lawyers who
are not in the same firm may be made only if:
(1)

the division is in proportion to the services performed by each lawyer or, by written
agreement with the client, each lawyer assumes joint responsibility for the representation;

(2)

the client is advised of the share that each lawyer is to receive and does not object to the
participation of all the lawyers involved; and

(3)

the total fee is reasonable.
15
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Under this rule, it is not enough for a lawyer to simply refer the case. The referring lawyer must
also take joint responsibility. 18 A sample contingency fee contract that includes an ethical fee-sharing
arrangement is attached as Appendix A.
Bear in mind that it remains unethical for lawyers to share fees with non-lawyers, except under
certain limited circumstances. 19
7.

Providing an ethical level of service

Some say that having too many clients and too much business is a “good problem to have.”
Maybe…but it’s still a problem. In order to maintain the highest standards of legal practice, it is often
necessary for a lawyer to limit her/his caseload. There is no question that a litigator’s performance
suffers under the weight of too many cases, but caseload concerns are also an ethical issue. Georgia
Rule of Professional Conduct 1.3 requires that a lawyer “act with reasonable diligence and promptness”
in representing each client.
There is no standard measure for an appropriate number of cases, and it varies from lawyer to
lawyer and based on practice area. How do lawyers know when they have too many cases and clients?
(a)

When they can no longer meet deadlines and must seek extensions on a regular basis;

(b)

When they can no longer return emails, phone calls or other communications in a timely
manner or keep clients up-to-date on their cases;

(c)

When they are not pushing hard for settlements and trials because they don’t have the
time to devote; or

(d)

When they are regularly procrastinating on important case tasks.

What can lawyers do if they have too many cases or trouble staying on top of their case load?
Some ideas include:
18
19

See, Paula Frederick, Fee Splitting Okay Under Certain Circumstances, Georgia Bar Journal 60 (April 2007).
See, Georgia Rules of Professional Conduct 5.4 and 7.3(c).
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(a)

Just say no--start turning some cases down;

(b)

Hire a lawyer, associate or trained paralegal;

(c)

Refer some cases to other talented or experienced lawyers; or

(d)

Associate an experienced lawyer on specific cases.

Maintaining a reasonable caseload will not only help lawyers comply with their ethical
obligations and improve client relations, but it may help them enjoy the practice of law as well.
8.

The ethical duty to expedite litigation

The legal maxim that “justice delayed is justice denied” is well known, but it is also true that
procrastination by a lawyer may actually rise to the level of an ethical violation as well. Georgia Rule of
Professional Conduct 3.2 requires that a lawyer “make reasonable efforts to expedite litigation consistent
with the interests of the client.” Failure to do so can result, in effect, in willful abandonment of a client
in violation of another rule, Georgia Rule of Professional Conduct 1.3. In extreme cases, the failure to
pursue a case can result in its automatic dismissal if it has been languishing five years without entry of a
court order. See, O.C.G.A. § 9-2-60. This code section was enacted, in part, to protect litigants from
“dilatory counsel” and the recognized harm that results from failure to timely prosecute filed cases. 20
Litigation procrastination is not only an ethical issue, it is one of the biggest client relations
problems for litigation lawyers. As noted in Comment [2] to Georgia Rule of Professional Conduct 1.3:
Perhaps no professional shortcoming is more widely resented than
procrastination….Even when the client’s interests are not affected in
substance…unreasonable delay can cause a client needless anxiety and
undermine confidence in the lawyer’s trustworthiness.
All of this is to say that it is critically important that litigators attend to all of their cases and
work to move them along. Perhaps the best way to keep cases moving, in addition to case load

20

Lewis v. Price, 104 Ga. App. 473, 476 (1961).
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management, discussed supra, is to combat “litigation procrastination.” The following methods can
help:


Insist on prompt discovery.



If you cannot get voluntary cooperation on deposition dates, notice them anyway.



Move to shorten the discovery period in appropriate cases. See, Uniform Court Rule
5.1.



Create self-imposed deadlines: commit to file suit, take depositions, stipulate to a trial
calendar, etc. by designated dates and calendar them.



Ask the judge to enter a scheduling order with deadlines for discovery, mediation,
dispositive and Daubert motions, and submission of a consolidated pretrial order.

9.

Conflicts of Interest

Just as in transactional work, litigators must be alert to conflicts of interest and potential
conflicts. Conflicts for litigators most often arise in the representation of multiple parties.
Representation of multiple parties is permitted, of course, so long as it conforms with the ethical rules.
Generally speaking, this means that a lawyer can represent multiple parties despite a conflict of interest
so long as the lawyer obtains a written waiver of conflict and the conflict does not involve the assertion
of a claim by one client against another. 21
One of the more common conflicts of interest that can arise is when represented parties who are
married subsequently divorce. Continuing representation is permitted if the lawyer obtains written
waivers from both former spouses and neither spouse takes a litigation position that is detrimental to the
other.

21

Georgia Rule of Professional Conduct 1.7.
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The Georgia Rules of Professional Conduct prohibit representation of one client against a former
client when the parties take opposing positions in a case, which may exist by reason of “substantial
discrepancy in the parties’ testimony or incompatibility in positions in relation to an opposing party. 22
Thus, in any conflict scenario that arises between multiple clients, a lawyer can theoretically pursue
representation of a single party with the written consent of all, but if the parties’ testimony changes so as
to implicate the opposing party, an impermissible conflict has been created. In such a case, the conflict
cannot be waived, and the lawyer must bow out of the case entirely.
10.

Ethical treatment of an Offer of Judgment

Offers of Settlement (OOS) by the defense are a frustrating tool designed to deter even legitimate
litigation. 23 For clients, they can be frightening and threatening. Georgia Rule of Professional Conduct
1.4 requires prompt communication with the client. When an OOS is received, it should be promptly
and properly conveyed to the client in a communication that fully explains the offer and the potential
consequences of declining it.
Practice pointer: if the client decides to reject an OOS, it is wise to wait until the end of the 30day acceptance period to reject it, or not respond at all (in which case it is deemed rejected), because any
potential fees and expenses do not start to accrue until rejection. 24
11.

Complying with the law

Of course, practicing law ethically requires compliance with the Rules of Professional Conduct,
but it also requires compliance with the law, even in its minutia. Knowingly violating the law is an
ethical breach, even if the practice is widespread or the action will go unnoticed. This, of course,
includes actions and inactions taken during the course of discovery. Client pressure to conceal
information from discovery can be immense, but it is necessary that lawyers exercise the resolve to
Rule 1.7, Comment 7.
O.C.G.A. § 9-11-68.
24
O.C.G.A. § 9-11-68(c).
22
23
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refuse to do so. Georgia Rule of Professional Conduct 3.4 forbids a lawyer to “unlawfully obstruct
another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material
having potential evidentiary value.”
Some lawyers routinely violate discovery rules because they rarely face consequences. Some
consider violation of discovery rules a “tactic.” Call it what it is--breaking the law—and it makes it
obvious that it is not a strategy, but a conscious violation of the law.
By way of example, one common discovery violation is failing to provide a verification of
discovery responses. In fact, some lawyers have a policy that they never include a verification of their
client’s discovery responses until they receive a demand letter pursuant to Uniform Superior Court Rule
6.4. This is, of course, a flagrant violation of O.C.G.A. § 9-11-33, which requires that discovery
responses must be under oath.
12.

Candor with the court

In the zealous fervor of trial, some trial lawyers will take unreasonable and unwavering positions
that they know, or should know, are not the law. Sometimes counsel’s knowledge of the case is greater
than the judge’s and the judge relies on counsel to present her case in a manner allowed by law. For
example, an experienced defense lawyer of 35 years who should have known better argued to a trial
judge that a responding police officer could testify as to fault in an automobile collision (before the law
permitted such). The judge overruled the plaintiff’s objection based on ultimate issue, perhaps based in
part on the perception of the defense lawyer’s expertise. The judge relied on the defense lawyer and the
defense judgment was reversed on appeal. Laukaitis v. Basadre, 287 Ga. App. 144 (2007).
Such misrepresentations to a court violate Georgia Rule of Professional Conduct 3.3 which states
that lawyers shall not “knowingly make a false statement of material fact or law to a tribunal.” Not only

20
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is it unethical to misrepresent the law to a Court, but it can cause a good verdict to get reversed on
appeal.
Misleading a judge takes a number of forms, including these:
a)

Arguing for the admission of evidence that should lawfully be excluded;

b)

Arguing for trial methods that are not permitted, e.g., two lawyers for the same party are
permitted to conduct cross examination of a witness;

c)

Misrepresenting the testimony that has already been given when the judge’s memory is
faulty; or

d)

Misrepresenting the anticipated testimony.

All of these examples are violations of Georgia Rule of Professional Conduct 3.3 and all of them
should be avoided.
13.

Giving a second opinion

Litigators are often contacted by clients who are in the course of litigation and are already
represented by other counsel. The conventional wisdom is that a lawyer should not provide advice to a
client who is already represented by counsel, but that is not actually the rule. See, Georgia Rule of
Professional Conduct 4.2. According to the State Bar of Georgia, unless the lawyer currently represents
someone whose interests are adverse, there is no prohibition on a disinterested lawyer providing a
second opinion to a client who is currently represented by counsel. Nevertheless, lawyers should be
wary of giving advice on cases that they have not thoroughly reviewed.
14.

Advising clients to pursue a legal malpractice claim

If a lawyer identifies legal malpractice that has been committed by another lawyer in a case
she/he is handling, and that it has caused damage to the client, it is her/his ethical obligation to advise
the client of the potential legal malpractice claim. See, Georgia Rule of Professional Conduct 1.4. This
21
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is true even if the negligent lawyer is the referring lawyer or a good friend. Comment [4] to Rule 1.4
notes that “[a] lawyer may not withhold information to serve the lawyer’s own interest or convenience.”
Obviously, this can put the lawyer in an awkward position, but it is the duty to the client to do so.
Failure to advise a client of a potential legal malpractice claim may itself constitute legal malpractice.
15.

Ethical considerations in document retention

The question of how long to keep client files involves a number of different issues, including
ethical considerations. According to its website, one of the most commonly asked questions of the State
Bar of Georgia staff attorneys is, “How long do I need to keep client files?” The question has become
even more pressing as many law firms move toward entirely paperless offices and are anxious to get rid
of all old paper in the files.
There is no simple answer and even the State Bar doesn’t give a firm time frame. Some of the
time limits that should be considered include the following:
(a)

The statute of limitations for a State Bar disciplinary investigation is 4 years, with up to 2
years of additional tolling under certain circumstances;

(b)

Georgia Rule of Professional Conduct 1.15(I) requires that a lawyer keep trust account
records for at least 6 years after a case concludes;

(c)

The statute of limitations for a legal malpractice claim could be as long as six (6) years;

(d)

The statute of limitations can be tolled for various reasons, such as incompetence or the
minor age of a plaintiff, pursuant to O.C.G.A. § 9-3-90;

(e)

The statute of limitations is tolled for up to 5 years for an unrepresented estate pursuant to
O.C.G.A. § 9-3-92; and

(f)

The typical statute of limitations on IRS investigations is four (4) years in the absence of
fraud.
22
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Of course, one of the primary considerations in document retention is the ability to meet client
needs. When holding client property, whether a client file or a client’s money, a lawyer is acting as a
fiduciary. If there is any reason to believe or know that a client may have a future need for the file, then
the file should be maintained for a minimum of four years and then, if possible, returned to the client.
The better practice, resources permitting, is to hold closed client files for up to ten years.
One solution to the storage of old paper in client files is to scan it, although this can be timeconsuming or expensive. When it comes to evidence, a scanned copy is just as good as the original for
all purposes if the scan is made in the regular course of business and is identical to the original. If it
meets these requirements, then a scan is equally admissible in evidence. See, O.C.G.A. § 24-5-26
(photocopies and optical image reproductions are admissible…in any proceeding in any court of this
state). Once the file is scanned, the question of how long to hold it is eliminated. With the storage
capacity of current technology, there is really no reason to delete it.
16.

Handling your mistakes

“Mistakes are a fact of life. It’s the response to the error that counts,” wrote poet Nikki
Giovanni. Certainly, that is true for lawyers.
If you make a mistake in a case, and one day you will, it is your ethical obligation to tell the
client. See, Georgia Rule of Professional Conduct 1.4. The best practice is to tell the client personally
about the mistake, and to follow up in writing to make a record of your disclosure. If your mistake has
cost your client money, tell your client who your professional liability carrier is and report it to your
carrier if appropriate. Although there is currently no requirement that Georgia lawyers carry malpractice
insurance, any responsible litigator certainly should. If your mistake is serious enough, you may
consider employing your own counsel to advise you on appropriate handling of the matter.
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The number one reason that punitive damages are awarded against lawyers in legal malpractice
cases is concealment. Never misrepresent the status of a case to a client. If you have made a mistake,
and have taken the steps suggested above, do everything you can to correct your mistake. By all means,
do not attempt to withdraw from the case without advising the client of your mistake.
If you have made a mistake that has consequences for your client, make it right. Prove to your
client, yourself and the public that we lawyers don’t just make others take responsibility for their
actions, we take responsibility for our own too.

24
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the LINLEY JONES FIRM, PC I TRIAL LAWYERS
Phone 404.418.0000
Fax
404.418.0044

linley@linleyjones.com
www.linleyjones.com

___________________________________________________________________________________________
AUTHORITY TO REPRESENT AND CONTINGENCY FEE AGREEMENT
In consideration of legal services to be rendered by THE LINLEY JONES FIRM, P.C. (“Attorneys”), the
undersigned client (“Client”) retains Attorneys for representation with regard to legal claims concerning
.
The Attorneys accepts said employment and, subject to Client’s approval, are authorized to take all actions
necessary to protect Client’s interests including, but not limited to, effecting a settlement or instituting legal actions.
Client agrees not to compromise any claim without the consent of Attorneys.
The Attorneys’ Fees shall be a sum equal to 35% of any gross recovery received by compromise or
settlement prior to commencement of litigation, including but not limited to, the filing of a lawsuit, or 40% of any
gross recovery received by settlement or a verdict following commencement of litigation, including but not limited
to, the filing of a lawsuit, with Attorneys receiving 2/3 of the Attorneys’ Fees and Co-Counsel receiving 1/3 of said
Fees. “Gross recovery” is defined as the gross amount of money recovered for or on behalf of Client, including the
fair market value of any property which may be recovered. If no recovery is obtained, no fee shall be payable to
Attorneys. Associate Attorneys may be employed at the discretion and expense of Attorneys. Should Client decline
to accept a settlement offer recommended to Client by the Attorneys, Client is liable for Attorneys’ Fees which shall
be no less than the usual hourly rate ($450.00) for all time spent on the case by Attorneys.
Costs incurred in investigation, medical records fees, expert witness fees, deposition costs, filing fees, legal
research charges, staff overtime, and all other case related costs are separate from Attorneys’ Fees and remain the
obligation of the Client in accordance with the Georgia Rules of Professional Conduct. Costs include any office
expenses incurred in trial preparation above and beyond the usual office expenses. Costs also include the expense of
any lien resolution company hired to negotiate Client’s medical or insurance liens. It is understood and agreed that
Client is responsible for these charges as they are incurred. Should any costs paid by Attorneys remain unpaid at the
time of settlement or verdict, those costs shall be deducted from the net proceeds of any recovery after deducting the
Attorneys’ Fees. Attorneys shall have a lien on any recovery for these case expenses. Any overdue, unpaid balance
owing for Attorneys’ Fees or expenses shall accrue interest after thirty (30) days at the annual rate of 10%.
Attorneys are entitled to recover any expenses and, Attorneys’ Fees incurred in collection of any debt to Attorneys.
This agreement may be terminated at will by either party upon written notification. Should Client
terminate the representation of Attorneys, Client shall be responsible for expenses and Attorneys’ Fees incurred to
date at the usual hourly rate of $450, or the applicable contingency fee due Attorneys under the terms of this
Agreement of any settlement offers which have been made on Client’s claim, whichever is greater. Client further
authorizes Attorneys to take a lien in the amount of services rendered and expenses/costs incurred in the event the
services of Attorneys are terminated by either party. It is understood and agreed that venue and jurisdiction for any
dispute arising under this contract shall be DeKalb County, Georgia. Client consents to said venue and jurisdiction.
Client hereby authorizes Attorneys to endorse for deposit to Attorneys’ trust account any checks or drafts
payable to Client or payable to Client jointly with Attorneys that are received by Attorneys.
This ___ day of January, 2019.
_______________________________
LINLEY JONES, For Attorneys

___________________________
Client
_____________________________
Co-Counsel
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THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM
(Founded 1989)

A Brief History of the Chief Justice’s Commission on Professionalism
Karlise Y. Grier, Executive Director
The mission of the Commission is to support and encourage lawyers to exercise the highest
levels of professional integrity in their relationships with their clients, other lawyers, the courts and
the public, and to fulfill their obligations to improve the law and legal system and to ensure access
to that system.
After a series of meetings of key figures in Georgia’s legal community in 1988, in February
of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on Professionalism,
the first entity of this kind in the world created by a high court to address legal professionalism. In
March of 1989, the Rules of the State Bar of Georgia were amended to lay out the purpose,
members, powers and duties of the Commission. The brainchild of Justice Thomas Marshall and
past Emory University President James Laney, they were joined by Justices Charles Weltner and
Harold Clarke and then State Bar President A. James Elliot in forming the Commission. The
impetus for this entity then and now is to address uncivil approaches to the practice of law, as many
believe legal practice is departing from its traditional stance as a high calling – like medicine and
the clergy – to a business.
The Commission carefully crafted a statement of professionalism, A Lawyers Creed and
Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’
relationships with colleagues, clients, judges, law schools and the public, and retained its first
executive director, Hulett “Bucky” Askew. Professionalism continuing legal education was
mandated and programming requirements were developed by then assistant and second executive
director Sally Evans Lockwood. During the 1990s, after the Commission conducted a series of
convocations with the bench and bar to discern professionalism issues from practitioners’ views, the
State Bar instituted new initiatives, such as the Committee on Inclusion in the Profession (fka
Women and Minorities in the Profession Committee). Then the Commission sought the concerns
of the public in a series of town hall meetings held around Georgia. Two concerns raised in these
meetings were: lack of civility and the economic pressures of law practice. As a result, the State Bar
of Georgia established the Law Practice Management Program.
Over the years, the Commission has worked with the State Bar to establish other programs
that support professionalism ideals, including the Consumer Assistance Program and the Diversity
Program. In 1993, under President Paul Kilpatrick, the State Bar’s Committee on Professionalism
partnered with the Commission in establishing the first Law School Orientation on Professionalism
Program for incoming law students held at every Georgia law school. This program was replicated
at more than forty U.S. law schools. It engages volunteer practicing attorneys, judges and law
professors with law students in small group discussions of hypothetical contemporary
professionalism and ethics situations.
In 1997, the Justice Robert Benham Community Service Awards Program was initiated to
recognize members of the bench and bar who have combined a professional career with outstanding
service to their communities around Georgia. The honorees are recognized for voluntary
participation in community organizations, government-sponsored activities, youth programs,
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religious activities or humanitarian work outside of their professional practice or judicial duties.
This annual program is now usually held at the State Bar Headquarters in Atlanta and is cosponsored by the Commission and the State Bar. The program generally attracts several hundred
attendees who celebrate Georgia lawyers who are active in the community.
In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third
executive director. In addition to providing multiple CLE programs for local bars, government and
law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a group that
informs and vets ideas of persons interested in development of professionalism programs. She
authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES OF THE
PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for
Professional Responsibility (July 2013) and recently added to the newly-released accompanying
Instructor’s Manual (April 2017). Ms. Hanson retired in August 2017 after a distinguished career
serving the Commission.
Today, the Commission, which meets three times per year, is under the direction and
management of its fourth executive director, attorney Karlise Yvette Grier. The Commission
continues to support and advise persons locally, nationally and globally who are interested in
professionalism programming and maintains a resource library to support its mission. The Chief
Justice of the Supreme Court of Georgia serves as the Commission’s chair, and Chief Justice P.
Harris Hines currently serves in this capacity. The Commission has twenty-two members
representing practicing lawyers, the state appellate and trial courts, the federal district court, all
Georgia law schools and the public. (See Appendix A). In addition to the executive director, the
Commission staff includes Terie Latala (Assistant Director) and Nneka Harris Daniel
(Administrative Assistant). With its chair, members and staff, the Commission is well equipped to
fulfill its mission and to inspire and develop programs to address today’s needs of the legal
profession and those concerns on the horizon. (See Appendix B).
The Commission works through committees (Access to Justice, Finance and Personnel,
Educational Video Projects, Professionalism Curriculum, Benham Awards Selection) in carrying
out some of its duties. It also works with other state and national entities, such as the American Bar
Association’s Center for Professional Responsibility and its other groups. To keep Georgia Bar
members abreast of professionalism activities and issues, there is a regular column on the
Professionalism Page of every issue of the Georgia Bar Journal. Current Commission projects
include: globalization of the law, the delivery of legal services, addressing issues of lawyers aging
in the practice of law, intergenerational communications, innovations in professionalism law school
curriculum and supporting access to justice initiatives.
After 29 years, the measure of effectiveness of the Chief Justice’s Commission on
Professionalism may ultimately rest in the actions, character and demeanor of every Georgia lawyer.
There remains work to do. The Commission’s leadership and dedication to this cause, along with
Georgia’s capable, committed and innovative bench and bar, will continue to lead the charge,
movement and dialogue on legal professionalism.
Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W.
Suite 104
Atlanta, Georgia 30303
(404) 225-5040
professionalism@cjcpga.org
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION
THE MEANING OF PROFESSIONALISM
The three ancient learned professions were the law, medicine, and ministry. The word
profession comes from the Latin professus, meaning to have affirmed publicly. As one legal scholar
has explained, “The term evolved to describe occupations that required new entrants to take an oath
professing their dedication to the ideals and practices associated with a learned calling.”1 Many
attempts have been made to define a profession in general and lawyer professionalism in particular.
The most commonly cited is the definition developed by the late Dean Roscoe Pound of Harvard
Law School:
The term refers to a group . . . pursuing a learned art as a common calling in the spirit
of public service - no less a public service because it may incidentally be a means of
livelihood. Pursuit of the learned art in the spirit of a public service is the primary
purpose.2
Thinking about professionalism and discussing the values it encompasses can provide
guidance in the day-to-day practice of law. Professionalism is a wide umbrella of values
encompassing competence, character, civility, commitment to the rule of law, to justice and to the
public good. Professionalism calls us to be mindful of the lawyer’s roles as officer of the court,
advocate, counselor, negotiator, and problem solver. Professionalism asks us to commit to
improvement of the law, the legal system, and access to that system. These are the values that make
us a profession enlisted in the service not only of the client but of the public good as well. While
none of us achieves perfection in serving these values, it is the consistent aspiration toward them that
defines a professional. The Commission encourages thought not only about the lawyer-client
relationship central to the practice of law but also about how the legal profession can shape us as
people and a society.
BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA
In 1986, the American Bar Association ruefully reported that despite the fact that
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’
professionalism, by contrast, may well be in steep decline:

1

DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994)

2

ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953)
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[Although] lawyers have tended to take the rules more seriously because of an
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have
also tended to look at nothing but the rules; if conduct meets the minimum
standard, lawyers tend to ignore exhortations to set their standards at a higher
level.3
The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover what
is minimally required of lawyers, “professionalism” encompasses what is more broadly expected
of them – both by the public and by the best traditions of the legal profession itself.
In response to these challenges, the State Bar of Georgia and the Supreme Court of Georgia
embarked upon a long-range project – to raise the professional aspirations of lawyers in the state.
Upon taking office in June 1988, then State Bar President A. James Elliott gave Georgia’s
professionalism movement momentum when he placed the professionalism project at the top of his
agenda. In conjunction with Chief Justice Marshall, President Elliott gathered 120 prominent judges
and lawyers from around the state to attend the first Annual Georgia Convocation on
Professionalism.
For its part, the Georgia Supreme Court took three important steps to further the
professionalism movement in Georgia. First, at the first Convocation, the Supreme Court of Georgia
announced and administered to those present a new Georgia attorney’s oath emphasizing the virtue
of truthfulness, reviving language dating back to 1729. (See also Appendix C). Second, as a result
of the first Convocation, in 1989, the Supreme Court of Georgia took two additional significant steps
to confront the concerns and further the aspirations of the profession. First, it created the Chief
Justice’s Commission on Professionalism (the “Commission”) and gave it a primary charge of
ensuring that the practice of law in this state remains a high calling, enlisted in the service not only
of the client, but of the public good as well. This challenging mandate was supplemented by the
Court’s second step, that of amending the mandatory continuing legal education (CLE) rule to
require all active Georgia lawyers to complete one hour of Professionalism CLE each year [Rule 8104 (B)(3) of the Rules and Regulations for the Organization and Government of the State Bar of
Georgia and Regulation (4) thereunder].
GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT
Beginning in 1990, the Georgia Supreme Court required all active Georgia lawyers to
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)
thereunder]. The one hour of Professionalism CLE is distinct from and in addition to the required
ethics CLE. The general goal of the Professionalism CLE requirement is to create a forum in which
lawyers, judges and legal educators can explore the meaning and aspirations of professionalism in

3

AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE SPIRIT OF PUBLIC SERVICE:” A
BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, (1986) P.7.
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contemporary legal practice and reflect upon the fundamental premises of lawyer professionalism
– competence, character, civility, commitment to the rule of law, to justice, and to the public good.
Building a community among the lawyers of this state is a specific goal of this requirement.
DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM
The Supreme Court has distinguished between ethics and professionalism, to the extent of
creating separate one-hour CLE requirements for each. The best explanation of the distinction
between ethics and professionalism that is offered by former Chief Justice Harold Clarke of the
Georgia Supreme Court:
“. . . the idea [is] that ethics is a minimum standard which is required of all
lawyers, while professionalism is a higher standard expected of all lawyers.”
Laws and the Rules of Professional Conduct establish minimal standards of consensus
impropriety; they do not define the criteria for ethical behavior. In the traditional sense, persons are
not “ethical” simply because they act lawfully or even within the bounds of an official code of
ethics. People can be dishonest, unprincipled, untrustworthy, unfair, and uncaring without breaking
the law or the code. Truly ethical people measure their conduct not by rules but by basic moral
principles such as honesty, integrity and fairness.
The term “Ethics” is commonly understood in the CLE context to mean “the law of
lawyering” and the rules by which lawyers must abide in order to remain in good standing before
the bar. Legal Ethics CLE also includes malpractice avoidance. “Professionalism” harkens back
to the traditional meaning of ethics discussed above. The Commission believes that lawyers should
remember in counseling clients and determining their own behavior that the letter of the law is only
a minimal threshold describing what is legally possible, while professionalism is meant to address
the aspirations of the profession and how we as lawyers should behave. Ethics discussions tend to
focus on misconduct -- the negative dimensions of lawyering. Professionalism discussions have
an affirmative dimension -- a focus on conduct that preserves and strengthens the dignity,
honor, and integrity of the legal system.
As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect
more of lawyers than mere compliance with legal and ethical requirements.”
ISSUES AND TOPICS
In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See Appendix
D) and an Aspirational Statement on Professionalism (See Appendix E). These two documents
should serve as the beginning points for professionalism discussions, not because they are to be
imposed upon Georgia lawyers or bar associations, but because they serve as words of
encouragement, assistance and guidance. These comprehensive statements should be utilized to
frame discussions and remind lawyers about the basic tenets of our profession.
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Specific topics which can be the subjects of Professionalism CLE include:















Access to Justice
Administration of Justice
Advocacy - effective persuasive advocacy techniques for trial, appellate, and other
representation contexts
Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early neutral
evaluation, other dispute resolution processes alternative to litigation
Billable Hours
Civility
Client Communication Skills
Client Concerns and Expectations
Client Relations Skills
Commercial Pressures
Communication Skills (oral and written)
Discovery - effective techniques to overcome misuse and abuse
Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation, socioeconomic
status
Law Practice Management - issues relating to development and management of a law
practice including client relations and technology to promote the efficient, economical and
competent delivery of legal services.
Practice Management CLE includes, but is not limited to, those
activities which (1) teach lawyers how to organize and manage their
law practices so as to promote the efficient, economical and
competent delivery of legal services; and (2) teach lawyers how to
create and maintain good client relations consistent with existing
ethical and professional guidelines so as to eliminate malpractice
claims and bar grievances while improving service to the client and
the public image of the profession.










Mentoring
Proficiency and clarity in oral, written, and electronic communications - with the court,
lawyers, clients, government agencies, and the public
Public Interest
Quality of Life Issues - balancing priorities, career/personal transition, maintaining
emotional and mental health, stress management, substance abuse, suicide prevention,
wellness
Responsibility for improving the administration of justice
Responsibility to ensure access to the legal system
Responsibility for performing community, public and pro bono service
Restoring and sustaining public confidence in the legal system, including courts, lawyers,
the systems of justice
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Roles of Lawyers
The Lawyer as Advocate
The Lawyer as Architect of Future Conduct
The Lawyer as Consensus Builder
The Lawyer as Counselor
The Lawyer as Hearing Officer
The Lawyer as In-House Counsel
The Lawyer as Judge (or prospective judge)
The Lawyer as Negotiator
The Lawyer as Officer of the Court
The Lawyer as Problem Solver
The Lawyer as Prosecutor
The Lawyer as Public Servant
Satisfaction in the Legal Profession
Sexual Harassment
Small Firms/Solo Practitioners





Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the University
of Chicago Law Schools, often cautioned his students:
The lawyer is a man of many conflicts. More than anyone else in our society, he
must contend with competing claims on his time and loyalty. You must represent
your client to the best of your ability, and yet never lose sight of the fact that you are
an officer of the court with a special responsibility for the integrity of the legal
system. You will often find, brethren and sistern, that those professional duties do
not sit easily with one another. You will discover, too, that they get in the way of
your other obligations – to your conscience, your God, your family, your partners,
your country, and all the other perfectly good claims on your energies and hearts.
You will be pulled and tugged in a dozen directions at once. You must learn to
handle those conflicts.4
The real issue facing lawyers as professionals is developing the capacity for critical and
reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn. A
major goal of Professionalism CLE is to encourage introspection and dialogue about these issues.

4

MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994)
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APPENDIX A

CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

2017 - 2018
Members
The Honorable P. Harris Hines (Chair), Atlanta
Professor Nathan S. Chapman, Athens
Professor Clark D. Cunningham, Atlanta
The Honorable J. Antonio DelCampo, Atlanta
Mr. Gerald M. Edenfield, Statesboro
The Honorable Susan E. Edlein, Atlanta
Ms. Elizabeth L. Fite, Decatur
Ms. Rebecca Grist, Macon
Associate Dean Sheryl Harrison-Mercer, Atlanta
The Honorable Horace J. Johnson, Covington
The Honorable Steve C. Jones, Atlanta
Ms. Nicole C. Leet, Atlanta
Professor Patrick E. Longan, Macon
Ms. Maria Mackay, Watkinsville
The Honorable Carla W. McMillian, Atlanta
Mr. Brian D. “Buck” Rogers, Atlanta
Ms. Claudia S. Saari, Decatur
Ms. Adwoa Ghartey-Tagoe Seymour, Atlanta
Assistant Dean Rita A. Sheffey, Atlanta
Ms. Nicki Noel Vaughan, Gainesville
Mr. R. Kyle Williams, Decatur
Dr. Monica L. Willis-Parker, Stone Mountain

Advisors
The Honorable Robert Benham, Atlanta
The Honorable Brenda S. Hill Cole, Atlanta
Ms. Jennifer M. Davis, Atlanta
The Honorable Britt C. Grant, Atlanta
The Honorable Harold D. Melton, Atlanta
Professor Roy M. Sobelson, Atlanta

LIAISONS
Mr. Robert Arrington, Atlanta
Mr. Jeffrey R. Davis, Atlanta
Ms. Paula J. Frederick, Atlanta
Professor Nicole G. Iannarone, Atlanta
Ms. Tangela S. King, Atlanta
Ms. Michelle E. West, Atlanta
Ms. DeeDee Worley, Atlanta

Staff
Ms. Karlise Y. Grier, Atlanta
Ms. Terie Latala, Atlanta
Ms. Nneka Harris-Daniel, Atlanta

Italics denotes public member/non-lawyer
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APPENDIX B

MISSION STATEMENT
The mission of the Chief Justice’s Commission on
Professionalism is to support and encourage lawyers to exercise
the highest levels of professional integrity in their relationships
with their clients, other lawyers, the courts, and the public and
to fulfill their obligations to improve the law and the legal
system and to ensure access to that system.
CALLING TO TASKS
The Commission seeks to foster among lawyers an active
awareness of its mission by calling lawyers to the following
tasks, in the words of former Chief Justice Harold Clarke:
1.

To recognize that the reason for the existence of lawyers
is to act as problem solvers performing their service on
behalf of the client while adhering at all times to the
public interest;

2.

To utilize their special training and natural talents in
positions of leadership for societal betterment;

3.

To adhere to the proposition that a social conscience and
devotion to the public interest stand as essential elements
of lawyer professionalism.
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APPENDIX C

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH
In 1986, Emory University President James T. Laney delivered a lecture on “Moral
Authority in the Professions.” While expressing concern about the decline in moral authority of all
the professions, he focused on the legal profession because of the respect and confidence in which
it has traditionally been held and because it has been viewed as serving the public in unique and
important ways. Dr. Laney expressed the fear that the loss of moral authority has as serious a
consequence for society at large as it does for the legal profession.
For its part, the Georgia Supreme Court took an important step to further the professionalism
moment in Georgia. At the first convocation on professionalism, the Court announced and
administered to those present a new Georgia attorney’s oath emphasizing the virtue of truthfulness,
reviving language dating back to 1729. Reflecting the idea that the word “profession” derives from
a root meaning “to avow publicly,” this new oath of admission to the State Bar of Georgia indicates
that whatever other expectations might be made of lawyers, truth-telling is expected, always and
everywhere, of every true professional. Since the convocation, the new oath has been administered
to thousands of lawyers in circuits all over the state.
Attorney’s Oath
I,_____________, swear that I will truly and honestly, justly, and uprightly demean myself,
according to the laws, as an attorney, counselor, and solicitor, and that I will support and defend
the Constitution of the United States and the Constitution of the State of Georgia. So help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on
Professionalism was asked to revise the Oath of Admission to make the wording more relevant to
the current practice of law, while retaining the original language calling for lawyers to “truly and
honestly, justly and uprightly” conduct themselves. The revision was approved by the Georgia
Supreme Court in 2002.
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OATH OF ADMISSION
TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,
justly and uprightly conduct myself as a member of this learned
profession and in accordance with the Georgia Rules of
Professional Conduct, as an attorney and counselor and that I will
support and defend the Constitution of the United States and the
Constitution of the State of Georgia. So help me God.”

As revised by the Supreme Court of Georgia, April 20, 2002
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A LAWYER’S CREED
To my clients, I offer faithfulness, competence, diligence, and good
judgement. I will strive to represent you as I would want to be represented and to be
worthy of your trust.
To the opposing parties and their counsel, I offer fairness, integrity, and
civility. I will seek reconciliation and, if we fail, I will strive to make our dispute a
dignified one.
To the courts, and other tribunals, and to those who assist them, I offer
respect, candor, and courtesy. I will strive to do honor to the search for justice.
To my colleagues in the practice of law, I offer concern for your welfare. I
will strive to make our association a professional friendship.
To the profession, I offer assistance. I will strive to keep our business a
profession and our profession a calling in the spirit of public service.
To the public and our systems of justice, I offer service. I will strive to
improve the law and our legal system, to make the law and our legal system available
to all, and to seek the common good through the representation of my clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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ASPIRATIONAL STATEMENT ON PROFESSIONALISM
The Court believes there are unfortunate trends of commercialization and loss of
professional community in the current practice of law. These trends are manifested in an undue
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of
regard for others and for the common good. As a community of professionals, we should strive
to make the internal rewards of service, craft, and character, and not the external reward of
financial gain, the primary rewards of the practice of law. In our practices we should remember
that the primary justification for who we are and what we do is the common good we can achieve
through the faithful representation of people who desire to resolve their disputes in a peaceful
manner and to prevent future disputes. We should remember, and we should help our clients
remember, that the way in which our clients resolve their disputes defines part of the character of
our society and we should act accordingly.
As professionals, we need aspirational ideals to help bind us together in a professional
community. Accordingly, the Court issues the following Aspirational Statement setting forth
general and specific aspirational ideals of our profession. This statement is a beginning list of the
ideals of our profession. It is primarily illustrative. Our purpose is not to regulate, and certainly
not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a
professionalism that can stand against the negative trends of commercialization and loss of
community. It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use the
following aspirational ideals to reexamine the justifications of the practice of law in our society and
to consider the implications of those justifications for their conduct. The Court feels that
enhancement of professionalism can be best brought about by the cooperative efforts of the
organized bar, the courts, and the law schools with each group working independently, but also
jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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GENERAL ASPIRATIONAL IDEALS
As a lawyer, I will aspire:
(a)

To put fidelity to clients and, through clients, to the common good, before selfish
interests.

(b)

To model for others, and particularly for my clients, the respect due to those we call
upon to resolve our disputes and the regard due to all participants in our dispute
resolution processes.

(c)

To avoid all forms of wrongful discrimination in all of my activities including
discrimination on the basis of race, religion, sex, age, handicap, veteran status, or
national origin. The social goals of equality and fairness will be personal goals for
me.

(d)

To preserve and improve the law, the legal system, and other dispute resolution
processes as instruments for the common good.

(e)

To make the law, the legal system, and other dispute resolution processes available
to all.

(f)

To practice with a personal commitment to the rules governing our profession and
to encourage others to do the same.

(g)

To preserve the dignity and the integrity of our profession by my conduct. The
dignity and the integrity of our profession is an inheritance that must be maintained
by each successive generation of lawyers.

(h)

To achieve the excellence of our craft, especially those that permit me to be the
moral voice of clients to the public in advocacy while being the moral voice of the
public to clients in counseling. Good lawyering should be a moral achievement for
both the lawyer and the client.

(i)

To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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SPECIFIC ASPIRATIONAL IDEALS
As to clients, I will aspire:
(a)

To expeditious and economical achievement of all client objectives.

(b)

To fully informed client decision-making.
As a professional, I should:
(1)
Counsel clients about all forms of dispute resolution;
(2)
Counsel clients about the value of cooperation as a means towards the
productive resolution of disputes;
(3)
Maintain the sympathetic detachment that permits objective and
independent advice to clients;
(4)
Communicate promptly and clearly with clients; and,
(5)
Reach clear agreements with clients concerning the nature of the
representation.

(c)

To fair and equitable fee agreements.
As a professional, I should:
(1)
Discuss alternative methods of charging fees with all clients;
(2)
Offer fee arrangements that reflect the true value of the services rendered;
(3)
Reach agreements with clients as early in the relationship as possible;
(4)
Determine the amount of fees by consideration of many factors and not just
time spent by the attorney;
(5)
Provide written agreements as to all fee arrangements; and,
(6)
Resolve all fee disputes through the arbitration methods provided by the
State Bar of Georgia.

(d)

To comply with the obligations of confidentiality and the avoidance of conflicting
loyalties in a manner designed to achieve the fidelity to clients that is the purpose
of these obligations.

As to opposing parties and their counsel, I will aspire:
(a)

To cooperate with opposing counsel in a manner consistent with the competent
representation of all parties.
As a professional, I should:
(1)
Notify opposing counsel in a timely fashion of any cancelled appearance;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(2)
(3)
(b)

Grant reasonable requests for extensions or scheduling changes; and,
Consult with opposing counsel in the scheduling of appearances, meetings,
and depositions.

To treat opposing counsel in a manner consistent with his or her professional
obligations and consistent with the dignity of the search for justice.
As a professional, I should:
(1)
Not serve motions or pleadings in such a manner or at such a time as to
preclude opportunity for a competent response;
(2)
Be courteous and civil in all communications;
(3)
Respond promptly to all requests by opposing counsel;
(4)
Avoid rudeness and other acts of disrespect in all meetings including
depositions and negotiations;
(5)
Prepare documents that accurately reflect the agreement of all parties; and,
(6)
Clearly identify all changes made in documents submitted by opposing
counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:
(a)

To represent my clients in a manner consistent with the proper functioning of a fair,
efficient, and humane system of justice.
As a professional, I should:
(1)
Avoid non-essential litigation and non-essential pleading in litigation;
(2)
Explore the possibilities of settlement of all litigated matters;
(3)
Seek non-coerced agreement between the parties on procedural and
discovery matters;
(4)
Avoid all delays not dictated by a competent presentation of a client’s
claims;
(5)
Prevent misuses of court time by verifying the availability of key
participants for scheduled appearances before the court and by being
punctual; and,
(6)
Advise clients about the obligations of civility, courtesy, fairness,
cooperation, and other proper behavior expected of those who use our
systems of justice.

(b)

To model for others the respect due to our courts.
As a professional I should:
(1)
Act with complete honesty;
(2)
Know court rules and procedures;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(3)
(4)
(5)
(6)
(7)
(8)

Give appropriate deference to court rulings;
Avoid undue familiarity with members of the judiciary;
Avoid unfounded, unsubstantiated, or unjustified public criticism of
members of the judiciary;
Show respect by attire and demeanor;
Assist the judiciary in determining the applicable law; and,
Seek to understand the judiciary’s obligations of informed and impartial
decision-making.

As to my colleagues in the practice of law, I will aspire:
(a)

To recognize and to develop our interdependence;

(b)

To respect the needs of others, especially the need to develop as a whole person;
and,

(c)

To assist my colleagues become better people in the practice of law and to accept
their assistance offered to me.

As to our profession, I will aspire:
(a)

To improve the practice of law.
As a professional, I should:
(1)
Assist in continuing legal education efforts;
(2)
Assist in organized bar activities; and,
(3)
Assist law schools in the education of our future lawyers.

(b)

To protect the public from incompetent or other wrongful lawyering.
As a professional, I should:
(1)
Assist in bar admissions activities;
(2)
Report violations of ethical regulations by fellow lawyers; and,
(3)
Assist in the enforcement of the legal and ethical standards imposed upon
all lawyers.

As to the public and our systems of justice, I will aspire:
(a)

To counsel clients about the moral and social consequences of their conduct.

(b)

To consider the effect of my conduct on the image of our systems of justice
including the social effect of advertising methods.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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As a professional, I should ensure that any advertisement of my services:
(1) is consistent with the dignity of the justice system and a learned profession;
(2) provides a beneficial service to the public by providing accurate information
about the availability of legal services;
(3) educates the public about the law and legal system;
(4) provides completely honest and straightforward information about my
qualifications, fees, and costs; and,
(5) does not imply that clients’ legal needs can be met only through aggressive
tactics.
(c)

To provide the pro bono representation that is necessary to make our system of
justice available to all.

(d)

To support organizations that provide pro bono representation to indigent clients.

(e)

To improve our laws and legal system by, for example:
(1)
(2)
(3)
(4)

Serving as a public official;
Assisting in the education of the public concerning our laws and legal
system;
Commenting publicly upon our laws; and,
Using other appropriate methods of effecting positive change in our laws
and legal system.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega

INSTITUTE OF CONTINUING LEGAL EDUCATION

www.gabar.org/ICLE

