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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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Presiding:
Tamika C. Sykes, Program Chair; Section Chair, Labor & Employment Law Section;
Sykes Law LLC, Atlanta, GA
7:45	
REGISTRATION AND CONTINENTAL BREAKFAST
		 (All attendees must check in upon arrival. A jacket or sweater is recommended.)
8:15	
LABOR LAW UPDATE
		
Moderator: Michael B. Schoenfeld, Stanford Fagan LLC, Atlanta, GA
		Panelists:
		 John D. Doyle, Jr., National Labor Relations Board, Regional Director, Region 10, Atlanta, GA
		 Joshua H. Viau, Fisher & Phillips LLP, Atlanta, GA
		 Nicolas M. Stanojevich, Quinn, Connor, Weaver, Davies & Rouco, Birmingham, AL
9:15 A VIEW FROM THE BENCH: JUDGES PANEL
		
Moderator: Matthew R. Simpson, Fisher & Phillips LLP, Atlanta, GA
		 Hon. Mark H. Cohen, Judge, U.S. District Court, Northern District of Georgia, Atlanta, GA
10:15	
BREAK
10:30	
RECENT DEVELOPMENTS AT U.S. DEPARTMENT OF LABOR
		
Moderator: Tremelle I. Howard, Deputy Regional Solicitor, U.S. Department of Labor,
		 Office of the Solicitor, Atlanta, GA
		
Panelists:
		 Ucheakpunwa N. “Uche” Egemonye, MSHA Counsel, U.S. Department of Labor,
		 Office of the Solicitor, Atlanta, GA
		
Robert M. Lewis, Jr., ERISA Counsel, U.S. Department of Labor,
		 Office of the Solicitor, Atlanta, GA
		
Charna C. Hollingsworth-Malone, Senior Trial Attorney, U.S. Department of Labor,
		 Office of the Solicitor, Atlanta, GA
		
Jean C. Abreu, Trial Attorney, U.S. Department of Labor, Office of the Solicitor, Atlanta, GA
		
Shelly C. Anand, Trial Attorney, U.S. Department of Labor, Office of the Solicitor, Atlanta, GA
11:40	
HOT TOPICS: INDEPENDENT CONTRACTOR | ERISA | GIG ECONOMY
		
Moderator: Tremelle I. Howard, Deputy Regional Solicitor, U.S. Department of Labor,
		 Office of the Solicitor, Atlanta, GA
		
Amanda M. Cash, Freeman Mathis & Gary LLP, Atlanta, GA
		
Martin B. “Marty” Heller, Fisher & Phillips LLP, Atlanta, GA
		
Elizabeth “Betsy” Bulat Turner, Martenson Hasbrouck & Simon LLP, Atlanta, GA
12:30	
LUNCH

12:50	
LABOR & EMPLOYMENT LAW SECTION MENTOR ACADEMY
		
The Courtroom Experience - Video & Panel Discussion
		
Moderator: Robert M. Weaver, Quinn Connor Weaver Davies & Rouco LLP, Decatur, GA
		
Panelists:
		 Hon. Catherine M. Salinas, United States Magistrate Judge, U.S. District Court, Northern 		
		 District of Georgia, Atlanta, GA
		
James E. “Jay” Rollins, Jr., L & E Mentorship Academy Chair,
		 Schwartz Rollins LLC, Atlanta, GA
		
Lisa B. Golan, Mentorship Academy Mentor, Golan Law Office, Norcross, GA
		
Chanel M. Patrick, Mentorship Academy Mentee, Attorney at Law, Decatur, GA
2:00	
BREAK
2:10	
EMPLOYMENT CASE LAW UPDATE: FROM DISTRICT TO SUPREME COURT
		
Tamika C. Sykes, Program Chair; Section Chair, Labor & Employment Law Section;
		
Sykes Law LLC, Atlanta, GA
		
Richard T. Seymour, Law Office of Richard T. Seymour, P.L.L.C., Washington, D.C.
3:00	
ADJOURN
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2018 Georgia Bar Labor & Employment CLE – Labor Law Update
Brief background on the National Labor Relations Board
• The NLRB is an independent government agency traditionally made-up of five members,
three of which are from the President’s own political party, and the other two from the
opposition party. Board members are appointed by the President and require Senate
confirmation. One Board member is appointed as Chairman. Currently, John Ring, who was
confirmed by the Senate in April, 2018, serves as Chairman. There are currently four active
Board members: Ring (Republican), William Emanuel (Republican), Marvin Kaplan
(Republican), and Lauren McFerran (Democrat) 1. In addition to the Board, a General Counsel
is appointed who is responsible for the investigation and prosecution of unfair labor practice
cases and for the general supervision of the NLRB field offices in the processing of cases.
Peter Robb was confirmed as NLRB General Counsel for a four-year term in November,
2017.
Recent Developments at the Board
• General Counsel Robb set forth his agenda in a memo issued three weeks after he was sworn
in. GC Memorandum 18-02 2 specifically rescinds a number of initiatives issued under former
NLRB General Counsel Richard Griffin who served under President Obama. GC
Memorandum 18-02 also instructs NLRB Regional Offices to submit cases that involve
“significant legal issues” to the NLRB Division of Advice. “Significant legal issues” in
Robb’s view includes “cases over the last eight years that overruled precedent and involved
one or more dissents”. Where a complaint has already been issued under current Board law,
Robb wants “to provide the Board with an alternative analysis”. The Memorandum identifies
twenty-six (26) decisions from the last eight years that Robb believes merit an alternative
analysis.
• On July 7, 2018, the Board announced a pilot plan to enhance the use of its alternative dispute
resolution program to resolve pending cases. While the NLRB has had an ADR program since
2005, the new policy will require Board officials to proactively identify cases appropriate for
mediation and inform parties of the option. Participation by the parties will be voluntary.
• In August 2018, the NLRB began offering buyouts and early retirement packages to front-line
staff at its headquarters and regional offices throughout the country. General Counsel Robb
justified the need to reduce staff because of anticipated cuts in the Agency’s budget next fiscal
year.
• On August 1, 2018, in GC Memorandum 18-06 3, Robb directed Regions to no longer oppose
timely motions to intervene filed by petitioners in decertification cases who seek to intervene
in unfair labor practice cases arising out of blocking charges. In Robb’s view, a petitioner in a
decertification case has “a sufficiently direct interest in the outcome of related ULP litigation
such that opposition to his/her motion to intervene is unwarranted.”
1
As of the date this paper, the President has nominated Mark Pearce (Democrat) for reappointment to the Board, but
Pearce has not been confirmed.
2
A copy of GC Memorandum 18-02 is attached to this paper.
3
A copy of GC Memorandum 18-06 is attached to this paper.
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•

On October 24, 2018, General Counsel Robb issued GC Memorandum 19-01 4 directing
NLRB field offices to start pursuing charges against unions for ‘negligent’ behavior such
missing grievance filing timelines or not returning phone calls when a worker has questions
about his/her grievance. The change in how the Board enforces a union’s duty of fair
representation means charges against unions can now potentially be pursued for a range of
careless behavior that was traditionally viewed as “mere negligence” and not a violation of
the Act. Under the new standard, a union that loses track of, misplaces or otherwise forgets
about a grievance, is grossly negligent and therefore breaches its duty of fair representation.
For a union to escape liability, “the union should be required to show the existence of
established, reasonable procedures or systems in place to track grievances, without which,
the defense [of mere negligence] should ordinarily fail.” Second, “a union's failure to
communicate decisions related to a grievance or to respond to inquiries for information or
documents by the charging party … constitutes … [unlawful] arbitrary conduct unless there
is a reasonable excuse or meaningful explanation.” Moreover, “where a union ultimately
communicates with the charging party … only after he/she filed the ULP charge, such posthoc communications should not furnish the basis for dismissal on grounds that the union’s
conduct was mere negligence, nor should it be found to cure earlier violations resulting from
a failure to communicate.”

• Epic Systems Corp. v. Lewis, 584 U.S. ___ (May 21, 2018), overruling D.R. Horton, Inc., 352
NLRB 2277 (2012). SCOTUS, in a 5-4 decision, overruled the Board and held that employers
can require employees to waive their right to bring employment claims on a class basis under
private arbitration agreements, holding that the Federal Arbitration Act, 9 U.S.C. § 1 et seq.,
overrides the NLRA on this issue.
o The Supreme Court decision in Epic addressed the core question of whether
mandatory arbitration agreements are lawful and enforceable, but did not pass on
certain aspects of mandatory arbitration agreements, which are presented in cases
pending at various stages before the Board. The General Counsel’s position on the
lawfulness of mandatory arbitration agreements that limit access to the Board
(unlawful under U-Haul Co. of California, 347 NLRB 375 (2006)) and
confidentiality clauses in mandatory arbitration agreements is set forth in three
briefs to the Board that are available on the public NLRB website
(https://www.nlrb.gov/search/cases). 5

A copy of GC Memorandum 19-01 is attached to this paper.
See GC’s Brief to the Board in Prime Healthcare Paradise Valley, LLC, Case 21-CA-133781, regarding issue of
mandatory arbitration agreement limiting access to the Board; GC’s Brief to the Board in Pfizer, Inc., Case 10-CA175850, regarding mandatory arbitration agreement confidentiality provision; GC’s Position Statement to the Board
in California Commerce Club, Inc., Case 21-CA-149699, regarding mandatory arbitration agreement confidentiality
provision.

4
5
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Recent NLRB Rulemaking
•

In September, 2018, the Board published a Notice of Proposed Rulemaking regarding its
joint-employer standard. 6 Under the proposed rule, an employer may be found to be a jointemployer of another employer’s employees only if it possesses and exercises substantial,
direct and immediate control over the essential terms and conditions of employment and has
done so in a manner that is not limited and routine. Indirect influence and contractual
reservations of authority would no longer be sufficient to establish a joint-employer
relationship. The Rule, if adopted, would overrule the Board’s Obama-era decision in
Browning-Ferris Industries, 362 N.L.R.B. No. 186 (2015). The Board in Browning-Ferris
held that two or more statutory employers will be found to be joint employers if they share
control over essential terms and conditions of employment, but specifically held that joint
employer status could be found where a putative employer possessed, but did not exercise
control and where the control was exercised indirectly, as through an intermediary, as
opposed to directly.

Significant decisions under the “Trump Board”
• The Boeing Company, 365 N.L.R.B. No. 154 (December 14, 2017), reconsideration denied,
366 N.L.R.B. No. 128 (July 17, 2018). In this case the Board overruled a portion of the threepart test set forth in Lutheran Heritage Village-Livonia, 343 N.L.R.B. 646 (2004) for
evaluating work rules, policies and handbook provisions. Boeing retained two aspects of the
Lutheran test -- work rules that explicitly restrict §7 activity or are promulgated in response to
or applied to restrict §7 activity are still unlawful. However, the majority significantly altered
the test for determining when a facially neutral rule may be construed to prohibit §7 activity.
Under Lutheran, a facially neutral rule was unlawful if employees would reasonably construe
the language of the rule to prohibit §7 activity. Under Boeing, the Board will evaluate: “(i) the
nature and extent of the potential impact of the rule at issue on NLRA rights, and (ii) the
legitimate justifications associated with the rule.” 365 N.L.R.B. No. 154, Slip op. at 3. The
majority announced a three-part classification scheme it intends to apply going forward.
Category I are lawful rules either because, reasonably interpreted, they either don’t interfere
with employee rights or they do interfere with §7 rights, but this adverse impact is outweighed
by the employer’s justification. Examples are rules prohibiting taking pictures inside the work
place (the issue in Boeing) and rules requiring employees to have “harmonious interactions
and relationships” or abide by “basic standards of civility”. Category II includes rules that
might be unlawful if the interference with employee rights outweighs the employer’s
justification; the majority offers no examples of a rule that might fall into this category.
Category III are rules that are unlawful because their high impact on employee rights is not
outweighed by the employer’s justification. The majority cites a rule prohibiting workers from
talking about wages and benefits as an example.

6
A copy of the proposed rule regarding the Board’s joint-employer standard and a fact-sheet issued by the Board
regarding the proposed rule are attached to this paper.
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• PCC Structurals, Inc., 365 N.L.R.B. No. 160 (December 15, 2017). In this case, the Board
overruled Specialty Healthcare & Rehabilitation Center of Mobile, 357 N.L.R.B. 934 (2011),
enfd, 727 F.3d 552 (6th Cir. 2013). Specialty Healthcare had set (or clarified, depending on
who you ask) a standard for determining appropriate bargaining units where an employer
seeks to expand the unit to include additional employees. Specialty Healthcare held if the unit
identified in the union’s petition was a readily identifiable group, based on job classifications,
departments, functions, work locations, skills or similar factors, and shared a community of
interest under the Board’s traditional analysis, then the election was to be conducted in that
unit. If the employer wanted to expand the unit, it was required to demonstrate that the
employees it wished to add shared an “overwhelming community of interest” with the unit
sought by the union. Under PCC Structurals the petitioned-for unit will still be analyzed
under traditional community-of-interest standards, but PCC rejects the requirement that an
employer demonstrate an “overwhelming community of interest” in order to add additional
workers to the union’s proposed unit.
• UMPC, 365 N.L.R.B. No. 153 (December 11, 2017). In this case, the majority overruled
United States Postal Service, 364 N.L.R.N. No. 116 (2016) which held that an ALJ could
accept a settlement offer over objections of the General Counsel and charging party only if the
settlement provided a full remedy for all violations alleged in the complaint, meaning that it
included “all the relief that the aggrieved party would receive under the Board’s established
remedial practices were the case successfully litigated . . .” 364 N.L.R.N. No. 116, Slip op. at
3. UMPC returned to the previous standard of evaluating such settlements according to the
multi-factor test set forth in Independent Stave, 287 N.L.R.B. 740 (1987). Independent Stave
considers all the surrounding circumstances, (1) whether the charging party(ies),
respondent(s) or individual discriminatee(s) have accepted the settlement, (2) the General
Counsel’s position regarding the settlement, (3) whether the settlement is reasonable in light
of the nature of the violations, risks inherent in litigation and stage of the litigation, (4)
whether there has been any fraud, coercion or duress by any of the parties in reaching the
settlement and (5) whether the respondent has a history of violations or has breached previous
settlement agreements
• Raytheon Network Centric Systems, 365 N.L.R.B. No. 161 (December 15, 2017). In this case,
the majority overruled the standard established in E.I. du Pont de Nemours, Louisville Works,
364 N.L.R.B. No. 113 (2016) (DuPont) regarding the extent to which past practices survive
the expiration of a contract. DuPont recognized past practices can form part of the “dynamic
status quo” that an employer is required to maintain, post-expiration, while bargaining for a
new agreement (or maintain during the period of bargaining for a first contract), but narrowly
defined the type of past practice that would survive expiration or certification. Under DuPont,
simply because an employer took some action during the term of the contract pursuant to the
management rights clause would not, standing alone, create a past practice surviving
expiration. Relying on prior Board decisions, as well as the Supreme Court’s decision in
NLRB v. Katz, 369 U.S. 736 (1962), DuPont held that a past practice based on a management
rights clause only survived expiration “where there is a history of predictable changes to a
discrete term or condition of employment that would be expected to continue in a
nondiscretionary, regular manner.” 364 N.L.R.B. No. 113, Slip op. at 7. If the practice
involves the exercise of significant discretion on the employer’s part, it does not survive
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expiration. Under the new Raytheon standard “an employer may lawfully take unilateral
actions where those actions are similar in kind and degree with what the employer did in the
past, even though the challenged actions involved substantial discretion.” 365 N.L.R.B. No.
161, Slip op. at 16. (emphasis added).
Obama-era NLRB decisions that may be overruled by the Trump Board
•

Purple Communications, 361 N.L.R.B. No. 126 (2014) (employees who have been given
access to their employer’s email system for work-related purposes have a presumptive right
to use that system, on nonworking time, for communications protected by Section 7 of the
National Labor Relations Act)
o In April, 2018, the Board invited the filing of briefs on whether the Board should
adhere to, modify, or overrule Purple Communications

•

Total Security Management Illinois 1, LCC, 364 N.L.R.B. No. 106 (2016) (employer
required to bargain over discipline and discharge prior to executing first contract)

•

Piedmont Gardens, 362 N.L.R.B. No. 139 (2015) (overruling Anheuser-Busch and finding
that witness statements must be produced if it would be appropriate under the Detroit Edison
balancing test)

•

Alamo Rent-a-Car, 362 N.L.R.B. No. 135 (2015) (requiring employer to remit dues
unlawfully withheld without allowing employer to recoup dues from employees)

•

Fresh & Easy Neighborhood Market, 361 N.L.R.B. No. 12 (2014) (whether conduct is for
mutual aid and protection where only one employee has an immediate stake in the outcome)

•

The NLRB's streamlined election rules enacted in 2014
o In December, 2017, the Board published a Request for Information in the Federal
Register, asking for public input regarding the Board’s 2014 Election Rules
(which modified the Board’s representation-election procedures located at 29
CFR parts 101 and 102) asking the public whether the 2014 Election Rules should
be modified or rescinded.
o So far, the Board has not taken action to modify or rescind the 2014 election
rules.
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OFFICE OF THE GENERAL COUNSEL
MEMORANDUM GC 18-06

August 1, 2018

To:

All Regional Directors, Officers-in- Charge,
and Resident Officers

From:

Peter B. Robb, General Counsel /s/

Subject:

Responding to Motions to Intervene by Decertification
Petitioners and Employees

This memorandum addresses motions to intervene in ULP proceedings by: (1)
employees who have filed decertification petitions with a Regional office and where the
ULP proceeding may impact the validity of their petitions; and (2) employees who have
circulated a document relied upon by an employer to withdraw recognition from a labor
organization (collectively referred to as “Proposed Intervenors”). While Regions have not
necessarily opposed these motions in every case, where they do, such opposition has
been met with mixed results. 1
Regions should no longer oppose timely motions filed at or during ULP hearings by
Proposed Intervenors. 2 Section 10388.1 of the ULP Casehandling Manual states that the
General Counsel should not oppose intervention by “parties or interested persons with
direct interest in the outcome of the proceeding.” The General Counsel has determined
that an individual who has filed a decertification petition with the Regional office, whether
said petition is being held in abeyance pursuant to Representation Case Handling Manual
Section 11730.4 or has been dismissed subject to reinstatement pursuant to Section
11733.2(a)-(b), has a sufficiently direct interest in the outcome of related ULP litigation
such that opposition to his/her motion to intervene is unwarranted. In either situation, the
outcome of the ULP could result in the petition being dismissed or not being reinstated.
The General Counsel has also determined that an individual who has circulated a
document, based upon which recognition has been withdrawn (albeit allegedly
unlawfully), has a sufficiently direct interest in the outcome of related ULP litigation, where
an analysis under the Board’s decision in Master Slack Corp., 271 NLRB 78 (1984), could
See, e.g., Veritas Health Services, Inc. d/b/a Chino Valley Medical Center v. NLRB, No. 16-1058, 2018 WL 3352892
(D.C. Cir. July 10, 2018) (court denied a petition for review filed by employee, finding the ALJ’s denial of
intervention caused employee no prejudice, but a concurring opinion noted the lack of standards governing
intervention in the Board’s Rules and Regulations and in Board precedent); Renaissance Hotel Operating Co., 28CA-113793 (ALJ granted the motion to intervene); Wyman-Gordon Tru-Form, 04-CA-182186 (intervention was
granted, but limited to permitting an employees’ representative to file a brief and object to any questions that
breached attorney-client privilege); Leggett & Platt, 09-CA-194057 (ALJ’s denial of the motion to intervene was
upheld by the Board on special appeal).
2
If such a motion to intervene is made prior to the hearing, the Regional Director should refer it to the
Administrative Law Judge for ruling. See Section 102.29 of the Board’s Rule and Regulations.
1
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lead to the issuance of a bargaining order. In such cases, opposition to his/her motion to
intervene is unwarranted.
In stating the General Counsel’s non-opposition to motions to intervene in these
circumstances, the following guidelines should apply:
1.
Counsel for the General Counsel should state on the record that he/she reserves
the right to object if the motion to intervene is granted and the intervenor subsequently
engages in conduct that unnecessarily prolongs the proceeding or impedes the General
Counsel from presenting its case.
2.
The motion to intervene must still be timely. See Fed. R. Civ. P. 24(a), (b)(1); Nat’l
Ass’n for Advancement of Colored People v. New York, 413 U.S. 345, 366 (1973) (denial
of motion to intervene because of untimeliness is determined under all the circumstances
and reviewed for abuse of discretion).
3.
The foregoing applies to cases in which:
the Region has dismissed a
decertification petition, subject to reinstatement, because respondent is charged with
directly tainting the decertification showing of interest, or sponsoring the decertification
petition; the Region is holding a decertification petition in abeyance based on an assertion
that the alleged ULP conduct caused the disaffection that led to the decertification petition
being filed; or, where an individual’s circulation of a document or petition is relied upon by
an employer to withdraw recognition.
Should the ALJ deny an individual’s motion to intervene in the circumstances identified
in this memorandum, and he/she requests permission to file a special appeal, the
Region should contact Operations-Management for further instruction.

/s/
P.B.R.
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MEMORANDUM GC 18-02
TO:

FROM:
SUBJECT:

OFFICE OF THE GENERAL COUNSEL

All Regional Directors, Officers-in-Charge,
and Resident Officers
Peter B. Robb, General Counsel
Mandatory Submissions to Advice

December 1, 2017

As some of you know, I have worked as a field attorney in Region 5, a supervisor for
the FLRA, and Chief Counsel to a Board Member where I also worked on budget and labor
relations issues. My many years in private practice dealt primarily with NLRA issues. I
have sat where many of you now sit. I have not forgotten what that was like, and I
remember the lessons learned. It is great to be back. My primary objective will be to assist
you in fulfilling the mission of the Agency.

As you know, the last eight years have seen many changes in precedent, often with
vigorous dissents. The Board has two new members who have not yet revealed their views
on many issues. Over the years, I have developed some of my own thoughts. I think it is
our responsibility to make sure that the Board has our best analysis of the issues. To that
end, I have developed the following guidelines which will serve as my mandatory Advice
submission list, in the tradition of my predecessors as General Counsel. For convenience, I
have tried to group the issues. If you have further questions, please contact Advice.
First, we will base decisions on extant law, regardless of whether I may agree with
the legal principles. Cases should be processed and complaints issued according to existing
law. No new theories will be presented on cases that have been fully briefed to the Board
in order to avoid delay.
Second, again in order to avoid delay, the General Counsel will not be offering new
views on cases pending in the courts, unless directed to by the Board or courts.

Third, cases that involve significant legal issues should be submitted to Advice.
Significant legal issues include cases over the last eight years that overruled precedent and
involved one or more dissents, cases involving issues that the Board has not decided, and
any other cases that the Region believes will be of importance to the General Counsel.
Regions should submit these cases through brief memoranda that provide the key
procedural dates, the relevant facts, a synopsis of the significant legal issue(s), and a list of
other allegations in the case. Cases where complaint issuance is appropriate under current
Board law, but where we might want to provide the Board with an alternative analysis, may
be submitted at any time after the complaint issues, but must be submitted prior to the
Region filing a brief or other statement of position to the Board on that issue. Advice will
then provide appropriate guidance on how to present the issue to the Board. Examples of
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these kinds of issues are set forth below. These examples do not represent all such legal
issues and also do not imply how the General Counsel will ultimately argue the case.

Examples of Board decisions that might support issuance of complaint, but where
we also might want to provide the Board with an alternative analysis, include:
-

-

-

Concerted activity for mutual aid and protection
o Finding conduct was for mutual aid and protection where only one employee
had an immediate stake in the outcome (e.g., Fresh & Easy Neighborhood
Market, 361 NLRB No. 12 (2014) – individual sexual harassment claim)
o Finding no loss of protection despite obscene, vulgar, or other highly
inappropriate conduct (e.g., Pier Sixty, LLC, 362 NLRB No. 59 (2015))

Common employer handbook rules found unlawful
o Rules prohibiting “disrespectful” conduct (e.g., Casino San Pablo, 361 NLRB
No. 148 (2014))
o Rules prohibiting use of employer trademarks and logos (e.g., Boch Honda,
362 NLRB No. 83 (2015))
o No camera/recording rules (e.g., Rio-All Suites Hotel & Casino, 362 NLRB No.
190 (2015); Whole Foods Market, 363 NLRB No. 87 (2015))
o Rules requiring employees to maintain the confidentiality of workplace
investigations (e.g., Banner Estrella Medical Center, 362 NLRB No. 137
(2015))
o Other rules where the outcome would be different if Chairman Miscimarra’s
proposed substitution for the Lutheran Heritage test was applied (see dissent
in William Beaumont Hospital, 363 NLRB No. 162 (2016))
Purple Communications
o Finding that employees have a presumptive right to use their employer’s
email system to engage in Section 7 activities (361 NLRB No. 126 2014)

Quietflex
o Finding work stoppages protected under the Quietflex standard in a variety
of contexts (including the retail sales floor) and giving heavier weight to
those factors that tend to favor protection (e.g., Los Angeles Airport Hilton
Hotel & Towers, 360 NLRB No. 128 (2014); Nellis Cab Company, 362 NLRB No.
185 (2015); Wal-Mart Stores, Inc., 364 NLRB No. 118 (2016))
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-

-

-

-

-

-

Off-duty employee access to property
o Applying Republic Aviation to picketing by off-duty employees (e.g., Capital
Medical Center, 364 NLRB No. 69 (2016), equating picketing with handbilling
despite greater impact on legitimate employer interest (including patient
care concerns))
o Finding that access must be permitted under Tri-County unless employees
are excluded for all purposes, including where supervisor expressly
authorized access (e.g., Piedmont Gardens, 360 NLRB No. 100 (2014))
Conflicts with other statutory requirements
o Finding racist comments by picketers protected under Clear Pine Mouldings
because they were not direct threats (Cooper Tire & Rubber Co., 363 NLRB
No. 194 (2016))
o Finding social media postings protected even though employee’s conduct
could violate EEO principles (e.g., Pier Sixty, LLC, 362 NLRB No. 59 (2015))
Weingarten
o Expanding range of permissible conduct by union representatives in
Weingarten interviews (e.g., Fry’s Food Stores, 361 NLRB No. 140 (2015);
Howard Industries, 362 NLRB No. 35 (2015))
o Application of Weingarten in the drug testing context (e.g., Manhattan Beer
Distributors, 362 NLRB No. 192 (2015))
Disparate treatment of represented employees during contract negotiations
o Finding unlawful the failure to give a company-wide wage increase to newly
represented employees during initial contract bargaining, even though there
was no regular, established annual increase and the employer was concerned
that it would violate the Act if it unilaterally provided the increase to
represented employees (Arc Bridges, Inc., 362 NLRB No. 56 (2015))

Joint Employer
o Finding joint employer status based on evidence of indirect or potential
control over the working conditions of another employer’s employees
(Browning-Ferris Industries of California, Inc., d/b/a BFI Newby Island
Recyclery, 362 NLRB No. 186 (2015))
Successorship
o Finding Burns successorship based on the hiring of predecessor employees
that was required by local statute (e.g., GVS Properties, 362 NLRB No. 194
(2015))
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-

-

-

-

-

o Finding “perfectly clear” successorship where employer had effectively
communicated its intent to set new terms prior to inviting existing
employees to accept employment (e.g., Creative Vision Resources, 364 NLRB
No. 91 (2016))
o Finding “perfectly clear” successorship where predecessor employer (but not
successor) had communicated to employees that they would receive
comparable wages and benefits from successor (Nexeo Solutions, 364 NLRB
No. 44 (2016))

Unilateral changes consistent with past practice
o Finding unlawful unilateral changes after contract expiration where changes
were similar to employer’s earlier practice (e.g., E.I. Dupont de Nemours, 364
NLRB No. 113 (2016), overruling Courier-Journal, 342 NLRB 1093, 342 NLRB
1148 (2004))

Total Security
o Establishing duty to bargain before imposing discretionary discipline where
parties have not executed initial collective bargaining agreement (364 NLRB
No. 106 (2016))

Duty to provide witness statements to union
o Finding that witness statements must be disclosed if that would be
appropriate under the Detroit Edison balancing test (Piedmont Gardens, 362
NLRB No. 139 (2015), overruling Anheuser-Busch, 237 NLRB 982 (1984))

Dues check-off
o Establishing that the dues check-off obligation survives expiration of the
collective-bargaining agreement (Lincoln Lutheran of Racine, 362 NLRB No.
188 (2015))
Remedies
o Search for work and interim employment expenses recoverable regardless of
whether discriminatee had interim earnings (King Soopers, 364 NLRB No. 93
(2016))
o Employer required to remit dues unlawfully withheld without being able to
recoup them from employees (Alamo Rent-a-Car, 362 NLRB No. 135 (2015))

Fourth, new General Counsels have often identified novel legal theories that they
want explored through mandatory submissions to Advice. I have not yet identified any
such initiatives, but I have decided that the following memos shall be rescinded:
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GC 17-01 (General Counsel’s Report on the Statutory Rights of University Faculty
And Students in the Unfair Labor Practice Context)
GC 16-03 (Seeking Board Reconsideration of the Levitz Framework)

GC 15-04 (Report of the General Counsel Concerning Employer Rules)
GC 13-02 (Inclusion of Front Pay in Board Settlements)

GC 12-01 (Guideline Memorandum Concerning Collyer Deferral)
GC 11-04 (Default Language)

OM 17-02 (Model Brief Regarding Intermittent and Partial Strikes) (Regions should
submit cases involving intermittent strikes to Advice)
effect:

Likewise, the following initiatives set out in Advice memoranda are no longer in

- seeking to extend Purple Communications to other electronic systems (e.g., internet,
phones, instant messaging) if employees use those regularly in the course of their work

- seeking to overturn the Board’s Tri-cast doctrine regarding the legality of employer
statements to employees, during organizing campaigns, that they will not be able to discuss
matters directly with management if they select union representation
- seeking to overturn Oil Capitol and put the burden of proof on respondent to demonstrate
that a salt would not have remained with the employer for the duration of the claimed
backpay period

- arguing that an employer’s misclassification of employees as independent contractors, in
and of itself, violates Section 8(a)(1) (but Regions should submit to Advice any case where
there is evidence that the employer actively used the misclassification of employees to
interfere with Section 7 activity)
- seeking to overturn IBM and apply Weingarten in non-union settings

I hope this guidance is helpful, and I look forward to working with you.
/s/
P. B. R.

MEMORANDUM GC 18-02
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NLRB
FACT SHEET
Proposed Rule Regarding
the Standard for
Determining
Joint-Employer Status

OVERVIEW
The National Labor Relations Board’s (NLRB) proposed rule would change the standard for determining
whether one employer can be found to be a joint employer of another employer’s employees.

AT-A-GLANCE
The proposed rule reflects a return to the previously longstanding standard that an employer may be
considered a joint employer of another employer’s employees only if the two employers share or
codetermine the employees’ essential terms and conditions of employment, such as hiring, firing, discipline,
supervision, and direction.
The intent of the proposed rule is to foster predictability and consistency regarding determinations of
joint-employer status in a variety of business relationships, thereby promoting labor-management stability.
Since 2015, there has been instability in the law regarding whether a company shares or codetermines the
essential terms and conditions of another employer’s employees when it indirectly influences those terms
and conditions, has never invoked a contractual reservation of authority to set them, or has exercised
authority that is merely “limited and routine,” such as by instructing employees where and when to perform
work, but not how to perform it.
The change to current law that would be effectuated by the proposed rule, should it become final after
notice and comment, would be that a company could no longer be deemed to be a joint employer of another
employer’s workers based solely on its indirect influence, a contractual reservation of authority that the
company has never exercised, or its exercise of only “limited and routine” authority.
Under the National Labor Relations Act, the legal consequences of a joint-employer finding are significant.
The Board may compel a joint employer to bargain over the terms and conditions of employees employed
by another employer. Also, each company comprising the joint employer may be found jointly and severally
liable for the other’s unfair labor practices. And a finding of joint-employer status may determine whether
picketing directed at a particular business is primary and lawful, or secondary and unlawful.
The proposed rule reflects the Board’s initial view, subject to potential revision in response to comments,
that the Act’s purposes would not be furthered by drawing into a collective-bargaining relationship, or
exposing to joint-and-several liability, the business partner of an employer where the business partner does
not actively participate in decisions setting the employees’ wages, benefits, and other essential terms and
conditions of employment.

ADDITIONAL INFORMATION
The Board seeks public comment on all aspects of its proposed rule. As specified in the Notice of Proposed
Rulemaking, published in the Federal Register on September 14, 2018, public comments may be submitted
electronically or in hard copy.
The proposed rule may be found at:
https://www.federalregister.gov/documents/2018/09/14/2018-19930/definition-of-joint-employer
The Board will review the public comments and work to promulgate a final rule that clarifies the
joint-employer standard in a way that promotes meaningful collective bargaining and advances the purposes
of the Act.
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OFFICE OF THE GENERAL COUNSEL

MEMORANDUM GC 19-01

October 24, 2018

TO:

All Regional Directors, Officers-in-Charge,
and Resident Officers

FROM:

Peter B. Robb, General Counsel /s/

SUBJECT:

General Counsel’s Instructions Regarding Section 8(b)(1)(A) Duty of Fair
Representation Charges

The following memorandum explains the General Counsel’s position regarding
certain cases alleging union violations of the duty of fair representation under Section
8(b)(1)(A) of the Act.
We are seeing an increasing number of cases where unions defend Section
8(b)(1)(A) duty of fair representation charges at the Regional level by asserting a “mere
negligence” defense. Under extant Board law, a union breaches its duty of fair
representation to the bargaining unit it represents by engaging in conduct which is
arbitrary, discriminatory or in bad faith. See Vaca v. Sipes, 386 U.S. 171, 190 (1967). It
is well established that a union’s mere negligence, alone, does not rise to the level of
arbitrary conduct. See Teamsters Local 692 (Great Western Unifreight), 209 NLRB 446
(1974). On the other hand, perfunctory or arbitrary grievance handling can constitute
more than mere negligence, and thus violate Section 8(b)(1)(A). See Service Employees
Local 579 (Convacare of Decatur), 229 NLRB 692 (1977) (little or no investigation in
connection with a discharge grievance); Retail Clerks Local 324 (Fed Mart Stores), 261
NLRB 1086 (1982) (willfully misinforming or keeping a grievant uninformed of grievance
after committing to pursue arbitration). Similarly, a union’s failure to provide information
relating to a bargaining unit member’s grievance also may violate Section 8(b)(1)(A). See
Branch 529 Letter Carriers (USPS), 319 NLRB 879 (1995) (failure to provide grievance
forms pertaining to a grievance filed by the employee making the request violated the Act
where the employee communicated her interest in the information to the union and the
union raised no substantial countervailing interest in refusing to provide the documents).
Additionally, non-action may amount to a willful and unlawful failure to pursue a grievance.
See Union of Sec. Personnel of Hospitals and Health Related Facilities, 267 NLRB 974
(1983). The Board examines the totality of the circumstances in evaluating whether a
union’s grievance processing was arbitrary. See Office Employees Local 2, 268 NLRB
1353, 1354-56 (1984).
The General Counsel is committed to fair enforcement of the above-cited doctrines
and cases. In an effort to enable employees to better understand the duty owed by a
union representative and to help unions discern their duty owed to employees, the
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General Counsel offers the following clarification for Regions to apply in duty of fair
representation cases. In cases where a union asserts a mere negligence defense based
on its having lost track, misplaced or otherwise forgotten about a grievance, whether or
not it had committed to pursue it, the union should be required to show the existence of
established, reasonable procedures or systems in place to track grievances, without
which, the defense should ordinarily fail. 1
Similarly, a union’s failure to communicate decisions related to a grievance or to
respond to inquiries for information or documents by the charging party, in the General
Counsel’s view, constitutes more than mere negligence and, instead, rises to the level of
arbitrary conduct unless there is a reasonable excuse or meaningful explanation. 2 This
is so irrespective of whether the decisions, alone, would violate the duty of fair
representation. In addition, where a union ultimately communicates with the charging
party in a Section 8(b)(1)(A) duty of fair representation case only after he/she filed the
ULP charge, such post-hoc communications should not furnish the basis for dismissal on
grounds that the union’s conduct was mere negligence, nor should it be found to cure
earlier violations resulting from a failure to communicate.
The General Counsel is aware that the above-described approaches may be
inconsistent with the way Regional Directors may have been historically interpreting duty
of fair representation law. Going forward, Regions are directed to apply the above
principles to Section 8(b)(1)(A) duty of fair representation cases, and issue complaint
where appropriate.
If you have a question about any given case, please contact your AGC or Deputy
AGC in the Division of Operations-Management.
/s/
P.B.R.

As with any case, there may be extenuating or exceptional circumstances that, in considering the totality of the
conduct, nevertheless excuses the lack of an established procedure. Regions should carefully exercise their
discretion in making such a determination.
2
For example, where a union has responded to a grievant’s inquiry, but where the grievant is dissatisfied with the
response, the union’s subsequent failure to provide additional explanation to arguments already considered would
not, in and of itself, rise to the level of a violation.
1

STATE BAR SERIES

A View From The Bench: Judges Panel
Presented By:
Moderator: Matthew R. Simpson
Fisher & Phillips LLP
Atlanta, GA
Hon. Mark H. Cohen
Judge
U.S. District Court
Northern District of Georgia
Atlanta, GA

Chapter 2
1 of 28

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

IN RE:
CASES ASSIGNED TO
JUDGE MARK H. COHEN

STANDING ORDER REGARDING CIVIL LITIGATION
This case has been assigned to Judge Mark H. Cohen. The purpose of this
Order is to inform the parties and their counsel of the Court’s policies, practices,
and procedures. It is issued to promote the just and efficient determination of the
case. This Order, in combination with this Court’s Local Rules and the Federal
Rules of Civil Procedure (and, if applicable, the rules and practices of the assigned
magistrate judge 1), shall govern this case.

For all civil cases assigned to a Magistrate Judge of this District, that Magistrate
Judge’s rules and practices govern that case while so assigned.
1
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I.

Case Administration
A.

Contacting Chambers

Lynn Wood Beck, our Courtroom Deputy Clerk, is your principal point of
contact on matters relating to this case. Where possible, communication with Ms.
Beck should be by e-mail (Lynn_Beck@gand.uscourts.gov) or alternatively, by
telephone (404-215-1315). Mailed, couriered, and hand-delivered communications
should be addressed as follows:
Ms. Lynn Wood Beck
Courtroom Deputy Clerk
1921 United States Courthouse
75 Ted Turner Drive, S.W.
Atlanta, Georgia 30303-3309
If the parties are unable to reach Ms. Beck, they should call the chambers
main line (404-215-1310) for assistance. Neither the parties nor their counsel
should discuss the merits of the case with Ms. Beck or any of the Court’s law
clerks.
B.

Courtesy Copies of Documents

Except for emergency motions filed pursuant to the Local Rules of the
United States District Court for the Northern District of Georgia (“LR”),
specifically LR 7.2B, NDGa, or motions for temporary restraining orders, the
delivery of a hard copy of a document in addition to the electronically-filed copy is
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discouraged, as the Court prefers to rely on its electronic access to court filings.
Courtesy copies of such emergency motions and motions for temporary restraining
orders should be hand-delivered to chambers in Room 1921 on the 19th floor of
the Richard B. Russell Building or to the Courtroom Deputy Clerk at the aboveprovided address. The Court may occasionally request a courtesy copy of
pleadings but, if they are needed, Ms. Beck will contact counsel.
C.

Attorneys
1.

Local Counsel in Cases with Counsel Admitted Pro Hac
Vice

In the event that lead counsel has been admitted pro hac vice, local counsel
is required to be familiar with the case, and may be called upon to attend hearings
or participate in conferences on behalf of the lead counsel.
2.

Electronic Registration for All Counsel

All counsel, including counsel admitted pro hac vice, must register and
participate in the Court’s electronic filing system, the Case Management/Electronic
Case Filing (“CM/ECF”). See this Court’s Standing Order No. 04-01, found in
Appendix H of the LR.
3.

Leaves of Absence

Counsel are encouraged to review their calendars and submit as early as
possible any requests for leave of absence. Leave requests shall comply with
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LR 83.1E(3), NDGa. It is unnecessary to mail a copy to Chambers.
4.

Withdrawal or Substitution of Counsel

It is counsel’s responsibility to keep the Court informed of any change of its
status. Counsel should comply with LR 83.1, NDGa, when substituting or
withdrawing as counsel.
Counsel who do not comply with this Local Rule will not be allowed to
withdraw from the case until compliance is achieved.
5.

Corporate Representation

Corporate entities must be represented in court by an attorney. A corporate
officer may not represent the corporation unless that officer is also licensed to
practice law in the state of Georgia. See LR 83.1, NDGa. Failure to comply with
this rule can result in dismissal of a corporation’s complaint or default being
entered against the corporation.
6.

Ex Parte Communications

Counsel are prohibited from engaging in ex parte communications with the
Court or the Court’s staff. “Ex parte communications” mean any form of contact
with the Court outside the presence of the opposing party or opposing party’s
counsel. This includes, but is not limited to, telephone calls, written
correspondence, or in-person contact, by one party or party’s counsel. If counsel
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seeks court action, the appropriate procedure is to put the request in writing, in the
form of a motion, file the motion with the Clerk’s office, and serve the opposing
party or party’s counsel. See Fed. R. Civ. P. 5; LR 5.1 and 5.2, NDGa; see also LR
7.4, NDGa. (“Communications to judges seeking a ruling or order, including an
extension of time, shall be by motion and not by letter. A letter seeking such
action ordinarily will not be treated as a motion. Counsel shall not provide the
Court with copies of correspondence among themselves relating to matters in
dispute.”).
D.

Pro Se Litigants

Parties proceeding pro se (without an attorney) are ADVISED that they
must comply with the Federal Rules of Civil Procedure (“FED. R. CIV. P.”), as well
as the Local Rules of the United States District Court for the Northern District of
Georgia (“LR”). Pro se parties may obtain certain basic materials and hand-outs
from the Office of the Clerk of Court located on the 22nd Floor of the United
States Courthouse, 75 Ted Turner Drive, S.W., Atlanta, Georgia 30303. Many
documents are also available on the Court’s website at www.gand.uscourts.gov.
Pro se litigants may also utilize the law library located on the 23rd floor of the
United States Courthouse at the above-provided address.
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Counsel and pro se parties are prohibited from engaging in ex parte
communications with the Court or the Court’s staff. “Ex parte communications”
mean any form of contact with the Court outside the presence of the opposing
party or opposing party’s counsel. This includes, but is not limited to, telephone
calls, written correspondence, or in-person contact, by one party or party’s counsel.
If counsel or a pro se litigant seeks court action, the appropriate procedure is to put
the request in writing, in the form of a motion, file the motion with the Clerk’s
office, and serve the opposing party or party’s counsel. See FED. R. CIV. P. 5;
LR 5.1 and 5.2, NDGa; see also LR 7.4, NDGa. (“Communications to judges
seeking a ruling or order, including an extension of time, shall be by motion and
not by letter. A letter seeking such action ordinarily will not be treated as a
motion. Counsel [and pro se litigants] shall not provide the Court with copies of
correspondence among themselves relating to matters in dispute.”).
A pro se plaintiff is REQUIRED to provide the Clerk with an original of
any further pleadings or other papers filed with the Court after the complaint and is
further REQUIRED to SERVE upon the defendant(s) or counsel for the
defendant(s), by mail or by hand delivery under Rule 5 of the Federal Rules of
Civil Procedure, a copy of every additional pleading or other paper described in
Rule 5 of the Federal Rules of Civil Procedure. Once counsel for a defendant has
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appeared in the case, it is not necessary to serve the defendant individually; service
on counsel is sufficient.
Each pleading or paper described in Rule 5, including pleadings, papers
related to discovery required to be served, motions, notices, and similar papers,
shall include a certificate stating the date on which an accurate copy of that
pleading or document was mailed or hand-delivered to the defendant(s) or their
counsel. This Court shall disregard any papers submitted which have not been
properly filed with the Clerk, or which do not include a certificate of service. Pro
se parties are also ADVISED that, under LR 7, NDGa (“PLEADINGS
ALLOWED: FORM OF MOTIONS”), if the deadline for a response to a motion
passes without a response being filed, the motion is deemed unopposed. See LR
7.1B, NDGa. Furthermore, under LR 56.1, NDGa, the failure by a respondent to a
motion for summary judgment to contest the movant’s statement of material facts
will be taken as an admission of those facts not objected to in respondent’s
statement.
Pro se parties are further REQUIRED to keep the Court advised of their
current address and telephone number where they can be reached at all times
during the pendency of the lawsuit. LR 83.1D (3), NDGa., provides that counsel
and parties appearing pro se have, in all cases, a duty to notify the Clerk’s Office
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by letter of any change in address and/or telephone number. Per this rule, “[a]
failure to keep the clerk’s office so informed which causes a delay or otherwise
adversely affects the management of a civil case shall constitute grounds for
dismissal without prejudice or entry of a judgment by default.”
II.

Case Management
A.

Extensions of Time

The Court, with cooperation from counsel for the parties, is responsible for
processing cases toward prompt and just resolutions. To that end, the Court seeks
to set reasonable but firm deadlines. Motions for extension, whether opposed,
unopposed, or by consent, will not be granted as a matter of course. Parties
seeking an extension should explain with specificity the unanticipated or
unforeseen circumstances necessitating the extension and should set forth a
timetable for the completion of the tasks for which the extension is sought. Parties
should also indicate whether opposing counsel consents to the extension and, if so,
shall provide a proposed order. See also Section II.M, infra.
B.

Legal Citations

Legal citations should be in Bluebook Bluepages form (i.e., citations should
appear in the text of a brief immediately following the propositions they support,
not exclusively in footnotes or endnotes).
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C.

Labeling of Electronically-Filed Exhibits and Attachments

The parties should make every effort to label all electronically uploaded
exhibits and attachments according to their content to assist the Court in making its
ruling. For example, documents should be uploaded as Ex. A: Smith Deposition,
Ex. B: Employment Contract, and Ex. C: Jones Letter, rather than simply labeling
them Ex. A, Ex. B, and Ex. C.
D.

Electronic-Filing of Documents

Where possible, each party shall file its documents in CM/ECF in a textsearchable PDF format.
E.

Conferences

Scheduling, discovery, pre-trial, and settlement conferences promote
speedy, just, and efficient resolution of cases. Therefore, the Court encourages the
parties to request a conference when counsel believes that a conference will be
helpful and counsel has specific goals and an agenda for the conference.
Conferences may be requested by contacting the Courtroom Deputy Clerk.
F.

Early Planning Conference

LR 16.1, NDGa., provides that, prior to filing a Joint Preliminary Report and
Discovery Plan, lead counsel for all parties are required to confer in an effort to
settle the case, discuss discovery, limit issues, and discuss other matters addressed

Chapter 2
10 of 28

in the Joint Preliminary Report and Discovery Plan. This Early Planning
Conference may be conducted by lead counsel by telephone.
G.

Discovery
1.

General Principles

Counsel and pro se litigants should be guided by courtesy, candor, and
common sense, and should conform to the Federal Rules of Civil Procedure, the
Local Rules, and applicable orders in conducting discovery. In particular, counsel
and pro se litigants should have in mind the restrictions on the scope of discovery
stated in Federal Rule of Civil Procedure 26(b) and the good faith obligations
implicit in Rule 26(g). Direct and informal communication between counsel is
encouraged to facilitate discovery and resolve disputes.
All discovery must be served early enough so that the responses thereto are
due on or before the last day of the discovery period. Requests for extension of the
discovery period or deadlines within the discovery period must be made in
accordance with LR 26.2B, NDGa. Motions must be filed prior to the expiration
of the existing discovery period. The Court will not enforce the private agreements
between the parties and/or their counsel to conduct discovery beyond conclusion of
the discovery period. The Court also will not compel responses to discovery
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requests that were not served in time for responses to be made before the discovery
period ended.
The Court does not allow evidence at trial which was requested and not
revealed during the discovery period.
2.

Boilerplate and General Objections

Boilerplate objections in response to discovery requests are strictly
prohibited. Parties should not carelessly invoke the usual litany of rote objections;
i.e., attorney-client privilege, work-product immunity from discovery, overly
broad/unduly burdensome, irrelevant, not reasonably calculated to lead to the
discovery of admissible evidence.
Moreover, general objections are prohibited; i.e., a party shall not include in
a response to a discovery request a “Preamble” or a “General Objections” section
stating that the party objects to the discovery request “to the extent that” it violates
some rule pertaining to discovery; e.g., the attorney-client privilege, work product
immunity from discovery, the requirement that discovery requests be reasonably
calculated to lead to the discovery of admissible evidence, and the prohibition
against discovery requests that are vague, ambiguous, overly broad, or unduly
burdensome. Instead, each individual discovery request must be met with every
specific objection thereto, but only those objections that actually apply to that
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particular request. Otherwise, it is impossible for the Court or the party upon
whom the discovery response is served to know exactly what objections have been
asserted to each individual request. All such general objections shall be
disregarded by the Court.
Finally, a party who objects to a discovery request but then responds to the
request must indicate whether the response is complete; i.e., whether additional
information or documents would have been provided but for the objection(s). For
example, in response to an interrogatory, a party is not permitted to raise objections
and then state, “Subject to these objections and without waiving them, the response
is as follows . . . .” unless the party expressly indicates whether additional
information would have been included in the response but for the objection(s).
3.

Discovery Disputes

Notwithstanding LR 37.1, NDGa., prior to filing any motion related to
discovery, including but not limited to motions to compel discovery, to quash a
subpoena, for a protective order, or for sanctions (with the exception of unopposed,
consent, or joint motions to extend the discovery period), the movant, after
conferring with the respondent in a good-faith effort to resolve the dispute by
agreement, must contact Ms. Beck to notify her that there is a discovery dispute.
Ms. Beck will then schedule a conference call in which the Court will attempt to
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resolve the matter without the necessity of a formal motion, and a court reporter
will be provided by the Court to take down the conference call. The Court will
request that each side submit a brief, one-page statement of the issues in advance
of the conference call.
In addition, if any party has a dispute with a non-party (e.g., regarding a
subpoena), the party and the non-party must follow these instructions, and the
party must promptly inform the non-party of this discovery-dispute policy. If the
non-party requires the Court’s involvement in resolving the dispute, it should not
file a motion, but rather, should follow the procedure detailed in this subparagraph.
The Court usually is available by telephone to resolve objections and
disputes that arise during depositions. Counsel should not hesitate to call the Court
(404-215-1310) if a bona fide dispute arises during a deposition that the parties
cannot resolve despite a good-faith effort to do so.
H.

Confidentiality Agreements, Protective Orders, and Motions to
File Documents Under Seal

Because documents filed in Court are presumptively public, this Court
generally does not favor the filing of documents under seal. However, the Court
will agree to the sealing of documents that contain information protected from
disclosure by statute, personal information (such as Social Security numbers), trade
secrets, or sensitive security data. See also Standing Order No. 04-02 (regarding
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sensitive information and public access to case files). It should be noted that even
these exceptions to public filing usually do not require that entire documents or
pleadings be filed under seal, but only those portions of a pleading or document for
which protection is authorized.
If the parties find that a confidentiality agreement or protective order is
necessary, the parties must follow the practice for filing and sealing documents as
set forth in “Administrative Procedures for Filing, Signing, and Verifying
Pleadings and Papers by Electronic Means,” attached as Exhibit A to Standing
Order 16-01, and included in Appendix H of this Court’s Local Rules. See also LR
NDGa., App. H., Ex. A, Section II(J). Any proposed agreement or protective
order submitted for the Court’s consideration must include the following language:
Any documents (including briefs), tangible things or information
designated as Confidential that are submitted to the Court in support
of or in opposition to a motion or introduced at a hearing or during
trial may retain their protected confidential status only by order of the
Court in accordance with the procedures outlined in Appendix H of
the Local Rules of the Northern District of Georgia. Specifically, if a
party seeks to use information designated as confidential under this
protective order in filings before the Court, it is the burden of the
designating party to show “good cause” to the Court why the
confidential information should be filed under seal.
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I.

Motions for Temporary Restraining Order or Preliminary
Injunction

Any request for a temporary restraining order or for a preliminary injunction
must be made by separate motion. See also LR 7.1A(1), NDGa. A request for a
temporary restraining order or preliminary injunction found only in the complaint
will not be considered by the Court.
J.

Motions for Summary Judgment
1.

Record References

All citations to the record evidence should be contained in each party’s brief,
not just in the party’s statement of undisputed (or disputed) facts. When filing a
brief in support of or in opposition to a motion for summary judgment, the party
shall simultaneously file an electronic copy of the complete transcript of each
deposition referenced in the brief, and a notice of filing of the deposition
transcript(s).
The party should include in the brief, immediately following the deposition
reference, a citation indicating the page and line numbers of the transcript where
the referenced testimony can be found. The party should also attach to the brief a
copy of the specific pages of the deposition that are referenced in the brief. The
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party should not attach to the brief a copy of the entire deposition transcript. The
entire deposition transcript shall be filed separately under a notice of filing original
deposition transcript.
2.

Statement of Material Facts and Response

In addition to following the form instructions set out in LR 56.1(B), NDGa,
a party responding to a statement of material facts shall copy into its response
document the numbered statement to which it is responding and provide its
response to that statement immediately following. A party that chooses to reply to
a response shall copy into its reply document its original numbered statement of
material fact and the opposing party’s response, then provide its reply to that
statement immediately following.
K.

Requests for Oral Argument on Motions

In accordance with the Court’s Local Rules, motions are usually decided
without oral argument, but the Court will consider any request for hearing if the
party or parties requesting oral argument specify the particular reasons argument
may be helpful to the Court and what issues will be the focus of the proposed
argument. Moreover, the Court shall grant a request for oral argument on a
contested, substantive motion if the request states than an attorney who is less than
seven (7) years out of law school will conduct the oral argument on at least one
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substantial issue in the case, it being the Court’s belief that young attorneys need
more opportunities for Court appearances than they usually receive.
L.

Proposed Findings of Fact and Conclusions of Law

When counsel is required to submit proposed findings of fact and
conclusions of law (LR 16.4, B(25), NDGa.), in addition to electronically filing
same, counsel should provide an electronic copy thereof (in Microsoft Word
format) to the Courtroom Deputy Clerk, at Lynn_Beck@gand.uscourts.gov.
M.

Proposed Orders

For all consent, unopposed, or joint motions, the filing party shall include
therewith a proposed order granting the motion.
N.

Pretrial Order

The proposed consolidated Pretrial Order shall be filed no later than thirty
(30) days after the close of discovery, or entry of the Court’s ruling on any pending
motions for summary judgment, whichever is later, unless another specific date has
been set by the Court.
The statement of contentions in the Pretrial Order governs the issues to be
tried. Plaintiff should make certain that all theories of liability are explicitly stated,
together with the type and amount of each type of damage sought. The specific
actionable conduct should be set out and, in a multi-defendant case, the actionable

Chapter 2
18 of 28

conduct of each Defendant should be identified. Defendant should explicitly set
out any affirmative defenses upon which it intends to rely at trial, as well as satisfy
the above requirements with respect to any counterclaims.
Prior to listing questions which the parties request that the Court propound
to the jurors concerning their legal qualifications to serve or questions which the
parties wish to propound to the jurors on voir dire examination, please review the
qualifying and background questions listed in Exhibits A and B to this Order that
are regularly asked by the Court in all civil trials. Please do not duplicate any of
these questions in your proposed voir dire requests.
The exhibits intended to be introduced at trial shall be specifically identified.
The parties shall mark their exhibits using Arabic numbers (Plaintiff’s Exhibits 1
or Plaintiff Jones-1 if more than one plaintiff, for example). The parties shall
adhere to the guidelines of color coding of exhibit stickers set forth in LR 16.4, B
(19)(b), NDGa.
In listing witnesses or exhibits, a party may not reserve the right to
supplement their list nor may a party adopt another party’s list by reference.
Witnesses and exhibits not identified in the Pretrial Order may not be used during
trial unless a party can establish that the failure to permit their use would cause a
manifest injustice.
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In preparing the Pretrial Order, each party shall identify to opposing counsel
each deposition, interrogatory, or request to admit response, or portion thereof,
which the party expects to or may introduce at trial, except for impeachment. All
exhibits, depositions, and interrogatory and request to admit responses shall be
admitted at trial when offered unless the opposing party indicates an objection to it
in the Pretrial Order.
O.

Pretrial Conference

The Court will conduct a pretrial conference prior to trial. The purpose of
the conference is to simplify the issues to be tried and to rule on evidentiary
objections raised in the pretrial order and motions in limine.
At the pretrial conference, the parties will be required to identify the specific
witnesses that will be called in their case-in-chief. The Court may require the
parties to bring to the pretrial conference those exhibits they plan to introduce at
trial and to which there are objections, so that the Court may consider the
objections thereto.
Unless otherwise directed, all motions in limine (including Daubert motions)
shall be filed at least fourteen (14) days before the pretrial conference. Briefs in
opposition to motions in limine should be filed at least seven (7) days before the
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pretrial conference. Unless otherwise indicated, the Court will decide motions in
limine prior to or at the pretrial conference.
The attorneys for all parties are further directed to meet together by
agreement, initiated by counsel for the plaintiff, no later than ten (10) days before
the date of the pretrial conference to (1) discuss settlement, and (2) stipulate to as
many facts and issues as possible.
P.

Jury Trial

The Court usually is in session from 9:30 a.m. until 5:00 p.m. There will be
a fifteen (15) minute recess mid-morning and again mid-afternoon, as well as
a lunch break.
When the jury is in the courtroom, it is the Court’s and the litigants’
responsibility to use the jury’s time efficiently. If matters need to be taken up
outside the presence of the jury, they should be raised during breaks or before the
start of the trial day.
Voir dire will be conducted as follows. In civil cases that are not expected
to last more than one week, the Court will empanel eight jurors. The panel from
which the eight will be selected will normally consist of eighteen to twenty
prospective jurors. The Court will empanel additional jurors for cases expected to
last more than one week. The number to empanel will be determined after
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receiving input from the parties. Except in unusual circumstances, no alternates
will be empaneled for civil cases.
During voir dire, the Court will briefly inform the jury of the name and
nature of the case and ask a series of qualifying questions contained in the list
attached as Exhibit A. Counsel may request that additional qualifying questions be
asked by the Court. The Court will then ask each juror to verbally respond to a
series of background questions that are contained in the list attached as Exhibit B.
Following the qualifying and background questions asked by the Court, counsel for
each side will be permitted to question the jurors collectively and/or individually
using voir dire questions previously approved by the Court and to question any
juror as a follow-up to that juror’s previous response to a qualifying or background
question.
The jury will then be excused from the courtroom for a fifteen (15) minute
recess to permit counsel time to review their notes prior to striking the jury. All
challenges for cause will be heard at this time. Prior to returning the jury to the
courtroom, the Court will consider any requests by counsel to ask any brief followup questions to any particular juror(s). After the Court rules on any such requests,
the jury will be brought back into the courtroom.
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After the Court asks any necessary follow-up questions, counsel shall strike
the jury. Each side shall be entitled to three (3) peremptory strikes. The
Courtroom Deputy Clerk will pass the peremptory strike sheet back and forth
between counsel, beginning with plaintiff, and counsel will write one juror number
to be stricken. This will continue until each side has exercised its allotted strikes.
The Court will then call the names of the jurors who have been selected, and they
shall take a seat in the jury box. At this time, counsel may make motions
challenging the makeup of the jury at a sidebar. The remaining panel will be
excused, and the selected jury will be sworn.
Opening statements generally are limited to twenty (20) minutes per side.
Closing arguments generally are limited to thirty (30) minutes per side. Parties
requesting more time for these presentations must seek leave of Court at the
pretrial conference.
It is each party’s responsibility to have enough witnesses on hand for each
day’s proceedings.
To assist the Court Reporter, all communications to the Court should be
made before a microphone from a position at counsel table or from the lectern.
During trial, a portable microphone is available that will allow counsel to move
about the courtroom. Any witness not testifying from the witness stand must also
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use a portable microphone.
Arrangements with the Courtroom Deputy Clerk for the use of chalkboards,
view boxes, tripods, or other visual aids should be made sufficiently in advance so
that they may be set up while court is not in session.
Exhibits must be examined and marked before trial in compliance with LR
16.4, NDGa. Exhibits need not be shown to counsel during trial for the purpose of
interposing objections or foundational inquires. A notebook containing all exhibits
should be tendered to the Courtroom Deputy Clerk prior to the start of trial, for use
by the Judge on the bench during proceedings.
Because enlarged exhibits and demonstrative boards are often placed on an
easel in front of the jury and thus out of the Court’s view, it would be helpful if
counsel, when showing such an exhibit or board to the jury, would provide the
Court with a small (e.g., letter or legal-sized) copy of the exhibit or board so the
Court can view its contents.
All papers intended for the Judge should be handed to the Courtroom
Deputy Clerk, who will pass them to the Judge. Counsel are not required to obtain
permission from the Judge to approach a witness in order to show the witness an
exhibit or other document.
Only one attorney per party may object to the testimony of a witness being
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questioned by an opposing party. The objection must be made by the attorney who
has conducted or is to conduct the examination of the witness.
Offers or requests for stipulations should be made privately, not within the
hearing of the jury.
Counsel should refrain from putting any matter before the jury in the form of
a question that counsel knows or expects will be subject to an objection that is
likely to be sustained. Such matters should be taken up with the Court outside the
presence of the jury.
Counsel should not ordinarily make motions in the presence of the jury.
Such matters may be raised at the first recess or at sidebar. A motion for mistrial
must be made immediately, but the Court may require argument at the next recess
or excuse the jury. When making an objection, counsel shall state only the legal
basis of the objections (e.g., “leading” or “hearsay”) and should not elaborate,
argue, or refer to other evidence unless asked to do so by the Judge.
Counsel are prohibited from addressing comments or questions to each
other. All arguments, objections, and motions should be addressed to the Court.
The Court expects approximately six hours of testimony per day in jury trials
and will not allow sidebar conferences or lengthy hearings outside the presence of
the jury to disrupt the orderly presentation of evidence.

Chapter 2
25 of 28

A single, unified set of requests to charge and proposed verdict forms are
required to be filed no later than seven (7) days before the date of trial and emailed
to the Courtroom Deputy Clerk in Microsoft Word format. Where a proposed
instruction is not agreed upon, the parties should indicate who is proposing the
instruction and the legal basis for the instruction and for the other party’s
opposition to the instruction. Counsel must use the Eleventh Circuit Pattern Jury
Instructions, if applicable. If state law applies, counsel shall use the Suggested
Pattern Jury Instructions by the Council of Superior Court Judges of Georgia.
Charges for which there is not a pattern charge must contain citations to the legal
authorities supporting the charge requested.
Q.

Courtroom Technology

Our courtroom has various electronic equipment for use by counsel at trial.
For more information on the equipment, or to schedule an opportunity to test the
equipment, please contact the Courtroom Deputy Clerk. It is the parties’
responsibility to make sure they know how to use the equipment available, to have
the cables necessary to hook up their equipment, and to ensure that their equipment
will interface with the Court’s technology.
A Court order is required to bring boxes of exhibits, electronic devices such
as projectors or laptops, etc. (virtually anything necessary for use at trial) into the
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courthouse.2 The parties should file a motion, with proposed order, detailing the
equipment they wish to bring into the courtroom. This should be done not less
than three (3) business days prior to the hearing or trial, to allow for proper
notification to the United States Marshals Service.
IT IS SO ORDERED this 5th day of September, 2018.

____________________________________
MARK H. COHEN
United States District Judge

Members of the Northern District of Georgia’s Bar may apply for an attorney ID
card (commonly referred to as the “Blue Card”). The Blue Card will allow
approved attorneys to bring cellular telephones with cameras and some other
electronic equipment into the courthouse without a court order. The procedure for
obtaining a Blue Card is explained on the Court’s website under the “Attorney
Information” page. Please contact the U.S. Marshals Service to clarify what
equipment attorneys are permitted to bring into court with a Blue Card.
2
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QUALIFYING QUESTIONS
1.

Does any member of the panel know or are you related to (Plaintiffs
attorney)?

2.

Does any member of the panel know any employees of, or has any member
of the panel or their immediate family worked for or been represented by the

3.

Does any member of the panel know or are you related to (Defendant's
attorney)?

4.

Does any member of the panel know any employees of, or has any member
of the panel or their immediate family worked for or been represented by the
law firm of

?

�������

5.

Does anyone know or are you related to Plaintiff in the case?

6.

Does anyone know or are you related to Defendant in the case?

7.

Does anyone know any of the following individuals who may be witnesses
in this case? [Witnesses listed]

8.

Does anyone believe you know anything about this case or that you have
heard anything about this case before coming to Court today?

9.

Is there any member of the panel who would not accept the law as I give it to
you in my instructions even if you disagree with the law?

10.

Is there any member of the panel who has any special disability or problem
that would make serving as a member of this jury difficult or impossible?

11.

Does any juror hold any belief, religious or otherwise, which discourages or
prevents jury service?

Exhibit A
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BACKGROUND QUESTIONS
1.

State your name.

2.

(a )
(b)

In what city and county do you live?
How long have you lived there?

(c)

What was your previous county of residence and how long did you
live there?
Are you employed?

3.

4.

(a)
(b)
(c)
(d)
(e )
(a)
(b)

If so, tell us what kind of work you do--whether you work for
someone else or are you self-employed?
If you work for someone else, for whom do you work?
If you are retired, what kind of work did you do before you retired.
Tell us briefly where else you have worked in the last twelve years.
Are you married?
If so, is your spouse employed outside the home? If so, what kind of
work does your spouse do and who is your spouse's employer?
Do you have children?
If so, tell us their ages.
If they are employed, tell us who they work for and what kind of work
they do.

5.

(a )
(b)
(c)

6.

What is your educational background?

7.

Have you ever served on a jury before? If so:
When?
(a)
Where?
(b)
What type of case?
(c)
Were you the foreperson?
d
)
(
Have you ever served on a jury that deadlocked and could not reach a
(e)
verdict?

8.

Have you ever served on a grand jury before?
Were you the foreperson?
( a)
Did you ever serve in the military? If so, state the branch and years of
service.
Have you ever been a party to a lawsuit other than a suit for divorce or child
custody?

9.
10.

Exhibit B

STATE BAR SERIES

Recent Developments At U.S. Department Of Labor
Presented By:
Moderator: Tremelle I. Howard
Deputy Regional Solicitor
U.S. Department of Labor
Office of the Solicitor
Atlanta, GA
Panelists:
Ucheakpunwa N. “Uche” Egemonye
Counsel
U.S. Department of Labor
Office of the Solicitor
Atlanta, GA
Robert M. Lewis, Jr.
Counsel
U.S. Department of Labor
Office of the Solicitor
Atlanta, GA
Charna C. Hollingsworth-Malone
Senior Trial Attorney
U.S. Department of Labor
Office of the Solicitor
Atlanta, GA
Jean C. Abreu
Trial Attorney
U.S. Department of Labor
Office of the Solicitor
Atlanta, GA
Shelly C. Anand
Trial Attorney
U.S. Department of Labor
Office of the Solicitor
Atlanta, GA
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WHAT%IS%LANGUAGE%ACCESS?%
• “Language access” refers to the process of eliminating obstacles to government
services and enforcement for limited English proficient individuals.

• Through providing language access to limited English proficient (LEP)

employers, employee-witnesses, and whistleblowers, DOL is working to
provide meaningful access to all parts of DOL’s litigation, regardless of
national origin.
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WHY$IS$IT$RELEVANT$TO$OUR$CASES?
• 1 in 10 working-age U.S. adults (19.2 million people aged 16 to 64) is limited English proficient.1
• According to the the 2010 census, Georgia’s LEP population increased 396% since 2000.
• Latinos are more likely to die on the job than all other American workers – this is true across every
occupation.2

• During 2017, Over 50% of contested OSHA cases in Region IV involved an LEP witness, employer, or
both.

• LEP populations are often victims of severe workers’ rights violations and workplace crimes such as labor
trafficking, forced labor, and involuntary servitude.3

Language'Access'in'Region'IV'SOL'

Employee Witnesses

• Interpreters0to0take0their0statements0during0
investigations
• Interpreters0to0communicate0with0them0as0
witnesses0during0litigation
• Translated0subpoenas should0they0be0ordered0to0
testify

Employers0

• Ensuring0due0process0by communicating0in0
individual’s0language0during0all0stages0of0
investigation,0settlement0negotiations,0and0
litigation.0
• For pro$se$employers,0this0may0mean0complaints,0
discovery0requests,0and0settlement0agreements0
are0translated,0and0settlement0discussions0are0
interpreted0

Whistleblowers

• Full disclosure0of0rights0of0whistleblowers0before,0
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NEW$SERVICES$&$$PRACTICES$IN$U.S.$
DOL REGION$IV$SOLICITOR’S$OFFICE

• Telephonic interpretation line
• Translated form documents and tag lines
• Centralized email for questions and challenges
• Advising client agencies on working with LEP individuals
• Training staff on using interpretation lines, working with interpreters, choosing translation services, and
best practices

• Data tracking on languages spoken in industries in Region IV
• Forthcoming comprehensive, written language access plan

PRACTICE(POINTERS(
1. If you are not fluent in the same language as your client, use a qualified interpreter.
2. Use licensed ( preferably “Certified”) interpreters and avoid informal ones (i.e. family
members and untested staff).
3. Protect Attorney-Client Privilege when working with interpreters. Require the
interpreter to sign a pledge to hold all information in confidence, protect the attorneyclient privilege, and not to advise the client.
4. Get training on how to work with an interpreter and make sure your staff interpreters
are trained and evaluated on both interpretation (oral) and translation (written) skills.
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PRACTICE(POINTERS((CONTINUED)
5. Hire a qualified interpreter for depositions and mediations; request a qualified
interpreter for all hearings and trials.
6. Ensure non-attorney bilingual staff do not engage in the unauthorized practice of law.
A staff member may act as your interpreter, but you need to ensure that the non-attorney
does not advise the client.
Remember your obligations to ensure quality communication and confidentiality to
your client pursuant to the Georgia Professional Rules of Conduct.

REFERENCES'
• JILL'H.'WILSON,'INVESTING(IN(ENGLISH(SKILLS:(THE(LIMITED(ENGLISH(PROFICIENT(WORKFORCE(
IN(U.S.(METROPOLITAN(AREAS((BROOKINGS'INSTITUTE'2014).'AVAILABLE(AT:'
HTTP://WWW.BROOKINGS.EDU/RESEARCH/REPORTS2/2014/09/ENGLISHASKILLS#/M10580

• LATINO(WORKERS(AT(RISK,'NPR'NEWS,'FEBRUARY'23,'2014.'AVAILABLE'AT:'
HTTP://WWW.NPR.ORG/2014/02/28/280773324/LATINOAWORKERSAATARISK

• LEGAL(HELP(FOR(SPEAKERS(OF(OTHER(LANGUAGES:(THREE(ETHICAL(TRAPS,'PAULA'M.'UYEHARA,''
CORNERSTONE,'VOL.'27,'1,'P.'9.'
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MINE%SAFETY%AND%HEALTH%ADMINISTRATION%(MSHA)%
UPDATE%
MSHA%JURISDICTION:%%RECENT%LEGAL%DEVELOPMENTS

UCHE%EGEMONYE
MSHA AND%WORKERS%COMPENSATION%COUNSEL
U.S.%DEPARTMENT%OF%LABOR%
OFFICE%OF%THE%SOLICITOR%– REGION%IV
DECEMBER%7,%2018

WHAT%DOES%MSHA%DO?
• MSHA works to “prevent death, illness and injury from mining

and promote safe and healthful workplaces for U.S. miners.”

• Develops and enforces safety and health rules for all U.S.

mines

• Provides technical, educational and other types of

assistance to mine operators
• Inspects U.S. mines
• Conducts accident, fatality, and whistleblower investigations
• Assesses and collects civil penalties
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MSHA%JURISDICTION
• MSHA has jurisdiction over
• coal and other mines
• (A) an area of land from which minerals are extracted in nonliquid form or, if
in liquid form, are extracted with workers underground, (B) private ways and
roads appurtenant to such area, and (C) lands, excavations, underground
passageways, shafts, slopes, tunnels and workings, structures, facilities,
equipment, machines, tools, or other property including impoundments,
retention dams, and tailings ponds, on the surface or underground, used in,
or to be used in, or resulting from, the work of extracting such minerals from
their natural deposits in nonliquid form, or if in liquid form, with workers
underground, or used in, or to be used in, the milling of such minerals, or the
work of preparing coal or other minerals, and includes custom coal
preparation facilities. In making a determination of what constitutes mineral
milling for purposes of this Act, the Secretary shall give due consideration to
the convenience of administration resulting from the delegation to one
Assistant Secretary of all authority with respect to the health and safety of
miners employed at one physical establishment.

1

5

2

4

WHAT%IS%A%MINE?

3
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MAXXIM%REBUILD
•

Maxxim Rebuild Co., LLC v. Sec’y of Labor et al., 848 F.3d 737 (6th
Cir. 2017)

•

Issue: Is an off-site mining equipment repair shop under MSHA
jurisdiction?

•

Holding: No, the off-site shop does not meet the definition of “coal
or other mine.” The shop does not extract coal or any other
mineral, and it does not prepare coal or any other mineral for use.

•

Significance: Limits MSHA jurisdiction “to locations and equipment
that are part of or adjacent to extraction, milling and preparation
sites” and overrules Commission decision in Jim Walter Resources,
22 FMSHRC 21 (2000), granting MSHA authority to inspect off-site
facilities, such as an off-site supply shop.

CRANESVILLE*AGGREGATES
• Sec’y of Labor v. Cranesville Aggregate Companies, Inc., 878 F.3d 25 (2d Cir. 2017)

• Issue: Does MSHA or OSHA have jurisdiction over a bag plant where activities consisted
mostly of mixing and bagging sand delivered from Cranesville’s Plant 5 where the sand
was first crushed, washed and screened?

• Holding: The bag plant’s activities fell “somewhere between the termination of the
milling cycle and beginning of the manufacturing cycle.” MSHA authority generally ends
when the milling process is complete and OSHA’s begins at manufacturing. The
Secretary’s argument that the bag plant’s activities are a manufacturing process (and
therefore, subject to OSHA inspections) is a reasonable construction of the Mine Act.

• Significance: Under the MSHA/OSHA MOU, drying is listed as milling; however, here the
Secretary successfully argued that drying processed material is not subject to the Mine
Act. Also, both MSHA and OSHA have jurisdiction in one facility – a maintenance shop
in the bag plant is under MSHA jurisdiction.
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FACTORS(TO(CONSIDER
• The Federal Mine Safety and Health Act of 1977, 30 U.S. C. § 801 et seq.
• The 1979 MSHA-OSHA Interagency Agreement, 44(Fed.(Reg.(22,(827((Apr.(17,(

1979),(amended&by 48(Fed(Reg.(7,(521((1983).(

• Case law
• Activities, processes, operations, equipment
• Location
• Fact specific

WHAT%IS%A%MINE?
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QUESTIONS?
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OFCCP:&Outreach&and&Transparency&Initiatives
Charna&C.&Hollingsworth=Malone
Senior&Trial&Attorney
Co=acting&Counsel&OFCCP

Introduction
ï New-directives-focused-on-more-transparency-in-OFCCP
Clear-Guidance-for-Contractor-Compensation-Practices
Ombuds Program-

ï Outreach-Efforts
Affirmative-Action-Program-Verification-Initiative
Contractor-Recognition-Programs
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Clear&Guidance&for&Contractor&Compensation&Practices
The&Agency’s&goal&is&to:
Be&more&transparent&about&
! similarly=situated&employees,&
! creating&pay&analysis&groups,&
! statistical&analysis&and&modeling

Encourage&effective&self=auditing
Facilitate&elimination&of&pay&discrimination

Ombuds Program
ï Responds0to0feedback0received0from0Compliance0Assistance0Town0Halls,0
stakeholder0meetings0and0Government0Accountability0Office020160
report
ï Goal
to0establish0a0mechanism0through0which0external0stakeholders0can0share00
their0concerns0about0a0particular0open0matter0or0provide0general0
feedback0or0recommendations0to0improve0the0administration0of0the
agency
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Affirmative*Action*Program*Verification*Initiative
ï GAO*found

AAP

ï Program*implements*a*verification*process*to*ensure*most*basic*
regulatory*requirement*<<a*written*affirmative*action*program*(AAP)*
and*annual*updates*to*that*program
ï Incorporate*as*criterion*in*neutral*scheduling*…*“free*riders”*are*more*
likely*to*be*scheduled*

Contractor(Recognition(Programs
ï Encourages(more(comprehensive(and(proactive(compliance(efforts.
ï Highlights(implementable(best(or(model(contractor(practices

Rewards(innovative
thought(leaders
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Questions?
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WAGE%AND%
HOUR
UPDATE

S TAT E B A R O F G E O R G I A
L A B O R A N D E M P L OY M E N T C O M M I T T E E C L E
DECEMBER 7, 2018
S H E L LY C . A N A N D , T R I A L AT T O R N E Y, U S D O L

MISCLASSIFICATION+AND+JOINT+EMPLOYMENT

• June 7, 2017, DOL withdrew Administrator’s Interpretation No. 2015-1 regarding
misclassification and Administrator’s Interpretation 2016-01 regarding joint employment
• Wage and Hour therefore no longer looks to or relies upon the AIs on joint employment or
misclassification of employees as independent contractors
• However, Wage and Hour Division continues to investigate misclassification and joint
employment under established case law.
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MISCLASSIFICATION+OF+EMPLOYEES+AS+
INDEPENDENT+CONTRACTORS
• Solis v. A± Nursetemps, Inc., No. 5:07-CV-182-OC-10PRL, 2013 WL 1395863, at *5 (M.D. Fla.
Apr. 5, 2013)
– This case involved a temporary health care staffing agency which placed nurses to work in
facilities in multiple states
– Eleventh Circuit decisions establish that the “economic realities test” is the standard to be
applied in determining whether a worker is an independent contractor. See Medrick v. Albert
Enterprises, Inc., 508 F.2d 297 (5th Cir.1975); Villarreal v. Woodham, 113 F.3d 202 (11th Cir.1997);
Freund v. Hi–Tech Satellite, Inc., 185 Fed. Appx. 782 (11th Cir. 2006)
– List 11 factors to consider
– No one factor is determinative in the economic realities test

A± NURSETEMPS,,INC.,CONTINUED…
(MISCLASSIFICATION)
• The right to hire and fire (taken from Villareal:
Court found that Nursetemps had sole control with
respect to selection of nurses to be assigned shifts
• Control of schedules/supervision: Nursetemps
controls schedules but not supervision
• Determining the rate and method of
payment: Nursetemps fixes the hourly rate it will
pay and pays the nurses directly
• Maintenance of Time Records: Time records
retained by Nursetemps to calculate pay
• Specialized Training/Skill: Being a nurse requires
highly specialized training/skill but members of the
public do not seek them out for private/individual
engagements. The nurse in this case were paid on an
hourly basis in settings like hospitals, nursing homes,
hospices
• Variation in terms of employment: no evidence
of variation from worker to worker

• Business organization of nurses: some nurses
had formed LLCs but evidence shows that they did
so at suggestion of Nursetemps and that it did not
change the day to day relationship between workers
and Nursetemps. No evidence of nurses offering
their services to the public
• Premises and Equipment: Neither nurses nor
Nursetemps provide equipment
• Employment of Others: Nurses did not employ
others to assist them
• Opportunity for profit or loss: no opportunity
for additional income or profit through exercise of
managerial skill/increased efficiency
• Permanency of the Relationship: Majority of
nurses have accepted work assignments on regular
basis for longer than a year
• Integral part of the Business: the work
performed by nurses was more than an integral part,
it was the whole of Nursetemps’ business
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OTHER&RECENT&M ISCLASS&CASES&AT&DOL
• Scantland v. Jeffry Knight Inc. 721, F.3d 1308 (11th Cir. 2013) (DOL filed amicus curiae)
– Dealt with technicians who installed and repaired cable for installation and repair service
contractor, Jeffry Knight Inc.
– Court applied a six factor economic realities test: finding that technicians were EEs
• Control, Opportunity for Profit or Loss, Investment in Equipment or Materials, Special
Skill, Duration of Relationship, Integral Part of Employer’s Business
• Acosta v. Off Duty Policy Services, Inc., No. 3-13-cv-935-DJH (pending in 6th Circuit)
– Appeal of district court ruling that security guards and traffic controllers were not
economically dependent on and thus not employees of employer
– Specifically some of the officers had separate income as they were sworn officers employed by
local law enforcement agencies
– DOL argues that district court conflates “economic dependence” with “primary source of
income” citing Superior Care, where the Court stated “employees may work for more than
one employer without losing their benefits under the FLSA”
– Economic dependence is only one of six factors

JOINT&EMPLOYMENT
• Layton v. DHL Express (USA), Inc., 686 F.3d 1172, 1176-78 (11th Cir. 2012)
– Drivers employed by contractor were used by carrier service to deliver packages and were not paid
overtime. Court found that drivers were not employees of DHL.
– Eight Factor Test :
• The nature and degree of control of the workers;
• The degree of supervision, direct or indirect, of the work;
• The power to determine the pay rates or the methods of payment of the workers;
• The right, directly or indirectly, to hire, fire, or modify the employment conditions of the
workers;
• Preparation of payroll and the payment of wages.
• ownership of the facilities where work occurred, and
• performance of a specialty job integral to the business
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LAYTON CONTINUED…
– Guiding Principles
• the question in “joint employment” cases is not whether the worker is more economically dependent on the
independent contractor or the [alleged employer], with the winner avoiding responsibility as an employer ....
[T]he focus of each inquiry must be on each employment relationship as it exists between the worker and
the party asserted to be a joint employer
• no one factor is determinative. The existence of a joint employment relationship depends on the economic
reality of all the circumstances.
• the factors are used because they are indicators of economic dependence. They are aids—tools to be used
to gauge the degree of dependence of alleged employees on the business to which they are connected ....
Thus, the weight of each factor depends on the light it sheds on the [ ]workers' economic dependence (or
lack thereof) on the alleged employer, which in turn depends on the facts of the case.
• a joint employment relationship is not determined by a mathematical formula .... The purpose of weighing the
factors is not to place each in either the contractor or the [alleged employer's] column, but to view them
qualitatively to assess the evidence of economic dependence, which may point to both.
• in considering a joint-employment relationship, we must not allow common-law concepts of employment to
distract our focus from economic dependency.

QUESTIONS?
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STATE BAR OF GEORGIA’S LABOR & EMPLOYMENT SECTION
2018 MENTORSHIP ACADEMY
Co-Sponsored by Georgia Chapter of National Employment Lawyers
Association
MENTEE APPLICATION
DEADLINE TO SUBMIT MENTEE APPLICATION-MAY 31, 2018

PERSONAL INFORMATION

Name: ____________________________________________________________________
Last
First
MI
Employer’s Address: ________________________________________________________
_________________________________________________________________________
City: ______________________________ State: ___________ Zip code: ____________
Phone: ____________________________ Cell Phone: ___________________________
Email: ____________________________ Law School Graduation Year: ______________
Bar Admission(s) & Date(s) Admitted: _________________________________________
How long have you practiced labor/employment law?
____________________________
Who do you primarily represent?
Union

Plaintiff/Employee

Employer

Government

Other (please explain) ________________________________________
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ELIGIBILITY REQUIREMENTS
To participate in the 2018 Mentorship Academy, mentees are expected to meet all of
the following program eligibility and attendance requirements. Please mark the box
next to each requirement to confirm your ability to meet these terms.
I am a current member of State Bar of Georgia’s Labor & Employment
Section and/or NELA-GA.
At least 50% of my practice is devoted to labor/employment law matters.
I have practiced labor/employment law for at least one year; but, not more
than five years
ATTENDANCE & PARTICIPATION REQUIREMENTS
program.

If selected, I will actively participate in all sessions required by the

I understand that participants are required to attend four (4) CLE training
sessions with the entire 2018 Mentorship Academy.
I will attend each of four CLE training sessions, to the extent possible. Once
provided the CLE training dates, I will request the necessary time off and file all
leave of absences in advance.
I have the full support of my employer for the required time off to attend
training sessions. My employer is aware of the requirement that I attend all sessions.
In addition to the training sessions, I understand there may be some
additional events including lunches, breakfasts, after-work networking events and I
will do my best to attend all additional events.
If selected, I am committed to being involved in future Mentorship Academy
programs as an alumni representative, mentor, or point of contact.
I agree to maintain my membership in State Bar of Georgia’s Labor &
Employment Section and/or NELA-GA the year following my participation in the
Mentorship Academy.
CONFIDENTIALITY AGREEMENT
I understand that a successful mentoring relationship is based on trust and
communication between myself and my mentor should be open and forthright.
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I will not disclose information gained from my mentoring relationship or
Mentorship Academy sessions in the presence of any unauthorized persons and such
information will remain confidential.
It is understood that some matters addressed during the Mentorship
Academy will tempt a person to engage in conversation that may breach the rule of
confidentiality. Therefore it is extremely important that everyone exercise
extreme care and not disclose or discuss confidential information with
unauthorized persons outside of the Mentorship Academy.
I have read, signed, understand, and agree to abide by the provisions of this
confidentiality agreement.
MENTEE QUESTIONNAIRE
(attached additional documents, if necessary)
1.   Why do you want to be accepted to the Mentorship Academy? ____________

2.   What knowledge, skills, or abilities would you like to strengthen by being a
part of the Mentorship Academy?
_____________________________________
____________________________________________________________________
3.   Have you ever participated in mentorship program before? Is yes, please
explain
___________________________________________________________
4.   Do you have a person(s) in mind for your mentor?
_______________________
5.   If possible, do you prefer a mentor in your geographic location? _________
If yes, within ______________ miles.
6.   Do you prefer a mentor that primarily represent the same type of parties?
________ If yes, check Employee/Plaintiff; Employer; Union,
Government Other (please explain) _________________________________
7.   Do you prefer a diverse mentor? If so, please indicate preferred gender,
race, LGBT, etc.________________________________________________
8.   Do you prefer a mentor with similar personal interests? _________________
List specifics:______________________________________________________
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9.   What other qualities are you looking for in a mentor? ___________________
_________________________________________________________________
10.   What qualities, attributes, or perspective would you provide to the
Mentorship Academy if selected?
_____________________________________
_________________________________________________________________
11.  Please attached a one-page explanation of why you would like to
participate in the Academy as a mentee.
OTHER
Do you have any dietary restrictions? _________ If yes, please specify
______________

Do you have any physical restrictions? ________ If yes, please
specify_______________

COMMITMENT STATEMENT AND SIGNATURE
(Unsigned applications will not be considered)
If selected to the 2018 Mentorship Academy, I will devote the time and resources
necessary to complete the program and participate to the best of my ability. I
acknowledge that I should attend all sessions of the program in order to graduate
from the Mentorship Academy. I understand and agree to all of the requirements
listed in this application.
My signature below indicates my commitment to the program and understanding of
the Mentorship Academy’s expectations and requirements.
Applicant Signature: ______________________________ Date: ____________________
APPLICATION DEADLINE IS MAY 31, 2018
Please return completed applications to Tamika Sykes, tamikasykes@sykeslawllc.com.
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CO-SPONSOR
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STATE BAR OF GEORGIA’S LABOR & EMPLOYMENT SECTION
2018 MENTORSHIP ACADEMY
Co-Sponsored by Georgia Chapter of National Employment Lawyers
Association
MENTOR APPLICATION
DEADLINE TO SUBMIT MENTOR APPLICATION-MAY 31, 2018
PERSONAL INFORMATION

Name: ____________________________________________________________________
Last
First
MI
Employer’s Address: ________________________________________________________
_________________________________________________________________________
City: ______________________________ State: ___________ Zip code: ____________
Phone: ____________________________ Cell Phone: ___________________________
Email: ____________________________ Law School Graduation Year: ______________
Bar Admission(s) & Date(s) Admitted: __________________________________________
How long have you practice labor/employment law? _____________________________
Who do you primarily represent?
Union

Plaintiff/Employee

Employer

Government

Other (please explain) ________________________________________

To participate in the 2018 Mentorship Academy, mentors are expected to meet all of
the following program eligibility and attendance requirements. Please mark the box
next to each requirement to confirm your ability to meet these terms.
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ELIGIBILITY REQUIREMENTS
I am a current member of the State Bar of Georgia’s Labor & Employment
Section and/or NELA-GA.
At least 50% of my practice is devoted to labor/employment law matters.
I have practiced labor/employment law for a sufficient time to be able to
mentor less experienced labor/employment lawyers.
ATTENDANCE & PARTICIPATION REQUIREMENTS
If selected, I will actively participate in all sessions required by the
program.
I understand that participants are required to attend four (4) CLE training
sessions with the entire 2018 Mentorship Academy.
I will attend each of four CLE training sessions, to the extent possible. Once
provided the CLE training dates, I will request the necessary time off and file all
leave of absences in advance.
I have the full support of my employer for the required time off to attend
training sessions. My employer is aware of the requirement that I attend all sessions.
In addition to the training sessions, I understand there may be some
additional events including lunches, breakfasts, after-work networking events and I
will do my best to attend all additional events.
If selected, I am committed to being involved in future Mentorship Academy
programs as an alumni representative, mentor, or point of contact.
I agree to maintain my membership in State Bar of Georgia’s Labor &
Employment Section and/or NELA-GA the year following my participation in the
Mentorship Academy.
CONFIDENTIALITY AGREEMENT
I understand that a successful mentoring relationship is based on trust and
communication between myself and my mentee should be open and forthright.
I will not disclose information gained from my mentoring relationship or
Mentorship Academy sessions in the presence of any unauthorized persons and such
information will remain confidential.
It is understood that some matters addressed during the Mentorship Academy
will tempt a person to engage in conversation that may breach the rule of
confidentiality. Therefore it is extremely important that everyone exercise
extreme care and not disclose or discuss confidential information with
unauthorized persons outside of the Mentorship Academy.
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I have read, signed, understand, and agree to abide by the provisions of this
confidentiality agreement.
MENTOR QUESTIONNAIRE
(attached additional documents, if necessary)
1.   Why do you want to be accepted to the Mentorship Academy? ____________
2.   What knowledge, skills, or abilities would you like to strengthen by being a
part of the Mentorship Academy? _____________________________________
____________________________________________________________________
3.   Have you ever participated in mentorship program before? Is yes, please
explain ___________________________________________________________
4.   Do you have a person(s) in mind for your mentor? _______________________
5.   If possible, do you prefer a mentor in your geographic location? _________
If yes, within ______________ miles.
6.   Do you prefer a mentor that primarily represent the same type of parties?
________ If yes, check Employee/Plaintiff; Employer; Union,
Government Other (please explain) _________________________________
7.   Are you interested in mentoring an attorney who belongs to a minority
group?? If so, please explain. ________________________________________
8.   Do you prefer a mentor with similar personal interests? _________________
List specifics:______________________________________________________
9.   What other qualities are you looking for in a mentor? ___________________
_________________________________________________________________
10.   What qualities, attributes, or perspective would you provide to the
Mentorship Academy if selected? _____________________________________
_________________________________________________________________
11.  Please attached a one-page explanation of why you would like to
participate in the Academy as a mentee.
OTHER
Do you have any dietary restrictions? _________
If yes, please specify __________________________________________________
Do you have any physical restrictions? ________
If yes, please specify__________________________________________________
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COMMITMENT STATEMENT AND SIGNATURE
(Unsigned applications will not be considered)
If selected to the 2018 Mentorship Academy, I will devote the time and resources
necessary to complete the program and participate to the best of my ability. I
acknowledge that I must attend all sessions of the program in order to graduate from
the Mentorship Academy. I understand and agree to all of the requirements listed in
this application.
My signature below indicates my commitment to the program and understanding of
the Mentorship Academy’s expectations and requirements.
Applicant Signature: ______________________________ Date: ____________________

APPLICATION DEADLINE IS MAY 31, 2018
Please return completed applications to Tamika Sykes, tamikasykes@sykeslawllc.com.

CO-SPONSOR
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I.

The Statistics
A.

Judicial Case Filings

The following statistics are taken from various editions of the Administrative Office of
the U.S. Courts, Table C-2, “U.S. District Courts—Civil Cases Commenced, by Basis of
Jurisdiction and Nature of Suit, During the 12-Month Periods Ending …” for various periods:
Twelve-Month
Period
1997 (12 mos. to 12/31/97)
1998 (12 mos. to 12/31/98)
1999 (12 mos. to 12/31/99)
2000 (12 mos. to 12/31/00)
2001 (12 mos. to 12/31/01)
2002 (12 mos. to 12/33/02)
2003 (12 mos. to 12/31/03)
2004 (12 mos. to 9/30/04)
2005 (12 mos. to 9/30/05)
2006 (12 mos. to 9/30/06)
2007 (12 mos. to 12/31/07)
2009 (12 mos. to 3/31/10)
2011 (12 mos. to 9/30/11)
2012 (12 mos. to 9/30/12)
2013 (12 mos. to 9/30/13)
2014 (12 mos. to 6/30/14)
2015 (12 mos. to 6/30/15)
2016 (12 mos. to 9/30/16)
2017 (12 mos. to 3/31/17)

Number of Employment Discrimination
Cases Filed in These 12 Months
__
24,174
23,299
22,412
21,111
21,062
20,972
20,040
19,746
16,930
14,353
13,107
13,523
16,909 (including ADA employment cases)
16,976 (including ADA employment cases)
15,266 (including ADA employment cases)
13,881 (including ADA employment cases)
14,260 (including ADA employment cases)
14,109 (including ADA employment cases)
14.093 (including ADA employment cases)

There are no comparable figures available for filings in State courts.
There were 8,375 FLSA actions, 6,651 ERISA actions, and 1,246 FMLA actions, filed in
Federal courts in the twelve months ending March 31, 2017. Source, Table C-2. These are not
included among the 14,093 employment cases filed in that period.
The Administrative Office also tracks percentage changes in the filings of different types
of cases. Its Table C-2A, “U.S. District Courts—Civil Cases Commenced, by Nature of Suit,
During the 12-Month Periods Ending September 30, 2012 Through 2016” reports that from the
twelve months ending September 30, 2015 to the twelve months ending September 30, 2016:
•
•
•
•
•

2.7% fewer employment discrimination cases were filed;
1.2% fewer FLSA cases were filed; and
5.5% fewer ERISA cases were filed; but
7.5% more ADA employment cases were filed; and
10.2% more FMLA cases were filed.
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There were 1,863 private-plaintiff ADA employment cases, and 9,763 private-plaintiff
employment discrimination cases, terminated in the twelve months ending September 30, 2016.
Of these:
•

1.5% of ADA employment cases reached trial, and

•

2.2% of employment discrimination cases reached trial.

Source: Table C-4, “U.S. District Courts—Civil Cases Terminated, by Nature of Suit and Action
Taken, During the 12-Month Period Ending September 30, 2016.”
The Administrative Office of the U.S. Courts data table entitled “United States District
Courts — National Judicial Caseload Profile” for the twelve months ending March 31, 2017
shows actions per authorized judgeship. There were 431 new civil filings, 102 criminal felony
filings, and 39 supervised release hearings, for a total of 573 new matters per judgeship in those
twelve months. This is an enormous workload. However, only 17 of the 573 new civil and
criminal matters were resolved by trial.
Only 8.4% of civil cases were more than three years old as of March 31, 2015. By March
31, 2017, that number had risen to 17.4%.
A total of 12.1% of all civil cases filed, excluding prisoner petitions were filed pro se.
Source: Table C-13, “Civil Pro Se And Non-Pro Se Filings, by District, During the 12-Month
Period Ending September 30, 2017.” That is an increase from 11.3% the year before, and means
that almost 1 out of every eight such as civil cases were filed pro se.
B.

EEOC Charge Filings

The following shows what has happened with EEOC charges during the year from FY
2016 through FY 2017:
Type
Total
Race
Color
Sex
National Origin
Religion
Retaliation—All
Statutes
Retaliation—Title VII
Age
Disability
Equal Pay Act
GINA

FY 2016

FY 2017

Difference

Change

91,503
32,309
3,102
26,934
9,840
3,825

84,254

-7,249
-3,781
138
-1,329
-1,541
-389

-7.9%
-11.7%
4.4%
-4.9%
-15.7%
-10.2%

42,018
33,082
20,857
28,073
1,075
238

41,097
32,023
18,376
26,838

-921

-2.2%

-1,059
-2,481
-1,235
-79
-32

-3.2%
-11.9%
-4.4%
-7.3%
-13.4%

28,528

3,240
25,605
8,299
3,436

996
206
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At least some offices of the EEOC are actively preventing charging parties from filing
charges of discrimination that should have been accepted. The Commission’s failure to police its
offices’ treatment of charging parties may be responsible for part or all of this reduced charge
intake.
II.

Cases to Watch in the U.S. Supreme Court (see SCOTUSBLOG.com)
A.

Does the Federal Arbitration Act Apply to Allegedly “Independent
Contractors” Driving Goods Away from Ports?

On October 3, 2018, the Court heard oral argument in New Prime Inc. v. Oliveira, No.
17-340. The issues presented are:
(1) Whether a dispute over applicability of the Federal Arbitration Act's Section 1
exemption is an arbitrability issue that must be resolved in arbitration pursuant to a valid
delegation clause; and (2) whether the FAA's Section 1 exemption, which applies on its
face only to “contracts of employment,” is inapplicable to independent contractor
agreements.
B.

Does the Federal Arbitration Act Allow a Court to Deny Enforcement of an
Arbitration Agreement on a “Wholly Groundless” But Delegated Claim of
Arbitrability

On October 29, 2018, the Court will hear oral argument in Henry Schein Inc. v. Archer
and White Sales Inc., No. 17-1272. The question presented is:
Whether the Federal Arbitration Act permits a court to decline to enforce an agreement
delegating questions of arbitrability to an arbitrator if the court concludes the claim of
arbitrability is “wholly groundless.”
C.

Does the Federal Arbitration Act Allow Class Arbitration Where the
Agreement is Silent?

On October 29, 2018, the Court will hear oral argument in Lamps Plus Inc. v. Varela, No.
17-988. The issue presented is:
Whether the Federal Arbitration Act forecloses a state-law interpretation of an arbitration
agreement that would authorize class arbitration based solely on general language
commonly used in arbitration agreements.
D.

Application of the ADEA to Political Subdivisions of a State

On October 1, 2018, the Court heard oral argument in Mount Lemmon Fire District v.
Guido, No. 17-587. The issue presented is:
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Whether, under the Age Discrimination in Employment Act, the same 20-employee
minimum that applies to private employers also applies to political subdivisions of a
state, as the U.S. Courts of Appeals for the 6th, 7th, 8th and 10th Circuits have held, or
whether the ADEA applies instead to all state political subdivisions of any size, as the
U.S. Court of Appeals for the 9th Circuit held in this case.
III.

The Constitution and Statutes
A.

The First Amendment
1.

Requiring Speech by Public Employees

Janus v. Am. Fed'n of State, Cty., & Mun. Employees, Council 31, --- U.S. ----, 138 S. Ct.
2448, 2459–60, 201 L. Ed. 2d 924 (2018), held 5-4 that public employees may not be required to
pay “agency fees” to public-sector unions. The court summarized its holdings:
Under Illinois law, public employees are forced to subsidize a union, even if they
choose not to join and strongly object to the positions the union takes in collective
bargaining and related activities. We conclude that this arrangement violates the free
speech rights of nonmembers by compelling them to subsidize private speech on matters
of substantial public concern.
We upheld a similar law in Abood v. Detroit Bd. of Ed., 431 U.S. 209, 97 S.Ct.
1782, 52 L.Ed.2d 261 (1977), and we recognize the importance of following precedent
unless there are strong reasons for not doing so. But there are very strong reasons in this
case. Fundamental free speech rights are at stake. Abood was poorly reasoned. It has led
to practical problems and abuse. It is inconsistent with other First Amendment cases and
has been undermined by more recent decisions. Developments since Abood was handed
down have shed new light on the issue of agency fees, and no reliance interests on the
part of public-sector unions are sufficient to justify the perpetuation of the free speech
violations that Abood has countenanced for the past 41 years. Abood is therefore
overruled.
Justice Alito wrote for the Court, joined by the Chief Justice and Justices Kennedy, Thomas. And
Gorsuch. Justice Sotomayor filed a dissenting opinion. Justice Kagan filed a dissenting opinion,
joined by Justices Ginsburg, Breyer, and Sotomayor.
2.

Requiring Speech by Pregnancy Crisis Centers

Nat'l Inst. of Family & Life Advocates v. Becerra, -- U.S. ----, 138 S. Ct. 2361, 201 L. Ed.
2d 835 (2018), reversed the denial of a preliminary injunction and held plaintiffs had a
reasonable likelihood of success on their claim that notice requirements imposed by California
law on pregnancy crisis centers violated the First Amendment. Writing for the Court, Justice
Thomas summarized the background of the case:
The California Reproductive Freedom, Accountability, Comprehensive Care, and
Transparency Act (FACT Act) requires clinics that primarily serve pregnant women to
provide certain notices. Cal. Health & Safety Code Ann. § 123470 et seq. (West 2018).
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Licensed clinics must notify women that California provides free or low-cost services,
including abortions, and give them a phone number to call. Unlicensed clinics must
notify women that California has not licensed the clinics to provide medical services. The
question in this case is whether these notice requirements violate the First Amendment.
Id. at 2368. The Court first held that the requirements were content-based restrictions on speech
that are normally subject to strict scrutiny:
The First Amendment, applicable to the States through the Fourteenth
Amendment, prohibits laws that abridge the freedom of speech. When enforcing this
prohibition, our precedents distinguish between content-based and content-neutral
regulations of speech. Content-based regulations “target speech based on its
communicative content.” … As a general matter, such laws “are presumptively
unconstitutional and may be justified only if the government proves that they are
narrowly tailored to serve compelling state interests.” Ibid. This stringent standard
reflects the fundamental principle that governments have “‘no power to restrict
expression because of its message, its ideas, its subject matter, or its content.’” …
.
The licensed notice is a content-based regulation of speech. By compelling
individuals to speak a particular message, such notices “alte[r] the content of [their]
speech.” … Here, for example, licensed clinics must provide a government-drafted script
about the availability of state-sponsored services, as well as contact information for how
to obtain them. One of those services is abortion—the very practice that petitioners are
devoted to opposing. By requiring petitioners to inform women how they can obtain
state-subsidized abortions—at the same time petitioners try to dissuade women from
choosing that option—the licensed notice plainly “alters the content” of petitioners'
speech. …
Id. at 2371. The Court then explained that the Ninth Circuit had applied rational-basis scrutiny
instead of strict scrutiny because of its view that there was a “professional speech” exception to
the strict-scrutiny requirement, a view joined by the Third and Fourth Circuits as well, id.,, and
then rejected that view:
But this Court has not recognized “professional speech” as a separate category of
speech. Speech is not unprotected merely because it is uttered by “professionals.” This
Court has “been reluctant to mark off new categories of speech for diminished
constitutional protection.” … And it has been especially reluctant to “exemp[t] a category
of speech from the normal prohibition on content-based restrictions.” … This Court's
precedents do not permit governments to impose content-based restrictions on speech
without “‘persuasive evidence ... of a long (if heretofore unrecognized) tradition’” to that
effect. …
This Court's precedents do not recognize such a tradition for a category called
“professional speech.” This Court has afforded less protection for professional speech in
two circumstances—neither of which turned on the fact that professionals were speaking.
First, our precedents have applied more deferential review to some laws that require
professionals to disclose factual, noncontroversial information in their “commercial
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speech.” … Second, under our precedents, States may regulate professional conduct,
even though that conduct incidentally involves speech. … But neither line of precedents
is implicated here.
Id. at 2371-72 (citations omitted). After distinguishing these situations, the Court sated:
The licensed notice at issue here is not an informed-consent requirement or any
other regulation of professional conduct. The notice does not facilitate informed consent
to a medical procedure. In fact, it is not tied to a procedure at all. It applies to all
interactions between a covered facility and its clients, regardless of whether a medical
procedure is ever sought, offered, or performed. If a covered facility does provide
medical procedures, the notice provides no information about the risks or benefits of
those procedures. Tellingly, many facilities that provide the exact same services as
covered facilities—such as general practice clinics, see § 123471(a)—are not required to
provide the licensed notice. The licensed notice regulates speech as speech.
Id. at 2373-74. Justice Thomas wrote for the Court, joined by the Chief Justice Justices Kennedt,
Alito, and Gorsuch. Justice Kennedy also wrote a separate concurrence joined by the Chief
Justice and Justices Alito and Gorsuch, Justice Breyer filed a dissenting opinion, joined by
Justices Ginsburg, Sotomayor, and Kagan.
Comment by Richard Seymour on Nat'l Inst. of Family & Life Advocates v.
Becerra: This decision seems to me to bear directly on the ongoing controversy on the new
American Bar Association Model Rule of Professional Conduct 8.4(g). Vermont is the only
State to have adopted the rule, and several have rejected it on First Amendment and other
grounds.

3.

Religious Neutrality

Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm'n, --- U.S. ----, 138 S. Ct.
1719, 1723–24, 201 L. Ed. 2d 35 (2018), reversed the decision of the Colorado Court of Appeals
enforcing the remedial order oif the Colorado Civil Rights Commission. Justice Kennedy,
writing for the Court, summarized his decision:
In 2012 a same-sex couple visited Masterpiece Cakeshop, a bakery in Colorado,
to make inquiries about ordering a cake for their wedding reception. The shop's owner
told the couple that he would not create a cake for their wedding because of his religious
opposition to same-sex marriages—marriages the State of Colorado itself did not
recognize at that time. The couple filed a charge with the Colorado Civil Rights
Commission alleging discrimination on the basis of sexual orientation in violation of the
Colorado Anti–Discrimination Act.
The Commission determined that the shop's actions violated the Act and ruled in
the couple's favor. The Colorado state courts affirmed the ruling and its enforcement
order, and this Court now must decide whether the Commission's order violated the
Constitution.
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The case presents difficult questions as to the proper reconciliation of at least two
principles. The first is the authority of a State and its governmental entities to protect the
rights and dignity of gay persons who are, or wish to be, married but who face
discrimination when they seek goods or services. The second is the right of all persons to
exercise fundamental freedoms under the First Amendment, as applied to the States
through the Fourteenth Amendment.
The freedoms asserted here are both the freedom of speech and the free exercise
of religion. The free speech aspect of this case is difficult, for few persons who have seen
a beautiful wedding cake might have thought of its creation as an exercise of protected
speech. This is an instructive example, however, of the proposition that the application of
constitutional freedoms in new contexts can deepen our understanding of their meaning.
One of the difficulties in this case is that the parties disagree as to the extent of the
baker's refusal to provide service. If a baker refused to design a special cake with words
or images celebrating the marriage—for instance, a cake showing words with religious
meaning—that might be different from a refusal to sell any cake at all. In defining
whether a baker's creation can be protected, these details might make a difference.
The same difficulties arise in determining whether a baker has a valid free
exercise claim. A baker's refusal to attend the wedding to ensure that the cake is cut the
right way, or a refusal to put certain religious words or decorations on the cake, or even a
refusal to sell a cake that has been baked for the public generally but includes certain
religious words or symbols on it are just three examples of possibilities that seem all but
endless.
Whatever the confluence of speech and free exercise principles might be in some
cases, the Colorado Civil Rights Commission's consideration of this case was
inconsistent with the State's obligation of religious neutrality. The reason and motive for
the baker's refusal were based on his sincere religious beliefs and convictions. The
Court's precedents make clear that the baker, in his capacity as the owner of a *1724
business serving the public, might have his right to the free exercise of religion limited by
generally applicable laws. Still, the delicate question of when the free exercise of his
religion must yield to an otherwise valid exercise of state power needed to be determined
in an adjudication in which religious hostility on the part of the State itself would not be a
factor in the balance the State sought to reach. That requirement, however, was not met
here. When the Colorado Civil Rights Commission considered this case, it did not do so
with the religious neutrality that the Constitution requires.
Given all these considerations, it is proper to hold that whatever the outcome of
some future controversy involving facts similar to these, the Commission's actions here
violated the Free Exercise Clause; and its order must be set aside.
The opinion is also noteworthy for its recognition of the dignity of gay individuals and couples
under the law, and the right of individuals with opposing religious views to refuse to engage in
expressions protected by the First Amendment but not to discriminate where no such expressions
are involved:
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Our society has come to the recognition that gay persons and gay couples cannot
be treated as social outcasts or as inferior in dignity and worth. For that reason the laws
and the Constitution can, and in some instances must, protect them in the exercise of their
civil rights. The exercise of their freedom on terms equal to others must be given great
weight and respect by the courts. At the same time, the religious and philosophical
objections to gay marriage are protected views and in some instances protected forms of
expression. As this Court observed in Obergefell v. Hodges, 576 U.S. ––––, 135 S.Ct.
2584, 192 L.Ed.2d 609 (2015), “[t]he First Amendment ensures that religious
organizations and persons are given proper protection as they seek to teach the principles
that are so fulfilling and so central to their lives and faiths.” Id., at ––––, 135 S.Ct., at
2607. Nevertheless, while those religious and philosophical objections are protected, it is
a general rule that such objections do not allow business owners and other actors in the
economy and in society to deny protected persons equal access to goods and services
under a neutral and generally applicable public accommodations law. See Newman v.
Piggie Park Enterprises, Inc., 390 U.S. 400, 402, n. 5, 88 S.Ct. 964, 19 L.Ed.2d 1263
(1968) (per curiam ); see also Hurley v. Irish–American Gay, Lesbian and Bisexual
Group of Boston, Inc., 515 U.S. 557, 572, 115 S.Ct. 2338, 132 L.Ed.2d 487 (1995)
(“Provisions like these are well within the State's usual power to enact when a legislature
has reason to believe that a given group is the target of discrimination, and they do not, as
a general matter, violate the First or Fourteenth Amendments”).
When it comes to weddings, it can be assumed that a member of the clergy who
objects to gay marriage on moral and religious grounds could not be compelled to
perform the ceremony without denial of his or her right to the free exercise of religion.
This refusal would be well understood in our constitutional order as an exercise of
religion, an exercise that gay persons could recognize and accept without serious
diminishment to their own dignity and worth. Yet if that exception were not confined,
then a long list of persons who provide goods and services for marriages and weddings
might refuse to do so for gay persons, thus resulting in a community-wide stigma
inconsistent with the history and dynamics of civil rights laws that ensure equal access to
goods, services, and public accommodations.
It is unexceptional that Colorado law can protect gay persons, just as it can protect
other classes of individuals, in acquiring whatever products and services they choose on
the same terms and conditions as are offered to other members of the public. And there
are no doubt innumerable goods and services that no one could argue implicate the First
Amendment. Petitioners conceded, moreover, that if a baker refused to sell any goods or
any cakes for gay weddings, that would be a different matter and the State would have a
strong case under this Court's precedents that this would be a denial of goods and services
that went beyond any protected rights of a baker who offers goods and services to the
general public and is subject to a neutrally applied and generally applicable public
accommodations law. See Tr. of Oral Arg. 4–7, 10.
Phillips claims, however, that a narrower issue is presented. He argues that he had
to use his artistic skills to make an expressive statement, a wedding endorsement in his
own voice and of his own creation. As Phillips would see the case, this contention has a
significant First Amendment speech component and implicates his deep and sincere
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religious beliefs. In this context the baker likely found it difficult to find a line where the
customers' rights to goods and services became a demand for him to exercise the right of
his own personal expression for their message, a message he could not express in a way
consistent with his religious beliefs.
Id. at 1727-28. Justice Kennedy’s decision for the Court was joined by the Chief Justice and by
Justices Breyer, Alito, Kagan, and Gorsuch. Justice Kagan filed a concurring opinion, joined by
Justice Breyer. Justice Gorsuch filed a concurring opinion, in which Justice Alito joined. Justice
Thomas filed an opinion soncurring the judgment, in which Justice Gorsuch joined. Justice
Ginsburg filed a dissenting opinion, in which Justice Sotomayor joined.
4.

Qualified Immunity

Knopf v. Williams, 884 F.3d 939, 949 (10th Cir. 2018), affirmed the dismissal of
plaintiff’s First Amendment retaliation claim. Defendant fired plaintiff, a City Planner, because
plaintiff sent an e-mail to the City Attorney setting forth his reservations about a major project
and questions he had about the judgment of the Mayor and other city officials making decisions
on the project. The court stated:
Though Mr. Knopf need not cite “‘a case directly on point,’” … he must show the
law “would have been clear to a reasonable officer [in Mayor Williams’s position] that
his conduct was unlawful in the situation.” … The key question is whether Mayor
Williams “reasonably [could] have believed, at the time he fired [Mr. Knopf], that a
government employer could fire an employee on account of” speech stemming from
almost 30 years of high-level involvement with an ongoing project. … Mr. Knopf has not
shown that such a belief was unreasonable based on then-existing law. Because it would
not have been “beyond debate” to a reasonable official that Mr. Knopf’s email exceeded
the scope of his official duties … Mayor Williams is entitled to qualified immunity on the
particular facts of this case.
(Citations omitted.)
Lincoln v. Maketa, 880 F.3d 533, 535 (10th Cir. 2018), reversed the denial of qualified
immunity to the First Amendment retaliation defendants, adding factors besides the usual
protected-speech factor:
The district court held that the subordinates' allegations were sufficient to defeat
qualified immunity at the motion-to-dismiss stage. We disagree because the law was not
clearly established that (1) Lt. Peck's speech fell outside of her duties as a public
employee, (2) the investigations of Sgt. Stone and his children constituted adverse
employment actions, and (3) the investigation of the Commanders, their placement on
paid administrative leave, and their alleged humiliation constituted adverse employment
actions. Therefore, Sheriff Maketa and Undersheriff Presley were entitled to qualified
immunity and dismissal of the complaint.
Although the Commanders had also alleged a Title VII violation, that was not before the court on
its interlocutory review of the denial of qualified immunity. The court set out the general
standards:
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A right is “clearly established” when every “‘reasonable official would
[understand] that what he is doing violates that right.’” … But the right cannot be defined
at a high level of generality; instead, the key is whether the specific conduct has been
clearly established as a constitutional violation. … Accordingly, we usually require an
applicable Supreme Court or Tenth Circuit opinion or the clear weight of authority from
other courts treating the conduct as unconstitutional. … But the opinion need not be on
point if the conduct is “‘obviously unlawful’” in light of existing precedent. …
Id. at 537 (citations omitted). Plaintiff Lt. Lincoln was head of the Internal Affairs Unit. She had
been directed by defendants to speak to the media about a missing Internal Affairs document, but
was told to lie and claim it had been stolen by a political foe of defendants. She argued that this
was not part of her official duties, and when she failed to tell the lie she was not speaking
officially and her speech was thus protected. The court disagreed:
First, Lt. Peck notes that speaking to the media was not part of her job duties. But
an employee's formal job duties are not dispositive; speech can be considered “official”
even when it “concerns an unusual aspect of an employee's job that is not part of his
everyday functions.” Brammer–Hoelter v. Twin Peaks Charter Acad., 492 F.3d 1192,
1203 (10th Cir. 2007).
Second, Lt. Peck spoke to the media because of a directive, but she disobeyed the
order to lie. In some circuits, Lt. Peck's disobedience might affect whether she was
speaking as part of her official duties. See Dahlia v. Rodriguez, 735 F.3d 1060, 1075 (9th
Cir. 2013) (“[W]hen a public employee speaks in direct contravention to his supervisor's
orders, that speech may often fall outside of the speaker's professional duties.”); Jackler
v. Byrne, 658 F.3d 225, 241–42 (2d Cir. 2011) (holding that an employee spoke as a
citizen when he disobeyed his superiors' orders to retract a truthful report and substitute a
false one). But this approach is not universal. See Nixon v. City of Houston, 511 F.3d 494,
498–99 (5th Cir. 2007) (holding that a uniformed officer's media statement constituted
official speech regardless of whether it was “in contravention of the wishes of his
superiors”). The Tenth Circuit has not spoken on this issue. In the absence of applicable
precedent, Sheriff Maketa lacked clear guidance on whether Lt. Peck was speaking as
part of her official duties. See Mocek v. City of Albuquerque, 813 F.3d 912, 929 n.9 (10th
Cir. 2015) (“A circuit split will not satisfy the clearly established prong of qualified
immunity.”). As a result, the alleged retaliation would not have violated a clearly
established constitutional right. See Part IV, above.
Id. at 539. The court also held that the ensuing internal-affairs investigation was not at the time
clearly established as an adverse employment action, a factor also entitling defendants to official
immunity. Id. at 539 n.2. Plaintiff Sgt. Stone supported a political candidate opposed by
defendants, and defendants subjected him and his two children working for the Sheriff’s
Department to a criminal investigation into theft of the document. The court distinguished the
filing of formal criminal charges, and held that there was no clearly established precedent that
merely opening a criminal investigation was an adverse employment action. The court
explained:
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The fourth element of the Garcetti/Pickering test requires that “the protected
speech [be] a motivating factor in the adverse employment action.” Dixon v. Kirkpatrick,
553 F.3d 1294, 1302 (10th Cir. 2009). This element implicitly requires that the employer
“‘take[ ] some adverse employment action against the employee.’” Couch v. Bd. of Trs. of
Mem'l Hosp. of Carbon Cty., 587 F.3d 1223, 1235–36 (10th Cir. 2009) (quoting Belcher
v. City of McAlester, 324 F.3d 1203, 1207 n.4 (10th Cir. 2003)). Thus, Sgt. Stone must
establish an adverse employment action. Id. at 1236. And with the gloss of qualified
immunity, Sgt. Stone bears the burden of showing that the criminal investigations would
clearly have constituted adverse employment actions. See pp. 6–8, above. Sgt. Stone
failed to satisfy this burden.
For a retaliation claim under Title VII, an adverse employment action is
something that would have “dissuaded a reasonable worker from making or supporting a
charge of discrimination.” Burlington N. & Santa Fe Ry. v. White, 548 U.S. 53, 68, 126
S.Ct. 2405, 165 L.Ed.2d 345 (2006) (internal quotation marks omitted). This standard is
analogous to the standard used in First Amendment retaliation cases like this one. See
Couch, 587 F.3d at 1238 (stating that an adverse employment action is one that would “
‘deter a reasonable person from exercising his or her First Amendment rights' ” (quoting
Brammer–Hoelter v. Twin Peaks Charter Acad., 492 F.3d 1192, 1208 (10th Cir. 2007))).
Sgt. Stone characterizes the criminal investigations as adverse employment actions, but
the law does not clearly support this characterization.
Id. at 539-40. The “Commanders,” a group of officers, allege the following:
The Commanders' claims arise out of their filing of complaints about Sheriff
Maketa and Undersheriff Presley. These complaints were filed with the Equal
Employment Opportunity Commission and the El Paso County Board of County
Commissioners. In the complaints, the Commanders alleged that Sheriff Maketa and
Undersheriff Presley had engaged in improper practices.
The Commanders informed Undersheriff Presley of the complaints. Three hours
later, Sheriff Maketa and Undersheriff Presley
• put the Commanders on paid administrative leave,
• confiscated their telephones, tablets, weapons, badges, and vehicles, and
• had the Commanders escorted out of the building.
The Commanders allege humiliation from the second and third actions. And in the
aftermath of the complaints, Sheriff Maketa and Undersheriff Presley filed Internal
Affairs complaints against two of the Commanders, subjecting them to internal
investigations.
Id. at 536. The court held that it was not clearly established that placement on paid
administrative leave was an adverse employment action for purposes of a First Amendment
retaliation claim, as of the same applied to the confiscation of telephones, tablets, weapons,
badges, and vehicles, and to their being escorted out of the building. The court stated:

Chapter 6
30 of 170

In short, neither we nor other circuits have established any clear guidance on
where to draw the line between adverse and non-adverse paid administrative leave.4
Without any guidance, we do not regard placement on paid administrative leave as a
clearly established adverse employment action. See Lowe v. Raemisch, 864 F.3d 1205,
1209 (10th Cir. 2017) (holding that qualified immunity was appropriate when a “case-bycase examination of the totality of circumstances” was required). Thus, Sheriff Maketa
and Undersheriff Presley were entitled to dismissal of this claim.
Id. at 542. The court also rejected humiliation as a clearly established adverse action. “First, the
complaint does not allege that the Commanders suffered ‘damage to reputation’ or ‘harm to
future employment prospects.’” Id. at 543. The court stated that while humiliation bears on the
adversity of an action, that does not mean that any instance of alleged humiliation qualifies as an
adverse action. “Thus, an allegation of humiliation alone is not enough to clearly establish an
adverse employment action.” Id. The court continued:
Third, general principles are insufficient for a clearly established right. Instead,
the Commanders must point to precedent establishing that the particular conduct at issue
here is unlawful. See Part IV, above. And as noted, the Commanders do not identify any
such precedents, relying only on Annett's general standard. Thus, the Commanders have
not demonstrated that their alleged humiliation would clearly constitute an adverse
employment action.
Id. The full citation to Annett is Annett v. University of Kansas, 371 F.3d 1233 (10th Cir. 2004).
B.

Supplemental Jurisdiction Under 28 U.S.C. § 1367

Artis v. D.C., --- U.S. ---, 138 S. Ct. 594, 597-98 (2018), held that the State period of
limitations stops running when State-law claims are filed in Federal court under the
supplemental-jurisdiction statute, 28 U.S.C. § 1367. Justice Ginsburg wrote for the Court, and
explained the context of the case:
The Supplemental Jurisdiction statute, 28 U.S.C. § 1367, enables federal district
courts to entertain claims not otherwise within their adjudicatory authority when those
claims “are so related to claims ... within [federal-court competence] that they form part
of the same case or controversy.” § 1367(a). Included within this supplemental
jurisdiction are state claims brought along with federal claims arising from the same
episode. When district courts dismiss all claims independently qualifying for the exercise
of federal jurisdiction, they ordinarily dismiss as well all related state claims. See §
1367(c)(3). A district court may also dismiss the related state claims if there is a good
reason to decline jurisdiction. See § 1367(c)(1), (2), and (4). This case concerns the time
within which state claims so dismissed may be refiled in state court.
Section 1367(d), addressing that issue, provides:
“The period of limitations for any [state] claim [joined with a claim within
federal-court competence] shall be tolled while the claim is pending [in federal
court] and for a period of 30 days after it is dismissed unless State law provides
for a longer tolling period.”
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The question presented: Does the word “tolled,” as used in § 1367(d), mean the
state limitations period is suspended during the pendency of the federal suit; or does
“tolled” mean that, although the state limitations period continues to run, a plaintiff is
accorded a grace period of 30 days to refile in state court post dismissal of the federal
case? Petitioner urges the first, or stop-the-clock, reading. Respondent urges, and the
District of Columbia Court of Appeals adopted, the second, or grace-period, reading.
The Court held that the state limitations period was suspended but resumed running 30 days after
the remand. Justice Gorsuch filed a dissenting opinion, joined by Justices Kennedy, Thomas,
and Alito.
C.

42 U.S.C. § 1981

Haynes v. Indiana Univ., 902 F.3d 724, 731 (7th Cir. 2018), affirmed the grant of
summary judgment to the § 1981 and Title VII defendants. Plaintiff challenged his denial of
tenure as racially discriminatory. The court held that plaintiff could seek injunctive relief against
the University and against the individual defendants in their official capacities. However,
plaintiff’s damages claims against defendants, including the individual defendants in their
personal capacities, were barred by the Eleventh Amendment because the form of the monetary
relief he sought would have had to be paid from the State treasury:
Haynes cannot pursue a damages action against the University administrators
either. A plaintiff cannot bring a claim for damages against state personnel in their
official capacities. … Neither can he seek monetary relief from state employees in their
individual capacities if the suit “demonstrably has the identical effect as a suit against the
state.” … That is to say, sovereign immunity bars individual-capacity claims for damages
whenever “[t]he money will flow from the state treasury to the plaintiff[ ].” …
Applying this rule can be a knotty and fact-bound inquiry, but clear precedent
guides us here. In Omosegbon v. Wells, 335 F.3d 668 (7th Cir. 2003), a junior professor
brought an action for damages and injunctive relief against a number of her supervisors in
their individual capacities after she was fired by Indiana State University. We held that
sovereign immunity barred her claim for damages for alleged federal constitutional
violations. We found it “inescapable that any resulting judgment will be paid by the
state” because the professor sought “backpay and other forms of monetary compensation
based on an employment contract.” Id. at 673. We also noted that the individual
defendants “were not even parties to the contract in their individual capacity.” Id.
This case is materially the same. Most importantly, Haynes seeks monetary relief
for an injury relating to his employment with Indiana University. As in Omosegbon, the
University administrators were not parties to Haynes’s employment contract in their
individual capacities. We have no reason to believe that they, rather than the University,
would foot the bill for a resulting judgment. Sovereign immunity therefore defeats
Haynes’s damages action against the University administrators, both in their individual
and official capacities. That leaves us with one claim for review: a § 1981 action for
various forms of injunctive relief.
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Id. at 631-32 (emphasis in original).
D.

42 U.S.C. § 1983
1.

Not Available Against Individuals for Violations of Title VII and the
ADA

Bullington v. Bedford Cty., --- F.3d ----, No. 17-5647, 2018 WL 4579692 (6th Cir. Sept.
25, 2018), affirmed the dismissal of plaintiff’s ADA claim as untimely, but vacated the dismissal
on the pleadings of her Equal Protection Clause disability claim and remanded the case. The
court held that § 1983 can be used to bring a claim for unconstitutional discrimination based on
disability, even if that discrimination is also covered by the ADA. The court emphasized the
elements of such a cause of action at *8:
Under the Equal Protection Clause, however, a state may discriminate against
individuals on the basis of disability “if there is a rational relationship between the
disparity of treatment and some legitimate governmental purpose.” … .Heller v. Doe, 509
U.S. 312, 320, 113 S.Ct. 2637, 125 L.Ed.2d 257 (1993). To establish a violation of the
Equal Protection Clause based on disability discrimination, Plaintiff must show that there
was no rational basis for the state action that treated her differently because of her
disability. See Bd. of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356, 367, 121 S.Ct.
955, 148 L.Ed.2d 866 (2001) (“States are not required by the Fourteenth Amendment to
make special accommodations for the disabled, so long as their actions toward such
individuals are rational”). Given the different requirements for proving a claim under the
ADA and the Equal Protection Clause, it makes sense that even if the comprehensive
remedial scheme of the ADA precludes utilizing § 1983 to assert an ADA violation, a
claimant would still be able to assert a violation of the Equal Protection Clause based on
alleged disability discrimination through § 1983.
Judge Kethledge concurred in the judgment.
2.

Property Interests

Kando v. Rhode Island State Bd. of Elections, 880 F.3d 53, 59–60 (1st Cir. 2018),
affirmed the grant of judgment on the pleadings to the Fourteenth Amendment due-process
defendants. The court held that under Rhode Island law, an at-will employee does not acquire a
property interest in his employment simply by being given a deadline to complete management
courses at a local institution and being told that his employment status will be reviewed in his
third semester.
Roybal v. Toppenish Sch. Dist., 871 F.3d 927, 932-33 (9th Cir. 2017), reversed the grant
of summary judgment to the procedural due-process plaintiff and held that the court of appeals
lacked jurisdiction over the First Amendment retaliation claim, which was remanded for trial.
The court held that the plaintiff tenured former school principal had a protected property interest
in his salary:
Toppenish contends Roybal did not have a protected property interest. They argue
section 28A.405.230 only protects principals, and Roybal was an assistant principal when
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the District transferred him and reduced his salary in 2014. This is beside the point.
Roybal's protected property interest vested after he served three years as a principal in the
District. The District could not divest him of his interest simply because, as of 2014,
Roybal's job title and responsibilities had changed. Once conferred, the District could not
deprive Roybal of his property interest without due process. Cleveland Bd. of Educ. v.
Loudermill, 470 U.S. 532, 541, 105 S.Ct. 1487, 84 L.Ed.2d 494 (1985) (“While the
legislature may elect not to confer a property interest in public employment, it may not
constitutionally authorize the deprivation of such an interest, once conferred, without
appropriate procedural safeguards.” (quoting Arnett v. Kennedy, 416 U.S. 134, 167, 94
S.Ct. 1633, 40 L.Ed.2d 15 (1974))). We turn next to whether the District provided Roybal
all the process he was due.
3.

Liberty Interests

Kando v. Rhode Island State Bd. of Elections, 880 F.3d 53, 61-62 (1st Cir. 2018),
affirmed the grant of judgment on the pleadings to the Fourteenth Amendment liberty-interest
defendants. The court held that plaintiff had a liberty interest in avoiding stigmatization in the
manner of his discharge without a name-clearing hearing, but that he had not adequately pleaded
that he was stigmatized. The court set out the applicable standards:
… Even where, as here, a public employee has no constitutionally protected property
interest in continued government employment, there are circumstances in which his
dismissal may so damage his reputation that his liberty interest, separately protected
under the Due Process Clause, is infringed. … In such instances, the Constitution requires
that the employer afford the ex-employee an opportunity to dispute the stigmatizing
allegations and clear his name. …
Despite its imperfect rationale, the district court's conclusion that the plaintiff's
complaint did not make out a viable stigmatization claim is unimpugnable. A nameclearing hearing is not available on demand: “defamation, even from the lips of a
government actor, does not in and of itself transgress constitutionally assured rights.” …
A plaintiff who pursues a stigmatization claim against a public employer must
satisfy a five-part test. The challenged statements must be false, they must have seriously
damaged the employee's reputation and standing in the community, they must have been
intentionally publicized by the government employer, they must have been made in
conjunction with the employee's termination, and the government must have denied the
employee's post-termination request for a name-clearing hearing. …
(Citations omitted.) Here, plaintiff merely alleged “At all relevant times, the Board and
Defendant Members thereof routinely and regularly portrayed Plaintiff's role and actions in
various controversies inaccurately and falsely.” Id. at 62. He did not say when or to whom the
statements were made, or even what they were. The court held that was not enough. Id. at 6263.
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4.

Procedural Due Process

Catinella v. Cty. of Cook, 881 F.3d 514, 518 (7th Cir. 2018), affirmed the grant of
defendants’ motion to dismiss plaintiff’s § 1983 procedural due process claim. The court
explained:
Catinella has not identified any state law, local ordinance, or contract provision
that substantively limits Cook County's ability to fire him. He relies solely on his
personal “understanding” that “pursuant to Cook County policies and procedures,” he
“could not be terminated from his employment unless [certain] steps were followed,
which in his case were not.” (Emphasis added.) At best, that's an allegation about
process, not a property right. “Process is not an end in itself.” Olim v. Wakinekona, 461
U.S. 238, 250, 103 S.Ct. 1741, 75 L.Ed.2d 813 (1983). An employee manual or policy
handbook that specifies a set of pre-termination procedures does not “create an
enforceable property right to a job.” Moss, 473 F.3d at 701. Catinella has not stated a
plausible claim for deprivation of a property interest in his employment.
(Emphases in original.) The full citation to Moss is Moss v. Martin, 473 F.3d 694 (7th Cir.
2007).
Roybal v. Toppenish Sch. Dist., 871 F.3d 927, 933 (9th Cir. 2017), reversed the grant of
summary judgment to the procedural due-process plaintiff. The court held that plaintiff received
all the protections required by the Due Process Clause, even though he had not received all the
protections provided by State law. The court explained:
… Federal due process does not necessarily entitle a plaintiff to the same procedures
provided by state law. Rather, under federal law, what process is due is determined by
context, to be analyzed in accordance with the three-part balancing test described in
Mathews v. Eldridge, 424 U.S. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976). Orloff v.
Cleland, 708 F.2d 372, 378–79 (9th Cir. 1983).
5.

Substantive Due Process

Catinella v. Cty. of Cook, 881 F.3d 514, 518-19 (7th Cir. 2018), affirmed the grant of
defendants’ motion to dismiss plaintiff’s § 1983 substantive due process claim. The court
explained the limited scope of such claims:
The complaint also purports to raise a claim for violation of substantive due
process. The Supreme Court has repeatedly cautioned against expanding the contours of
substantive due process. … As relevant here, the Court has limited the reach of the
substantive component of the due-process guarantee to cases involving abuse of
governmental power so arbitrary and oppressive that it shocks the conscience. … “[O]nly
the most egregious official conduct” can be said to violate this standard. …
*

*

*

Assuming every possible inference in his favor, the story recited in Catinella's
complaint is miles away from “the rack and the screw.” In short, he claims that Cook
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County retaliated against him because he refused to cooperate in an investigation into
public bidding and then trumped up his nonthreatening possession of a knife as a pretext
to fire him. Even if unfair, this conduct is far from conscience shocking. The complaint
does not plausibly plead a violation of substantive due process.
(Citations omitted.)
6.

Qualified Immunity

Mote v. Walthall, 902 F.3d 500, 505–06 (5th Cir. 2018), involved a First Amendment
associational freedom and free-speech case challenging the termination of a police officer for
trying to organize a police association for members of the Corinth, Texas police force. The court
affirmed the denial of summary judgment on the pleadings based on qualified immunity, and
collected precedents. It stated:
“A right is clearly established only if ‘the right's contours were sufficiently
definite that any reasonable official in the defendant's shoes would have understood that
he was violating it.’” The Supreme Court has admonished courts “not to define clearly
established law at a high level of generality.” Indeed, “existing precedent must have
placed the statutory or constitutional question” confronted by the official “beyond
debate.” Although we need not have a case that is directly on point, the contours of the
right must be established by controlling authority or a “robust consensus of persuasive
authority.” The fundamental concept promoted by requiring particularity is “fair
warning” to government officials. The law can be clearly established “despite notable
factual distinctions between the precedents relied on and the cases then before the Court,
so long as the prior decisions gave reasonable warning that the conduct then at issue
violated constitutional rights.”
(Footnotes omitted.) The court rejected defendant’s argument that the traditional Forst
Amendment protection for association with unions was inapplicable because under Texas law
police forces are not permitted to bargain collectively. Id. at 507-08. The court similarly held
that plaintiff’s solicitations of membership in the association he was trying to form were
inseparable from his association claims, and also clearly established as deserving of protection.
7.

Appealability of Denial of Qualified Immunity Defense

Roybal v. Toppenish Sch. Dist., 871 F.3d 927, 931 (9th Cir. 2017), reversed the grant of
summary judgment to the procedural due-process plaintiff and held that the court of appeals
lacked jurisdiction over the First Amendment retaliation claim, which was remanded for trial.
The court explained:
… On appeal, Toppenish argues that the district court erred in determining genuine issues
of fact existed whether Toppenish violated Roybal's First Amendment rights. But that
determination “is categorically unreviewable on interlocutory appeal.” Eng v. Cooley,
552 F.3d 1062, 1067 (9th Cir. 2009). Moreover, the First Amendment retaliation claim is
not “inextricably intertwined” with the due process claim such that we may exercise
pendent jurisdiction to review it. See Cunningham v. Gates, 229 F.3d 1271, 1284 (9th
Cir. 2000). We therefore limit our review to the procedural due process claim.
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E.

Age Discrimination in Employment Act
1.

“Reasonable Factor Other Than Age” Defense to Disparate-Impact
Claims

Dayton v. Oakton Cmty. Coll., --- F.3d ----, No. 18-1668, 2018 WL 4927203 (7th Cir.
Oct. 11, 2018), affirmed the grant of summary judgment to the ADEA disparate-impact
defendant. The court held at *4:
In short, Meacham and Smith hold that the burdens of proof and persuasion fall on
the employer as to the RFOA, but that employers need not defend their selection of one
policy over a narrower policy. Thus, neither Smith nor Meacham support plaintiffs’
argument that the district court should have required defendants to prove that Oakton’s
policy did not have a disparate impact on older employees. Put simply, the ADEA and
the cases interpreting it make clear that a policy may have a disparate impact on older
workers as long as the employer shows that the policy was based on an RFOA. The
district court applied the appropriate burden of proof here.
F.

Equal Pay Act

Gordon v. United States, 903 F.3d 1248, 1254 (Fed. Cir. 2018), affirmed the grant of
summary judgment to the United States, because the plaintiff female physicians had not shown
the pay differentials in question to have been based on sex. The court held that this required
showing in Federal-sector Equal Pay Act cases could not be satisfied by an inference arising
from the prima facie case:
To make a prima facie case of an EPA violation, a plaintiff must show that the
employer paid employees of opposite sexes different wages for equal work for jobs that
require “equal skill, effort, and responsibility, and which are performed under similar
working conditions.” 29 U.S.C. § 206(d)(1); Corning Glass Works v. Brennan, 417 U.S.
188, 195, 94 S.Ct. 2223, 41 L.Ed.2d 1 (1974). This court's decision in Yant v. United
States further requires that, as part of the prima facie case, an EPA plaintiff bears the
burden of showing “that discrimination based on sex exists or at one time existed.” 588
F.3d 1369, 1373 (Fed. Cir. 2009). Once an employee in an EPA case establishes a prima
facie case of salary discrimination, the burden of persuasion shifts to the employer to
prove that the wage disparity was justified by one of four permissible reasons: (1) a
seniority system; (2) a merit system; (3) a pay system based on quantity or quality of
output; or (4) a disparity based on any factor other than sex. 29 U.S.C. § 206(d)(1).
The court in Yant distinguished its holding from those of courts holding that the Equal Pay Act
does not require proof of intent because “there is a fundamental difference between a showing of
discriminatory intent and a showing that discrimination based on sex exists or at one time
existed.” Yant, 588 F.3d at 1373.
EEOC v. Maryland Ins. Admin., 879 F.3d 114, 121–22 (4th Cir. 2018), reversed the grant
of summary judgment to the Equal Pay Act defendants. The court held that the Commission
established prima facie case of pay discrimination under the EPA by showing that the female
claimants were paid less than at least one male performing the same job under the same
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conditions, and that the showing is not defeated by the fact that other males were paid less than
the female claimants:
The fact that other male employees at MIA performed substantially identical work
but made less money than the claimants does not require us to reach a different
conclusion. An EPA plaintiff is not required to demonstrate that males, as a class, are
paid higher wages than females, as a class, but only that there is discrimination in pay
against an employee with respect to one employee of the opposite sex. … The undisputed
facts in the present record establish that each claimant earned less than at least one male
comparator performing substantially equal work. These undisputed facts alone satisfy the
EEOC's prima facie burden.
Our conclusion is not altered by the fact that the male comparators were hired at
higher step levels than at least one of the claimants, allegedly based on their background
experience, relevant professional designations, and licenses or certifications. Such
experience and other factors are relevant only to any affirmative defense asserted by
MIA, not to the issue whether the EEOC has satisfied its prima facie burden. Instead, as
we have explained, at this initial stage we ask only whether the claimants and the
identified comparators worked jobs requiring “equal skill, effort, and responsibility,” and
whether each claimant was paid less than one or more comparators. See 29 U.S.C.
§ 206(d)(1); … As both these requirements are met here, the EEOC has established a
prima facie case of wage discrimination under the EPA.
(Footnote and citations omitted.) Turning to the affirmative defenses, the court stated:
We agree with the Third and Tenth Circuits' explanation that this statutory
language requires that an employer submit evidence from which a reasonable factfinder
could conclude not simply that the employer's proffered reasons could explain the wage
disparity, but that the proffered reasons do in fact explain the wage disparity. … Thus,
because the employer in an EPA action bears the burden of ultimate persuasion, once the
plaintiff has established a prima facie case the employer will not prevail at the summary
judgment stage unless the employer proves its affirmative defense so convincingly that a
rational jury could not have reached a contrary conclusion. …
Id. at 121 (emphasis in original). The court rejected defendant’s argument that it relied on two
gender-neutral standards: the State's Standard Salary Schedule, which classifies each position to
a grade level and assigns each new hire to a step within that grade level; and the comparators'
experience and qualifications. The court held that this was not enough because defendants are
still required to exercise discretion when applying the systems, and had not proven that they
exercised their discretion in all circumstances in a gender-neutral way. For example, the court
stated:
Although the Standard Salary Schedule is facially neutral, MIA exercises
discretion each time it assigns a new hire to a specific step and salary range based on its
review of the hire's qualifications and experience. A fact finder faced with the present
record could have determined that, when exercising this discretion, MIA at least in part
based its assignment of the claimants' step levels on their gender with a resulting
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diminution of their assigned starting salary. Therefore, while MIA uses a facially genderneutral compensation system, MIA still must present evidence that the job-related
distinctions underlying the salary plan, including prior state employment, in fact
motivated MIA to place the claimants and the comparators on different steps of the pay
scale at different starting salaries. …
MIA additionally argues that the pay disparities are justified by the difference
between the experience and qualifications of the comparators and the claimants. As an
example, MIA notes that Hurley and Conticello both earned Certified Fraud Examiner
designations, which MIA had advertised as a preferred designation during the hiring
process. Further, MIA observes that Hurley, Conticello, and Jacobs previously had
worked for the state of Maryland, and that Pennington had over 20 years of law
enforcement experience.
We agree that qualifications, certifications, and employment history fall within
the scope of the fourth affirmative defense which, as stated above, encompasses “a
differential based on any factor other than sex.” 29 U.S.C. § 206(d)(1); see, e.g., Ritter v.
Mount St. Mary's Coll., 814 F.2d 986, 993 (4th Cir. 1987). And, certainly, the factors
cited by MIA could explain the wage disparity between the claimants and the
comparators. Nevertheless, as we have emphasized, a viable affirmative defense under
the EPA requires more than a showing that a factor other than sex could explain or may
explain the salary disparity. Instead, the EPA requires that a factor other than sex in fact
explains the salary disparity.
The present record does not show, as a matter of law, that the reasons proffered
by MIA do in fact explain the salary disparities. In particular, the record does not contain
any contemporaneous evidence showing that the decisions to award Hurley, Jacobs, and
Pennington their respective starting salaries were in fact made pursuant to their
aforementioned qualifications. And, although there is some contemporaneous evidence
regarding Conticello's hiring, this evidence is not sufficient to hold as a matter of law that
his starting salary was assigned because of a factor other than sex. Although an official at
MIA recommended that Conticello be hired at a higher starting salary than the typical
investigator due to his prior experience, no evidence shows that the decision setting
Conticello's salary was actually made on that basis.
Moreover, the claimants each had extensive prior investigative or law
enforcement experience. At the very least, their prior experience is relevant to the
position of Fraud Investigator and to the decisions fixing the claimants' starting salaries,
and creates an issue of fact for the jury to decide whether MIA in fact objectively
weighed the comparators' qualifications as being more significant than the claimants'
qualifications.
Id. at 122-23. In light of these factual issues, the court held that summary judgment was
inappropriate. Judge Wilkinson dissented.
Rizo v. Yovino, 887 F.3d 453, 456-57 (9th Cir. 2018), affirmed the denial of summary
judgment to the Equal Pay Act defendant. The court summarized its ruling:
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The Equal Pay Act stands for a principle as simple as it is just: men and women
should receive equal pay for equal work regardless of sex. The question before us is also
simple: can an employer justify a wage differential between male and female employees
by relying on prior salary? Based on the text, history, and purpose of the Equal Pay Act,
the answer is clear: No. Congress recognized in 1963 that the Equal Pay Act was long
overdue: “Justice and fairplay speak so eloquently [on] behalf of the equal pay for
women bill that it seems unnecessary to belabor the point. We can only marvel that it has
taken us so long to recognize the fact that equity and economic soundness support this
legislation.”1 Salaries speak louder than words, however. Although the Act has prohibited
sex-based wage discrimination for more than fifty years, the financial exploitation of
working women embodied by the gender pay gap continues to be an embarrassing reality
of our economy.
Prior to this decision, our law was unclear whether an employer could consider
prior salary, either alone or in combination with other factors, when setting its
employees’ salaries. We took this case en banc in order to clarify the law, and we now
hold that prior salary alone or in combination with other factors cannot justify a wage
differential. To hold otherwise—to allow employers to capitalize on the persistence of the
wage gap and perpetuate that gap ad infinitum—would be contrary to the text and history
of the Equal Pay Act, and would vitiate the very purpose for which the Act stands.
__________
FN1/ 109 Cong. Rec. 8916 (1963) (statement of Sen. Hart).
The court held that the catch-all exception in 29 U.S.C. § 206(d)(1), “(iv) a differential basd on
any other factor other than sex,” could not be triggered merely by a factor that was businessrelated; it has to be job-related:
The question in this case is the meaning of the catchall exception. This is purely a
question of law. We conclude, unhesitatingly, that “any other factor other than sex” is
limited to legitimate, job-related factors such as a prospective employee’s experience,
educational background, ability, or prior job performance. It is inconceivable that
Congress, in an Act the primary purpose of which was to eliminate long-existing
“endemic” sex-based wage disparities, would create an exception for basing new hires’
salaries on those very disparities—disparities that Congress declared are not only related
to sex but caused by sex. To accept the County’s argument would be to perpetuate rather
than eliminate the pervasive discrimination at which the Act was aimed. As explained
later in this opinion, the language, legislative history, and purpose of the Act make it
clear that Congress was not so benighted. Prior salary, whether considered alone or with
other factors, is not job related and thus does not fall within an exception to the Act that
allows employers to pay disparate wages. Reflecting the very essence of the Act, we hold
that by relying on prior salary, the County fails as a matter of law to set forth an
affirmative defense.
Id. at 460. The court left open the door for some consideration of prior salary, however:
In light of the clear intent and purpose of the Equal Pay Act, it is equally clear that
we cannot construe the catchall exception as justifying setting employees’ starting
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salaries on the basis of their prior pay. At the time of the passage of the Act, an
employee’s prior pay would have reflected a discriminatory marketplace that valued the
equal work of one sex over the other. Congress simply could not have intended to allow
employers to rely on these discriminatory wages as a justification for continuing to
perpetuate wage differentials.
Today we express a general rule and do not attempt to resolve its applications
under all circumstances. We do not decide, for example, whether or under what
circumstances, past salary may play a role in the course of an individualized salary
negotiation. We prefer to reserve all questions relating to individualized negotiations for
decision in subsequent cases. Our opinion should in no way be taken as barring or posing
any obstacle to whatever resolution future panels may reach regarding questions relating
to such negotiations.10
__________
FN10/ Accordingly, Judge McKeown’s and Judge Callahan’s complaints
regarding our opinion’s effect upon the setting of pay on an individualized basis are
meritless.
Id. at 477. The court overruled its prior decision in Kouba v. Allstate Insurance Co., 691 F.2d
873 (9th Cir. 1982), and explained why:
Because Kouba, however construed, is inconsistent with the rule that we have
announced in this opinion, it must be overruled. First, a factor other than sex must be one
that is job related, rather than one that “effectuates some business policy.” Second, it is
impermissible to rely on prior salary to set initial wages. Prior salary is not job related
and it perpetuates the very gender-based assumptions about the value of work that the
Equal Pay Act was designed to end. This is true whether prior salary is the sole factor or
one of several factors considered in establishing employees’ wages. Although some
federal courts of appeals allow reliance on prior salary along with other factors while
barring reliance on prior salary alone, see, e.g., Glenn, 841 F.2d at 1571 & n.9, this is a
distinction without reason: we cannot reconcile this distinction with the text or purpose of
the Equal Pay Act. Although Judges McKeown and Callahan correctly acknowledge in
their concurrences that basing initial salary on an employee’s prior salary alone violates
the Equal Pay Act, neither offers a rational explanation for their incompatible conclusion
that relying on prior salary in addition to one or more other factors somehow is consistent
with the Act. Declining to explain the inconsistency of their positions, they simply rely
on those who came before—the EEOC and other courts of appeals, which also fail to
explain how what is impermissible alone somehow becomes permissible when joined
with other factors. For obvious reasons, we cannot agree. Reliance on past wages simply
perpetuates the past pervasive discrimination that the Equal Pay Act seeks to eradicate.
Therefore, we readily reach the conclusion that past salary may not be used as a factor in
initial wage setting, alone or in conjunction with less invidious factors.
Id. at 468. Judge McKeown wrote a concurring opinion, joined by Judge Murguia. Judge
Callahan wrote a concurring opinion, joined by Judge Tallman. Judge Watford wrote an opinion
concurring in the judgment.
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Bowen v. Manheim Remarketing, Inc., 882 F.3d 1358, 1363 (11th Cir. 2018), reversed the
grant of summary judgment to the Equal Pay Act and Title VII pay discrimination defendant.
The court rejected defendant’s argument that it showed that the female plaintiff’s lower pay was
based on prior salary and experience, and also held that evidence of sex discrimination in setting
pay ruled out this defense entirely:
Manheim asserts that factors other than sex—prior salary and prior experience—
justified the pay disparity between Bowen and her male predecessor. The predecessor
worked for Manheim for six years before his promotion to arbitration manager, he had
prior managerial and mechanical experience, and he earned $46,350 per year at Manheim
before the promotion. In contrast, Bowen worked for Manheim for only three years
before her promotion to arbitration manager, she had limited prior managerial and
mechanical experience, and she earned around $26,000 per year at Manheim before the
promotion.
Although Manheim “may successfully raise the affirmative defense of ‘any other
factor other than sex’ if [it] proves that [it] relied on prior salary and experience,” … see
Irby, 44 F.3d at 955, a reasonable jury could find that Manheim has failed to make such a
showing. Manheim did not simply pay Bowen's male predecessor a much greater starting
salary; it set the predecessor's salary near the midpoint of the compensation range for
arbitration managers but consistently set Bowen's salary at the bottom of the range. A
jury could find that prior salary and prior experience alone do not explain Manheim's
disparate approach to Bowen's salary over time. Once Bowen established herself as an
effective arbitration manager, prior salary and prior experience would not seem to justify
treating her different than the predecessor. See Mulhall, 19 F.3d at 596 (“Assuming some
truth underlies defendants' assertion [that legitimate reasons justified plaintiff's initial
lower pay], we are still unable to explain defendants' failure to at some point raise
plaintiff's pay to match or exceed that of the comparators when [plaintiff performed
exceptionally].”). And further undercutting Manheim's affirmative defense, the evidence
indicates that Manheim's general managers “were influenced by [sex] bias.” See Steger,
318 F.3d at 1078. The evidence indicates that they took sex into account when
considering personnel matters. Peoples's affidavit testimony establishes that sex-based
pay disparities were common at Manheim, that the managers refused to remedy the
disparities, and that the managers repeatedly exhibited an unwillingness to treat women
equally in the workplace.
(Footnotes omitted.) The full citations to the referenced cases are Irby v. Bittick, 44 F.3d 949
(11th Cir. 1995); Steger v. General Electric Co., 318 F.3d 1066 (11th Cir. 2003), and Mulhall v.
Advance Sec., Inc., 19 F.3d 586, 597 (11th Cir. 1994).
G.

Title VII
1.

Employment Status

Knight v. State Univ. of New York at Stony Brook, 880 F.3d 636, 639 (2d Cir. 2018),
affirmed the judgment for the Title VII retaliation defendant, based on the jury’s determination
that plaintiff was not an employee. The court stated:
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As the district court recognized, whether a plaintiff is an employee of a defendant
for purposes of Title VII is determined by what are known as the Reid factors. See Cmty.
for Creative Non–Violence v. Reid, 490 U.S. 730, 751–52, 109 S.Ct. 2166, 104 L.Ed.2d
811 (1989). Borrowing from the common law of agency, the Reid Court established a
non-exhaustive list of thirteen factors which guide the determination of employee status.
Id. Those factors are:
the hiring party's right to control the manner and means by which the product is
accomplished[;] ... the skill required; the source of the instrumentalities and tools;
the location of the work; the duration of the relationship between the parties;
whether the hiring party has the right to assign additional projects to the hired
party; the extent of the hired party's discretion over when and how long to work;
the method of payment; the hired party's role in hiring and paying assistants;
whether the work is part of the regular business of the hiring party; whether the
hiring party is in business; the provision of employee benefits; and the tax
treatment of the hired party.
Id. (footnotes omitted).
The court also held that the lower court did not err in submitting the question to the jury. 880
F.3d at 640-41. The court concluded: “a trial court does not commit error by submitting the
question of whether the plaintiff was the defendant's employee to the jury, whether by general
verdict or by special question.” Id. at 641.
2.

Ministerial Exception

Penn v. New York Methodist Hospital, 884 F.3d 416 (2d Cir. 2018), affirmed the grant of
summary judgment to defendant based on the ministerial exception to Title VII. Plaintiff was an
African-American chaplain who complained of racial and religious discrimination and
retaliation. He relied on the fact that the hospital was not a church, and had severed its ties with
the Methodist Church the court held that the hospital still retained a strong religious character,
not just in its name but in its practices. Plaintiff worked for the Pastoral Care department and his
duties were to provide ministerial care. The hospital’s grounds for firing plaintiff largely
involved complaints about how he carried out his pastoral work, and evaluation of the question
of pretext would necessarily entangle the court in religious questions. The court held that the
ministerial exception applied.
EEOC v. R.G. &. G.R. Harris Funeral Homes, Inc., 884 F.3d 560 (6th Cir. 2018),
reversed the Rule 12(b)(6) dismissal of part of the EEOC’s claim, and the grant of summary
judgment to the Title VII sex discrimination defendant, and held that transgender discrimination
is a subset of sex discrimination and is forbidden by Title VII. Defendant funeral home company
was owned by a person who described himself as deeply religious and stated that he regarded the
services performed by his company as part of his religious mission. The company had a
religiously-themed web site and materials. The court set forth the context at 567-68:
The Funeral Home is a closely held for-profit corporation. … Thomas Rost
(“Rost”), who has been a Christian for over sixty-five years, owns 95.4% of the company
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and operates its three funeral home locations. … Rost proclaims “that God has called him
to serve grieving people” and “that his purpose in life is to minister to the grieving.” …
To that end, the Funeral Home’s website contains a mission statement that states that the
Funeral Home’s “highest priority is to honor God in all that we do as a company and as
individuals” and includes a verse of scripture on the bottom of the mission statement
webpage. … The Funeral Home itself, however, is not affiliated with a church; it does not
claim to have a religious purpose in its articles of incorporation; it is open every day,
including Christian holidays; and it serves clients of all faiths. … “Employees have worn
Jewish head coverings when holding a Jewish funeral service.” … Although the Funeral
Home places the Bible, “Daily Bread” devotionals, and “Jesus Cards” in public places
within the funeral homes, the Funeral Home does not decorate its rooms with “visible
religious figures ... to avoid offending people of different religions.” … Rost hires
employees belonging to any faith or no faith to work at the Funeral Home, and he “does
not endorse or consider himself to endorse his employees’ beliefs or non-employmentrelated activities.” …
Some of defendant’s amici argued that defendant was protected by the ministerial exception to
Title VII. “Tellingly, however, the Funeral Home contends that the Funeral Home ‘is not a
religious organization’ and therefore, ‘the ministerial exception has no application’ to this case.”
Id. at 581-82. Citing its decision in Conlon v. InterVarsity Christian Fellowship/USA, 777 F.3d
829 (6th Cir. 2015), the court stated:
As we made clear in Conlon, the ministerial exception applies only to “religious
institution[s].” Id. at 833. While an institution need not be “a church, diocese, or
synagogue, or an entity operated by a traditional religious organization,” id. at 834 … to
qualify for the exception, the institution must be “marked by clear or obvious religious
characteristics,” id. at 834 …. In accordance with these principles, we have previously
determined that the InterVarsity Christian Fellowship/USA (“IVCF”), “an evangelical
campus mission,” constituted a religious organization for the purposes of the ministerial
exception. See id. at 831, 833. IVCF described itself on its website as “faith-based
religious organization” whose “purpose ‘is to establish and advance at colleges and
universities witnessing communities of students and faculty who follow Jesus as Savior
and Lord.’ ” Id. at 831 (citation omitted). In addition, IVCF’s website notified potential
employees that it has the right to “hir[e] staff based on their religious beliefs so that all
staff share the same religious commitment.” Id. (citation omitted). Finally, IVCF required
all employees “annually [to] reaffirm their agreement with IVCF’s Purpose Statement
and Doctrinal Basis.” Id.
The Funeral Home, by comparison, has virtually no “religious characteristics.”
Unlike the campus mission in Conlon, the Funeral Home does not purport or seek to
“establish and advance” Christian values. See id. As the EEOC notes, the Funeral Home
“is not affiliated with any church; its articles of incorporation do not avow any religious
purpose; its employees are not required to hold any particular religious views; and it
employs and serves individuals of all religions.” … Though the Funeral Home’s mission
statement declares that “its highest priority is to honor God in all that we do as a
company and as individuals,” … the Funeral Home’s sole public displays of faith,
according to Rost, amount to placing “Daily Bread” devotionals and “Jesus Cards” with
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scriptural references in public places in the funeral homes, which clients may pick up if
they wish … . The Funeral Home does not decorate its rooms with “religious figures”
because it does not want to “offend[ ] people of different religions.” … The Funeral
Home is open every day, including on Christian holidays. … And while the employees
are paid for federally recognized holidays, Easter is not a paid holiday. …
Nor is Stephens a “ministerial employee” under Hosanna-Tabor. Following
Hosanna-Tabor, we have identified four factors to assist courts in assessing whether an
employee is a minister covered by the exception: (1) whether the employee’s title
“conveys a religious—as opposed to secular—meaning”; (2) whether the title reflects “a
significant degree of religious training” that sets the employee “apart from laypersons”;
(3) whether the employee serves “as an ambassador of the faith” and serves a “leadership
role within [the] church, school, and community”; and (4) whether the employee
performs “important religious functions ... for the religious organization.” Conlon, 777
F.3d at 834–35. Stephens’s title—“Funeral Director”—conveys a purely secular function.
The record does not reflect that Stephens has any religious training. Though Stephens has
a public-facing role within the funeral home, she was not an “ambassador of [any] faith,”
and she did not perform “important religious functions,” see id. at 835; rather, Rost’s
description of funeral directors’ work identifies mostly secular tasks—making initial
contact with the deceased’s families, handling the removal of the remains to the funeral
home, introducing other staff to the families, coaching the families through the first
viewing, greeting the guests, and coordinating the families’ “final farewell,” … . The
only responsibilities assigned to Stephens that could be construed as religious in nature
were, “on limited occasions,” to “facilitate” a family’s clergy selection, “facilitate the
first meeting of clergy and family members,” and “play a role in building the family’s
confidence around the role the clergy will play, clarifying what type of religious message
is desired, and integrating the clergy into the experience.” … Such responsibilities are a
far cry from the duties ascribed to the employee in Conlon, which “included assisting
others to cultivate ‘intimacy with God and growth in Christ-like character through
personal and corporate spiritual disciplines.’ ” 777 F.3d at 832. In short, Stephens was not
a ministerial employee and the Funeral Home is not a religious institution, and therefore
the ministerial exception plays no role in this case.
Id. at 582-83 (citations omitted).
3.

Exception for Human-Relations Officials?

Gogel v. Kia Motors Mfg. of Georgia, Inc., 904 F.3d 1226, 2018 WL 4558300 (11th Cir.
Sept. 24, 2018) (F.3d pagination not yet available), reversed the grant of summary judgment to
the Title VII and 42 U.S.C. § 1981 defendant on plaintiff’s retaliation claim, but affirmed the
grant of summary judgment on her gender and national-origin discrimination claims. The court
rejected defendant’s argument that, because plaintiff was a Human Resources official, she was
not protected in helping an employee file an EEOC charge and providing the employee with the
name of her own lawyer. The court stated at *9:
Thus, Ms. Gogel tried to use Kia’s internal reporting framework for years, and
only gave Ms. Ledbetter the name of an attorney after Kia’s framework had proven
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insufficient to handle Ms. Ledbetter’s complaints. Because Ms. Gogel tried to use Kia’s
internal framework, her deviation from it furthered the purposes of Title VII, without
impacting Kia’s illusory efforts at voluntary compliance. Thus, applying the balancing
test established in Rollins, and viewing the evidence in the light most favorable to Ms.
Gogel, we conclude that the manner of her opposition was reasonable and her conduct
was protected activity.
Plaintiff also challenged her termination as discrimination based on her gender or national origin.
The court discussed plaintiff’s evidence of such discrimination but concluded: “Although this
evidence supports Ms. Gogel’s retaliation claims, none of it shows the real reason for her firing
was gender or national origin discrimination.” Id at *10. Judge Julia Carnes dissented.
4.

Claims Against Unions and the Duty of Fair Representation

Peeples v. City of Detroit, 891 F.3d 622, 636-38 (6th Cir. 2018), affirmed in part, and
reversed in part, the grant of summary judgment to the Title VII defendants. Plaintiffs were
minority firefighters challenging their 80-day layoff during Detroit’s bankruptcy, later reversed
with back pay. The court reversed the grant of summary judgment to the defendant union, which
had been based on the ground that unions are liable for violations of Title VII only if they also
violated the duty ot fair representation. After a survey of authorities, the court joined the
Seventh and Ninth Circuits and held that Title VII claims against unions do not require proof of a
breach of the duty of fair representation.
5.

Pay Discrimination

Bowen v. Manheim Remarketing, Inc., 882 F.3d 1358, 1363-64 (11th Cir. 2018), reversed
the grant of summary judgment to the Equal Pay Act and mixed-motives Title VII pay
discrimination defendant. The court rejected defendant’s argument that it showed that the female
plaintiff’s lower pay was based on prior salary and experience. Id. at 1363. The court also held
that evidence of sex discrimination in setting pay ruled out this defense entirely. The court held
at 1363-64 that plaintiff’s evidence of defendant’s reliance on sex in setting pay rates established
that it was a “motivating factor” for the pay disparity.
6.

Criminal Background Checks

Williams v. Wells Fargo Bank, N.A., 901 F.3d 1036 (8th Cir. 2018), affirmed the grant of
summary judgment to the Title VII defendant. Plaintiffs filed a putative class action challenging
the defendant’s use of criminal background checks. The court explained the contextof the case:
Federal law bars “any person who has been convicted of any criminal offense
involving dishonesty or a breach of trust” from becoming or continuing as an employee
of any institution insured by the Federal Deposit Insurance Corporation (FDIC). 12
U.S.C. § 1829(a)(1)(A). More commonly known as Section 19, the statute does not
consider the age of the convictions when applying the employment bar. See Id. §
1829(2)(A). In other words, an individual with a one-month-old disqualifying conviction
is equally barred from FDIC-institution employment as a person with a thirty-year-old
conviction. Violations of Section 19 can result in daily fines of up to $1,000,000 per day,
five years’ imprisonment, or both. Id. § 1829(b). Disqualified persons may apply for
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employment waivers with the FDIC. Banking institutions wishing to hire—or to continue
to employ—Section 19-disqualified individuals also may sponsor waiver applications. No
disqualified individual may begin or continue employment with the FDIC-insured
institutions until after obtaining a waiver.
Wells Fargo is an FDIC-insured bank. Job applicants to Wells Fargo are required
to answer whether they had a conviction of a crime involving dishonesty.3 Starting in
2010, Wells Fargo instituted a fingerprint-based background check for its current and
potential employees. The background *1039 check returns all criminal convictions,
regardless of the age of the crime. In 2012, Wells Fargo re-screened its entire Home
Mortgage division. Wells Fargo asked its employees for authorization to re-screen and
again asked the employees to answer whether they had convictions involving crimes of
dishonesty. The bank then terminated the Home Mortgage employees verified to have
Section 19 disqualifications. Wells Fargo did not inform the terminated employees of the
availability of Section 19 waivers, and it did not offer to sponsor waivers for any
individual. Between December 2011 and March 2013, Wells Fargo terminated at least
136 African Americans, 56 Latinos, and 28 white employees because of Section 19
disqualifications. Between February 2013 and November 2015, Wells Fargo also
withdrew at least 1,350 conditional job offers to African Americans and Latinos and 354
non-minorities after the background check revealed these individuals had disqualifying
convictions.
Id. at 1038–39. The court held that defendant had adequately shown a business necessity for its
practices:
Here, African-American and Latino employees were terminated (or potential
employees were not hired) at rates at least twice those of non-minorities. But even
assuming that the disparate impact was caused by Wells Fargo’s policy of uniformly
applying Section 19, the district court correctly recognized that the bank’s “sound
business decision was to terminate regardless of race or age or ethnicity.” Op. at 1039.
Non-compliance with Section 19 could place Wells Fargo at risk of daily fines of $1
million. Further, “any bank or other financial institution wisely would prefer for its
customers to be served by employees who were not pre[v]iously persons convicted of
crimes of dishonesty.” Id. In our view, Wells Fargo’s policy of summary employment
exclusion following a Section 19 disqualification is a business necessity. …
Id. at 1040-41. The court rejected plaintiff’s claim that there were alternative policies defendant
could have followed, that would have materially reduced disparate impact against AfricanAmericans and Latinos:
The appellants argue that, rather than summary terminations, had Wells Fargo
adopted the alternative practices of giving advance notice of the need for a Section 19
waiver, granting leave time to seek a waiver, and/or sponsoring a waiver, these practices
could have ameliorated the disparate impact. But other than the assertion, the appellants
present insufficient evidence or statistics showing that these alternative practices would
have reduced the disparate impact on people of color. The appellants present statistics
showing that the FDIC’s waiver approval rate can reach nearly 100 percent, especially
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when sponsored by the employer. However, the data does not advance the appellants’
argument. The appellants point to publicly available data showing a 99 percent fully
adjudicated waiver approval rate. But they fail to note that the FDIC regularly declines to
approve applications by terminating the waiver process, unless a waiver applicant
specifically requests a public denial. Taking these withdrawals into account, the FDIC
waiver approval percentage is approximately 57 percent. … Further, while sponsored
waivers may fare better, the appellants also present no data that the sponsored waivers
ameliorated racial disparity. …
The statistics do not support the inference that any of the alternative practices put
forward by the applicants would result in proportionally more non-white employees
receiving waivers and thereby reduce the disparate impact. Without meaningful
evidentiary support for their contention, the appellants’ argument fails. …
Id. at 1041. Judge Murphy died before the case was decided, and Chief Judge Smith and Judge
Colleton decided the case pursuant to Eighth Circuit Local Rule 47E.
7.

Transgender Claims

EEOC v. R.G. &. G.R. Harris Funeral Homes, Inc., 884 F.3d 560 (6th Cir. 2018),
reversed the Rule 12(b)(6) dismissal of part of the EEOC’s claim, and the grant of summary
judgment to the Title VII sex discrimination defendant, and held that transgender discrimination
is a subset of sex discrimination and is forbidden by Title VII. The court also rejected the
defendant’s reliance on the Religious Freedom Restoration Act as a defense to the Title VII
claim. The court described the context of the case:
Aimee Stephens, a transgender woman who was “assigned male at birth,” joined
the Funeral Home as an apprentice on October 1, 2007 and served as a Funeral
Director/Embalmer at the Funeral Home from April 2008 until August 2013. … During
the course of her employment at the Funeral Home, Stephens presented as a man and
used her then-legal name … .
*

*

*

On July 31, 2013, Stephens provided Rost with a letter stating that she has
struggled with “a gender identity disorder” her “entire life,” and informing Rost that she
has “decided to become the person that [her] mind already is.” … The letter stated that
Stephens “intend[ed] to have sex reassignment surgery,” and explained that “[t]he first
step [she] must take is to live and work full-time as a woman for one year.” … To that
end, Stephens stated that she would return from her vacation on August 26, 2013, “as
[her] true self, Amiee [sic] Australia Stephens, in appropriate business attire.” …. After
presenting the letter to Rost, Stephens postponed her vacation and continued to work for
the next two weeks. … Then, just before Stephens left for her intended vacation, Rost
fired her. … Rost said, “this is not going to work out,” and offered Stephens a severance
agreement if she “agreed not to say anything or do anything.” … Stephens refused. …
Rost testified that he fired Stephens because “he was no longer going to represent himself
as a man. He wanted to dress as a woman.” …
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Rost avers that he “sincerely believe[s] that the Bible teaches that a person’s sex
is an immutable God-given gift,” and that he would be “violating God’s commands if
[he] were to permit one of [the Funeral Home’s] funeral directors to deny their sex while
acting as a representative of [the] organization” or if he were to “permit one of [the
Funeral Home’s] male funeral directors to wear the uniform for female funeral directors
while at work.” … In particular, Rost believes that authorizing or paying for a male
funeral director to wear the uniform for female funeral directors would render him
complicit “in supporting the idea that sex is a changeable social construct rather than an
immutable God-given gift.” …
Id. at 567-69 (footnote omitted). The court stated at 571:
Here, the district court correctly determined that Stephens was fired because of
her failure to conform to sex stereotypes, in violation of Title VII. … (“[W]hile this Court
does not often see cases where there is direct evidence to support a claim of employment
discrimination, it appears to exist here.”). The district court erred, however, in finding
that Stephens could not alternatively pursue a claim that she was discriminated against on
the basis of her transgender and transitioning status. Discrimination on the basis of
transgender and transitioning status is necessarily discrimination on the basis of sex, and
thus the EEOC should have had the opportunity to prove that the Funeral Home violated
Title VII by firing Stephens because she is transgender and transitioning from male to
female.
The court held that there was direct evidence supporting the gender-stereotyping claims:
Here, Rost’s decision to fire Stephens because Stephens was “no longer going to
represent himself as a man” and “wanted to dress as a woman,” … falls squarely within
the ambit of sex-based discrimination that … forbid. For its part, the Funeral Home has
failed to establish a non-discriminatory basis for Stephens’s termination, and Rost
admitted that he did not fire Stephens for any performance-related issues. … We
therefore agree with the district court that the Funeral Home discriminated against
Stephens on the basis of her sex, in violation of Title VII.
Id. (citations omitted). The court rejected defendant’s argument that its dress code did not
impose any burden based on sex, and that the sex-stereotyping claim therefore failed:
First, the central issue in Jespersen and Barker—whether certain sex-specific
appearance requirements violate Title VII—is not before this court. We are not
considering, in this case, whether the Funeral Home violated Title VII by requiring men
to wear pant suits and women to wear skirt suits. Our question is instead whether the
Funeral Home could legally terminate Stephens, notwithstanding that she fully intended
to comply with the company’s sex-specific dress code, simply because she refused to
conform to the Funeral Home’s notion of her sex. When the Funeral Home’s actions are
viewed in the proper context, no reasonable jury could believe that Stephens was not
“target[ed] ... for disparate treatment” and that “no sex stereotype factored into [the
Funeral Home’s] employment decision.” …
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Id. at 573. The court stated: “Because the EEOC has presented unrefuted evidence that unlawful
sex stereotyping was “at least a motivating factor in the [Funeral Home’s] actions,” … and
because we reject the Funeral Home’s affirmative defenses … we GRANT summary judgment
to the EEOC on its sex discrimination claim.” Id. at 574 (citations omitted). The court then held
that discrimination against gender-transitioning employees is inevitably discrimination based on
sex, and also inevitably constitutes sex-stereotyping discrimination.
We also hold that discrimination on the basis of transgender and transitioning
status violates Title VII. The district court rejected this theory of liability at the motionto-dismiss stage, holding that “transgender or transsexual status is currently not a
protected class under Title VII.” … The EEOC and Stephens argue that the district
court’s determination was erroneous because Title VII protects against sex stereotyping
and “transgender discrimination is based on the non-conformance of an individual’s
gender identity and appearance with sex-based norms or expectations”; therefore,
“discrimination because of an individual’s transgender status is always based on genderstereotypes: the stereotype that individuals will conform their appearance and behavior—
whether their dress, the name they use, or other ways they present themselves—to the sex
assigned them at birth.” … The Funeral Home, in turn, argues that Title VII does not
prohibit discrimination based on a person’s transgender or transitioning status because
“sex,” for the purposes of Title VII, “refers to a binary characteristic for which there are
only two classifications, male and female,” and “which classification arises in a person
based on their chromosomally driven physiology and reproductive function.” …
According to the Funeral Home, transgender status refers to “a person’s self-assigned
‘gender identity’ ” rather than a person’s sex, and therefore such a status is not protected
under Title VII …
For two reasons, the EEOC and Stephens have the better argument. First, it is
analytically impossible to fire an employee based on that employee’s status as a
transgender person without being motivated, at least in part, by the employee’s sex. The
Seventh Circuit’s method of “isolat[ing] the significance of the plaintiff’s sex to the
employer’s decision” to determine whether Title VII has been triggered illustrates this
point. See Hively v. Ivy Tech Cmty. Coll. of Ind., 853 F.3d 339, 345 (7th Cir. 2017). In
Hively, the Seventh Circuit determined that Title VII prohibits discrimination on the basis
of sexual orientation—a different question than the issue before this court—by asking
whether the plaintiff, a self-described lesbian, would have been fired “if she had been a
man married to a woman (or living with a woman, or dating a woman) and everything
else had stayed the same.” Id. If the answer to that question is no, then the plaintiff has
stated a “paradigmatic sex discrimination” claim. See id. Here, we ask whether Stephens
would have been fired if Stephens had been a woman who sought to comply with the
women’s dress code. The answer quite obviously is no. This, in and of itself, confirms
that Stephens’s sex impermissibly affected Rost’s decision to fire Stephens.Id. at 574-75.
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8.

Sexual Orientation and Gender Stereotype Nonconformance

Franchina v. City of Providence, 881 F.3d 32, 53-54 (1st Cir. 2018), affirmed the
judgment on a jury verdict for the Title VII sexual harassment and retaliation plaintiff. The court
held that plaintiff could prove sex discrimination by proving sex-plus discrimination, where the
“plus” was that she was a lesbian. The court explained:
At core, the City believes that Franchina has presented no evidence to support her
claim that the harassment she experienced was a result, at least in part, of her gender.
Rather, it contends Franchina inappropriately blurred the line between sex and sexual
orientation discrimination under Title VII. According to the City, even though, arguendo,
she may have presented evidence demonstrating discrimination as a result of the latter
(her sexual orientation), she presented little to no evidence of the former (her gender).
And such sexual orientation bigotry, the argument goes, does not enjoy Title VII
protection under Higgins v. New Balance Athletic Shoe, Inc., a nearly twenty-year-old
case in which we concluded that Title VII does not proscribe harassment based solely on
one's sexual orientation. 194 F.3d 252, 258-59 (1st Cir. 1999). While that may be true, we
do not believe that Higgins forecloses a plaintiff in our Circuit from bringing sex-plus
claims under Title VII where, in addition to the sex-based charge, the “plus” factor is the
plaintiff's status as a gay or lesbian individual. Indeed, Higgins expressly disclaimed
reaching a conclusion on that issue. See 194 F.3d at 260 (explaining that while appellant
made a sex-plus argument on appeal, that claim “never surfaced in the district court” and,
therefore, the court would not reach that issue on the merits). In sex-plus claims brought
under Title VII “the simple question posed ... is whether the employer took an adverse
employment action at least in part because of an employee's sex.” Chadwick, 561 F.3d at
43 (emphasis in original). And we see no reason why claims where the “plus-factor” is
sexual orientation would not be viable if the gay or lesbian plaintiff asserting the claim
also demonstrates that he or she was discriminated at least in part because of his or her
gender.
The court also relied on a great deal of evidence showing that plaintiff was singled out for bad
treatment because of her sex. The court continued: “There was also evidence that women were
treated as less competent; a treatment barred by Title VII.” Id. at 55 (citation omitted). Finally,
women in the department who were more likely to sleep with men in the department were spared
this treatment. Id.
Zarda v. Altitude Express, Inc., 883 F.3d 100 (2d Cir. 2018) (en banc), petition for cert.
filed (No. 17-1623), held that sexual orientation discrimination is a subset of sex discrimination,
and is prohibited by Title VII. The Department of Justice filed an amicus brief on behalf of the
defendant, and the EEOC filed an amicus brief on behalf of the plaitiff. The court referred to the
Justice Department’s positions as the “government’s” positions, since the Attorney General has
broad power to litigate on behalf of the entire government. The court summarized its decision:
Donald Zarda, a skydiving instructor, brought a sex discrimination claim under
Title VII of the Civil Rights Act of 1964 (“Title VII”) alleging that he was fired from his
job at Altitude Express, Inc., because he failed to conform to male sex stereotypes by
referring to his sexual orientation. Although it is well-settled that gender stereotyping
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violates Title VII's prohibition on discrimination “because of ... sex,” we have previously
held that sexual orientation discrimination claims, including claims that being gay or
lesbian constitutes nonconformity with a gender stereotype, are not cognizable under
Title VII.2 See Simonton v. Runyon, 232 F.3d 33, 35 (2d Cir. 2000); see also Dawson v.
Bumble & Bumble, 398 F.3d 211, 217–23 (2d Cir. 2005).
At the time Simonton and Dawson were decided, and for many years since, this
view was consistent with the consensus among our sister circuits and the position of the
Equal Employment Opportunity Commission (“EEOC” or “Commission”). See, e.g.,
Kalich v. AT&T Mobility, LLC, 679 F.3d 464, 471 (6th Cir. 2012); Prowel v. Wise Bus.
Forms, Inc., 579 F.3d 285, 289 (3d Cir. 2009); Medina v. Income Support Div., 413 F.3d
1131, 1135 (10th Cir. 2005); Hamner v. St. Vincent Hosp. & Health Care Ctr., Inc., 224
F.3d 701, 704 (7th Cir. 2000); Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d 252,
259 (1st Cir. 1999);3 Wrightson v. Pizza Hut of Am., Inc., 99 F.3d 138, 143 (4th Cir.
1996); Williamson v. A.G. Edwards & Sons, Inc., 876 F.2d 69, 70 (8th Cir. 1989) (per
curiam); Blum v. Gulf Oil Corp., 597 F.2d 936, 938 (5th Cir. 1979) (per curiam); see also
Johnson v. Frank, EEOC Decision No. 01911827, 1991 WL 1189760, at *3 (Dec. 19,
1991). But legal doctrine evolves and in 2015 the EEOC held, for the first time, that
“sexual orientation is inherently a ‘sex-based consideration;’ accordingly an allegation of
discrimination based on sexual orientation is necessarily an allegation of sex
discrimination under Title VII.” Baldwin v. Foxx, EEOC Decision No. 0120133080, 2015
WL 4397641, at *5 (July 15, 2015) (quoting Price Waterhouse v. Hopkins, 490 U.S. 228,
242, 109 S.Ct. 1775, 104 L.Ed.2d 268 (1989) (plurality opinion) ). Since then, two
circuits have revisited the question of whether claims of sexual orientation discrimination
are viable under Title VII. In March 2017, a divided panel of the Eleventh Circuit
declined to recognize such a claim, concluding that it was bound by Blum, 597 F.2d at
938, which “ha[s] not been overruled by a clearly contrary opinion of the Supreme Court
or of [the Eleventh Circuit] sitting en banc.” Evans v. Ga. Reg'l Hosp., 850 F.3d 1248,
1257 (11th Cir.), cert. denied, ––– U.S. ––––, 138 S.Ct. 557, ––– L.Ed.2d –––– (2017).
One month later, the Seventh Circuit, sitting en banc, took “a fresh look at [its] position
in light of developments at the Supreme Court extending over two decades” and held that
“discrimination on the basis of sexual orientation is a form of sex discrimination.” Hively,
853 F.3d at 340–41. In addition, a concurring opinion of this Court recently called “for
the Court to revisit” this question, emphasizing the “changing legal landscape that has
taken shape in the nearly two decades since Simonton issued,” and identifying multiple
arguments that support the conclusion that sexual orientation discrimination is barred by
Title VII. Christiansen v. Omnicom Grp., Inc., 852 F.3d 195, 202 (2d Cir. 2017)
(Katzmann, C.J., concurring) (“Christiansen and amici advance three arguments, none
previously addressed by this Court ....”); see also id. at 204 (“Neither Simonton nor
Dawson addressed [the but-for] argument.”).
Taking note of the potential persuasive force of these new decisions, we convened
en banc to reevaluate Simonton and Dawson in light of arguments not previously
considered by this Court. Having done so, we now hold that Title VII prohibits
discrimination on the basis of sexual orientation as discrimination “because of ... sex.” To
the extent that our prior precedents held otherwise, they are overruled.
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Id. at 105-08 (footnote omitted). The court rejected the government’s framing of the comparison
used to determine whether a standard is a proxy for sex:
The government's proposed approach to Hively, which would compare a woman
attracted to people of the same sex with a man attracted to people of the same sex, adopts
the wrong framing. To understand why this is incorrect, consider the mismatch between
the facts in the government's comparison and the allegation at issue: Hively did not allege
that her employer discriminated against women with same-sex attraction but not men
with same-sex attraction. If she had, that would be classic sex discrimination against a
subset of women. See Lead Dissent at 152 n.20. Instead, Hively claimed that her
employer discriminated on the basis of sexual orientation. To address that allegation, the
proper question is whether sex is a “motivating factor” in sexual orientation
discrimination, see 42 U.S.C. § 2000e-2(m), or, said more simply, whether sexual
orientation is a function of sex. But, contrary to the government's suggestion, this
question cannot be answered by comparing two people with the same sexual orientation.
That would be equivalent to comparing the gender non-conforming female plaintiff in
Price Waterhouse to a gender non-conforming man; such a comparison would not
illustrate whether a particular stereotype is sex dependent but only whether the employer
discriminates against gender non-conformity in only one gender. Instead, just as Price
Waterhouse compared a gender non-conforming woman to a gender conforming man,
both of whom were aggressive and did not wear makeup or jewelry, the Hively court
properly determined that sexual orientation is sex dependent by comparing a woman and
a man with two different sexual orientations, both of whom were attracted to women.
Id. at 117-18 (footnote omitted). The court held that it was too difficult to rest entirely on a
gender-stereotype basis, because that required distinguishing between stereotypes based on sex
and stereotypes based on sexual orientation:
This conclusion is further reinforced by the unworkability of Simonton and
Dawson's holding that sexual orientation discrimination is not a product of sex
stereotypes. Lower courts operating under this standard have long labored to distinguish
between gender stereotypes that support an inference of impermissible sex discrimination
and those that are indicative of sexual orientation discrimination. See generally Hively v.
Ivy Tech Cmty. Coll., S. Bend, 830 F.3d 698, 705–09 (7th Cir. 2016) (panel op.)
(collecting cases), vacated by Hively, 853 F.3d 339 (en banc). Under this approach “a
woman might have a Title VII claim if she was harassed or fired for being perceived as
too ‘macho’ but not if she was harassed or fired for being perceived as a lesbian.” Fabian
v. Hosp. of Cent. Conn., 172 F.Supp.3d 509, 524 n.8 (D. Conn. 2016). In parsing the
evidence, courts have resorted to lexical bean counting, comparing the relative frequency
of epithets such as “ass wipe,” “fag,” “gay,” “queer,” “real man,” and “fem” to determine
whether discrimination is based on sex or sexual orientation. See, e.g., Kay v. Indep. Blue
Cross, 142 Fed.Appx. 48, 51 (3d Cir. 2005). Claims of gender discrimination have been
“especially difficult for gay plaintiffs to bring,” Maroney v. Waterbury Hosp., No. 3:10CV-1415, 2011 WL 1085633, at *2 n.2 (D. Conn. Mar. 18, 2011), because references to a
plaintiff's sexual orientation are generally excluded from the evidence, Boutillier, 221
F.Supp.3d at 269, or permitted only when “the harassment consists of homophobic slurs
directed at a heterosexual,” Estate of D.B. by Briggs v. Thousand Islands Cent. Sch. Dist.,
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169 F.Supp.3d 320, 332–33 (N.D.N.Y. 2016) (emphasis added). But see Franchina, 881
F.3d at 53 (holding that jury may consider evidence referencing plaintiff's sexual
orientation for purposes of a sex discrimination claim). Unsurprisingly, many courts have
found these distinctions unworkable, admitting that the doctrine is “illogical,” Philpott v.
New York, 252 F.Supp.3d 313, 316 (S.D.N.Y. 2017), and produces “untenable results,”
Boutillier, 221 F.Supp.3d at 270. In the face of this pervasive confusion, we are
persuaded that “the line between sex discrimination and sexual orientation discrimination
is ‘difficult to draw’ because that line does not exist save as a lingering and faulty judicial
construct.” Videckis, 150 F.Supp.3d at 1159 (quoting Prowel, 579 F.3d at 291). We now
conclude that sexual orientation discrimination is rooted in gender stereotypes and is thus
a subset of sex discrimination.
The government resists this conclusion, insisting that negative views of those
attracted to members of the same sex may not be based on views about gender at all, but
may be rooted in “moral beliefs about sexual, marital and familial relationships.” Gov.
Br. at 19. But this argument merely begs the question by assuming that moral beliefs
about sexual orientation can be dissociated from beliefs about sex. Because sexual
orientation is a function of sex, this is simply impossible. Beliefs about sexual orientation
necessarily take sex into consideration and, by extension, moral beliefs about sexual
orientation are necessarily predicated, in some degree, on sex. For this reason, it makes
no difference that the employer may not believe that its actions are based in sex. In
Manhart, for example, the employer claimed its policy was based on longevity, not sex,
but the Supreme Court concluded that, irrespective of the employer's belief, the longevity
metric was predicated on assumptions about sex. 435 U.S. at 712–13, 98 S.Ct. 1370. The
same can be said of sexual orientation discrimination.
Id. at 121-22, The court held that it was not presupposing “moral beliefs regarding sexual
orientation are based on sex does not presuppose that those beliefs are necessarily animated by
an invidious or evil motive.” Id.
The court was seriously divided. WestLaw reports: “Katzmann, C.J., filed the majority
opinion in which Hall, Chin, Carney, and Droney, JJ., joined in full, Jacobs, J., joined as to Parts
I and II.B.3, Pooler, J., joined as to all but Part II.B.1.b, Sack, J., joined as to Parts I, II.A, II.B.3,
and II.C, and Lohier, J., joined as to Parts I, II.A, and II.B.1.a. Jacobs, J., filed a concurring
opinion. Cabranes, J., filed an opinion concurring in the judgment. Sack, J., filed a concurring
opinion. Lohier, J., filed a concurring opinion. Lynch, J., filed a dissenting opinion in which
Livingston, J., joined as to Parts I, II, and III. Livingston, J., filed a dissenting opinion. Raggi, J.,
filed a dissenting opinion.” (Paragraph breaks omitted.)
With thirteen judges sitting en banc, a majority of seven was required for any part of the
opinion to be a majority holding.
A majority did join Part II.B.1.a of the opinion, which held that sexual orientation
discrimination is a subset of sex discrimination. Id. at 112-15.
Only six judges joined Part II.B of the opinion, which concluded: “Viewing the
relationship between sexual orientation and sex through the lens of gender stereotyping provides
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yet another basis for concluding that sexual orientation discrimination is a subset of sex
discrimination. Specifically, this framework demonstrates that sexual orientation discrimination
is almost invariably rooted in stereotypes about men and women.” Id. at *10.
It appears that only five judges joined Part II.B.1.b of the opinion, which applied the
comparator test and concluded: “In the context of sexual orientation, a woman who is subject to
an adverse employment action because she is attracted to women would have been treated
differently if she had been a man who was attracted to women. We can therefore conclude that
sexual orientation is a function of sex and, by extension, sexual orientation discrimination is a
subset of sex discrimination.” Id. at *17 (footnote omitted)).
9.

Religious Accommodations

Tabura v. Kellogg USA, 880 F.3d 544, 550–51 (10th Cir. 2018), reversed the District
Court’s grant of summary judgment to the title VII religious-accommodation defendant.
Plaintiffs were Seventh Day Adventists whose religion required them not to work from sundown
Friday through sundown Saturday. Defendant went to a “continuous crewing” work model in
which each plaintiff would have to work 26 Saturdays a year. Neither plaintiff was able to
arrange shift swaps covering enough of their absences on Saturdays to avoid being fired, and
each was fired. The court set out the general standards for religious-accommodation cases:
Title VII requires that “an employer, short of ‘undue hardship,’ make ‘reasonable
accommodations' to the religious needs of its employees.” … “Accommodate ... means ...
allowing the plaintiff to engage in her religious practice despite the employer's normal
rules to the contrary.” …
In this case, an accommodation will not be reasonable if it only provides Plaintiffs
an opportunity to avoid working on some, but not all, Saturdays. … Nor would it be
reasonable if Kellogg only provided Plaintiffs with an opportunity to delay their eventual
termination. … (upholding trial court's finding that employer's leave policy reasonably
accommodated employee's need not to work on several holy days where the policy
“jeopardized neither [the employee's] job nor his observation of religious holidays”).
On the other hand, to be reasonable, an accommodation need not provide a “total”
accommodation; that is, Kellogg is not required to guarantee Plaintiffs will never be
scheduled for a Saturday shift, nor is Kellogg required to provide an accommodation
“that spares the employee any cost whatsoever,” … holding that, although “[o]f course,
an employee is not required to modify his religious beliefs,” “[a] reasonable
accommodation need not be on the employee's terms, only”).
“[A]ny reasonable accommodation by the employer is sufficient to meet its
accommodation obligation.” … An employee is not entitled to the accommodation of his
choice. … Once the employer has provided a reasonable accommodation it “need not
further show that each of the employee's alternative accommodations would result in
undue hardship.” …
(Citations omitted.) The court rejected the position of plaintiffs and the amicus EEOC that in
order to be reasonable, and accommodation must totally eliminate the conflict between the
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employee’s religious practice and the requirements of the job. It analyzed and distinguished the
case law, and held that the law clearly allowed some hardship to be visited on the employee
requesting accommodation. The court summarized its holding:
In sum, courts applying language indicating that, to be reasonable, an
accommodation must “eliminate” a conflict have done so in different ways. Further, in
most cases it is not clear that these courts reached any different result than if they simply
considered whether the accommodation was reasonable. In EEOC v. Ilona of Hungary,
Inc., for example, the Seventh Circuit held that offering Jewish employees another day
off instead of allowing them to take off Yom Kippur was not a reasonable
accommodation “because it does not eliminate the conflict between the employment
requirement and the religious practice.” 108 F.3d 1569, 1576 (7th Cir. 1996). We doubt if
that case would have come out differently if the court simply considered whether the
employer's proffered accommodation was reasonable.
In any event, we see no need to adopt a per se rule requiring that an
accommodation, to be reasonable, must eliminate, or totally eliminate, or completely
eliminate, any conflict between an employee's religious practice and his work
requirements. The statute requires the accommodation to be reasonable and ultimately the
question of whether an accommodation is reasonable must be made on a case-by-case
basis, grounded on the specific facts presented by a particular situation. … Further gloss
on that statutory requirement adds only confusion and complexity rather than clarity.
Id. at 553–54 (citations omitted). The court also rejected plaintiff’s and the EEOC’s argument
that a neutral policy – one open to all employees for all reasons – cannot be a reasonable
accommodation. The court summarized its holding: “Nothing in Title VII requires the
accommodation uniquely to target a religious concern.” Id. at 554 (citation omitted). The court
discussed the evidence of plaintiffs’ difficulties in arranging shift swaps and held that defendant
had an affirmative duty in these circumstances to help arrange such swaps: “On the record here,
we think a jury could find that, in light of the difficulties Plaintiffs had in arranging shift swaps
in this case, Kellogg had to take a more active role in helping arrange swaps in order for that to
be a reasonable accommodation of Plaintiffs' Sabbath observance.” Id. A at 556-57. Finally,
although the lower court also granted summary judgment to defendant on the issue of undue
hardship, this was not properly before the District Court. Defendant had not moved for summary
judgment on that issue, and plaintiff’s own motion for summary judgment simply discussed the
issue in light of defendant having the burden. In responding, defendant did not cite evidence
supporting such a defense. The court held that summary judgment was improper on this record.
Id. at 557-58.
H.

The Americans with Disabilities Act and Rehabilitation Act
1.

Ministerial Exception

Grussgott v. Milwaukee Jewish Day School, Inc., 882 F.3d 655 (7th Cir. 2018), affirmed
the grant of summary judgment to the ADA defendant, holding that the plaintiff Hebrew and
Jewish Studies teacher was barred from suing the defendant because of the ministerial exception
to the ADA. The court stated at 657: “Ultimately, however, even taking Grussgott's version of
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the facts as true, she falls under the ministerial exception as a matter of law. Her integral role in
teaching her students about Judaism and the school's motivation in hiring her, in particular,
demonstrate that her role furthered the school's religious mission.” The court rejected plaintiff’s
argument that the school waived the ministerial exception by failing to exclude teachers from
other faiths: “We therefore should not use the school's promotion of inclusion as a weapon to
challenge the sincerity of its religious beliefs.” Id. at 658. The court held that “the school
expected its Hebrew teachers to integrate religious teachings into their lessons.” Id. It also stated
that plaintiff’s resume “also touts significant religious teaching experience, which the former
principal said was a critical factor in the school hiring her in 2013.” Id. at 659. The court held
that plaintiff performed “important religious functions” for the school:
… Grussgott undisputedly taught her students about Jewish holidays, prayer, and the
weekly Torah readings; moreover, she practiced the religion alongside her students by
praying with them and performing certain rituals, for example. Grussgott draws a
distinction between leading prayer, as opposed to “teaching” and “practicing” prayer with
her students. She also challenges the notion that the “Jewish concept of life” taught at
Milwaukee Jewish Day School is religious, claiming this too is predominately taught in a
historical manner. But Grussgott's opinion does not dictate what activities the school may
genuinely consider to be religious. “What makes the application of a religious-secular
distinction difficult is that the character of an activity is not self-evident.” See Corp. of
Presiding Bishop of Church of Jesus Latter-day Saints v. Amos, 483 U.S. 327, 343, 107
S.Ct. 2862, 97 L.Ed.2d 273 (1987) (Brennan, J., concurring in judgment). For example,
some might believe that learning the history behind Jewish holidays is an important part
of the religion. Grussgott's belief that she approached her teaching from a “cultural”
rather than a religious perspective does not cancel out the specifically religious duties she
fulfilled.
Further, there may be contexts in which drawing a distinction between secular and
religious teaching is necessary, but it is inappropriate when doing so involves the
government challenging a religious institution's honest assertion that a particular practice
is a tenet of its faith. See Sch. of Dist. of Abington Twp., Pa. v. Schempp, 374 U.S. 203,
306, 83 S.Ct. 1560, 10 L.Ed.2d 844 (1963) (Goldberg, J., concurring) (recognizing
distinction between “teaching religion” and “teaching about religion” in determining
what is permissible to teach in public schools). And not only is this type of religious linedrawing incredibly difficult, it impermissibly entangles the government with religion. See
Amos, 483 U.S. at 343, 107 S.Ct. 2862 (“[D]etermining whether an activity is religious or
secular requires a searching case-by-case analysis. This results in considerable ongoing
government entanglement in religious affairs.”); Alicea-Hernandez, 320 F.3d at 702. This
does not mean that we can never question a religious organization's designation of what
constitutes religious activity, but we defer to the organization in situations like this one,
where there is no sign of subterfuge. See Tomic, 442 F.3d at 1039.
Id. at 660. The court rejected plaintiff’s argument that she could defeat the ministerial exception,
and be covered by the ADA, because she performed religious functions voluntarily:
Grussgott maintains that because she voluntarily performed religious functions
but was not required to do so, she remained a secular employee. She concedes that she
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taught her students about prayer, Torah portions, and Jewish holidays, but says that it
does not matter because she chose these topics. But whether Grussgott had discretion in
planning her lessons is irrelevant; it is sufficient that the school clearly intended for her
role to be connected to the school's Jewish mission. … Even if Grussgott did not know
this, the purpose of the ministerial exception is to allow religious employers the freedom
to hire and fire those with the ability to shape the practice of their faith. Thus, it is the
school's expectation—that Grussgott would convey religious teachings to her students—
that matters. …
Id. at 660-61. The court held that these factors controlled over the factors not indicating
ministerial status, because the inquiry is not formulaic.
2.

“Regarded As” Disability Claims

Nunies v. HIE Holdings, Inc., --- F.3d ----, No. 16-16494, 2018 WL 4390791 (9th Cir.
Sept. 17, 2018), reversed the grant of summary judgment to the ADA defendant. The court
stated at *4:
Here, the district court cited the ADAAA definition of regarded-as, but relied on
pre-ADAAA caselaw to hold that Nunies did not establish coverage. Specifically, the
district court concluded “that Plaintiff has not sustained his burden of presenting direct
evidence that Defendant subjectively believed that Plaintiff is substantially limited in a
major life activity.” (Emphasis added.) Based on the plain language of the ADAAA, it
was error for the district court to require Nunies to present evidence that HIE believed
that Nunies was substantially limited in a major life activity.
Id. at *4 (emphasis in original). The court then rejected defendant’s argument that the
“transitory or minor” exception to the definition of disability made summary judgment proper:
HIE’s arguments to the contrary are not convincing. First, HIE correctly points
out that the regarded-as definition of disability does not apply to “transitory and minor”
impairments. 42 U.S.C. § 12102(3)(B). Citing this provision, HIE contends that “Nunies’
report of ‘shoulder pain’ would not be sufficient to convince a reasonable jury that
Nunies had a physical impairment expected to last six months or longer, or that HIE
regarded him as such.” However, HIE errs by placing the burden on Nunies to show that
his impairment was not transitory or minor. As Amicus EEOC points out, the “transitory
and minor” exception is an affirmative defense, and “[a]s such, the employer bears the
burden of establishing the defense.” See 29 C.F.R. pt. 1630, app. § 1630.2(l); id. at §
1630.15(f); see also Hutton v. Elf Atochem N. Am., Inc., 273 F.3d 884, 893 (9th Cir.
2001). HIE offered no evidence to sustain its burden that Nunies’ actual or perceived
injury was “transitory and minor.”5
Id. at *5 (footnote omitted).
3.

The “Otherwise Qualified” Test

Rodrigo v. Carle Found. Hosp., 879 F.3d 236, 241–42 (7th Cir. 2018), affirmed the grant
of summary judgment to the ADA defendant on the ground that plaintiff was not an “otherwise
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qualified” individual because of his failure to pass the Step Three examination, which was
required for him to obtain his medical license and proceed to the third year of his medical
residency program. Plaintiff failed the examination twice although he had been given a number
of accommodations by defendant, and when he failed it for the third time he was terminated from
the program in accordance with defendant’s policy.
Carle is correct that Rodrigo's claims for discrimination and failure to
accommodate fail at the start because he cannot demonstrate that he is a “qualified
individual.” In determining whether an employee is a “qualified individual,” we first
consider whether the individual satisfies the prerequisites for the position and then turn to
the question of whether the individual can perform the essential functions of the job with
or without reasonable accommodation. …; 42 U.S.C. § 12111(8). Prerequisites might
include an appropriate educational background, employment experience, particular skills
and licenses. … See also 29 C.F.R. § 1630.2(m) (“The term ‘qualified,’ with respect to an
individual with a disability, means that the individual satisfies the requisite skill,
experience, education and other job-related requirements of the employment position
such individual holds or desires and, with or without reasonable accommodation, can
perform the essential functions of such position.”). Passing an exam required for
licensure would fall into this category. … (fire department was entitled to require
paramedic certification as a core qualification for the job of fire-fighter, and an employee
who was unable to obtain certification within allotted time was not a “qualified
individual” for the purposes of the Americans With Disabilities Act).
(Citations omitted.)
4.

Reasonable Accommodations
a.

CBA Limit on Reasonable Accommodation

Faulkner v. Douglas Cty, --- F.3d ----, No. 17-1387, 2018 WL 4936390 (8th Cir. Oct. 12,
2018), affirmed the grant of summary judgment to defendant on plaintiff’s reasonableaccommodation claim. Plaintiff was a Correctional Officer II, had been injured in altercations
with inmates, and after surgery was no longer able to perform several essential functions of her
job. She was assigned to a light-duty position, which under the CBA was limited to 180 days,
and terminated at the end of that period because no other positions she could fill were available.
The court stated at *3 that “the DCDC was not obliged to contravene a current CBA to provide
Faulkner with a permanent assignment where she would be shielded from inmate contact.”
b.

Employee Not Required to Show Financial Hardship in
Absence of Reasonable Accommodation

Mosby-Meachem v. Memphis Light, Gas & Water Div., 883 F.3d 595, 607 (6th Cir.
2018), affirmed the judgment on a jury verdict for the plaintiff in-house attorney on her ADA
claim, holding that the jury could reasonably have found that plaintiff could have performed the
essential functions of her job while working remotely for ten weeks because of complications of
pregnancy. The jury awarded $92,000 in compensatory damages and the court awarded back
pay and restoration of vacation credits. The court denied defendant’s Rule 59 motion for a new
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trial premised partly on “its inability to present evidence that its denial of an accommodation did
not impose a financial hardship on Mosby-Meachem.” The court explained:
… The existence, or lack thereof, of a financial hardship on the plaintiff—as opposed to
the employer—is not a relevant factor in assessing the reasonableness of an
accommodation. … Therefore, the fact that such evidence was not introduced to the jury
does not indicate the jury reached a “seriously erroneous result.”
(Citation omitted.)
c.

Employer’s Refusal to Engage in the Interactive Process

Mosby-Meachem v. Memphis Light, Gas & Water Div., 883 F.3d 595 (6th Cir. 2018),
affirmed the judgment on a jury verdict for the plaintiff in-house attorney on her ADA claim,
holding that the jury could reasonably have found that plaintiff could have performed the
essential functions of her job while working remotely for ten weeks because of complications of
pregnancy. The jury awarded $92,000 in compensatory damages. The court held that the trial
court did not err in denying defendant’s Rule 50 motion for judgment as a matter of law on the
question whether defendant had engaged in the interactive process. Id. at 603-06. The court
explained at 606:
… At trial, Mosby-Meachem presented evidence that MLG&W did not in fact engage in
an interactive process, but rather had already determined what accommodation it was
willing to offer before ever speaking with Mosby-Meachem. Such evidence included
Conway stating, before the interactive process began, that MLG&W's president “sa[id]
nobody can telecommute” and that Patterson had “said no already.” … Conway also
acknowledged that the ADA Committee understood its orders as “staying firm on the
telecommuting mandate from [MLG&W president] Jerry Collins” that “nobody can
telecommute ... no matter what the circumstances.” … Given this evidence, the jury could
have reasonably concluded that MLG&W did not actually engage in an interactive
process and that its proposed accommodation was not reasonable. See Rorrer v. City of
Stow, 743 F.3d 1025, 1041 (6th Cir. 2014) (“[F]ailure to engage in the interactive process
is ... an independent violation of the ADA if the plaintiff establishes a prima facie
showing that he proposed a reasonable accommodation.”). Accordingly, the district court
did not err in denying MLG&W's motion for judgment as a matter of law.
Comment of Richard T. Seymour on Mosby-Meachem v. Memphis Light, Gas &
Water Div.: Because no common-law damages can be awarded where an employer engages in
good faith in the interactive process, the failure to do so can greatly increase an employer’s
exposure.

d.

Working Remotely as a Reasonable Accommodation

Mosby-Meachem v. Memphis Light, Gas & Water Div., 883 F.3d 595 (6th Cir. 2018),
affirmed the judgment on a jury verdict for the plaintiff in-house attorney on her ADA claim,
holding that the jury could reasonably have found that plaintiff could have performed the
essential functions of her job while working remotely for ten weeks because of complications of
pregnancy. Id. at 603-06. The court held that the jury could reasonably have rejected the
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defendant’s evidence that in-person presence at her job was essential, based on the testimony of
co-workers and the outside counsel with whom she worked, and based on the defendant’s
reliance on the results of an outdated job functions questionnaire including tasks plaintiff had
never performed in her eight years of employment and its failure to consider the results of an
updated questionnaire. The court distinguished earlier cases rejecting remote working as a
reasonable accommodation. Id. at 603-05.
e.

Lengthy Leaves as a Reasonable Accommodation

Severson v. Heartland Woodcraft, Inc., 872 F.3d 476 (7th Cir. 2017), cert. denied, 138
S.Ct. 1441 (2018), affirmed the grant of summary judgment to the ADA reasonableaccommodation defendant. The court succinctly described its holding and the context of that
holding:
From 2006 to 2013, Raymond Severson worked for Heartland Woodcraft, Inc., a
fabricator of retail display fixtures. The work was physically demanding. In early June
2013, Severson took a 12-week medical leave under the Family Medical Leave Act
(“FMLA”), 29 U.S.C. §§ 2601 et seq., to deal with serious back pain. On the last day of
his leave, he underwent back surgery, which required that he remain off of work for
another two or three months.
Severson asked Heartland to continue his medical leave, but by then he had
exhausted his FMLA entitlement. The company denied his request and terminated his
employment, but invited him to reapply when he was medically cleared to work. About
three months later, Severson's doctor lifted all restrictions and cleared him to resume
work, but Severson did not reapply. Instead he sued Heartland alleging that it had
discriminated against him in violation of the Americans with Disabilities Act (“ADA” or
“the Act”), 42 U.S.C. §§ 12101 et seq., by failing to provide a reasonable
accommodation—namely, a three-month leave of absence after his FMLA leave expired.
The district court awarded summary judgment to Heartland and Severson appealed.
We affirm. The ADA is an antidiscrimination statute, not a medical-leave
entitlement. The Act forbids discrimination against a “qualified individual on the basis of
disability.” Id. § 12112(a). A “qualified individual” with a disability is a person who,
“with or without reasonable accommodation, can perform the essential functions of the
employment position.” Id. § 12111(8). So defined, the term “reasonable accommodation”
is expressly limited to those measures that will enable the employee to work. An
employee who needs long-term medical leave cannot work and thus is not a “qualified
individual” under the ADA. Byrne v. Avon Prods., Inc., 328 F.3d 379, 381 (7th Cir.
2003).
With support from the EEOC, Severson urges us to retreat from or curtail our
decision in Byrne. We decline to do so. Byrne is sound and we reaffirm it: A multimonth
leave of absence is beyond the scope of a reasonable accommodation under the ADA.
Id. at 478-79. The court discussed the terms “reasonable accommodation” and “qualified
individual” in the ADA, and stated:
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Putting these interlocking definitions together, a long-term leave of absence
cannot be a reasonable accommodation. As we noted in Byrne, “[n]ot working is not a
means to perform the job's essential functions.” 328 F.3d at 381. Simply put, an extended
leave of absence does not give a disabled individual the means to work; it excuses his not
working. Accordingly, we held in Byrne that “[a]n inability to do the job's essential tasks
means that one is not ‘qualified’; it does not mean that the employer must excuse the
inability.” Id.; see also Waggoner v. Olin Corp., 169 F.3d 481, 482 (7th Cir. 1999) (“The
rather common-sense idea is that if one is not able to be at work, one cannot be a
qualified individual.”).
Byrne leaves open the possibility that a brief period of leave to deal with a
medical condition could be a reasonable accommodation in some circumstances. 328
F.3d at 381; Haschmann v. Time Warner Entm't Co., 151 F.3d 591, 602 (7th Cir. 1998).
For example, we noted that “[t]ime off may be an apt accommodation for intermittent
conditions. Someone with arthritis or lupus may be able to do a given job even if, for
brief periods, the inflammation is so painful that the person must stay home.” Byrne, 328
F.3d at 381. Intermittent time off or a short leave of absence—say, a couple of days or
even a couple of weeks—may, in appropriate circumstances, be analogous to a part-time
or modified work schedule, two of the examples listed in § 12111(9). But a medical leave
spanning multiple months does not permit the employee to perform the essential
functions of his job. To the contrary, the “[i]nability to work for a multi-month period
removes a person from the class protected by the ADA.” Id.
Long-term medical leave is the domain of the FMLA, which entitles covered
employees “to a total of 12 work-weeks of leave during any 12-month period ... [b]ecause
of a serious health condition that makes the employee unable to perform the functions of
the position of such employee.” 29 U.S.C. § 2612(a)(1)(D). The FMLA protects up to 12
weeks of medical leave, recognizing that employees will sometimes be unable to perform
their job duties due to a serious health condition. In contrast, “the ADA applies only to
those who can do the job.” Byrne, 328 F.3d at 381.
The EEOC argues that a long-term medical leave of absence should qualify as a
reasonable accommodation when the leave is (1) of a definite, time-limited duration; (2)
requested in advance; and (3) likely to enable the employee to perform the essential job
functions when he returns. On this understanding, the duration of the leave is irrelevant as
long as it is likely to enable the employee to do his job when he returns.
That reading of the statute equates “reasonable accommodation” with “effective
accommodation,” an interpretation that the Supreme Court has rejected:
[I]n ordinary English the word “reasonable” does not mean “effective.” It
is the word “accommodation,” not the word “reasonable,” that conveys the need
for effectiveness. An ineffective “modification” or “adjustment” will not
accommodate a disabled individual's limitations.... Yet a demand for an effective
accommodation could prove unreasonable....
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U.S. Airways, Inc. v. Barnett, 535 U.S. 391, 400, 122 S.Ct. 1516, 152 L.Ed.2d 589
(2002). In other words, effectiveness is a necessary but not sufficient condition for a
reasonable accommodation under the ADA.
Perhaps the more salient point is that on the EEOC's interpretation, the length of
the leave does not matter. If, as the EEOC argues, employees are entitled to extended
time off as a reasonable accommodation, the ADA is transformed into a medical-leave
statute—in effect, an open-ended extension of the FMLA. That's an untenable
interpretation of the term “reasonable accommodation.”
Id. at 481-82.
f.

Light-Duty Positions

Severson v. Heartland Woodcraft, Inc., 872 F.3d 476 (7th Cir. 2017), cert. denied, --U.S. ----, 138 S.Ct. 1441 (2018), affirmed the grant of summary judgment to the ADA
reasonable-accommodation defendant. The court rejected plaintiff’s argument that he should
have been given a light-duty job in lieu of termination while he was recuperating from back
surgery:
Finally, an employer is not required to “create a new job or strip a current job of
its principal duties to accommodate a disabled employee.” Gratzl v. Office of Chief
Judges of 12th, 18th, 19th & 22nd Judicial Circuits, 601 F.3d 674, 680 (7th Cir. 2010).
Under EEOC guidance, “[a]n employer need not create a light duty position for a nonoccupationally injured employee with a disability as a reasonable accommodation.”
EEOC Enforcement Guidance: Workers' Compensation & the ADA, 2 EEOC Compliance
Manual (CCH) ¶ 6905, at 5394 (Sept. 3, 1996), 1996 WL 33161342, at *12. On the other
hand, if an employer has a policy of creating light-duty positions for employees who are
occupationally injured, then that same benefit ordinarily must be extended to an
employee with a disability who is not occupationally injured unless the company can
show undue hardship. Id.
The question, then, is whether Heartland had a policy of providing light-duty
positions for employees who suffered work-related injuries. It did not. In its Return to
Work manual, Heartland retained the option, in its discretion, to give occupationally
injured employees temporary duties on an ad hoc basis if such work was available. These
temporary light-duty assignments were infrequent and generally lasted no longer than
two days; they were essentially acts of grace. No evidence suggests that Heartland had a
policy of crafting light-duty positions for employees injured on the job. If an employer
“bends over backwards to accommodate a disabled worker ..., it must not be punished for
its generosity.” Vande Zande v. State of Wis. Dep't of Admin., 44 F.3d 538, 545 (7th Cir.
1995).
Id. at 482-83.
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g.

Other Limits on Reasonable Accommodations

Severson v. Heartland Woodcraft, Inc., 872 F.3d 476 (7th Cir. 2017), cert. denied, --U.S. ----, 138 S.Ct. 1441 (2018), affirmed the grant of summary judgment to the ADA
reasonable-accommodation defendant. The court rejected plaintiff’s claim that he should have
been transferred to a vacant or light-duty job in lieu of termination during his recuperation from
back surgery, because he failed to show that any were available at the time of his termination.
Id. at *4.
I.

Family and Medical Leave Act

DeVoss v. Southwest Airlines Co., 903 F.3d 487, 492 (5th Cir. 2018), affirmed the grant
of summary judgment to the FMLA retaliation defendant. After discussing the fact that FMLA
claims for deprivation of the right to be restored to the positon previously held do not require
proof of intent, but claims for interference wth FMLA rights or retaliation for having exercised
them do require proof of intent, the court described the nature of a pretext showing for an FMLA
retaliation claim:
For the purposes of an FMLA claim, what matters is not whether Southwest was
objectively correct about DeVoss’s dishonesty, but whether it had a good-faith belief that
dishonesty existed, and that such belief was the basis for the termination. See Waggoner
v. City of Garland, 987 F.2d 1160, 1165–66 (5th Cir. 1993) (holding in discrimination
cases that “the inquiry is limited to whether the employer believed the allegation in good
faith and whether the decision to discharge the employee was based on that belief”). To
establish that the proffered nondiscriminatory reason is mere pretext, DeVoss must show
that Southwest’s explanation is false or “unworthy of credence.” Reeves, 530 U.S. at 147,
120 S.Ct. 2097. DeVoss cannot establish pretext solely by relying on her subjective belief
that unlawful conduct occurred. Price v. Marathon Cheese Corp., 119 F.3d 330, 337 (5th
Cir. 1997).
Marshall v. The Rawlings Co. LLC, 854 F.3d 368, 378-80 (6th Cir. 2017), affirmed in
part and reversed in part the grant of summary judgment to the FMLA and ADA defendant. The
court held that the “cat’s paw” theory of liability applies to FMLA retaliation cases.
Guzman v. Brown County, 884 F.3d 633 (7th Cir. 2018), affirmed the grant of summary
judgment to the defendant on her FMLA interference and retaliation claims. Plaintiff was fired
for repeated tardiness, and on the day of her termination meeting provided defendant with a note
from her psychiatrist stating that she “most probably” had sleep apnea and needed to be tested
and diagnosed for that. Id. at 637. The court held that that was insufficient to show actual
notice. Id. at 639. It explained why it also rejected plaintiff’s theory that defendant had
constructive notice of her condition:
Guzman also argues that Brown County had constructive notice of her need for
FMLA leave. We have previously recognized that clear abnormalities in an employee’s
behavior can provide constructive notice to an employer of serious health conditions that
require FMLA leave. Byrne v. Avon Prods., Inc., 328 F.3d 379, 381–82 (7th Cir. 2003).3
Here, Guzman contends that Brown County was on constructive notice of her medical
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condition because her six late arrivals between September 2011 and March 2013 were
uncharacteristic with her performance history.
The cases in which we have previously found possible constructive notice of the
need for FMLA leave have entailed stark behavioral changes, such as an employee who
suddenly and uncharacteristically began aggressively shouting at coworkers over minor
occurrences. See, e.g., Stevenson v. Hyre Elec. Co., 505 F.3d 720, 726–727 (7th Cir.
2007). Six incidents of oversleeping, spread over eighteen months, do not constitute the
sort of stark and abrupt change which is capable of providing constructive notice of a
serious health condition. Guzman, moreover, attributed some of her late arrivals to nonmedical factors such as her car not starting or using her cellphone as an alarm clock.
These admissions of non-medical excuses further dispel any potential constructive notice
provided by her tardiness. Guzman has therefore failed to produce evidence capable of
establishing that Brown County had constructive notice of her sleep apnea.
__________
3/ We acknowledge that other circuits have called the continued applicability of
Byrne and its progeny into question in light of the 2009 amendments to 29 C.F.R.
§ 825.303(a). See, e.g., Scobey v. Nucor Steel-Arkansas, 580 F.3d 781, 788 (8th Cir.
2009). That issue, however, has not been presented here, and its resolution is not
necessary to the present case. We accordingly assume, without deciding, that Byrne
continues to apply for the purposes of this appeal.
Id. at 639. The court also held that the defendant could not have interfered with plaintiff’s
FMLA rights when plaintiff only provided notice of her intent to invoke FMLA rights after the
decision to terminate her had been made. Id. at 639-40.
J.

Religious Freedom Restoration Act

EEOC v. R.G. &. G.R. Harris Funeral Homes, Inc., 884 F.3d 560 (6th Cir. 2018),
reversed the Rule 12(b)(6) dismissal of part of the EEOC’s claim, and the grant of summary
judgment to the Title VII sex discrimination defendant, and held that transgender discrimination
is a subset of sex discrimination and is forbidden by Title VII. Defendant funeral home company
was owned by a person who described himself as deeply religious and stated that he regarded the
services performed by his company as part of his religious mission. The company had a
religiously-themed web site and materials. The court rejected defendant’s argument that the
Religious Freedom Restoration Act, 42 U.S.C. §§ 2000ebb et seq., barred any liability under
Title VII. The court stated: “RFRA thus contemplates a two-step burden-shifting analysis: First,
a claimant must demonstrate that complying with a generally applicable law would substantially
burden his religious exercise. Upon such a showing, the government must then establish that
applying the law to the burdened individual is the least restrictive means of furthering a
compelling government interest.” Id. at 583-84. The court had previously held that RFRA
applies only to suits by the government and has no application in private lawsuits. The charging
party was allowed to intervene on the ground she would raise no new issues and was only
protecting her interests against the possibility of a change in the EEOC’s position. Id. at 570.
On appeal, she sought to argue that her intervention barred the RFRA defense. The court
rejected that argument. Id. at 584-85. On the merits, the court held that RFRA did not provide a
defense:
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… Rost may sincerely believe that, by retaining Stephens as an employee, he is
supporting and endorsing Stephens’s views regarding the mutability of sex. But as a
matter of law, bare compliance with Title VII—without actually assisting or facilitating
Stephens’s transition efforts—does not amount to an endorsement of Stephens’s views.
As much is clear from the Supreme Court’s Free Speech jurisprudence, in which the
Court has held that a statute requiring law schools to provide military and nonmilitary
recruiters an equal opportunity to recruit students on campus was not improperly
compelling schools to endorse the military’s policies because “[n]othing about recruiting
suggests that law schools agree with any speech by recruiters,” and “students can
appreciate the difference between speech a school sponsors and speech the school permits
because legally required to do so, pursuant to an equal access policy.” … (being required
to provide funds on an equal basis to religious as well as secular student publications
does not constitute state university’s support for students’ religious messages). Similarly,
here, requiring the Funeral Home to refrain from firing an employee with different
religious views from Rost does not, as a matter of law, mean that Rost is endorsing or
supporting those views. Indeed, Rost’s own behavior suggests that he sees the difference
between employment and endorsement, as he employs individuals of any or no faith,
“permits employees to wear Jewish head coverings for Jewish services,” and “even
testified that he is not endorsing his employee’s religious beliefs by employing them.” …
At bottom, the fact that Rost sincerely believes that he is being compelled to make
such an endorsement does not make it so. Cf. … (“We reject a framework that takes away
from courts the responsibility to decide what action the government requires and leaves
that answer entirely to the religious adherent. Such a framework improperly substitutes
religious belief for legal analysis regarding the operation of federal law.”). Accordingly,
requiring Rost to comply with Title VII’s proscriptions on discrimination does not
substantially burden his religious practice. The district court therefore erred in granting
summary judgment to the Funeral Home on the basis of its RFRA defense, and we
REVERSE the district court’s decision on this ground. As Rost’s purported burdens are
insufficient as a matter of law, we GRANT summary judgment to the EEOC with respect
to the Funeral Home’s RFRA defense.
Id. at 589–90 (emphasis in original; footnote and citationsomitted). The court held that the
enforcement of Title VII was the least restrictive means of giving effect to the EEOC’s
compelling governmental interest. Id. at *594-97.
K.

Labor Management Relations Act

Saunders v. Ford Motor Co., 879 F.3d 742, 751 (6th Cir. 2018), affirmed the grant of
summary judgment to defendants on plaintiff’s hybrid Labor-Management Relations Act § 301
claim alleging the union breached its duty of fair representation by failing to pursue his
grievance that Ford did not place medically-restricted workers in temporary driving jobs:
Saunders, of course, is not bound by Ford's explanation for why it did not place
him or other NWA workers in the temporary driving positions. His insurmountable legal
problem, however, is that “a breach of the duty of fair representation is not established
merely by proof that the underlying grievance was meritorious.” … Section 301 does not
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permit the court to second-guess the union's apparent determination that the April 2013
grievance lacked merit after it diligently filed the grievance, gathered evidence and
argued Saunders's case during second-stage proceedings, and appealed the negative
determination to the Review Board. … The district court therefore did not err in granting
summary judgment in favor of Ford on the claim arising out of Saunders's April 2013
grievance.
(Citations omitted.)
L.

ERISA and Collectively-Bargained Retiree Benefits

CNH Indus. N.V. v. Reese, --- U.S. ----, 138 S.Ct. 761, 762 (2018) (per curiam), reversed
the decision of the Sixth Circuit and held that a collectively-bargained agreement for retiree
benefits did not vest such benefits for life. The Court summarized the issue and its decision:
Three Terms ago, this Court's decision in M&G Polymers USA, LLC v. Tackett,
574 U.S. ––––, 135 S.Ct. 926, 190 L.Ed.2d 809 (2015), held that the Court of Appeals for
the Sixth Circuit was required to interpret collective-bargaining agreements according to
“ordinary principles of contract law.” Id., at ––––, 135 S.Ct., at 928. Before Tackett, the
Sixth Circuit applied a series of “Yard–Man inferences,” stemming from its decision in
International Union, United Auto., Aerospace, & Agricultural Implement Workers of Am.
v. Yard–Man, Inc., 716 F.2d 1476 (1983). In accord with the Yard–Man inferences,
courts presumed, in a variety of circumstances, that collective-bargaining agreements
vested retiree benefits for life. See Tackett, 574 U.S., at –––– – ––––, 135 S.Ct., at 933–
935. But Tackett “reject[ed]” these inferences “as inconsistent with ordinary principles of
contract law.” Id., at ––––, 135 S.Ct., at 937.
In this case, the Sixth Circuit held that the same Yard–Man inferences it once
used to presume lifetime vesting can now be used to render a collective-bargaining
agreement ambiguous as a matter of law, thus allowing courts to consult extrinsic
evidence about lifetime vesting. 854 F.3d 877, 882–883 (2017). This analysis cannot be
squared with Tackett. A contract is not ambiguous unless it is subject to more than one
reasonable interpretation, and the Yard–Man inferences cannot generate a reasonable
interpretation because they are not “ordinary principles of contract law,” Tackett, supra,
at ––––, 135 S.Ct., at 937. Because the Sixth Circuit's analysis is “Yard–Man re-born, rebuilt, and re-purposed for new adventures,” 854 F.3d, at 891 (Sutton, J., dissenting), we
reverse.
M.

Dodd-Frank Act: Protected Activity

Digital Realty Tr., Inc. v. Somers, --- U.S. ----, 138 S.Ct. 767, 772-73 (2018), held that
internal complainants are not protected from retaliation by Dodd-Frank. Justice Ginsberg,
writing for the Court, summarized the cae and the holding:
Endeavoring to root out corporate fraud, Congress passed the Sarbanes–Oxley
Act of 2002, 116 Stat. 745 (Sarbanes–Oxley), and the 2010 Dodd–Frank Wall Street
Reform and Consumer Protection Act, 124 Stat. 1376 (Dodd–Frank). Both Acts shield
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whistleblowers from retaliation, but they differ in important respects. Most notably,
Sarbanes–Oxley applies to all “employees” who report misconduct to the Securities and
Exchange Commission (SEC or Commission), any other federal agency, Congress, or an
internal supervisor. 18 U.S.C. § 1514A(a)(1). Dodd–Frank delineates a more
circumscribed class; it defines “whistleblower” to mean a person who provides
“information relating to a violation of the securities laws to the Commission.” 15 U.S.C.
§ 78u–6(a)(6). A whistleblower so defined is eligible for an award if original information
he or she provides to the SEC leads to a successful enforcement action. § 78u–6(b)–(g).
And, most relevant here, a whistleblower is protected from retaliation for, inter alia,
“making disclosures that are required or protected under” Sarbanes–Oxley, the Securities
Exchange Act of 1934, the criminal anti-retaliation proscription at 18 U.S.C. § 1513(e),
or any other law subject to the SEC's jurisdiction. 15 U.S.C. § 78u–6(h)(1)(A)(iii).
The question presented: Does the anti-retaliation provision of Dodd–Frank extend
to an individual who has not reported a violation of the securities laws to the SEC and
therefore falls outside the Act's definition of “whistleblower”? Pet. for Cert. (I). We
answer that question “No”: To sue under Dodd–Frank's anti-retaliation provision, a
person must first “provid[e] ... information relating to a violation of the securities laws to
the Commission.” § 78u–6(a)(6).
Justice Ginsburg’s opinion for the Court was joined by the Chief Justice and Justices Kennedy,
Breyer, Sotomayor, and Kagan. Justice Sotomayor filed a concurring opinion, joined by Justice
Breyer. Justice Thomas fled an opinion concurring in part and concurring in the judgment,
joined by Justices Alito and Gorsuch.
N.

Sarbanes-Oxley: Retaliation

Genberg v. Porter, 888 F.3d 1249 (10th Cir. 2018), affirmed in part and reversed in part
the grant of summary judgment to the defendant CEO. The court affirmed summary judgment
on plaintiff’s defamation claim under Nevada law, but reversed summary judgment on plaintiff’s
Sarbanes-Oxley retaliation claim. The court held that a reasonable fact-finder could find that
plaintiff’s ghost-written e-mail that a shareholder sent to the Board was protected. The court
described the e-mail:
The March 2 email demanded that the Ceragenix Board transfer proxy voting
rights to the shareholders. The Board had come to control the proxy rights in November
2005. When receiving the email, the Board had controlled the proxy rights for roughly
five years. The email stated that it was “neither fair, just [n]or equitable” for the
Ceragenix Board to “retain the voting power over these shares for [five] years and use
such power to re-elect the members of the Board of Directors without any consideration
for the interests of investors.” … This retention of voting power, the email argued,
clashed with SEC policies of “sound corporate governance and shareholder
accountability.” …
Id. at 1254-55. The district court held that the e-mail was not protected because it did not cite a
specific SEC rule. The court of appeals relied on a decision of the Administrative Review Board
of the U.S. Department of Labor disavowing the “definitive and specific” standard, and held that

Chapter 6
68 of 170

the ARB ruling was entitled to deference under Chevron U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 468 U.S. 837 (1984). The court also followed the ARB’s standard that a
plaintiff need only show that he or she “reasonably believes” that the conduct complained of
constitutes a violation of the laws listed in the Sarbanes-Oxley Act. Id. at 1255-56.
O.

Common Law

Lee v. Sixth Mount Zion Baptist Church of Pittsburgh, 903 F.3d 113 (3d Cir. 2018), held
that the First Amendment barred adjudication of a contract claim between a minister and his
church:
Reverend Dr. William David Lee was terminated from his position as pastor of
the Sixth Mount Zion Missionary Baptist Church (“the Church”) and sued the Church for
allegedly breaching his employment contract. The District Court granted summary
judgment in the Church’s favor because the adjudication of Lee’s contract claim would
impermissibly entangle the Court in religious doctrine in violation of the First
Amendment’s Establishment Clause. We agree and will affirm.
Id. at 116. The court surveyed the other Circuits and found that its decision was on all fours with
theirs. It held open the possibility, however, that the courts could adjudicate some claims: “The
ministerial exception does not apply to, and courts may decide, disputes that do not implicate
ecclesiastical matters.” Id. at 123.
IV.

Theories and Proof
A.

The Inferential Model
1.

Pretext
a.

Proof of Disparity in Qualifications

Oliver v. Joint Logistics Managers, Inc., --- F.3d ----, No. 17-1633, 2018 WL 3030076
(7th Cir. June 19, 2018), affirmed the grant of summary judgment to the § 1981 racial
discrimination defendant. The decision empashizes why we need to include the correct standards
in our briefs even if the other side has not offered an incorrect standard. The African-American
plaintiff claimed superior qualifications, the employer claimed the white promotee had superior
qualifications, and the objective evidence supported the employer. The court described the way
in which a plaintiff’s contention of superior qualifications should be evaluated:
Because Joint Logistics offered a legitimate nondiscriminatory rationale for not
hiring Oliver, the burden shifted to Oliver to demonstrate that Joint Logistics’s reason
was pretext to hide a discriminatory motive. To survive summary judgment here, “the
plaintiff need only offer evidence that supports an inference that the employer's
nondiscriminatory reason for its action was dishonest.” Target Corp., 460 F.3d at 960.
But Oliver has offered no evidence or argument on that point, so no reasonable factfinder
could conclude that he has carried his burden. See Millbrook v. IBP, Inc., 280 F.3d 1169,
1179–80 (7th Cir. 2002) (when employer claims to have hired most qualified candidate,
the applicant’s competing qualifications are not evidence of pretext “unless those
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differences are so favorable to the plaintiff that there can be no dispute among reasonable
persons of impartial judgment that the plaintiff was clearly better qualified for the
position at issue.”) (quoting Deines v. Texas Dep’t. of Protective and Regulatory Servs.,
164 F.3d 277, 279 (5th Cir. 1999)). Summary judgment was therefore appropriate on this
claim as well.
Id. at *3.
b.

Alleged Rigging of Fitness-for-Duty Examination

Milliman v. Cty. of McHenry, --- F.3d ----, No. 17-2687, 2018 WL 3031075 (7th Cir.
June 19, 2018), affirmed the grant of summary judgment to the First Amendment retaliation
defendants, rejecting plaintiff’s claim that defendants had tried to put a thumb on the scale of the
fitness-for-duty examination that led to the finding he was unfit for duty. Plaintiff pointed to the
defendants’ cherry-picking of information sent to the examiner, including adverse information
and not including favorable information, and other instances of trying to rig the outcome. The
court stated at *8–*9:
Contrary to plaintiff’s assertion, these statements do not undermine the
independence of Dr. Grote’s conclusion that Milliman was unfit for duty. True, Dr. Grote
cited Milliman’s “bad judgment” with respect to the uncorroborated conspiracy
allegations and the Prate incident as one of the reasons for his fitness determination. Dr.
Grote also acknowledged that “[t]he final interpretation of Mr. Milliman’s behavior and
allegations could change somewhat in the future, depending on what, if anything, might
later be revealed from the FBI files, other ‘undercover’ operations alleged to be ongoing,
or new/conclusive information about what really happened at the Prate residence.”
Critically, however, Dr. Grote stated in his report that “new or different information that
might come out in the future would not ‘undo’ the problems seen at present.” Moreover,
Dr. Grote cited several additional reasons to support his conclusion that Milliman was
unfit. Those reasons include: Milliman’s disorganized and derailed conversation during
the interview; his impairment on some of the cognitive tests; his conflicting self-reports
of memory loss; and his abnormal test results on the MMPI-2. All of these factors are
consistent with frontal lobe dysfunction resulting from Milliman’s brain tumor,
chemotherapy, and radiation. Thus, Dr. Grote’s conclusion did not depend upon
Milliman’s credibility,5 the truth of Milliman’s accusations against Nygren, the FBI’s
investigation into those allegations, or what actually happened at the Prate residence.
Nor did Miller and Nygren’s statements about Milliman’s potential termination,
retirement eligibility, and disability benefits influence Dr. Grote’s fitness finding. If
anything, these statements indicate that defendants believed they could terminate
plaintiff’s employment regardless of Dr. Grote’s conclusion. If so, defendants would not
need to pressure Dr. Grote to manufacture a pretextual reason to fire Milliman.
Furthermore, although Dr. Grote referenced these statements when summarizing his
interviews with Nygren and Miller, he never relied on them as a reason for finding
Milliman unfit. Given the numerous other reasons cited by Dr. Grote, a jury could not
reasonably infer that these statements—which comprise just two sentences in a thorough
sixteen-page report—improperly influenced his overall conclusion.
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Next, Milliman argues that a jury could reasonably infer Dr. Grote’s report is
pretextual because the results of the psychological testing were nearly identical to the
results in 2003 when Milliman was found fit for duty. Not so. Although the 2003 and
2011 results are largely the same, Dr. Grote found that there was a meaningful difference
in Milliman’s scores on two sub-tests of the MMPI-2. Specifically, Dr. Grote opined that
Milliman’s results on those sub-tests showed “feelings of paranoia and dysfunctional
thoughts and emotions, and lack of insight.”
Milliman asserts that his MMPI-2 results did not indicate a permanent
psychological trait, but simply reflected his mental state on the day in question. To
support that assertion, he points to Dr. Grote’s testimony that Milliman’s MMPI-2 scores
might have been partially explained by the threat of being terminated. However, Dr.
Grote also stated that this could not completely explain Milliman’s test results. In other
words, the test results reflected, at least to some degree, an underlying psychological
condition.
Moreover, even if the MMPI-2 results were driven in part by a temporary mental
state, there were numerous other indicators of frontal lobe dysfunction. Therefore, any
potential misreading of the MMPI-2 does not undermine Dr. Grote’s overarching
conclusion that Milliman has “cognitive and psychological problems that are consistent
with the effects of his having had a right frontal lobe (insula cortex) brain tumor along
with chemotherapy and radiation.” More importantly, it does not weaken the defendants’
reasonable reliance on Dr. Grote’s conclusion that Milliman had “cognitive and
psychological problems that seem to significantly interfere with his ability to effectively
work as a deputy sheriff.” Having learned of this fact “that would lead to a legitimate
discharge, we cannot require the employer to ignore the information.” See Koziara v.
BNSF Ry. Co., 840 F.3d 873, 875 (7th Cir. 2016) (quoting McKennon v. Nashville
Banner Publ’g Co., 513 U.S. 352, 362, 115 S.Ct. 879, 130 L.Ed.2d 852 (1995) ).
In addition, Milliman argues that a jury could reasonably conclude that Dr.
Grote’s conclusion is pretextual based upon Dr. Dawkins’s expert report. However, while
Dr. Dawkins critiqued Dr. Grote’s methodology—namely, his reliance on outside
information instead of objective findings—she does not dispute Dr. Grote’s ultimate
conclusion. In other words, despite reviewing all of the same information and documents
reviewed by Dr. Grote, Dr. Dawkins does not opine that Milliman was in fact fit for duty.
The court also rejected plaintiff’s argument that defendants’ reliance on Dr. Grote’s opinion was
pretextual because plaintiff’s expert did a different analysis, because plaintiff’s expert also
concluded that plaintiff was unfit for duty.
c.

What Constitutes a “Shifting Explanation”?

Carlson v. Univ. of New England, 899 F.3d 36, 44-45 (1st Cir. 2018), reversed the grant
of summary judgment to the Title VII and State-law defendant on plaintiff’s retaliation claims.
Plaintiff somplained of sexual harassment Plaintiff was a tenure-track Assistant Professor in the
Exercise and Sport Performance (ESP) Department. She complained internally about sexual
harassment by her department chair and supervisor, and defendant agreed internally that the
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conduct in question was sexual harassment. She suffered a series of adverse actions that were
not timely challenged, and a timely-challenged set of actions in connection with her voluntary
transfer to another department. The lower court granted summary judgment on the ground that
the voluntary character of the transfer prevented its being considered an adverse employment
action, and the other actions were simply the consequences of the voluntary transfer. Thye court
held that a jury could reasonably find that the transfer was induced by misrepresentations, and
was not truly voluntary. The court also held that a reasonable jury could find that the transfer
was retaliatory:
Dean Francis-Connolly's shifting justifications for the change in Carlson's
teaching responsibilities support our decision. Dean Francis-Connolly alternately told
Carlson that the change was a natural result of Carlson transferring to a new department
and that she wanted Carlson to teach a wider array of courses. UNE has also argued that
the change was a result of Visich's view that Carlson was not communicating well with
Visich. These explanations are undermined by Carlson's allegation that Dean FrancisConnolly justified her decision by saying that she wanted to create distance between
Visich and Carlson. A jury could infer from UNE's and Dean Francis-Connolly's
changing explanations and from the other evidence in the record that the statements made
to Carlson to induce her consent to transfer were not accurate.
(Footnote omitted.)

Rooney v. Rock-Tenn Converting Co., 878 F.3d 1111, 1116–17 (8th Cir. 2018), affirmed
the grant of summary judgment to the Title VII defendant predecessor and successor companies.
The court held that defendants have not engaged in the kind of “shifting explanations” that
would allow a reasonable jury to find their poor-performance explanation for his termination to
be a pretext for discrimination. 0The court explained:
First, Rooney argues that the district court impermissibly “depart[ed] from the
rubrics of review when it expanded the ‘legitimate non-discriminatory reasons for
adverse action’ beyond the parties' stipulation” that, at the time he was fired, Rooney was
told “that the basis of his termination was his ‘interaction with coworkers and failure to
support Alcon.’ ” Rooney points to the district court's observation that Rock–Tenn
“clearly and specifically articulate[d] a number of reasons for Rooney's discharge, with
the main reason being Metter's belief that Rooney's performance was poor.” And he takes
issue with the court's conclusion that Rock–Tenn “offered numerous legitimate
nondiscriminatory reasons for Rooney's discharge, including poor performance, customer
complaints, and negative interactions with co-workers.” These observations, Rooney
suggests, “increased [his] burden of defending against Rock–Tenn's” motion for
summary judgment.
But the McDonnell Douglas framework is not as narrow as Rooney suggests.
While it is true that the district court mentioned some of Rooney's performance issues on
accounts other than Alcon, the employer's burden under the McDonnell Douglas
framework to articulate non-discriminatory reasons for an adverse employment action
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does not arise when the adverse employment action is taken—rather, it is triggered during
litigation, when an employee meets his burden of establishing a prima facie case of
discrimination. Title VII does not impose a legal obligation to provide an employee an
articulated basis for dismissal at the time of firing, and an employer is certainly not bound
as a matter of law to whatever reasons might have been provided.
Instead, it is well-established that a employer may elaborate on its explanation for
an employment decision. See … also Smith v. Allen Health Sys., Inc., 302 F.3d 827, 835
(8th Cir. 2002). Evidence of a substantial shift in an employer's explanation for a
decision may be evidence of pretext, but an elaboration generally is not. …
So, for instance, in Smith, we found no merit to an employee's argument that she
had proven pretext by changing its explanation for firing her after the fact. The employee,
a secretary for a charitable foundation, argued that she was originally told she was
discharged for failing to timely mail donor receipts, but that the foundation's chief
executive officer later suggested she was also fired for concealing from her supervisor
how behind she was in her work. Smith, 302 F.3d at 835. We rejected her argument,
explaining that the foundation “certainly did not back off from the original explanation,
but only pointed out an additional aspect of the same behavior.” Id. The foundation's
additional evidence was “not different from the reason originally given, but only a slight
elaboration of that reason”—and so, it was not a “substantial change” in the foundation's
explanation, and was “not probative of pretext.” Id.
The same is true here: there is no contradiction between the explanation given to
Rooney at the time of his termination and the non-discriminatory reasons for termination
that Rock–Tenn articulated during this litigation. Rock–Tenn did proffer additional
examples of Rooney's poor performance, with clients other than Alcon, “[b]ut this
supplemental explanation is not evidence of a substantial shift.” … “The additional
justification is consistent with the company's proffered belief” that Rooney interacted
poorly with coworkers and failed to support the Alcon account. … As such, it is not
evidence of pretext.
(Citations omitted.)
Fassbender v. Correct Care Sols., LLC, 890 F.3d 875 (10th Cir. 2018), affirmed in part
and reversed in part the grant of summary judgment to the Title VII pregnancy discrimination
defendant and remanded the case to the district court. Plaintiff was pregnant, and was fired. The
court held that a reasonable jury culd find from the totality of the circumstances that defendant’s
explanation was a pretext for pregnancy discrimination. One of the circumstances was
defendant’s changing explanations and its having deliberately take action to make it easier to
change its statements in the future. The court held that was not a simple elaboration of the
original explanation:
In this case, although CCS' various explanations all relate to the same incident,
they provide distinct reasons for Fassbender's termination. Fassbender's failure to report
the note to Thompson is a discrete violation from her failure to report the note for more
than a day. And both of those violations are separate from Fassbender taking the note
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home, which is yet another discrete violation from Fassbender sharing personal
information with an inmate. Fassbender could have committed any one of these acts
without committing any of the others. A jury could certainly find it significant that (1)
CCS failed to consistently identify which of these acts it terminated her for; and (2) CCS
eventually abandoned all of these various violations as a basis for Thompson's
termination in favor of only a single violation.
Two additional factors could inform the jury's pretext deliberations. First, a jury
could conclude that Fassbender alleviated Thompson's legitimate concerns that she would
reoffend when she properly reported the second inmate note. Second, a jury might be
appropriately suspicious of Thompson's failure to follow internal CCS policy by
requesting Fassbender's termination without attaching a narrative to her request that
explains her reasons for terminating Fassbender.
Id. at 888.
2.

Deference to Defendants in Tenure Decisions

Haynes v. Indiana Univ., 902 F.3d 724, 734-35 (7th Cir. 2018), affirmed the grant of
summary judgment to the § 1981 and Title VII defendants. Plaintiff challenged his denial of
tenure as racially discriminatory. The court explained the normal burden of proving racial
discrimination in employment, and continued:
This burden is especially difficult to meet when it comes to academic tenure. We
have long recognized the “nuanced nature” of tenure decisions and our corresponding
reticence to “second-guess the expert decisions of faculty committees.” … Scholars, not
courts, “are in the best position to make the highly subjective judgments related with the
review of scholarship and university service.” … Accordingly, we closely scrutinize
discrimination claims in this context to be sure the dispute is not simply one of academic
disagreement with the underlying decision to deny tenure.
The structure of the tenure process stands as an additional obstacle to a successful
claim. Because a plaintiff must demonstrate that his race precipitated an “adverse
employment action” … our inquiry centers on the motivations of the ultimate decisionmakers. With tenure this analysis is unusually complex. Several “independent and
University-wide committees” conduct “numerous layers of review,” and “the causal
connection between any possible discriminatory motive of a subordinate participant ...
and the ultimate tenure decision is weak or nonexistent.” … Thus a plaintiff needs
compelling evidence that “clear discrimination” pervasively infected the final tenure
decision. …
3.

Subjective Nondiscriminatory Explanations

Oliver v. Joint Logistics Managers, Inc., --- F.3d ----, No. 17-1633, 2018 WL 3030076
(7th Cir. June 19, 2018), affirmed the grant of summary judgment to the § 1981 racial
discrimination defendant. Defendant stated that it believed the white employee it promoted was
better-qualfied. The court described the objective proof needed to support a subjective
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nondiscriminatory explanation, and held that the employer satisfied its burden. It explained at
*3:
Joint Logistics insists that it did not hire Oliver because it believed that Vance
was more qualified. So long as Joint Logistics can point to “reasonably specific facts that
explain how it formed its opinion,” it has met its burden. U.S. E.E.O.C. v. Target Corp.,
460 F.3d 946, 957 (7th Cir. 2006) (describing the employer’s burden when it relies on
subjective reasons for not hiring). Here, Joint Logistics easily meets that bar. While
Oliver insists that he was a skilled mechanic, his resume did not support that claim.
Instead, it listed less than one year of mechanic experience as an “owner-operator” and
contained a line stating that he could “repair minor vehicle operation problems.” By
contrast, Vance’s application materials listed considerable mechanic experience dating
back four years.
4.

Wisdom and Fairness Are Not the Standard

Rooney v. Rock-Tenn Converting Co., 878 F.3d 1111, 1118 (8th Cir. 2018), affirmed the
grant of summary judgment to the Title VII defendant predecessor and successor companies.
The court rejected plaintiff’s efforts to show pretext by arguing that defendants should have done
things differently:
Even with respect to Collom, Rooney's evidence falls short. Generally, Rooney
claims that any conflict with Collom was her fault. But it is important to remember, as we
have often said, that a federal court is not a super-personnel department with authority to
review the wisdom or fairness of business judgments made by employers. … The
evidence must do more than raise doubts about the wisdom and fairness of the employer's
opinions and actions—it must create a real issue as to the genuineness of the employer's
perceptions and beliefs. … The instances pointed to by Rooney—that Collom was
aggressive towards him, she denied him permission to conduct a project review with a
client during an open house, and she should have consulted his Outlook calendar instead
of asking him to keep her advised of his schedule—fall well short of creating such an
issue.
(Citations omitted.)
5.

Eyebrow-Raising Events Always Help

Fassbender v. Correct Care Sols., LLC, 890 F.3d 875 (10th Cir. 2018), affirmed in part
and reversed in part the grant of summary judgment to the Title VII pregnancy discrimination
defendant and remanded the case to the district court. Plaintiff was pregnant, and was fired.
Defendant’s explanation waa that plaintiff had acted improperly in handling notes she received
from inmates:
CCS is a nationwide healthcare-services company that contracts with jails and
prisons to provide care for inmates. CCS employed Fassbender as a certified medication
aide at the Wyandotte County Detention Center (the Detention Center) in Kansas City,
Kansas, from November 2014 until it terminated her in May 2015. CCS subjects its
employees to a fraternization policy, which broadly forbids “undue familiarity” between
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CCS employees and the inmates at the facilities they serve. … The policy further lists a
range of more specific activities that it forbids, including, among other things, business
transactions with inmates, sexual activity with inmates, sharing personal information with
inmates, exchanging gifts with inmates, and, most relevant here, “tak[ing] out [of] the
facility any correspondence” from an inmate. … The policy also mandates that “[a]ny
violations of the ... policy are to be reported to a member of CCS management or Human
Resources.” …
Id. at 878-79. Plaintiff received a romantic note from an inmate, put it in her pocket, took it
home, and read it there. She was alarmed both at the tone of the note, suggesting the inmate
wanted a sexual relationship and revealing information she had not told the inmate. She was not
scheduled to work the next day, but brought the note in and gave it to the detention center
authorities. Id. at 879. Thompson reprimanded plaintiff and gave her a written warning — the
final step before termination—for failing to give the note to a guard and failing to report it to
Thompson immediately. Id. at 880. The next day, another inmate left a note for plaintiff. This
time, plaintiff followed the proper procedures but was fired assertedly for her handling of the
first note. The court held that this was significanr:
Fassbender argues that a jury could conclude that her proper handling of the
second note undermines Thompson's nondiscriminatory justifications for terminating her.
CCS responds that it's not our place to judge whether Thompson's concerns were
objectively reasonable. But CCS misses the point of Fassbender's argument. The question
isn't whether we think that Thompson's concerns about Fassbender were objectively
reasonable in light of how Fassbender handled the second note; the question is whether a
reasonable jury could infer that Fassbender's handling of the second note indeed
alleviated Thompson's subjective concerns. After all, Thompson gave Fassbender a
formal warning the day before regarding the proper way to handle this situation, and
Fassbender demonstrated that she could follow the proper procedure the first opportunity
she had to do so. Yet Thompson nevertheless suspended her the very next day. If the jury
were to draw such an inference, then it could further extrapolate that, because Thompson
wasn't worried about Fassbender reoffending, she might have had some ulterior motive
for terminating Fassbender—possibly Fassbender's pregnancy.
Id. at 888-89. The court held that the totality of the circumstances would allow a reasonable jury
to find that this explanation was a pretext for pregnancy discrimination. It relied (1) on
Thompson’s discriminatory remarks; (2) at least one of the remarks was made angrily; (3) the
participation of two other employees “cannot cleanse Thompson's decision to terminate of
whatever animus she might have held”; (4) Thompson’s denial of the relatively recent remarks
afyer having been autioned to watch what she said around employees could reflect a
consciousness of guilt; and (5) defendant’s shifting explanations and taking actions in violation
of its own procedures making it easier to change its story later. The court summarized with its
own list:
To summarize: We conclude that (1) Thompson's comments, (2) CCS' shifting
explanations for terminating Fassbender, (3) Fassbender's proper handling of the second
inmate note, and (4) Thompson's failure to attach a narrative to Fassbender's termination
request could all be circumstantial evidence of pretext.3 A rational jury could conclude
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that the totality of this evidence shows that CCS' proffered reason for terminating
Fassbender is too “weak, implausible, inconsistent, incoherent, or contradictory” to
believe. Metzler v. Fed. Home Loan Bank of Topeka, 464 F.3d 1164, 1179 (10th Cir.
2006). Indeed, when one draws all reasonable inferences in Fassbender's favor, a
coherent narrative emerges in which Thompson used the note incident as an excuse to
terminate Fassbender. This isn't the only reasonable explanation; CCS certainly offers its
own plausible counter-narrative. But it is not our role at the summary-judgment stage to
choose between two reasonable explanations. Such is the jury's province. And we believe
this case could benefit greatly from a jury's discerning attention.
Id. at 890.
6.

Failure to Follow Standard Policies and Procedures

Fassbender v. Correct Care Sols., LLC, 890 F.3d 875 (10th Cir. 2018), affirmed in part
and reversed in part the grant of summary judgment to the Title VII pregnancy discrimination
defendant and remanded the case to the district court. Plaintiff was pregnant, and was fired. The
court held that a reasonable jury culd find from the totality of the circumstances that defendant’s
explanation was a pretext for pregnancy discrimination. One of the circumstances was
defendant’s failure to follow its standard procedures:
Next, Fassbender argues that a jury could infer pretext from Thompson's failure to
submit a narrative when she terminated Fassbender. CCS admits that Thompson didn't
attach a narrative but argues that this is a “minor irregularity” that doesn't support an
inference of pretext. … We have stated that “‘disturbing procedural irregularities’ can
satisfy the requirements of a pretext claim.” … But “[t]he mere fact that an employer
failed to follow its own internal procedures does not necessarily suggest that the
employer was motivated by illegal discriminatory intent or that the substantive reasons
given by the employer for its employment decision were pretextual.” … The question is
whether the jury could conclude that the procedural irregularities were somehow related
to the decision-maker's discriminatory purpose. … (“[P]rocedural irregularities can
suggest the existence of illegal discrimination ... where the disregarded procedures
directly and uniquely disadvantaged a minority employee.”).
Id. at 889 (citations omitted).
7.

The “Same Actor” and “Older Decisionmaker” Defenses

In a WestLaw search on published appellate decisions from January 1 through October
15, 2018, I did not find a single decision referring to the phrases “same actor” or “older
decisionmaker.”
Only one unpublished decision applied the inference in upholding summary judgment.
As usual, it made no mention of the rule that no inferences favoring the movant should be
indulged on summary judgment. Hackett v. United Parcel Serv., 736 F. App'x 444, 451 n.2 (5th
Cir. 2018), stated:
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FN2/ UPS’s position is further buttressed by the fact the same individual who
hired Ribelin also temporarily named Hackett for the position. Accordingly, as the district
court noted, UPS was entitled to the same actor inference, which “creates a presumption
that animus was not present where the same actor responsible for the adverse
employment action either hired or promoted the employee at issue.” Spears v. Patterson
UTI Drilling Co., 337 Fed.Appx. 416, 421–22 (5th Cir. 2009).
The Tenth Circuit had an unpublished decision in which it declined to address plaintiff’s
challenge to the inference, because resolution of the issue would not have made a difference:
FN3/ We decline to address Woesler’s argument that the magistrate judge erred in
applying the same-actor and same-class inferences. Even assuming the magistrate judge
did so err, Woesler’s race discrimination, national origin discrimination, and retaliation
claims would nevertheless fail because he has not shown that UVU’s stated reasons for
the tenure denial were pretextual. See Antonio v. Sygma Network, Inc., 458 F.3d 1177,
1183 (10th Cir. 2006) (noting that, even when the same-actor inference is applied, “the
plaintiff still has the opportunity to present countervailing evidence of pretext” (quotation
and brackets omitted)).
Woesler v. Utah Valley Univ., 725 F. App'x 610, 614 n3 (10th Cir. 2018).
B.

Mixed Motives
1.

Contributing Factor

Howard v. City of Coos Bay, 871 F.3d 1032, 1047-48 (9th Cir. 2017), affirmed the grant
of summary judgment to the First Amendment retaliation and State-law defendants. The court
held that the evidence clearly showed that plaintiff would not have been hired as Finance
Director even if she had not brought a protected lawsuit against the City. While plaintiff had
longer experience than Baker, the employee who first became Acting Finance Director and
ultimately became Finance Director, Baker had resisted taking the position on a permanent basis,
was pursued by the City over a long period before she ultimately agreed, and in the interim the
City had interviewed and rejected many applicants with greater experience than either Baker or
plaintiff.
… The City's repeated attempts to convince Baker to apply for the position, coupled with
its rejection of candidates with even more experience than Howard, makes clear that the
City would have hired Baker even if Howard had never brought suit.
Thus, no reasonable jury could find that Howard's suit was a substantial reason
for the City's refusal to consider her for the Finance Director position in 2011. Rightly or
wrongly, because of her previous termination, the City has demonstrated that it would
have rejected Howard's application in 2011, irrespective of her suit, and hired Baker
instead. Accordingly, the district court correctly concluded that Howard's First
Amendment claim does not survive summary judgment.
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2.

“Honest Belief” and Intent

Armstrong v. BNSF Ry. Co., 880 F.3d 377, 382–83 (7th Cir. 2018), affirmed the
judgment on a jury verdict for the Federal Rail Safety Act retaliation defendant. The court held
that the railroad’s honest belief that plaintiff had not made his complaint in good faith precluded
a finding of retaliation, even on a mixed-motive basis:
It is true that to make a prima facie case, a plaintiff is not required to conclusively
demonstrate that retaliation was the only—or even main—motivation. … That does not
mean, however, that a plaintiff is not required to show that retaliation played at least
some role in the decision. … (noting that “contributing factor” is a more lenient standard,
but explaining that “the contributing factor that an employee must prove is intentional
retaliation prompted by the employee engaging in a protected activity”). A showing of
discriminatory animus, which the statute requires, necessarily includes some proof of
retaliatory motive.
Armstrong contends that because the FRSA requires only that he show the
protected activity was a contributing factor in the adverse decision, he is not required to
provide any proof of an employer's retaliatory motive. He is correct that the “contributing
factor” standard is lower than those applied in other anti-discrimination contexts. …
However, “contributing factor” is merely a standard of causation, and it does not
eliminate the need to demonstrate the existence of an improper motive. … The analysis
of whether the employer possessed an improper (i.e., retaliatory) motive is separate from
the analysis of whether, and to what extent, that motive influenced the employer's
actions.
Turning then to Instruction No. 24 itself, we find that it accurately conveyed these
principles. The instruction states that BNSF could not be liable if its decision was based
on its honest belief that Armstrong did not make a complaint in good faith. That is simply
another way of saying that BNSF could not be liable if it was not motivated by
retaliation. If BNSF fired Armstrong because it honestly believed that he was lying about
his complaint, then it necessarily follows that it did not retaliate against Armstrong for
filing a good faith complaint. While the instruction may not have represented the clearest
possible statement of the applicable law, it was not inaccurate. Therefore, the district
court did not abuse its discretion by including the instruction.
Comment of Richard Seymour on Armstrong v. BNSF Ry. Co.: The assumptions in
this decision are extraordinary, and at loggerheads with any notion of enforceable rights. A
mixed-motive case presupposes more than one motive, and cannot be reconciled with the
court’s view that an employer can have only a single motive: retaliation or non-retaliation. And
what better way to cloak a retaliatory motive than to say “we just did not believe the plaintiff was
in good faith”?

3.

Forfeiture of the Same-Decision Defense

Genberg v. Porter, 888 F.3d 1249, 1259-60 (7th Cir. 2018), affirmed in part and reversed
in part the grant of summary judgment to the defendant CEO. The court affirmed summary
judgment on plaintiff’s defamation claim under Nevada law, but reversed summary judgment on
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plaintiff’s Sarbanes-Oxley retaliation claim. The court held that defendant waived the samedecision defense first asserted on appeal, and rejected his claim that he had preserved the defense
by challenging plaintiff’s showing that retaliation was a contributing factor in plaintiff’s firing.
The court explained:
Application of the two tests would entail different inquiries. Under the
“contributing factor” inquiry, the question is whether the content of Mr. Genberg's
communications had been a factor in his termination. But under the same-action defense,
the court would consider what would have happened if Mr. Genberg had never written
either email: No one would have been investigating Mr. Genberg, so the Board would
never have known that Mr. Genberg had done anything wrong. Thus, Mr. Porter's
challenge in district court on the “contributing factor” element did not preserve reliance
on the same-action defense.
4.

The Same-Decision Defense

Genberg v. Porter, 888 F.3d 1249, 1260 (10th Cir. 2018), affirmed in part and reversed in
part the grant of summary judgment to the defendant CEO. The court affirmed summary
judgment on plaintiff’s defamation claim under Nevada law, but reversed summary judgment on
plaintiff’s Sarbanes-Oxley retaliation claim. The court held that, even if defendant had not
waived the same-decision defense, his evidence was not enough to establish it as a matter of law.
The court explained:
On this issue, a reasonable factfinder could have gone either way. The March 2
email led the Board to conclude that Mr. Genberg could be terminated “for cause,” and
Mr. Porter acknowledges that the Board decided to fire Mr. Genberg on March 3 based
on his email one day earlier. In addition, the March 4 email led the Board to order an
investigation that ultimately confirmed Mr. Genberg's role in the March 2 email. The
Board purported to rely on this confirmation to fire Mr. Genberg. Thus, it is unclear
whether the Board would have fired Mr. Genberg absent the March 2 and March 4
emails. In light of this uncertainty, Mr. Porter could not obtain summary judgment even if
he had preserved the same-action defense.
C.

Retaliation
1.

Protected Activity
a.

General Unspecific References to “Discrimination” or
“Harassment” Are Not Protected

Catinella v. Cty. of Cook, 881 F.3d 514, 519-20 (7th Cir. 2018), affirmed the grant of
defendants’ motion to dismiss plaintiff’s § 1981 retaliation claim, for failure to allege protected
activity. The court explained: “There Catinella alleges that his discharge was “politically
motivated and in retaliation for [p]laintiff's position.” He does not allege that the County
retaliated against him for assisting a victim of racial discrimination. Nor does he allege any
“background circumstances sufficient to demonstrate that [Cook County] ha[d] reason or
inclination to discriminate invidiously against whites.”
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Winfrey v. City of Forrest City, 882 F.3d 757, 758 (8th Cir. 2018), affirmed the grant of
summary judgment to the Title VII retaliation defendant because plaintiff failed to show he had
engaged in any protected activity. He had complained that police officers were underpaid and
that he had stood up to the City and the Mayor. The court stated: “Protesting application of
unfair treatment unmoored from the distinct classes Title VII protects—as Winfrey has said, both
in his complaint and at his deposition, he was doing—is not a basis for a Title VII retaliation
claim.” (Footnote omitted.)
b.

Refusal to Change a Criticized Teaching Method is Not
Protected Activity

Frakes v. Peoria School Dist. No. 150, 872 F.3d 545, 551 (7th Cir. 2017), affirmed the
grant of summary judgment to the Rehabilitation Act § 504 retaliation defendant. The court
stated:
Here, Frakes asserts that she engaged in protected activity when she refused to
change her teaching methods following Nunn's negative performance evaluation.
However, this argument fails because there is no evidence that Frakes's opposition to
Nunn's evaluation was an assertion of rights on behalf of her disabled students. While
Frakes argues, for the purposes of this lawsuit, that her teaching methods were preferred
for behaviorally and emotionally disabled students, the evaluation and Frakes's “Points of
Rebuttal” do not reflect a dispute over the best teaching methods for disabled students. In
fact, there is no mention of the students' rights or interests at all. And, while we find no
reason to doubt that it was Frakes's intention to best serve her disabled students, the law
protects assertions of rights, not teaching methods. The fact that Frakes taught students
who are protected by the ADA does not alone render her teaching “protected activity.”
2.

Adverse Employment Actions

Carlson v. Univ. of New England, 899 F.3d 36, 44 (1st Cir. 2018), reversed the grant of
summary judgment to the Title VII and State-law defendant on plaintiff’s retaliation claims.
Plaintiff somplained of sexual harassment Plaintiff was a tenure-track Assistant Professor in the
Exercise and Sport Performance (ESP) Department. She complained internally about sexual
harassment by her department chair and supervisor, and defendant agreed internally that the
conduct in question was sexual harassment. She suffered a series of adverse actions that were
not timely challenged, and a timely-challenged set of actions in connection with her voluntary
transfer to another department. The lower court granted summary judgment on the ground that
the voluntary character of the transfer prevented its being considered an adverse employment
action, and the other actions were simply the consequences of the voluntary transfer. Reversing,
the court stated:
As the district court acknowledged, Carlson's transfer to a new department led to
a change in her teaching assignments, her removal from the ESP Department website,
and her removal as an advisor to ESP Department students. A jury could find that the
“disparity in duties” between her role while a member of the ESP Department and her
role after her transfer “makes the transfer an adverse employment action.” Id.
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The district court held that the transfer was voluntary and so, in its view, the
transfer could not be an adverse action. That reasoning overlooked one of the theories
Carlson put forward at the summary judgment stage. Carlson argues that Dean FrancisConnolly led her to transfer out of the ESP Department by making misrepresentations
about how the transfer would affect her professional responsibilities. Specifically,
Carlson alleges that Dean Francis-Connolly promised that, if Carlson were to transfer to a
new department, she could continue teaching Exercise Physiology and Environmental
Physiology. Carlson further alleges that, once she was transferred, Dean FrancisConnolly assigned her to teach different courses, and that those courses were not
equivalent but, in fact, were remedial-level courses that carried less responsibility than
her previous courses.
Carlson stated in her deposition that she told Dean Francis-Connolly that she
would transfer departments on the condition that she could “keep [her] classes and
continue to do [her] job.” Carlson then followed up with Dean Francis-Connolly in an
email, a copy of which is in the record, saying that she would be willing to transfer “if
[the transfer] can be accomplished along the lines we discussed.” (emphasis added).
After Carlson left the ESP Department, Dean Francis-Connolly in fact assigned
Carlson to teach different courses, and lower level ones at that. A jury could find that
Dean Francis-Connolly induced the plaintiff's consent to the transfer through false
premises and that these courses required a lower skill level than those Carlson previously
taught. A jury could find that Carlson would not have accepted the transfer but for Dean
Francis-Connolly's misrepresentations. A jury could also reasonably infer that Dean
Francis-Connolly did so in retaliation against Carlson. A reasonable jury could also find
that these events would not have occurred “but for” Carlson's activity in reporting
Visich's sexual harassment of her. Univ. of Texas Sw. Med. Ctr. v. Nassar, 570 U.S. 338,
346, 133 S.Ct. 2517, 186 L.Ed.2d 503 (2013). Because the record supports these
inferences, Carlson has made a prima facie case sufficient to survive summary judgment.
(Footnote omitted.)
3.

Causation

Consolino v. Towne, 872 F.3d 825, 830 (7th Cir. 2017), affirmed the grant of summary
judgment to the First Amendment retaliation defendants. The court stated: “In order to
demonstrate that a defendant was motivated to retaliate based on protected speech, the plaintiff
must first produce evidence that the defendant knew about the protected speech.” (Citation
omitted.)
V.

Types of Evidence to Prove or Rebut Discrimination or Retaliation
A.

Direct Evidence

Fassbender v. Correct Care Sols., LLC, 890 F.3d 875 (10th Cir. 2018), affirmed in part
and reversed in part the grant of summary judgment to the Title VII pregnancy discrimination
defendant and remanded the case to the district court. Plaintiff was pregnant, and was fired. She
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argued that she had direct evidence of pregnancy discrimination based on the following events
and remarks by her supervisor:
At all relevant times, Fassbender and two other CCS employees at the Detention
Center were pregnant. At some point in late March or early April 2015, Carrie
Thompson—CCS' health-services administrator at the Detention Center—overheard
Fassbender discussing her pregnancy and remarked, “What, you're pregnant too?” Id. at
219. A few days later, Thompson learned that yet another member of her staff was
pregnant. Fassbender testified that she heard Thompson respond to this news, “[A]re you
kidding me? Who is it? I don't know how I'm going to be able to handle all of these
people being pregnant at once.” Id. at 369. At some other point around this time, Lori
Lentz-Theis—another certified medication aid—overheard Thompson telling an
administrative assistant, “I have too many pregnant workers[.] I don't know what I am
going to do with all of them.” Id. at 490. Lentz-Theis said that Thompson sounded “very
angry and frustrated compared to how she usually sounds” when she said this. Id.
Id. at 879. The court held that this was not enough:
Fassbender argues that Thompson's three comments about her employees'
pregnancies are direct evidence that Thompson terminated Fassbender because of her
pregnancy. But a supervisor's animosity towards a protected group generally is not—on
its own—direct evidence of discrimination. Rather, the plaintiff must show that the
supervisor “acted on his or her discriminatory beliefs.” Tabor v. Hilti, Inc., 703 F.3d
1206, 1216 (10th Cir. 2013).
Id. at 880. Distinguishing Tabor, the court stated that these comments were not made in a hiring
interview, they did not question the plaintiff’s ability to do the job, and they did not immediately
precede the plaintiff’s rejection, having been made amonth earlier.
B.

Temporal Proximity
1.

Proof of Causation

Donley v. Stryker Sales Corp., --- F.3d ----, No. 17-1195, 2018 WL 4957196 (7th Cir.
Oct. 15, 2018), reversed the grant of summary judgment to the Title VII retaliation defendant and
held that an employer’s delay of an investigation into plaintiff’s misconduct, until just after
termimating the manager against whom plaintiff had made a sexual harassment complaint,
presented genuine issues of material fact:
On appeal, Donley argues that the suspicious timing of the investigation could
convince a reasonable factfinder that Thompson and Ferschweiler decided to fire her in
retaliation for filing the internal complaint. She has offered evidence that both Thompson
and Ferschweiler knew about the photographs before the August 2014 investigation.
Neither took any disciplinary action against her until after she reported the other manager
for sexual harassment. She points to Stryker’s response to her EEOC charge. Stryker said
that Thompson saw the photographs at the team meeting in Vail. That evidence is helpful
to Donley, both in contradicting Stryker’s defense in the lawsuit and also in suggesting
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that Thompson did not think Donley’s actions in Vail warranted her firing, at least
initially.
Id. at *2. The court rejected defendant’s argument that the decisionmaker did not know of the
protcted activity and so could not have retaliated, because the HR Director knew of the activity
and initiated the investigation that led to plaintiff’s discharge:
Stryker counters that the timing of the investigation of Donley is not material
because it is undisputed that Thompson did not know about Donley’s internal complaint,
and so he could not have fired Donley with retaliatory animus. This argument fails to take
into account the involvement of human resources director Ferschweiler, who was
certainly aware of Donley’s complaint. There is evidence that she launched the
investigation of Donley and the Vail incident about a day after resolving that internal
complaint, and she drafted Donley’s termination letter after consulting with Thompson
about the investigation into the Vail incident. If a person with retaliatory animus
“provided factual information or input that may have affected the adverse employment
action,” then the employer still can be liable for a retaliatory firing. … Even if Thompson
did not know about the internal complaint, Ferschweiler did, and she played a meaningful
role in the decision to fire Donley. The dispute over when Ferschweiler learned about
Donley’s actions in Vail might therefore help convince a reasonable jury that she
harbored retaliatory animus.
Id. at *4 (citations omitted).
Guzman v. Brown County, 884 F.3d 633, 640 (7th Cir. 2018), affirmed the grant of
summary judgment to the defendant on her FMLA retaliation claim based on her March 8, 2013
firing and her having taken FMLA leave several times between June 2010 and November 2011.
The court broadly declared:
Guzman has not established that any of the discipline that she received was
unwarranted, and has identified no direct evidence linking her discipline to her FMLA
leaves. Unfortunately for Guzman, “mere temporal proximity” is not enough to establish
a genuine issue of material fact to survive summary judgment. Cole v. Illinois, 562 F.3d
812, 816 (7th Cir. 2009) (quoting Andonissamy v. Hewlett-Packard Co., 547 F.3d 841,
851 (7th Cir. 2008)).
Howard v. City of Coos Bay, 871 F.3d 1032, 1045-46 (9th Cir. 2017), affirmed the grant
of summary judgment to the First Amendment retaliation and State-law defendants, but held that
temporal proximity provided a strong inference of retaliation:
Howard maintains that “the sequence of events” demonstrates that the City
refused to hire her because of her suit. While we reject Howard's contention that the
proximity of Baker's hiring to the jury verdict demonstrates causation, there is no doubt
that the City's decision not to hire Howard—whether dated to the July 2011 letter or
Baker's hiring in November—occurred in the midst of the litigation in Howard I, and
thus, raises the specter of causation.
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We have held that speech which occurred within “three to eight months [of the
adverse employment action] is easily within a time range that can support an inference of
retaliation.” Coszalter v. City of Salem, 320 F.3d 968, 977 (9th Cir. 2003). Even “an
eleven-month gap in time is within the range that has been found to support an inference
that an employment decision was retaliatory.” Allen v. Iranon, 283 F.3d 1070, 1078 (9th
Cir. 2002).
However, we are mindful of avoiding “the logical fallacy of post hoc, ergo
propter hoc.” Huskey v. City of San Jose, 204 F.3d 893, 899 (9th Cir. 2000). “[A]
specified time period cannot be a mechanically applied criterion. A rule that any period
over a certain time is per se too long (or, conversely, a rule that any period under a certain
time is per se short enough) would be unrealistically simplistic.” Coszalter, 320 F.3d at
977–78. Because “there is no set time ... [w]hether an adverse employment action is
intended to be retaliatory is a question of fact that must be decided in the light of the
timing and the surrounding circumstances.” Id. at 978.
Howard's application was rejected while her suit was ongoing—there was no
delay between her speech and the adverse employment action. Not only was there a direct
correlation of time between her suit and rejection, the adverse employment action
occurred in the context of the protracted heat of trial preparation. Against the backdrop of
such litigation, the timing of her rejection creates a strong inference that the City acted
with a retaliatory motive.
(Footnotes omitted.)
Genberg v. Porter, 888 F.3d 1249, 1257-58 (10th Cir. 2018), affirmed in part and
reversed in part the grant of summary judgment to the defendant CEO. The court affirmed
summary judgment on plaintiff’s defamation claim under Nevada law, but reversed summary
judgment on plaintiff’s Sarbanes-Oxley retaliation claim. The court held that a one-month gap in
time between plaintiff’s involvement in the March 2 e-mail and his firing was evidence of
causation, particularly where the defendants delayed the firing until after plaintiff finished
raising the capital the firm needed to survive. The court stated:
The sequence of events supports Mr. Genberg's argument that the March 2 email
contributed to his termination. Reacting to the email, the Board took less than a month to
begin an investigation, finish it, and fire Mr. Genberg. See Lockheed, 717 F.3d at 1136
(“Temporal proximity between the protected activity and adverse employment action
may alone be sufficient to satisfy the contributing factor test.”).
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In fact, Mr. Porter argues that the Board decided to fire Mr. Genberg on March 3,
only one day after receiving Mr. Genberg's email: “The undisputed evidence establishes
that the Board decided on March 3 that they needed to fire Genberg, but wanted to
temporarily delay his firing until Ceragenix secured the capital it needed to survive.”
Appellee's Resp. Br. at 17; accord id. at 43 (arguing that the Board agreed on March 3
that Mr. Genberg “should be fired at a later date”).
Mr. Porter argues that the Board fired Mr. Genberg in part because he had
concealed his role in the March 2 email. According to Mr. Porter, the Board did not act
because of anything that Mr. Genberg had said in the email, pointing out that Mr.
Genberg had raised similar concerns in February 2010. But the factfinder had no
obligation to credit Mr. Porter's focus on “concealment” or Mr. Genberg's prior
expression of concern. The factfinder could reasonably conclude that Mr. Genberg had
been fired because of what he had said. After all, Mr. Porter does not suggest that Mr.
Genberg had lied about his role in drafting the email. And Mr. Genberg had expressed
concern in February 2010 to a different Board member (Mr. Jeff Sperber), not Mr. Porter.
Thus, Mr. Porter's alternative explanations for the firing do not justify summary
judgment.
2.

Intervening Events Breaking the Chain of Causation

Genberg v. Porter, 888 F.3d 1249, 1258-59 (10th Cir. 2018), affirmed in part and
reversed in part the grant of summary judgment to the defendant CEO. The court affirmed
summary judgment on plaintiff’s defamation claim under Nevada law, but reversed summary
judgment on plaintiff’s Sarbanes-Oxley retaliation claim. The court took a “fruit of the
poisonous tree” approach in rejecting defendant’s claim that an intervening event—outside
counsel’s communication that plaintiff had breached a fiduciary duty in sending an e-mail to a
Board member—broke the causal link between the protected activities and plaintiff’s firing. The
court explained:
To rely on a legitimate intervening event, the adverse action cannot be
inextricably intertwined with the protected activity; therefore, Mr. Porter needed to
explain Mr. Genberg's termination “without reference to [his] protected activity.” Palmer
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v. Canadian Nat'l Ry./Ill. Cent. R.R., No. 16-035, 2016 WL 5868560, at *34 (Admin.
Rev. Bd., U.S. Dep't of Labor Sept. 30, 2016). Mr. Porter did not satisfy this burden.
Ceragenix began to investigate Mr. Genberg only after he had written the two emails, and
we have already held that a reasonable factfinder could regard the writing of both emails
as protected activity.
If we take away both emails, Ceragenix would never have had a reason to
investigate Mr. Genberg. Therefore, a reasonable factfinder could conclude that Mr.
Genberg's protected activities on March 2 and 4 were inextricably intertwined with his
termination. See id. at *34-35 (stating that if the protected activity had led the employer
to investigate a possible rule violation and then fired the employee for violating the rule,
“the protected activity ... would be ‘inextricably intertwined’ with the adverse action”).
And if the investigation was inextricably intertwined with protected activities, we could
not regard the investigation as an “independent” cause for the termination. See id. Thus,
Mr. Porter cannot avoid liability based on a legitimate intervening event.
C.

Biased Statements
1.

Statements Showing Intent to Discriminate Not Presumed to Dissipate
Over Time

Int'l Refugee Assistance Project v. Trump, 883 F.3d 233, 268 (4th Cir. 2018), a case
challenging the government’s travel ban, rejected the government’s argument that President
Trump’s anti-Muslim animus revealed in his official statements issued by Twitter and other
means were replaced over time by a secular purpose of ensuring public safety:
Rather, an objective observer could conclude that the President's repeated
statements convey the primary purpose of the Proclamation—to exclude Muslims from
the United States. In fact, it is hard to imagine how an objective observer could come to
any other conclusion when the President's own deputy press secretary made this
connection express: he explained that President Trump tweets extremist anti-Muslim
videos as part of his broader concerns about “security,” which he has “addressed ... with
... the proclamation.” J.A. 1502–03.
The Government correctly points out that the President's past actions cannot
“forever taint” his future actions. See McCreary, 545 U.S. at 874, 125 S.Ct. 2722; First
Br. 18. President Trump could have removed the taint of his prior troubling statements;
for a start he could have ceased publicly disparaging Muslims. But “an implausible claim
that governmental purpose has changed should not carry the day in a court of law any
more than in a head with common sense.” McCreary, 545 U.S. at 874, 125 S.Ct. 2722. In
fact, instead of taking any actions to cure the “taint” that we found infected EO-2,
President Trump continued to disparage Muslims and the Islamic faith.
The full citation to McCreary is McCreary Cty. v. ACLU, 545 U.S. 844 (2005).
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2.

The Tone of the Statements Matters

Fassbender v. Correct Care Sols., LLC, 890 F.3d 875 (10th Cir. 2018), affirmed in part
and reversed in part the grant of summary judgment to the Title VII pregnancy discrimination
defendant and remanded the case to the district court. Plaintiff was pregnant, and was fired.
We begin where we left off with Fassbender's direct-evidence argument:
Thompson's comments. Recall that at various times in the weeks before Fassbender's
termination, Thompson made the following remarks: (1) “What, you're pregnant too?”
…; (2) “I don't know how I'm going to be able to handle all of these people being
pregnant at once,” id.; and (3) “I have too many pregnant workers, I don't know what I
am going to do with all of them,” … .
Id. at 884-85.
Fassbender argues that Thompson made the comments about her employees'
pregnancies “out of frustration and anger,” and that they reveal her motive to reduce “the
number of pregnant employees on her roster.” … CCS responds that Thompson's
comments were “innocuous,” “do not reflect a negative attitude toward pregnancy,” and
“were nothing more than routine concerns related to employee leaves of absence and
scheduling.” …
We decline to conclude that Thompson's comments were “innocuous” for two
reasons. … First, the comments could evince a discriminatory motive even assuming, as
CCS argues, that Thompson's comments “merely show [her] concern with managing the
medical unit at a time when multiple employees were pregnant (and would ultimately
need maternity leave).” … It's exactly because Fassbender's pregnancy—and looming
maternity leave—posed an inconvenience to Thompson that a jury could conclude that
Thompson terminated Fassbender to ease that burden. Thompson's comments thus
suggest a discriminatory motive that “could have affected [Thompson's] conduct with
respect to [Fassbender's] termination.” … Whether the comments reflect some disdain
towards pregnant women as a class doesn't enter into the equation. …
But we couldn't entirely discount Thompson's comments even if CCS is correct
that they must reflect a higher level of animosity to lead a jury to conclude that
Thompson harbored a discriminatory motive when she terminated Fassbender. There is
evidence in the record that Thompson made at least one of her comments angrily, and the
record doesn't establish the tone of her other comments. It's reasonable to infer that
Thompson's comments reflected some hostility or frustration toward pregnant employees,
so we must draw that inference in Fassbender's favor. …
Id. at 885 (citations omitted). The court refused to give weight to defendant’s argument that the
remarks did not matter because Thompson otherwise acted in a nondiscriminatory manner as to
othes:
CCS further invites us to minimize Thompson's comments because (1) none of
her other pregnant employees faced adverse employment actions, and (2) Thompson
hired a pregnant employee as a certified medication aide fewer than four months after
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terminating Fassbender. But a reasonable jury could conclude that Thompson merely
sought to reduce—not eliminate—her roster of pregnant employees. And in light of
Fassbender's EEOC charge, this litigation could certainly have been anticipated by the
time Thompson hired the new pregnant employee, so a jury could reasonably question
her hiring motivations. Cf. Perry, 199 F.3d at 1137 (explaining that similar argument
would “preclude suits against employers who replace a terminated employee with an
individual who shares her protected attribute only in an attempt to avert a lawsuit”).
Moreover, as Fassbender argues, a jury could conclude that Thompson evinced a
“consciousness of guilt” about these comments by testifying that she didn't remember
making them after acknowledging to Rice and Lindsey that she did make them.2 Aplt. Br.
39 (quoting United States v. Lopez-Garcia, No. 92-8539, 1993 WL 82295, at *1 (5th Cir.
Mar. 17, 1993) (per curiam) (unpublished) ). Rice and Lindsey called *887 Thompson
specifically to “coach[ ]” her to be careful not to make similar comments in the future.
App. 323. Fassbender filed a charge of discrimination with the EEOC mere weeks after
Thompson made those comments and commenced the instant litigation a few months
later. Thompson's comments are central to the EEOC charge and this litigation. A jury
could certainly suspect Thompson would remember something this significant for at least
the approximately 15 months between when Thompson made the comments and when
she professed not to remember them at her deposition.
3.

Merely Harsh and Rough Statements Not Enough to Show Bias

Sidlo v. Millercoors, LLC, 718 Fed.Appx. 718, 727 (10th Cir. 2018), affirmed the grant of
summary judgment to the national-origin and age discrimination defendant. The court rejected
plaintiff’s effort to show that national-origin discrimination could reasonably be inferred from a
single supervisory statement that the supervisor would “not tolerate any foreigner bullshit.” The
court stated: “But Sidlo doesn't connect that comment with any of the potential adverse actions.
Under these meager facts, no reasonable jury could find discrimination, and as such, Sidlo has
failed to establish a prima facie case even of discriminatory treatment—step one of the test. And
so summary judgment was appropriate for the disparate-treatment claim.” (Footnote omitted.)
4.

Claimed Forgetfulness About Discriminatory Statements Could
Reflect Consciousness of Guilt

Fassbender v. Correct Care Sols., LLC, 890 F.3d 875 (10th Cir. 2018), affirmed in part
and reversed in part the grant of summary judgment to the Title VII pregnancy discrimination
defendant and remanded the case to the district court. Plaintiff was pregnant, and was fired. Her
supervisor, Carrie Thompson, had made remarks showing frustration with the number of
pregnant employees working under her supervision. Thompson’s superiors cautioned her about
making such statements near employees. Plaintiff filed suit promptly, and at her deposition 15
months later, Thompson said she could not remember the statements. The court held:
Moreover, as Fassbender argues, a jury could conclude that Thompson evinced a
“consciousness of guilt” about these comments by testifying that she didn't remember
making them after acknowledging to Rice and Lindsey that she did make them.2 Aplt. Br.
39 (quoting United States v. Lopez-Garcia, No. 92-8539, 1993 WL 82295, at *1 (5th Cir.
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Mar. 17, 1993) (per curiam) (unpublished) ). Rice and Lindsey called Thompson
specifically to “coach[ ]” her to be careful not to make similar comments in the future.
App. 323. Fassbender filed a charge of discrimination with the EEOC mere weeks after
Thompson made those comments and commenced the instant litigation a few months
later. Thompson's comments are central to the EEOC charge and this litigation. A jury
could certainly suspect Thompson would remember something this significant for at least
the approximately 15 months between when Thompson made the comments and when
she professed not to remember them at her deposition.
Id. at 886-87.
D.

Comparators
1.

Lack of Same Supervisor

Donley v. Stryker Sales Corp., --- F.3d ----, No. 17-1195, 2018 WL 4957196 (7th Cir.
Oct. 15, 2018), reversed the grant of summary judgment to the Title VII retaliation defendant.
However, the court that, at least for purposes of summary judgment, plaintiff could not claim as
a comparator the manager who was also fired, but unlike her received a substantial severance.
The manager in question was the person against whom plaintiff had filed a sexual harassment
complaint on behalf of another employee. The court explained:
As further evidence of retaliation, Donley points to the more favorable treatment
afforded to the fired regional sales manager who was the target of her internal complaint
and whom she regards as similarly situated to her. She maintains that both of them had
been investigated and found to have violated Stryker policies, yet only he received a
severance package. Evidence that similarly situated employees outside the legally
protected group were treated differently may furnish circumstantial evidence of
retaliation or other unlawful motive. … To invoke this type of circumstantial evidence of
unlawful motive, however, the plaintiff and the comparator normally must have “dealt
with the same supervisor, [been] subject to the same standards, and ha[ve] engaged in
similar conduct without such differentiating or mitigating circumstances as would
distinguish their conduct or the employer’s treatment of them.” … Perfect congruence is
not required, however. The question is whether the two employees are situated similarly
enough for reasonable comparison. …
While such comparisons often present factual issues for juries to decide, we agree
with Stryker that in this case, Donley and the fired regional sales manager were too
different for this comparison to defeat summary judgment, at least on the record now
before us. Donley and the sales manager reported to different supervisors and were
subject to different standards. The manager occupied a more senior position than Donley.
Without additional information about the nature and circumstances of the sexualharassment complaint, the outcome of the internal investigation, and other mitigating and
aggravating factors, we could not say that Donley and the sales manager engaged in
misconduct of similar gravity so as to justify the comparison.
Id. at *4 (citations omitted).
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2.

Lack of Same Situation

Barbera v. Pearson Educ., Inc., --- F.3d ----, No. 18-1085, 2018 WL 4939772 (7th Cir.
Oct. 12, 2018), affirmed the judgmenr on a jury verdict for the Title VII sex discrimination
defendant. The court rejected plaintiff’s claim that three men were allowed to resign with
severance packages but she was not, because there were significant differences in the tming of
their requests and therefore in their situations. The three men requested resignation with
severance before Pearson signed a contract with a third party to perform services Pearson had
earlier performed directly, and plaintiff requested resignation with severance afterwards, when
she had a job available with the third party. The court explained at *6:
… The district court correctly concluded that Pearson's impending transaction with the
promise of continued employment to individuals such as Barbera is a differentiating
circumstance between her and the proposed comparators. When Barbera sought
severance pay, Pearson was in the midst of transferring some of its business and
transitioning some of its employees to Donnelley. By the time she sought severance pay,
Pearson had already told Donnelley which employees would be available to transition.
3.

Irrelevance of Employer’s Good-Faith Mistake

Smelter v. S. Home Care Servs. Inc., --- F.3d ----, No. 16-16607, 2018 WL 4560684 (11th
Cir. Sept. 24, 2018), affirmed the grant of summary judgment to the Title VII and 42 U.S.C.
§ 1981 racial discrimination defendant on plaintiff’s termination and retaliation claims, but
reversed the grant of summary judgment on her racial-harassment claim. The court rejected
plaintiff’s comparator Smallwood, who had also made a number of errors, because the
decisionmaker believed plaintiff, not Smallwood, was the instigator of an altercation between
them:
Smelter also was not similarly situated to Smallwood. Smallwood received three
warnings for failure to perform her job duties. And, of course, she was involved in the
altercation with Smelter. At first blush, these facts make Smallwood appear to be
similarly situated to Smelter. But there were two important differences between Smelter
and Smallwood. First, Smelter was a new employee who was still well within her six
month probationary period; Smallwood, in contrast, had worked for Southern Home for
over two years. Second, McDougal—the decisionmaker—believed that Smelter had
instigated the altercation with Smallwood and that Smallwood was a mere participant.
Smelter argues that McDougal’s belief was mistaken, but pretext turns on whether the
employer was dissatisfied with the employee for non-discriminatory reasons, “even if
mistakenly or unfairly so.” … Because McDougal’s beliefs—whether correct or not—are
the focus of the pretext analysis, and because Smelter failed to provide any evidence
contradicting McDougal’s testimony that she believed Smelter had instigated the
altercation, Smelter cannot rely on Smallwood as a comparator.
Id. at *11 (citation omitted).
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E.

Harassment
1.

Was the Harassment Because of a Protected Characteristic?

Smith v. Rosebud Farm, Inc., 898 F.3d 747, 749 (7th Cir. 2018), affirmed the judgment
on a jury verdict for the Title VII, § 1981, and Illinois Gender Violence Act male-on-male sexual
harassment and racial harassment defendant. The court rejected the defendant’s argument that
all plaintiff had shown was sexual horseplay:
Rosebud argues that it was entitled to judgment as a matter of law on Smith’s
Title VII sex discrimination claim. To win, Smith had to show more than unwanted
sexual touching or taunting; he had to show that the harassment occurred because of his
sex. Rosebud contends that Smith’s evidence demonstrates that the other men in the shop
engaged in “sexual horseplay,” not sex discrimination. But Rosebud is wrong about that:
the evidence supports the inference that Smith’s coworkers harassed him because he was
male. The shop was a mixed-sex workplace, and only men were groped and taunted.
Because men were treated differently from women at Rosebud, a reasonable jury could
conclude that Smith was tormented because of his sex.
The court elaborated on the threshold showing a harassment plaintiff is required to make:
Rosebud is correct that that unwanted sexual behavior—including the touching of
genitals and buttocks—is not necessarily actionable under Title VII. Oncale, 523 U.S. at
80, 118 S.Ct. 998 (“We have never held that workplace harassment, even harassment
between men and women, is automatically discrimination because of sex merely because
the words used have sexual content or connotations.”); Shepherd v. Slater Steels Corp.,
168 F.3d 998, 1009 (7th Cir. 1999) (“[T]he sexual content or connotations of workplace
harassment do not automatically render that conduct sex discrimination.”). Shafer and
Lord mark an important boundary line: Title VII is an anti-discrimination statute, not an
anti-harassment statute.
But Smith, in contrast to the plaintiffs in Shafer and Lord, introduced evidence
that the harassment was discriminatory. Neither Shafer nor Lord offered any proof that
the unwelcome sexual touching was discrimination based on sex, including any evidence
that men in the workplace were treated differently from women. Shafer, 417 F.3d at 666;
Lord, 839 F.3d at 562. Smith, on the other hand, offered direct comparative evidence that
only men, and not women, experienced the kind of treatment that he did at Rosebud. See
Oncale, 523 U.S. at 80–81, 118 S.Ct. 998 (“A same-sex harassment plaintiff may also ...
offer direct comparative evidence about how the alleged harasser[s] treated members of
both sexes in a mixed-sex workplace.”). Ample testimony—from both Smith and other
witnesses—established that only men were groped, taunted, and otherwise tormented.
Witnesses recounted the numerous times they saw men grabbing the genitals and
buttocks of other men. No witness recalled seeing female Rosebud employees subjected
to the same treatment. Because Smith introduced evidence that his coworkers only
harassed male employees, the jury was free to conclude that these men discriminated
against him on the basis of sex. See also Quick v. Donaldson Co., Inc., 90 F.3d 1372,
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1378 (8th Cir. 1996) (finding that evidence showing only men were the targets of sexual
harassment could support an inference of sex discrimination).
Rosebud argues that this direct comparative evidence is insufficient because only
male employees worked behind the meat counter. If Smith worked in an all-male
environment, the fact that only men were touched and groped would not raise an
inference of sex discrimination. But Smith did not work in an all-male environment—
Rosebud was a mixed-sex workplace where men and women interacted daily. According
to Castaneda, Rosebud employed approximately 6–7 women and 15–16 men in its small
store. See Smith v. Rock–Tenn Servs., Inc., 813 F.3d 298, 308 (6th Cir. 2016) (concluding
that a workplace with 30% female employees was not gender-segregated). Female
employees sometimes worked in the meat department when the shop was busy; they also
brought orders and returned items to the meat counter. And even if the all-male meat
counter had been segregated from the rest of the store, that was not the only place where
male-on-male sexual harassment occurred—men also groped and harassed each other in
the stock room and produce section. Because men worked alongside women at Rosebud
and only men were harassed, a reasonable jury could conclude that Smith’s coworkers
would not have tormented him if he had been female.
Id. at 751-52.
2.

Waiver of Strict Liabiity by Failing to Request Instruction

Robinson v. Perales, 894 F.3d 818, 826–27 (7th Cir. 2018), affirmed the lower court’s
denial of a new trial for the Title VII plaintiff Robinson on his strict-liability theory. The jury
found that plaintiff’s former supervisor had retaliated against him by taking a tangible
employment action (failure to promote) against him, but that the defendant Board had not.
Plaintiff argued that, as a matter of law, the defendant Board was strictly liable for the
supervisor’s action. The court held that plaintiff Robinson had waived this argument by failing
to request an instruction setting forth that theory of liability, and by assenting to an affirmative
response to a jury note asking whether the jury could find retaliation against the supervisor but
not the Board.
3.

Constructive-Knowledge Claim Defeated by Prompt Remedial Action
After a Complaint

Wilcox v. Corr. Corp. of Am., --- F.3d ----, No. 17-11919, 2018 WL 3099892, (11th Cir.
June 25, 2018), affirmed the lower court’s grant of a Rule 50 motion for judgment as a matter of
law overturning a jury verdict for the Title VII sexual harassment plaintiff. Plaintiff argued that
the defendant must have had constructive knowledge of sexual harassment prior to her
complaint. The court rejected her argument, and explained:
An employee can also show that the company should have known about
harassment that was so pervasive as to create an inference of constructive knowledge. …
Wilcox argues that the company should have known about additional harassment:
Jackson’s practice of inappropriately hugging her and other female employees, and
Jackson’s intimidating looks and gestures after she complained about him. We disagree.
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Wilcox testified that she never reported the hugging, and the other evidence of hugging in
the record does not support the inference that the hugging was widespread or that others
considered it offensive. Wilcox also never reported Jackson’s intimidating conduct to the
company, and the record contains no evidence that the company should have known
about it at the time.
Furthermore, an employer is insulated from sexual-harassment liability based on
constructive knowledge “when the employer has adopted an anti-discrimination policy
that is comprehensive, well-known to employees, vigorously enforced, and provides
alternate avenues of redress.” Farley v. Am. Cast Iron Pipe Co., 115 F.3d 1548, 1554
(11th Cir. 1997). The parties agree that the company had a comprehensive antidiscrimination policy that was well-known to Wilcox, but Wilcox disputes how
vigorously it was enforced in her case. We cannot conclude that the company’s policy
was not enforced here. Wilcox filed a complaint in accordance with the policy’s
procedures, and as a result, Jackson was admonished, investigated, and terminated. With
such a policy in place, the company cannot be liable for Jackson’s harassment under a
theory of constructive knowledge.
Id. at *2-*3.
4.

Severity or Pervasiveness
a.

In General

Franchina v. City of Providence, 881 F.3d 32, 37-38 (1st Cir. 2018), affirmed the
judgment on a jury verdict for the Title VII sexual harassment and retaliation plaintiff. The court
stated:
Sticks and stones may break some bones, but harassment can hurt forever.
“Cunt,” “bitch,” “lesbo”: all are but a smattering of the vile verbal assaults the plaintiff in
this gender discrimination case, Lori Franchina, a former lieutenant firefighter, was
regularly subjected to by members of the Providence Fire Department (“the
Department”). She was also spit on, shoved, and—in one particularly horrifying
incident—had the blood and brain matter of a suicide-attempt victim flung at her by a
member of her own team. After an eight-day trial, a jury in the District of Rhode Island
concluded that Franchina had been discriminated against on the basis of her gender and
retaliated against when she dared protest her treatment. For her ordeal, she was awarded
front pay as well as emotional damages. The City of Providence (“the City”) now
appeals, making numerous arguments as to why the jury verdict should be set aside or, in
the alternative, why the judge's front pay award should be stricken. Because we decline to
put out flames of the Department's own making, we affirm.
Plaintiff initially had a good relationship with other firefighters but this all soured when a serial
harasser targeted her and the defendant began disciplinary proceedings against him. Other
firefighters retaliated against her and created a sexually hostile environment, with superior
officers doing nothing to prevent it. The harassment became extreme, including refusing to
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follow her orders, potentially causing the death of a person. The court’s description of the
harassment is set forth at 38-44. The court stated:
On November 30, 2011, Franchina filed a Charge of Discrimination with the
Rhode Island Commission for Human Rights (“RICHR”) and with the Equal
Employment Opportunity Commission (“EEOC”). She officially retired on disability on
December 19, 2013, after being diagnosed with severe post-traumatic stress resulting
from the numerous work-related incidents that occurred. She testified that she can never
again work as a rescue lieutenant as a result of her permanent disability, which the City
does not contest. By the time Franchina officially retired, she had submitted
approximately forty different written statements complaining of harassment,
discrimination, and retaliation to higher-ups in the Department.
Id. at 43-44.
EEOC v. Costco Wholesale Corp., 903 F.3d 618, 625-27 (7th Cir. 2018), affirmed the
lower court’s denial of the Title VII sexual harassment defendant’s Rule 50 motion for judgment
as a matter of law notwithstanding the jury verdict for the EEOC. The case arose from
defendant’s asserted failure to prevent a customer from sexually harassing the charging party.
The court rejected defendant’s arguments that the conduct of its customer was not so bad.:
Costco grounds its attack on the jury’s verdict in the content of Thompson’s
comments to Suppo and the nature of his physical contact with her. As for Thompson’s
comments, Costco insists that they were “tepid” compared to those that we have held
insufficiently severe or pervasive to create a hostile work environment. On the scale of
vulgarity, Costco is right—unsuccessful Title VII plaintiffs have endured far worse.
Baskerville v. Culligan International Co. is a good example. There, we held that an
employer was entitled to judgment in a case in which the behavior of the plaintiff’s
supervisor included making masturbation gestures while conversing with her, grunting
suggestively as she turned to leave his office, referring to her as a “pretty girl,” and
commenting that his office did not get “hot” until she walked in. 50 F.3d 428, 430 (7th
Cir.1995). Thompson’s attempts to solicit biographical information from Suppo,
compliments on her appearance, and requests for dates were nowhere near this lewd.
The same is true of the occasions on which Thompson touched Suppo. Costco
correctly observes that we have held conduct that is more amorous and similarly
pervasive to be insufficiently hostile to sustain a claim under Title VII. For example, in
McPherson v. City of Waukegan, we held that a supervisor did not severely or
pervasively harass plaintiff by asking what color bra she was wearing, pulling back the
shoulder strap of her tank top to see for himself, and suggesting that he “make a house
call” when she called in sick. 379 F.3d 430, 438–39 (7th Cir.2004). In Adusumilli v. City
of Chicago, we held that a coworker did not severely or pervasively harass the plaintiff
by making sexual comments and touching her arm, fingers, or buttocks, on four
occasions. 164 F.3d 353, 361–62 (7th Cir.1998). Thompson’s physical contact with
Suppo—touches on the wrist and cheek, bumps with a shopping cart, and attempted
hugs—was less sexually suggestive than conduct that we have already described as
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falling below the bar. Because Thompson’s come-ons were so mild, Costco says, the
district court should have granted it judgment as a matter of law.
Yet Costco's argument implies a position inconsistent with our case law: that
harassment must be overtly sexual to be actionable under Title VII. To be sure, the
alleged harassment must occur because of the plaintiff's sex. … But it need not consist of
pressure for sex, intimate touching, or a barrage of deeply offensive sexual comments. …
Actionable discrimination can take other forms, such as demeaning, ostracizing, or even
terrorizing the victim because of her sex. See … (supervisor created a hostile work
environment by “demeaning, degrading and demoralizing” the plaintiff); … (supervisor
isolated the plaintiff from her coworkers); … (coworker terrorized the plaintiff). Here, we
must decide whether a reasonable juror could find Thompson's conduct objectively
intimidating or frightening.
In making this assessment, we do not—as Costco would have it—consider only
what Thompson said and where he touched her. As we have emphasized before, “[c]ourts
should not carve up the incidents of harassment and then separately analyze each
incident, by itself, to see if each rises to the level of being severe or pervasive.” … We
determine whether a workplace was hostile based on “all the circumstances” of the case.
… (severity and pervasiveness must be judged by “the totality of the circumstances”).
And in the circumstances of this case, Thompson's talking and touching took place in the
context of his stalking.
Suppo testified that Thompson's presence at the Glenview Costco was “constant.”
He followed Suppo around the store, watching her from around corners. He stared at her
from behind clothes racks, disguised in sunglasses and a hat. He monitored her
movements and asked her to account for her conversations with men. He made trips to
the warehouse to see Suppo rather than to shop. He “constantly” asked her out and
“constantly” tried to give her his phone number. And Thompson continued this dogged
pursuit of Suppo even after Don Currier told him to stay away from her, even after he
knew that Suppo had gone to the police, even after he had assured both the police and
Currier that he would avoid her, and even though he knew that his attention scared her.
His behavior culminated in the bizarre, objectively frightening act of filming Suppo,
whom he called “mysterious Dawn.” A reasonable juror could conclude that being
hounded for over a year by a customer despite intervention by management, involvement
of the police, and knowledge that he was scaring her would be pervasively intimidating
or frightening to a person “of average steadfastness.” …
Thompson's outburst in the Mettawa warehouse supports this conclusion. When
Thompson saw Suppo and her father there, he screamed expletives. This outburst did not
contribute to the hostility of Suppo's workplace because it occurred after Thompson had
been banned from the Glenview store. It is relevant, however, to the jury's evaluation of
Thompson's behavior during the 13-month period in which he interacted with Suppo at
Glenview. Costco depicted Thompson as friendly but overeager; the EEOC portrayed
him as unstable and obsessive. A reasonable juror aware of both the filming at Glenview
and the outburst at Mettawa could view Thompson's behavior between May of 2010 and
September of 2011 through the lens of the EEOC's portrayal.
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Last but certainly not least is the plenary “no contact” order issued by the state
court. According to Costco, the evidence construed in the light most favorable to the
EEOC permits only one conclusion: that Suppo is an eggshell plaintiff whom Thompson
pestered rather than harassed. That position is exceedingly difficult to maintain in light of
the state court's conclusion that Thompson violated the Illinois Stalking No Contact
Order Act. The then-effective version of that Act provided that “ ‘[s]talking’ means
engaging in a course of conduct directed at a specific person” when the stalker “knows or
should know that this course of conduct would cause a reasonable person to fear for his
or her safety ... or suffer emotional distress.” 740 ILCS 21/10 § 10 (2010). It defined a
“course of conduct” as “2 or more acts, including but not limited to acts in which a
respondent directly [or] indirectly ... follows, monitors, observes, surveils, threatens, or
communicates to or about, a person, [or] engages in other contact ....” Id. And it
described “emotional distress” as “significant mental suffering, anxiety or alarm.” Id.
After an adversarial hearing, the state court concluded that Thompson had violated this
statute and issued a no-contact order prohibiting him from (among other things) coming
within 200 feet of Suppo's place of employment for a year. Given the state court's
judgment that Thompson engaged in a course of conduct that would “cause a reasonable
person to fear for his or her safety ... or suffer emotional distress,” it would be quite
something for us to say that a jury acted unreasonably by reaching the same conclusion.
(Footnotes and some citations omitted; citations indicating the extreme nature of the severity or
pervasiveness standard in the Seventh Circuit retained.)
Sidlo v. Millercoors, LLC, 718 Fed.Appx. 718 (10th Cir. 2018), affirmed the grant of
summary judgment to the national-origin harassment defendant. The court held that plaintiff
failed to show severity or pervasiveness. Plaintiff relied on one incident of an anti-foreigner
comment, but failed to connect that comment to any of the specific actions about which he
complained. Id. at 728. The court continued at 728-29:
The conduct Sidlo alleges fails to meet this standard. As we just discussed, Sidlo
points to only one incident directly connected to national-origin discrimination. … He
doesn't directly tie his other objections—being initially denied a second voucher for
safety glasses and having limited computer access—to national-origin discrimination. But
even if these incidents were somehow tied to national-origin discrimination, the sum of
the harassment didn't create an abusive working environment and therefore failed to
satisfy the second prong of hostile-work-environment analysis. His allegations are a far
cry from the required showing.
Smelter v. S. Home Care Servs. Inc., --- F.3d ----, No. 16-16607, 2018 WL 4560684 (11th
Cir. Sept. 24, 2018), affirmed the grant of summary judgment to the Title VII and 42 U.S.C.
§ 1981 racial discrimination defendant on plaintiff’s termination and retaliation claims, but
reversed the grant of summary judgment on her racial-harassment claim. The court held that
plaintiff’s failure to report the harassment until the day of her termination is not dispositive of
whether she perceived the environment as hostile or abusive. Id. at *6. The court stated:
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Given Smelter’s testimony about the impact that the harassment had on her, a
reasonable jury could conclude that she subjectively perceived her co-workers' conduct as
hostile and abusive.
Plaintiff testified to a number of egregious racial comments, including use of the “n” word,
descriptions of black men as “scum,” black persons getting off a bus as looking as if they were in
chains, and the like. She could remember eight specific comments during her two months of
employment. The court held that was sufficient for a reasonable jury to find that the
environment was objectively hostile. Id. The court held that, while the only evidence of
“physically threatening” behavior was “Smelter’s testimony that Smallwood stood up during
their altercation and ‘hit the desk’ like she was about ‘to charge at’ Smelter” but “But Smelter
also presented ample evidence of humiliating conduct.” Id. at *7. The court held that not all
four factors need to be satisfied to show that a work environment is objectively hostile, and
stated that “Smelter’s claim does not fail simply because she provided little or no evidence the
impact of the harassment on her job performance.” Id. The court held that a reasonable jury
could find that the incidents were severe or pervasive:
As to the second factor, a reasonable jury could conclude that the harassment was
severe. Most severe of all and addressed directly to Smelter herself was Smallwood’s
calling her a “dumb black n[-----].” …. Implicitly acknowledging the egregiousness of
this epithet, Southern Home argues that Smallwood’s “one-time use” of it was
insufficient to establish severity as a matter of law. … We strongly disagree. This Court
has observed that the use of this word is particularly egregious when directed toward a
person in an offensive or humiliating manner. See Adams v. Austal, U.S.A., L.L.C., 754
F.3d 1240, 1251-57 (11th Cir.2014) (distinguishing between employees who merely
overheard the word and employees at whom it was directed). Here, Smallwood did not
simply use the epithet in Smelter’s presence; instead, she directed it at Smelter as a means
of insulting her in the midst of an argument. What is more, Smallwood’s use of this word
was not an isolated instance—it came at the end of two months during which Smelter had
endured racist comments on a daily basis.
The other comments Smelter endured in the office involved obvious racial slurs
conveying highly offensive derogatory stereotypes of black people. … Comments like
these are sufficiently severe to create a hostile work environment. …
Id. at 6 (citations omitted).
The court then held that a reasonable jury could find that defendant had actual notice of the coworker harassment because the office manager heard some of them and thought they were funny.
Id. at *8.
b.

Severe “or” Pervasive, Not Severe “and” Pervasive

Robinson v. Perales, 894 F.3d 818, 828 (7th Cir. 2018), reversed the grant of summary
judgment against plaintiff Robinson on his racially hostile working environment claim. The
court held that the lower court had used the wrong standard:
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First, the district court misstated the applicable legal standard, declaring that the
conduct at issue must be “severe and pervasive” rather than “severe or pervasive.” The
requirement is disjunctive, not conjunctive; the standard may be met by a single
extremely serious act of harassment or by a series of less severe acts. Hall v. City of
Chicago, 713 F.3d 325, 330 (7th Cir. 2013); Haugerud v. Amery Sch. Dist., 259 F.3d 678,
693 (7th Cir. 2001).
(Emphasis in original.)
c.

Rejection of Multiple Excuses for Not Finding Repeated Use of
the “N” Word Severe or Pervasive

Robinson v. Perales, 894 F.3d 818, 827-30 (7th Cir. 2018), reversed the grant of
summary judgment against plaintiff Robinson on his racially hostile working environment claim.
The lower court held that, for a number of reasons, plaintiff’s supervisor’s repeated use of the
“N” word was not severe or pervasive. The court of appeals fulsomely disagreed:
Robinson also challenges the district court's grant of summary judgment in favor
of the defendants on his claim for discrimination based on a hostile environment. To
succeed on a claim for hostile environment, a plaintiff must demonstrate that: (1) he was
subject to unwelcome harassment; (2) the harassment was based on race (or another
protected category); (3) the harassment was severe or pervasive to a degree that altered
the conditions of employment and created a hostile or abusive work environment; and (4)
there is a basis for employer liability. … In determining whether conduct is severe or
pervasive enough to alter the conditions of employment, courts must consider the severity
of the alleged conduct, its frequency, whether it is physically threatening or humiliating
(or merely offensive), and whether it unreasonably interferes with the employee's work
performance. … Without considering the circumstances as a whole, the district court
concluded that a few instances of the use of this particular epithet were not significant
enough to meet the standard for hostile environment.
We disagree. “Whether harassment was so severe or pervasive as to constitute a
hostile work environment is generally a question of fact for the jury.” … If a reasonable
jury could find that the conduct was severe or pervasive, then the claim must go to trial.
Perales's multiple uses of the word n- - - -r in combination with his heightened scrutiny of
Robinson and his call to others to take action against Robinson are sufficient to create a
triable issue for a jury on whether the harassment was severe or pervasive enough to
constitute a hostile work environment.
*

*

*

Second, we have noted more than once that, in light of its threatening use
throughout American history, this particular epithet can have a highly disturbing impact
on the listener. … Indeed, African-American Lieutenant Hersey, a defendant in this case
who was present the first time that Perales used this slur, testified that this is an “ugly
word” that shocked him when he heard Perales use it. Hersey in fact confronted Perales
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about his use of this slur as soon as Robinson left the area, telling Perales that it was
inappropriate for a supervisor to use this word at the university.
Third, Perales was not simply a co-worker; he was a supervisor with direct
authority over Robinson. “Perhaps no single act can more quickly ‘alter the conditions of
employment and create an abusive working environment,’ … than the use of an
unambiguously racial epithet such as ‘n- - - -r’ by a supervisor in the presence of his
subordinates.” … Indeed, Perales used this slur not just in the presence of a subordinate
(as occurred in Rodgers) but directed the epithet at the subordinate himself.
The district court agreed that this language was humiliating but the court noted
that the first time Perales used this language, he was quoting the language of other
officers in “apparent disapproval.” Perales's speech to Robinson employed apophasis, the
rhetorical device of denying one's intention to speak of a subject that is at the same time
mentioned or insinuated. See Webster's Unabridged Dictionary of the English Language,
RHR Press (2001). The use of this device has the effect of emphasizing the subject while
maintaining plausible deniability. See www.merriam-webster.com/dictionary/apophasis
(last visited June 26, 2018). In other words, Perales denied that he was racist or that he
used words like “n- - - -r” by using the highly objectionable term multiple times as part of
his purported denial.
Although Perales employed the language of denial when delivering the first few
instances of this epithet, the court should not have construed that fact in Perales's favor
on summary judgment. A reasonable jury could find that, especially in light of Perales's
later use of the term to directly disparage Robinson, Perales's use of apophasis was really
meant to distance himself from liability while still deriving the desired effect of
disturbing the listener.
The court also remarked that the impact of language not directed at the plaintiff is
not as great as the impact of language that is so directed. In support, the court cited Smith
v. Northeastern Ill. Univ., 388 F.3d 559, 566 (7th Cir. 2004). In Smith, the plaintiff never
personally heard the defendant utter the word “n- - - -r” and it was never used in
reference to her; its use was reported to her by other workers. On a single occasion, she
heard the defendant call her colleagues “black motherf- - - -rs.” We held that this single
instance spoken in the plaintiff's presence and not directed at her was insufficient to meet
the standard. In contrast, Perales used the word “n- - - -r” multiple times in Robinson's
presence, first to deny that he was racist or that his motive in pursuing his grooming
policy complaint was racially motivated and then to disparage Robinson directly. Indeed,
his second use of the term was directly in reference to Robinson's failure to conform to
the grooming policy, attributing his inability to shave to being a “n- - - -r.” This makes
his initial denial all the more suspect, and a reasonable jury could find that the denial was
itself meant as a disparagement or as a cover for his true motive in pursuing the grooming
issue. Construed in Robinson's favor, the two instances were intended to disparage and
humiliate Robinson.
Fourth, the district court failed to consider the totality of Perales's conduct,
separating some of the conduct out into retaliation instead of including it as part of the
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harassment. A jury could consider all of Perales's conduct towards Robinson, including
his unusually close surveillance of Robinson and his directives to others to “get shit” on
Robinson in order to write him up, and deny him benefits that he wanted such as time off
or special assignments. When considered along with Perales's repeated use of the word
“n- - - -r,” there was a triable issue of fact regarding whether Perales's conduct was severe
or pervasive enough to meet the standard for hostile environment. That Robinson was
able to continue preforming his job well is not dispositive, as the defendants suggest.
Interference with work performance is only one factor among many in the calculus. …
Resilient employees who manage to perform well in trying circumstances may still prove
a hostile environment claim. The parties do not dispute that there were genuine issues of
material fact on the other factors for a hostile work environment claim, and so this claim
should have gone to the jury.
5.

Promptness of Remedial Action

Wilcox v. Corr. Corp. of Am., --- F.3d ----, No. 17-11919, 2018 WL 3099892, (11th Cir.
June 25, 2018), affirmed the lower court’s grant of a Rule 50 motion for judgment as a matter of
law overturning a jury verdict for the Title VII sexual harassment plaintiff. The court rejected
plaintff’s claim that the six weeks betweenher complaint and the firing of the harasser was too
long to be prompt. It explained at *3:
The remaining issue, then, is whether the company’s action was sufficiently
prompt. Our cases have not established a bright-line rule for promptness, but we have
held, for example, that an employer acted promptly enough when it agreed to fire the
harasser if the victim complained about him again, and eventually did so. Huddleston v.
Roger Dean Chevrolet, Inc., 845 F.2d 900, 904 (11th Cir. 1988). Here, the company
ordered Jackson not to be around Wilcox immediately after her first complaint, and it
fired Jackson two weeks after the investigator interviewed Wilcox and learned of her
other complaints against him. Wilcox argues that six weeks between her first complaint
and the investigator’s interview was too long, but we disagree. It is undisputed that there
were a lot of moving parts in the company’s investigation, and each of those workings
took time. Both of Wilcox’s written complaints had to be examined internally and then
referred out to the company’s ethics office. Several other allegations against Jackson
arose from other employees and had to be investigated. Another investigator had to be
brought in from out of state, and she had to interview sixteen employees. Considering this
entire succession of activity that culminated in Jackson’s termination, we conclude that
the evidence could not allow the jury to find that the company failed to act promptly.
F.

Disparate-Impact Claims

Hardie v. Nat'l Collegiate Athletic Ass'n, 876 F.3d 312 (9th Cir. 2017), involved a claim
under the public-accommodations title, Title II of the Civil Rights Act of 1964, 42 U.S.C. §§ 42
U.S.C. §§ 20001(a) et seq. Plaintiff challenged the NCAA’s Participant Approval Policy rule
barring coaches with felony convictions from coaching in in NCAA-certified tournaments.
Plaintiff showed that the policy had a statistically significant disparate impact against AfricanAmerican coaches. The court did not rule on whether Title II allows disparate-impact claims,
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but held that such claims were subject to the burdens of proof set forth in Wards Cove Packing
Co. v. Atonio, 490 U.S. 642 (1989). The court explained:
FN8/ The Civil Rights Act of 1991, Pub. L. No. 102-166, § 105, 105 Stat. 1071,
1074 (1991), abrogated Wards Cove with respect to claims under Title VII, but the
Supreme Court has continued to apply Wards Cove burden shifting to other
antidiscrimination statutes. See Smith v. City of Jackson, 544 U.S. 228, 240, 125 S.Ct.
1536, 161 L.Ed.2d 410 (2005) (applying the Wards Cove framework to the Age
Discrimination in Employment Act).
Id. at 319 n.8. The court held that the NCAA met its burden of showing a legitimate business
justification for its policy, but that plaintiff failed to show the existence of a less discriminatory
policy that would serve the same interests equally well. The court explained:
At Wards Cove step two, the NCAA contends that the Participant Approval
Policy serves the NCAA's interest in “protecting the safety of the children who
participate in the tournaments and the integrity of the NCAA's recruiting process and
college athletics more generally.” For the most part, Hardie accepts that the NCAA's
proffered rationale for the Participant Approval Policy is legitimate. We also agree.
The parties' disagreement thus focuses on step three of the Wards Cove analysis.
To satisfy his burden at step three, Hardie proposes two alternatives to the Participant
Approval Policy: (1) the NCAA could revert to the pre-2011 version of the policy, which
disqualified applicants with violent but not nonviolent felony convictions that were at
least seven years old; or (2) the NCAA could conduct individualized assessments of
applicants with felony convictions to determine if they would pose an unacceptable risk
to the safety of tournament participants. We hold that Hardie has failed to show that
either of his proposed alternatives would be both equally effective compared to, and less
discriminatory than, the current policy. We address each of these alternatives in turn.
1
Hardie first proposes that the NCAA revert to the version of the Participant
Approval Policy that was in effect before 2011. The pre-2011 policy excluded applicants
convicted of a violent felony, a sex offense, or a crime involving children, no matter how
old, or a nonviolent felony conviction if the conviction was less than seven years old.
We find Hardie has failed to establish that the pre-2011 policy would be equally
effective as the current policy in serving the NCAA's legitimate interests. Hardie
contends that the pre-2011 policy was proven equally effective because no documented
safety incidents occurred during the few years when that version of the policy was in
force. But the NCAA could have reasonably concluded that the level of risk under the
pre-2011 policy was unacceptable, even if no tournament participants had yet been
harmed. Cf. El v. Se. Pa. Transp. Auth., 479 F.3d 232, 244 (3d Cir. 2007) (“In a broad
sense, hiring policies ... ultimately concern the management of risk.”). Indeed, Hardie has
not rebutted the NCAA's assertion that under the pre-2011 policy, certain nonviolent
felonies, such as financial crimes, possession of controlled substances, and sports bribery,
posed unreasonable risks for the safety of student-athletes and the integrity of the
recruiting process.

Chapter 6
102 of 170

Id. at 321. The court rejected plaintiff’s expert testimony to the effect that the risk of recidivism
decreases with time since the conviction, because the risk of a new offense was still higher than
for someone not previously convicted of a felony. The court explained:
For several reasons, the Nakamura report does not establish that the pre-2011
Participant Approval Policy overall screens coaching applicants as effectively as the
current policy. First, it does not attempt to quantify and compare the risk of future arrest
for those permitted to coach under the current Participant Approval Policy with the risk
of those permitted under the pre-2011 version. Second, Nakamura acknowledges that,
even after many years have passed, the risk of future arrest for someone who has a
criminal record may remain higher than the risk of future arrest for someone who has
never been arrested. Hardie has offered no evidence to suggest that this difference in risk,
even if small, is immaterial to achieving the NCAA's interests. Particularly considering
that NCAA-approved coaches work with minors, we cannot conclude on the record
before us that this additional risk is insignificant.
Id. at 322. The court also held that the increased administrative burden for the NCAA, given
different States’ definitions of violent offenses, was a “slight” factor in the NCAA’s favor.
Plaintiff’s other proposed alternative was an individualized assessment, and plaintiff relied in
part on the EEOC Guidelines. The court also rejected this as an alternative:
As a second alternative, Hardie proposes that the NCAA conduct individualized
assessments of applicants with a felony conviction to calculate the actual risks posed by
an applicant. Hardie's expert on human resources practices, Lester S. Rosen, states that
individualized assessments may take into account factors such as “any mitigating
circumstance about the offense, the age of the offense, ... past employment, educational
achievements since the offense, and other signs of rehabilitation.”
Hardie's individualized assessments alternative fails at step three of the Wards
Cove analysis, because he has put forward no evidence from which a reasonable jury
could conclude that individualized assessments would have less disparate impact than the
current Participant Approval Policy. None of Hardie's experts analyze the expected racial
impact of individualized assessments using the criteria Hardie proposes. The Rosen
report only remarks generally that “[t]here is widespread recognition that a policy of
automatically rejecting an applicant on the basis of a felony conviction, without any
consideration of the offense, the position in question, the age of the offense, and evidence
of rehabilitation, is both unfair and potentially violates Civil Rights laws.” Hardie also
points to EEOC Guidelines that recommend employers adopt individualized assessments
as a tool to avoid Title VII liability in the employment context. U.S. Equal Emp.
Opportunity Comm'n, No. 915.002, EEOC Enforcement Guidance: Consideration of
Arrest and Conviction Records in Employment Decisions Under Title VII of the Civil
Rights Act of 1964 18 (2012). Neither the Rosen report nor the EEOC Guidelines analyze
the racial effect of individualized assessments. Without more, we cannot say that Hardie
has met his burden to show that individualized assessments would be a less
discriminatory alternative to the current Participant Approval Policy.
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Id. at 323. District Judge Faber, sitting by designation, concurred in part and concurred in the
judgment.
VI.

Litigation
A.

Exhaustion

Peeples v. City of Detroit, 891 F.3d 622, 631 (6th Cir. 2018), affirmed in part, and
reversed in part, the grant of summary judgment to the Title VII defendants. Plaintiffs were
minority firefighters challenging their 80-day layoff during Detroit’s bankruptcy, later reversed
with back pay. The court affirmed the grant of summary judgment on the claims of three
plaintiffs on the grond that they failed to show receipt of their Notices of Right to Sue, and had
therefore failed to exhaust their administrative remedies. It rejected their argument for an
equitable exception:
Plaintiffs are correct that failure to obtain a right to sue letter is a condition
precedent, rather than a jurisdictional defect, which we have held is subject to waiver,
estoppel, and equitable tolling. Graham-Humphreys v. Memphis Brooks Museum of Art,
Inc., 209 F.3d 552, 560 (6th Cir. 2000) (citing Zipes v. Trans World Airlines, Inc., 455
U.S. 385, 392-98, 102 S.Ct. 1127, 71 L.Ed.2d 234 (1982) ). But Plaintiffs did not make
any of these arguments before the district court. Plaintiffs had the opportunity to argue
that the failure to obtain right to sue letters by Anderson, McCloud, and Peeples was
waived, estopped, or should be equitably tolled, but they failed to do so. We review a
district court's application or rejection of equitable tolling for abuse of discretion, which
we find if the court “relies on clearly erroneous findings of fact, or when it improperly
applies the law or uses an erroneous legal standard.” Id. at 560 (quoting Romstadt v.
Allstate Ins. Co., 59 F.3d 608, 615 (6th Cir. 1995) ) (internal quotation marks and
alterations omitted). Equitable tolling is “sparingly bestow[ed].” Id. Plaintiffs made no
argument for equitable tolling or that the claims should be able to proceed before the
district court for any other reason, and we find no evidence that the district court relied on
clearly erroneous findings of fact or improperly applied the law. Therefore, Plaintiffs'
argument fails.
The court then rejected plaintiff’s reliance on the single-filer rule, because the charge on which
they wished to “piggyback” alleged a different basis of discrimination:
Here, Plaintiffs allege that they were all laid off at the same time because of either
race or national origin discrimination. But as is clear, Plaintiffs do not allege the exact
same claims—Plaintiff Rivera alleges national origin discrimination, and the remaining
Plaintiffs allege race discrimination. Therefore, the question is whether national origin
and race discrimination are “substantially related.” If so, Plaintiffs should be able to
piggyback on Plaintiff Rivera's timely filed EEOC charge under the single filing rule,
which *633 allows both untimely or never filed claims to be joined.
Plaintiffs cite no case law, nor do they argue, that discrimination claims for
national origin are “substantially similar” to those of racial discrimination claims of a
different group. While there may be overlap between the concepts of race and national
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origin themselves, see, e.g., Village of Freeport v. Barrella, 814 F.3d 594, 607 (2d Cir.
2016), there is no case law to support the application of the single filing rule between the
two distinct groups.
Therefore, we find that the remaining Plaintiffs are unable to piggyback on
Plaintiff Rivera's charge. The City was placed on notice that Rivera, and others similarly
situated, were alleging discrimination in the layoff process, but only of claims involving
national origin. This finding comports with the goals of the notice requirement—to put
the employer on notice and allow the EEOC to conciliate claims that are shared by more
than one plaintiff.
Id. at 632-33.
EEOC v. R.G. &. G.R. Harris Funeral Homes, Inc., 884 F.3d 560 (6th Cir. 2018),
reversed the grant of summary judgment to the Title VII sex discrimination defendant, for failure
to exhaust administrative remedies, on the EEOC’s claim of sex discrimination in defendant’s
provision of clothing allowances. The EEOC charge challenged transgender sex discrimination,
and the court held that transgender discrimination is a subset of sex discrimination and is
forbidden by Title VII. The court held that a claim of discrimination in clothing allowances
could reasonably be expected to grow out of the transgender discrimination charge. The court
stated: “By the same token, Stephens’s claim that she was fired because of her planned change in
appearance and presentation contains an implicit allegation that the Funeral Home requires its
male and female employees to look a particular way, and this fact could (and did) reasonably
prompt the EEOC to investigate whether these appearance requirements imposed unequal
burdens—in this case, fiscal burdens—on its male and female employees.” Id. at *598-600.
B.

Timeliness

Bullington v. Bedford Cty., --- F.3d ----, No. 17-5647, 2018 WL 4579692 (6th Cir. Sept.
25, 2018), affirmed the dismissal of plaintiff’s ADA claim as untimely, but vacated the dismissal
on the pleadings of her Equal Protection Clause disability claim and remanded the case. The
court held at *2 that plaintiff’s reliance on the statements and actions of her prior counsel did not
justify equitable tolling. Judge Kethledge concurred in the judgment.
Haynes v. Indiana Univ., 902 F.3d 724, 731 (7th Cir. 2018), affirmed the grant of
summary judgment to the § 1981 and Title VII defendants. Plaintiff challenged his denial of
tenure as racially discriminatory. Plaintiff filed his EEOC charge more than 300 days after he
had been notified that tenure had been denied. The court held that equitable tolling was not
warranted because, even after plaintiff became aware of a possible claim of discrimination, he
waited too long to file his charge. The court stated:
… The plaintiff is not entitled to a renewed 300-day window even when tolling is
justified. … Instead, tolling is appropriate only for a length of time within which it would
have been reasonable to file a complaint. …
(Citations omitted.) Plaintiff had more than three months remaining if the 300-day period, but
took six months to file his charge. He also did not explain why three months were inadequate.
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King v. Ford Motor Co., 872 F.3d 833, 839 (7th Cir. 2017), affirmed the grant of
summary judgment to the Title VII and FMLA interference defendant. Plaintiff did not file suit
on her first EEOC charge of sexual harassment because she failed to notify the EEOC of her
change of address, and did not receive her Notice of Right to Sue. The court rejected her
argument that that meant the suit-filing period never began on that charge, and also rejected her
argument that she could re-allege the same allegations in a second charge and make them timely
again. The court also noted that the argument would have to be rejected in any event, because
plaintiff did not allege sexual harassment in her second or third charges.
C.

Bars to Suit
1.

Res Judicata or Claim Preclusion

Ashbourne v. Hansberry, --- F.3d ----, No. 17-5136, 2018 WL 3188396 (D.C. Cir. June
29, 2018), held that plaintiff’s Title VII claims were barred by res judicata stated:
This appeal turns on the answer to a single question: Are Anica Ashbourne’s
employment discrimination claims under Title VII, 42 U.S.C. § 2000e et seq., subject to
ordinary principles of res judicata, even though at the time she filed her earlier suit she
had not yet received a notice of her right to sue for those claims? We now join every
jcircuit court to have addressed that question, as well as a number of our own prior
unpublished dispositions, and hold that res judicata applies to such Title VII claims, at
least in the absence of a particularized showing that prosecuting or otherwise preserving
the claims in the initial litigation was infeasible. Because including Ashbourne’s Title VII
claims in her initial litigation was entirely feasible, the judgment of the district court is
affirmed.
Soules v. Connecticut, Dep't of Emergency Servs. & Pub. Prot., 882 F.3d 52, 54 (2d Cir.
2018), affirmed the dismissal of plaintiff’s second action against defendants, based on res
judicata. After the dismissal of plaintiff’s first case, plaintiff filed his second lawsuit with the
same claims as the first except for an added claim for his termination. The court rejected his
argument that his termination claim could not be barred because he had not yet been terminated
when he filed his first lawsuit:
On appeal, Soules argues that res judicata does not bar his termination claim
because the termination happened after he filed the complaint in Soules I. However,
Soules was fired while the motions to dismiss were pending and he repeatedly raised the
termination issue as evidence that his claims were sufficiently pleaded. These filings
indicate that Soules implicitly sought to amend his pleadings, and that the district court in
effect permitted him to do so. Accordingly, we conclude that the termination claim could
have been raised in the prior action and was, and that res judicata precludes Soules from
asserting the claim in this subsequent action.
The court also rejected plaintiff’s claim that his termination claim was exempt from res judicata
because he had not yet received a Notice of Right to Sue on that claim when he filed his first
lawsuit:

Chapter 6
106 of 170

Soules also argues that he could not have asserted claims based on his termination
because he was required to exhaust administrative remedies. However, the termination
claim was “reasonably related” to the original administrative charge; so the exhaustion
requirement would not have foreclosed raising the claim added in Soules I. In any event,
the res judicata doctrine applies in administrative proceedings. The requirement to
exhaust administrative remedies thus does not disturb our holding that the termination
claim is barred by res judicata.
Howard v. City of Coos Bay, 871 F.3d 1032, 1040 (9th Cir. 2017), affirmed the grant of
summary judgment to the First Amendment retaliation and State-law defendants, but held that
res judicata, also known as claim preclusion, did not bar plaintiff’s suit because it was based on
facts arising only after she filed the earlier lawsuit. The court rejected defendants’ argument that
res judicata should apply because plaintiff could have sought leave to amend her first lawsuit,
stating:
Given the importance of “certainty and predictability,” id., we agree that a bright-line rule
which asks only whether a claim could have been brought at the time the operative
complaint in the prior suit was filed is appropriate.
2.

Waiver of Res Judicata Defense

Frakes v. Peoria School Dist. No. 150, 872 F.3d 545, 551 (7th Cir. 2017), affirmed on
other grounds the grant of summary judgment to the Rehabilitation Act § 504 retaliation
defendant, but also explicitly rejected the defendant’s res judicata defense:
Peoria asserts that this suit is barred by res judicata because Frakes had a full and
fair opportunity to litigate her Section 504 claims in a related state court case. We find
that Peoria waited too long to raise the affirmative defense of res judicata. By waiting
over a year and a half to raise this defense, Peoria acquiesced to claim splitting and res
judicata does not bar Frakes's claims.
3.

Collateral Estoppel, or Issue Preclusion

Howard v. City of Coos Bay, 871 F.3d 1032 (9th Cir. 2017), affirmed the grant of
summary judgment to the First Amendment retaliation and State-law defendants, but held that
collateral estoppel, also known as issue preclusion, barred some but not all of plaintiff’s claim
for damages. The court first set out the test:
Issue preclusion, or collateral estoppel, “bars ‘successive litigation of an issue of
fact or law actually litigated and resolved in a valid court determination essential to the
prior judgment,’ even if the issue recurs in the context of a different claim.” Taylor v.
Sturgell, 553 U.S. 880, 892, 128 S.Ct. 2161, 171 L.Ed.2d 155 (2008) (quoting New
Hampshire v. Maine, 532 U.S. 742, 748–49, 121 S.Ct. 1808, 149 L.Ed.2d 968 (2001)).
The party asserting issue preclusion must demonstrate: “(1) the issue at stake was
identical in both proceedings; (2) the issue was actually litigated and decided in the prior
proceedings; (3) there was a full and fair opportunity to litigate the issue; and (4) the
issue was necessary to decide the merits.” Oyeniran v. Holder, 672 F.3d 800, 806 (9th
Cir. 2012).
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The parties focus on the first prong—whether the issue is identical.
A
Typically, we apply four factors (known as the Restatement factors) to evaluate
the question:
(1) is there a substantial overlap between the evidence or argument to be
advanced in the second proceeding and that advanced in the first?
(2) does the new evidence or argument involve the application of the same
rule of law as that involved in the prior proceeding?
(3) could pretrial preparation and discovery related to the matter presented
in the first action reasonably be expected to have embraced the matter sought to
be presented in the second?
(4) how closely related are the claims involved in the two proceedings?
Resolution Tr. Corp. v. Keating, 186 F.3d 1110, 1116 (9th Cir. 1999) (quoting Kamilche
Co. v. United States, 53 F.3d 1059, 1062 (9th Cir. 1995)); see also Restatement (Second)
of Judgments § 27 cmt. c (Am. Law Inst. 1982). Nonetheless, these factors are not
applied mechanistically. See, e.g., Syverson v. Int'l Bus. Machs. Corp., 472 F.3d 1072,
1080–81 (9th Cir. 2007) (mentioning only three of the four factors); Cent. Delta Water
Agency v. United States, 306 F.3d 938, 953 (9th Cir. 2002) (evaluating whether the facts
were identical without discussing the factors).
Id. at 1040-41. The court continued at 1041-42:
Nonetheless, merely asking for the same type of relief is not sufficient
justification for issue preclusion. It is not at all surprising that the same types of claims—
First Amendment retaliation and state whistleblower claims—would produce the same
types of damages. Asserting the same cause of action in two separate suits does not mean
the underlying claims, which are based on different facts, are inherently identical.
Likewise, requesting the same types of damages does not make two issues necessarily
identical. The more important question is whether Howard requested the same scope of
damages. In other words, did Howard request damages covering the same factual losses
in both suits?
(Footnotes omitted.) The court held that plaintiff’s claims for back pay and front pay were
identical in the two cases, since in the first case she sought and recovered her lost past and future
earnings projected through the date of her expected retirement. It held that there was a partial
overlap in her claims for compensatory damages in her first and second lawsuits, because she
was allowed to introduce in her first lawsuit, for damages purposes only, the letter rejecting her
post-lawsuit application for the position of Finance Director, and no overlap in her claim for
punitive damages since it was based on a new claim:
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The same is not the case for non-economic and punitive damages. There is little
doubt that Howard could argue that she suffered new emotional distress as a result of the
2011 rejection, apart from the emotional distress she suffered as a result of her 2008
termination. Nonetheless, since the July 2011 letter was admitted in Howard I, we agree
with the district court that such letter could be used to demonstrate humiliation and
embarrassment (and thus, support Howard's request for non-economic damages) in both
suits. However, it is easy to imagine Howard presenting additional evidence of emotional
distress resulting from the City's refusal to rehire her in 2011 that was not encompassed
by the letter in Howard I (such as testimony regarding mental anxiety she experienced as
a result of her rejection). Thus, while there may be some evidentiary overlap, it is
insufficient to preclude all requests for non-economic damages.
More importantly, Howard's request for punitive damages in this suit is based on
her claim that the City retaliated against her for filing Howard I. Since this is a new
alleged violation, the evidence and arguments supporting such relief (which are largely
dependent on proof of the underlying claim) are distinct. There is no overlap.
Id. at 1043 (footnote omitted). The court then stated its conclusion:
Thus, we conclude that Howard is precluded from recovering economic damages
which she has already received—namely the loss of the salary and benefits she could
have earned as the City's Finance Director. Because Howard presents a new request for
punitive damages, however, we must consider the merits of her suit against Craddock,
and because she may be able to demonstrate new non-economic damages, we will
consider the merits of her suit against the City.
Id. at 1044 (footnotes omitted).
4.

Judicial Estoppel

Slater v. United States Steel Corp., 871 F.3d 1174, 1185 (11th Cir. 2017) (en banc),
overruled Circuit precedent and rejected the bright-line position of some Circuit panels that a
plaintiff must be presumed to have intended to mislead the bankruptcy court and creditors when
failing to disclose his or her lawsuit as an asset. The court explained:
We hold that to determine whether a plaintiff's inconsistent statements were
calculated to make a mockery of the judicial system, a court should look to all the facts
and circumstances of the particular case. When the plaintiff's inconsistent statement
comes in the form of an omission in bankruptcy disclosures, the court may consider such
factors as the plaintiff's level of sophistication, whether and under what circumstances the
plaintiff corrected the disclosures, whether the plaintiff told his bankruptcy attorney about
the civil claims before filing the bankruptcy disclosures, whether the trustee or creditors
were aware of the civil lawsuit or claims before the plaintiff amended the disclosures,
whether the plaintiff identified other lawsuits to which he was party, and any findings or
actions by the bankruptcy court after the omission was discovered. We overrule the
portions of Burnes and Barger that permitted the inference that a plaintiff intended to
make a mockery of the judicial system simply because he failed to disclose a civil claim.
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5.

Preemption

Boldt v. N. States Power Co., --- F.3d ----, No. 17-2231, 2018 WL 4368615 (8th Cir.
Sept. 14, 2018), affirmed the Rule 12(b)(6) dismissal on the pleadings of plaintiff’s ADA claim.
The question was whether plaintiff cold perform the essential functions of his job, which turned
on whether he met the fitness-for-duty policy embedded in the CBA. The court held at *4:
… Because Boldt’s claim is “substantially dependent on analysis of [the] collectivebargaining agreement,” we conclude that section 301 of the LMRA completely preempts
his disability-discrimination claim. …
Now that we have determined that the district court had jurisdiction, the merits are
straightforward. Boldt cannot prove his claim without relying on the collectivebargaining agreement and NSP’s fitness-for-duty policy, so his claim “must either be
treated as a § 301 claim or dismissed as pre-empted.” … Even if we treat his claim as one
arising under section 301, however, Boldt did not sue within the six-month statute of
limitations, nor does he dispute that any such claim would be untimely. … The district
court accordingly did not err in granting NSP’s motion for judgment on the pleadings.
(Footnote and citations omitted.)
McCray v. Marriott Hotel Servs., Inc., 902 F.3d 1005, 1012–13 (9th Cir. 2018), vacated
the district court’s denial of plaintiff;s motion to remand the case to tate court and vacated the
grant of summary judgment on the pleadings to the local wage-and-hour-law defendant. The
court explained the dispute, and why complete preemption did not apply:
This same reasoning applies here. McCray’s theory of liability goes like this: The
San Jose ordinance establishes a $10 minimum hourly wage. Marriott paid McCray and
other workers less than that. The CBA (which governs McCray’s employment) purports
to waive the minimum wage requirement. But the ordinance only allows waiver “[t]o the
extent required by federal law”—and no federal law requires the minimum wage
requirement to be waivable. So, McCray argues, the waiver is ineffective (no matter what
it says), and McCray is owed the difference between what he was actually paid and what
the ordinance requires.
At bottom, this case is a matter of statutory interpretation. The primary task of the
court deciding this case will be to determine whether the minimum wage established by
the ordinance is waivable. If the court determines it can’t be waived, then it’s irrelevant
whether the CBA contains a waiver. On the other hand, if the minimum wage is subject
to waiver, the court will need only “look to” the CBA to determine whether it contains a
valid waiver.
“[R]eliance on and reference to CBA-established or CBA-defined terms of
employment do not make for a CBA dispute if there is no disagreement about the
meaning or application of any relevant CBA-covered terms of employment.” … So far,
there’s been no dispute about the waiver’s validity. Aside from claiming that the waiver
conflicts with the ordinance, McCray has pointed to no defect in the document itself. This
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would be a different case if, for example, McCray had argued that the text of the waiver
was not sufficiently “clear and unambiguous” to satisfy the ordinance or suffered some
other flaw that rendered it invalid. But McCray has made no such argument. Since the
case he’s brought will only require a court to check and see whether the CBA contains a
waiver, this isn’t a case where a court must do “more than ‘consider,’ ‘refer to,’ or
‘apply’” the agreement. …
The degree of analysis of the CBA this case requires isn’t altogether different
from checking an agreement to identify, for example, an employee’s pay rate. … And in
many respects, it presents the inverse of the issue in Burnside: there, we said that looking
at a CBA to see whether it contained a valid waiver didn’t require “interpreting” the
agreement. … We fail to see why the result should be any different here simply because a
waiver does exist.
Finally, we recognize that although McCray hasn’t yet challenged the substance
of the waiver, he may attempt to do so later in the litigation. But that speculative
possibility isn’t enough to warrant preemption at this early stage. We have stressed in this
context the principle that “the plaintiff is the master of the complaint, and that if the
defendant could engineer the forum in which the claim shall be litigated based on the
substance of his defense, the plaintiff would be master of nothing.” …
(Citations omitted.) Judge Schroeder dissented.
6.

Limitations

Franchina v. City of Providence, 881 F.3d 32, 47-48 (1st Cir. 2018), affirmed the
judgment on a jury verdict for the Title VII sexual harassment and retaliation plaintiff. The court
rejected defendants’ argument that plaintiff’s EEOC charge was untimely. The 300-day period
before the filing of the charge began on February 3, 2011. The court stated:
… Here, Franchina testified that she was subject to vulgar obscenities and harassment on
her weekly visits to the firehouse while she was out on disability. She explicitly testified
that these visits continued for a “good portion” of 2011.
The City argues that because Franchina did not testify when specifically in 2011
the harassment occurred, she did not meet her burden of proving that some actionable
conduct happened on or after February 3, 2011. Franchina counters that a jury could
reasonably infer that a “good portion” of 2011 meant that Franchina returned for more
than the first month of 2011 and therefore on or after February 3, 2011. We agree with
Franchina.
We will reverse on appeal only if our review of the record reveals that the
evidence required “one conclusion, namely, that the moving party was entitled to
judgment.” … Here, in order for the City to prevail, it must prove that the only
reasonable conclusion one could draw from the evidence is that Franchina stopped
returning to the firehouse (and therefore stopped experiencing harassment) before
February 3, 2011. We do not see the evidence in such stark a light. Indeed, Franchina's
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testimony that she returned to the firehouse for a “good portion” of 2011 could certainly
be understood to mean that she returned past February 3, 2011 (and logic reasonably
suggests that the words “good portion” encompassed not merely the first thirty-three days
of the year). Although we agree with the district court judge that more would have been
better, we find the testimony presented to be at least minimally sufficient. Viewing the
“cold pages of the record” leaves little room for second guessing the district court's
finding … and the City fails to provide us with a compelling reason to do so.
(Citations omitted.)
D.

Pleading
1.

Plaintiff Does Not Need to Plead Exhaustion

Hardaway v. Hartford Pub. Works Dep't, 879 F.3d 486, 491 (2d Cir. 2018), reversed the
grant of defendant’s Rule 12(b)(6) motion to dismiss him plaintiff’s pro se complaint for failure
to plead exhaustion of administrative remedies through the EEOC. The court surveyed the
decisions of other Circuits and held it was the defendant’s burden to plead as an affirmative
defense, and to prove, that plaintiff failed to exhaust his administrative remedies.
2.

Affirmative Defenses

Davis v. Fort Bend Cty., 893 F.3d 300, 307-08 (5th Cir. 2018), reversed the lower court’s
dismissal of plaintiff’s Title VII religious discrimination claim for failure to exhaust
administrative remedies. The court held that the defendant had waived the affirmative defense:
Simply put, Fort Bend waited five years and an entire round of appeals all the way
to the Supreme Court before it argued that Davis failed to exhaust. On these facts, it is
abundantly clear that Fort Bend has forfeited its opportunity to assert this claim.
Accordingly, the district court erred in dismissing this case based on Davis's alleged
failure to exhaust.
(Footnote omitted.)
E.

Summary Judgment
1.

Propriety of Summary Judgment in Harassment Cases

Sidlo v. Millercoors, LLC, 718 Fed.Appx. 718, 729 (10th Cir. 2018), affirmed the grant of
summary judgment to the national-origin harassment defendant. The court rejected plaintiff’s
argument that summary judgment was inappropriate in hatrassment cases:
Sidlo also argues that the severity-and-pervasiveness evaluation is “generally not
an appropriate matter to be considered on summary judgment[,]” presumably because of
its fact-intensive nature. … But at least in Sidlo's case, summary judgment was
appropriate because no reasonable jury could conclude that the unwelcome harassment
based on national origin alleged by Sidlo was sufficiently pervasive to alter a term,
condition, or privilege of his employment.
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(Footnote omitted.)
2.

Sua Sponte Grants of Summary Judgment

Tabura v. Kellogg USA, 880 F.3d 544, 557–58 (10th Cir. 2018), reversed the District
Court’s grant of summary judgment to the title VII religious-accommodation defendant.
Plaintiffs were The seventh Day Adventists whose religion required them not to work from
sundown Friday through sundown Saturday. Defendant went to a “continuous crewing” work
model in which each plaintiff would have to work 26 Saturdays a year. Neither plaintiff was able
to arrange shift swaps covering enough of their absences on Saturdays to avoid being fired, and
each was fired. The court reversed the grant of summary judgment premised on defendants
having done all it could to accommodate the plaintiffs and also granted summary judgment on
the undo-hardship defense. Defendant had not moved for summary judgment on that issue,
although plaintiff’s had raised the question in their own motion for affirmative summary
judgment against defendant. The court stated:
Kellogg also pled the affirmative defense that any additional accommodation of
Plaintiffs' Sabbath observance would cause undue hardship to Kellogg's business. The
district court alternatively granted Kellogg summary judgment on that defense. An
employer incurs an undue hardship if it must “bear more than a de minimis cost in order
to give [an employee] Saturdays off” to observe his Sabbath. … “Any cost in efficiency
or wage expenditure that is more than de minimis constitutes undue hardship. The cost of
hiring an additional worker or the loss of production that results from not replacing a
worker who is unavailable due to a religious conflict can amount to undue hardship.” …
It is the employer's burden to show that it cannot offer a reasonable accommodation
without undue hardship. … Whether an employer will incur an undue hardship is a fact
question … that turns on “the particular factual context of each case,” … .
Here, we have several concerns about upholding summary judgment for Kellogg
on its undue-hardship defense. First and foremost, while Kellogg pled that affirmative
defense, Kellogg did not move for summary judgment on it. Even so, the district court
can grant summary judgment on that basis if the court first gives the parties “notice and a
reasonable time to respond.” Fed. R. Civ. P. 56(f)(2). But the court did not give notice in
this case. The parties, therefore, were not on notice to put forth all of their evidence
pertaining to Kellogg's undue-hardship defense. Plaintiffs, in moving for summary
judgment, did address the undue-hardship question to some extent, proffering ways
Kellogg might have accommodated them without apparent undue hardship. But they did
so expressly in light of the fact that, at trial, it was Kellogg who would bear the burden of
proving its undue-hardship defense. Kellogg, for its part, in opposing summary judgment
for Plaintiffs, asserted only that “several of Plaintiffs' proposed alternative
accommodations would create significant burdens on the company in the form of
unauthorized overtime, quality control issues, and even forcing entire lines to shut
down.” … Kellogg did not otherwise cite to any evidence to support its assertions. The
parties, therefore, did not put forth all of their evidence on Kellogg's undue-hardship
defense. Given these concerns, summary judgment was not warranted for either side on
the record before us.
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(Citations omitted.)
3.

The Opponent’s Obligations
a.

No New Claims at This Late Stage

Winfrey v. City of Forrest City, 882 F.3d 757, 758-59 (8th Cir. 2018), held that a Title
VII retaliation plaintiff could not, in his affidavit in opposition to defendant’s motion for
summary judgment effectively amend his pleadings to add a previously-unpleaded racial
discrimination claim.
b.

Identifying the Relevant Evidence

Sommerfield v. City of Chicago, 863 F.3d 645, 649–50 (7th Cir. 2017), affirmed the grant
of summary judgment to the Title VII retaliation defendant. The court stated: “Summary
judgment is not a time to be coy: ‘[c]onclusory statements not grounded in specific facts’ are not
enough.” Id. at 649 (citation omitted). The court continued:
… The non-movant must “cit[e] to particular parts of materials in the record.” Fed. R.
Civ. P. 56(c)(1)(A).
Sommerfield failed to meet this burden. We cannot improve on the district court's
summary of the record:
The argument is not organized in any logical fashion. The court has
attempted to review all of the record evidence of retaliation cited by Sommerfield
in this portion of his brief. Several of the citations point to portions of documents
that were not provided to the court; others point to evidence which does not
support Sommerfield's contentions. In many places, Somerfield's only citation is
“Supra.” or “Infra.” The court cannot determine whether these generic references
are meant to incorporate other citations. In any event, the court will not sift
through the lengthy record for Sommerfield's evidence.
While Sommerfield is correct that the district court was duty-bound to construe
the facts in his favor, he forgets that Rule 56 still requires him to identify the relevant
facts. The judge rightly declined to wade through the voluminous record to find evidence
on a counseled plaintiff's behalf. Sommerfield tried to salvage matters with a motion to
reconsider, but that came too late.
Id. at 649-50.
c.

Submitting Expert Reports After Briefing Has Concluded

Haynes v. Indiana Univ., 902 F.3d 724, 733 (7th Cir. 2018), affirmed the grant of
summary judgment to the § 1981 and Title VII defendants. Plaintiff challenged his denial of
tenure as racially discriminatory. The court affirmed the exclusion of the formal expert reports
of plaintiff’s experts on tenure denial (Laura Perna) and on “implicit bias” (Athony Greenwald),
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both because of their failure to comply with FRE 402 and because theywere submitted after the
end of summary-judgment briefing. The court explained:
Finally, even if the Perna and Greenwald reports were otherwise admissible, the
judge did not abuse his discretion in declining to allow Haynes to add them to the record
after summary-judgment briefing had ended. The judge was motivated by an entirely
reasonable concern: he did not want Haynes to introduce new evidence without letting
the University respond. And as we’ve noted, Haynes never alerted the judge to any
problems his experts had in meeting the dispositive-motions deadline until after briefing
was complete. Indeed, he earlier sought four extensions of time, requested further
discovery under Rule 56(d) of the Federal Rules of Civil Procedure, and moved to
enlarge time for expert discovery without once suggesting that the expert reports
wouldn’t be ready in time for a summary-judgment motion.
The court held that plaintiff’s failure to request an extension to allow his experts to submit their
reports was not excused by the Magistarte Judge’s earlier statement that no extensions would be
allowed. The court statd: “We don’t read this as absolutely foreclosing any extension requests.
More importantly, it’s not an excuse for belatedly asking to supplement the record with expert
reports after summary-judgment briefing is complete.”
d.

Bare Conclusions Are Not Enough

King v. Ford Motor Co., 872 F.3d 833 (7th Cir. 2017), affirmed the grant of summary
judgment to the Title VII and FMLA interference defendant. Defendant produced evidence that
plaintiff had only worked 1,157 hours in the 12 months before she began her absence in March
2013, and only 970 hours in the 12 months before her firing on April 2, 2013. Plaintiff stated in
her affidavit that she had been marked absent without leave on some unspecified days when she
was actually working or absent with leave, so she met the 1,200-hour requirement. She did not
proffer any evidence other than these bare conclusions. The court stated:
That conclusory assertion falls far short of creating a triable issue of fact on this
question. “Summary judgment is not a time to be coy: ‘conclusory statements not
grounded in specific facts' are not enough” to stave off summary judgment. Sommerfield,
863 F.3d at 649 (quoting Bordelon v. Bd. of Educ. of the City of Chicago, 811 F.3d 984,
989 (7th Cir. 2016)). King's affidavit did not identify any particular error in Ford's time
records or even attempt to estimate how many hours she had actually worked over the
year in question; she offered only the bare legal conclusion that she should be deemed to
have worked enough hours to be eligible for FMLA leave.
Id. at 840. The court rejected plaintiff’s argument that the lower court made an impermissible
credibility finding:
The district court did not, as King contends, make a credibility finding in holding
that this statement did not create a triable issue of fact. Rather, it correctly observed that
King's affidavit did not contain any facts—as opposed to conclusions—that would show
she actually worked at least 1,250 hours in the preceding year. See Lucas v. Chi. Transit
Auth., 367 F.3d 714, 726 (7th Cir. 2004); Drake v. Minn. Mining & Mfg. Co., 134 F.3d
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878, 887 (7th Cir. 1998) (“Rule 56 demands something more specific than the bald
assertion of the general truth of a particular matter, rather it requires affidavits that cite
specific concrete facts establishing the existence of the truth of the matter asserted.”).
King also argues that her burden is lightened because Ford's records are unreliable, but
the bare assertion in her affidavit would not meet any burden, no matter how light.3 See
Melton v. Tippecanoe Cty., 838 F.3d 814, 819 (7th Cir. 2016) (“At the very least, an
employee relying on his own recollection to prove a violation of FLSA must have a
reasonably reliable story; FLSA plaintiffs are still bound to the requirements of Rule
56.”).
Finally, King tried to remedy this shortcoming through a motion for
reconsideration, with which she submitted an unsworn chart purporting to identify her
hours over the year in question. That was too late, though, as a motion for reconsideration
is not an opportunity to present materials that could have been presented the first time
around. Obriecht, 517 F.3d at 494. Thus, the district court did not abuse its discretion in
declining to consider those materials, and it correctly granted summary judgment on this
claim.
Id. at 840-41. The court further held that plaintiff’s broad generalizations without the key details
were inadequate to show any triable issues of fact.
Consolino v. Towne, 872 F.3d 825, 830 (7th Cir. 2017), affirmed the grant of summary
judgment to the First Amendment retaliation defendants. The court rejected plaintiff’s affidavit
that the decisionmakers should reasonably be assumed to have had knowledge of his protected
statements, stating: “The affidavit presents nothing more than sheer speculation, and speculation
is not enough to create a genuine issue of fact for the purposes of summary judgment.” (Citation
omitted.)
e.

Point-Counterpoint Requirements in Local Rules

Carlson v. Univ. of New England, 899 F.3d 36, 45 n.6 (1st Cir. 2018), reversed the grant
of summary judgment to the Title VII and State-law defendant on plaintiff’s retaliation claims.
Plaintiff somplained of sexual harassment Plaintiff was a tenure-track Assistant Professor in the
Exercise and Sport Performance (ESP) Department. She complained internally about sexual
harassment by her department chair and supervisor, and defendant agreed internally that the
conduct in question was sexual harassment. She suffered a series of adverse actions that were
not timely challenged, and a timely-challenged set of actions in connection with her voluntary
transfer to another department. The lower court granted summary judgment on the ground that
the voluntary character of the transfer prevented its being considered an adverse employment
action, and the other actions were simply the consequences of the voluntary transfer. Thye court
held that a jury could reasonably find that the transfer was induced by misrepresentations, and
was not truly voluntary. The court also held that a reasonable jury could find that the transfer
was retaliatory. The lower court held that plaintiff had not shown defendant’s explanation to be
a pretext for retaliation, since she had not controverted one of the defendant’s statements of
material fact. The Court of Appeals rejected this reasoning:
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FN6/ The district court, in justifying its pretext decision, pointed out that UNE's
statement of material facts attributed the teaching-assignment change to the fact that
Carlson “refuses to communicate with” the directors of the ESP Department. The district
court then found that Carlson did not deny this allegation and so could not show that the
reason was pretextual. This is a misreading of the record. UNE's statement of material
fact said that “Dr. Visich told Dean Francis-Connolly that [Carlson] ‘refuses to
communicate with’ ” the directors of the ESP department and that, as a result, he no
longer had “control over this course anymore in regard to the content.” This statement
only goes to what Visich told Dean Francis-Connolly. It does not describe Dean FrancisConnolly's reason for following Visich's recommendation or even whether Visich's
statement was true. As a result, Carlson's statement of material facts did not amount to a
concession that Visich “had no control over” Environmental Physiology and Exercise
Physiology.
Frakes v. Peoria School Dist. No. 150, 872 F.3d 545 (7th Cir. 2017), affirmed the grant
of summary judgment to the Rehabilitation Act § 504 retaliation defendant. The court explained
the local rule:
At the time Frakes filed her motion opposing summary judgment, Local Rule
7.1(D) stated that a party opposing summary judgment must “list by number each fact
from ... the motion for summary judgment which is conceded to be material but is
claimed to be disputed. Each claim of disputed fact must be supported by evidentiary
documentation referenced by specific page.” Loc. R. 7.1(D)(2)(b)(2). Under the rule, a
“failure to respond to any numbered fact will be deemed an admission of fact.” Loc. R.
7.1(d)(2)(b)(6).
Id. at 549. Plaintiff did not follow the rule, but instead “listed admitted facts as disputed and
added supplementary explanations to them (stating in her brief, ‘Plaintiff admits this matter, but
has it listed as disputed.).” Id. The district court stated that her form of response would require
the court “to do an extensive scouring of the record,” so it refused to consider plaintiff’s
supplemental explanations and deemed the facts admitted. The Court of Appeals affirmed:
Contrary to Frakes's contention, Local Rule 7.1(D) does not conflict with Rule 56
of the Federal Rules of Civil Procedure. While Rule 56 does not require the pointcounterpoint framework for summary judgment required by Local Rule 7.1(D), the
district court was within its right to establish and enforce a local rule requiring this
framework. Rule 83 of the Federal Rules of Civil Procedure explicitly provides that a
district court may adopt and amend local rules so long as they are consistent with, but not
duplicative of, the Federal Rules.
Even if Local Rule 7.1(D) was merely a “requirement of form” Frakes would
have no recourse. A “local rule imposing a requirement of form must not be enforced in a
way that causes a party to lose any right because of a nonwillful failure to comply.” Fed.
R. Civ. P. 83(a)(2). Here, Frakes's attorney's failure to comply was willful, and the
district court's enforcement of its local rules did not cause Frakes to lose any rights. The
district court noted that Frakes's counsel was admonished by the court for violating the
same local rule in earlier summary judgment briefings, yet counsel knowingly chose to
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violate the rule again. Further, Frakes was given a fair opportunity to oppose summary
judgment. Any failure to properly support her argument with evidence was her own
doing.
Where a local rule is substantive and not just a “requirement of form,” a district
courts' enforcement is entitled to even greater discretion. The Advisory Committee Notes
(1995 Amendment) inform us that Rule 83(a)(2) does not diminish “the court's power to
enforce local rules that involve more than mere matters of form—for example, a local
rule requiring parties to identify evidentiary matters relied upon to support or oppose
motions for summary judgment.” Frakes failed to comply with just such a prototypical
substantive local rule. So, we grant deference. See, e.g., Yancick v. Hanna Steel Corp.,
653 F.3d 532, 537 (7th Cir. 2011) (affirming district court's application of its local rules
and distinguishing between “substantive” and “of form” local rule violations.).
Id. at 549-50.
4.

Weighing the Evidence

Sidlo v. Millercoors, LLC, 718 Fed.Appx. 718, 726 (10th Cir. 2018), affirmed the grant of
summary judgment to the national-origin and age discrimination defendant. The court rejected
plaintiff’s argument that the lower court impermissibly weighed the evidence, drew inferences
from the facts, and assessed credibility. The court explained:
… Rather than inappropriate weighing, the district court engaged in appropriate
evaluation of the evidence when it determined that it was insufficient as a matter of law
to support a claim for national-origin discrimination. After the quoted comments, the
district court noted that “[t]here has been no showing that employees not in his protected
group were treated differently or that he had to endure an abusive working environment.”
… Contrary to Sidlo's characterization, such conclusions are appropriate at the summaryjudgment stage.
At that stage, a reviewing court must examine the factual record and reasonable
inferences drawn therefrom in the light most favorable to the non-moving party, but it
may grant summary judgment when the record taken as a whole couldn't lead a rational
trier of fact to find for the non-moving party. … A court's proper role thus involves
determining whether a jury could reasonably find that the plaintiff proved his case by the
quality and quantity of the evidence…. That's what happened here—the court found
Sidlo's evidence lacking.
(Footnote and citations omitted.)
5.

Does “Law of the Case” Doctrine Preclude Reconsideration of the
Denial of Summary Judgment?

Colvin v. Keen, 900 F.3d 63 (2d Cir. 2018), affirmed the district court’s grant of summary
judgment to the First Amendment retaliation defendants on the ground that plaintiff’s speech was
not on a matter of public interest, after reconsidering its earlier denial of summary judgment.
The court rejected plaintiff’s argument that the “law of the case” doctrine barred re-examination
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of the denial of summary judgment. First, it laid out the countours of the “law of the case”
doctrine in different contexts:
The phrase, law of the case, is used in several different circumstances. One
circumstance is when a court considers changing a ruling it had previously made in the
same case. A second arises when an appellate court is asked to overturn a lower court’s
decision because the lower court departed from a ruling it had previously made in the
case. A third arises when a lower court considers whether to adhere to a ruling previously
made by a higher court in the same case. In each circumstance, LOTC functions
differently and involves considerations that do not necessarily bear on the others. In this
case we consider the circumstance in which an appellate court is asked to reverse the
judgment of the trial court because the trial court changed a ruling previously made in the
case. What we say in this context does not necessarily bear on the application of the
doctrine in the other very different circumstances.
Id. at 68 n.1. The court then laid out the parameters of permissible and potentially impermissible
rulings correcting earlier erroneous rulings:
In asking that we vacate the grant of judgment under LOTC solely because the
district court had earlier denied summary judgment, without pointing to any prejudice she
suffered or any other special circumstances that might render the change of ruling
problematic, Colvin misunderstands the nature of the doctrine. LOTC does not assert, as
a general proposition, that it is bad for courts to correct their mistakes, much less that
doing so will result in reversal. If that were the meaning of LOTC, it would be a foolish
rule. In all forms of human endeavor, people make mistakes, and in most circumstances
the best course of action is to correct them. Judging is no different. Nonetheless, in some
circumstances, problems that might result from changing a ruling outweigh the benefits
of correcting an error, or at least of doing so without taking steps to mitigate the resulting
problems. LOTC does not say to judges, “Once a ruling has been made, you should not
change it.” It says rather, “When deciding whether to change a ruling, you should
consider whether making the change will cause problems that would make it preferable to
adhere to the earlier ruling (even though you now consider it erroneous) or would at least
make it advisable to take precautious measures to mitigate the bad effects of those
problems.”
The issue can arise in innumerable contexts. We consider a few hypotheticals that
illustrate the considerations that affect application of LOTC. Suppose that at the start of a
trial, the plaintiff’s counsel put a question to the plaintiff, opening a line of inquiry, and
the trial judge initially sustained the defendant’s objection to the question on the grounds
of the irrelevance of that line of inquiry. Moments later, the court reconsidered and
proposed to allow the question to be answered. The defendant objected based on LOTC,
but the court allowed the plaintiff to answer. Following a verdict for the plaintiff, the
defendant argued on appeal that the judgment should be set aside solely because, under
LOTC, the court should not have changed its initial ruling. Absent a showing that the
ultimate ruling was error, or that the change caused prejudice to the defendant or resulted
in some other harm, we see no reason why the trial judge should have adhered to the
erroneous previous ruling merely because of the undesirability of changing rulings. We

Chapter 6
119 of 170

see even less reason why the appellate court would require a new trial, especially
because, at the new trial, the judge would once again allow the inquiry into the subject
matter.
On the other hand, suppose that at the start of trial, just as in the previous
example, the court sustained the defendant’s objection to the plaintiff’s counsel’s
question on the grounds of the irrelevance of the inquiry. However, just before the close
of trial, the court reconsidered, decided that the line of inquiry was relevant, and
proposed to now allow the plaintiff to answer the question. The defendant objected based
on LOTC and argued that he was prejudiced because, in reliance on the court’s initial
ruling that the line of inquiry was irrelevant, the defendant had released its subpoenaed
witnesses, whom he would have called to rebut the plaintiff’s answer to the question. In
that circumstance, the trial judge would have strong reasons either to adhere to the prior
ruling, or to explore whether grant of a continuance could cure the prejudice suffered by
the defendant. If the trial court simply changed its ruling in spite of the prejudice to the
defendant, and without taking curative measures, an appellate court might have good
reason to vacate a judgment in the plaintiff’s favor.
Given that under LOTC the question whether to change a ruling is addressed to
the court’s discretion, the trial court’s discretion to make the change is reviewed on an
abuse of discretion standard. The most common problem that would justify the appellate
court in finding that the trial court abused its direction in making a change of ruling
would be that doing so caused prejudice to the appellant.
Id. at 68-69. The court rejected plaintiff’s contentions.
F.

Arbitration
1.

The NLRA Does Not Bar Waivers of Collective and Class Actions

Epic Sys. Corp. v. Lewis, --- U.S. ----, 138 S. Ct. 1612, 1619, 200 L. Ed. 2d 889 (2018),
upheld the validity of class and collective-action waivers against claims that the National Labor
Relations Act’s protections for concerted activities outlawed such waiver agreements. Justice
Gorsuch, writing for the Court, summarized its ruling:
Should employees and employers be allowed to agree that any disputes between
them will be resolved through one-on-one arbitration? Or should employees always be
permitted to bring their claims in class or collective actions, no matter what they agreed
with their employers?
As a matter of policy these questions are surely debatable. But as a matter of law
the answer is clear. In the Federal Arbitration Act, Congress has instructed federal courts
to enforce arbitration agreements according to their terms—including terms providing for
individualized proceedings. Nor can we agree with the employees' suggestion that the
National Labor Relations Act (NLRA) offers a conflicting command. It is this Court's
duty to interpret Congress's statutes as a harmonious whole rather than at war with one
another. And abiding that duty here leads to an unmistakable conclusion. The NLRA
secures to employees rights to organize unions and bargain collectively, but it says
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nothing about how judges and arbitrators must try legal disputes that leave the workplace
and enter the courtroom or arbitral forum. This Court has never read a right to class
actions into the NLRA—and for three quarters of a century neither did the National
Labor Relations Board. Far from conflicting, the Arbitration Act and the NLRA have
long enjoyed separate spheres of influence and neither permits this Court to declare the
parties' agreements unlawful.
Justice Gorsuch was joined by the Chief Justice and Justices Kennedy, Thomas, and Alito.
Justice Thomas filed a concurring opinion. Justice Ginsburg filed a dissenting opinion, joined by
Justices Breyer, Sotomayor, and Kagan.
2.

Arbitrator, Not Court, Determines Whether to Allow Class
Arbitration

Wells Fargo Advisors, LLC v. Sappington, 884 F.3d 392 (2d Cir. 2018), affirmed the
denial of Wells Fargo’s petitions to require bilateral arbitration, and stated at 394:
We assume without deciding that the question whether an arbitration clause
authorizes class arbitration is a so-called “question of arbitrability” presumptively for a
court, rather than an arbitrator, to decide. Applying Missouri’s arbitration and contract
law, we conclude that the parties overcame this presumption by clearly and unmistakably
expressing their intent to let an arbitrator decide whether they agreed to authorize class
arbitration. Accordingly, we AFFIRM.
The Tucker arbitration clause, which applied to five employees, stated that the employees agreed
to arbitrate all disputes exclusive of unemployment insurance and employee benefits. The court
held that “Missouri law does not require that ‘[a]n arbitration agreement ... recite verbatim that
the ‘parties agree to arbitrate arbitrability’ in order to manifest ‘clear and unmistakable’
agreement.’” Id. at 396. The court continued:
Second, the Tucker clause expressly excludes from arbitration those disputes that
relate to unemployment insurance and employee benefits. These exclusions reinforce our
view that the parties intended to let an arbitrator decide whether class claims are
arbitrable. By expressly foreclosing certain proceedings from arbitration, the parties in
these cases strongly implied that every other “controversy or dispute” remains subject to
arbitral resolution. …
Third, the Tucker clause incorporates by reference the May 1993 Securities
Arbitration Rules of the AAA (the “1993 Rules”). This Court and, more recently, the
Missouri Supreme Court have held that when parties “explicitly incorporate rules that
empower an arbitrator to decide issues of arbitrability, the incorporation serves as clear
and unmistakable evidence of the parties’ intent to delegate such issues to an arbitrator.”
… Wells Fargo correctly points out that the 1993 Rules do not by themselves authorize
arbitrators to resolve questions of arbitrability. But Rule 1 of the 1993 Rules provides that
“[t]hese rules and any amendment of them shall apply in the form obtaining at the time
the demand for arbitration ... is received by the AAA.” AAA, Securities Arbitration Rules
(effective May 1, 1993), Rule 1. The Employees’ arbitration demands were received by
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the AAA in July and December 2015. In July 1999—years before the Employees’
contracts were executed or their demands for arbitration were filed—the AAA replaced
the 1993 Rules with the Commercial Arbitration Rules. See AAA, Securities Arbitration
Supplementary Procedures (effective July 1, 1999), Rule 1, available at
http://www.adr.org/ArchiveRules (last visited March 6, 2018). Rule 7 of the 2013
Commercial Arbitration Rules provides that an arbitrator may “rule on his or her own
jurisdiction, including any objections with respect to the existence, scope, or validity of
the arbitration agreement or to the arbitrability of any claim or counterclaim.” AAA,
Commercial Arbitration Rules and Mediation Procedures (effective Oct. 1, 2013), Rule
7(a), available at http://www.adr.org/Rules (last visited March 6, 2018). Moreover, in
October 2003, about eight years before Wells Fargo entered into the first of the
employment contracts at issue here, the AAA enacted yet another set of rules entitled the
“Supplementary Rules for Class Arbitrations.” Those rules “apply to any dispute arising
out of an agreement that provides for arbitration pursuant to any of the rules of the
[AAA] where a party submits a dispute to arbitration on behalf of ... a class.” AAA,
Supplementary Rules for Class Arbitrations (effective Oct. 8, 2003), Rule 1(a), available
at http://www.adr.org/ClassArbitration (last visited March 6, 2018). Those rules also
provide that “the arbitrator shall determine as a threshold matter, in a reasoned, partial
final award on the construction of the arbitration clause, whether the applicable
arbitration clause permits the arbitration to proceed on behalf of ... a class.” Id., Rule 3
(emphasis added). The language of both the Supplementary Rules for Class Arbitrations
and Rule 7 of the Commercial Arbitration Rules, effective well before the demands for
arbitration were filed with the AAA in these cases, clearly leaves the class arbitration
question to an arbitrator.
Id. at 396-97 (citations omitted). The court continued
Wells Fargo criticizes the “string of inferences” required to go from the Tucker
clause’s incorporation of the 1993 Rules to the current Commercial Arbitration Rules that
authorize arbitrators to resolve questions of arbitrability. Tucker Appellant Br. at 34. We
reject the criticism. Incorporating the 1993 Rules into the Employees’ contracts “made
them as much a part of the contract[s] as any other provision” therein. City of
Chesterfield v. Frederich Constr. Inc., 475 S.W.3d 708, 711 (Mo. Ct. App. 2015). And
Rule 1 of the 1993 Rules, as already noted, made clear that the rules would “apply in the
form obtaining at the time the demand for arbitration ... is received by the AAA.” AAA,
Securities Arbitration Rules (effective May 1, 1993), Rule 1. Particularly after the
Commercial Arbitration Rules went into force, Wells Fargo could have insisted that the
1993 Rules “except for Rule 1” apply to its employment contracts, including the contracts
at issue here, but it did not.
Wells Fargo also points to what it terms the “bilateral terminology” of the
contracts—“you and Wells Fargo” … —to argue that the parties did not intend to let an
arbitrator decide the class arbitration availability question in particular. … But references
to the employee and the employer are to be expected in an employment contract; by
themselves such references shed little, if any, light on whether the parties intended an
arbitrator or a court to decide if the arbitration clause authorizes class arbitration. Indeed,
even an express contractual statement concerning class arbitration could easily be
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phrased in bilateral terms. Consider the following: “You and Wells Fargo agree that the
availability of class arbitration as to certain claims shall be determined by an arbitrator.”
We therefore are not persuaded that the references to “you and Wells Fargo” by
themselves reveal any intent to prevent an arbitrator from deciding the specific question
of class arbitration.
To the contrary, for the reasons noted above, we conclude that under Missouri law
the Tucker clause clearly and unmistakably demonstrates an intent to delegate to an
arbitrator any questions of arbitrability, including whether class arbitration is available.
Missouri law requires no more explicit language than that found in the Tucker clause to
demonstrate such a clear and unmistakable intent. We therefore decline to join some of
our sister circuits that, apparently notwithstanding State law, require parties to explicitly
delegate the particular question of class arbitration, in contrast to other questions of
arbitrability, to an arbitrator. See, e.g., Catamaran Corp. v. Towncrest Pharmacy, 864
F.3d 966, 973 (8th Cir. 2017) (requiring “a more particular delegation of the [class
arbitration availability] issue than we may otherwise deem sufficient in bilateral
disputes”); Chesapeake Appalachia, LLC v. Scout Petroleum, LLC, 809 F.3d 746, 763
(3d Cir. 2016) (requiring “express contractual language unambiguously delegating the
question of class arbitrability to the arbitrators” (quotation marks omitted)); Reed
Elsevier, Inc. ex rel. LexisNexis Div. v. Crockett, 734 F.3d 594, 599 (6th Cir. 2013)
(requiring that an agreement specifically “mention classwide arbitration”). But see Reed
v. Fla. Metro. Univ., Inc., 681 F.3d 630, 633–36 (5th Cir. 2012) (the incorporation of
AAA rules, standing alone, suffices to refer the class arbitration availability question to
an arbitrator), abrogated on other grounds by Oxford Health Plans LLC v. Sutter, 569
U.S. 564, 568–73 (2013).
Some of these sister circuits have justified requiring more explicit language to
delegate the question of class arbitrability to an arbitrator by explaining that “class
arbitration implicates a particular set of concerns that are absent in the bilateral context.”
Chesapeake, 809 F.3d at 764; accord Catamaran, 864 F.3d at 973 (identifying these
concerns as “bet-the-company stakes without effective judicial review,” “loss of
confidentiality,” “due process rights of absent class members,” “loss of speed and
efficiency,” and “increase in costs”). These are legitimate concerns. But recall that our
inquiry involves two distinct steps: (1) determining whether the question is one of
arbitrability presumptively for a court to decide and, if so, (2) determining, on a case-bycase basis, whether there is clear and unmistakable evidence of the parties’ intent to let an
arbitrator resolve that question. The concerns that some of our sister circuits have
identified as unique to class arbitration indisputably relate, in our view, to the first of
these steps, that is, determining whether the particular class arbitration availability
question is “the kind of narrow circumstance where contracting parties would likely have
expected a court to have decided the gateway matter.” Howsam v. Dean Witter Reynolds,
Inc., 537 U.S. 79, 83 (2002); see Catamaran, 864 F.3d at 971 (describing questions of
arbitrability as “substantive in nature”); Chesapeake, 809 F.3d at 753 (same); Reed
Elsevier, 734 F.3d at 597 (describing questions of arbitrability as “important” and
contrasting them with “subsidiary” questions). When, as here, we assume that the class
arbitration question is a question of arbitrability and, accordingly, that a court should
presumptively answer that question, we still must consider whether there is clear and
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unmistakable evidence that the parties intended otherwise based on the language of the
clause at issue. State law defines how explicit the clause’s language must be to satisfy
that standard—and Missouri law requires nothing more explicit than the language found
in the Tucker clause.
Id. at 397-99.
3.

Review of CBA Arbitration

Ameren Illinois Co. v. Int'l Bhd. of Elec. Workers, --- F.3d ----, No. 18-1591, 2018 WL
4939034 (7th Cir. Oct. 12, 2018), vacated the district court’s vacation of a CBA arbitration
award reinstating an employee who had a gun in his truck in the parking lot, because Illinois’
concealed-carry law allowed him to do so if there was no employer policy to the contrary, the
employer itself had no policy, the only policy was in the CBA, and the CBA provided that any
provision conflicting with law was suspended. The court described the dispute and its ruling at
*1:
Brian Knox got into a heated argument with his supervisor at work. He allegedly
made threatening remarks and was known to carry a concealed weapon either on his
person or in his personal vehicle, which was parked in the company parking lot. In
response, his employer terminated him for violating its Workplace Violence Policy.
Through his union, Knox brought a grievance under the collective bargaining agreement
(“CBA”) then in force, and the parties opted for binding arbitration. The arbitrator
determined that although Knox had technically violated the policy, the employer could
not enforce the rule because it violated an Illinois statute. The arbitrator ordered Knox's
reinstatement, and the employer sought review by the federal district court and obtained a
judicial order vacating the award on the ground that the arbitrator improperly applied
external law to contradict the terms of the CBA. Because we believe that the text of the
CBA permitted the arbitrator to look to external law in interpreting the agreement, we
reverse the judgment of the district court and uphold the arbitrator's award.
The court described the great deference required in reviews of CBA arbitrations, based on the
arbitrator’s superior knowledge of the law of the shop, and held that the reason for the great
deferemce tends to disappear when the arbitrator starts applying external law. The first question
then becomes whether the arbitrator was entitled to apply external law, or was barred from doing
so. The court explained the problem:
For that reason, courts hesitate to set aside an arbitrator's award so long as it
“draws its essence from the collective bargaining agreement.” … An arbitrator who
decides disputes on the basis of statute rather than “the industrial common law of the
shop” merely substitutes himself for courts. … In that case, a judge has no reason to defer
to the arbitrator's specialized knowledge of industry because a judge is better suited to
interpreting and applying public law.
The trouble arises, however, when the arbitrator's reasoning is unclear. As we
noted in …, “[a]rbitrators are normally not required to write any opinion at all, and it is
worth reiterating that a court's review of an arbitral award does not proceed under the
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sample principles that would apply if it were reviewing a decision of the Social Security
Administration or a bankruptcy court.” … “Using whatever materials are available, the
court must enforce the arbitral award ‘[s]o long as the [arbitrator's] interpretation can in
some rational manner be derived from the agreement, viewed in the light of its language,
its context, and other indicia of the parties' intention.” …
Both Roadmaster and Butler applied these same principles to two different sets of
facts. In Roadmaster, the arbitrator explicitly recognized the conflict between the CBA
and the statute and opted to apply the law over the contract. That contract “specifically
limit[ed] [the] arbitrator's subject matter jurisdiction,” so we held that he “should restrict
his consideration to the contract, even if such a decision conflicts with ... statutory law.”
851 F.2d at 889. In contrast, in Butler we found language in the agreement designed to
incorporate external law. Because the parties had bargained for such an arrangement, we
determined that application of the law “lay well within the arbitrator's authority despite
the fact that the arbitrator's opinion did not spell this out.” 336 F.3d at 636.
Since our decision in Roadmaster, it seems that unions and employers have begun
to incorporate external law into their CBAs more frequently. See, e.g., Martin H. Malin,
The Evolving Schizophrenic Nature of Labor Arbitration, 2010 J. Disp. Resol. 57, 63–64
(describing the increase in government regulation of industry and the changing
interaction between arbitration and public law). When that is the case, we will respect the
parties' decision ex ante to allow the arbitrator to apply external law, as we did in Butler.
Id. at *4. Here, the CBA stated: “Any provisions of this Agreement found by either party to be
in conflict with State or Federal statutes shall be suspended when such conflict occurs and shall
immediately thereafter be reopened for amendment to remove such conflict.” Id. at *6. The
court held that this justified the arbitrator into taking the Concealed Carry Act into account, but
lamented the arbitrator’s failure to rely on this language.
VII.

Evidence
A.

Expert Testimony

Haynes v. Indiana Univ., 902 F.3d 724, 732-33 (7th Cir. 2018), affirmed the grant of
summary judgment to the § 1981 and Title VII defendants. Plaintiff challenged his denial of
tenure as racially discriminatory. The court affirmed the exclusion of the declaration and report
of plaintiff’s expert on tenure grants, Laura Perna. The declaration was excluded under FRE 702
and Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). The court held that
Perna had no specialized knowledge, having specifically acknowledged that she had no expertise
in plaintiff’s subject area. It also held that Perna’s declaration would not help the jury”
… Perna drew her sweeping conclusion from the simple fact that Haynes and the
proposed white female comparator had similar publication rates. This runs contrary to the
University’s stated tenure guidelines, which stress that a candidate’s research acumen
“cannot be fully captured by the count of publications.” It also doesn’t help the trier of
fact; a layperson can easily tally up the number of articles published.
Id. at 732. The court contineed:
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Similarly, the other opinion proffered in Perna’s initial declaration—that “various
aspects” of Haynes’s tenure process were poorly executed—did not rest on any
specialized knowledge. Rather than chronicle the University’s procedure and then
compare it to what she believes is the academic norm, Perna focused myopically on
Haynes’s external reviewers, and even then her “analysis” is little more than a series of
quotations from the record. She pointed to certain University personnel who expressed
concern with the “probative value” of Haynes’s external recommenders, only to respond
with a quote from his mentor who admitted she “dropped the ball on external reviewers.”
This implies at most that some at the University recognized a problem with one or more
of Haynes’s external reviewers. At no point did Perna bring her own specialized
knowledge to bear and explain the significance of these statements. In effect, Perna’s
declaration merely flags certain record evidence for the fact-finder’s consideration. That
doesn’t assist the fact-finder in understanding the evidence.
Id. at 733. The court noted that plaintiff did not point to anything in Perna’s belated formal
expert report that remedied the above problems, “so we’ll assume that’s because there’s nothing
to find.” Id. The court also relied on the untimeliness of Perna’s formal expert report, which had
been submitted after the end of summary-judgment briefing.
B.

“Implicit Bias”

Woods v. City of Greensboro, 855 F.3d 639, 641–42 (4th Cir. 2017), was a § 1981
discriminatory contracting case. The court reversed the grant of defendants’ Rule 12(b)(6)
motion to dismiss for failure to state a claim, and opened its opinion with the following
paragraph:
Racial stigmas and stereotypes are not impairing unless we internalize them. And
there is no reason for us to do that when we know that the history of black culture in
America is rich and reaffirming. We may live in a society that will only grudgingly and
inconsistently acknowledge our equality, but that does not mean that we must live as if
we are victims. I understand that avoiding the effects of racial stigmas and stereotyping is
not always easy because many studies have shown that most people harbor implicit
biases and even well-intentioned people unknowingly act on racist attitudes. However,
this merely confirms that we alone cannot carry the burden of ameliorating racism in our
country. This responsibility must be assumed by all good people without regard to race,
sex, and ethnicity.FN1/
This appeal requires us to consider whether it is plausible to believe that, in
twenty-first century America, a municipal government may seek to contract with a
minority-owned enterprise under some conditions, yet, on account of race, avoid
contracting with a minority-owned company under other conditions.
__________
FN1/ Harry T. Edwards, Reflections on Racial Stigmas and Stereotyping, 8
(Unpublished Paper, University of Michigan Law School, March 25, 2017) (on file with
the Clerk of Court as ECF opinion attachment) (footnote omitted) (citing Mahzarin R.
Banaji & Anthony G. Greenwald, Blindspot: Hidden Biases of Good People (2013); R.
Richard Banks, et al., Discrimination and Implicit Bias in a Racially Unequal Society, 94
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Cal. L. Rev. 1169 (2006); Jennifer L. Eberthardt, et al., Looking Deathworthy: Perceived
Stereotypicality of Black Defendants Predicts Capital-Sentencing Outcomes, 17 Psychol.
Sci. 383 (2006); Anthony G. Geenwald & Linda Hamilton Kriegar, Implicit Bias:
Scientific Foundations, 94 Cal. L. Rev. 945 (2006)). See also Get Out (Universal Pictures
2017).
The court held that the allegations of racial discrimination were plausible, based upon the
ordinary methods and means for proving racial discrimination. The district court had accepted
the City’s argument that its willingness to make a business development loan to plaintiffs
secured by a second lien on the owners’ home precluded a finding of discrimination as to the
City’s refusal to accept a third lien, despite pleadings that it had done so for the benefit of white
business borrowers. The court stated at *2:
We hold that the district court's crabbed plausibility analysis, see Woods v. City of
Greensboro, No. 1:14CV767, 2015 WL 8668228, at *8 (M.D.N.C. Dec. 11, 2015),
misinterpreted and misapplied the controlling pleading standard. The key issue in this
case is not whether the City would contract with a minority-owned business, but whether
the City would contract with BNT on the same conditions and under substantially the
same circumstances as it would with a nonminority-owned business. Because BNT has
plausibly pled that the conditions under which the City was willing to grant it a loan were
more stringent than those the City applied to similarly situated white-owned applicants,
we conclude that the district court erred in dismissing BNT's claim of discrimination at
the pleading stage. Accordingly, for the reasons explained within, we reverse the district
court's order dismissing this action and remand for further proceedings.
Later in its opinion, the court held that the statistics provided by a study suggesting a “general
pattern of racial discrimination in the practices of a defendant” “necessarily informs this Court's
“common sense” analysis of whether BNT's allegations are plausible. Iqbal, 556 U.S. at 679.”
Id. at 648-49.
Haynes v. Indiana Univ., 902 F.3d 724, 733 (7th Cir. 2018), affirmed the grant of
summary judgment to the § 1981 and Title VII defendants. Plaintiff challenged his denial of
tenure as racially discriminatory. The court affirmed the exclusion of the report of plaintiff’s
expert on “implicit bias,” Anthony Greenwald. The court stated:
… Greenwald’s report addresses the possibility of implicit racial bias, but unintentional
discrimination is not cognizable under § 1981. See, e.g., Melendez v. Ill. Bell Tel. Co., 79
F.3d 661, 669 (7th Cir. 1996) (“To prevail under 42 U.S.C. § 1981, a plaintiff ultimately
must prove that he has been a victim of intentional discrimination.”).
McKinney v. Office of Sheriff of Whitley Cty., 866 F.3d 803, 814-15 (7th Cir. 2017),
reversed the grant of summary judgment to the Title VII racial-discrimination defendant. The
court held that the lowqer court erred in relying on the “same actor” inference, and referenced
“implicit bias” at 815 n.2 in support of the rejection of that inference.
Martin v. F.E. Moran, Inc., No. 13 C 3526, 2018 WL 1565597 (N.D. Ill. March 30,
2018), held that plaintiffs failed to prove that the Title VII and § 1981 defendant had
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discrimimated against them on the basis of theor race. The court described extensive testimony
on implicit bias from Dr. Destimy Peery. It described her:
Plaintiffs presented social psychological expert Dr. Destiny Peery to opine about
the potential relevance of implicit bias to this case. … Dr. Peery is an Assistant Professor
of Law at Northwestern University and has an extensive background in social psychology
as it relates to legal doctrine and practice that qualified her to provide testimony related to
the psychology of a corporate culture of discrimination and people’s susceptibility to
implicit bias. Dr. Peery based her opinions and testimony on her review of relevant
literature, her experience as a social psychologist, and a study of email and deposition
testimony produced by FPN during discovery. … Dr. Peery explained that in her review,
she explored the concepts of explicit bias, stereotyping, aversive racism and social
tuning, all of which are interrelated and under the umbrella of implicit bias. …
Id. at *20. The court discussed her analysis and explanations at length, but ultimately held they
were not probative of discrimination:
Ultimately, Plaintiffs failed to tie Dr. Peery’s opinions regarding implicit bias to
the individual circumstances surrounding their employment with FPN as required to
prove intentional discrimination actually occurred at FPN. …
Id. at *29 (citations omitted).
Pavel v. Univ. of Oregon, No. 6:16-CV-00819-AA, 2018 WL 1352150 (D. Or. Mar. 13,
2018), appeal filed, recognized and embraced the concept of implicit bias but held it was not
enough to prevent summary judgment on plaintiff’s claim of racially discriminatory termination
from his tenured professorship after a student filed a sexual harassment complaint agaimst him:
It is well established that implicit bias affects almost every decision that people
make. See, e.g., Justin D. Levinson et al., Judging Implicit Bias: A National Empirical
Study of Judicial Stereotypes, 69 Fla. L. Rev. 63, 79–82 (Jan. 2017). I would be remiss if
I failed to acknowledge that such bias has wide-ranging impacts on institutional processes
as a whole. As important decisions are made, both on the grand scale and within the
microcosm of individual situations, we must be mindful of the ever-present risk of
perpetuating longstanding racial injustice. It is critical to change the way we respond to
sexual harassment and assault, but members of minority communities must not be
sacrificed as part of a knee-jerk reaction to political pressure to deal harshly with
allegations of a sexual nature.
Here, I am presented with an individual case in which a Native American
professor was fired after a student accused him of sexual harassment. I cannot adjudicate
plaintiff's claims as a way of advancing my own views of how best to resolve the broad
policy concerns outlined above; I am constrained to make a ruling based on the evidence
presented in this case. Here, the evidence falls short of the necessary threshold to proceed
to trial.
Id. at *4.
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C.

Rule 30(b)(6) Testimony

Sidlo v. Millercoors, LLC, 718 Fed.Appx. 718, 729 n.11 (10th Cir. 2018), affirmed the
grant of summary judgment to the national-origin harassment defendant. The court rejected
plaintiff’s argument that the Safety Director’s testimony on summary judgment was improper
because he only had second-hand information:
Sidlo also contests the credibility of the testimony of MillerCoors's safety
manager on the grounds that it was “second-hand.” … But her testimony's second-hand
nature doesn't impair her credibility. See Ecclesiastes 9:10-11-12, Inc. v. LMC Holding
Co., 497 F.3d 1135, 1146–47 (10th Cir. 2007) (discussing the “common scenario” of
corporations designating individuals who lack personal knowledge of the litigation as
Rule 30(b)(6) deponents).
D.

Effect of Plaintiff’s Concession

Smelter v. S. Home Care Servs. Inc., --- F.3d ----, No. 16-16607, 2018 WL 4560684 (11th
Cir. Sept. 24, 2018), affirmed the grant of summary judgment to the Title VII and 42 U.S.C.
§ 1981 racial discrimination defendant on plaintiff’s termination and retaliation claims, but
reversed the grant of summary judgment on her racial-harassment claim. The court held that
plaintiff had not conceded the issue of discriminatory termination at her deposition, as the lower
court had thought, but affirmed the grant of summary judgment on the different ground that
plaintiff had failed to show pretext. The court explained:
The district court’s grant of summary judgment for Southern Home rested on
Smelter’s response to a single question during her deposition. Smelter testified: “Did I
think that Brandi [Talton] was being racial profile—racial when she fired me, that’s what
you're asking me? ... No.” …. The district court concluded that Smelter had waived her
discriminatory termination claim through this testimony because she conceded that her
termination was not racially motivated. We disagree for two reasons.
First, Smelter’s testimony was narrow: it pertained only to her view of Talton’s
motivations. But Talton was not the person who decided to fire Smelter. Talton was
tasked with informing Smelter that she was fired after the decision had already been
made; it was McDougal who decided to terminate Smelter’s employment. The viability
of Smelter’s discrimination claim thus turns on her proof regarding McDougal’s
motivations, not Talton’s. The portion of Smelter’s testimony on which the district court
relied is beside the point because it does not speak to McDougal’s motivations. Smelter
could not have waived her discrimination claim through that testimony.
Id. at *9 (emphasis in original). The court then held that, even if Talton’s motivations were
relevant, plaintiff had still not waived her claim because her denial of thinking Talton was
racially motivated was not broad enough to cover all the ways in which her race could have
caused her termimation:
Second, even if Talton’s motivations were relevant to whether Smelter was
terminated due to discrimination, the district court relied solely upon distinguishable
authority in concluding that Smelter’s testimony was unambiguous enough to waive her
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claim. The court concluded that Smelter’s testimony amounted to a concession fatal to
her claim under our decision in Ross v. Jefferson County Department of Health, 701 F.3d
655 (11th Cir.2012). Like the case before us, Ross involved a claim for race
discrimination against the plaintiff’s former employer. Id. at 657. The plaintiff was asked
during her deposition whether she “felt like her termination had anything to do with ...
her race,” and she responded, “no.” Id. at 661 (alterations adopted). The Ross panel held
that the plaintiff had waived her claim of discrimination as a result of this “unequivocal
concession.” Id.
Smelter’s testimony is distinguishable from the testimony under scrutiny in Ross.
The plaintiff in Ross “unequivocal[ly] conce[ded]” the ultimate issue regarding her
discrimination claim because she testified that her termination did not have “anything to
do with” her race. Id. at 661 (alteration adopted) (emphasis added). Smelter, by contrast,
testified in narrower terms that Talton was not “being racial” when telling Smelter that
she was fired. … Put another way, the plaintiff’s testimony in Ross foreclosed any
possibility that her termination was motivated by her race; Smelter’s testimony did not.
Smelter could have meant that Talton was not “being racial” in the sense that she was not
motivated by personal racism when she fired Smelter, even if the reason McDougal
decided to fire Smelter was impermissibly based on Smelter’s race. The plaintiff’s
testimony in Ross, by contrast, was too broad to draw such a distinction between personal
racism and some other race-based motivation.
Testimony like Smelter’s cannot constitute waiver of a discriminatory termination
claim because, under our precedent, race-based termination is always actionable, even if
motivated by factors other than the supervisor’s personal racism. See Smith, 644 F.3d at
1345. In Smith, a white employee sued his former employer for race discrimination after
he was punished more severely than his black co-workers for identical conduct. Id. at
1324. We held that the employer was not entitled to summary judgment because a jury
reasonably could have inferred that the decisionmaker was motivated not by personal
racism, but by a desire to avoid the increased economic and public pressures associated
with failing to discipline a white worker for racially insensitive conduct—a race-based
reason. Id. at 1344-45. Applying the reasoning in Smith to this case, Smelter could
establish that she was terminated because of discrimination even if she conceded that she
was not fired as a result of personal racism. Because Smelter did not “unequivocal[ly]
conce[de]” that her race played no role in the decision to fire her, the district court erred
in concluding that Smelter waived her discriminatory termination claim. Ross, 701 F.3d
at 661.
Id. (footnotes omitted).
E.

Relevance

Franchina v. City of Providence, 881 F.3d 32, 47-48 (1st Cir. 2018), affirmed the
judgment on a jury verdict for the Title VII sexual harassment and retaliation plaintiff.
Moving on, the City contends here as it did below that the district court erred in
its admission of certain evidence, namely the allowance of testimony pertaining to the
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Union Hall Incident and the admission of a transcript from McGarty's preliminary
injunction hearing that resulted from that incident. In particular, the City argues first that
all evidence of the Union Hall Incident was admitted in error because it is irrelevant to
workplace harassment. Second, it asserts that even if evidence of the Union Hall Incident
were relevant, the transcript of the restraining order hearing was surely inadmissible
hearsay. The admission of both, the City continues, so tainted the fairness of the trial by
“engender[ing] a verdict based on sympathy, passion, and emotion.” These arguments do
not hit the mark.
The relevant inquiry here is whether Franchina anchored her hostile work
environment claim by proving that some instance of harassment happened on or after
February 3, 2011. See Nat'l R.R. Passenger Corp., 536 U.S. at 117, 122 S.Ct. 2061
(where a plaintiff proves “that an act contributing to the claim occurs within the filing
period, the entire time period of the hostile environment may be considered for the
purposes of determining liability”). Here, Franchina testified that she was subject to
vulgar obscenities and harassment on her weekly visits to the firehouse while she was out
on disability. She explicitly testified that these visits continued for a “good portion” of
2011.
The City argues that because Franchina did not testify when specifically in 2011
the harassment occurred, she did not meet her burden of proving that some actionable
conduct happened on or after February 3, 2011. Franchina counters that a jury could
reasonably infer that a “good portion” of 2011 meant that Franchina returned for more
than the first month of 2011 and therefore on or after February 3, 2011. We agree with
Franchina.
We will reverse on appeal only if our review of the record reveals that the
evidence required “one conclusion, namely, that the moving party was entitled to
judgment.” … Here, in order for the City to prevail, it must prove that the only
reasonable conclusion one could draw from the evidence is that Franchina stopped
returning to the firehouse (and therefore stopped experiencing harassment) before
February 3, 2011. We do not see the evidence in such stark a light. Indeed, Franchina's
testimony that she returned to the firehouse for a “good portion” of 2011 could certainly
be understood to mean that she returned past February 3, 2011 (and logic reasonably
suggests that the words “good portion” encompassed not merely the first thirty-three days
of the year). Although we agree with the district court judge that more would have been
better, we find the testimony presented to be at least minimally sufficient. Viewing the
“cold pages of the record” leaves little room for second guessing the district court's
finding … and the City fails to provide us with a compelling reason to do so.
(Footnote and citations omitted.)
Eisenhour v. Weber County, 897 F.3d 1272, 1276-77 (10th Cir. 2018), affirmed the
judgment on a jury verdict for the Fourteenth Amendment Equal Protection Clause sexual
harassment plaintiff, whom the jury found was harassed by a county judge. The court rejected
the argument of the defendant judge that the trial court erred by admitting a romantic poem he
had written and given to the plaintiff.
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B. Admission of Storey's Poem Into Evidence
Storey's other argument on appeal is that the district court erred in admitting his
poem about Eisenhour into evidence. He argues (1) that the poem was irrelevant to
Eisenhour's claims; (2) that there was insufficient evidence to support the district court's
finding that Eisenhour discovered the poem in 2007 (we will discuss why the timing
matters below); and (3) that Federal Rule of Evidence 403 barred admission of the poem
because of its potential to cause unfair prejudice.
These challenges to admission of the poem may well be barred under the law-ofthe-case doctrine because this court implicitly ruled in the first appeal that the poem was
relevant when we relied in part on the poem to hold that there was sufficient evidence to
support Eisenhour's claim.
In any event, admission of the poem was not reversible error. We review
decisions to admit evidence for abuse of discretion. … “Under this standard, we will not
reverse unless the district court's decision exceeded the bounds of permissible choice in
the circumstances or was arbitrary, capricious or whimsical.” …
Storey's first point is mistaken; the poem was relevant. He suggests that “there is
absolutely no evidence that [the poem] was intended to harass or discriminate against
[Eisenhour].” … But it reveals Storey's strong sexual feelings toward her, which could
provide a motive for his conduct, making it more likely that the improper touching was
intentional rather than accidental.
We are also unpersuaded by Storey's contention about the date of the poem's
discovery. Although Eisenhour testified that she found the poem in April 2007, Storey
argues that the evidence establishes that Eisenhour discovered the poem in April 2004,
making its temporal connection to the alleged misconduct too remote for it to be relevant.
But even if, as Storey asserts, her testimony was against the weight of the evidence, the
district court could certainly leave for the jury to decide the accuracy of her testimony
about the date of discovery. See Fed. R. Evid. 104(b); 1 Jack B. Weinstein & Margaret A.
Berger, Weinstein's Federal Evidence § 104.30, at 104-47 (2d ed. 1997) (“In deciding
preliminary issues under Rule 104(b), the judge must determine only that a reasonable
jury could make the requisite factual determination based on the evidence before it.”).
We note that in response to a special interrogatory, the jury found that Eisenhour
discovered the poem in 2007.
Turning to Storey's Rule 403 argument, the pertinent part of the rule states, “The
court may exclude relevant evidence if its probative value is substantially outweighed by
a danger of ... unfair prejudice ....” “In performing the 403 balancing, the court should
give the evidence its maximum reasonable probative force and its minimum reasonable
prejudicial value.” … “Exclusion of evidence under Rule 403 that is otherwise admissible
under the other rules is an extraordinary remedy and should be used sparingly.” … “The
district court is clearly in a superior position to perform this analysis, and thus is accorded
broad discretion in making such decisions.” … We see no abuse of discretion in the
district court's Rule 403 ruling. Certainly the poem's introduction harmed Storey's
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defense, but the rule's concern is only unfair prejudice, and we have already noted that
the poem was relevant. Given the strong preference for admitting relevant evidence, the
district court's decision must stand.
F.

Cat’s Paw

Marshall v. The Rawlings Co. LLC, 854 F.3d 368, 379 (6th Cir. 2017), affirmed in part
and reversed in part the grant of summary judgment to the FMLA and ADA defendant. The
court held that the “cat’s paw” theory of liability can pass through more than one level:
… Application of the cat's paw theory in this situation encompasses allowing a plaintiff
to put forward the theory that a lower-level supervisor (here, Bradshaw and Elsner)
influenced an intermediate decisionmaker (Plumley) who in turn, either oblivious to or
adopting the subordinate's bias, influenced the ultimate decisionmaker (George
Rawlings).
Plaintiffs such as Marshall can proceed on such a theory. All of the justifications
for applying the cat's paw theory apply with equal force when there are multiple layers of
decisionmakers; consequently, there is no reason to forbid plaintiffs from pursuing a
theory that a lower-level supervisor carried out a scheme to discriminate by influencing
multiple layers of higher-level supervision. Of course, in some cases, allegations that a
lower-level supervisor successfully carried out such a scheme might be far-fetched. But
those cases can be screened out using existing legal procedures. Those cases are no
reason to bar recovery for plaintiffs who can put forward convincing proof that a biased
low-level supervisor influenced multiple layers of higher-level supervisors.
G.

Intersection of “Cat’s Paw” Liability and the “Honest Belief” Rubric

Marshall v. The Rawlings Co. LLC, 854 F.3d 368, 380-81 (6th Cir. 2017), affirmed in
part and reversed in part the grant of summary judgment to the FMLA and ADA defendant. The
court explained the nuances of the intersection of the “honest belief” rubric with “cat’s paw”
liability:
Third and finally, we must address how the honest-belief rule applies in cases
proceeding on a cat's paw theory of liability. Under the honest-belief rule, “as long as an
employer has an honest belief in its proffered nondiscriminatory reason for discharging
an employee, the employee cannot establish that the reason was pretextual simply
because it is ultimately shown to be incorrect.” Majewski v. Automatic Data Processing,
Inc., 274 F.3d 1106, 1117 (6th Cir. 2001) (citing Smith v. Chrysler Corp., 155 F.3d 799,
806 (6th Cir. 1998)). The honest-belief rule applies “where the employer reasonably
relied on the particularized facts that were before it at the time the decision was made.”
Id. (internal quotation marks omitted). “The rationale behind the [honest-belief] rule is
that the focus of a discrimination suit is on the intent of the employer. If the employer
honestly, albeit mistakenly, believes in the non-discriminatory reason it relied upon in
making its employment decision, then the employer arguably lacks the necessary
discriminatory intent.” Smith, 155 F.3d at 806.
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Cat's paw liability, however, rests on the premise that organizational employers
do not operate in a vacuum, and that a decisionmaker might rely on the recommendation
of a biased lower-level supervisor. See Staub, 562 U.S. at 418–21, 131 S.Ct. 1186. In
such circumstances, the honesty or sincerity of the decisionmaker's belief is irrelevant.
What is relevant is that the belief is rooted in a biased recommendation. See Staub 562
U.S. at 418–19, 131 S.Ct. 1186 (“the exercise of judgment by the decisionmaker does not
prevent the earlier agent's action (and hence the earlier agent's discriminatory animus)
from being the proximate cause of the harm”). In a cat's paw case, the allegation is that a
biased subordinate intentionally manipulated the decisionmaker. Under these
circumstances, the decisionmaker's intent does not matter, and consequently the honesty
of the decisionmaker's belief does not matter.FN3/
That is not to say that evidence of a biased recommendation is always sufficient to
sustain a cat's paw theory. A supervisor who conducts an in-depth and truly independent
investigation is not being manipulated by biased lower-level supervisors, but rather
making a decision based on an independent evaluation of the situation. If the
decisionmaker conducts an investigation that “results in an adverse action for reasons
unrelated to the supervisor's original biased action ... then the employer will not be
liable.” Staub, 562 U.S. at 421, 131 S.Ct. 1186 (emphasis added). As the Court explained,
however, there is no “hard-and-fast rule” that a decisionmaker's independent
investigation defeats a cat's paw claim. Id. at 420, 131 S.Ct. 1186. Rather, “the traditional
tort-law concept of proximate cause” applies. Id. (citations omitted). Thus, an
independent investigation defeats a cat's paw claim only when the investigation
“determin[es] that the adverse action was, apart from the supervisor's recommendation,
entirely justified.” Id. at 421, 131 S.Ct. 1186; see Sharp v. Aker Plant Servs. Grp., Inc.,
726 F.3d 789, 797 (6th Cir. 2013) (concluding that “independent fact gathering” is
necessary to defeat a cat's paw claim). FN4/
__________
FN3/ In a cat's paw case, the honest-belief rule might apply to the allegedly biased
lower-level decisionmaker; that is, the defendant might be able to show that the lowerlevel subordinate was not actually biased by showing that the lower-level subordinate
held an honest belief that justified the adverse action against the plaintiff.
FN4/ In one example of an investigation sufficiently independent to “change the
subordinate's discriminatory animus from a proximate cause to a cause that is too remote
to support cat's paw liability,” a fire department supervisor, who was potentially biased,
filed charges with the Board of Fire and Police Commissioners, the ultimate
decisionmaker, requesting that the Board terminate a fire department employee. Woods v.
City of Berwyn, 803 F.3d 865, 868, 870 (7th Cir. 2015). The Board held a hearing and
“heard testimony, opening and closing statements, viewed exhibits and ruled on
objections.” Id. at 868. The Seventh Circuit held that “the hearing broke the chain of
causation because the record shows that the Board did not rely on the facts presented by
the presumably biased [supervisor]. Instead, the Board relied on testimony from [a
different fire department employee], who did not harbor any discriminatory animus.” Id.
at 871.
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H.

Hearsay or Not?

Peeples v. City of Detroit, 891 F.3d 622, 631 (6th Cir. 2018), affirmed in part, and
reversed in part, the grant of summary judgment to the Title VII defendants. Plaintiffs were
minority firefighters challenging their 80-day layoff during Detroit’s bankruptcy, later reversed
with back pay. They relied on statements of City employees that the union sought to protect the
jobs of “white boys.” The court held this was not only not direct evidence, but hearsay and not
direct evidence against the City:
It is unclear if Williams' statement is hearsay or contains multiple levels of
hearsay. Reviewing Peeples' deposition testimony, as Plaintiffs urge on appeal, does not
illuminate. Plaintiffs only state in a footnote that Williams' statement is nonhearsay.
Plaintiffs make no legal argument that Williams' statement is not hearsay, nor do they
posit how he came to the conclusion that the DFFA was targeting minority firefighters for
termination. Regardless, even if the statement was admissible and demonstrated any
discriminatory intent, we do not find that it would constitute “direct evidence” of
discriminatory motive by the City. Rather, the statement suggests that discriminatory
intent motivated the actions of the DFFA. Peeples stated that Williams, a City employee,
had concluded that the DFFA wanted to “protect the white boys.” McCloud testified that
he heard from Exander Poe that Williams said that the DFFA did not want to “lay those
white boys off.” Plaintiffs' argument therefore requires an inference that the City knew of
and approved of that discrimination. Accordingly, we find that the statements do not
constitute direct evidence of any motive the City harbored.
Id. at 633-34 (emphasis in original).
Bowen v. Manheim Remarketing, Inc., 882 F.3d 1358 (11th Cir. 2018), reversed the grant
of summary judgment to the Equal Pay Act and Title VII pay discrimination defendant. The
court rejected defendant’s argument that it showed that the female plaintiff’s lower pay was
based on prior salary and experience, relying on evidence of sex discrimination that the lower
court had refused to consider. That evidence was largely supplied by an affidavit of defendant’s
Human Resources Manager, Mikiya Peoples.
Bowen offered documents and testimony showing that, although she was an
effective arbitration manager, her salary for a few years was below the minimum salary
for arbitration managers and it was consistently well below the midpoint salary for
arbitration managers. Manheim, for example, paid Bowen $37,001.60 in 2007; $41,000
in 2008; $46,075.63 in 2010; and $46,075.63 in 2011. But under Manheim's
compensation guidelines the midpoint salary for an arbitration manager was $49,400 in
2007; $52,900 in 2008; $55,500 in 2010; and $56,500 in 2011.
In her affidavit, Peoples described interactions with Manheim general managers
such as Deck and Palmer and her investigations into sex-based disparities at Manheim:
• When Bowen was promoted to arbitration manager, Peoples approached Deck
about the pay disparity between Bowen and Bowen's male predecessor. Deck
explained that the predecessor was more experienced than Bowen. However, he
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also acknowledged that the predecessor had trained Bowen for the position and
that Bowen was fully capable of performing the position's duties.
• Comments from a 2007 employee survey that Peoples conducted indicated that
(1) female employees were treated differently than male employees, (2) female
employees were denied particular positions, and (3) a “good ole' boy” system
existed at Manheim.
• The 2007 survey results prompted Peoples to conduct an investigation into sexbased disparities at Manheim. She gathered all of Manheim's job postings and
examined who applied and who interviewed for posted positions. Based on that
review, she concluded that Manheim was excluding women from certain
positions. Discussions with Palmer bolstered this conclusion. While discussing a
female employee's application for an assistant general manager position, Palmer
told Peoples that he would not hire a woman as an assistant general manager.
According to Palmer, Manheim would be “the laughing stock” of the community
if it made such a hire. Palmer also once told Peoples that he would never allow a
female to work as a mechanic.
• Following the 2007 survey, Manheim's corporate office directed Palmer to
confer with it when setting employee compensation, but Palmer failed to follow
that directive.
• Comments from a 2009 employee survey that Peoples conducted indicated that
female employees were paid less than male employees.
• The 2009 survey results prompted Peoples to investigate pay disparities at
Manheim. She instructed Manheim's payroll administrator to run reports
comparing women's and men's pay and prior pay increases. This investigation
revealed that women were paid similarly but that their pay was “thousands of
dollars less than men's pay for the same jobs.”
• Peoples reported her findings about sex-based pay disparities to Palmer, but he
refused to address the disparities.
• Peoples spoke to a corporate representative about her pay-disparity findings.
The representative told Peoples to draft a formal report with her allegations and
findings. Peoples then reviewed payroll data for all female and male employees,
including Bowen. She specifically discussed Bowen with the corporate
representative, noting that Bowen was “severely underpaid” compared to her male
predecessor.
• The corporate representative met with Palmer to discuss Peoples's report. But
Palmer told the representative that he “did not see a problem,” and he was
unwilling to take corrective action. Consequently, the corporate office required
Manheim to provide female employees “equity increases” in their pay. Bowen
received such equity increases.
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• Around 2010 or 2011, Ben Shurling replaced Palmer as Manheim's general
manager, but sex-based discrimination continued to exist at Manheim. Indeed,
Shurling harassed female employees by groping them and smacking their
buttocks. And on one occasion, Shurling told Peoples to serve as a receptionist on
sale day so that customers would return and say, “Where's that pretty little black
girl that was working here last week?” On another occasion, Shurling attempted
to replace a female employee with a male, but the corporate office told him that
doing so would be illegal. Shurling responded, “Why can't we just pay a fine?”
The district court granted summary judgment to Manheim, finding that Manheim
offered nondiscriminatory reasons for the pay disparity between Bowen and her male
predecessor and that Bowen failed to rebut those reasons. Bowen relies primarily on
Peoples's affidavit to show sex bias, the district court determined, and most of the
affidavit is inadmissible hearsay. Further, to the extent that the affidavit includes
admissible evidence, the evidence is of limited value because it does not directly show
that sex bias factored into Manheim's salary decisions.
Id. at 1360-62. The Court of Appeals held that this evidence was probative and not hearsay:
2/ We can consider Peoples's affidavit testimony about these issues at this stage in
the proceedings. See Jones v. UPS Ground Freight, 683 F.3d 1283, 1293–94 (11th Cir.
2012) (“[We] may consider [evidence] in passing on a motion for summary judgment if
the [evidence] could be reduced to admissible evidence at trial or reduced to admissible
form.” (internal quotation marks omitted) ). First, the testimony is based on Peoples's
personal knowledge: she reviewed Manheim's payroll records and identified sex-based
pay disparities, she spoke directly to the general managers about the disparities, and the
managers made comments in her presence about their preferences for male employees.
Second, the testimony is not inadmissible hearsay. The statements by the managers are
“statements made by a supervisory official who play[ed] some role in [employment]
decision[s],” and those types of statements are “generally admissible.” See Zaben v. Air
Prod. & Chemicals, Inc., 129 F.3d 1453, 1456 (11th Cir. 1997) (per curiam).
Id. at 1363 n.2.
I.

Exclusion of Evidence Not Mentioned in Rule 26(a) Disclosures

King v. Ford Motor Co., 872 F.3d 833, 837-39 (7th Cir. 2017), affirmed the grant of
summary judgment to the Title VII and FMLA interference defendant. The court held that the
lower court did not abuse its discretion by striking the declaration of the union chairman attesting
to asserted admissions of discrimination and retaliation by a company official, because plaintiff
had not identified the official as a person with discoverable knowledge in her Rule 26(a),
Fed.R.Civ.P., disclosures. The court rejected plaintiff’s argument that the individual’s name had
come up in discovery because she did not identify any record support and the lower court had
found none. The court also rejected plaintiff’s argument that the union official had also filed an
EEOC charge, because that would not have alerted the company to the possibility that he would
have been a witness for plaintiff.
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VIII. Trial Procedures
A.

Limitation of Evidence as a Condition of Relieving a Default

Dimanche v. Massachusetts Bay Transportation Auth., --- F.3d ----, No. 17-1169, 2018
WL 3016895 (1st Cir. June 18, 2018), affirmed the judgment for the § 1981 and State-law racial
discrimination wrongful termination and IIED plaintiff. Defendants did not respond timely after
plaintiff served the Complaint, and a default was entered. The lower court conditioned the
removal of default on defendants’ filing of affidavits and documents supporting their contention
of a meritorious defense, with the condition that defendants’ trial evidence would be limited to
the information in those affidavits and documents. Both sides moved for clarification, which
was denied. Defendants never objected below to the condition, so review was for plain error.
The court held at *7-*9 that the lower court’s sanction was “obvious and clear” error, but that the
plain-error doctrine requires proof of prejudice in addition to the showing of error. It held that
defendants did not prove prejudice because they repeatedly offered evidence not allowed under
the sanction order and it was admitted, and on those occasions on which evidence was barred
defendants failed to make any offers of proof at trial. The court added at *9: “And while the lack
of an effective objection at trial and proffer is fatal, it is noteworthy that even on appeal, with the
benefit of hindsight, the MBTA cannot point to any instances where it was prevented from
introducing evidence that would have affected the outcome of the trial.” (Footnote omitted.)
B.

Trial Court’s Sua Sponte Addition of a New Claim at the Charge Conference

Dimanche v. Massachusetts Bay Transportation Auth., --- F.3d ----, No. 17-1169, 2018
WL 3016895 (1st Cir. June 18, 2018), affirmed the judgment for the § 1981 and State-law racial
discrimination wrongful termination and IIED plaintiff. The court summarized the case at the
start of its opinion: “The Massachusetts Bay Transportation Authority (“MBTA”) appeals from
the entry of a jury verdict awarding over $2.6 million in damages to a black female former
employee who brought suit under 42 U.S.C. § 1981 and Mass. Gen. Laws ch. 151B, § 4. She
alleges, inter alia, that her supervisors at the MBTA conspired to terminate her employment
because of her race. The jury awarded her over $1.3 million in compensatory damages on her
discrimination claim and $1.3 million in punitive damages.” Id. at *1. The court held that
defendant waived all but plain-error review: “Like the proverb that a battle can be lost for want
of a nail, the MBTA loses its appeal largely for want of its making appropriate objections and
offers of proof before the trial court.” Id. (footnote omitted). The trial evidence in support of the
discriminatory-termination claim included substantial evidence of the repeated humiliation of
plaintiff because of her race and Haitian national origin. The court of appeals continued at *5:
During the charge conference, the trial judge raised, for the first time, the notion
that he would instruct the jury on a hostile work environment theory. The MBTA
objected on the grounds that a hostile work environment could not serve as a standalone
basis for the MBTA's liability. The trial judge initially agreed. However, he apparently
changed his mind because he instructed the jury that they could find the MBTA liable on
either wrongful termination or hostile work environment grounds; the only difference
was the amount of damages to which Dimanche was entitled.
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Defendants appealed, arguing that it was error to add this count at the end of trial. The court of
appeals rejected the argument, stating at *9:
The MBTA, ignoring in its appellate briefing the issue of the appropriate standard
of review for this claim, also argues that it was unfairly prejudiced “when the District
Court allowed [Dimanche] to add a hostile work environment theory on the last day of
trial,” and alleges that the theory was first raised at the charge conference. But nowhere
does the MBTA's appellate brief say that it objected at trial on the basis that the theory
was raised at the last minute or argue that it did not waive any such objection.
Once again, then, our standard of review is for plain error. We bypass the
question of whether the trial judge erred in submitting this theory to the jury (and our
own conclusion that it could not have been the basis for the compensatory damages
award), and find that the MBTA has not satisfied either the third or fourth prongs of the
plain error standard.
As to prejudice, the MBTA argues on appeal that if it had had notice of a
“standalone” hostile work environment claim, it would have changed its trial strategy in
three ways. First, the MBTA asserts it would have sought to exclude evidence of the
alleged harassment from before June 2011. But the MBTA already had incentive (and
failed) to do so. The same is true as to evidence the MBTA says it could have introduced
regarding “the general nature of MBTA's workplace.” Second, the MBTA says it would
have “gathered evidence and presented witnesses to rebut [Dimanche's] allegations of
harassment.” But, as noted above, the MBTA never made an offer of proof as to what this
evidence might be. Third, the MBTA contends it would have asked for a limiting jury
instruction about “the irrelevance of the pre-June 2011 evidence to the hostile work
environment theory.” It is far from clear such evidence would have been irrelevant. And
the MBTA knew that the district court would instruct the jury on a hostile work
environment theory, but it did not ask at the charge conference, or at any point thereafter,
for a limiting instruction. The MBTA has not shown prejudice.
Our earlier discussion also requires a finding of no miscarriage of justice.
IX.

Remedies
A.

Proximate Cause as a Condition of Damages

Eisenhour v. Weber County, 897 F.3d 1272, 1279-80 (10th Cir. 2018), affirmed the
judgment on a jury verdict for the Fourteenth Amendment Equal Protection Clause sexual
harassment plaintiff, whom the jury found was harassed by a county judge. Plaintiff ost her job
when the Justice Court, where she and the judge had worked, was closed in light of the number
of harassment claims against the judge over the years. Plaintiff’s retaliation claims were rejected
by the court and the jury, respectively. The court affirmed the trial court’s grant of judgment as a
matter of law barring plaintiff’s back pay claim, because of the lack of proximate causation:
Eisenhour argues that the district court erred by granting Storey judgment as a
matter of law on liability for Eisenhour's lost wages, which resulted from closure of the
Justice Court. A court should grant judgment as a matter of law “only when ‘a party has

Chapter 6
139 of 170

been fully heard on an issue during a jury trial and the court finds that a reasonable jury
would not have a legally sufficient evidentiary basis to find for the party on that issue.’”
… We review grants of judgment as a matter of law de novo, “drawing all reasonable
inferences in favor of the nonmoving party and applying the same standard as [should be]
applied in the district court.” …
To be sure, there was evidence that could support finding a chain of causation
from the sexual harassment by Storey to the closure of the Justice Court. But Storey is
liable only for damages proximately caused by his violation of Eisenhour's rights. …
Proximate causation requires that the harm have been reasonably foreseeable to the
wrongdoer, particularly when there has been a superseding cause, such as the
Commission's decision to close the court. …
Although proximate cause is ordinarily a question of fact for the jury, it becomes
a question of law for a court to decide when no evidence supports proximate causation.
… Since Storey did not fire Eisenhour or even close the Justice Court, the issue is
whether it was reasonably foreseeable that his misconduct toward Eisenhour would cause
the County to close that court, costing her a job.
Someone might note recent events and argue that it would be reasonably
foreseeable that an entire enterprise would fail because of sexual harassment by one
person. But those events involved numerous victims of egregious conduct over many
years. And Eisenhour has not pointed to any enterprise failing for such reasons more than
10 years ago, when Storey engaged in his misconduct. To say that closure of the Justice
Court was a consequence of Storey's misconduct that was foreseeable at the time would
be sheer speculation, not a reasonable inference.
(Citations omitted.)
B.

Back Pay
1.

Entitlement

Mosby-Meachem v. Memphis Light, Gas & Water Div., 883 F.3d 595 (6th Cir. 2018),
affirmed the judgment on a jury verdict for the plaintiff in-house attorney on her ADA claim,
holding that the jury could reasonably have found that plaintiff could have performed the
essential functions of her job while working remotely for ten weeks because of complications of
pregnancy. The jury awarded $92,000 in compensatory damages and the court awarded $
$18,184.32 in back pay and restoration of vacation credits. Id. at 603-06. The court denied
defendant’s objection to back pay premised on the fact that plaintiff’s law license had been
suspended during part of her leave without either side knowing of it, and therefore that plaintiff
was not “otherwise qualified” for her attorney position. The court explained at 608:
As noted by the district court, it is undisputed that neither party was aware that
Mosby-Meachem's law license was suspended during the relevant time frame and that—
had MLG&W not denied her requested accommodation—Mosby-Meachem would have
received her full pay for work performed during this time. Indeed, Mosby-Meachem
returned to work and received her full pay for approximately two weeks in April 2013
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while her license was still suspended. Furthermore, the possible unlicensed practice of
law is an issue for the Tennessee Bar, not this Court, and the appropriate remedy would
be discipline imposed by that body, not disgorgement of Mosby-Meachem's salary to her
employer. Accordingly, the district court did not abuse its discretion in awarding MosbyMeachem backpay for the time during which her law license was administratively
suspended.
2.

Constructive Suspension Because of Harassment

EEOC v. Costco Wholesale Corp., 903 F.3d 618, 629 (7th Cir. 2018), affirmed the lower
court’s denial of the Title VII sexual harassment defendant’s Rule 50 motion for judgment as a
matter of law notwithstanding the jury verdict for the EEOC, reversed the lower court’s denial of
back pay for the period after the charging party left work because of the harassment, and
remanded for further consideration of back pay. The court explained:
Thus, the EEOC can recover backpay on Suppo’s behalf if it can show that
Suppo's work environment was so hostile that she was “forced to take unpaid leave.”
Townsend, 995 F.2d at 693. As with constructive discharge, a mere causal link between
the discrimination and the change in employment status is insufficient. The victim of the
harassment must establish that her working conditions were so objectively intolerable
that they forced a change in employment status—here, from regular employment to
unpaid leave. If a reasonable person in Suppo's shoes would have felt forced by
unbearable working conditions to take an unpaid medical leave in September of 2011,
then Suppo is entitled to recover backpay for some period of time following the
involuntary leave. That period, however, cannot extend beyond the date that Costco
terminated her employment.
(Footnote omitted.)
3.

Is Plaintiff Bound by Putting a Low Back Pay Figure in Her
Statement in the Pretrial Order?

Frey v. Coleman, 903 F.3d 671, 681-82 (7th Cir. 2018), vacated the grant of summary
judgment to the Title VII and Illinois Human Rights Law management company defendant and
alleged joint employer, and vacated and remanded the back pay award and prejudgment interest
ruling against the defendant employer. The court set forth the context:
Prior to trial, in a joint pre-trial memorandum, under the section titled “Plaintiffs
Damages and Costs” Frey listed “Back pay: $13,520.” After her success on the retaliation
claim at trial, the district court asked both parties to brief their positions on additional
damages and back pay. In her Brief in Support of Back Pay, Frey claimed that, based on
the evidence revealed at trial, the actual amount of back pay dues was $132,242.50—
representing some six years during which she would have worked 32.5 hours per week at
a rate of $13 per hour. After trial, the district court considered the plaintiff’s claim in the
pre-trial order, but also conducted its own evaluation of the back pay demand. …
The district court both made its own calculation and it also stated that “Frey is
bound by her pretrial representation.” … The district court was correct that parties must
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be held to the issues set forth in that order and cannot assert new legal theories at trial. …
But, altering an amount of back pay based on evidence that emerges at trial does not fall
into this same category as the defendants were, in the first instance, aware of the issue,
and secondly, are unlikely to be taken by surprise by evidence within its control. … A
district court has broad equitable discretion to award back pay to make the Title VII
victim whole. … To the extent the district court used its discretion and conducted its own
calculation, its award is valid. However, if the district court awarded this amount because
it concluded that Frey was inalterably bound by her pretrial representation, then it has
erred. Because it is unclear from the decision which in fact occurred, we remand for the
district court to reconsider the award of back pay within its full discretion.
… Notwithstanding the pretrial order, the district court had discretion to make the
plaintiff whole. … We remand to ensure that the district court recognized the full extent
of its discretion and equitable powers.
(Citations omitted.)
4.

Is ADEA Back Pay Discretionary or Mandatory?

EEOC v. Baltimore Cty., --- F.3d ----, No. 16-2216, 2018 WL 4472062 (4th Cir. Sept. 19,
2018) (per curiam), summarized the case and its holding at *1:
The County argues that the district court properly exercised its discretion under
the ADEA, 28 U.S.C. § 626(b), in denying the EEOC an award of back pay. In the
County’s view, the ADEA grants courts broad authority “to grant such legal or equitable
relief as may be appropriate,” including the denial of back pay. 29 U.S.C § 626(b). In
contrast, the EEOC points to the incorporation into the ADEA of certain provisions of the
Fair Labor Standards Act (FLSA), which mandate that violators “shall be liable” for back
pay. See 29 U.S.C. §§ 216(b), 626(b). In light of this language, and because back pay is a
mandatory, legal remedy under the FLSA, the EEOC urges us to adopt the same
interpretation of the ADEA. Accordingly, the EEOC contends that the district court
lacked the discretion to decline to award back pay. We agree with the EEOC, and
conclude that a retroactive monetary award of back pay under the ADEA is mandatory
upon a finding of liability.
(Footnote omitted.)
5.

Plaintiff Barred Herself from Back Pay

Szeinbach v. Ohio State Univ., 820 F.3d 814 (6th Cir.), cert. denied, --- U.S. ----, 137 S.
Ct. 198, 196 L. Ed. 2d 128 (2016), affirmed the lower court’s grant of remittitur to the Title VII
discrimination and retaliation defendant on plaintiff’s $213,368 back pay verdict, leaving in
place her $300,000 verdict for “emotional suffering, harm to her professional reputation, and
other losses.” Id. at 816-17. On plaintiff’s appeal, the court affirmed the remittitur. It
explained:
The above-described testimony does not establish with “reasonable certainty”
that, in the absence of OSU's discrimination, Szeinbach would have obtained a position
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with a university other than OSU. To the contrary, Szeinbach at most was involved in
preliminary recruitment efforts that carried no reasonable certainty of future employment.
Moreover, Szeinbach's testimony indicates that—rather than being prevented from
obtaining an alternative position by OSU's conduct—Szeinbach herself decided to
voluntarily cease seeking other positions. Szeinbach's testimony about other employment
opportunities that she might have received thus constitutes the sort of “mere speculation”
that is an insufficient foundation for an award of back pay.
Id. at 825. The court rejected the testimony of plaintiff’s expert because it could not override
plaintiff’s admission that she simply chose not to pursue other opportunities, and thus that the
defendant caused no economic loss.
6.

Mitigation

EEOC v. Consol Energy, Inc., 860 F.3d 131, 148-49 (4th Cir. 2017), cert. denied, --- U.S.
----, 138 S.Ct. 976, (2018), affirmed the award of $436,860.74 in front and back pay and lost
benefits. The court rejected defendant’s argument that the charging party failed to mitigate his
losses because he assertedly did not look for a mining job and took a lower-paying construction
job. The court held that there was adequate evidence from which a reasonable jury could find
that the charging party looked for a mining job but could not find one, and then met his duty to
mitigate by taking a lower-paying job.
Pittington v. Great Smoky Mountain Lumberjack Feud, LLC, 880 F.3d 791, 795 (6th Cir.
2018), reversed and remanded the judgment for the Title VII plaintiff because both the jury
verdict on back pay and the lower court’s award of prejudgment interest were too low. The court
described the general contours of the decision:
Plaintiffs who successfully prove that they were fired in violation of Title VII of
the Civil Rights Act of 1964 (“Title VII”) are presumptively entitled to back pay for the
amount they would have earned had they not been unlawfully terminated. Such awards
are intended to compensate fully plaintiffs for the wrongs that they suffered. For the same
reason, an award of prejudgment interest on the back pay owed is also nearly always
appropriate. We conclude from these principles that a district court must grant a motion
for a new trial as to damages when a jury awards back pay to a Title VII plaintiff in an
amount that is substantially less than the damages to which he is indisputably entitled.
Once damages are calibrated correctly, the district court should also make an effort to
align its award of prejudgment interest (if such interest is requested and warranted) with
Title VII's remedial goals. Because the district court failed to take those steps here, we
REVERSE and REMAND for further proceedings consistent with our opinion.
Plaintiff had testified to more than $40,000 in lost earnings, and defendant did not contest that
figure. Instead, it argued to the jury that plaintiff had a duty to mitigate and had been
unemployed for too long. The jury returned a verdict of $10,000 in back pay. Id., at 797-98.
The court held that the lower court abused its discretion in denying plaintiff’s Rule 59 motion for
a new trial on the amount of back pay. The court first set out the standards to be followed:
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In reviewing the district court's denial of Pittington's motion for a new trial as to
damages, three key principles guide our analysis. First, successful Title VII plaintiffs are
presumptively entitled to back pay, and they ought to receive enough back pay to make
them whole—“that is, to place [them] in the position [they] would have been in but for
discrimination.” … It is thus an abuse of discretion to set a back pay award that falls far
short of this restorative goal … but it is also an abuse of discretion to disturb a jury's back
pay award that adequately approximates the amount the Title VII plaintiff was unlawfully
denied … . Put differently, a jury award of back pay ought to stand unless “the evidence
indicates that the jury awarded damages in an amount substantially less than
unquestionably proved by the plaintiff's uncontradicted and undisputed evidence. Thus,
if the verdict is supported by some competent, credible evidence, a trial court will be
deemed not to have abused its discretion in denying [a] motion” for a new trial as to
damages. …
Second, the Title VII plaintiff bears the burden of proving damages with
“reasonable certainty” … but “back pay in a Title VII case need not be proven with the
exactitude of lost profits in a breach of contract case,” … “Backpay should be awarded
even where the precise amount of the award cannot be determined. Any ambiguity in
what the claimant would have received but for discrimination should be resolved against
the discriminating employer.” … Generally, back pay is calculated by subtracting “the
amount that the plaintiff actually earned while being discriminated against [from] the
amount that the plaintiff would have earned if no discrimination had occurred.” …
Finally, Title VII requires plaintiffs to mitigate damages. … This rule is designed
“to prevent claimants from recovering for damages which they could have avoided
through reasonable diligence.” … To that end, courts must deduct any “[i]nterim earnings
or amounts earnable with reasonable diligence by the person ... discriminated against”
from the plaintiff's back pay award. … Though the plaintiff bears the initial burden of
“establish[ing] a prima facie case and present[ing] evidence on the issue of damages,” the
defendant bears the subsequent burden of “establish[ing] the amount of interim earnings
or lack of diligence.” … “The [d]efendant may satisfy his burden only if he establishes
that: 1) there were substantially equivalent positions which were available; and 2) the
claimant failed to use reasonable care and diligence in seeking such positions.” … In
other words, the plaintiff is “ ‘entitled to the amount claimed unless the defendant can
prove’ otherwise.” … In reviewing the district court's denial of Pittington's motion for a
new trial as to damages, three key principles guide our analysis. First, successful Title
VII plaintiffs are presumptively entitled to back pay, and they ought to receive enough
back pay to make them whole—“that is, to place [them] in the position [they] would have
been in but for discrimination.”… It is thus an abuse of discretion to set a back pay award
that falls far short of this restorative goal … but it is also an abuse of discretion to disturb
a jury's back pay award that adequately approximates the amount the Title VII plaintiff
was unlawfully denied … . Put differently, a jury award of back pay ought to stand unless
“the evidence indicates that the jury awarded damages in an amount substantially less
than unquestionably proved by the plaintiff's uncontradicted and undisputed evidence.
Thus, if the verdict is supported by some competent, credible evidence, a trial court will
be deemed not to have abused its discretion in denying [a] motion” for a new trial as to
damages….
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Id. at 799-800 (emphases in original; citations omitted). The court held that plaintiff’s
undisputed testimony as to his lost earnings satisfied his obligation, and that the defendant
attempted to place the burden on plaintiff to prove mitigation while not introducing any evidence
to sustain its burden of persuasion that plaintiff failed to mitigate damages. The court stated: “A
defendant should not be able to avoid the consequences of its discriminatory conduct by hinting,
after the time for submitting proof has passed, that the plaintiff could have done more to right the
defendant's wrongs.” Id. at 805 n.10.
7.

Additur

Pittington v. Great Smoky Mountain Lumberjack Feud, LLC, 880 F.3d 791, 806 (6th Cir.
2018), reversed and remanded the judgment for the Title VII plaintiff because both the jury
verdict on back pay and the lower court’s award of prejudgment interest were too low. The court
rejected plaintiff’s suggestion that additur, in lieu of a new trial, would be appropriate. It
explained:
Although the district court should have ordered a new trial as to damages, it did
not abuse its discretion in denying Pittington's motion to alter or amend the jury's damage
award under Federal Rule of Civil Procedure 59(e). The Seventh Amendment provides
certain civil litigants in federal court the right to have a jury resolve factual issues. See
Dimick v. Schiedt, 293 U.S. 474, 476, 55 S.Ct. 296, 79 L.Ed. 603 (1935). This
constitutional right precludes district courts from granting additur in the event of
inadequate damages—i.e., conditioning the denial of a plaintiff's motion for a new trial
on the defendant's willingness to pay additional damages—because allowing a district
court to “bald[ly] add[ ] something which in no sense can be said to be included in the
verdict” would unduly impinge on the plaintiff's right to have a jury decide the factual
issue of damages. See id. at 486, 55 S.Ct. 296.11
The court recognized “narrow exceptions” for when both parties consent to the additur, and
when there is no contest as to the proper amount of damages.
8.

Collateral Benefits

EEOC v. Consol Energy, Inc., 860 F.3d 131, 148-49 (4th Cir. 2017), cert. denied, --- U.S.
----, 138 S.Ct. 976, (2018), affirmed the award of $436,860.74 in front and back pay and lost
benefits. The court rejected defendant’s argument that the pension fund payments to the
charging party should have functioned as a set-off to the award. The court explained:
Consol also contends that it was entitled to a setoff against the district court's
damages award for the pension benefits received by Butcher after his retirement. As the
district court explained, a defendant may offset damages with payments already received
by a plaintiff as compensation for the injury in question. See Sloas v. CSX Transp., Inc.,
616 F.3d 380, 390 (4th Cir. 2010). But benefits that are not provided as compensation, or
to “indemnify ... against liability” for the injury, are treated as coming from a “collateral
source,” and are not offset against a damages award. See id. at 389–90. That is so even
where the benefits are provided by the defendant to the plaintiff; if by “their nature” they
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are not “double compensation for the same injury,” then they will be deemed collateral
and disregarded in calculating damages. Id. (internal quotation marks omitted).
We agree with the district court that under Sloas, the pension benefits at issue
here come from a collateral source, so that no setoff against damages is appropriate. The
benefits at issue in Sloas were mandatory employer contributions to a railroad employee
disability pension fund—a “commingled pool” of contributions from all railroad
employers—based on an employee's earnings and career service. Id. at 390–91 & n.10.
Because it already had made contributions on Sloas's behalf to the disability pension
fund, the employer argued, it was entitled to an offset against damages awarded against it
in a negligence suit by Sloas, so as to avoid what effectively would be a “double
payment.” Id. at 386. We disagreed. Because employer contributions “were not
undertaken voluntarily to indemnify ... against possible liabilities” for negligence, id. at
391 (internal quotation marks omitted), we held they are a “collateral source that may not
be considered” in determining a damages award, id. at 392.
Sloas resolves the setoff question before us today. Like the railroad employer in
Sloas, Consol did not voluntarily make pension payments to indemnify itself against the
liability at issue. Instead, Consol, along with other coal mine employers, was required by
its collective bargaining agreement with the UMWA to contribute to a collective pension
fund managed by the union, much like the “commingled pool” in Sloas. Consol's
contributions, in other words, were a standard term of Butcher's employment, rather than
compensation for or indemnification against a Title VII violation. Or as the district court
explained, “Under Sloas a pension is better understood to be from a collateral source in a
Title VII case because the employer ‘does not provide the benefit to the plaintiff as
compensation for his or her injury,’ but is providing a contractual retirement benefit that
the employee was entitled to regardless of the Title VII violation.” J.A. 1710 (quoting
Sloas, 616 F.3d at 390 (internal quotation marks and citation omitted)).
(Footnote omitted.)
C.

Prejudgment Interest

Pittington v. Great Smoky Mountain Lumberjack Feud, LLC, 880 F.3d 791, 807-08 (6th
Cir. 2018), reversed and remanded the judgment for the Title VII plaintiff because both the jury
verdict on back pay and the lower court’s award of prejudgment interest were too low. The
lower court rejected plaintiff’s suggestion of the 10% prejudgment interest rate under Tennessee
law, and instead awarded the then-effective postjudgment interest rate of 0.66%. First, it rejected
the dissent’s argument that plaintiff had waived his ability to argue for anything but the 10%
rate, relying on plaintiff’s concession that the court had discretion to award a proper rate, and his
statement that he wanted a fair rate:
We hold that the district court abused its discretion in applying a prejudgment
interest rate of 0.66%. Pittington did not, as Lumberjack and the dissent insist, forfeit its
opportunity to argue for a rate other than the 10% maximum authorized by Tennessee
law. In response to Lumberjack's argument that the district court should adopt the federal
postjudgment interest rate in its briefing before that court, Pittington acknowledged that
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the district court had discretion over “the applicable interest rate and method of
calculation,” and urged the court to “compensate him as completely as possible in light of
the circumstances of this case[,] ... [r]egardless of the rate and method the Court chooses
to utilize.” R. 83 (Pl. Reply in Support of Mot. to Alter/Amend Judgment at 6) (Page ID
#2900). In so doing, Pittington adequately argued in favor of a fair rate—even though we
agree that he would have been better served if he had provided the district court with
some guidance as to what that rate should be.
Id. at 807. Defendant, and Judge Sutton in dissent, argued that a reply brief was too late to make
that argument. The majority continued:
On the merits, then, the district court failed to consider adequately case-specific
factors before applying the federal statutory rate set forth in 28 U.S.C. § 1961, as required
by Schumacher v. AK Steel Corp. Ret. Accumulation Pension Plan, 711 F.3d 675, 685–87
(6th Cir. 2013). As the dissent notes, we have previously recognized that “the statutory
postjudgment framework set forth in 28 U.S.C. § 1961 is a reasonable method for
calculating prejudgment interest awards,” Meoli v. Huntington Nat'l Bank, 848 F.3d 716,
735 (6th Cir. 2017) (quoting Ford v. Uniroyal Pension Plan, 154 F.3d 613, 619 (6th Cir.
1998))—but only if the district court ensures that the “the statutory rate [is] fair,” id. at
736. To that end, district courts must consider a series of factors before applying the
statutory rate, including “the remedial goal to place the plaintiff in the position that he or
she would have occupied prior to the wrongdoing; the prevention of unjust enrichment on
behalf of the wrongdoer; the lost interest value of money wrongly withheld; and the rate
of inflation.” Schumacher, 711 F.3d at 687. This is not to say that all factors will weigh
evenly in all cases. For example, where the plaintiff is bound by fiduciary duties to invest
conservatively, a court does not abuse its discretion in viewing the low market-interest
rates associated with “the safe type of investment that is expected of a fiduciary” as
adequate, even if the court fails to “specifically address the [presumably higher] rate of
inflation in relation to the treasury bill rate.” Meoli, 848 F.3d at 736. But even though a
court may conclude that certain factors are more pertinent than others under certain
circumstances, a court may not apply § 1961 without considering any relevant casespecific factors. Here, the district court's analysis was too terse to satisfy even a narrow
reading of Schumacher's requirements.
First, the district court observed that Pittington's requested rate of 10% per year
“would be a windfall,” but failed to examine whether 0.66% would afford Lumberjack a
windfall in the opposite direction … —an error this court has criticized before. See
Schumacher, 711 F.3d at 687 (“The district court was concerned with an award that
would produce a ‘windfall’ that would punish [the defendants], although it seems that it
did the opposite and created a windfall in favor of [the defendant's] wrongdoing.”).
Second, the district court noted the “low rates of interest and inflation over the relevant
period” … but it made no effort to (1) explain which of many possible “low [market]
rates of interest” it was considering, or (2) compare those rates to the statutory rate set
forth in § 1961. Finally, the district court focused on Pittington's failure to provide
evidence as to an appropriate rate. While this criticism was warranted, and may well have
justified the district court's refusal to apply the 10% interest rate authorized under
Tennessee law, it does not excuse the district court's failure to consider whether the rate
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that Lumberjack suggested would plainly fail to satisfy Title VII's remedial goals. See
Schumacher, 711 F.3d at 687.
Admittedly, Pittington's failure to provide any information regarding the lost
interest value of the money he was owed made it harder for the district court to determine
what prejudgment interest rate would fully compensate Pittington “for the true cost of
damages [he] incurred.” … But “[t]here is no indication that the phrase ‘make whole’
requires a detailed evidentiary demonstration of what use the [plaintiff] would have made
of the money had he received it, and there is no precedent in the Sixth Circuit that such a
showing is required ... in civil litigation.” … Thus, even absent any evidence by
Pittington regarding the lost interest value of his damages, the district court abused its
discretion when it applied the federal statutory rate provided in § 1961 without
considering whether that rate satisfied Title VII's remedial purposes and avoided unjustly
enriching the wrongdoer. Given the marked difference between the treasury bill rate
prevailing at the time Pittington secured judgment and the average rate of inflation over
the relevant time period, it is difficult to see how the § 1961 rate could possibly satisfy
those twin goals in this case.
__________
13/ The dissent believes that Pittington's petition for a fair rate was too vague and
too late to preserve the issue for appeal. See Dissent Op. at 812. But Pittington requested
prejudgment interest in his opening brief; he did not then forfeit that request by
acknowledging in his reply brief that the district court could decide to award him a lower
rate than he believed appropriate. Once a plaintiff asks for prejudgment interest, the trial
court must consider case-specific factors to determine what rate would make the plaintiff
whole. See Schumacher, 711 F.3d at 685–87. A plaintiff's failure to guide the court's
analysis may limit his ability to challenge later the way various factors were balanced,
but it does not prevent him from appealing a district court's failure to consider relevant
case-specific factors at all.
Id. at 807–08 (citations omitted).
Comment of Richard Seymour on Pittington v. Great Smoky Mountain Lumberjack
Feud, LLC: This is an important decision that should serve as a guide to both sides in litigating
the issue of the proper prejudgment-interest rate, as well as the preservation of critical points.

Frey v. Coleman, 903 F.3d 671 (7th Cir. 2018), vacated the grant of summary judgment
to the Title VII and Illinois Human Rights Law management company defendant and alleged
joint employer, and vacated and remanded the back pay award and prejudgment interest ruling
against the defendant employer. The dispute was whether prejudgment interest should be
awarded at the low prime rate or at the higher State statutorily set prejudgment interest rate. The
court summarized cases from other Circuits:
In this circuit we have instructed district courts to “use the prime rate as the
benchmark for prejudgment interest unless either there is a statutorily defined rate or the
district court engages in ‘refined rate-setting’ directed at determining a more accurate
market rate for interest.” First Nat. Bank of Chicago v. Standard Bank & Tr., 172 F.3d
472, 480 (7th Cir. 1999). We interpret this language, along with the broad grant to the
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district court of discretion in awarding prejudgment interest, to mean that where there is a
state law that “statutorily defines the rate,” a district court may use its discretion to
determine which is more likely to make the plaintiff whole—the state statute or the prime
rate. We are not alone in offering district courts that option. See, e.g., In re ClassicStar
Mare Lease Litig., 727 F.3d 473, 497 (6th Cir. 2013) (“We have held that the method for
calculating prejudgment interest remains in the discretion of the district courts, and they
are free to look to state law for guidance in determining the appropriate prejudgment
interest rate if they so choose”) (citations omitted); Towerridge, Inc. v. T.A.O., Inc., 111
F.3d 758, 764 (10th Cir. 1997) (recognizing that because the prejudgment interest award
was governed by federal law, a district court is free to choose any interest rate which
would fairly compensate the plaintiff for the delay in the receipt of payment including the
current state interest rate); Smith v. Am. Int’l Life Assurance Co. of N.Y., 50 F.3d 956, 958
(11th Cir. 1995) (approving the district court’s use of state’s post-judgment interest rate
for guidance in determining the prejudgment interest rate); Quesinberry v. Life Ins. Co. of
N. Am., 987 F.2d 1017, 1031 (4th Cir. 1993) (“The rate of pre-judgment interest for cases
involving federal questions is a matter left to the discretion of the district court. In this
case the district court found the Virginia judgment rate in Va.Code § 6.1–330.54
appropriate.”) (citations omitted).
Particularly in light of the fact that the piece of the litigation on which Frey
prevailed below was her retaliation claim under the Illinois State Human Rights Act, it
certainly would be within the court’s discretion to look to that statute to determine the
prejudgment interest rate. …
Id. at 682-83. It held that the lower court erred in finding there was no statutory rate of interest,
because the remedies available under the Human Rights Act provided for such compensation and
held that the “two statutes and one regulation” cited by plaintiff provided an adequate statutory
basis for the interest rate and its calculation. Id. at 683. The court ended its opinion by
emphasizing the lower court’s discretion:
In short, the district court erred when it concluded that the state statute did not
provide for prejudgment interest. The district court may use its discretion to choose either
the state statute on prejudgment interest or the prime rate as described by federal law. It
cannot exercise its discretion, however, if it does not understand its options. On remand,
the district court may use its discretion to determine whether the interest rate from the
state statute or the prime rate is more likely to make the plaintiff whole in line with the
purposes of Title VII.
Id. at 684.
D.

Front Pay

Franchina v. City of Providence, 881 F.3d 32 (1st Cir. 2018), affirmed the judgment on a
jury verdict for the Title VII sexual harassment and retaliation plaintiff, including the jury’s
award of $545,000 in front pay. The court began by setting out the factors to be considered:
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In requesting front pay, the burden is on the plaintiff—here, Franchina—to
present evidence in support of the award. … And while we have never before needed to
explicitly spell out the factors a court may consider in determining whether front pay is
justified, courts throughout the country have looked at a wide range of indices in the
crafting of fair front pay awards, including (but certainly not limited to):
(1) the plaintiff's age, (2) the length of time the plaintiff was employed by
the defendant employer, (3) the likelihood the employment would have continued
absent the discrimination, (4) the length of time it will take the plaintiff, using
reasonable effort, to secure comparable employment, (5) the plaintiff's work and
life expectancy, (6) the plaintiff's status as an at-will-employee, (7) the length of
time other employees typically held the position lost, (8) the plaintiff's ability to
work, (9) the plaintiff's ability to work for the defendant-employer, (10) the
employee's efforts to mitigate damages, and (11) the amount of any liquidated or
punitive damage award made to the plaintiff.
Id. at 57. The court stated that reduction to present value is required, and the failure to do so is
reversible error that requires a new trial. Here, however, the court made its own determination
and would be taken as reducing the award to present value. Id. at 57-58. The court held that
plaintiff had produced enough evidence:
Franchina's evidence covered most but not all of these factors (for instance she
did not propose a discount rate). In terms of the evidence she did present, though,
Franchina demonstrated the following: She had been earning $98,000 to $130,000 per
year while employed with the Department; she is permanently disabled from continuing a
career as a first responder in the Department; and she is receiving $25,000 per year in
disability benefits. There was also testimony that she possessed excellent professional
skills and leadership qualities, and although she started in the Department as an entrylevel Rescue Technician, she quickly moved through the ranks and reached the level of
Rescue Lieutenant (a leadership position). Furthermore, Franchina had worked for ten
years in the Department, yet was only 44 years old at the time she left her job. The
Department's pension structure also encouraged Department employees to maintain
employment for great lengths of time. Indeed, future benefits were linked with longevity
of service. And she put on evidence that numerous other employees spent upwards of 3035 years with the Department.
Given all of this, the crucial factor in estimating future lost wages was the number
of years that her annual unadjusted loss of $73,000 to $105,000 would have continued.
Twenty years would have generated a figure of $1.4 million to $2 million. Adding in for
inflation and lost pension would have bumped this number up. Reducing to present value
may have reduced it as much, or perhaps more. On this record, we see no reason to
conclude that the record's omission of a discount rate rendered an award of $545,000
improper as a matter of law, at least where the adjudicator is a trial judge likely well
familiar with the concept of present value. Clearly the judge assumed that the future was
uncertain, and an award for over $1 million unwarranted. Its ample discretion to discount
for uncertainty dwarfed as a practical matter any loss of precision in discounting for a
reasonable rate of return where the likely duration was perhaps five years. Certainly the

Chapter 6
150 of 170

court could have awarded much less. But its failure to insist that Franchina provide it
with more precise information provides no reason to set aside the award.
Id. at 58-59. Finally, the court held that the award need not be set aside because plaintiff had not
called an expert to testify to the discount rate and the reduction to present value. The court held
that there was no requirement to use an expert or put on evidence of the discount rate; jurors are
assumed to be intelligent people and familoiar with these concepts. Id. at 59-60.
E.

Compensatory Damages
1.

Taking Inflation Into Account When Comparing Earlier Awards

Lara G v. Brennan. Postmaster General., EEOC Doc. 0520130618, 2017 WL 2644772
(June 9, 2017), re-opened a closed case and granted reconsideration. The Commission requires
its Administrative Judges, who handle Federal-sector cases, to make awards of compensatory
damages in accordance with the Commission’s prior awards. In making that determination, the
Commission held that Administrative Judges must take inflation into account, and relied on court
decisions to the same effect:
The Commission has held that an award of non-pecuniary damages should not be
“monstrously excessive” standing alone, should not be the product of passion or
prejudice, and should be consistent with the amount awarded in similar cases. See WardJenkins v. Dep't of the Interior, EEOC Appeal No. 01961483 (Mar. 4, 1999) (citing
Cygnar v. City of Chicago, 865 F.2d 827, 848 (7th Cir. 1989)); see also EEOC v.
AutoZone, Inc., 707 F.3d 824, 833-34 (7th Cir. 2013) ($100,000 compensatory-damage
award not excessive where the damages awarded were “approximately the same value as
the compensatory damages awarded in comparable cases”; court considered “whether the
damages awarded (1) were monstrously excessive; (2) had no rational connection
between the award and the evidence; and (3) were roughly comparable to awards made in
similar cases”); McDonough v. City of Quincy, 452 F.3d 8, 22 (1st Cir. 2006) ($300,000
compensatory-damage award not excessive where, after subtracting economic damages,
award for emotional distress was “very close” to awards in comparable cases).
Some courts, when considering whether to reduce compensatory-damage awards,
have considered the present-day value of awards in comparable cases. For example, in
EEOC v. AIC Security Investigations, Inc., 55 F.3d 1276 (7th Cir. 1995), the court
determined that a $50,000 compensatory-damage award was not excessive when
compared to prior awards of $40,000 and $35,000. Noting “that those awards were
several years ago, and thus the current value of those awards is considerably greater,” the
court stated that the “[c]omparability of awards must be adjusted for the changing value
of money over time.” Id. at 1286. See also Deloughery v. City of Chicago, 2004 WL
1125897 at 7 (N.D. Ill. 2004) (in decision reducing jury's $250,000 compensatorydamage award to $175,000, court noted that older comparable award “should be
converted to current dollars”), aff'd, 422 F.3d 611 (7th Cir. 2005) (district court acted
within its discretion where remitted award was sufficiently comparable to awards in other
cases in the circuit).
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Similarly, when determining an award of non-pecuniary compensatory damages,
the Commission may consider the present-day value of comparable awards. Thus, an AJ
who is awarding damages should consider the amounts that the Commission awarded in
prior cases involving similar injuries and should determine whether circumstances justify
a higher or lower award. The AJ should adjust the award upward or downward according
to the relative severity of the complainant's injury. The AJ may then take into
consideration the age of the comparable awards and adjust the current award accordingly.
2.

Corrective Actions Where Verdict is Too Low

EEOC v. Consol Energy, Inc., 860 F.3d 131, 147 (4th Cir. 2017), cert. denied, --- U.S. ---, 138 S.Ct. 976, (2018), affirmed the jury verdict of $150,000 in compensatory damages for
violation of the Title VII duty to provide a reasonable accommodation to employees’ religious
beliefs and practices. The jury was initially instructed not to consider lost wages in its award,
but returned an initial verdict finding liability but stating “salary plus bonus & pension, court
cost” in the space on the verdict form for the compensatory-damage award. The lower court
gave a supplemental instruction reminding the jury not to consider lost wages in its verdict, and
stating that it could award no compensatory damages if it thought that was appropriate. The
court of appeals held that this was proper:
… As we have explained, even where an initial failure to award damages is not
necessarily inconsistent with a finding of liability, a district court retains discretion under
Rule 49(b)(3) of the Federal Rules of Civil Procedure to determine whether the damages
verdict “reflects jury confusion or uncertainty,” and, if it does, to “clarify the law
governing the case and resubmit the verdict for a jury decision.” Jones v. Southpeak
Interactive Corp. of Del., 777 F.3d 658, 674 (4th Cir. 2015) (internal quotation marks
omitted). And the district court here followed precisely the “sensible” procedure that we
approved in Jones: Faced with a “discrepancy” between its original instructions to the
jury and the jury's statement on compensatory damages, it “conferred with counsel, then
administered a supplemental jury instruction and sent the jury back to redeliberate.” Id.
Moreover, the court emphasized that the jury was free to return no compensatory
damages—“[t]he fact that I am sending you back does not indicate my feelings as to the
amount of damages or whether ... compensatory damages should be awarded,” J.A.
1162–63—and conducted a post-verdict poll of the jury to confirm that its award of
$150,000 did not reflect any compensation for lost wages. We see no grounds for
disturbing the district court's careful exercise of its discretion.6
__________
FN6/ In its motion for a new trial, Consol also argued that the jury's award of
$150,000 in compensatory damages is unsupported by the evidence. The district court
rejected that claim, pointing to testimony by Butcher and his wife about the detrimental
effects of Butcher's early retirement, including emotional strain, depression and a loss of
relationships with former coworkers. And as the district court explained, although a court
may compare a jury award to awards in similar cases in evaluating whether it is
excessive, see Jones v. Southpeak Interactive Corp. of Del., 777 F.3d 658, 672–73 (4th
Cir. 2015), we have not required that it do so. We find no error in the district court's
analysis.

Chapter 6
152 of 170

3.

Awards of Nominal Damages to Bar a Defendant’s Ability to Claim
Costs

Bayer v. Neiman Marcus Group, Inc., 861 F.3d 853, 874 (9th Cir. 2017), held that an
ADA retaliation plaintiff, who was barred from receiving an award of common-law damages and
suffered no economic injury and would not personally benefit from an injunction, could yet save
his claim from mootness—exposing him to the defendant’s claim for costs—by obtaining
nominal damages as a form of equitable relief. The court held this was possible because plaintiff
had claimed damages in his Prayer, and the claim for this relief was therefore more solid than if
it had had to be extracted from a general prayer for all other relief that may be proper. The court
explained:
The unique circumstances of this case illustrate that complete justice may require
a district court to award nominal damages as equitable relief. Bayer waited more than six
years after he filed the charge alleging Neiman Marcus interfered with his ADA rights to
receive the right-to-sue letter he needed to initiate this suit from the EEOC, including
four years after the EEOC determined there was reasonable cause to believe Neiman
Marcus had discriminated against him in violation of the ADA. Meanwhile, Neiman
Marcus attempted to enforce against him the very arbitration agreement that was the
subject of the reasonable cause determination in a separate suit concerning subsequent
events. In that suit, the district court ruled that the agreement did not bind Bayer, and we
affirmed that ruling in his favor more than two years later based on the course of events
that is indisputably at the heart of this suit. See generally Bayer, 582 F. App'x 711.
Thereafter, the district court ruled that this action was moot and ordered Bayer to pay
Neiman Marcus's costs. There can be no question that complete justice required a
different result, as dismissing an action in which an employee alleges an employer
violated the ADA by imposing a mandatory arbitration agreement merely because he or
she successfully resisted the employer's attempt to enforce that agreement could only
compound whatever dignitary harm the employee suffered due to the employer's alleged
unlawful conduct. For this court to adopt a per se limitation on the equitable powers
granted to district courts by the ADA under these circumstances would be manifestly
inconsistent with the historic purpose of equity to secure complete justice. See Teamsters,
431 U.S. at 367. We therefore conclude § 12203 authorizes courts to award nominal
damages as equitable relief when complete justice requires.
F.

Punitive Damages
1.

Entitlement

Dimanche v. Massachusetts Bay Transportation Auth., 893 F.3d 1, 9-10 (1st Cir. 2018),
affirmed the judgment on a general verdict against the § 1981 and Massachusetts-law defendants,
awarding $1,325,462.91 in compensatory damages and $1,300,000.00 in punitive damages. The
court held that the punitive-damages award was justified under Massachusetts law, which the
parties treated the same as Federal law:
The MBTA also did not object to the use of a general verdict as to punitive
damages, with no specifications as to whether the damages were awarded under § 1981
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or under Mass. Gen. Laws ch. 151B, § 4. We assume the state law standard for punitive
damages governs here, absent any indication by the parties that applying the federal
standard would make any difference. “We consider first whether the [MBTA] was on
notice of the harassment and failed to take steps to investigate and remedy the situation;
and, second, whether that failure was outrageous or egregious.” Gyulakian v. Lexus of
Watertown, Inc., 475 Mass. 290, 56 N.E.3d 785, 794 (2016). The Supreme Judicial Court
of Massachusetts has fashioned a list of factors to determine “whether the defendant's
conduct was so outrageous or egregious that punitive damages ... are warranted.” Haddad
v. Wal-Mart Stores, Inc., 455 Mass. 91, 914 N.E.2d 59, 75 (2009). These include:
(1) whether there was a conscious or purposeful effort to demean or
diminish the class of which the plaintiff is a part (or the plaintiff because he or she
is a member of the class);
(2) whether the defendant was aware that the discriminatory conduct
would likely cause serious harm, or recklessly disregarded the likelihood that
serious harm would arise;
(3) the actual harm to the plaintiff;
(4) the defendant's conduct after learning that the initial conduct would
likely cause harm; [and]
(5) the duration of the wrongful conduct and any concealment of that
conduct by defendant.
Id.
Those factors are amply met here. Dimanche's evidence, if believed, establishes
numerous instances of notice to the MBTA of racially-based and racially-demeaning
comments made to Dimanche, a failure to investigate her complaints to management, a
failure to discipline the offenders or to remedy the situation, and a concerted effort to
isolate her and to cause the termination of her employment. Nor do we see any reason to
remit the punitive damages award, especially because the ratio of punitive damages to
compensatory damages was less than 1:1.
(Footnote omitted.)
EEOC v. Consol Energy, Inc., 860 F.3d 131, 150-52 (4th Cir. 2017), cert. denied, --- U.S.
----, 138 S.Ct. 976, (2018), affirmed the lower court’s grant of the Title VII religiousaccommodation defendant’s Rule 50 motion for judgment as a matter of law that the EEOC had
not shown entitlement to present the issue of punitive damages to the jury. The case involved the
charging party’s objection to the biometric hand scanner defendant insisted he use, which the
evangelical Christian charging party considered the “Mark of the Beast.” First, the court of
appeals held that the EEOC had not shown evidence that defendant was subjectively aware that
its failure to provide an accommodation acceptable to the charging party could subject it to
liability under Title VII, and proceeded with reckless indifference. The court stated:
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… That is a high standard to meet. Reckless indifference under Title VII, the Supreme
Court has held, means “recklessness in its subjective form,” …: that is, that an employer
actually knew of or perceived the risk that its conduct would violate Title VII, and then
acted despite that subjective knowledge. …
The district court held that the EEOC's evidence was insufficient to show that
kind of reckless indifference to Butcher's rights, and we agree. As we have explained, the
EEOC did put forward sufficient evidence to establish that Consol's efforts to
accommodate Butcher's religious beliefs—in particular, its offer to allow Butcher to use
his left hand in the scanner—fell short of what is required by Title VII. But that is a
different question than whether Consol's management subjectively appreciated that its
efforts were inadequate, or at least that there was a risk of inadequacy. And on that point,
the evidence, even construed most favorably to the EEOC, simply does not suggest that
the relevant Consol agents engaged in their long negotiations with Butcher in order to
reach an agreement that they subjectively believed might violate Title VII.
To make its case, the EEOC rested entirely on evidence that Consol officials were
generally “aware that Title VII imposes a duty under some circumstances for employers
to give accommodations for religious beliefs.” … And as the district court recognized,
evidence that an employer has “‘at least a rudimentary knowledge’ of the import” of Title
VII may in some cases give rise to a reasonable inference that the employer acted with
reckless indifference in violating that statute. … [T]hat basic knowledge of Title VII's
requirements goes hand-in-hand with evidence of a repeated refusal to make any
reasonable efforts to accommodate an employee, or to consult or comply with internal
compliance policies that would have required more…. Here, as the district court found,
“whatever inference” might arise from Consol's general awareness of its religious
accommodation obligations, … there was no similar evidence to suggest that Consol
subjectively appreciated a risk that it failed to meet those obligations by offering Butcher
an alternative that did not require scanning of his right hand.
Nor, given Consol's efforts to accommodate Butcher, is this the kind of case in
which employer conduct is so “egregious” that by itself it is evidence of reckless
indifference to Title VII rights … . and, indeed, the EEOC does not argue otherwise. To
be sure, and as we explain above, Consol's apparent belief that it could rely on its own
understanding of scripture to limit the scope of the accommodation it offered Butcher
was mistaken, and the EEOC offered ample evidence in support of the jury's verdict that
Consol violated Title VII's religious accommodation provision. But the district court did
not err in concluding that the EEOC's evidence fell short of allowing for a determination
that Consol's Title VII violation was the result of the kind of “reckless indifference”
necessary to support an award of punitive damages.
Eisenhour v. Weber County, 897 F.3d 1272, 1282 (10th Cir. 2018), affirmed the
judgment on a jury verdict for the Fourteenth Amendment Equal Protection Clause sexual
harassment plaintiff, whom the jury found was harassed by a county judge. The court held that
the defendant judge was liable for punitive damages, and reversed and remanded the lower
court’s holding that there was insufficient evidence to support such damages:
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Storey asserts on appeal that “there was no evidence presented during the [first]
trial that Storey's conduct was motivated by evil motive or reckless indifference to
Eisenhour's constitutional right to be free of gender discrimination in the workplace.”
Storey's 1st Brief at 30. We disagree. There was evidence from which the jury could infer
that he knew that his conduct toward Eisenhour constituted prohibited sexual
discrimination. First, he was not only a lawyer but a judge. And “[t]he events here took
place in [2007 and 2008], long after the law of sexual harassment had become well
established by the Supreme Court.” Molnar v. Booth, 229 F.3d 593, 604 (7th Cir. 2000).
Second, Storey had received special repeated training on the subject. As he testified at trial:
Q. Did you take any sexual harassment training with the County?
A. Yes, I took the normal course over the years of sexual training, sexual
harassment training for the County.
Q. What's the normal course?
A. Well, every year they would have an annual training session.
Storey App., Vol. 13 at 3374. The jury could reasonably infer that a judge with such
additional training certainly knew that the conduct described by Eisenhour, particularly the
physical assaults, constituted unlawful sexual harassment. This was sufficient evidence to
require an instruction on punitive damages. It would then be in the discretion of the jury
whether to award any.
2.

Amount

Dimanche v. Massachusetts Bay Transportation Auth., --- F.3d ----, No. 17-1169, 2018
WL 3016895 (1st Cir. June 18, 2018), affirmed the judgment for the § 1981 and State-law racial
discrimination plaintiff. The court summarized the case at the start of its opinion: “The
Massachusetts Bay Transportation Authority (“MBTA”) appeals from the entry of a jury verdict
awarding over $2.6 million in damages to a black female former employee who brought suit
under 42 U.S.C. § 1981 and Mass. Gen. Laws ch. 151B, § 4. She alleges, inter alia, that her
supervisors at the MBTA conspired to terminate her employment because of her race. The jury
awarded her over $1.3 million in compensatory damages on her discrimination claim and $1.3
million in punitive damages.” Id. at *1. The court held that defendant waived all but plain-error
review: “Like the proverb that a battle can be lost for want of a nail, the MBTA loses its appeal
largely for want of its making appropriate objections and offers of proof before the trial court.”
Id. (footnote omitted). The court continued at *6-*7:
The MBTA also did not object to the use of a general verdict as to punitive
damages, with no specifications as to whether the damages were awarded under § 1981
or under Mass. Gen. Laws ch. 151B, § 4. We assume the state law standard for punitive
damages governs here, absent any indication by the parties that applying the federal
standard would make any difference. “We consider first whether the [MBTA] was on
notice of the harassment and failed to take steps to investigate and remedy the situation;
and, second, whether that failure was outrageous or egregious.” … The Supreme Judicial
Court of Massachusetts has fashioned a list of factors to determine “whether the
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defendant's conduct was so outrageous or egregious that punitive damages ... are
warranted.” … These include:
(1) whether there was a conscious or purposeful effort to demean or
diminish the class of which the plaintiff is a part (or the plaintiff because he or she
is a member of the class);
(2) whether the defendant was aware that the discriminatory conduct
would likely cause serious harm, or recklessly disregarded the likelihood that
serious harm would arise;
(3) the actual harm to the plaintiff;
(4) the defendant's conduct after learning that the initial conduct would
likely cause harm; [and]
(5) the duration of the wrongful conduct and any concealment of that
conduct by defendant.
Id.
Those factors are amply met here. Dimanche's evidence, if believed, establishes
numerous instances of notice to the MBTA of racially-based and racially-demeaning
comments made to Dimanche, a failure to investigate her complaints to management, a
failure to discipline the offenders or to remedy the situation, and a concerted effort to
isolate her and to cause the termination of her employment. Nor do we see any reason to
remit the punitive damages award, especially because the ratio of punitive damages to
compensatory damages was less than 1:1.
(Footnote omitted.)
G.

Attorneys’ Fees
1.

Denial of All Fees for Submitting a Grossly Excessive Petition

Young v. Smith, --- F.3d ----, No. 17-3190, 2018 WL 4571609 (3d Cir. Sept. 25, 2018),
affirmed the denial of all fees to plaintiffs’ counsel under 42 U.S.C. § 1988. The plaintiff
students won their first trial. The verdict was overturned because of extraordinarily egregious
misconduct by plaintiff’s counsel, who ignored evidentiary rulings and admonitions by the court,
repeatedly asked questions without a peoper basis, and made statements in the presence of the
jury that could have inflamed it and, the district court had found, were probably intended to do
so. The details are stated in the district court’s opinion referenced in note 1. The court of
appeals stated:
The second trial was only against the school district. That trial resulted in a
complete defense verdict. Before a third trial – which would have involved only the
teacher – could begin, the teacher tendered a Rule 68 offer of judgment for $25,000,
which Pollick’s clients accepted. That settlement allowed for “reasonable attorneys’ fees
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and costs as to the claims against [the teacher] only, up until the date of [the] offer.”4
Despite the express limitations of the settlement, Pollick submitted a fee petition
requesting fees and costs purportedly incurred while representing her clients against both
the school district and the teacher. The petition also included fees and costs for work on
the second trial in which Pollick’s clients were not the prevailing party and therefore not
entitled to recover fees or costs, absent circumstances not found here. As noted, the total
amount of the recovery from the teacher via the settlement was $25,000. Yet, Pollick
submitted a fee petition in the amount of $733,002.23.
Not surprisingly, the District Court scheduled a hearing on the petition and
ordered Pollick to show cause why she should not be sanctioned for seeking “fees and
costs for portions of the litigation that were necessitated by her own vexatious conduct, as
against defendants that she ultimately did not prevail, for certain expenses previously
held unrecoverable by judges of this Court, and relative to the total settlement of
$25,000[.]”
At the show cause hearing, Pollick proffered the rather remarkable, and utterly
ridiculous argument that she could submit whatever bill she chose and that it was the job
of opposing counsel and the Court to ferret out entries that were invalid or unreasonable.
he also declined an invitation from the Court to submit an amended fee petition. To no
one’s great surprise (with the possible exception of Ms. Pollick), the Court disagreed with
her approach to fee petitions, rejected her argument, and imposed sanctions.
Id. at *1-*2. The court quoted the district court’s description of the show-cause hearing:
As may have been predicted from Ms. Pollick’s pattern of conduct, the hearing
did not go well for her. The District Court described the experience as follows: “I was
transported to a universe devoid of legal principles and fundamental notions of relevance.
Ms. Pollick’s strange and obstreperous conduct at the hearing also flaunted any
semblance of propriety and decorum in federal court[.]” …
Id. at *2 n. 8. The court held that the conduct of plaintiff’s counsel detailed here and below
warranted the complete denial of attorneys’ fees. Id. at *3-*5.
2.

The Format of the Fee Petition

Young v. Smith, --- F.3d ----, No. 17-3190, 2018 WL 4571609 (3d Cir. Sept. 25, 2018),
affirmed the denial of all fees to plaintiffs’ counsel under 42 U.S.C. § 1988. The plaintiff
students won their first trial. The verdict was overturned because of extraordinarily egregious
misconduct by plaintiff’s counsel, who ignored evidentiary rulings and admonitions by the court,
repeatedly asked questions without a peoper basis, and made statements in the presence of the
jury that could have inflamed it and, the district court had found, were probably intended to do
so. The court explained the format of plaintiff’s fee petition, which it disapproved:
The Court noted that the fee petition was single-spaced, in either 6 or 8-point font
that consumed forty-four pages and included hundreds of inappropriate, unethical entries
that would likely be illegal if billed to a client. Nevertheless, the Court initially went
above and beyond the call of duty and undertook the daunting task of a line-by-line
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review. Not surprisingly, the Court eventually capitulated after concluding that such a
review was a total waste of time, as well as unwarranted and inappropriate given
Pollick’s persistent misconduct.
Id. at *2. The court noted that defense counsel had also attempted to restate the fee petition in a
way that could permit analysis, and had similarly given up. Id. at *2 n. 11.
3.

Reasonable Hourly Rates

EEOC v. Dolgencorp, LLC, 899 F.3d 428, 436–37 (6th Cir. 2018), affirmed the judgment
on a jury verdict for the EEOC and the ADA discrimination and failure-to-accommodate
plaintiff. The court also affirmed the fee award to counsel for the intervenor charging party. It
rejected defendant’s argument that the lower court impermissibly enhanced the lodestar in
because it awarded a higher hourly rate than other courts had previously awarded the same
counsel:
Dollar General alleges that the magistrate overlooked Perdue v. Kenny A. ex rel.
Winn, 559 U.S. 542, 130 S.Ct. 1662, 176 L.Ed.2d 494 (2010), when it considered the
success and complexity of Atkins’ case. In Perdue, the Supreme Court warned of doublecounting, stressing that “factors subsumed in the lodestar calculation cannot be used as a
ground for increasing an award above the lodestar.” Id. at 546, 130 S.Ct. 1662. But the
magistrate in this case did no such thing. He considered both success and complexity in
his calculation of the lodestar amount, not as an enhancement to the lodestar.
Dollar General resists this conclusion on the ground that courts have awarded
Atkins’ attorneys, Jennifer Morton and Maha Ayesh, lower hourly rates in the past.
Because that rate should be the same here, the argument goes, there must have been a
double-counting, post-lodestar enhancement in violation of Perdue. But the company
makes the mistake of assuming constant rates. The magistrate considered the prior
awards and adequately explained why he deviated from them. Morton’s past case was a
discovery dispute, in which the court took no testimony about Morton’s hourly rate. And
in Ayesh’s past case, the court adopted the amount that the plaintiff’s counsel had billed.
The magistrate found and applied more analogous cases, which led him to a higher
reasonable hourly rate. But he did not further enhance the lodestar for success or
complexity. That analysis respects Perdue.
4.

The Hours Included in the Lodestar

Young v. Smith, --- F.3d ----, No. 17-3190, 2018 WL 4571609 (3d Cir. Sept. 25, 2018),
affirmed the denial of all fees to plaintiffs’ counsel under 42 U.S.C. § 1988. The plaintiff
students won their first trial. The verdict was overturned because of extraordinarily egregious
misconduct by plaintiff’s counsel, who ignored evidentiary rulings and admonitions by the court,
repeatedly asked questions without a peoper basis, and made statements in the presence of the
jury that could have inflamed it and, the district court had found, were probably intended to do
so. The court disapproved plaintiffs’ accounting for her time:
As if all of that were not sufficiently offensive and unprofessional conduct to
support sanctions, the District Court also found that hundreds of entries in the fee petition

Chapter 6
159 of 170

were not merely unreasonable or inaccurate but were actually fraudulent. The District
Court concluded that, “even if it took [Pollick] one minute to read an email and one
minute to respond back (two minutes total), she has billed all of those communications
(hundreds of times over) in two separate six-minute increments. Such practice essentially
pads her time in ten-minute increments (12 minutes versus two minutes).” The Court also
noted that, less than five months prior to the instant petition, Pollick had been warned
against filing such fee petitions by two other district court judges.
Id. at *3 (footnots omitted)..
EEOC v. Dolgencorp, LLC, 899 F.3d 428, 437 (6th Cir. 2018), affirmed the judgment on
a jury verdict for the EEOC and the ADA discrimination and failure-to-accommodate plaintiff.
The court also affirmed the fee award to counsel for the intervenor charging party. It rejected
defendant’s argument that the lower court impermissibly awarded fees for duplicative time:
On its last breath, Dollar General argues that the court failed to reduce the reward
for duplicative work by Atkins’ attorneys and the Commission’s attorneys. But the
magistrate reasonably relied on testimony that the two teams of lawyers worked
cooperatively and avoided duplicative work by dividing up “briefs, jury instructions,
motions in limine, trial witnesses, and arguments,” among other tasks. … No abuse of
discretion occurred.
Sommerfield v. City of Chicago, 863 F.3d 645, 650–52 (7th Cir. 2017), affirmed a Title
VII fee award reduced by several factors. The court summarized the litigation:
After years of protracted litigation, a jury awarded Chicago Police Officer Detlef
Sommerfield $30,000 in his workplace discrimination suit. For his efforts, Sommerfield's
lawyer requested $1.5 million in attorney's fees, a sum the district court reduced to
$430,000. Sommerfield now appeals, challenging the district court's handling of his case
and, in particular, its refusal to grant his attorney the full $1.5 million. We affirm.
Id. at 647. The court approved the approach of the Magistrate Judge, which it summarized:
Magistrate Judge Cole scrupulously followed the proper procedure for
determining attorney's fees. Longo reported that he had put 3,742 hours into the case. The
magistrate judge went through Longo's billing records item by item, ultimately
subtracting 864 hours of time that, in the judge's view, was spent on unnecessary or
frivolous work. That left 2,878 compensable hours. The magistrate judge also reduced
Longo's requested hourly rate of $395 to $300. He noted that the affidavits Longo
submitted to prove that the $395 rate was reasonable were of dubious worth, that defense
counsel billed $275 per hour, and that Longo's associate received just $265 an hour.
Perhaps most importantly, the reduction reflected Longo's poor performance over the
years consumed by the litigation. Multiplying Longo's hourly rate by his compensable
hours yielded a lodestar of $863,000. The magistrate judge then reduced that figure by
50% to reflect Longo's limited success and problematic litigation conduct. That left a fee
award of $430,000. The district court adopted the magistrate judge's report and
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recommendation after a thorough review that considered and rejected Sommerfield's
objections.
Id. at 650–51.
5.

Reduction of the Lodestar Hours for Limited Success

Sommerfield v. City of Chicago, 863 F.3d 645, 651 (7th Cir. 2017), affirmed a Title VII
fee award reduced by several factors. The court rejected plaintiff’s objection that excluding
unnecessary hours and then halving the lodestar was double-counting:
Sommerfield has carried those objections forward to this court. He first contends
that the magistrate judge wrongly double-counted by excluding the hours spent on
unnecessary filings when calculating the lodestar, and then halving the lodestar number.
But these represent two distinct phases of the process. As we emphasized earlier, the
lodestar is not just a number reached by mechanically multiplying requested hours times
requested hourly rate; it requires an assessment of reasonable hours expended and a
reasonable fee. Sometimes the court may conclude that counsel's requests in both
respects are reasonable, but other times—as occurred here—the court may feel compelled
to exclude unnecessary hours or to reduce an unsupported rate before calculating the
lodestar.
The court cited numerous decisions approving both a reduction in the lodestar for unnecessary
hours and a reduction of the resulting lodestar for limited success. It stated: “It was not a stretch
for the district court in our case to come to the same conclusion: Longo spent over a decade on a
case in which he lost on most claims and netted his client $30,000. A reduction for limited
success strikes us as entirely appropriate.” Id. at 651.
6.

Unsuccessful Claims Inextricably Linked to Successful Claims

Sommerfield v. City of Chicago, 863 F.3d 645, 652 (7th Cir. 2017), affirmed a Title VII
fee award reduced by several factors. The court rejected plaintiff’s objection that the work on
his unsuccessful claims should be compensated because they were “inextricably linked” to the
work on his successful claims:
Sommerfield fares no better in arguing that Longo's work on the unsuccessful
claims should be compensated because they were inextricably linked to his successful
claims. The assumption of such a tight link is questionable, at best. For the most part, the
discrimination claims on which Sommerfield prevailed rest on facts that are quite distinct
from the retaliation theory (i.e. verbal abuse instead of shift assignments and
suspensions). Nevertheless, even if the claims really are interwoven, we have held that
when it is impossible to separate time spent on winning and losing claims, “there is
nothing to do but make an across-the-board reduction that seems appropriate in light of
the ratio between winning and losing claims.” Richardson v. City of Chicago, Ill., 740
F.3d 1099, 1103 (7th Cir. 2014). That outcome seems especially appropriate here, given
the court's finding that Longo's conduct was responsible for the mess the case became.
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7.

Evidence of the Reasonable Hourly Rate

Sommerfield v. City of Chicago, 863 F.3d 645, 652 (7th Cir. 2017), affirmed a Title VII
fee award reduced by several factors. Plaintiff sought $395 an hour for his attorney, and the
lower court reduced his rate to $300 an hour. The court explained its rejection of plaintiff’s
arguments:
Sommerfield complains that the court ignored six affidavits he submitted from
other lawyers, all of whom said that Longo's $395 rate was reasonable. But the court did
not ignore them; it simply put less weight on the affidavits than Longo would have liked.
Some of the affiants did not practice in the same area (two affidavits do not even specify
a practice area); others were not familiar with Longo's performance in this specific case;
and the court had an unfavorable opinion about the quality of his performance.
Sommerfield insists that the affidavits must be taken at face value because they are
“undisputed,” but that is a mischaracterization. The City vigorously disputes the
affidavits and supports its position with an affidavit claiming that $275 is the appropriate
hourly rate.
8.

Proportionality Between Fees and Results Achieved

Sommerfield v. City of Chicago, 863 F.3d 645, 651 (7th Cir. 2017), affirmed a Title VII
fee award reduced by several factors. The court rejected plaintiff’s objection that the lower
courts impermissibly gave too much weight to plaintiff’s limited degree of success:
Nor are we moved by Sommerfield's argument that the district court
overemphasized the gap between the jury's award and his fee request. It is true that “we
have rejected the notion that the fees must be calculated proportionally to damages.”
Anderson v. AB Painting & Sandblasting Inc., 578 F.3d 542, 545 (7th Cir. 2009) (internal
quotation marks omitted). But this is not a categorical ban on considering proportionality.
The point instead is that “there is no rule requiring proportionality between damages and
attorney's fees,” but “a district court may consider proportionality as one factor in
determining a reasonable fee.” Schlacher v. Law Offices of Phillip J. Rotche & Assocs.,
P.C., 574 F.3d 852, 857 (7th Cir. 2009) (second emphasis added).
Dunlap v. Liberty Nat. Prod., Inc., 878 F.3d 794, 799–800 (9th Cir. 2017), affirmed a
50% reduction in the ADA reasonable-accommodation plaintiff’s attorneys’ fees based largely
on considerations of proportionality.
After reviewing the relief Dunlap obtained relative to the overall litigation, the
district court explained that “[a] 50 percent reduction based on limited success is
reasonable in this case, especially where Plaintiff essentially succeeded on only one of
her five claims.”2 Because the district court provided a “concise but clear explanation of
its reasons” for the fee reduction and because we view “the degree of success achieved by
the prevailing party” as an appropriate consideration, we defer to the exercise of the
district court's discretion and uphold the fee award. Chaudhry, 751 F.3d at 1110.3
__________
FN2/ The district court reasoned that:
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Although Plaintiff prevailed on her claim of disability discrimination, she
did not prevail on her unrelated claims of workers' compensation discrimination,
workers' compensation failure to reinstate, workers' compensation failure to
reemploy, or whistleblowing. In an equitable sense, it is not unfair to conclude
that Plaintiff prevailed on between one-third and one-half of her claims
(depending on how they are grouped). This is also generally consistent with the
fact that Plaintiff asked the jury to award between $100,000 and $150,000 in
emotional distress damages, and the jury awarded $70,000. The Court then added
$13,200 in economic damages, for a total award of $83,200. This reflects
approximately one-half of what Plaintiff was seeking. One-half of Plaintiff's
requested attorney's fees of $235,038 is $117,519.
FN3/ Contrary to Dunlap's assertions, Hensley v. Eckhart does not prohibit
reduction of the fee award for Dunlap's unsuccessful claims. See 461 U.S. 424,
434, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983) (conferring upon the district court
discretion to reduce a fee award without regard to whether the unsuccessful
claims were related to the underlying claim).
X.

Unique Issues Affecting Federal Employees

Delgado v. Merit Sys. Prot. Bd., 880 F.3d 913, 921 (7th Cir. 2018), reversed the MSPB’s
dismissal of Delgado’s Whistleblower Protection Act appeal to the MSPB for failure to include a
copy of his complaint to the Office of Special Counsel, where no law, rule, or regulation, and
nothing on the MSPB’s web site, informed employees of the need to include a copy of the
original complaint. The court stated: “Without a clear legal requirement for a copy of the
original complaint, the Board's dismissal for failure to include a copy of the original complaint
was arbitrary, capricious, and an abuse of discretion. See 5 U.S.C. § 7703(c)(1).” The court
similarly criticized the MSPB’s rejection of Delgado’s declaration submitted with his appeal:
Finally, the Board maintains that its administrative judge properly refused to
consider the lengthy declaration Delgado tendered with his appeal, even though in it “he
did specifically allege that he disclosed perjury by a co-worker.” The Board reasoned that
the document “contained no indicia of any kind that it also served as his complaint to
OSC.” In other words, the Board was unwilling to accept Delgado's sworn assertion that
he presented the same substantive allegations to the OSC, since he cannot prove
independently that the document contained precisely the same details he submitted to the
OSC. And because on appeal Delgado states candidly that he made slight corrections and
updates to the original document before submitting it to the Board, the Board insists, “he
has effectively conceded that he failed to meet his burden of proof regarding exhaustion.”
With respect, we believe this reasoning takes bureaucratic rigidity to a
dysfunctional level. Under 5 U.S.C. § 1214(a)(3), Delgado had to prove only that he
“sought corrective action,” not that he gave the OSC every scrap of information he
possessed.
Id. at 922. Finally, the court rejected the MSPB’s approach to exhaustion. The court described
the problem: “Delgado's appeal also failed before the Board for a third reason, which was also
based on an arbitrary requirement imposed by the Board's treatment of the exhaustion

Chapter 6
163 of 170

requirement. The Board relied on a series of Federal Circuit decisions interpreting the
Whistleblower Protection Act's command to ‘seek corrective action from the Special Counsel’ to
mean that ‘the employee must inform the Special Counsel of the precise ground of his charge.’”
Id. at 923 (citations omitted). The court continued:
We have no disagreement with that general point, at least as stated by our
colleagues on the Federal Circuit. But as applied by the Board in Delgado's case and
others, exhaustion seems to be determined separately for each fact an employee alleges
rather than for each claim of protected disclosure or retaliation. …
Id. (citations omitted). The court disapproved of the requirement’s stringency:
The source of this unusually stringent approach is not clear to us. The exhaustion
language in the statute is simple and brief. The employee must “seek corrective action
from the Special Counsel before seeking corrective action from the Board.” See 5 U.S.C.
§ 1214(a)(3). We do not see why this directive should be read to require a federal
employee (who typically is not trained in the law) to present to the OSC a perfectly
packaged case ready for litigation. The directive surely cannot mean that an agency
whose mission is to investigate must be given upfront all the information necessary to
prove a complaint.
Id. at 923-24. The court held:
We hold that Delgado satisfied the Whistleblower Protection Act's exhaustion
requirement by presenting the OSC with sufficient information to permit a legally
sophisticated reader to understand his charge of retaliation and to investigate it further.
The absence of a copy of his initial complaint should not prove fatal before the Board, at
least if other sufficiently reliable evidence demonstrates exhaustion, such as the OSC's
response letters, an affidavit or declaration attesting to the complaint's substance, or a
copy of Delgado's complaint itself from the OSC's own files.
XI.

Other Issues
A.

Rule 50 Motions for Judgment as a Matter of Law

Knight v. State Univ. of New York at Stony Brook, 880 F.3d 636, 642–43 (2d Cir. 2018),
affirmed the judgment for the Title VII retaliation defendant, based on the jury’s determination
that plaintiff was not an employee. Plaintiff moved for judgment as a matter of law under
Fed.R.Civ.P. 50(a) at the conclusion of the evidence, but failed to move under Rule 50(b) after
the verdict was issued. The court held that that failure precluded plaintiff from arguing on
appeal that the verdict was not supported by sufficient evidence.
Mosby-Meachem v. Memphis Light, Gas & Water Div., 883 F.3d 595 (6th Cir. 2018),
affirmed the judgment on a jury verdict for the plaintiff in-house attorney on her ADA claim,
holding that the jury could reasonably have found that plaintiff could have performed the
essential functions of her job while working remotely for ten weeks because of complications of
pregnancy. The jury awarded $92,000 in compensatory damages. Id. at 603-06. The court held
that the defendant waived its alternative argument that the trial court erred in denying
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defendant’s Rule 50 motion for judgment as a matter of law on the question whether defendant
had engaged in the interactive process. The court explained at 603:
MLG&W contends that even if Mosby-Meachem's requested accommodation was
reasonable, it should nevertheless be granted judgment as a matter of law because it
offered Mosby-Meachem an alternative reasonable accommodation in the form of sick
leave and short-term disability. Because MLG&W never raised this argument in their
Rule 50(a) motion, however, it is waived on appeal. Sykes v. Anderson, 625 F.3d 294,
304 (6th Cir. 2010) (“[An] issue is waived on appeal if not pressed in a Rule 50(a)
motion.”) (quoting Parker v. Gerrish, 547 F.3d 1, 12 (1st Cir. 2008) ).
Smith v. Rosebud Farm, Inc., 898 F.3d 747, 753 (7th Cir. 2018), affirmed the judgment
on a jury verdict for the Title VII, § 1981, and Illinois Gender Violence Act male-on-male sexual
harassment and racial harassment defendant. Defendant argued on appeal that no reasonable jury
couldhave found retaliation in violation of § 1981 because there was no evidence that plaintiff’s
allegedly retaliating co-workers were aware he had filed an EEOC charge alleging racial
discrimination. The court held that defendant had forfeited the argument by failing to include it
in its Rule 50(a) and 50(b) motions:
… Rosebud’s motion for judgment as a matter of law under Rule 50(a) and its renewed
motion under Rule 50(b) focused exclusively on whether Smith’s decision to quit
amounted to a constructive discharge. Neither motion made any reference to the
argument Rosebud makes now: that a rational jury could not have concluded that Smith’s
coworkers retaliated against him for filing a claim of race discrimination, because there
was no evidence that they knew about the claim. Rosebud’s failure to challenge the
sufficiency of the evidence on this ground at trial precludes our review of the argument it
asserts on appeal.
B.

Rule 59 Motions for New Trial

Mosby-Meachem v. Memphis Light, Gas & Water Div., 883 F.3d 595 (6th Cir. 2018),
affirmed the judgment on a jury verdict for the plaintiff in-house attorney on her ADA claim,
holding that the jury could reasonably have found that plaintiff could have performed the
essential functions of her job while working remotely for ten weeks because of complications of
pregnancy. The jury awarded $92,000 in compensatory damages. Id. at 603-606. The court
affirmed the lower court’s denial of defendant’s Rule 59 motion for a new trial. The court
explained the standard at 606:
Federal Rule of Civil Procedure 59 provides that after a jury trial, a new trial may
be granted “for any reason for which a new trial has heretofore been granted in an action
at law in federal court.” FED. R. CIV. P. 59(a)(1)(A). We have interpreted Rule 59 to
mean that “a new trial is warranted when a jury has reached a ‘seriously erroneous result’
as evidenced by: (1) the verdict being against the weight of the evidence; (2) the damages
being excessive; or (3) the trial being unfair to the moving party in some fashion, i.e., the
proceedings being influenced by prejudice or bias.” … “[I]n finding that a jury's verdict
was against the weight of the evidence, the judge must, ‘to some extent at least,
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substitute[ ] his judgment of the facts and the credibility of the witnesses for that of the
jury.’” …
(Citations omitted.) The court held that defendant failed to meet the first test because there was
ample evidence from which the jury could have found disability discrimination. Relying on
2014 and 2015 Circuit decisions, the court stated: “We will uphold the verdict reached by the
jury ‘if it was one which the jury reasonably could have reached; we cannot set it aside simply
because we think another result is more justified.’” Id. at 607 (citations omitted). Defendant
also argued that plaintiff’s counsel’s references to plaintiff’s expertise in the ADA deprived it of
a fair trial:
MLG&W's other arguments are equally without merit. First, the references by
plaintiff's counsel to Mosby-Meachem's expertise on the ADA—which MLG&W's
counsel also referenced at trial—do not appear to be particularly prejudicial, and some
level of argument regarding Mosby-Meachem's expertise was required in order for
Mosby-Meachem to prove that she was qualified to perform her job. … (the second
element of a prima facie case of disability discrimination under the ADA for failure to
accommodate is that the plaintiff is otherwise qualified for the position). Further, district
courts are granted “a great deal of discretion” in determining whether a counsel's
comments are so prejudicial as to require a new trial. … Moreover, MLG&W does not
appear to have ever objected to these comments at trial, raising the degree of prejudice
required to demonstrate the appropriateness of a new trial. …
Id. (citations omitted).
Smith v. Rosebud Farm, Inc., 898 F.3d 747, 753 (7th Cir. 2018), affirmed the judgment
on a jury verdict for the Title VII, § 1981, and Illinois Gender Violence Act male-on-male sexual
harassment and racial harassment defendant. The court held that defendant forfeited its
argument on appeal that plaintiff’s closing argument was unfairly prejudicial:
In a last-ditch effort to disrupt the verdict, Rosebud argues that it is entitled to a
new trial because of inflammatory statements that Smith’s counsel made during his
closing argument. Counsel referenced a then-recent mass shooting in the United States
and stated “In the Middle East terrorists have murdered tens of thousands of people
creating chaos in countries not having the order of law. A country that does not have laws
to protect the common good breeds anarchy.” He then drew a comparison to Rosebud,
calling it a “company that breeds anarchy.” Rosebud claims that this comparison was so
unfairly prejudicial that the district court abused its discretion in denying its motion for a
new trial.
The district court did not abuse its discretion, because Rosebud did not raise this
objection during counsel’s closing argument. Rosebud raised two objections to counsel’s
reference to terrorism. It first complained that counsel’s statements were “beyond the
scope” and later protested that counsel was appealing to “social science research ... not in
the record.” It did not, however, object on the ground that the statements were prejudicial.
Rosebud therefore forfeited this objection. Hamdan v. Indiana Univ. Health N. Hosp.,
Inc., 880 F.3d 416, 422 (7th Cir. 2018).
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In any event, Rosebud lost little by forfeiting the objection. Improper statements
made during closing arguments seldom warrant a new trial, Soltys v. Costello, 520 F.3d
737, 745 (7th Cir. 2008), and this is not one of the rare cases in which they do. If
anything, the counsel’s comments hurt Smith more than they hurt Rosebud. The district
court observed a number of jurors grimacing in reaction to the bizarre terrorism analogy.
These references would certainly not have been reason for the district court to set aside
the jury’s verdict and start over.
C.

Sanctions
1.

Spoliation

Barbera v. Pearson Educ., Inc., --- F.3d ----, No. 18-1085, 2018 WL 4939772 (7th Cir.
Oct. 12, 2018), affirmed the judgmenr on a jury verdict for the Title VII sex discrimination
defendant. The court rejected plaintiff’s claim that the Magistrate Judge had not imposed
adequate sanctions on defendant for destroying an e-mail chain. The court held that defendant
had failed to take reasonable steps to preserve relevant information, that plaintiff had not
presented any evidence of bad faith, that plaintiff had not issued a litigation hold letter to the
right person prior to the destruction, and that the destruction was adequately remedied by taking
plaintiff’s description of the contents of the e-mail chain as established. The court held at *5:
The cure granted was enough. The court accepted as true paragraphs 1 through 6
of her proposed stipulations: 1) Barbera emailed Nathanson (copy to Scheuring) in
January 2016, around the time of the formal announcement of the transaction; 2) her
email asked him whether she could receive severance pay rather than rebadging and
stated she would be happy to extend her employment long enough to help in the
transition but she did want to leave; 3) he responded within one workday by denying her
request for severance pay and stating that if she wanted to exit with severance she had to
ask within the 2014 VSP deadline; 4) she interpreted his email as referring to the
Voluntary Severance Pay policy of February 1, 2014; 5) his reply did not say anything
about the outsourcing or transaction being the reason for denying her request for
severance; 6) his reply did not say anything about rebadging being the reason for the
denial. We also accept these facts as true. But they make no difference here. Even
Barbera's version of the emails contains neither a fabled smoking gun, nor a shard of
colored glass for the (jettisoned) convincing mosaic, nor any other reason to deny
summary judgment.
EEOC v. JetStream Ground Servs., Inc., 878 F.3d 960, 961 (10th Cir. 2017), affirmed the
judgment on jury verdict for the Title VII religious-discrimination defendant. The court
summarized its decision concisely:
A jury rejected an employment-discrimination claim against JetStream Ground
Services, Inc. filed by several Muslim women and the Equal Employment Opportunity
Commission (EEOC) (collectively, Plaintiffs1), who alleged that JetStream discriminated
against the women on religious grounds by refusing to hire them because they wore
hijabs. Plaintiffs' sole argument on appeal is that the district court abused its discretion by
refusing to impose a sanction on JetStream—either excluding evidence or instructing the
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jury that it must draw an adverse inference—because it disposed of records contrary to a
federal regulation purportedly requiring their preservation. Exercising jurisdiction under
28 U.S.C. § 1291, we affirm. Plaintiffs' argument that the exclusion sanction should have
been applied was waived in their opening statement at trial. And the district court did not
abuse its discretion in refusing to give an adverse-inference instruction after Plaintiffs
conceded that destruction of the records was not in bad faith.
The court held that a party waives its motion to exclude evidence when it discusses such
evidence extensively in his opening statement. In addition, the court held that there was no error
in the trial court’s reservation of the exclusion question until it had heard evidence at trial. The
court observed that this was a common litigation approach, and called upon the EEOC—the
party seeking to exclude the evidence—to put on evidence of the information, its likely impact,
and its prejudice. Finally on the exclusion question, the court held that the EEOC waived its
exclusion argument by failing to renew its motion at trial. The court also affirmed the lower
court’s refusal to give an adverse-inference instruction. The court surveyed its own decisions,
and noted that his most recent spoliation decisions require a showing of bad faith before an
adverse-inference instruction can be given. The court explained:
Our bad-faith requirement finds strong support in an explanation by the Advisory
Committee to the Federal Rules of Civil Procedure for the same requirement in a virtually
identical context. Fed. R. Civ. P. 37(e) governs the imposition of sanctions when
“electronically stored information that should have been preserved in the anticipation or
conduct of litigation is lost because a party failed to take reasonable steps to preserve it,
and it cannot be restored or replaced through additional discovery.” Among the sanctions
authorized by the rule are that the court may “(A) presume that the lost information was
unfavorable to the party; [or] (B) instruct the jury that it may or must presume the
information was unfavorable to the party.” Fed. R. Civ. P. 37(e)(2). But those sanctions
can be imposed “only upon finding that the party acted with the intent to deprive another
party of the information's use in the litigation.” Id. The advisory committee note to this
provision provides a commonsense explanation for the bad-faith requirement:
Adverse-inference instructions were developed on the premise that a
party's intentional loss or destruction of evidence to prevent its use in litigation
gives rise to a reasonable inference that the evidence was unfavorable to the party
responsible for loss or destruction of the evidence. Negligent or even grossly
negligent behavior does not logically support that inference. Information lost
through negligence may have been favorable to either party, including the party
that lost it, and inferring that it was unfavorable to that party may tip the balance
at trial in ways the lost information never would have.
Fed. R. Civ. P. 37 (Advisory Committee Note to Subdivision (e)(2) (2015 Amendment)).
We see no reason why common sense should not also guide the imposition of an adverseinference instruction for violation of § 1602.14. For the court to give an adverseinference instruction when the violation of the regulation was not in bad faith “may tip
the balance at trial in ways the lost information never would have.” Id.
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In this case, Plaintiffs conceded during closing argument at trial that the loss or
destruction of the documents from the Knoke meeting was not in bad faith. See Aplee.
App. at 1033 (“[W]e are not arguing that Ms. Cadorniga or Mr. Austin intentionally
destroyed these lists. They are lists from the supposed alleged meeting with Mr. Knoke.
We are not alleging that they intentionally destroyed those to hurt the litigation. That is
not what we are arguing.”). Therefore, the court's failure to give an adverse-inference
instruction was not an abuse of discretion.
Id. at 965-66.
2.

Filing and Maintaining a Baseless Claim

Carter v. Hickory Healthcare Inc., --- F.3d ----, No. 17-4199, 2018 WL 4627022 (6th Cir.
Sept. 27, 2018), affirmed the district court’s award of $25,995.32 in sanctions against plaintiff’s
counsel under 28 U.S.C. § 1927 for filing a Title VII lawsuit almost 200 days after expiration of
the suit-filing period, and maintaining the case after defendant notified plaintiffs counsel of the
timeliness problem. The plaintiff had moved and notified the State agency of the change of
address, but did not notify the EEOC. The court held the plaintiff could not tely on an
assumption that the state agency would notify the EEOC, but had to notify the EEOC of the
change of address. Circuit precedent also made clear that the EEOC’s failure to notify counsel
did not prevent the running of the 90-day suit-filing period.
3.

Submitting and Maintaining an Excessive and Fraudulent Fee Claim

Young v. Smith, --- F.3d ----, No. 17-3190, 2018 WL 4571609 (3d Cir. Sept. 25, 2018),
affirmed the denial of all fees to plaintiffs’ counsel under 42 U.S.C. § 1988. The plaintiff
students won their first trial. The verdict was overturned because of extraordinarily egregious
misconduct by plaintiff’s counsel, who ignored evidentiary rulings and admonitions by the court,
repeatedly asked questions without a peoper basis, and made statements in the presence of the
jury that could have inflamed it and, the district court had found, were probably intended to do
so. The court also based its denial on Rule 11, Fed.R.Civ.P. It explained:
Federal Rule of Civil Procedure 11 requires attorneys to be careful and
scrupulously honest in their filings and representations to the court. Therefore, it is
absolutely imperative that attorneys submit honest and accurate fee petitions. Courts have
discretion to completely strike fee petitions submitted in violation of Rule 11.
Here, the litany of misconduct that the District Court cataloged justified striking
her entire fee petition under Rule 11. It is impossible to read the District Court’s
Memorandum Opinion and not conclude that the Court believed that Pollick’s billing
entries and practices fall somewhere between gross negligence and outright fraud. The
Court concluded that hours were padded and rates were inflated. The Court also
concluded that Pollick billed for work she could not be compensated for under the
Settlement Agreement as well as time spent on the second trial in which her clients were
not even the prevailing party.
We have clearly stated (although it should not be necessary to emphasize the
proposition) that “members of the bar are quasi-officers of the court and they are
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expected to be careful and scrupulously honest in their representations to the court.” The
District Court’s meticulous opinion paints a picture of an attorney whose attitude toward
billing and the court is cavalier in the extreme and whose conduct and demeanor bear no
relationship whatsoever to an attorney’s obligations to the court. Pollick responded to the
District Court’s rejection of her fee petition by insisting that she had no responsibility to
be accurate (or even careful) in her billing because, in her view, it was up to opposing
counsel and the Court to determine its accuracy. She tasked them with doing her job. To
make all of this worse, when Pollick was given the opportunity to amend the petition – at
a sanctions hearing – she refused. We know of no decision or rule of procedure that
would suggest that counsel can be as reckless and irresponsible as Pollick insists she can
be in her court filings.
This conduct is even more incomprehensible when we consider, as noted above,
that, within five months of submitting this fee petition, Pollick had been warned about her
billing practices by no less than two other judges in the same district court. One judge
greatly reduced her fees; the other completely denied her fee petition; we affirmed both
decisions. It is obvious from our review of this record that the District Court acted well
within its discretion in denying the entire petition here.
Id. at *4. The court also affirmed the lower court’s award of a Rule 11 $25,000 sanction against
plaintiff’s counsel for her misconduct, The court held that such a sanction was clearly justified,
but must be tempered by factors including the ability to pay. It held that plaintiff;s mere
protestation that the sanction would drive her out of business was not enough:
Pollick argues that she “is a sole practitioner and to require her to pay $25,000 to
the [c]ourt is basically driving [her] out of the business of law.” She relies on our
decision in Doering v. Union County Board of Chosen Freeholders to support her
argument. However, in Doering, the sanctioned attorney specifically asked the District
Court to reduce the award and submitted evidence attesting to his limited financial
resources. Here, Pollick did not request a reduction of the sanction, nor did she submit
anything to substantiate her claimed inability to pay.
Given the absence of any showing that the sanction would “run her out of
business,” any request for a reduced sanction, and Pollick’s refusal to amend her fee
petition, we cannot say that the District Court abused its discretion by imposing a
$25,000 sanction.
Id. at *6 (footnotes omitted). The lower court had also based its sanction on 28 U.S.C. § 1927,
but the court held that all issues could be resulved under Rule 11. Finally, the court held that the
district court had properly referred plaintiff’s counsel to the Disciplinary Board of the Supreme
Court of Pennsylvania for the misconduct it noted. It rejected her argument that the referral was
too harsh, noting that she had submitted fraudulent time entries.
D.

Tips for Effective Advocacy

Oliver v. Joint Logistics Managers, Inc., --- F.3d ----, No. 17-1633, 2018 WL 3030076
(7th Cir. June 19, 2018), affirmed the grant of summary judgment to the § 1981 racial
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discrimination defendant. The decision empashizes why we need to include the correct standards
in our briefs even if the defendant has not offered an incorrect standard. The Afridan-American
plaintiff claimed superior qualifications, the employer claimed the whote promotee had superior
qualifications, and the objective evidence supported the employer. The court described the way
in which a plaintiff’s contention of superior qualifications should be evaluated:
Because Joint Logistics offered a legitimate nondiscriminatory rationale for not
hiring Oliver, the burden shifted to Oliver to demonstrate that Joint Logistics’s reason
was pretext to hide a discriminatory motive. To survive summary judgment here, “the
plaintiff need only offer evidence that supports an inference that the employer's
nondiscriminatory reason for its action was dishonest.” Target Corp., 460 F.3d at 960.
But Oliver has offered no evidence or argument on that point, so no reasonable factfinder
could conclude that he has carried his burden. See Millbrook v. IBP, Inc., 280 F.3d 1169,
1179–80 (7th Cir. 2002) (when employer claims to have hired most qualified candidate,
the applicant’s competing qualifications are not evidence of pretext “unless those
differences are so favorable to the plaintiff that there can be no dispute among reasonable
persons of impartial judgment that the plaintiff was clearly better qualified for the
position at issue.”) (quoting Deines v. Texas Dep’t. of Protective and Regulatory Servs.,
164 F.3d 277, 279 (5th Cir. 1999)). Summary judgment was therefore appropriate on this
claim as well.
Id. at *3.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

