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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Tangela S. King 
Director, ICLE

Rebecca A. Hall 
Associate Director, ICLE
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 9:55  WELCOME AND INTRODUCTION
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  Krevolin & Horst LLC, Atlanta, GA

 10:00  ANATOMY OF A TRIAL
  Robert G. Wellon, Attorney and Counselor at Law, Atlanta, GA

 10:30  ABA APPROVED GUIDELINES ON THE APPOINTMENT AND
  USE OF SPECIAL MASTERS
  Cary Ichter, Ichter Davis LLC, Atlanta, GA

 11:30  TOPIC TBD
  Hon. Kenneth B. Hodges, III, President, State Bar of Georgia; Judge,
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  Kim Keheley Frye, Frye Law Group LLC, Marietta, GA

 12:00  TOPIC TBD
  Michael B. Terry, Judge, Bondurant Mixson & Elmore LLP, Atlanta, GA

 12:30  DEFENDING FLSA HOUR & WAGE COLLECTIVE ACTIONS
  David N. Schaeffer, David Schaeffer Law Firm LLC, Atlanta, GA

 1:00  TOPIC TBD
  Thomas D. Trask, Trask Law Firm, Atlanta, GA
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  Moderator: Stanley G. Brading, Jr.
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ANATOMY OF A TRIAL: LESSONS FROM THE MASTERS

 A jury trial has a myriad of issues - preparing the case, filing motions and briefs to 

educate the court, understanding the process, handling a jury venire and selecting favorable 

jurors, focusing on evidence to use, creating live theatre in eloquently addressing the jury, 

picking and preparing witnesses to testify, waiting patiently on the jury to reach a verdict.  All 

this while dealing with your emotions, your client’s many needs, both psychological and 

physical, and those who are supporting her and you.  In seeking to better your ability to mesh 

these issues, we continue to strive to learn as much from our setbacks as from our successes, as 

we will inevitably experience both.  Another avenue to pursue is to learn from those who have 

gone before us to supplement our experience.  This is such a special learning tool.  Very 

experienced trial attorneys and judges with proven results have been surveyed to provide this 

advice on issues you should consider or encounter.  Following are guideposts which should assist 

in bettering one’s approach to jury trials from those willing to share their concepts to enhance 

our trial skills.   



ADVICE FROM THE MASTERS

I.  Asking for a Jury Trial 

A.  Timeline.  While we all know that there is a legal right to demand a jury and the form 

or pleading to do so.  However, in doing so, is there a time limit imposed on the making of the 

demand?  A deadline in which no jury trial may be allowed?  Courts have started imposing their 

own deadlines in local rules, but the law surely suggests otherwise.  Pursuant to O.C.G.A. §19-5-

1(a) these seem in derogation of what has been previously defined as the absolute time limit for 

making your demand as “the call of the case for trial,” or as further amplified in Matthews v 

Matthews, 268 G. 863, 494 S.E. 2d 325 (1998), “ ‘ call of the case for trial’ means that moment 

in time when the [trial court], in the regular course, calls out the number and title of the cause 

and determines that the parties are present and ready for trial; in other words, the beginning of 

the trial.”   

B.  Practical Consideration for Asking.   

There might be a specific issue which could be viewed differently by twelve members of 

your peers, such as fault in a divorce case (adultery, financial infidelity, fraud in business 

practices, hiding of assets, and the list goes on . . . ) or perhaps special needs.  Another reason 

could be your client has her attorney make the demand in order to try to intimate the other side.  

And of course the self-confident party who follows through on the demand simply to try to libel 

or embarrass the other side in front of a jury of his peers.  Naturally this is seen in the crucible of 

being forced to trial simply because the parties are unable to settle upon an outcome. 



   

II.  General Approach 

 A.  Tony Cochran.  Go watch your judge try a case ahead of time so you know about 
his/her idiosyncrasies and preferences and those of his/her staff.  Steve LaBriola.  Know your 
forum.  Try to find a case similar to the one you are trying or when attorneys you respect are 
trying a case before the same judge.  Attend the pre-trial and first morning of trial and learn if it 
is a “hot” bench (judge read the motions in limine and is educated on the case) or whether the 
court “reserves” ruling until the evidentiary issues arise.  Tony Cochran.  Research all 
cases/legal issues similar to yours that have been handled by this judge so you can get some idea 
about the judge’s thinking.  Laura Shamp.  Prep your clients for the whole process.  They have 
no idea what they are getting into.  Tell them that jurors will be in the parking lot, the elevators, 
cafeteria.  Tell them how to dress, how to sit at counsel table, whether to look at the jury and 
when, whether to take notes and make sure they have had enough rest (don’t want client to fall 
asleep during trial!). 

 There are numerous guidebooks on judges to consult about your particular judge, but they 

are general in nature.  The best method of preparing your case in front of a judge is to simply 

watch her handle a case.  In the same vein, it is also important to get your client acclimated to 

trial to have her come to the courtroom ahead of time to watch a portion of a trial and even sit in 

the witness chair and at counsel table to educate her, so long as the courtroom is vacant.   

 B.  Judge Haywood, Northern District of California; Rob Wellon.  Always demand a pre-
trial order.   

 A pre-trial order serves several functions.  First and foremost, it educates the judge what 

the case is about, and allows her to operate a better trial and anticipate problems and issues 



which can be more easily dealt with to move the case along.  It provides a road map for both the 

judge and trial lawyers as well as a lane from which the lawyers should not stray, such as side 

roads to opening up new defenses, unexpected evidence, contrary positions taken earlier.  

Despite the multitude of discovery, it can reduce the inevitable surprises which occur with the 

naming of witnesses and identifying of documents (“psst, who is that witness carrying 

architectural drawings?”) (“emails about WHAT?”).  It clearly will shorten the trial.  Done right, 

with the proper attention which should be given to a pre-trial order, it will also force you to 

prepare before the weekend prior to trial.  It is certainly standard procedure in most courtrooms, 

but you need to be sure that a pretrial conference is provided well in advance of trial. 

 C.  Ray Persons.  Read all the depositions that were taken in the case, no matter how 
minor you consider the witness to be.  You never know what fact the jury will latch on to. 

 It is a certainty that in preparing for trial you will review and outline the major players in 

this drama, but it is important to familiarize yourself with all the evidence that may be used by 

your opponent and you. 

 D.  Judge Jackson Bedford.  Prepare trial briefs, not one but many, on all complicated 
issues expected to arise at trial.   

 The format of a trial brief is a matter of your own style, but as judges comment on the 

contents - it is called a trial brief for a reason.  Providing lengthy citations and secondary facts 

will not curry favor with the court.  The main purpose is to educate the judge as to what to 

anticipate and to be prepared to investigate in order to fully understand the matter being urged.  

By the time you get to trial you should know what issues will arise, and judges appreciate being 

fore-warned. 

  

  



 E.  Judge Haywood.  Motions in limine should be (liberally) used.   

 Motions in limine are typically employed to seek to limit irrelevant or prejudicial 

evidence from being introduced, but it can also be used positively to tell the judge what you 

would intend to introduce and the legal basis for it.  A motion may also seek to limit the conduct 

of the opposing counsel or even the judge (“What does the Atlanta lawyer have to say” while 

sitting on the bench in South Georgia).  But be careful not to overuse them, or avoid generic 

motions such as to exclude all evidence not produced in discovery; be specific and use facts, not 

generalizations.  It is also important after such a ruling to instruct your party and all witnesses as 

to what can or cannot be said.   

THE PROFESSIONALS

 F.  Michelle Jordan, Judge Bedford.  Act professionally at all times, treat opposing 
counsel, the judge, all witnesses and the jurors with respect.  Wade Malone.  Everything matters, 
so treat EVERYONE, including opposing counsel, with courtesy and respect. 

 The jurors who you selected will be watching any movements, and picking a fight with 

your opponent (figuratively or even literally) will surely not garner any favor with the jury.   



Your credibility is always being evaluated, and talking to or joking or criticizing a witness or 

your client on the elevator within hearing distance of a juror in a derogatory fashion can be very 

damaging.  Advise your client (and witnesses) accordingly.  Some judges and lawyers even use a 

witnesses’ proper name, never a first name. 

 G.  Barry McGough.  Your case is a story.  Find an engaging way to tell it and present 
your evidence to elaborate the details.  Michelle Jordan.  Keep things as simple and clear as 
possible so the jury can relate on some level and digest the facts.  Lori Cohen.  Tell your story 
with passion, flare and conviction.  Have your case themes.  Use them from start to finish.  Build 
them during the case and use them throughout trial.  Steve LaBriola.  Keep it simple, determine 
what are the three strongest facts in your favor.  Then determine the three strongest facts in your 
opponent’s favor.  Your facts should tell a story; if they don’t, start over.  Organize your 
presentation and build on those facts and protect against your opponent’s three.  Focus on the 
big picture, do not elevate the minutia.  Even if an adverse witness hurts you on collateral facts, 
cross-examine to show the witness cannot touch you on your three points that really matter. 

 We are always advised to select and develop a theme and even sub-themes to use in the 

trial, even beginning with voir dire (see below), stating it in opening and carrying through with 

witnesses and in closing.  Developing a theme starts when the potential client meets with you in 

the initial interview.  We then have strategy sessions with clients later on with office personnel 

present to refine and limit those possible themes which were roiling around during the litigation.  

A corollary to deciding on a theme and sub-themes is how to present your case as a story, while 

keeping it simple and clear.  A theme is only useful if the story presented fully incorporates the 

theme into the story.  Concentrating on peripheral issues, although easily proved, can mar the 

objective of telling the story.  The issues must be blended into the fabric of the story.  Yet the 

main goal is to remain true to keeping it all simple so the jury can relate. 

 H.  Linley Jones.  Seek out evidentiary objects.  After they are admitted, publish them to 
the jury by having jurors pass them around, if the court permits.  This gives the jurors a tactile 
connection with your case and breaks up the monotony. 

 I.  Laura Shamp.  Visuals are key and not just drawings but actual physical things - I use 
bottles, balloons, paper towel holders, tennis balls to show the size of something.  Things are 
more real to a jury if they see someone hold it, touch it.  Be creative, I had a case where the 



medical bills took up three large notebooks.  Instead of putting the bills in a summary exhibit, I 
brought the huge notebooks to the stand one at a time and asked my client how much her total 
medical bills were - the jury was mesmerized.   

     

 J.  Steve LaBriola.  Use a jury consultant and do presentations to mock jurors.  It may 
scare you when you hear their deliberations which may allow you to adjust your case and even 
your three important facts.  You may want to do more than one.   

 In one employment case, a colleague stated that he did eight different focus groups.  That 

must have worked, as it was then the largest discrimination verdict in the Northern District.  

Although focus groups can generally be more useful and easily done by a jury consultant or a 

lawyer who is hired and skilled in doing focus groups and in obtaining a core of participants who 

would be similar to the actual potential jurors in the forum where the trial is held, you may 

attempt to do so in assembling your own focus groups in a number of different ways.  At the very 

least you should consult with others to get their opinions, although those skilled in putting 

together a focus group is a much better option.  I have also used a jury consultant to develop a 

better view of my theme(s), and how to inculcate them in the trial of the case . 

 K.  Lori Cohen.  Always be yourself - maintain credibility - do not try to be someone or 
something you are not. 



 You are on trial almost as much as your client.  Jurors watch every movement and action 

taken by you; and if there is any attempt at bullying a witness, arguing to the extreme, or being 

less than forthright with the court, your client may be punished.  Last century oratory is a relic 

not observed nor appreciated by the jury in this television age.  The operative word is “trust,” 

and how you can be yourself and assure the jury that your presentation can be trusted as factually 

accurate and persuasive is being yourself in all phases of the trial.  Be energetic, eager to present 

your case, totally engrossed in the trial, but be true to your personality.  There are few Clarence 

Darrows, or for that matter, Joe Pescis.   

S. GROSS 
“Sometimes it works in my favor.  I got off 
 jury duty.” 

 

            cheney 
“I see jury selection has begun.” 

 
III.  Voir Dire 

 A.  Mary Beth Hebert.  Never pick a jury alone.  

 You always need another set of eyes and ears to take notes, view the prospective juror 

and those who might be reacting (or not at all interested) to your questioning and her responding, 

and a person to give you a third opinion (after your client).  Although hard to imagine in our 

enlightened age of jury trials, it was related that an opposing counsel objected to a person “not 

admitted to the bar” to be permitted “inside the bar” who thereafter was not allowed to 



participate by the judge, so beware.  The simple solution now that we know this could happen is 

to know your judge - call her staff attorney or judicial assistant. 

 B.  Melody Richardson.  Know how the judge handles voir dire. Steve LaBriola.  Know 
your forum.  Watch that judge in a previous jury trial.  Know how s/he handles voir dire 
requiring written submissions of general questions ahead of time and require counsel to stick to 
submission; most courts bifurcate general questions from individual questions, but some do not 
and you must ask individual questions after general questions to an individual juror; some 
require alternating questions by each side.

 C.  Tony Cochran.  Give forethought to who you want on your jury.  Who can relate 
to/identify with your client?  Who will likely be sympathetic to your client’s situation? 

 D.  Hank Fellows.  My objective is to “de-select” those prospective jurors who appear to 
be unwilling to keep an open mind during the presentation of the evidence and subsequent jury 
deliberations.  (a) Representing Petitioner - Always ask the question as to whether any 
prospective jurors are opposed to awarding monetary damages, if proved, for philosophical 
reasons or other reasons.  (b)  Representing Defendant - Ask the countervailing question as to 
whether any prospective jurors are opposed to returning a defense verdict in the event that the 
Petitioner has not proved through the evidence that he is entitled to recover damages. 

 E.  Ray Persons.  During voir dire, be sure to ask if any venire person knows anyone else 
on the venire.   

 Should a juror have a friend on the venire, and one is questionable for your cause, what 
should be done with his friend?  Close scrutiny may reveal shared values, interests, and possible 
bias.  But that still should not exclude the friend if you believe he is a follower, rather than a 
leader (see G. below).   

 F.  Jeffrey Brickman.  Give the jurors an opportunity to express themselves.  Asking 
leading questions or hogging the conversations will only limit the amount of time you have to 
listen.  Ask open-ended questions to get open-ended answers.  Engage the jurors with one 
another - “do you agree with Juror #23 who says that a defense attorney’s job is to get his client 
off on a technicality?” 
 
 G.  Judge Bedford.  Concentrate on questions going to attributes and beliefs and do not 
seek to ingratiate yourself with the jurors.   
 
 H.  Lori Cohen.  Social media investigation of potential jurors - crucial - presents 
wasting time in voir dire, allows you to be armed with more information before start of voir dire.  

 The days of categorizing or profiling a juror - all older men will do x, Scandinavians will 

always sympathize with x, no lower income jurors will give large verdicts - are long gone.  Each 

juror has his or her own beliefs regardless of gender, country of origin, class status, or any other 



stereotyped categories.  As our well-known jury consultant Dr. Andy Sheldon, a frequent 

contributor to these seminars, relates:   

 (T)he temptation to conclude that all whites think one way or that all 
women feel one way is great.  Resist it to the bitter end.  No valid research 
supports it.  Use your voir dire to discover how a person really thinks and feels.   
 

 He goes on to state that life experiences are what shape the attitudes and beliefs of human 

beings.  What a person has seen and experienced determines how they view the world, not their 

demographics.  He further amplifies that you must take a global approach in receiving as much 

information as possible.  All information about a person is important:  demographics, life 

experiences, attitudes, body language, beliefs, and more.  As Jim McElhaney, a most revered 

trial advocacy professor directs, throw away your clipboard of canned questions to check off 

without any real interaction with each juror.  In fully coming to conclusions about those to select 

or de-select, Dr. Sheldon states there are three types of people that are crucial to identify through 

voir dire:  Leaders, Followers and Black Sheep.  By identifying these individuals, you can begin 

to determine (1) who will guide the deliberation to a consensus; (2) who will simply support the 

majority; and (3) who will derail efforts at finding agreement.   

Leaders are the individuals who will try to take control of the group or to 
forcefully battle opinions opposed to their own.  They may give long, loud, 
numerous or fierce responses to voir dire.  Followers are those individuals who 
will either remain quiet during deliberation or search for a leader in the group to 
support.  Followers often avoid answering questions and can be uncomfortable 
speaking in front of even small groups.  Black Sheep are individuals who thrive 
on conflict and will sometimes choose to go against the majority simply for the 
excitement of it.  They can sometimes be identified through apparel and physical 
appearance, but verbal obstinacy during questioning is a better indicator.   

 So you must endeavor to have the potential jurors open up, tell you about themselves, not 

only their jobs but what they do on their jobs, what they do in their spare time, their families and 

their avocations, what they think about the jury system (some plaintiff lawyers are prone to ask 



about the McDonald’s coffee case), whether they have ever served on a jury, as well as beliefs, 

experiences in their lives which may relate to the case.  Jury questions are more routinely 

provided by the court, but like general questions asked by the judge, it is only the starting place.  

Gathering Supplemental Juror Questionnaires may be of great assistance, and even a peak of 

their posting (publicly) on the internet, but these all generally only add assistance to your careful 

voir dire.  Andy further explains,  

Treat voir dire like a blind date.  Try to make a positive impression and 
learn about the other person.  Help jurors feel comfortable with you and they will 
likely feel more comfortable opening up about their opinions and personal life 
experiences. 

Certainly a question or two should be asked to develop your theme as well.  I do include my 

client in selecting a jury, and if there is a valid reason for her desire to strike a juror, I accept it. 

As this is an integral part of my advocacy, I may strike a juror that may be remotely helpful to 

our case to discover how my adversary will strike so as not to tip her off close to the beginning 

of our strikes. 

     

 I.  Judge William Hill. Preview your trial themes, help the venire to answer honestly 
without embarrassment, and do not be repetitious.   

 All of us struggle with encountering jurors who seem to have troubling issues they 

hesitate to reveal, or the case itself has very embarrassing facts.  Dr. Sheldon suggests you need 

to have jurors open up on their concern, as there is, of course, no other way to discover who is 



causing the embarrassment or how they feel about the facts.  Naturally, a cautionary and 

sympathetic preface should be used to soften the impact.  There may even be times you might 

suggest that they could answer in the privacy of the court’s chambers.   

 J.  Jeffrey Brickman.  Get your theme out in jury selection, even if it’s just one question. 
“Do you think someone ought to take responsibility for his own actions?” 

 While you are trying to discover all you can about a prospective juror, you still want to 

ensure your story, along with your theme, is heard by the jury.   

K.  Jeffrey Brickman.  Avoid words like “prejudice” or “biased.”  Folks don’t like those 
strong words.  “Strong leanings” is much softer and an easier concept to follow and admit to. 

 L.  Elizabeth Lindsey.  Sanitize your jury in voir dire if you have emotionally charged 
facts. 

 A corollary to J. above is to ensure that the jurors hear and understand the problematic 

issues and have been vetted on them.  If your client has had a DUI conviction in an accident case 

where alcohol is involved, asking questions about prior experiences and their understanding of 

the issue and ability to transform behavior of a 20-year-old conviction which he has dealt with in 

a positive way, can be extremely instructive and even influential with the venire. 

 M.  Steve Andrews.  If your ideal juror is “exposed” as such during voir dire, try to elicit 
favorable opinions from them to help educate the rest of the potential jurors. 

 N.  Steve Andrews.  Try to preserve jurors on the final panel who have relevant 
experience and/or education to the issues in your case.  Try to keep jurors who will 
understand/sympathize with testimony from technical witnesses, experts, etc. 

  
 



    
 

IV.  Opening 

 A.  Ray Persons.  When preparing for opening statement, make a video of your delivery 
and watch the video with your significant other. 

 Practice, practice, practice.  I generally write out my opening, then outline it, and finally 

take out specific words or key phrases to have in case I need a memory reminder.  One of the 

most important aspects of your presentation relates to your delivery, while not appearing as it has 

been memorized,, being sincere and looking at each of the jurors as you proceed.   

 B.  Judge Hill.  Always use a simple, easy-to-read timeline - on a trial board - in opening 
statement.  Go back to it when appropriate during witness examination, and use the same 
timeline in closing argument.  Steve Andrews.  Clearly outline what you want from the jury on 
one simple to understand chart that you use during opening and closing. 

 It is always helpful to get the jury oriented as to time and events.  A timeline surely 

assists in telling your story (II. H.) and gives the jurors something to hold onto throughout the 

case.  However, in listing the events, you should be objective as to the facts to ensure the time-

line cannot be viewed as so prejudicial that the judge will not allow its use.    



 C.1.  Judge Bedford.  Be conversational with the jury.  

 C.2.  Judge Hill.  When presenting the opening, imagine you are talking to your mother’s 
best friend and that mom asked you to tell her about the case you are about to try.  You want to 
hold her interest and tell it in a way that makes her want to do the right thing.  

 If you have properly selected your theme, you want to find a way to make the jury feel 

compelled to decide in your favor, as it is the proper and morally right thing to do.  You should 

do it in a manner that they want to hear the story.  Lean back, be relaxed, forget the lectern, state 

facts, not conclusory remarks.  The facts should speak for themselves.  Buy a thesaurus, find 

action words which better portray the facts as you deem most meaningful. To avoid the 

inevitable objection that you are presenting a final argument, my rule is to avoid adverbs and 

adjectives to the extent possible.   

 D.  Judge Bedford.  Tell the jury what you are going to be asking for at the end of the 
trial.   

 The jurors, having been exposed to a trial through relatives, friends or television, need to 

know what they will be asked to do at the end of the case, essentially why they are there.  You 

should position the opening so as to make the ask seem an inevitable conclusion to the story.  It 

should not be a stark ending which does not connect to the opening, almost a throw-away or an 

incidental casual remark.  Your ask should freely flow from the story, which is simply a 

necessary and inevitable component. 

 E.  Hank Fellows.  Try to create symmetry between your opening statement and closing 
argument so as to help the jury conclude that you have proved your case through the evidence.  
In closing you refer back to the story you told in opening and reference the testimony and 
exhibits tendered to demonstrate you have proved what you promised in opening. 



    

V.  Presentation of Evidence 

 A.  Judge Hill.  The presentation from the lawyer - the use of the physical space and the 
pace of examination.  As you develop your point you close the space between you and the witness 
and you accelerate the pace of questioning.  After you’ve made your point, you accentuate your 
point with “Thank you very much.”  Every time the jury hears “Thank you very much,” they will 
come to understand that was an exchange favorable to your client.   

     Linley Jones.  Today’s jurors are used to short stories in snippets.  Show the jurors 
that you value their time through your pace, preparation and efficiency. 

 Clearly the pace of presentation is a most important element in your trial.  Looking 

through papers and notes to elicit the next question or series of questions can be distracting and 

can even bore the jury just when you are reaching a special conclusion.  Obviously the best 

solution is to properly prepare a witness to be ready for your crisp, well-thought out questions.  

Some lawyers write out each question for a witness, while others provide an outline or even a 

summary of what the expected testimony will be.  Experienced trial lawyers can thereafter craft 

from those summaries or outline the proper questions, allowing the witness to testify in a less 

scripted fashion.  Of course that can lead the witness to go off script so it is so important to 

prepare and prepare and prepare.  Your style and the ability of the witness to respond properly 

will dictate the best manner to deal with that witness.  The suggestion of how to acknowledge the 

point made can be subtle by the nod of the head or smile, to a statement such as “Thank you very 



much” or a different reminder.  However, it is recommended that a series of “atta-boys” may be 

overdoing it. 

 B.  Laura Shamp.  If there is a key document in the case, make it special, put it in a 
separate folder with a special color, so that when I bring it out each time with a witness, the jury 
knows what it is before the witness does.  They know it is special and they will remember it. 

    

 C.  Amy Kaye.  Preparation is a key to successful examination, and going over the issues 
with the witness ahead of time may also show the attorney that there are certain questions you 
may not want to ask the witness.  Going over possible questions the witness may face on cross 
will help calm the witness down and make her feel more prepared.  Tell the witness it is not a 
helpful exercise to try to guess what the other attorney is trying to ask and then try to help them.   

 The well-known phrase “horse-shedding a witness,” coming from a method of prepping 

witnesses in a carriage shed on the way to the courthouse, has become more popularly and 

derisively known for becoming overbearing to the witness, suggesting areas and issues which the 

lawyer tells the witness must be covered in a certain manner.  This is clearly out-of-bounds, 

where your ethical duty to the client runs head-on with your duty to the court.  However, you do 

want the witness to know that such an area is important to the case and once the witness provides 

her general knowledge, you may direct or hone in on a certain line of her knowledge and explain 

why it is important.  Known as the “golden mean,” you must observe the delicate balance, with 



the possible end result in erring too far might be the explosive “that’s what my lawyer told me to 

say.”  

 On preparing a witness for cross, I generally suggest to a witness that a proper response 

may be as simple as - “yes; no; I didn’t hear the question; I don’t understand the question; I don’t 

remember; could you repeat the question.”  I am sure others have suggested like non-committal 

responses so as to show the witness the interplay of cross-examination.   You need not elaborate, 

as the examiner can further probe.  I then give a simple example - if you did spend the night with 

your paramour on July 2, and the question was “did you spend the night with your paramour on 

July 1, you should not rejoin - “no, I didn’t, it was on July 2.”  I also try to put the witness at ease 

when she feels a real need to elaborate by explaining that I will have the right to get back up and 

ask her to respond, but only to those areas I feel need to be further explored. 

 D.  Elizabeth Lindsey.  Listen to the witness and use their words and phrases to make 
your point. 

 Use your witnesses’ catchy or poignant phrases to ask her further questions, to ask other 

witnesses or client or cross, and in closing argument.  These phrases should illustrate a favorable 

point which, when repeated, will be remembered by the jury and carry out your theme. 

 E.  Judge Bedford.  Keep a file on each witness with questions, purpose of witness, 
exhibits to be identified by witness, and law on any issues which might arise during her 
testimony.   

 As for this and other tips categorized above, one of the purposes of this method is to look 

prepared and confident, ready to proceed, and not slow down the trial in the jury’s eyes. 

 Make a list of premarked exhibits for use during trial and check off the exhibit you are 

presenting, and check off how the judge ruled on the tender, making a note to reintroduce with 

another witness or after it is connected up, depending on how the judge rules.  Keep up with each 



exhibit, and at the end of trial you should check with the court reporter who will have her own 

list.  Be sure the exhibits are in her possession and not on the judge’s desk or worse, under a pile 

of papers you have to search through to find.  Generally this will be after the jury retires to elect 

a foreperson so it will not look quite as embarrassing.   

 F.  Ned Bates.  Consideration and preparation for calling the opposing party at the 
beginning of your case.   

 Using undisputed facts and admissions that are on the record (through deposition, 
interrogatory responses or other discovery, ask yourself if there are a few zingers that could set 
the tone of the trial at the outset.   

Cannot be questions that would give the opposing party an opportunity to explain 
or argue away. 

Prepare questions word-for-word to track the deposition questions and answers, 
so that if necessary the witness can be impeached by prior deposition responses.  
Example:  Wife admitted she made specific negative statements about her 
husband, including “I don’t care if I end up with a nickel; I am going to teach 
him a lesson in court,” then called her as first witness to ask if she had stated the 
above.  The “mad as hell, not going to take it” attitude did not serve her well in 
the eyes of the jury.  

 Cautions abound in this approach.  You clearly need to know the pliability of the party, 

whether this will play well with the jury, does it fit within the theme of the case, will the jury be 

confused by this procedure, will this be regarded as simply showing off.  However, I have seen it 

work effectively when you are trying to convey an attitude, a particular scenario, seeking the 

party’s acquiescence, obtaining certain admissions necessary to your case, boring in to have the 

whole truth come out without the ability to explain away the answer or conduct during your case 

in chief, as the witness must wait until his evidence can be heard.  Another caveat concerns your 

possible inability to cross-examine the party on that issue or series of questions after she has 

sought to explain away the statements or conduct, depending on how a judge rules.   I always 

advise a client of this possibility so she will not come totally unglued and leave a puddle under 

her seat because of the unexpectedness of this procedure. 



 G.  Ray Persons.  Structure each cross-examination in such a way that it tells a story.  
It’s so much easier for a jury to follow and make sense of it if it is presented as a story. 

  For extra credit, see attached outline on Direct:   

  Rob’s Top 10 Basics of Direct Examination of Lay Witnesses” 

 For further extra credit, an outline on cross examination, “Rob’s Rock-a-Long Top 10 

Tips on Cross-Examination,” will be presented in a most engaging way.   

   

VI.  Charge Conference 

 Judge Hill.  For every charge requested, but rejected by the court, make a specific 
objection at the conclusion of the charge conference.   
 For every charge requested by your opponent to which you object, place that specific 
objection on the record at the conclusion of the charge conference. 
 Listen closely to the charge as actually given by the court, and follow it verbatim on the 
page. 
 At the conclusion of the charge, object AGAIN to the court’s refusal to give your 
requested charges.   



 At the conclusion of the charge, object AGAIN to the court’s giving of your opponent’s 
requested charges.   
 At the conclusion of the charge object to any extemporaneous explanations of the law 
given to the jury by the judge during the reading of the charge. 
 

    
 

VII.  Closing  

 A.  Jim Macie.  In closing argument Plaintiff’s attorney so often “waive the right to open 
and reserve the right to close.”  This is a mistake.  Use the opening as a set-up for the closing.  
Review the trial and the evidence, dispassionately, even non-argumentatively, in the opening.  
Frame the questions.  Maybe bait your opponent a bit to throw his closing off stride.  Then use 
the final closing for your compelling powerhouse closing words. 

 Judge Bedford.  Always, always, go first and last when you have the burden, never wait.  

 Perhaps this approach was begun in the early days of domestic jury trials.  Such a 

strategy of only one argument does have the advantage of not tipping off your opponent to what 

you will ultimately argue until you encounter a jurisdiction whose judge will not allow you to 

argue on your final closing what you did not put forth on your earlier closing.  This is more 

prevalent in injury suits when you fail to argue damages and are precluded from doing so in your 

conclusion.  Or you do not receive actual permission by the court or state it improperly. 



 Most trial advocacy scholars agree that if given an opportunity to address the jury at any 

time during the trial, seize it.  While you may have an extremely hot zinger you want to use and 

have no comeback from your opponent, simply save it for your final closing.   

 B. Judge Hill.  Try to start the closing with something personal, but relevant to the task 
on which the jurors are about to embark.   

 It is just better policy to charge into the argument, and not spend, or even waste, your 

time in talking about the jury system, or how patient they have been in listening to such a long 

trial, or thanking them for being good citizens.  There will be time to thank them, if you really 

want to do so, during your remarks, but start the drama immediately.  Analogizing to a personal 

story gets them thinking about the case and how it relates rather than a reminder of how long this 

trial has been.  I explain the trial of the Lord Mayor of London (who was charged with treason in 

which the jury was forced to spend three days without food, water and toilet facilities until the 

judge relented and accepted their verdict of not guilty) to thank the jury and demonstrate how 

important they are to our system of justice, but only later in the argument. 

 C.  Judge Bedford.  Tell them that what you told them you were going to prove you did. 

 It is very important to tie the opening and closing together to demonstrate how you did 

what you promised, for your credibility is on the line as much as that of your client. 

 D.  Judge Bedford.  Use charts or PowerPoint to explain and relate charges of law to the 
evidence. 

 E.  Hank Fellows.  In closing argument, refer to the judge’s jury instructions to explain to 
the jury how and why you are entitled to prevail and why your theme is consistent with the 
instructions, which they will hear after your closing.   

 Many trial lawyers heed this advice by believing that if you state what the judge will 

thereafter repeat, you are perceived as sounding most authoritative, and even perhaps giving the 



judge a cue.  While this may be true, I believe that the quoting of certain charges both presages 

the charge(s) so as to alert the jurors to be awaiting them with anticipation, but to also explain in 

detail how they conform to your theory of the case and the story you have portrayed.   

 F.  Lori Cohen.  Jury verdict form is very important - don’t just do the standard - same 
regarding jury instructions too - be creative, proactive and thoughtful - protect and advocate for 
your client. 

 G.  Wade Malone.  Consider showing the jury the verdict form and encourage them how 
to complete it.   

 Besides the timeline which you should once again produce as you did in opening, using 

PowerPoint will provide a visual which the jury can see and relate to, and the beauty of it is that 

you can alter it on the fly.  This can be most effective, and very efficient as well so that when 

your evidence does vary from your original plan, fairly typical in most cases, you can modify the 

PowerPoint.  Another use is explaining the jury verdict form, which may contain special 

interrogatories or, in a divorce case, which has many different issues to decide, you may point 

out what they will have to decide and provide them with a suggested range or number or specific 

property in a divorce case to be inserted, or answers to the questions to be checked in a special 

interrogatory format.  It is simply imperative that you tell the jury in a very demonstrative 

manner what it is your client is seeking, and this is the most direct and compelling manner to do 

so.  Of course you will need to explain how they must come to that conclusion. 

 H.  Judge Hill.  Try to arm those jurors who are inclined to see the case favorably to your 
client with all of the arguments they will need to continue to fight for your client during the 
deliberations.  Give your jurors tight analogies, sound bites and rationalizations that find firm 
footing in the evidence and the “do right principle.”   

 Clearly you want to provide the jurors a rational basis for deciding in your favor, and if 

that can be dovetailed into the “do right principle” by demonstrating how justice will be served 

or that it is morally right, you should have a good chance of success. 



 For even more extra credit, see “Rob’s Oscar-Winning Tips on Closing Argument,” 

attached. 

 
 

 

 

VIII.  Other Practice Points 

 A.  Linley Jones.  To keep the jurors’ interest and to appeal to all kinds of learners, don’t 
just stick to one format.  Make your trial presentation a multimedia presentation by using 
different evidentiary formats like video, evidence boards, printed documents, photographs, and 
digital graphics and objects. 

 B.  Elizabeth Lindsey.  Technology is great, but so is a white board and a flip chart.  A 
white board and a flip chart can allow you and the witness to interact and provide another realm 
of “theater.”   

 The point of interaction is that you may move around, write on the white board or chart, 

highlight on the go while in front of the jury, creating a sense of visual movement that breaks up 

rote testimony.  The same can be done with a printed list of damages to either plug in the 

numbers from a form or circle or highlight those particular items you want to explain or stress to 

the jury.  A word of caution is that a judge once refused to let me write down the numbers on my 

printed form as the client testified, so I introduced the entire form.  The judge may have been 

trying to help out the jury, as my handwriting can be as unreadable as doctors sometimes.  You 

may then use these in closing to build your case for whatever the chart reveals.   



 C.  Elizabeth Lindsey.  If you use technology - make sure it works.  Adam Malone.  Make 
sure all your A/V works before you need it and be sure it can be seen and heard by whoever 
needs to see and hear it.  Some courtrooms have fantastic A/V.  Some do not.  For those that 
don’t, bring your own. 

 The court, the jurors, and all involved do not want to waste 20 minutes while you try to 

find a cable, or replace a bulb or set in a different part of the presentation and attempting to find 

the right part.  Technology is only as good as those who are using it.  I am sure Lloyd Bell in his 

presentation will emphasize this, so if you are not Lloyd Bell, be sure to hire a company who is 

equipped for any contingencies.   

 D.  Judge Hill.  During the trial I keep an idea box.  Everyone working on the trial is 
encouraged to write down their ideas and suggestions as they occur during the trial; one 
idea/suggestion per sheet of paper, which is dated and initialed and placed in the idea box.  At 
the end of each day the contents of the box are reviewed and some ideas are acted upon. 

 The main point is that you can instantly record a thought and not attempt to remember it 

much later.  This is useful in writing down phrases your might want to present in later witnesses 

or in closing, even including remarks made by an opposition witness.  Or random thoughts to 

present or keep to adjust your witnesses or final argument.  In the whirling dervish that is a jury 

trial, it is best to have it written, and not try to rely on your memory hours or days later. 

 E.  Adam Malone.  Ask the court to not only charge the jury that communicating, 
researching, and commenting on the proceedings is prohibited but to add a consequence to the 
charge such as “anyone violating this rule will be held in contempt of this Court and sentenced 
appropriately.”  I strongly believe that when people are told the rules and given a preview of 
what the consequence is for breaking the rule, they are much more likely to follow the rule.  

 F.  Lori Cohen.  Ongoing public social media investigation of empaneled jurors - to make 
sure they are not making any statement about trial (needs to be public only, no “friending.”) 

 G.  Wade Malone.  Absent something significant, try to limit objections to your 
opponent’s questions unless they are particularly dreadful. 



 

 
 

 

 

 H.  Jack Turner, Ned Bates.  The number one courtroom rule for jury trials, which if 
violated will surely be your most painful jury trial experience of your life:  Pee Every Chance 
You Get!   

 Enough said on that front. 
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ROB’S OSCAR-WINNING TIPS ON CLOSING ARGUMENT 

When planning your closing argument, you should be involved in all areas.  A lawyer may 
assume the following roles while considering the presentation: 

Playwright: Tell a convincing story, but not always in chronological order. 

Producer: In closing, analogies, historical references and allusions, mythologies, 
Bible stories, personal facts, even nursery rhymes can be used to make a 
point, so long as identified and not case specific. 

Director: Give the jury a reason to decide in your favor; emphasize the moral 
correctness of your position. 

Cameraman: Review your story from all angles; be sure your opponent cannot turn it 
around. 

Prop-man: Use exhibits and charts to help direct attention to and explain the 
importance of the evidence before the jury.  

Editor: Tie up all loose ends; explain the importance of your withering cross-
examination when you did not ask that one question too many. 

Actor: Look at jury and tell them what you want; believe in your cause, and do 
not argue about what you yourself do not believe in. 

Stunt-man: DO NOT misstate the law or the evidence 
argue your personal beliefs in the facts or evidence or the 
justice of your cause 
appeal to passion or prejudice 
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AABA Approved Guidelines on the Appointment and Use of Special Masters 
 

In 2016, the Lawyers Conference of the ABA Judicial Division formed a Committee 
on Special Masters to promote research and education concerning special masters and to 
make proposals concerning using their use.1  This Committee concluded that one of the 
difficulties faced by both courts and practitioners is the lack of a methodical and 
consistent approach to the appointment and use of special masters.2 

To address this lack of standardization and to urge greater use of this valuable 
resource, the Committee brought together stakeholders from diverse segments of the ABA 
to propose best practices in using special masters. The ABA formed a Working Group in 
the fall of 2017 and included representatives of the Judicial Division (including three of 
its conferences – the National Conference of Federal Trial Judges, the National 
Conference of State Trial Judges and the Lawyers Conference), the ABA Standing 
Committee on the American Judicial System, and the ABA’s Section of Litigation, Business 
Law Section, Section of Dispute Resolution, Section of Intellectual Property Law, Tort Trial 
and Insurance Practice Section, and Section of Antitrust. The membership included 
current and former federal and state judges, ADR professionals and academics, and 
litigators who represent plaintiffs, defendants, or both in numerous fields.3 

1 Currently, 49 states have rules or statutes that provide for the appointment of court adjuncts 
to assist courts in the administration of justice. See Lynn Jokela and David F. Herr “Special 
Masters in State Court Complex Litigation: An Available and Underused Case Management 
Tool,” WILLIAM MITCHELL LAW REVIEW, Vol. 31, No. 3, Art. (2005) “In fact, Illinois is the only state 
that does not have any mechanism governing appointment of special masters.” Id. Courts have 
also recognized their inherent power to appoint special masters to assist judges in case 
management. See id. at 1302 n. 18. See also n.30, infra. 
 
2 Even the name for these judicial adjuncts is a source of confusion. These Guidelines use the 
term employed by Rule 53 of the Federal Rules of Civil Procedure – “special master” – to refer 
to any adjunct a court determines to be necessary and appropriate to appoint to serve any case-
management function or to manage or supervise some aspect of a case. The term applies to 
persons appointed by any court to serve any of a wide variety of functions, regardless of whether 
statute, rules or practice have described these persons with other titles, such as “master,” 
“discovery master,” “settlement master,” “trial master,” “referee,” “monitor,” “technical 
advisor,” “auditor,” “administrator.”  Even states whose rules mirror the Federal Rules, use 
different titles to describe the court adjunct’s officers. For example, a Rule 53 adjunct in Maine 
is a “referee.” See Maine R. Civ. P. 53. States using the pre-2003 version of the Federal Rules 
often refer to a “master” as “any person, however designated, who is appointed by the court to 
hear evidence in connection with any action and report facts,” suggesting more of a trial 
function than a pretrial role. See e.g., Mass. R. Civ. P. 53. See also 2006 Kan. Code § 60-253 
(“[a]s used in this chapter the word ‘master’ includes a referee, an auditor, a commissioner and 
an examiner.”  These titles may suggest a more limited function. 
 
3 The Working Group comprises representatives from the Judicial Division (Hon. J. Michelle 
Childs; Hon. David Thomson; Merril Hirsh (Convener); Cary Ichter (Reporter); Christopher G. 
Browning; David Ferleger and Mark O’Halloran); the ABA Standing Committee on the American 
Judicial System (Hon. Shira A. Scheindlin (ret.)); the Business Law Section (William Johnston 
(convener, policy subgroup); Hon. Clifton Newman; Richard L. Renck; Hon. Henry duPont 
Ridgely (ret.); Hon J. Stephen Schuster; and Hon. Joseph R. Slights III); the Section of Litigation 
(Mazda Antia, John M. Barkett, David W. Clark, Koji Fukumura and Lorelie S. Masters); the 
Section of Dispute Resolution (Hon. Bruce Meyerson (ret.); Prof. Nancy Welsh); the Section of 
Intellectual Property Law (David L. Newman; Scott Partridge; Gale R. (“Pete”) Peterson); the 
Section of Antitrust Law (Howard Feller, James A. Wilson) and the Tort Trial and Insurance 
Practice Section (Sarah E. Worley).  The members also wish to thank Hon. Frank J. Bailey and his 



The Working Group also obtained information from other interested and 
knowledgeable agencies, organizations, and individuals, including the Federal Judicial 
Center (“FJC”), federal and state judges, court ADR program administrators, private 
dispute resolution professionals, representatives of a number of state bar associations, the 
academic community, professional groups (including the Academy of Court Appointed 
Masters (“ACAM”)), litigators, and in-house counsel. The Group has also benefitted from 
discussions among judges and stakeholders organized by the Emory Law School Institute 
for Complex Litigation and Mass Claims, which has worked with the FJC to explore ways 
of improving the administration of multidistrict and class action litigation. 

Based upon the recommendation of federal and state judges both within and 
outside the Judicial Division and the Working Group’s analysis, and consistent with the 
best practices described below, the Guidelines were written to encourage courts to make 
greater and more systematic use of special masters to assist in civil litigation in 
accordance with these Guidelines.   

On January 28, 2019, the ABA House of Delegates has approved Resolution 100, 
approving the Guidelines, on a unanimous voice vote.  Judge Alvin Thomson (D. Conn.) 
spoke in support of the resolution on behalf of the Business Law Section of the ABA from 
the perspective of a judge who has already made use of our work.  Lorie Masters (of both 
the Board of Governors and the Litigation Section) spoke about the plans to working with 
courts and stakeholders to bring the ideas into fruition.  James Alfini of the Dispute 
Resolution spoke of how the resolution was a model of cooperation across the ABA.  David 
Clark (Litigation Section), Scott Partridge (IPL Section) and Anthony Chavez (Antitrust 
Section) were present to support the Resolution, as were representatives of both the New 
York and Michigan bars, but, fortunately, the Resolution passed without the need for 
extensive speeches or debate.   
 
 Effective immediately, members of the Committee now have a new job: to get the 
word out about the Resolution and to assist in implement concepts set forth in the 
Guidelines.  The Committee has formed subcommittees that have been tasked with those 
job.  The following Committees are being former:  
  

a. Subcommittee on Outreach: This group will be developing programs, 
writing articles and working with courts and bar organizations to make 
people aware of the Guidelines and to assist them in adapting and 
implementing the ideas.  Cary Ichter will be the Chair of that Subcommittee.  

b. Support Subcommittee: This group will draft criteria for selecting special 
masters to rosters and create a survey instrument to evaluate their work.  
Dr. Barbara Meierhoefer has volunteered to chair that Subcommittee.   
  

c. Rules Subcommittee: The group will draft and propose model rules for the 
use of Special Masters.  Judge Shira Scheindlin (ret. S.D.N.Y) will lead that 
Subcommittee). 

 
d. Code of Ethics Subcommittee:  This group will draft the first model code of 

ethics for the use of special masters and will assist in circulating it to 
interested stakeholders. Bill Johnston will chair this Subcommittee.    

 
(2) United States Magistrate Judge Barbara McAuliffe (Chair of the National 

Conference of Federal Trial Judges) is interested in putting together a Working 

staff, and ABA Staff members Amanda Banninga, Denise Cardman, Julianna Peacock, and Tori 
Wible for their assistance.



Group to examine the possibility of developing the code of ethics for judicial law 
clerks and court staff.   
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Your legal education probably did not include a lot of business management courses, and that is 
too bad.  Small law firms struggle with practice management, and your success as a solo or small 
practice attorney has at least as much to do with how well you run your office as it does with your 
knowledge of the law.  However, even though you understand the four key areas of practice 
management, if you fail to appreciate or understand how they interconnect, then you are subjecting 
yourself to failed cases, lost revenue, bar complaint and even malpractice charges. 

Calendar and Event Tracking seems straightforward but without a team calendar application it 
is difficult to synchronize individual schedules to find time for collaboration within the firm.  In 
addition, without a centralized, matter-oriented tracking system, trying to locate all appointments 
and event associated with a case is nearly impossible. 

Docket Control is more than simply noting a court date on a calendar.  Missed deadliness are one 
of the leading sources of malpractice complaints, which is why malpractice insurance carriers want 
attorneys to have robust docketing systems in place.  Dozens of actions might have to be 
coordinated over a period of months and across multiple parties in the firm in order to meet a filing 
date, and yet missing that date could lead to lost cases and ethics complaints. 

Billing and Collection is the heart of any business.  Cash is life and managing your billing process 
through accurate invoices, timely billing and proactive follow up on unpaid accounts ensures your 
law firm as a healthy cash flow.   

Trust Management is an issue faced by nearly every law firm.  Rules regarding trust accounts 
and IOLTA accounts are much more stringent than those covering operating accounts, and the 
penalties for mistakes are more severe.  And remember- you are responsible for the trust even if 
you turn over operations to a bookkeeper or CPA, and you are the one who will suffer the 
consequences if mistakes are made. 

Each practice management area might work well but if the components do not communicate with 
one another you will quickly have an organizational nightmare.  In addition, all case information 
has to be associated with the appropriate matter.  You should not have to look in several places to 
piece all of the data together. 

-Docket Control has to work with Calendaring so you can coordinate dozens of activities
across multiple attorneys , paralegals and clerks to meet a court filing deadline

-Calendaring has to work with Billing so that appointments and events automatically move
into the billing workflow, and you can be sure your firm bills for every billable activity
associated with a matter.



-Billing has to work with Trust Account Management so that if an invoice is paid from a 
security retainer, then the money is taken only from the matter’s trust account and not any 
other client funds.  Trust and operating account balances are updated appropriately. 

-All of this information is linked to the matter so that if the client files a malpractice action 
against you, you can immediately prove your innocence by producing a list of all events, 
appointments, hours, expenses, invoices, payments and other data associated with a 
specific matter. 

TECHNOLOGY 

Attorneys tend to be resistant to technology, in part because of concerns over whether technology 
can threaten their obligation to their clients by undermining the security of the information.  
Ironically, avoiding technology can be a bigger threat to professionalism.  However, not all 
technology is created equally.  Attorneys cannot just implement a technological solution without 
having at least a passing understanding of its impact on the practice.  Some law firms turn to 
generic business software but these tools lack some of the specialized features attorneys need.  
Scheduling calendars are not true docket control systems.  Time and billing software that does not 
offer matter-based billing and a robust trust accounting system is not going to satisfy the lawyer’s 
ethical obligations. 

Lawyers who use software tools tailored to the legal industry will have a much easier time than 
attorneys who try to adapt general business software.   

Timeliness greatly enhances the effectiveness of your record keeping, which in turn enhances your 
overall practice management efforts.  Using legal software housed in the cloud lets users updates 
calendars, billing and other aspects of a matter from any location with an internet connection.  This 
immediate documentation of events improves the accuracy and comprehensiveness of practice 
management. 

There has been a lot of concern lately over the safety of cloud-based applications.  Cloud 
applications are safer than you might think.  Cloud security breaches are typically not a failure in 
the cloud servers’ overall infrastructure but rather focused attacks on specific accounts.  People 
are easier to fool than computers.  Just as your law firm has security policies about who can access 
bank accounts and who has keys to specific locked doors in the office, you should also have 
policies regarding passwords, security software and the use of personal devices to access case 
information.  Make sure you have ALL employees’ passwords at all times. 

Your cloud-based storage platform is only as good as the processes and procedures of those who 
use it. If your employees are not following up-to-date methods for storage data, keeping it 
organized, and setting up their accounts then the cloud’s security won’t matter- your clients’ data 
will be vulnerable directly because of your team.  Make sure to create security procedures and 
make sure they are followed. 

GENERAL OFFICE MANAGEMENT 



-Keep the office clean.  Seems basic, but it so important.  It presents a good image to your clients 
and helps to make sure that their first impression if as good as possible.  Your clients need to take 
you seriously, and your office needs to reflect that.  If you are disorganized or appear to be 
disorganized, your clients will assume that any legal proceedings will be as disorganized as your 
desk or office space. 

Keeping the office clean and tidy also creates a productive working environment for your 
employees, since everything will be easy to find.  There is a psychological benefit as well as a 
practical one. 

-Enforce office policy(ies).   Whether they are dealing with a client, filling out paperwork or 
preparing for a meeting, it is important to make sure that your employees are following office 
policy(ies).  Having a consistent approach to everything from the way you dress to the tone you 
use in consultations is vital to presenting a unified front both internally and externally.  In turn, 
this unification will help you stay organized and avoid confusion and frustration. 

One good way to do this is to have an employee handbook, or at least a document outlining the 
policies. 

If someone breaks office policy, you need to address it promptly so as to avoid further issue.  Listen 
to what they have to say and react and respond appropriately.  Remind them of the policies.  Make 
sure policies are up to date and current. Policies are actively harmful if they are outdated. 

-Employee Management.  HIRE SLOWLY AND FIRE QUICKLY.  Screening candidates is a 
careful task.  You need to make sure that any potential employee has the necessary requirements, 
experience and attitude to succeed in your business and to represent YOU.  Hiring without paying 
attention to cultural fit is a recipe for disaster.  Be efficient and eliminate obvious bad choices early 
on.   

-Have a set process for onboarding employees.  This is vital.  It is your responsibility to get your 
hire up to speed and to ensure that they are trained sufficiently so as to properly and adequately 
represent your firm and you, before they are allowed to interact with clients.  They need to be taken 
through the policies, the benefits, the expectations, etc.  Yu also need to be including them in your 
company culture to make sure they hit the ground running.   

-Delegate work properly and efficiently. 

-Manage Employee Performance.  You must have a system in place for managing and monitoring 
your employees’ performance. You need to know how they are doing in their current tasks and 
whether they are meeting their targets.  Listen to them speak to clients on the phone.  Read their 
e-mails to your clients, to opposing counsel, to the Court.  Make sure you check their work.  Rather 
than re-doing it when they are errors (which is often easier and more efficient short term), make 
sure to go through the changes and your expectations with them (this will take more time in the 
short term but lead to greater success for you both in the long term).  If your employees are 
struggling to meet your expectations, you need to arrange a meeting with them to figure out why.  
Ultimately, know when and what they are doing well, and when and what they are not.  



CLIENT MANAGEMENT 

-Onboard clients thoroughly.  Although I am sure you do not need anyone to tell you this, having 
a good client onboarding process is vital for maintaining a healthy relationship with your clients 
and encouraging both return business and referrals.  Client onboarding sets realistic expectations 
on both sides.  It helps you recognize problematic clients early on and helps to make sure that false 
impressions are not being set for you to later fail to meet.  Having a set process for client 
onboarding will assist you a great deal in maintaining consistently high quality in your work.  A 
thorough and consistent onboarding process can save you a huge amount of hassle by avoiding bar 
complaints and malpractice actions down the line. 

-Make it easy to schedule meetings.  Making the extra effort to go beyond a pen-and-paper calendar 
is a great way to both save time and make a lasting impression on your clients.   

-Fire difficult clients.  When the relationship between the attorney and client becomes broken, it 
is time to move on.  Be the objective professional and be the person to recognize that your client 
is better served with different counsel. Whether it is that the client is no longer following your 
advice or is seeking to be told what he or she wants to be told and not what you believe to be true, 
it is important to recognize when the relationship is fractured.  The most important thing we bring 
into the courtroom is our credibility. There will always be another client, but you cannot remedy 
a lack of credibility. 

-Return phone calls.  

-Set boundaries and stick to them. 

-Consistency.  The key to success is consistency. 

 

POLICY AND PROCEDURE 

 

Policies and procedures are not that necessary when you are solo lawyer just starting out, but as 
you expand the need for procedures grows. Each new staff member should know the 
expectations from them and what their job entails along how to correctly perform their duties. It 
seems like it may be easier to just do the task yourself rather than draft a procedure, but 
procedures are reproducible and you have the ability to explain performance against key metrics.  

 

 

POLICY AND PROCEDURE EXAMPLES 
 

FRYE LAW GROUP POLICY & PROCEDURE MANUAL 



 
ACCESS TO OUR ATTORNEYS 

 
Internal Policy 

_______________________________________________ 

The time of all of our staff members is extremely valuable.  In order to ensure all staff members 
have uninterrupted time to work, we have a “closed door” policy.  With the exception of 
emergencies and specified times throughout the day, office doors should be closed and staff 
members should be left to work on their respective jobs.  Calendars for each attorney that block 
off when they are available for various tasks will be prepared and distributed on a weekly basis. 
 
CLIENT ACCESS TO OUR ATTORNEYS 
 
Many events may occur that may feel like emergencies to our clients, but few actually ever are. To 
provide clarity between our clients and the Firm, we have defined what constitutes a client-related 
emergency. We tell clients that an emergency is an immediate threat to a client’s life, liberty or 
property. 
 
Emergencies 
An “emergency” is limited to situations where there is imminent danger, a crisis, or situation that 
requires immediate and extraordinary action by a lawyer. These situations are extremely rare, and 
are generally limited to situations where a client has found out that a new warrant has been issued 
for their arrest or where a client has just been arrested on new charges and is being held without 
bond. In these situations, we will categorize the case as an emergency and treat our client’s issue 
as a priority. In case of an emergency as defined above, staff should interrupt attorneys to ensure 
that the client speaks with an attorney as soon as possible. 
 
Urgency 
When a client calls with what they feel is a time sensitive issue, we must identify the true level of 
need and degree of urgency of their matter. Instances where a client has been contacted by law 
enforcement or there are time-sensitive updates that require an attorney response are examples of 
urgent situations. In a situation that is urgent, a call or meeting with an attorney should be set up 
within 1-2 business days. We will strive to respond to all client questions and concerns quickly, 
but should not take more than 3-5 business days to respond to a client, even if just to say that we 
are looking into it and it may be longer than 3-5 days. 
 
INTERRUPTING OUR ATTORNEYS FOR FIRM-RELATED ISSUES 
 



In addition to the external policy defining emergencies for which we will guarantee an immediate 
response to our clients, we also need a policy to clarify when we will interrupt our attorneys to 
respond to calls or issues that did not come from a client. These situations and the way in which 
they should be handled are described below: 
 
A. Situations where an attorney should be interrupted, by phone if they are not in the office, 

immediately despite what they are doing (they could be in court, on vacation, in a meeting, 
etc) 

1. Family emergency - a family member of the attorney has contacted the office about a 
family emergency 

2. Judge expects an attorney in court immediately - a judge’s office is calling to say that 
we are supposed to be in court and is asking where the attorney is 

3. Physical emergency at the office - this could be a fire, flood, or person behaving 
dangerously (in general, the Owner should be the second call after emergency 
services) 

4. Notice of employee quitting - an employee has quit without giving notice to the Owner 
 

B. Situations where a chime message can be sent to the attorney to see if they would like to be 
interrupted to handle something 

1. A judge’s office is asking to speak to an attorney (about something other than an 
immediate court appearance) 

2. A prosecutor or law enforcement officer/investigator is asking to speak to an attorney 
about a case 

3. Another attorney is calling to speak with them 
4. Somebody is calling that is on the attorney’s schedule for a call 
 
The policies and procedures contained in this manual are confidential, for the benefit of the owner and 
employees of this Firm only. No one is to communicate the contents of this manual to anyone outside of 
the firm without the express written consent of the owner. 
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FRYE LAW GROUP POLICY & PROCEDURE MANUAL 
 

ANSWERING THE PHONE 
 

Internal Policy & Procedure 
 

POLICY: 

It is the policy of the Firm that all calls will be handled in the most professional, respectful, 
and caring way possible. In order to improve our caller’s experience, we provide personal 
service rather than automated answering systems whenever possible. Additionally, since 
most of our callers are experiencing difficult situations, empathy towards them is critical. 

 

PROCEDURE: 
C. Answering the Phone 

1. Incoming calls shall be answered on the first ring by the Receptionist 

Sometimes the Receptionist is away from their desk or on another call, 
and another staff member must answer the phone. Attorneys are not 
to answer the phone. Calls should be answered by the following 
people, in the following order, as much as possible: 

Receptionist/Client Intake Specialist 

Paralegal 

Office Manager 

Answering service 

2. Incoming calls shall be answered professionally, with a smile, and the 
following greeting: 

“Good morning/afternoon, Frye Law Group, this is _____, how can I 
help you?” 

Remember to relax, speak slowly, and take care not to sound distracted, 
rushed, or busy. 

One of the best ways to make a good impression for our firm is for you 
to make the caller feel that their call is the most important thing that 
will happen in your day. 

Many callers will be anxious, scared, or frustrated when they call. 
Detecting those traits in your voice will exacerbate those feelings. 
Our goal is that after speaking with us, callers will feel better and 
will associate those positive feelings with our firm and our service.



Obtaining Information 

3. Collect and write down the following pieces of information: 

Caller’s name (ask for spelling if necessary) 

Caller’s phone number in case you are disconnected 

4. Determine which category of caller they fall into: 

Current Client - a client or the emergency contact or family member of 
a current client 

Potential Client - they or somebody they know has a pending criminal 
charge or legal issue that requires an attorney 

Judge’s Office - judge or member of their staff 

Prosecutor or Law Enforcement Officer 

Vendor/Sales - a representative of a business that we work with or that 
wants to sell their services to us 

Other Attorney 

Personal 

D. Triage the Call based on Category 

1. Current Client 

Collect as much information as possible about the client’s question, 
concern, or issue.  

If it is an emergency as defined in the policy on Access to Our 
Attorneys, assure them you will get an attorney to contact them as 
soon as possible. Contact an attorney immediately. 

If it is a non-legal question that you can help with, do so (question about 
when a court date is, just passing along new contact info, want to 
make a payment, etc). If you cannot, but think another non-attorney 
staff member may be able to, send them a chime message to see if 
they are available to take the call. If they are, transfer the call. If they 
are not, take a message and assure the client that you will have 
somebody get back to them as soon as possible with an answer. Add 
the client, their contact information, and the message to Wunderlist 
for a staff member to respond to. 

If it is a question that is relatively simple, but requires an attorney 
response, assure them that you will pass it along to an attorney and 
somebody will get back with them as soon as possible. Add the 
question to the Attorney Questions list on Wunderlist. 



If it is clearly complicated or will require some discussion with an 
attorney, schedule a call or meeting for the client to speak with an 
attorney. 

2. Potential Client 

At minimum collect the following information: 

Email address 

How they heard about us (internet search, attorney referral, etc) 

Details of legal issue they are facing (county, charges, general 
info on what happened) 

If they are a qualified potential client, schedule them for a consultation. 

If they are not a qualified potential client, refer them or take down their 
information to get them a referral. 

For full instructions, see policy on “Scheduling Consultations” and 
“Pre-Engagement Glidepath" 

3. Judge’s Office 

Collect as much information as possible regarding the name of the case, 
the issue they are calling to discuss, and the time sensitivity 

If the call is to ask where an attorney is because they are needed in court, 
this is an emergency and should be treated as such. 

Calmly tell them that you will do your best to reach the attorney 
and will call their office back when you have an estimated 
time of arrival for the attorney. 

If you know the attorney is on their way and have an estimated 
time of arrival, calmly tell them that the attorney is on their 
way and is expecting to arrive at that time. 

Contact the attorney via phone/text to let them know that the 
judge’s office called regarding their presence in court on that 
case. 

If the question or issue is something simple that you can handle, do so 
(letting us know about a court date being rescheduled, asking a 
simple scheduling question, etc)  

If the question or issue requires an attorney or another staff member, 
chime that person to see if they are available. If they are available, 
transfer the call. If they are not available, tell the judge’s office that 
nobody is available right now, but that you will pass the message 
along and have somebody get back with them as soon as possible. 
Add the message to Wunderlist. 



4. Prosecutor or Law Enforcement Officer 

Collect as much information as possible regarding the name of the case, 
the issue they are calling to discuss, the time sensitivity, and who 
they were hoping to speak with 

Chime the person they were hoping to speak with to see if they are 
available to take the call. If they are available, transfer the call. If 
they are not available, tell the prosecutor or law enforcement officer 
that the person they were hoping to speak with is not available right 
now, but that you will pass the message along and have that person 
get back with them as soon as possible. Add the message to 
Wunderlist. 

5. Vendor/Sales 

Determine if we are a current client of theirs or if they are hoping to sell 
us their services 

If we are a current client, chime the Office Manager to see if they are 
available to take the call. If they are available, transfer the call. If 
they are not available, tell the vendor that the person they were 
hoping to speak with is not available right now, but that you will 
pass the message along and have that person get back with them as 
soon as possible. Add the message to Wunderlist. 

If they are hoping to sell us their services, collect some information and 
pass it along to the Office Manager through chime if it seems 
potentially worthwhile. Alternatively, have them email details to 
admin@fryelawgroup.com 

6. Other Attorney 

Collect as much information about who they are hoping to speak with 
and what about. 

Chime the person they were hoping to speak with to see if they are 
available to take the call. If they are available, transfer the call. If 
they are not available, tell the other attorney that the person they 
were hoping to speak with is not available right now, but that you 
will pass the message along and have that person get back with 
them as soon as possible. Add the message to Wunderlist. 

7. Personal 

Collect as much information about who they are hoping to speak with 
and what about. If they are resistant to providing details, politely let 
them know that we receive a lot of sales calls from people 
pretending to personally know our staff members, so you just need 
a few details about what they’re hoping to talk about so that you 
can confirm they really  



Chime the person they were hoping to speak with to see if they are available 
to take the call. If they are available, transfer the call. If they are not available, 
tell the other attorney that the person they were hoping to speak with is not 
available right now, but that you will pass the message along and have that 
person get back with them as soon as possible. Add the message to Wunderlist. 
 

 
The policies and procedures contained in this manual are confidential, for the benefit of the owner and 
employees of this Firm only. No one is to communicate the contents of this manual to anyone outside of 
the firm without the express written consent of the owner. 
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JOB DESCRIPTIONS 
 

Internal Policy  
 
 
 
It is the policy of the Firm that each position shall have a documented job description for 
each position. 

 

Effective job descriptions have the following essential components: 

 

Effective/Revised Date: Date last reviewed and updated; effective date 
Title: Basic or one of the branches 
Overview: Common-sense language; paragraph 
FLSA: Exempt/nonexempt 
Reporting: Supervisor; Bar rules; Office structure 
Authority: Subordinates; Fiscal; Bar rules 
Responsibilities: Front/Back office; Client-

facing/Support/Administrative 
Matrix of Tasks: Daily, Weekly, Monthly, Quarterly, Annually; Cross-

references to policies and procedures 
Education & Experience: Required for the position 
KPIs: Key Performance Indicators to measure & evaluate 

success of the position 
 



The following is a very brief list of the essential positions in every law firm. Because we 
are a small office, tasks may be performed by different positions and one person may fill 
three or four positions at a given time. As such, you may find yourself wearing more than 
one “hat,” regardless of your official job title. 

 

Receptionist: Answer the office telephone (main line); schedule appointments; schedule 
the conference room; greet clients upon arrival; sort and route mail; provide 
a positive and professional first impression of the firm. Intake of all leads 
into intake system. Scheduling of new client appointments. 

   

Legal Assistant: Gatekeeper to the associates; calendar deadlines and reminders; 
maintain filing; enter data required to open and close cases; serve as back-
up to answering the telephone and scheduling; answer basic client 
questions about the status of the case.  

 

Paralegal: Manage discovery (obtaining, organizing, creating case chronologies, and 
producing discovery to opposing parties); manage experts as necessary; 
case management; prepare associate with data and information for 
upcoming meetings and deadlines; answer basic client questions about the 
status of the case.  

 

Associate: Legal research; drafting motions, pleadings, orders, and judgments; 
overseeing and analyzing discovery; drafting status updates; appear on the 
record; provide client with substantive legal advice. (Branches to Junior 
Associate, Senior Associate, Managing Attorney) 

 

Rainmaker: Prospect for new clients through networking, speaking engagements, 
advertising, etc.; conduct sales calls to engage clients. (Branches into 
Marketing Director, Marketing Assistant, Business Development, Sales Director, 
Salesperson, and includes vendors) 

 

Administrator:Management of human resources functions; controller & management of 
firm finances; supervises non-attorney staff; oversees policies, procedures, 
systems; oversees firm automation and technology; manages physical plant 



and building; manages vendor relationships. (Subsets are Controller, Office 
Manager, Bookkeeper, Billing Specialist) 

 

Owner: The owner visualizes and implements strategies to improve and grow the firm. 
The Owner performs all of the roles above at one time or another and delegates 
responsibility for performing the role to staff. 
 
The policies and procedures contained in this manual are confidential, for the benefit of the owner and 
employees of this Firm only. No one is to communicate the contents of this manual to anyone outside of 
the firm without the express written consent of the owner. 

 
Job Descriptions         Updated: October 1, 2018 
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CONTRACT CUES
Tips for Drafting and Negotiating Contracts

Presented by Heather D. Ancrum,
Deputy General Counsel at Atlanta Housing

AGENDA

Basic Format of a Contract

Contract Drafting Tips

Contract Negotiations Tips

Questions



FORM OF CONTRACT

Preamble
• Introduces the parties
• Specifies the type of 

agreement

Recitals
• Provides background, 

purpose and intent of 
the parties

Body
• Contains the 

substance of the 
agreement

• Serves as the guide 
book for the parties’ 
transactions

FORM OF CONTRACT

Signature
Pages
• Authorized agent of each party 

to sign
• Parties may sign on separate 

signature pages

Attachments 
• May include exhibits, 

addendums, charts, schedules
• Forms part of the main 

agreement



TIP NO. 1
CONTRACT DRAFTING

Use Standard English
Easier to interpret
Clearly states the intentions of the parties 

Contractor 
hereby
represents, 
warrants, and 
affirms that it is 
certified to 
perform the 
services herein in 
the State of 
Georgia.

In case If any provision 
in this Agreement shall 
be held invalid, illegal, 
or is unenforceable to 
any extent, the validity, 
legality and 
enforceability of the 
remaining provisions 
will shall not in any way
be affected or 
impaired thereby by 
that unenforceability.

TIP NO. 2
CONTRACT DRAFTING

Be mindful of the contracting language used

Indicates... 
Hereby Performance Owner hereby grants a license to 

Contractor
Shall Required action; Duty Contractor shall provide professional 

consulting services.
Shall not Prohibition Contractor shall not access the boiler 

room.
May Discretion Contractor may request accounting 

documents.
Means Rule of the contract “Services” means the services 

described in Attachment A.



TIP NO. 2
CONTINUED

Be mindful of the contracting language used

Indicates... 

Acknowledges Acceptance of truth Contractor acknowledges that Owner 
owns the property described in the 
attachment.

Represents Assertion of truth Contractor represents that it has all 
permits necessary to perform the 
services.

TIP NO. 3
CONTRACT DRAFTING

In vendor agreements, be sure to include insurance provisions

Minimizes risk to customer/indemnified party

Provides a source of financial recovery

Type of coverage is specific to the service being provided and the type of 
service provider



TIP NO. 3
CONTINUED

In vendor agreements, be sure to include insurance provisions

Commercial General 
Liability

• In all vendor contracts

Workers Compensation

• In all vendor contracts

• State statutory limits

Employers’ Liability

• Recommended in 
addition to workers’ 
compensation

• Covers anything not 
covered by workers’ 
compensation

TIP NO. 3
CONTINUED

In vendor agreements, be sure to include insurance provisions

Product Liability

• All contracts for the 
purchase of goods

• Especially where product 
defects could cause 
property damage or 
personal injury (e.g., cars, 
furniture)

Professional Liability/ Errors 
and Omissions

• All contracts for 
professional services or 
where customer relies 
upon the service 
provider’s expertise

Cyber Liability

• All contracts where 
contractor will have 
access to customer 
network or data or both



TIP NO. 3
CONTINUED

In vendor agreements, be sure to include insurance provisions

Automobile Liability

• All contracts where 
contractor will use an 
automobile to perform any 
part of the services

Umbrella Coverage

• Supplemental insurance 
that covers liability in 
excess of any specific 
coverage limits

• Excess policy for 
Commercial General 
Liability, Workers’ 
Compensation and 
Automobile Liability

Owners and Contractors 
Protective Liability

• Project-specific coverage 
by a contractor for the 
protection of an owner or 
contractor

• Coverage where an 
independent contractor’s 
work could create vicarious 
liability for the owner

TIP NO. 3
CONTINUED

In vendor agreements, be sure to include insurance provisions

Surety, Finance, Performance Bonds

• All public works contracts
• Surety Bonds:

• Bid bonds ensure the contractor will get 
a performance and payment bond

• Performance bonds guaranty 
completion of the work on a contract

• Payment bond ensures the work will be 
completed as agreed upon

Other Insurance Specific to 
Work/Contractor

• Pollution Liability 
• Medical Malpractice
• Builder’s Risk
• Property
• Crime Insurance
• Aviation Insurance
• Marine Insurance



TIP NO. 4
CONTRACT DRAFTING

Remember that attachments are part of the main agreement.

Automatically made a part of the 
contract by reference
May include attachments, exhibits 
indexes, schedules and addenda 

Contractor shall 
perform the 
services as 
described on 
Attachment A, 
attached hereto 
and 
incorporated 
herein.

Attachment A

Acme Company 
(“Contractor” 
shall perform 
auditing services 
for Bilboa Inc. 
(“Bilboa”).

TIP NO. 5
CONTRACT NEGOTIATION

Discuss goals and parameters with 
business persons before beginning 
negotiations.

Agree on initial position and 
alternative positions

Identify deal breakers and 
understand why

Limitation on Liability Clause

Commercial Liability Clause with 
minimum of $5,000,000 coverage 
limits
Alternate Commercial Liability 
Clause minimum of $2,000,000 
coverage limits



TIP NO. 6
CONTRACT NEGOTIATION

In difficult negotiations or negotiations with many issues, identify the most 
important issues for all parties.  Begin with the non-issues or least important 
issues.

Contractor wants venue in Michigan where work is being performed vs. Georgia, home office 
of Acme Company who drafted the agreement and is requesting the service

Non-issue for Acme since work is performed in Michigan and Acme is familiar with Michigan law

Contractor does not want to obtain cyber liability 
Issue for Acme since Acme will be providing data to Contractor to complete the services.  Much of 
the data is confidential information of Acme.

TIP NO. 7
CONTRACT NEGOTIATION

Be clear on your no’s but explain your position.  If you are on the other side 
of a firm no, ask for explanations and offer solutions.

Contractor says no to cyber liability.  Acme asks for an explanation of 
Contractor’s position.  Acme determines that Contractor has never been asked 
to purchase cyber liability insurance and has Acme’s risk manager join the 
discussion to explain why Acme requires it and the importance of Contractor 
obtaining cyber liability insurance for the work being conducted by Contractor.



TIP NO. 8
CONTRACT NEGOTIATION

Make suggestions and get confirmations, instead of asking for permission.

If Subscriber chooses not to renew its subscription, it must notify Acme Corporat
within 30 days of the expiration of the Term in order to cancel the subscription. If 
Acme Corporation does not receive notice of cancellation 30 days prior to 
termination, the subscription will automatically renew for another Renewal Term.
Subscriber may renew this agreement at its sole discretion. This agreement shall 
not automatically renew. This provision shall supersede any subscription renewal 
terms in the Terms of Use.

Heather D Ancrum
Deputy General Counsel

Atlanta Housing
Heather.Ancrum@AtlantaHousing.org

404/685-4914
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DEFENDING FLSA HOUR AND WAGE COLLECTIVE ACTIONS 

David N. Schaeffer 
Chilivis, Cochran, Larkins & Bever, LLP 

3127 Maple Drive, NE 
Atlanta, GA  30305 

(404) 390-1442 
dschaeffer@cclblaw.com 

dschaeffer@milesmediation.com 
 

 Introduction:  Labor and employment lawyers for plaintiffs are increasingly focusing their 
practices on federal Fair Labor Standard Act Hour & Wage actions (29 U.S.C. § 201 et seq.), 
especially if they feel they can convert an individual action into a collective action. As a result, 
any company which utilizes “independent contractors” and does not pay minimum wage or 
overtime is exposed to liability not only for the unpaid minimum wages or overtime, but double 
damages and reasonable attorney fees. (29 U.S.C. § 216(b)). In many cases, those FLSA actions 
arise in retaliation for companies suing the employee or independent contractor for violating a 
restrictive covenant or other cause of action. Because the federal case law to date highly favors the 
“employee” or worker allegedly mis-classified as an “independent contractor,” companies should 
be careful and cautious when considering suing employees or independent contractors if they have 
not been paid for overtime.   

 Defending against collective FLSA hour and wage cases is difficult. Federal case law 
indicates that even if the worker has a signed independent contractor agreement and has always 
been paid an agreed-upon rate of pay for performing certain jobs and has been a 1099 independent 
contractor for tax purposes, he or she can still be considered an “employee” for purposes of the 
FLSA, based on a multi-factor “economic reality” test.1 However, the biggest problem with 
defending these cases is that the 11th Circuit has established a protocol which allows the plaintiffs 
to obtain a conditional collective action certification very early in the case with a very lenient 
burden of proof, before any decision is made on whether the workers were properly classified as 
independent contractors or employees.2 As a result, companies may be forced to identify hundreds 
or even thousands of its similar workers going back three years so that the plaintiff can notify them 
of the collective action and have them opt into the case, thereby dramatically increasing the 
exposure level for the company. Many times, this procedure and the threat of being liable for all 

1 See Scantland v. Jeffry Knight, Inc., 721 F.3d 1308, 1311 (11th Cir. 2013).  The overarching 
focus of the economic reality test is economic dependence. Guiding factors include the degree of 
employer’s control of the manner of work; the employee’s opportunity to make a profit or loss 
depending on his managerial skill;  the employee’s investment in equipment or materials; whether 
the service requires special skills; the permanency and duration of the working relationship;  and 
the extent to which the service rendered is an integral part of the employer’s business. Id. at 1312. 
Ultimately, the court focuses on whether the individual is in business for himself or dependent on 
finding employment in the business of others.  Id. 
 
2 See Morgan v. Family Dollar Stores, Inc., 551 F.3d 1233, 1258-62 (11th Cir. 2008). 



the plaintiffs’ attorney fees going forward establishes such leverage in favor of the plaintiffs that 
the company has no choice but to settle for a significant amount of money without any decision 
on the merits. 

 Strategies for defending the cases vary depending on the patience and resolve of the 
accused company. One tactic is to delay the granting of the conditional certification of the class 
for as long as possible in order to eliminate months or even years of potential recovery by those 
members of the class who have not yet opted into the action.  Their statute of limitations or “look 
back” period runs either two years or three years (depending on whether a finding of willfulness 
is eventually made) back from the time they opt into the action, rather than when the lead plaintiff 
actually filed the lawsuit. In other words, the filing of the lawsuit by one plaintiff does not toll the 
statute of limitations for any other plaintiff who has not already joined or opted into the lawsuit.3 
So, the longer that opt-in is delayed, the shorter is the period of recovery. The claims “die daily” 
for those who have not yet opted in.  

The most common way to postpone the conditional certification is to file a motion to 
dismiss for failure to state a claim, insufficient service, or for other threshold issues. The issuance 
by the United States Supreme Court of the Iqbal and Twombly decisions, which require heightened 
pleading requirements for all federal cases, provides the defendant company with a good basis for 
a motion to dismiss unless the plaintiff has truly supported his or her claim with discrete factual 
support, instead of mere legal conclusions or allegations. Initially, in a non-binding opinion, the 
11th Circuit held that the heightened pleading requirements did not apply in FLSA cases. However, 
federal courts have more recently rejected that holding based on language in Iqbal which makes it 
clear that the heightened pleading requirements apply in all federal actions.  (See recent Order by 
Judge Batten of the Northern District of Georgia, attached hereto as Exhibit 1, dismissing the 
pending action, but allowing the plaintiff to re-plead one more time).    

 Another tactic is to demonstrate that the plaintiff and the various opt-in plaintiffs or 
putative class members are not similarly situated. This depends on the specific case and whether 
different positions and compensation structures are involved.  For instance, a pure laborer may be 
similar to the plaintiff in his work and pay structure, but their supervisors may be treated differently 
and have different contracts, payment factors or responsibilities, even if the supervisors’ work 
overlaps with the laborers.  In some instances, the supervisors or managers may have direct conflict 
of interests with the laborers, i.e., if they have been responsible for limiting or verifying the 
laborers’ hours and later the laborers claim their hours were much higher than verified by the 
supervisors in weekly paperwork filed with the company. If substantial dissimilarity is shown, 
condition certification may be denied. However, the 11th Circuit has set a very, very low bar for 
the granting of a conditional certification, with most factual issues deferred until a later motion to 

3 See In re Tyson Foods, Inc., 2008 WL 461364 (M.D. Ga. October 15, 2008); Bennett v. Advanced 
Cable Contractors, Inc., 2012 WL 1600443 (N.D. Ga. May 7, 2012). Equitable tolling, however, 
may be available depending on the circumstances.  See Chapman v. Fred’s Stores of Tennessee, 
Inc., 2013 WL 1767791 (N.D. Ga. March 15, 2013).   



decertify after a period of discovery. By then, depending on how many putative plaintiffs opt in, 
the game may already be lost. 

Another strategy is to concede on liability and conditional certification and concentrate on 
proving that the missing overtime is minimal. However, this tactic depends on the status of 
business records and whether the company can definitively show exactly how many hours were 
worked by each plaintiff. This is rare if the alleged “employees” are independent contractors 
working on a flat fee for specific jobs regardless of the number of hours expended. The FLSA 
requires the employer to “make, keep and preserve” records of the hours and wages, even of mis-
classified independent contractors. See 29 U.S.C. § 211(c). If the records are not well-kept, the 
Court may allow the workers to estimate their time, even if to do so is quite speculative. This 
partial concession of liability strategy is designed to limit the recovery of attorney fees by the 
plaintiffs’ lawyers under 29 U.S.C § 216(b), which, frankly, are the driving force behind most of 
these lawsuits.  In many instances, the attorney fees considerably outweigh the actual damages 
even if the damages are doubled under 29 U.S.C § 211(b). Those attorney fees may be minimized 
if the issues are narrowed merely to actual damages to be determined based on a discrete set of 
business records and time sheets, etc. 

Other defenses depend on the nature of the business and the type of employees involved. 
29 U.S.C §§ 202 and 203 contain potential defenses if the business is not involved in interstate 
commerce or its annual gross sales are less than $500,000.  29 U.S.C. § 213 contains a list of types 
of employees who are exempt, which includes:  those with bona fide executive, administrative or 
professional capacities; teachers; outside salespersons; employees at amusement or recreational 
establishments, camps or religious or non-profit conference centers; national park or forest 
employees; fishermen; agricultural workers; switchboard operators; IT workers; border patrol 
employees, and several others.  Likewise, if the worker is truly an independent contractor after 
application of the “economic realities” test, then the FLSA overtime and minimum wage rules do 
not apply.4    

Judicial estoppel may also come into play as a defense, depending on the circumstances. 
For instance, in other proceedings, that same plaintiff may have admitted or claimed to be an 
independent contractor rather than an employee.  Or, in the opt-in forms, plaintiffs may even list 
themselves as an independent contractors or construction subcontractors or similar terms, which if 
true may be binding on them as to their true status under the concept of judicial estoppel. 

If the FLSA case is in retaliation for suing the former employees or allegedly misclassified 
independent contractors in state court over non-compete violations or other compensation-related 
actions, the defense lawyer should also consider whether to raise the failure of the FLSA plaintiffs 
to raise their FLSA claims as a compulsory counterclaim in the state court action.  Whether the 
claims are sufficiently related to one another is the key, but Georgia has a very broad definition as 
to what is related.    

4 Overtime (over 40 hours is a single workweek) is governed by 29 U.S.C § 207(a)(1).  Minimum 
wage ($7.25 per hour) is governed by 29 U.S.C. § 206(a)(1)(C). 



 Early mediation is also a possibility. However, if the mediation occurs before the number 
of potential plaintiffs is determined and before discovery necessary to determine the number of 
overtime hours involved, it is likely to be unsuccessful, as the plaintiffs will almost always base 
their figures on the worse-case scenario involving the maximum number of putative plaintiffs and 
the highest level of overtime each week multiplied by every week they worked, then doubled, plus 
a healthy bump for attorney fees.  

 Motions to Dismiss:  In the case in which Exhibit 1 hereto was entered, the court granted 
a motion to dismiss for failure to state a claim under the FLSA. The basic argument in that case 
was that the plaintiff failed to identify any specific week in which more than 40 hours was worked 
and failed to specify the number of hours worked in any actual week or the amount of the overtime 
he claimed to have missed out on.  The plaintiff relied on notice pleading and an estimate of an 
average amount of 60-70 hours per week, thereby claiming 30 hours each week for the entire time 
he worked for the company.  In that case, the Court granted the motion to dismiss, indicating that 
the plaintiff had not set forth a “plausible” claim under Iqbal and Twombly because he failed to 
include any individualized allegations as to any single week of time.  (See Order attached as 
Exhibit. 1). The Court did allow the plaintiff a third chance to properly plead the case, but the 
dismissal, which occurred over six months after the suit was initially filed, in effect delayed any 
conditional certification and notification of putative plaintiffs for well over six months, eliminating 
an equal amount of time for which damages could be sought for any contractors who no longer 
worked for the company. In that case, which is still pending, almost one year has passed since the 
suit was filed, and subsequent motions to dismiss are still pending which will, in effect eliminate 
over one half or one third of the recovery for putative plaintiffs who have not yet opted into the 
case.  

 Here is the actual argument successfully made in that case: 
 

 In 2007 in Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555-70 (2007) and 
in 2009 in Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009), the United States 
Supreme Court significantly heightened the standards for pleading in all 
federal cases by holding that in order to survive a motion to dismiss, a plaintiff 
cannot merely make conclusory allegations, but must set forth in the 
Complaint sufficient factual matter to “state a claim to relief that is plausible 
on its face.”  Pleadings that offer mere “labels and conclusions,” a “formulaic 
recitation of the elements of a cause of action,” or “naked assertions devoid of 
further factual enhancement” are insufficient to state a claim. Iqbal, 556 U.S. 
at 678 (citing Twombly, 550 U.S. at 555, 557). 
 
 Some pre-Iqbal decisions, including an unpublished decision of the 
Eleventh Circuit Court of Appeals in Secretary of Labor v. Labbe, 319 F. 
Appx. 761 (11th Cir. 2008) (per curiam), which is not binding on this Court,5 
initially noted that FLSA claims generally do not involve a high level of 
complexity, and thus, the court did not apply the heightened Twombly 

5 An unpublished 11th Circuit opinion is not binding on this Court.  See 11th Circuit Rule 36-2. 



standard of pleadings in a case by the Secretary of Labor in which it pleaded 
the allegations without specific factual allegations. 
   
 However, that was before the heightened pleading standard was 
reaffirmed in Iqbal, and to the extent that Labbe conflicts with the standards 
set forth in Iqbal, it has been implicitly overruled. Since Iqbal, the majority 
trend among federal circuit courts and district courts, including some in the 
11th Circuit, is to require Iqbal and Twombly pleading standards in FLSA 
cases, and the courts are routinely affirming the dismissal of FLSA complaints 
where they merely recite conclusory allegations that mimic the statutory 
language and contain no actual specification of a single workweek in which a 
plaintiff worked more than 40 hours or a specific instance in which he was 
paid less than minimum wage.  See Cooley v. HMR of Alabama, Inc., 259 F. 
Supp. 3d 1312, 1318-1319 (N.D. Ala.) (holding that Labbe is not binding 
precedent, that it was decided before Iqbal, that the Iqbal “plausibility” 
standard is the proper standard to apply in FLSA cases, and that decisions 
requiring each plaintiff in FLSA overtime cases to sufficiently allege at least 
one specific workweek in which they worked over 40 hours or have their 
complaints dismissed, are the persuasive authorities post-Iqbal). Accord, 
Stafflinger v. RTD Constructions, Inc., 2015 WL 9598825 (M.D. Fla. Dec. 14, 
2015) (holding that Labbe is not binding authority and citing cases stating that 
to survive a motion to dismiss, plaintiffs must allege sufficient factual matter 
to state a plausible claim that they worked in excess of 40 hours and are 
entitled to compensable overtime in a “given workweek.”). 
 

Other circuits agree.  See Pruell v. Caritas, 678 F. 3d 10 (1st Cir. 2012) 
(plaintiffs’ allegation that they “regularly worked hours over forty hours in a 
week and were not compensated for such time” was insufficient to state a 
claim, as the complaint lacked examples of unpaid time, a description of work 
performed during overtime periods, or estimates of the overtime amounts 
owed); Lundy v. Catholic Health System of Long Island, Inc., 711 F.3d 106 (2d 
Cir. 2013) (no plausible FLSA claim was pled where plaintiffs failed to allege 
“a single workweek in which they worked at least 40 hours and also worked 
uncompensated time in excess of 40 hours.”); DeJesus v. HF Management 
Services, LLC,  726 F.3d 85 (2d Cir. 2013) (no plausible FLSA claim was stated 
where, although the plaintiff alleged that in “some or all weeks she worked 
more than forty hours a week without being paid 1.5 times her rate of 
compensation,” she did not “allege overtime without compensation in a given 
workweek” as required by Lundy, supra); Davis v. Abington Memorial 
Hospital, 765 F.3d 236 (3d. Cir. 2014) (adopting the Lundy analysis and 
holding that no plausible claim was stated under the FLSA where plaintiffs 
contended that “[b]ecause they typically worked full time, or very close to it 
and also worked several hours of unpaid work each week, it is certainly 
plausible that at least some of the uncompensated work was performed during 
weeks when the plaintiffs’ total work time was more than forty hours,” but 
none of the plaintiffs alleged that extra hours were in fact worked during a 



particular 40-hour workweek.).  See also, Nakahata v. New York-Presbyterian 
Healthcare System, Inc., 723 F.3d 192 (2d. Cir. 2013) (because the plaintiffs 
failed to allege that they worked more than forty hours in a given week, their 
complaint was insufficient to state a claim under the FLSA); Harding v. Time 
Warner, Inc., No. 09cv12120WQH-WMc, 2010 WL 457690, at *5 (S.D. Cal. 
Jan. 26, 2010) (simply identifying an employer policy that results in unpaid 
overtime work is too conclusory and insufficient without actual allegations of 
fact that the plaintiff worked overtime and received less than all wages due).  

 
 The Ninth Circuit in Landers v. Quality Communications, 771 F.3d 638 
(9th Cir. 2014) (as amended Jan. 26, 2015), affirmed the dismissal of an FLSA 
complaint where the Plaintiffs merely set forth “conclusory allegations” 
without factual specification, noting the foregoing holdings and adopting the 
now-majority trend in FLSA cases that “in order to survive a motion to 
dismiss, a plaintiff must allege that she worked more than forty hours in a 
given workweek without being compensated for the overtime hours worked 
during that workweek.”   While not going so far as to require the plaintiff to 
identify the specific dollar amount of overtime owed, the Ninth Circuit held 
that, post-Iqbal and Twombly, the plaintiff must at least identify the specific 
week or weeks in which he claimed he worked more than 40 hours. 
  

Landers is virtually identical to this case.  In that case, the Court held 
that the plaintiff, to survive a motion to dismiss, must be able to demonstrate 
there was at least one workweek in which he worked in excess of forty hours 
and was not paid overtime wages. Id. at 646. The Court found that plaintiff’s 
allegation, which did not identify such a specific workweek failed to meet the 
standards for pleading a claim under Iqbal and Twombly, and thus, was 
properly dismissed.  Id. 

 
The very recent case of Gould v. First Student Management, LLC, No. 

16-cv-359-PB, 2017 WL 3731025 (D. N.H. Aug. 29, 2017), is instructive. In that 
case, a group of bus drivers and student assistants filed a class action alleging 
the defendant failed to pay overtime in violation of the FLSA.  Citing Iqbal 
and Twombly, the Court held that to survive a motion to dismiss for failure to 
state a claim, the plaintiffs must make factual allegations sufficient to “state a 
claim which is plausible on its face.”  Id. at *2.  Then, citing Pruell, supra and 
Lundy, supra, the Court held that in order to survive a motion to dismiss in 
an FLSA case for overtime, each plaintiff has to sufficiently plead that they 
worked more than 40 hours in a “given workweek.”  Id. at *5.  The plaintiffs 
in that case alleged that the defendant “sometimes” shifted time from one work 
week to the next to avoid any workweek exceeding 40 hours and claimed that 
“when all time is properly counted” they regularly worked over 40 hours. This 
language was not sufficient to survive a motion to dismiss, as they did not 
identify a single week in which they actually worked more than 40 hours. Id. 
at *7.  A similar result was reached in Pruell, supra, in which allegation that 
“throughout their employment…,plaintiffs regularly worked over 40 hours in 



a week and were not compensated for such time” was held to be insufficient 
under the “plausibility” standards now binding on this Court. 

 
In this case, Plaintiffs’ allegations that they “frequently” work over 40 

hours “during periods” of time, or that “on average” they worked more than 
40 hours, also do not meet the applicable standard.      

 
 However, this motion to dismiss tactic only works if the plaintiff has been sloppy in the 
initial pleadings, failing to provide the factual details necessary to meet the requirements of Iqbal 
and Twombly and the FLSA case law interpreting them.  

Dissimilar Plaintiffs and Certification of the Class:  The FLSA allows collective actions 
if the putative plaintiff class members are “similar situated.” This generally means that they were 
hired to perform the same type of work with the same or similar positions or titles, and were 
compensated in the same fashion, i.e., without being paid for overtime.   

 
The 11th Circuit has made it clear that, at the conditional certification stage, the threshold 

for showing the putative plaintiffs are “similarly situated” is “lenient.”  While there is a “modest” 
or “fairly lenient” threshold showing required, it is a significant threshold, and this Court needs to 
“satisfy itself that there are other [alleged] employees…who desire to ‘opt-in’ and who are 
‘similarly situated’ with respect to their job requirements and with regard to their pay provisions.”  
Morgan v. Family Dollar Stores, Inc., 551 F.3d 1233, 1259 (11th Cir. 2008) (emphasis added). To 
maintain a collective action under the FLSA, “plaintiffs must demonstrate that they are similarly 
situated.”  Anderson v. Cagle’s, 488 F.3d 945, 952 (11th Cir. 2007); Morgan v. Family Dollar 
Stores, Inc., 551 F.3d 1233, 1258 (11th Cir. 2008). 

 
Before granting conditional certification or facilitating notice to putative class members, 

“a district court should satisfy itself that there are other [alleged] employees…who desire to ‘opt-
in’ and who are ‘similarly situated’ with respect to their job requirements and with regard to their 
pay provisions.” Dybach v. State of Florida Dept. of Corrections, 942 F.2d 1562, 1567 (11th Cir. 
1991); Morgan, supra at 1259; Pena v. Handy Wash, Inc., 28 F.Supp.3d 1289, 1294 (S.D. Fla. 
2014) (“In order to grant conditional collective action certification, the Court must, at a minimum, 
satisfy itself that there are other employees who (1) are similarly situated with regard to their job 
requirements and pay provisions, and who (2) desire to opt into the case.”). 

   
The Plaintiffs have “the burden of showing a ‘reasonable basis’ for [their] claim that there 

are other similarly situated employees.” Anderson, supra at 952; Morgan, supra at 1260; Pena v. 
Handy Wash, Inc., 28 F.Supp.3d 1289, 1294 (S.D. Fla. 2014) (“the plaintiff bears the burden of 
proving that she and the class she seeks to represent are similarly situated.”).  While the burden 
and standard for determining similarity at the initial conditional certification stage is “not 
particularly stringent,” “the similarities necessary to maintain a collective action under §216(b) 
must extend beyond the mere fact of job duties and pay provisions” and “there must be more than 
only counsel’s unsupported assertions that FLSA violations are widespread and that additional 
plaintiffs would come from other stores.” Morgan, supra at 1261-1262. 

 



“If the plaintiff does not satisfy her burden, the Court should decline the certification of a 
collective action ‘to avoid the stirring up of litigation through unwarranted solicitation’.”  Pena, 
supra at 1295. 

 
Moreover, “disparate factual and employment settings of the individual plaintiffs,” 

“procedural considerations” and “various defenses available to defendant[s] that appear to be 
individual to each plaintiff” are relevant factors in determining whether the similarities necessary 
to maintain a collective FLSA are present. Anderson v. Cagles, Inc., 488 F.3d 945, 953 (11th Cir. 
2007). Accord, Morgan, supra at 1261-1262. 

 
“Regarding the “similarly situated” requirement, Courts in this Circuit commonly consider 

five factors at the conditional certification stage:  (1) whether plaintiffs held the same job title; (2) 
whether they worked in the same geographic location; (3) whether the alleged violations occurred 
during the same time period; (4) whether plaintiffs were subject to the same policies and practices, 
and whether the policies and practices were established in the same manner and by the same 
decisionmaker; and (5) the degree to which the actions constituting the claim violations are 
similar.”  Pena, supra at 1296, citing Rojas v. Garda CL Se., Inc., 297 F.R.D. 669, 675 (S.D. Fla. 
2013).  

 
These factors provide some bases for contesting the motion for conditional certification or 

limiting the class. However, the courts have routinely granted even nationwide collective actions 
against major companies where their pay structures are similar across the nation, especially when 
that structure is established by the central headquarters for the company and applies to all 
employees or alleged independent contractors.  

 
The best potential for limiting the class is if the plaintiffs overreach and try to expand the 

class to include their supervisors or managers who may be exempt from the FLSA, who may have 
more professional or discretionary duties, or who may be compensated differently.  For example, 
in a case I recently handled as local counsel, one major retailer was successful in decertifying a 
collective action when it showed that the store managers at various locations had different duties 
and were compensated differently than mere sales staff at those stores.  However, the trial court in 
that case, under the very lenient conditional certification standards, had originally certified both 
the sales staff and the store managers as putative class members.  Only after significant discovery 
was the dissimilarity shown sufficient for the judge to decertify the collective action.  Despite the 
decertification, the remaining plaintiffs filed separate lawsuits all over the country, forcing the 
employer to defend cases in multiple venues, once again creating leverage in favor of the plaintiffs. 
However, in that case, the decertification of the class greatly diminished the number of the 
plaintiffs seeking overtime pay for three years.  

 
Of course, contesting the conditional certification motion has the benefit to the defendant 

of delaying for as long as it takes to process the motions the identification of putative class 
members and the sending out of a notice to all possible plaintiffs, thereby delaying their opt-in 
dates and potentially reducing the time for which they can recover overtime pay.   

 
The granting of a conditional certification is not necessarily the end of the road as to 

whether a collective action will go forward.  Once conditional certification is granted, discovery 



is available to develop the record, and the court entertains motions to decertify the class if the 
defendant can make a persuasive showing of dissimilarity. That process, however, can be very 
expensive, given that collective action plaintiffs are numerous and usually spread across the 
country. The deposition costs alone can be substantial. Also, the cost of trying to gather and 
analyze various business records to determine actual weekly time worked by each individual 
plaintiff can be exhausting unless the company has very organized time records recording actual 
time worked.  Anything less than punch clocks can be attacked as inaccurate by the plaintiff, who 
may claim that he or she only turned in 40 hours, but actually worked 10-20 hours more than that 
each week.  Unfortunately, the 11th Circuit puts the burden on the employer to keep accurate 
records and allows the employee or alleged independent contractor to estimate the hours if accurate 
time records are not available.   

 
However, the potential decertification of the class under a less lenient standard at the de-

certification stage may justify the extensive discovery necessary to show dissimilarity if the class 
numbers are significant and the stakes are high enough.  

 
Conceding Liability and Focusing on Limiting Damages:  If the potential class is fairly 

small, the company has very good records indicating definitively how many hours each employee 
or alleged misclassified independent contractor worked in each week, and the hours above 40 per 
week are relatively few and far between, the company may opt to concede liability, allow 
certification without objection, and focus the case solely on damages.  This is especially true if the 
plaintiffs have low hourly rates (higher than minimum wage, but lower than $15 per hour) and 
were short-term workers at the company.  The actual damages may be less than the attorney fees 
that would be generated and awarded to the plaintiffs if the case is fully and aggressively defended.   

 
In one case I handled, the plaintiffs claimed that they worked overtime every week and 

estimated that their overtime was at least 10 hours per week. The company had good records 
showing that most of the plaintiffs worked more than 40 hours per week only occasionally and that 
they were paid far more than their normal hourly rate because they were paid a very generous flat 
fee for certain portions of their work.  An actual accounting of the additional overtime pay they 
would have received had overtime been paid indicated a range of $25,000 to $50,000 in damages.  
Even doubled, that would indicate a judgment exposure of only $50,000 to $100,000.  If liability 
had been fully contested and litigated, attorney fees would have been three to four times the worst 
possible result. As a result, the case settled in mediation, and the company, while slightly poorer 
because of the settlement, is able to move forward with a purely hourly rate, plus overtime, pay 
structure to prevent future FLSA claims. And going forward, the employees actually receive less 
total pay, as the generous flat fee approach is no longer available to them.   

 
This approach is not recommended for cases in which the putative class is large, or if the 

company does not have very good records to rely on in definitively limiting the damages, or if the 
employer knows that its workers have been working many hours of overtime every week without 
being paid for it.  The numbers can add up very quickly if the number of putative plaintiffs exceed 
100, if they have high hourly rates, and/or if most of them have worked for the company for over 
three years.  

 



Judicial Estoppel: In some cases, especially if the FLSA hour and wage case is in 
retaliation for the company suing the allegedly misclassified independent contractor for violating 
a restrictive covenant, judicial estoppel may arise as a defense.   

 
In a recent case I handled, I sued in state court a series of independent contractors who 

terminated their independent contractor agreements en masse and violated their non-compete 
provisions by going to work for two competitors in their same territories.  Shortly after obtaining 
an injunction against the individual defendants and the two companies, a majority of the individual 
defendants countered by suing my client in federal court under the FLSA, claiming that they were 
“employees” and were not paid for overtime. However, in their Answers/Affirmative Defenses 
and at oral arguments on the motion for interlocutory injunction, their attorney repeatedly claimed 
that the defendants were independent contractors and that it would be unfair and an economic 
hardship for them to be enjoined.  This squarely raised the issue of judicial estoppel. 

 
Under the judicial estoppel doctrine “a party is precluded from asserting a claim in a legal 

proceeding that is inconsistent with a claim taken by that party in a previous proceeding.”  Burnes 
v. Pemco Aeroplex, Inc., 291 F.3d 1282, 1285 (11th Cir. 2002). “Judicial estoppel is an equitable 
concept intended to prevent the perversion of the judicial process.”  Id.  “The purpose of the 
doctrine is to protect the integrity of the judicial process by prohibiting parties from changing 
positions according to the exigencies of the moment.”  Id., citing In re Coastal Plains, 179 F.3d 
197, 205 (5th Cir. 1999) (“[t]he purpose of the doctrine is to protect the integrity of the judicial 
process by preventing parties from playing fast and loose with the courts to suit the exigencies of 
self-interest.”).  “The doctrine is designed to prevent parties from making a mockery of justice by 
inconsistent pleadings.” Burnes, at 1285.  As judicial estoppel protects the integrity of the judicial 
system, a showing of “individual prejudice” or “detrimental reliance” is not required.  Id. at 1286.6 

  
District Courts in Georgia have repeatedly applied and/or recognized this doctrine in FLSA 

cases and other employment-related claims.  See Kroll v. Home Depot U.S.A., Inc., 2003 WL 
23332905 (S.D. Ga. 2003) (FLSA case barred because of failure of Kroll to list FLSA claims on 
bankruptcy schedule of assets); In re Tysons Foods, 732 F. Supp. 2d 1363 (M.D. Ga. 2010) (Opt-
In Plaintiff class members were judicially estopped from asserting FLSA claims not disclosed in 
bankruptcy proceedings); Brown v. Winn-Dixie Stores, 2016 WL 3443918 (S.D. Ga. 2016) 
(inconsistent position taken in bankruptcy court judicial estopped both FLSA and FMLA claims); 
Stuart v. Resurgens Risk Mgmt., 2013 WL 2903571 (N.D. Ga. 2013) (recognizing that “judicial 
estoppel is an equitable doctrine that precludes a party from asserting a claim in a legal proceeding 
that is inconsistent with a claim taken by that party in a previous proceeding” and that such doctrine 
applies to FLSA cases, but declining to apply it only because, unlike in this case, the inconsistent 
position in the prior proceeding was immediately rectified and corrected).  

6 Several 11th Circuit opinions suggest that one factor in the judicial estoppel analysis is whether 
the prior inconsistent statement was made under oath.  However, recent decisions have made it 
clear that the rule is flexible such that inconsistent positions taken in discovery, consent decrees, 
or in pleadings, motions or hearings, even if not technically under oath, are sufficient to invoke 
judicial estoppel.  See Ward v. AMS Servicing, LLC, 606 Fed. Appx. 506 (11th Cir. 2015), 
affirming Final R&R approved below in Ward v. AMS Servicing, 2014 WL 11444092 (N.D. Ga. 
2014); Coca-Cola Co. v. Pepsi-Cola Co., 500 F. Supp. 2d 1364 (N.D. Ga. 2007).  



In my case, all the Opt-In Plaintiffs averred in their Answers that they performed 
“independent contractor services.” Those Answers were never withdrawn. Their attorney 
repeatedly represented in open court that they were “independent contractors” not subject to 
“employee-type” non-compete restrictions. The hearing transcript contained at least thirteen 
references to his clients as independent contractors. Thus, the inconsistent statements were clearly 
intentional and persistent, unquestionably justifying the application of judicial estoppel.  

 
Unfortunately, in the federal FLSA case, despite my raising judicial estoppel as a threshold 

legal issue in a Motion to Dismiss and in response to the defendants’ Motion for Conditional 
Certification (with the hearing transcript and Answers certified so as to be admissible by judicial 
notice), the Court deferred ruling on the judicial estoppel issue and the case settled before that 
issue was ever ruled on.  However, I believe that it should have been ruled on as a threshold issue, 
as it was a dispositive motion based on the undisputed judicial record, and it showed that the FLSA 
case was a fraud on the court.  Yet, the Court followed 11th Circuit precedent in delaying any 
rulings on the merits of the case until after conditional certification was considered.  Ultimately, I 
believe this issue would have eliminated a significant number of the plaintiff class. 

 
Failure to Raise Compulsory Counterclaims in Related Case:  If the employer sues first 

and the employees or independent contractors retaliate with an FLSA case after answering the 
employer’s case without including an FLSA claim as a counterclaim, it is possible that the FLSA 
action could be dismissed for failure to raise it as a compulsory counterclaim in the first case. The 
facts and sequence have to line up perfectly for this defense to work. 

 
In a recent case I litigated, the allegedly misclassified independent contractors failed to 

raise any FLSA claims in response to a prior suit filed against them in state court.  They later filed 
suit in federal court alleging they were “employees” under the FLSA and seeking overtime 
compensation.  Because they had raised overtime compensation issues in defending the state court 
action, I was able to file a Motion to Dismiss for Failure to File Compulsory Counterclaims in the 
FLSA action. Specifically, their attorney in the TRO hearing, argued that because his clients were 
independent contractors, it was “not fair” to treat them as employees as “they want them to work 
overtime and not pay them” and “they don’t pay overtime to”.  That argument occurred before 
their Answers, so they clearly knew of their alleged FLSA claims at the time they filed their 
Answers without including any FLSA counterclaims. Thus, it was clear the FLSA issues were 
raised as defensive strategy in the prior state court action without filing the claim as a compulsory 
counterclaim.  

 
Thus, I argued that a “logical relationship” was asserted, making the FLSA counterclaim 

compulsory under Georgia law. Because the failure to file the compulsory counterclaim was a 
failure in state court in Georgia, Georgia case law as to compulsory counterclaims applies.  

 
Under O.C.G.A. § 9-11-13(a): “A pleading must state as a counterclaim any claim that – 

at the time of its service – the pleader has against an opposing party if the claim: (A) arises out of 
the transaction or occurrence that is the subject matter of the opposing party’s claim; and (B) does 
not require adding another party over whom the court cannot acquire jurisdiction.” “Failure to 
timely file a compulsory counterclaim results in the claim being barred.” American Med. Trans. 



Group, Inc. v. Glo-An, Inc., 235 Ga. App. 464, 467 (1998) (failure to file a potential set-off claim 
as a compulsory claim bars that claim).  For each defendant in the state court action, their FLSA 
claim was a potential defense or set-off to the damages claims against them.  Thus, the FLSA claim 
had to be raised when they filed their Answers in the state court action or be forever lost under the 
doctrine of res judicata.7 

  
 In P&J Truck Lines, v. Canal Ins., 148 Ga. App. 3, 4 (1978), an insured sued its insurer for 
coverage for a truck accident.  After the insurer denied liability but lost the trial, the insurer sued 
its insured for recoupment of refunded premiums and the trial court granted that recoupment. 
However, the Court of Appeals reversed, holding that the claim for premiums was “logically 
related” to the underlying claim and that the insurer’s failure to seek the premiums as a compulsory 
counterclaim “precluded it from attempting to assert said claim in a separate, second litigation.” 
Id. The Court explained that the term “occurrence” or “same transaction” in O.C.G.A. § 9-11-13 
(a) has been given a “broad and realistic interpretation by the courts….  Any claim that is logically 
related to another claim that is being sued on is properly the basis for a compulsory counterclaim.”  
Id. (Emphasis added).  P&J Truck Lines was followed in Southern Jam v. Robinson, 675 F.2d 94 
(5th Cir. 1982). 
 
 This “broad test” for compulsory counterclaims under Georgia law was further confirmed 
in Tronitec v. Shealy, 249 Ga. App. 442, 445 (2001), in which the plaintiffs sued the defendants 
for slander. The defendants counterclaimed for misappropriation of property. The Court held that 
the counterclaim was a compulsory counterclaim because both claims concerned common facts as 
to whether the plaintiffs improperly took property from Tronitec when they formed a competing 
company.  Id. at 442. See also Akin v. PAFEC Ltd., 991 F.2d 1550 (11th Cir. 1993) (applying 
Georgia law and holding that a claim by minority shareholders that the parent corporation 
mismanaged its subsidiary was a compulsory counterclaim to the action brought by the parent 
corporation to recover a royalty debt, and thus was barred under the “logical relationship” test in 
the “broad sense in which Georgia courts have defined that term” and the doctrine of res judicata). 
 
 In my case, there were obvious common facts and a “logical relationship” between the 
claims because the Opt-In plaintiffs in the FLSA case had raised whether they were independent 
contractors or employees and whether they should have been paid overtime in their affirmative 
defenses and arguments in the state court action.  They then raised the same issues in the FLSA 
case. This necessarily showed an overlap in the claims and a “logical relationship” between the 
competing claims for damages.   
 

Thus, I argued that the FLSA claim for damages must be deemed a compulsory 
counterclaim under Georgia’s broad test and that the FLSA collective action claim sought by these 
Opt-In Plaintiffs was barred under O.C.G.A. § 9-11-13(a) and res judicata.  Unfortunately, this 
issue was not decided by the Court before the case was settled, so we do not know what the 

7 FLSA claims are allowed in state court under concurrent jurisdiction. See 29 U.S.C. § 216(b) 
(such claims can be brought “in any Federal or State court of competent jurisdiction.”); Bell 
Aircraft Corp. v. Anderson, 73 Ga. App. 633 (1946); Wilkins v. Renault Southwest, Inc., 227 
F.Supp. 647 (N.D. Tex. 1964) (concurrent jurisdiction).    
 



outcome of this argument would have been.  However, I believe the argument had substantial merit 
and had a significant likelihood of success.  

 
Early Mediation:  Judge Batten in the Northern District of Georgia has a Standing Order 

in FLSA cases which requires the early mediation of all FLSA cases assigned to him (within 60 
days of the filing of an extra Statement of Claims also required by his Order).  I suspect that his 
Standing Order has resulted from the recent influx of so many FLSA collective action cases and 
is designed to winnow that number down either by settlement or the failure of the plaintiffs to 
sufficiently state their claims under the heightened federal standards for pleading. 

 
I am a strong proponent of mediation and ADR in general and have an active practice as a 

mediator, but early mediation in these types of cases can be problematic unless the plaintiffs and 
their attorneys are looking for a very modest, quick hit themselves and to move on.  However, if 
they are insisting on a collective action and the plaintiff’s attorney has hundreds of thousands of 
attorney fee dollars in his or her sights, early mediation is doomed to failure.   

 
First, in many FLSA cases, there are too many unknown variables early on in the case. The 

pleadings are commonly very general with few, if any, specifics as to the actual hours per week 
worked or the amount of damages sought.  There may be a dozen or so early Opt-in Plaintiffs, but 
the actual number of putative collective action plaintiffs or which ones of those may ultimately opt 
into the case is unknown.  Unless there are very accurate and carefully preserved time records, the 
amount of overtime involved will also be unknown and highly disputed.  Even if the records are 
good, extensive accounting analysis is usually needed to summarize the potential damages.  Thus, 
the level of actual dollar exposure is almost impossible to predict at the early stages.  If conditional 
certification is denied, the damages will most likely be minimal.  Motions to Dismiss for failure to 
state a claim will normally not be decided within 60 days of pleadings and the client may not want 
to incur significant expert forensic accounting expense before knowing whether the case will go 
forward.   

 
Second, the plaintiffs will always come in to the early mediation with stars in their eyes.  

They will have been convinced that that they can get thousands of dollars based on theoretical 
amounts of overtime, doubled by statute and going back for three years. Many times, in calculating 
the potential exposure for the employer, the plaintiff’s attorney will assume that the plaintiff 
worked overtime a certain amount every week that he or she worked for the defendant, thereby 
creating an unreasonable expectation of a huge recovery which simply is not realistic.   

 
Third, so long as putative plaintiffs are out there but have not yet opted in, the defendant 

employer has no incentive to settle on any class basis, as those claims are reducing as every day 
passes.  Only if the current plaintiffs and their attorney are prepared to accept a very small amount 
and to drop any collective action claim will early mediation work. 

 
Fourth, there may be counterclaims against some of the plaintiffs which may not yet be 

fleshed out, but which would be offsets against any overtime damages. I have a pending case in 
which many of the plaintiffs either falsified time records and thereby defrauded the company or 
continued to use company credit cards for personal items after being terminated, thereby making 
them liable for unauthorized credit card use, fraud, embezzlement, and/or conversion potentially 



exposing them to attorney fees and punitive damages, as well as potential criminal action (though 
that cannot be ethically raised in settlement discussions).  Frequently, these types of claims also 
have not been fully developed within 60 days of the pleadings, and thus, the amount of appropriate 
offsets may not be available with any certainty at the time of an early mediation.      

 
If the employer knows that it has a losing case with substantial damages, there will always 

be an incentive to settle as early as possible in order to keep the plaintiff’s attorney fees low.  
However, generally, that knowledge comes after conditional certification, after the number of opt-
in plaintiffs is established, and after a thorough review and analysis of the work and time records 
can be completed.  

 
I believe that mediation is more likely to be successful after all these variables are better 

known.  Only then will the employer have the information necessary to properly evaluate the case 
and its exposure.  But the longer it goes without settling, the higher will be the attorney fees 
demand, which in many cases can dwarf the actual damages.  So, it may be very expensive to get 
to the point of having sufficient information to evaluate the case, not only because of the 
employer’s own attorney fees, but because of the plaintiffs’ attorney fees multiplying over time.  
Determining the best time to mediate and settle the case can be difficult, but in most cases, unless 
the defendant company is successful early on in dismissing the case or limiting the exposure, the 
case likely will settle at some point just because of the potential exposure not only to hundreds of 
plaintiffs over three years but also for the double damages and attorney fees. The FLSA and the 
holdings of the 11th Circuit which make certification so lenient initially provide the plaintiffs with 
such early leverage and employers with such huge potential exposure that most of these cases settle 
sooner than later.     

 
Approval of Settlements and Releases: If a settlement can be reached, it must be 

approved by the Court. Releases of FLSA claims are generally not enforced if not approved by a 
Court. The amount or percentage of attorney fees to be paid to the plaintiffs’ attorneys also needs 
to be approved by the Court.  Generally, the Court will approve the terms of the settlement unless 
there is a huge imbalance between the amount paid to plaintiffs and their attorneys, but it is 
important to show that the amount of attorney fees has been reasonable under all the circumstances.       
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O R D E R 

 This case comes before the Court on the following motions: 

Defendant High Tech Rail and Fence, LLC’s motion [10] to dismiss 

Plaintiff Brandon Campbell’s second amended complaint [7] alleging 

violations of the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201 et 

seq.; Campbell’s motion [40] for conditional certification; and Campbell’s 

motion [37] for an extension of time to serve Defendants David Moffat 

and Curtis L. Whitaker, II.   



I. High Tech’s Motion [10] to Dismiss for Failure to State a 
Claim 
 
A. Plaintiffs Fail to Adequately Allege an FLSA Violation 

 
High Tech has moved to dismiss Plaintiffs’ first and second 

amended complaints. There are numerous issues raised in High Tech’s 

brief,1 but the issues that remain at this point boil down to the question 

of which pleading standard governs Plaintiffs’ complaint. High Tech 

argues that the standards in Bell Atlantic Corp. v. Twombly, 550 U.S. 

544 (2007), and Ashcroft v. Iqbal, 556 U.S. 662 (2009), apply. Plaintiffs 

respond that under Eleventh Circuit precedent, a different pleading 

standard applies. The Court agrees with High Tech, and in so doing 

declines to follow the Eleventh Circuit’s unpublished, pre-Iqbal decision 

in Secretary of Labor v. Labbe, 319 F. App’x 761 (11th Cir. 2008).  

This Court has held on a number of occasions that the plausibility 

pleading standard famously identified in Twombly was extended by the 

Supreme Court to apply to all civil actions. See, e.g., Rogers v. City of 

1 The second amended complaint has now been properly served on High Tech, 
see [12]. Therefore, the Court does not need to address the motion to dismiss as it 
pertains to the first amended complaint or improper service of the second amended 
complaint. 



Atlanta, 214 F. Supp. 3d 1314, 1318 (N.D. Ga. 2016) (citing the 

Twombly-Iqbal pleading framework and stating, “It is well settled that 

these pleading standards apply in all civil cases” (emphasis added)); 

Dorsey v. Ga. Dep’t of State Road & Tollway Auth., 1:09-cv-1182-TWT, 

2009 WL 2477565, at *6 n.7 (N.D. Ga. Aug. 10, 2009) (“Although the 

Twombly standard was announced in an antitrust context, the Supreme 

Court recently clarified that the Twombly standard applies to all civil 

cases.” (citing Iqbal, 556 U.S. at 684)).  

While it is true that Labbe held that Twombly’s plausibility 

pleading standard did not apply to FLSA cases, the Court departs from 

this unpublished Eleventh Circuit case for two reasons. First, the Court 

is not bound by an unpublished Eleventh Circuit opinion. ELEVENTH 

CIR. R. 36-2 (“Unpublished opinions are not considered binding 

precedent, but they may be cited as persuasive authority.”).  

Second, even though Labbe may be cited as persuasive authority, 

the Court does not find it persuasive here. Labbe was decided prior to 

Iqbal, in which the Supreme Court clarified that Twombly was based on 

its “interpretation and application of Rule 8.” Iqbal, 556 U.S. at 684. 



“That Rule in turn governs the pleading standard ‘in all civil actions 

and proceedings in the United States district courts.’” Id. (quoting FED. 

R. CIV. P. 1). “Twombly expounded the pleading standard for ‘all civil 

actions[.]’” Id. Accordingly, the Court finds that Labbe conflicts with the 

Supreme Court’s ruling in Iqbal, and must therefore be departed from, 

even in an FLSA case. Accord Cooley v. HMR of Ala., Inc., 259 F. Supp. 

3d 1312, 1318–19 (N.D. Ala. 2017), appeal docketed, No. 18-10657 (11th 

Cir. Feb. 21, 2018) (departing from Labbe in part because it “was 

decided prior to Iqbal”). Now that Iqbal has confirmed that satisfying 

Twombly-Iqbal is the sine qua non of stating a claim under Rule 8, the 

Court must analyze all civil claims in light of their requirements—this 

FLSA action included. 

Many courts faced with a post-Iqbal 12(b)(6) challenge to an FLSA 

complaint have taken the approach utilized in Lundy v. Catholic Health 

System of Long Island, 711 F.3d 106 (2d Cir. 2013). Lundy held that “in 

order to state a plausible FLSA overtime claim, a plaintiff must 

sufficiently allege 40 hours of work in a given workweek as well as some 

uncompensated time in excess of the 40 hours.” 711 F.3d at 114. Lundy 



rejected a complaint that used words like “occasionally,” 

“approximately,” or “typically” to describe the plaintiff’s allegations of 

periods of undercompensated overtime; there were no concrete 

averments that made it plausible—as opposed to speculative—that the 

plaintiffs had worked more than forty hours in a given workweek for 

which they were not compensated. The Plaintiffs’ allegations only made 

it possible, not plausible, that they had been underpaid. As a result, the 

Lundy complaint failed to state a claim. 

Similarly, Plaintiffs use loose, generalized verbiage to describe the 

alleged underpayment scheme in this case. For example, Plaintiffs 

allege that they were underpaid “[d]uring periods throughout the last 

three years,” but do not identify any given workweeks in which this 

occurred. [7] ¶ 30. They also state, “Plaintiffs have frequently worked 

more than 40 hours per week without being paid overtime 

compensation.” Id. ¶ 29 (emphasis added). But this does little more 

than repackage the words of the FLSA—it does not readily demonstrate 

how these particular plaintiffs, and the class they purport to represent, 

were subjected to a violation of the FLSA.  



As other courts following Lundy have recognized, an FLSA 

plaintiff is required “to plead facts demonstrating that he worked more 

than forty hours in a given workweek without being compensated for the 

overtime hours worked during that workweek.” Cooley, 259 F. Supp. 3d 

at 1319 (emphasis added) (citing cases from the second, third, fourth, 

and ninth circuits); Stafflinger v. RTD Constrs., Inc., No. 6:15-cv-1564-

Orl-40TBS, 2015 WL 9598825, at *2 (M.D. Fla. Dec. 14, 2015). Here, 

Plaintiffs have not shown that in a given workweek—that is, in a 

discreet work period as opposed to a large span of time containing 

numerous workweeks—they were not paid overtime. Without more 

factual meat on the bones, the complaint’s averments do not rise to the 

level of plausibility required by Twombly and Iqbal. 

Moreover, the Court is not convinced that averaging the total 

hours of overtime worked by all Plaintiffs satisfies either the Twombly-

Iqbal requirements or the Court’s FLSA standing order, see generally 

[5]. It is not plausible that the average number of overtime hours 

worked by all Plaintiffs is an appropriate measurement of each 

Plaintiff’s underpaid overtime.   



The average represents only each individual Plaintiff’s share of 

the larger pool of uncompensated hours for the putative class (at this 

point, this appears to be a guesstimate), prior to class certification. This 

is jumping the gun. The Court’s standing order requires information as 

to each Plaintiff. It is from this individual-level information that the 

class-wide injury is later ascertained; but first, the individual-level 

information is required. Put another way, the plaintiffs make the class, 

the class does not make the plaintiff. 

B. Plaintiffs Fail to Adequately Plead Interstate 
Commerce 
 

High Tech also asserts that Plaintiffs’ complaint falls short 

because it does not adequately allege that High Tech was engaged in 

interstate commerce, which is essential to show that the FLSA applies. 

See Freeman v. Key Largo Volunteer Fire & Rescue Dep’t, 494 F. App’x 

940, 942 (11th Cir. 2012) (“To state a claim for failure to pay minimum 

(or overtime) wages under the FLSA, a plaintiff must demonstrate that 

(1) he is employed by the defendant, (2) the defendant engaged in 

interstate commerce, and (3) the defendant failed to pay him minimum 

or overtime wages.”); see also Gates v. Khokhar, 884 F.3d 1290, 1296 



(11th Cir. 2018) (stating motion to dismiss standard). This is often 

referred to as “FLSA coverage.”  

There are two types of FLSA coverage. “First, an employee may 

claim ‘individual coverage’ if the employee regularly and directly 

participates in the actual movement of persons or things in interstate 

commerce.” Freeman v. Willie A. Watkins Funeral Home of Riverdale, 

Inc., 1:16-cv-377-WSD, 2017 WL 66824, at *3 n.6 (N.D. Ga. Jan. 5, 

2017) [hereinafter Willie A. Watkins] (quoting Josendis v. Wall to Wall 

Residence Repairs, Inc., 662 F.3d 1292, 1298 (11th Cir. 2011)). “Second, 

an employee may claim ‘enterprise coverage’ if his employer (1) is in an 

enterprise engaged in commerce or in the production of goods for 

commerce and (2) has gross volume sales or business of at least 

$500[],000 annually.” Id. (quoting Josendis, 662 F.3d at 1298–99). 

Plaintiffs’ second amended complaint does not set forth a claim for 

individual liability, as there is no indication that High Tech’s employees 

directly and regularly interact in interstate commerce—other than a 

conclusory restatement of the statutory interstate-commerce 

requirement.  



Nor does Plaintiffs’ second amended complaint adequately allege 

enterprise coverage. It merely reiterates the requisite legal elements, 

which as the Court has already explained supra, does not satisfy the 

pleading requirements set forth in Twombly and Iqbal. As in Willie A. 

Watkins, Plaintiffs’ complaint “provides no factual allegations about the 

‘goods or materials’ or the ‘equipment/tools’ or how they are related to 

interstate commerce.” 2017 WL 66824, at *4; see also id. (citing similar 

cases).  

Accordingly, the Court finds that Plaintiffs have thus far only 

made bare-bone recitations of the legal elements of an FLSA collective 

action. Plaintiffs have also failed to properly allege that High Tech is an 

employer engaged in interstate commerce. These two shortcomings are 

fatal to their second amended complaint, and therefore, the Court is 

compelled to dismiss these claims.  

Plaintiffs have, however, requested leave to file a third amended 

complaint. The Court will allow Plaintiffs to amend solely because this 

decision involved an unsettled question of which pleading standard 

applied to FLSA actions in this circuit. High Tech will have fourteen 



days from the filing of Plaintiffs’ third amended complaint to file a 

responsive pleading. 

II. Plaintiffs’ Motion [37] for an Extension of Time 

Plaintiffs have moved for an extension of time to serve their 

second amended complaint [7]2 on the two individual Defendants. 

Federal Rule of Civil Procedure 4(m) requires that service of a 

complaint be made within ninety days of filing; otherwise, the action 

must be dismissed except upon a showing of good cause. Plaintiffs 

assert that they have demonstrated good cause. The Court agrees. 

Plaintiffs bear the burden of demonstrating the existence of good 

cause for missing the deadline provided in Rule 4(m). Durgin v. Mon, 

659 F. Supp. 2d 1240, 1258 (S.D. Fla. 2009) (“To demonstrate good 

cause, [Plaintiffs] must offer evidence that [they] (1) [have] proceeded in 

2 Filing an amended complaint does not restart the Rule 4(m) time period. 
Haygood v. Orange Cty. Pub. Sch., No. 6:16-cv-2105-Orl-37GJK, 2017 WL 4242035, 
at *4 (M.D. Fla. Sept. 25, 2017) (“Where a plaintiff files an amended complaint, the 
Eleventh Circuit has held that the ninety-day time period provided for in Rule 4(m) 
does not begin anew, unless the amended pleading adds a new defendant not 
previously named in the original complaint.”) (citing Lindley v. City of Birmingham, 
452 F. App’x 878, 880 (11th Cir. 2011)). More than 90 days have elapsed since 
Plaintiffs’ complaint was filed on January 12, 2018. 



good faith; (2) [have] a reasonable basis for noncompliance[;] and (3) the 

basis for the delay was more than simple inadvertence or mistake.”) 

Here, Plaintiffs have shown that they have proceeded in good 

faith. They appear to have been earnestly seeking to serve the un-

served Defendants but have been unsuccessful for a number of reasons. 

There is also no suggestion that the lack of service is due to 

gamesmanship or other improper motive.  

Plaintiffs have attempted to obtain a waiver through mailing and 

service of requests for waivers under Rule 4(d) upon High Tech, for 

which Defendants work. Though High Tech objects that this is not 

proper service of a waiver, there is nothing that suggests that this effort 

was not an “other reliable means” by which to notify Defendants that 

Plaintiffs were requesting a waiver. FED. R. CIV. P. 4(d)(1)(G).  

 Plaintiffs have also hired a third-party process server “to locate 

and serve the individual defendants.” [37] at 5. All to no avail. Even 

more telling of Plaintiffs’ efforts (and lack of culpability for the delay) is 

that the hired process server attempted on multiple occasions to serve 

Defendant Whitaker at his home at a time when someone was home, 



and there has been no answer at the gate. All of these efforts are 

sufficient to show a reasonable basis for the delay that, at this point, 

seems to be due to at least one of the Defendants’ attempts to avoid 

service.3 

The Court will grant Plaintiffs a sixty-five-day extension from the 

date of this Order to serve their third amended complaint upon the two 

individual Defendants. 

III. Conclusion 

High Tech’s motion [10] to dismiss is granted. Plaintiffs are 

ordered to file a third amended complaint within fourteen days; 

Defendants have fourteen days from Plaintiffs’ filing to file a responsive 

pleading. Plaintiffs’ motion [37] for extension of time is also granted. 

Plaintiff has sixty-five days to serve its third amended complaint upon 

Defendants Moffat and Whitaker. And High Tech is ordered to provide 

the last-known addresses it has for Moffat and Whitaker to Plaintiffs. 

3 For example, Plaintiffs’ process server attempted service at Whitaker’s 
address, while people appeared to be home, but no one answered the door. Moffat 
and Whitaker have a duty to waive service under Rule 4(d)(2), and failure to do so 
may result in their having to pay Plaintiffs’ costs and attorney’s fees associated with 
their attempts to serve them. 



Finally, the Court denies as moot Plaintiffs’ motion [40] for 

conditional certification, as it relates to the now-dismissed second 

amended complaint.  

IT IS SO ORDERED this 17th day of May, 2018. 

 

____________________________________ 
Timothy C. Batten, Sr. 
United States District Judge 
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