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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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AGENDA
Presiding:
Leron E. Rogers, Lewis Brisbois Bisgaard & Smith LLP, Atlanta, GA
Charmaine D. Smith, Greenberg Traurig LLP, Atlanta, GA
7:30	
REGISTRATION AND CONTINENTAL BREAKFAST
		 (All attendees must check in upon arrival. A jacket or sweater is recommended.)
8:10	
WELCOME AND PROGRAM OVERVIEW
		
Leron E. Rogers, Lewis Brisbois Bisgaard & Smith LLP, Atlanta, GA
		
Charmaine D. Smith, Greenberg Traurig LLP, Atlanta, GA
8:20	
REVIEWING NEW LEGISLATION & EMERGING TRENDS
		
Moderator: Tammy Hurt, Placement Music, Atlanta, GA
		
Panelists:
		 B. Jacob “Jake” Phillips, Greenberg Traurig LLP, Atlanta, GA
		
Peter Stathopolous, Picture It Productions, Atlanta, GA
		
Jonathan D. Goins, Lewis Brisbois Bisgaard & Smith LLP, Atlanta, GA
9:20	
SMALL BUSINESS LAW FOR ARTISTS
		
Moderator: Rebecca S. Sergay, University Attorney,
		 Savannah College of Art and Design, Atlanta, GA
		
Panelists:
		 Keisha Perry Walker, The Perry Law Group, Atlanta, GA
		
Nancy Prager Cohen, Cohen Cooper Estep & Allen LLC, Atlanta, GA
		
Steven S. “Steve” Sidman, Carlton Fields PA, Atlanta, GA
10:20	
BREAK
10:30	
IP CONSIDERATIONS IN THE PRODUCTION LIFE CYCLE
		
Moderator: Elizabeth D. “Liz” Wheeler, Senior Counsel, UP TV, Atlanta, GA
		
Panelists:
		 Melissa C. Howard, Senior Counsel, Turner Broadcasting System, Inc., Atlanta, GA
		
Kelly MacLanahan, Senior Counsel, Turner Broadcasting System, Inc., Atlanta, GA
		
Ronald L. “Ron” Barabas, Director, Business and Legal Affairs,
		 The Weather Channel, Atlanta, GA
11:30	
ADJOURN
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3ODLQWLII&XUWLV-DPHV-DFNVRQ,,, ³3ODLQWLII´RU³0U-DFNVRQ´ UHVSHFWIXOO\VXEPLWVWKLV
0HPRUDQGXPRI/DZLQ6XSSRUWRIKLV0RWLRQIRU3DUWLDO6XPPDU\-XGJPHQWRQWKHLVVXHRI
OLDELOLW\ ³0RWLRQ´  DJDLQVW 'HIHQGDQW :LOOLDP /HRQDUG 5REHUWV ,, ³'HIHQGDQW´ RU ³0U
5REHUWV´  WRJHWKHU ZLWK 3ODLQWLII WKH ³3DUWLHV´  SXUVXDQW WR )HG 5 &LY 3  DQG VWDWHV DV
IROORZV
35(/,0,1$5<67$7(0(17
$VLVFOHDUO\VHWIRUWKLQWKH$PHQGHG&RPSODLQW3ODLQWLII¶VFODLPFHQWHUVRQ'HIHQGDQW¶V
XQODZIXODSSURSULDWLRQRI0U-DFNVRQ¶VQDPHYRLFHDQGLGHQWLW\LQDPL[WDSHZKLFK'HIHQGDQW
UHOHDVHGIRUIUHHRQWKH,QWHUQHWDGYHUWLVLQJWKHLPPLQHQWVDOHRI'HIHQGDQW¶VFRPPHUFLDODOEXP
Black Market ³Black Market´RU³$OEXP´ RQZKLFK0U-DFNVRQGRHVQRWDSSHDUDQGLVLQQR
ZD\FRQQHFWHG7KHUHFRUGHVWDEOLVKHVWKHVHDOOHJDWLRQVDVLQGLVSXWDEOHIDFWVDQGWKHFDVHLVULSH
IRU D GHWHUPLQDWLRQ RI 'HIHQGDQW¶V OLDELOLW\ IRU WKLV PLVDSSURSULDWLRQ RI 0U -DFNVRQ¶V ULJKW RI
SXEOLFLW\  ,Q HDUO\ XQVXFFHVVIXO PRWLRQ SUDFWLFH DQG VLQFH 'HIHQGDQW KDV DWWHPSWHG WR
PLVFKDUDFWHUL]HWKHPL[WDSHDVDVLPSOHFDVHRI³VDPSOLQJ´DQGKDVDUJXHGWKDWKLVXVHRI0U
-DFNVRQ¶V QDPH YRLFH DQG LGHQWLW\ ZDV SXUHO\ DUWLVWLF H[SUHVVLRQ 7KH XQFRQWURYHUWHG UHFRUG
KRZHYHUHVWDEOLVKHVWKDWWKHPL[WDSHZDVDEODWDQWFRPPHUFLDODGYHUWLVHPHQWOHJDOO\QRGLIIHUHQW
IURPDQ\FRPPHUFLDOIRUDSURGXFWZKLFKUHTXLUHVSHUPLVVLRQIRUWKHXVHRIDFHOHEULW\¶VULJKWRI
SXEOLFLW\
$V H[SODLQHG LQ GHWDLO LQ WKH $PHQGHG &RPSODLQW %DQNU 'NW 1R   'HIHQGDQW
XQODZIXOO\ XVHG 0U -DFNVRQ¶V QDPH LGHQWLW\ DQG YRLFH IRU KLV RZQ SHFXQLDU\ DGYDQFHPHQW



$PL[WDSHFDQEHVWEHGHILQHGDV³DFRPSLODWLRQRIVRQJVRUUHPL[HVWKDWDUWLVWVSXWRXWWRWKHLUIDQVDVDSURPRWLRQ
RU WR HDVH WKH DQ[LHW\ IURP D ORQJ SHULRG RI VLOHQFH´ KWWSVZZZGDLO\GRWFRPXSVWUHDPGLIIHUHQFHEHWZHHQ
PL[WDSHDQGDOEXP

([WHQVLYHIDFWGLVFRYHU\KDVDOUHDG\WDNHQSODFHDQGIDFWGHSRVLWLRQVFRQFOXGHGE\-DQXDU\DVSHUWKH
-RLQW0RWLRQIRU([WHQVLRQRI'HDGOLQHVRUGHUHGE\WKH&RXUW'NW1RV7KHSDUWLHVDUHQRZHQJDJHGLQ
H[SHUWGLVFRYHU\UHJDUGLQJGDPDJHV
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VSHFLILFDOO\WRVHOOKLV$OEXP±Black Market'HIHQGDQW¶VDFWLRQVDUHDQH[SOLFLWYLRODWLRQRI
3ODLQWLII¶V ULJKW RI SXEOLFLW\ XQGHU &RQQHFWLFXW FRPPRQ ODZ ZKLFK SURYLGHV WKDW RQH ZKR
DSSURSULDWHVWRKLVRZQXVHRUEHQHILWWKHQDPHRUOLNHQHVVRIDQRWKHUIRUDFRPPHUFLDOSXUSRVHLV
VXEMHFWWROLDELOLW\See Herring v. Signs 1R&9&9&RQQ6XSHU
/(;,6DW  &RQQ6XS&W :KHUHWKHSODLQWLIIFODLPVKHUOLNHQHVVZDVXVHGZLWKRXW
KHUFRQVHQWIRUFRPPHUFLDOSXUSRVHVVXFKDQH[SURSULDWLRQLVGHHPHGWREHDSULPHH[DPSOHRI
DQLQYDVLRQRISULYDF\  Benn v. Playskool, Inc1R'1&96&RQQ6XSHU
/(;,6  DW  &RQQ 6XS &W 0DUFK    ³7KHUH DUH IRXU FDWHJRULHV RI LQYDVLRQ RI
SULYDF\  XQUHDVRQDEOHLQWUXVLRQXSRQWKHVHFOXVLRQRIDQRWKHU  appropriation of the other’s
name or likeness  XQUHDVRQDEOHSXEOLFLW\JLYHQWRWKHRWKHU¶VSULYDWHOLIHDQG  SXEOLFLW\WKDW
XQUHDVRQDEO\SODFHVWKHRWKHULQDIDOVHOLJKWEHIRUHWKHSXEOLF´  HPSKDVLVDGGHG 
7KHGRFXPHQWVDQGWHVWLPRQ\LQWKLVFDVHLQGLVSXWDEO\SURYHWKHWKUHHHOHPHQWVQHFHVVDU\
WRVXFFHHGRQDFODLPIRUPLVDSSURSULDWLRQRIWKHULJKWRISXEOLFLW\ L 3ODLQWLII¶VQDPHDQGLGHQWLW\
KDYHVWURQJFRPPHUFLDOYDOXH LL 'HIHQGDQWGHOLEHUDWHO\XVHG3ODLQWLII¶VQDPHDQGYRLFHIRUKLV
RZQFRPPHUFLDOEHQHILWDQG LLL 'HIHQGDQWGLGQRWUHFHLYH3ODLQWLII¶VDXWKRUL]DWLRQIRUVXFKXVH
)LUVW 3ODLQWLII KDV SURGXFHG QXPHURXV OLFHQVLQJ DQG HQGRUVHPHQW GHDOV LOOXVWUDWLQJ WKH
LPPHQVH YDOXH KLV QDPH YRLFH DQG LGHQWLW\ FDUU\ ,PSRUWDQWO\ RQO\ 3ODLQWLII FDQ SURYLGH WKH
UHTXLVLWHDSSURYDOWROLFHQVHWKHXVHRIKLVQDPHYRLFHRUOLNHQHVV /RFDO5XOH D  6WDWHPHQW
RI8QGLVSXWHG0DWHULDO)DFWVDVWR3ODLQWLII¶V0RWLRQIRU6XPPDU\-XGJPHQW ³62)´ DW
 6HFRQGWKHVRQJDWLVVXH³,Q'D&OXE)W&HQW´ ³WKH3URPR´ PDNHVXVHRI3ODLQWLII¶V
QDPHLGHQWLW\DQGYRLFHZKLOHUHSHDWHGO\DGYHUWLVLQJWKHQDPHDQGXSFRPLQJUHOHDVHGDWHRI
'HIHQGDQW¶V$OEXP 62)DW FLWLQJ'HIHQGDQW¶V5HVSRQVHVDQG2EMHFWLRQVWR3ODLQWLII¶V
)LUVW 6HW RI 5HTXHVWV IRU $GPLVVLRQ ³'HIHQGDQW¶V $GPLVVLRQV´  DW  
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 7KH
3URPR LWVHOI LV LQFRQWURYHUWLEOH SURRI WKDW E\ SURPRWLQJ KLV $OEXP WKURXJK WKH XVH RI 0U
-DFNVRQ¶VLGHQWLW\'HIHQGDQWFDSLWDOL]HGRQ3ODLQWLII¶VFHOHEULW\WRJHQHUDWHSXEOLFLW\DQGHQKDQFH
VDOHVRIBlack Market Id. )LQDOO\'HIHQGDQWKDVDGPLWWHGRQDQXPEHURIRFFDVLRQVWKDW
KHQHYHUVRXJKWWKHUHTXLVLWHDSSURYDORUDXWKRUL]DWLRQWRXVH3ODLQWLII¶VQDPHLGHQWLW\RUYRLFH
Id.DW FLWLQJ'HIHQGDQW¶V$GPLVVLRQVDW






)RU DOO WKHVH UHDVRQV DQG RWKHUV H[SODLQHG PRUH IXOO\ KHUHLQ WKH &RXUW VKRXOG JUDQW

3ODLQWLII¶VPRWLRQIRUSDUWLDOVXPPDU\MXGJPHQWDQGILQG'HIHQGDQWOLDEOHIRUXQODZIXOO\WDNLQJ
ZKDWLVQRWKLVWRDGYDQFHKLVRZQSHFXQLDU\LQWHUHVWV
)$&78$/%$&.*5281'
Mr. Jackson’s Name, Identity, and Voice

0U -DFNVRQ UHFRJQL]HG ZRUOGZLGH E\ KLV VWDJH QDPH ³ &HQW´ LV D *UDPP\DZDUG
ZLQQLQJUDSPXVLFDUWLVWWHOHYLVLRQSURGXFHUHQWUHSUHQHXUDQGSKLODQWKURSLVW Id.DW +LV
FKDUWWRSSLQJGHEXWDOEXPGet Rich or Die Tryin’ZKLFKJDLQHGSODWLQXPVWDWXVDQGKDVVROG
PRUHWKDQHLJKWPLOOLRQFRSLHVLQWKH8QLWHG6WDWHVZDVDGULYLQJIDFWRURIKLVKXJHVXFFHVVLQWKH
HQWHUWDLQPHQWZRUOG Id.DW 0U-DFNVRQ¶VDFFRPSOLVKHGFDUHHUDVDQDFWRUHQWUHSUHQHXU
WHOHYLVLRQSURGXFHUDQGVSRNHVSHUVRQKDVEHHQIXHOHGE\KLVDFKLHYHPHQWVDQGIDPHLQWKHPXVLF
LQGXVWU\ Id.DW 0U-DFNVRQKDVFUHDWHGWKHSRSXODUUHFRUGODEHO³*8QLW5HFRUGV´D
FORWKLQJOLQH³*8QLW&ORWKLQJ&RPSDQ\´DQGVHYHUDORWKHUOXFUDWLYHYHQWXUHV Id.DW +H
KDVVWHHUHGWKH³&HQW´EUDQGWRDPRQJWKHPRVWUHFRJQL]HGDQGUHVSHFWHGLQWKHZRUOG Id.DW
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$PRQJ WKH VRQJV RQ 0U -DFNVRQ¶V LQIOXHQWLDO PXOWLSODWLQXP DOEXP Get Rich or Die

Tryin’LVKLVVHPLQDOUHFRUGLQJ³,Q'D&OXE´ Id.DW ³,Q'D&OXE´LVDQLFRQLF
VRQJWKDWHQKDQFHG0U-DFNVRQ¶VIDPHDQGSRZHUHGWKHFHOHEULW\VWDWXVKHKROGVWRGD\ Id.DW
 ³,Q'D&OXE´LVZLGHO\LGHQWLILHGZLWK0U-DFNVRQ Id. DW ³,Q'D&OXE´
ZDVVXFKDVXFFHVVWKDWLWOHGWR0U-DFNVRQ¶V*UDPP\QRPLQDWLRQDWWKHWK$QQXDO*UDPP\
$ZDUGVZKHUHKHZDVQRPLQDWHGIRU%HVW0DOH5DS6ROR3HUIRUPDQFHDQG%HVW5DS6RQJ Id.
DW     7KH VRQJ ZDV DOVR OLVWHG DW QXPEHU WKLUWHHQ LQ 5ROOLQJ 6WRQH¶V ³%HVW 6RQJV RI WKH
'HFDGH´DQGLQLWZDVUDQNHGDVSDUWRI5ROOLQJ6WRQH¶V³*UHDWHVW6RQJVRI$OO7LPH´
Id.DW 0LOOLRQVRIIDQVZRUOGZLGHLGHQWLI\0U-DFNVRQZLWKKLVSHUIRUPDQFHDQGYRLFH
DVLWLVHPERGLHGLQKLVVLJQDWXUHVRQJ³,Q'D&OXE´ Id. DW 
%HFDXVHRIKLVKDUGZRUNSHUVHYHUDQFHDQGFRQWLQXHGDFFRPSOLVKPHQWV0U-DFNVRQLV
IUHTXHQWO\DSSURDFKHGE\DQXPEHURIFRPSDQLHVDQGLQGLYLGXDOVZLVKLQJWRXVHKLVQDPHDQG
SHUVRQDLQFRQQHFWLRQZLWKDGYHUWLVLQJDQGPDUNHWLQJWKHLUSURGXFWVDQGVHUYLFHV Id.DW 0U
-DFNVRQKDVFDUHIXOO\FRQWUROOHGWKHXVHRIKLVQDPHLGHQWLW\DQGYRLFHLQFRQQHFWLRQZLWKDQ\
PDUNHWLQJ DQG SURPRWLRQDO RSSRUWXQLWLHV E\ RQO\ DFFHSWLQJ RSSRUWXQLWLHV WKDW ZLOO EHQHILW WKH
JUHDWYDOXHRIKLVLGHQWLW\ Id.DW 
,Q QHJRWLDWLQJ WKHVH GHDOV 0U -DFNVRQ MXGLFLRXVO\ VHOHFWHG GHDOV LQ ZKLFK KH KDG DQ
LQWHUHVWDQGEHOLHILQWKHSURGXFW Id.DW 
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Mr. Roberts’ Unlawful Actions








,QRUDERXW1RYHPEHU'HIHQGDQWEHJDQSURPRWLQJDQGDGYHUWLVLQJ

WKURXJKYDULRXVPHGLDRXWOHWVKLVHLJKWKVWXGLRDOEXPBlack MarketZKLFKZDVUHOHDVHGDQG
ZHQWRQVDOHRQ'HFHPEHU Id.DW 


2Q RU DERXW 1RYHPEHU   'HIHQGDQW UHOHDVHG D FROOHFWLRQ RI IUHH SURPRWLRQDO

PL[WDSHV XQGHU WKH FROOHFWLYH QDPH Renzel Remixes, SURPRWLQJ WKH XSFRPLQJ UHOHDVH RI KLV
FRPPHUFLDO $OEXP Black Market Id. DW      Renzel Remixes ZDV XSORDGHG RQWR WKH
,QWHUQHWDQGVKDUHGYLD'HIHQGDQW¶VVRFLDOPHGLDDFFRXQWV ie,QVWDJUDPDQG7ZLWWHU ZKHUHLW
FRXOGHDVLO\EHVWUHDPHGGRZQORDGHGDQGVKDUHGIRUIUHHE\PLOOLRQVRYHUWKH,QWHUQHW Id.DW
  FLWLQJ 'HIHQGDQW¶V $GPLVVLRQV DW 






0L[WDSHVDUHRIWHQUHOHDVHGLQDQWLFLSDWLRQRIXSFRPLQJFRPPHUFLDODOEXPV 62)DW FLWLQJ'HIHQGDQW¶V
$GPLVVLRQVDW
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1RWRQO\GLG'HIHQGDQWSURPRWHRenzel Remixes RQKLVVRFLDOPHGLDDFFRXQWVEXW
KHSURYLGHGDOLQNWRSUHRUGHUWKHFRPPHUFLDO$OEXPBlack Market RQKLV7ZLWWHUSDJH Id.DW
 0RUHRYHUWKH³FRYHUDUW´DGRSWHGIRURenzel Remixes ZDVHPEOD]RQHGZLWKWKH
IROORZLQJFRPPHUFLDOSOXJIRUWKHVDOHRIWKH$OEXP³%ODFN0DUNHWLQ6WRUHV'HFHPEHUWK´
Id.DW 


2QHRIWKHPRVWDFFODLPHGVRQJVRQRenzel RemixesDQGDSULPDU\UHDVRQWKHPL[WDSHV

UHFHLYHGVRPXFKPHGLDDWWHQWLRQDQGFRQVXPHULQWHUHVWZDVDSWO\WLWOHG³,Q'D&OXE)W&HQW´
Id.DW 7KH3URPRLVDUHZRUNLQJRI0U-DFNVRQ¶VKLWUHFRUGLQJ³,Q'D&OXE´LQZKLFK
'HIHQGDQWXQODZIXOO\XVHGDVXEVWDQWLDOSRUWLRQRI0U-DFNVRQ¶VYRLFHDQGSHUIRUPDQFH Id. DW
  FLWLQJ 'HIHQGDQW¶V $GPLVVLRQV DW      'HIHQGDQW QDPHG WKH WUDFN DQG
SURPRWHG LW DV ³,Q 'D &OXE Ft. 50 Cent´ Id. DW    





7KH FRPPHUFLDO DQG SURPRWLRQDO QDWXUH RI Renzel Remixes UHDFKHV LWV SHDN ZLWK WKH
3URPR Id.DW %HIRUHWKHOLVWHQHUFDQHYHQKHDUWKHVHFRQG³IHDWXUHG´SHUIRUPDQFHRI
0U-DFNVRQ¶V³,Q'D&OXE´KHRUVKHLVJXLGHGWKURXJKDSSUR[LPDWHO\WZRDQGDKDOIPLQXWHVRI
'HIHQGDQW¶VO\ULFV IdDW ,QKLVO\ULFV'HIHQGDQWUHSHDWVKLVH[SOLFLWFRPPHUFLDO
PHVVDJHDQQRXQFLQJWKHVDOHVGDWHRIWKHBlack Market$OEXPZLWKWKHOLQH
Only on the Black Market, December 4th
The Album is out
Id. DW FLWLQJ'HIHQGDQW¶V$GPLVVLRQVDW
7KLVFRPPHUFLDOPHVVDJHHQFRXUDJLQJWKHOLVWHQHUWREX\Black Market LV
UHSHDWHGYHUEDWLPVL[WLPHVLQWKHVKRUW3URPR Id.DW FLWLQJ'HIHQGDQW¶V$GPLVVLRQV



,QWKHPXVLFLQGXVWU\DQGLQSRSXODUXVDJHRQPL[WDSHV³IW´LVDFRPPRQDEEUHYLDWLRQIRU³IHDWXULQJ´
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DW

$WWKHHQGRIWKH3URPR'HIHQGDQWXWLOL]HG

DSSUR[LPDWHO\VHFRQGVRI0U-DFNVRQ¶VSHUIRUPDQFHDWWKHHQGRIWKH3URPRZLWKRXWDOWHULQJ
RU³WUDQVIRUPLQJ´LWLQDQ\ZD\ Id.DW ,QIDFWWKHSHUIRUPDQFHLVUHQGHUHGH[DFWO\KRZ
3ODLQWLIIUHFRUGHGLW IdDW FLWLQJ'HIHQGDQW¶V$GPLVVLRQVDW  
6LJQLILFDQWO\ GHVSLWH IHDWXULQJ 0U -DFNVRQ RQ 'HIHQGDQW¶V UHFRUGHG DGYHUWLVHPHQW IRU
Black Market0U-DFNVRQdoes not appear on and is in no manner connected to the Album Id.
DW 
)XUWKHUPRUHWKURXJKRXWWKHHQWLUHW\RI'HIHQGDQW¶VSURGXFWLRQDQGGLVVHPLQDWLRQRIWKH
3URPRKHQHYHUVRXJKWSHUPLVVLRQIURP0U-DFNVRQ RUDQ\RQHHOVH WRXVH3ODLQWLII¶VQDPH
LGHQWLW\RUYRLFHWRSURPRWHWKHVDOHRIBlack Market Id. DW FLWLQJ'HIHQGDQW¶V
$GPLVVLRQVDW

$QGZKLOH±OLNHPRVW

DGYHUWLVHPHQWV±WKH3URPRZDVGLVWULEXWHGIRUIUHHWKH$OEXPZDVGLVWULEXWHGFRPPHUFLDOO\IRU
SURILW Id.DW



'HIHQGDQWDGPLWWHGLISODFHGLQDVLPLODUVLWXDWLRQIRUH[DPSOHLIDQDGYHUWLVHUOLNH6WDWH
)DUP,QVXUDQFHXVHGKLVVLJQDWXUHVRQJLQDFRPPHUFLDODGYHUWLVHPHQWWRVHOOLQVXUDQFHSROLFLHV
ZLWKRXWKLVSHUPLVVLRQ³WKDW¶VZKHQ\RXVXH´ Id.DW FLWLQJ'HIHQGDQW¶V7HVWLPRQ\DW
  
352&('85$/+,6725<


3ODLQWLIIILOHGDQ$PHQGHG&RPSODLQWRQ0DUFKLQWKH8QLWHG6WDWHV%DQNUXSWF\

&RXUWLQWKH'LVWULFWRI&RQQHFWLFXW WKH³%DQNUXSWF\&RXUW´ ZKHUHWKLVFDVHRULJLQDWHGDVDQ



,QDGGLWLRQWRIDLOLQJWRREWDLQ0U-DFNVRQ¶VFRQVHQWIRUWKHXVHRIKLVQDPHLGHQWLW\DQGYRLFHWRSURPRWHBlack
Market'HIHQGDQWKDVDOVRDGPLWWHGWKDWKHQHYHUREWDLQHGDOLFHQVHIURPWKHFRS\ULJKWRZQHURIWKHVRXQGUHFRUGLQJ
DQG FRPSRVLWLRQ IRU ³,Q 'D &OXE´ IRU XVH LQ WKH 3URPR 62) DW   FLWLQJ 'HIHQGDQW¶V $GPLVVLRQV DW 


0RUHRYHU'HIHQGDQWH[WHQVLYHO\SXEOLFL]HGRenzel RemixesDQGWKH3URPRRQVRFLDOPHGLDDFFRXQWVOLNH7ZLWWHU
ZKHUHKHKDVPLOOLRQVRIIROORZHUVDQGPDGHWKH3URPRZLGHO\DYDLODEOHIRUIUHHGRZQORDGDQGVWUHDPLQJDFURVVWKH
,QWHUQHW 62)DW 
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DGYHUVDU\SURFHHGLQJSXUVXDQWWR86&DQG E  See%DQNU'NW1R,QWKH
$PHQGHG &RPSODLQW 3ODLQWLII DVVHUWV RQH FODLP XQGHU &RQQHFWLFXW¶V FRPPRQ ODZ ULJKW RI
SXEOLFLW\DQGVHHNVFRPSHQVDWRU\DQGSXQLWLYHGDPDJHV,QUHVSRQVHWRWKH$PHQGHG&RPSODLQW
'HIHQGDQWILOHGDPRWLRQWRGLVPLVV ³)LUVW07'´ IRUODFNRISHUVRQDOMXULVGLFWLRQSXUVXDQWWR
)HG5&LY3 E  IDLOXUHWRVWDWHDFODLPXSRQZKLFKUHOLHIFDQEHJUDQWHGSXUVXDQWWR)HG
5&LY3 E  DQGLQWKHDOWHUQDWLYHWRWUDQVIHUYHQXHWRWKH1RUWKHUQ'LVWULFWRI*HRUJLD
SXUVXDQWWR86&See %DQNU'NW1R


7KH )LUVW 07' ZDV IXOO\ EULHIHG DQG DUJXHG EHIRUH WKH +RQ -XGJH $QQ 1HYLQV LQ WKH

%DQNUXSWF\ &RXUW RQ -XQH   2Q -DQXDU\   -XGJH 1HYLQV GHQLHG 'HIHQGDQW¶V
PRWLRQ LQ IXOO ³%DQNUXSWF\ &RXUW 'LVPLVVDO´  %DQNU 'NW 1R   H[SOLFLWO\ HQGRUVLQJ WKH
DQDO\VLVDQGSRLQWVVHWIRUWKLQFLWHGSDJHVLQ3ODLQWLII¶V0HPRUDQGXPRI/DZLQ2SSRVLWLRQWR
'HIHQGDQW¶V 0RWLRQ WR 'LVPLVV 3ODLQWLII¶V $PHQGHG &RPSODLQW RU 7UDQVIHU 9HQXH ³)LUVW
2SSRVLWLRQ%ULHI´ See %DQNU'NW1R,QLWVRSLQLRQWKH%DQNUXSWF\&RXUWSURYLGHGDIXOO
DQG VXEVWDQWLYH DQDO\VLV DV WR LWV UHDVRQLQJ %DQNU 'NW 1R  $IWHU GHQ\LQJ WKH SDUW RI
'HIHQGDQW¶V PRWLRQ VHHNLQJ GLVPLVVDO IRU ODFN RI SHUVRQDO MXULVGLFWLRQ WKH %DQNUXSWF\ &RXUW
H[SOLFLWO\KHOGWKDWIRUWKH³UHDVRQVVWDWHGLQSDJHV  VHYHQWKURXJK  IRXUWHHQRIWKHSODLQWLII¶V
REMHFWLRQ WR WKH 0RWLRQ WR 'LVPLVV « SODLQWLII KDV VXIILFLHQWO\ SOHDGHG D FDXVH RI DFWLRQ IRU
YLRODWLRQRIWKHULJKWRISXEOLFLW\SXUVXDQWWR&RQQHFWLFXWFRPPRQODZ´See%DQNU'NW1R
7KH%DQNUXSWF\&RXUWZHQWRQWRKROG³>W@KHDOOHJDWLRQVRIWKHDPHQGHGFRPSODLQWWDNHQDVWUXH
do not implicate the First Amendment principles of incidental use and transformative use7KH
0RWLRQWR'LVPLVVRQWKLVJURXQGLVWKHUHIRUHGHQLHG´Id HPSKDVLVDGGHG 




'HIHQGDQWVXEVHTXHQWO\DEDQGRQHGKLVUHTXHVWWRWUDQVIHUYHQXHSULRUWRWKH%DQNUXSWF\&RXUWUHQGHULQJDGHFLVLRQ
RQWKH)LUVW07'See%DQNU'NW1R
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$IWHU WKH GHFLVLRQ ZDV UHQGHUHG E\ WKH %DQNUXSWF\ &RXUW WKH SDUWLHV DJUHHG WR D -RLQW

0RWLRQ WR :LWKGUDZ 5HIHUHQFH DQG &RQVHQW WR 7UDQVIHU ³&RQVHQWWR 7UDQVIHU´ WR WKH 8QLWHG
6WDWHV'LVWULFW&RXUWIRUWKH'LVWULFWRI&RQQHFWLFXW WKH³'LVWULFW&RXUW´ See%DQNU'NW
$IWHU WUDQVIHU WR WKLV &RXUW 'HIHQGDQW PDGH D VHFRQG YLUWXDOO\ LGHQWLFDO PRWLRQ WR
GLVPLVV'NW1R'HIHQGDQW¶VVHFRQGPRWLRQWRGLVPLVV ³6HFRQG07'´ ILOHGRQ0D\
ZDVDPLUURULPDJHRI'HIHQGDQW¶V)LUVW07'DQG'HIHQGDQW¶V5HSO\%ULHILQ6XSSRUWRI
WKH)LUVW07' ³)LUVW5HSO\´ See 'NW1RDW comparing'NW1R 'HIHQGDQW¶V
ILUVW PRWLRQ WR GLVPLVV SDSHUV  with 'NW 1R  'HIHQGDQW¶V VHFRQG PRWLRQ WR GLVPLVV 
,QVWHDG RI SURYLGLQJ WKLV &RXUW QHZ IDFWV HYLGHQFH RU D FKDQJH LQ FRQWUROOLQJ ODZ WR ZDUUDQW
FRQVLGHUDWLRQRIWKHLU0RWLRQ'HIHQGDQWVLPSO\UHRIIHUHGWKHVDPH5XOH E  PRWLRQWKDW
ZDVFDUHIXOO\UHYLHZHGDQGGHFLGHGXSRQE\WKH%DQNUXSWF\&RXUWId.
8SRQ UHYLHZ RI WKH UHOHYDQW SDSHUV DQG ILOLQJV WKLV &RXUW GHQLHG WKH 6HFRQG 07'
HVVHQWLDOO\DGRSWLQJWKHUHDVRQLQJRIWKH%DQNUXSWF\&RXUW
8SRQ UHYLHZ RI WKH PRYLQJ SDSHUV DQG WKH %DQNUXSWF\ &RXUW
GHFLVLRQ WKH &RXUW DJUHHV ZLWK WKH UHDVRQLQJ RI WKH %DQNUXSWF\
&RXUW GHFLVLRQ $FFRUGLQJO\ WKH &RXUW ZLOO GHQ\ WKH PRWLRQ WR
GLVPLVVRQWKHVDPHJURXQGVDVWKH%DQNUXSWF\&RXUW

'NW1RDW

$WWKLVWLPHSXUVXDQWWRWKH6WLSXODWHG&RQVHQW0RWLRQIRU([WHQVLRQRI'HDGOLQHVDJUHHG
WRE\ERWK3DUWLHVDQGVRRUGHUHGE\WKH&RXUWRQ6HSWHPEHUWKHWLPHIRUDOOIDFWXDO
GHSRVLWLRQVFRQFOXGHGRQ-DQXDU\'NW1RV([SHUWGLVFRYHU\RQGDPDJHVLVVHWWR
EHFRPSOHWHGE\$SULOId.7KXV3ODLQWLIIPDNHVWKLVWLPHO\0RWLRQLQDQHIIRUWWRGHFLGH
WKHEDVLFLVVXHRI'HIHQGDQW¶VOLDELOLW\IRUFRPSHQVDWRU\GDPDJHVIRUKLVPLVDSSURSULDWLRQRI0U
-DFNVRQ¶VULJKWRISXEOLFLW\
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67$1'$5'
6XPPDU\MXGJPHQWVKRXOGEHJUDQWHG³ZKHQLWKDVEHHQFOHDUO\DVFHUWDLQHGWKDWWKHUHLV
QRWULDEOHLVVXHRIIDFWRXWVWDQGLQJ7KXVVXPPDU\MXGJPHQWGRHVQRWGHQ\WKHSDUWLHVDWULDO
LWPHUHO\DVFHUWDLQVWKDWWKHUHLVQRWKLQJWRWU\´Suffolk County Dept. of Soc. Serviceson Behalf
of Michael V v. James M1<G1(G   LQWHUQDOTXRWDWLRQV
RPLWWHG $IDFWXDOGLVSXWHLVJHQXLQHRQO\LIWKHUHLVDVXIILFLHQWHYLGHQWLDU\EDVLVRQZKLFKD
UHDVRQDEOHMXU\FRXOGILQGIRUWKHQRQPRYLQJSDUW\ Anderson v. Liberty Lobby, Inc86
  ,QPDNLQJWKLVGHWHUPLQDWLRQWKHFRXUWPXVWYLHZDOOIDFWVLQWKHOLJKWPRVW
IDYRUDEOHWRWKHQRQPRYLQJSDUW\Eastman Kodak Co. v. Image Tech. Servs., Inc86
  7KHUHLVQRJHQXLQHGLVSXWHRIPDWHULDOIDFWZKHQ³WKHUHFRUGWDNHQDVDZKROHFRXOG
QRWOHDGDUDWLRQDOWULHURIIDFWWRILQGIRUWKHQRQPRYLQJSDUW\´Matsuhita Elec. Indus. Co. v.
Zenith Radio Corp86  
0RUHRYHU³SDUWLDOVXPPDU\MXGJPHQWDVWRWKHLVVXHRIOLDELOLW\PD\SURSHUO\EHJUDQWHG
RQO\ZKHUHWKHUHLVQRJHQXLQHGLVSXWHDVWRDQ\PDWHULDOIDFWUHOHYDQWWROLDELOLW\DQGWKHPRYLQJ
SDUW\LVHQWLWOHGWRSUHYDLORQWKDWLVVXHDVDPDWWHURIODZ´Umbach v. Carrington Inv. Partners
86 /3)G G&LU )HG5&LY3 D ,QGHHGDSDUW\LVHQWLWOHGWR
VHHN VXPPDU\ MXGJPHQW RQ WKH LVVXH RI OLDELOLW\ DORQH HYHQ LI WKHUH LV D JHQXLQH LVVXH DV WR
GDPDJHVSeeDinerstein v. Transport Moving & Storage, Inc.1R&96&RQQ
6XSHU/(;,6DW  &RQQ6XSHU&W-XO\ &RQQ*HQ3UDF%RRN56XSHU&W
  ³$ VXPPDU\ MXGJPHQW LQWHUORFXWRU\ LQ FKDUDFWHU PD\ EH UHQGHUHG RQ WKH LVVXH RI
OLDELOLW\DORQHDOWKRXJKWKHUHLVDJHQXLQHLVVXHDVWRGDPDJHV´ 3DUWLDOVXPPDU\MXGJPHQWWKXV
IXQFWLRQVDVDSUHWULDODGMXGLFDWLRQWKDWFHUWDLQLVVXHVVKDOOEHGHHPHGHVWDEOLVKHGIRUWKHWULDORI
WKHFDVHZKLFKVHUYHVWKHSXUSRVHRIVSHHGLQJXSOLWLJDWLRQE\HOLPLQDWLQJEHIRUHWULDOPDWWHUV
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ZKHUHLQ WKHUH LV QR JHQXLQH LVVXH RI IDFW )HG 5 &LY 3  DGYLVRU\FRPPLWWHH QRWH WR 
DPHQGPHQWSicom S.P.A. v. TRS Inc)6XSSG 6'1< 
7R GHIHDW D PRWLRQ IRU VXPPDU\ MXGJPHQW WKH QRQPRYLQJ SDUW\ ³PXVW GR PRUH WKDQ
VLPSO\VKRZWKDWWKHUHLVVRPHPHWDSK\VLFDOGRXEWDVWRWKHPDWHULDOIDFW´IdDW7KHQRQ
PRYLQJ SDUW\ FDQQRW FRQWLQXH WR UHO\ RQ XQVXEVWDQWLDWHG DOOHJDWLRQV EXW LQVWHDG PXVW SUHVHQW
HYLGHQFHVXIILFLHQWIRUDUHDVRQDEOHMXU\WRILQGLQIDYRURIWKDWSDUW\Celotex Corp. v. Catrett
 86     6XFK HYLGHQFH PXVW ³JR EH\RQG WKH SOHDGLQJV DQG « GHVLJQDWH>@
µVSHFLILFIDFWVVKRZLQJWKDWWKHUHLVJHQXLQHLVVXHIRUWULDO¶´Idsee also Powell v. Nat’l Bd. of
Med. Examiners)G G&LU 
$FFRUGLQJO\VXPPDU\MXGJPHQW³VKDOOEHUHQGHUHGIRUWKZLWKLIWKHSOHDGLQJVDIILGDYLWV
DQGRWKHUSURRIVXEPLWWHGVKRZWKDWWKHUHLVQRJHQXLQHLVVXHDVWRDQ\PDWHULDOIDFWDQGWKDWWKH
PRYLQJSDUW\LVHQWLWOHGWRMXGJPHQWDVDPDWWHURIODZ´Handler v. Arends1R6
&RQQ6XSHU/(;,6DW  &RQQ6XSHU&W0DUFK  LQWHUQDOFLWDWLRQVRPLWWHG 
$5*80(17
,

'HIHQGDQW9LRODWHG0U-DFNVRQ¶V5LJKWRI3XEOLFLW\


'HIHQGDQW XQODZIXOO\ H[SORLWHG 0U -DFNVRQ¶V LGHQWLW\ E\ XVLQJ KLV QDPH DQG YRLFH
ZLWKRXWSHUPLVVLRQLQH[SUHVVYLRODWLRQRI&RQQHFWLFXW¶VUHFRJQL]HGULJKWRISXEOLFLW\-DFNVRQ¶V
LGHQWLW\LQFOXGHVDPRQJRWKHUWKLQJVKLVQDPHDQGSHUVRQD±i.e.KLVVWDJHQDPH³&HQW´DQG
KLVUHDGLO\LGHQWLILDEOHYRLFH
:KHQDQDO\]LQJULJKWRISXEOLFLW\FODLPV&RQQHFWLFXWLVJXLGHGE\WKH5HVWDWHPHQWSee
Grossman v. Computer Curriculum Corp.)6XSSG '&RQQ  VWDWLQJWKDW
&RQQHFWLFXW FRXUWV KDYH UHFRJQL]HG D FDXVH RI DFWLRQ IRU LQYDVLRQ RI SULYDF\ LQFOXGLQJ
DSSURSULDWLRQRIRQH¶VQDPHRUOLNHQHVVDQGLQGRLQJVRKDYHDGRSWHGWKH5HVWDWHPHQW 6HFRQG 
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RI7RUWV see also Venturi v. Savitt, Inc&RQQ$G   DFFHSWLQJ
SODLQWLII¶VFRQWHQWLRQWKDWWKHHOHPHQWVUHTXLUHGIRUDSSURSULDWLRQRIRQH¶VQDPHRUOLNHQHVVXQGHU
&RQQHFWLFXWODZDUHSURYLGHGE\WKH5HVWDWHPHQW 
3XUVXDQW WR   RI WKH 5HVWDWHPHQW WKH SURWHFWHG LQWHUHVW LQ D FRPPRQ ODZ ULJKW RI
SXEOLFLW\FODLPLV³WKHLQWHUHVWRIWKHLQGLYLGXDOLQWKHH[FOXVLYHXVHRIKLVRZQLGHQWLW\LQVRIDUDV
LWLVUHSUHVHQWHGE\KLVQDPHRUOLNHQHVVDQGLQVRIDUDVWKHXVHPD\EHRIEHQHILWWRKLPRUWR
RWKHUV´Id³7KHSKUDVHµQDPHRUOLNHQHVV¶«HPEUDFHVWKHFRQFHSWRIDSHUVRQ¶VFKDUDFWHUZKLFK
LV OHJDOO\ SURWHFWHG DJDLQVW DSSURSULDWLRQ E\ DQRWKHU IRU KLV RZQ XVH RU EHQHILW 7KH WHUPV DUH
DSSURSULDWHO\ SDLUHG GXH WR WKHLU VLPLODU SXUSRVH DQG IXQFWLRQ LGHQWLILFDWLRQ´ Morse v. Conn.
Cmty. for Addiction Recovery, Inc1R&96&RQQ6XSHU/(;,6DW 
&RQQ6XSHU&W6HSW 
$FFRUGLQJO\ ³LGHQWLW\´ FDQ EH GHILQHG DV ³DQ\ DWWULEXWH RI DQ LQGLYLGXDO WKDW VHUYHV WR
LGHQWLI\WKDWLQGLYLGXDOWRDQRUGLQDU\UHDVRQDEOHYLHZHURUOLVWHQHULQFOXGLQJEXWQRWOLPLWHGWR
L name LL VLJQDWXUH LLL SKRWRJUDSK LY LPDJH Y OLNHQHVVRU YL voice´Beckner v. Conn.
Cmty. for Addiction Recovery, Inc&96/(;,6DW  &RQQ6XSHU&W
6HSW  HPSKDVLVDGGHG see also McFarland v. Miller)G G&LU 



7KH5(67$7(0(17 6(&21' 2)72576$UHFLWHVLQSHUWLQHQWSDUWDVIROORZV
 2QHZKRLQYDGHVWKHULJKWRISULYDF\RIDQRWKHULVVXEMHFWWROLDELOLW\IRUWKHUHVXOWLQJKDUPWRWKHLQWHUHVWV
RIWKHRWKHU
 7KHULJKWRISULYDF\LVLQYDGHGE\«
E DSSURSULDWLRQRIWKHRWKHU VQDPHRUOLNHQHVVDVVWDWHGLQ&RU
5(67$7(0(17 6(&21' 72576$

&DVUHIHUHQFHGLQ$UHFLWHVDVIROORZV
2QHZKRDSSURSULDWHVWRKLVRZQXVHRUEHQHILWWKHQDPHRUOLNHQHVVRIDQRWKHULVVXEMHFWWRWKHRWKHUIRU
LQYDVLRQRIKLVSULYDF\
5(67$7(0(17 6(&21' 72576&

6SHFLILFDOO\ FRPPHQW D  WR & SURYLGHV WKDW ³>W@KH LQWHUHVW SURWHFWHG E\ WKH UXOH VWDWHG LQ WKLV VHFWLRQ LV WKH
LQWHUHVWRIWKHLQGLYLGXDOLQWKHH[FOXVLYHXVHRIKLVown identityLQVRIDUDVLWLVUHSUHVHQWHGE\KLVQDPHRUOLNHQHVV
DQGLQVRIDUDVWKHXVHPD\EHRIEHQHILWWRKLPRUWRRWKHUV´5(67$7(0(17 6(&21' 72576&FPWD
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UHFRJQL]LQJDQLQGLYLGXDO¶VSURSULHWDU\LQWHUHVWLQWKHXVHRIKLVRUKHUQDPHDQGDSSHDUDQFHWR
HQGRUVHRUVHOODSURGXFWDQGVWDWLQJWKDW³>W@KHULJKWWRSXEOLFLW\SURWHFWVWKHYDOXHDSHUIRUPHU V
LGHQWLW\KDVEHFDXVHWKDWLGHQWLW\KDVEHFRPHHQWZLQHGLQWKHSXEOLFPLQGZLWKWKHQDPHRIWKH
SHUVRQ LW LGHQWLILHV´  ,Q IDFW ³>W@KH KXPDQ YRLFH LV RQH RI WKH PRVW SDOSDEOH ZD\V LGHQWLW\ LV
PDQLIHVWHG´Midler v. Ford Motor Co)G WK&LU 
(VVHQWLDOO\³>W@KHLPSHWXVIRUSURWHFWLQJWKHULJKWRISXEOLFLW\LVWKHJRDORISUHYHQWLQJ
XQMXVWHQULFKPHQWE\WKHWKHIWRIJRRGZLOO1RVRFLDOSXUSRVHLVVHUYHGE\KDYLQJWKHGHIHQGDQW
JHWIUHHVRPHDVSHFWRIWKHSODLQWLIIWKDWZRXOGKDYHPDUNHWYDOXHDQGIRUZKLFKKHZRXOGQRUPDOO\
SD\´ Rosenfeld v. Saunders)6XSS 6'1< ,QRogers v. Grimaldi
)G G&LU WKH6HFRQG&LUFXLWRXWOLQHGDWKUHHSDUWWHVWIRUULJKWRISXEOLFLW\
FODLPV
$Q LQGLYLGXDO FODLPLQJ D YLRODWLRQ RI KLV ULJKW WR SXEOLFLW\ PXVW
VKRZ  WKDWKLVQDPHRUOLNHQHVVKDVSXEOLFLW\YDOXH  WKDWKH
KLPVHOIKDVH[SORLWHGKLVQDPHRUOLNHQHVVE\DFWLQJLQVXFKD
ZD\ DV WR HYLGHQFH KLV    RZQ UHFRJQLWLRQ RI WKH H[WULQVLF
FRPPHUFLDOYDOXHRIKLVQDPHRUOLNHQHVVDQGPDQLIHVWHGWKDW
UHFRJQLWLRQ LQ VRPH RYHUW PDQQHU DQG   WKDW GHIHQGDQW KDV
DSSURSULDWHGWKLVULJKWRISXEOLFLW\ZLWKRXWFRQVHQWIRUDGYHUWLVLQJ
SXUSRVHVRUIRUWKHSXUSRVHVRIWUDGH

:KLOHWKHFRXUWLQRogersZDVDQDO\]LQJWKHULJKWRISXEOLFLW\XQGHUWKHUHOHYDQW1HZ<RUN
VWDWXWHWKHDQDO\VLVLVVLPLODUIRUDFODLPXQGHU&RQQHFWLFXWFRPPRQODZ,QGHHG&RQQHFWLFXW
ZKLFKLVJXLGHGE\WKH5HVWDWHPHQWXWLOL]HVDPRUHOHQLHQWVWDQGDUGWKDQ1HZ<RUNWRVXFFHHGRQ
DULJKWRISXEOLFLW\FODLP&RXUWVLQ&RQQHFWLFXWKDYHW\SLFDOO\VLGHGZLWKSODLQWLIIVRQFODLPVIRU
ULJKWRISXEOLFLW\XSRQDVKRZLQJWKDW³WKHSXEOLFLW\LVJLYHQIRUWKHSXUSRVHRIDSSURSULDWLQJWR
WKH GHIHQGDQW V EHQHILW WKH FRPPHUFLDO or other values DVVRFLDWHG ZLWK WKH QDPH RU WKH
OLNHQHVV´Gleason v. Smolinski 1R 11+&96  &RQQ 6XSHU /(;,6  DW
 &RQQ6XSHU&W-XO\  HPSKDVLVDGGHG 1RQHWKHOHVVHYHQDQDO\]LQJWKLVFDVH
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SXUVXDQW WR WKH KHLJKWHQHG VWDQGDUG HVWDEOLVKHG LQ Rogers 3ODLQWLII VWLOO VDWLVILHV WKH QHFHVVDU\
HOHPHQWVWREHJUDQWHGVXPPDU\MXGJPHQWEHFDXVHRIWKHXQGHQLDEO\FRPPHUFLDOQDWXUHRIWKH
3URPR
,,

3ODLQWLII¶V1DPHDQG,GHQWLW\+DYH6WURQJ&RPPHUFLDO9DOXH


7KHUHFRUGLQGLVSXWDEO\FRQILUPVWKDW3ODLQWLIIKDVHVWDEOLVKHGKLPVHOIDVDZLGHO\NQRZQ
FHOHEULW\LQWKHPXVLFWHOHYLVLRQDQGILOPDUHQDDPRQJRWKHUV 62)DW ,QGHHGWKHIDFW
WKDW0U-DFNVRQLVDZLGHO\NQRZQFHOHEULW\FDUULHVSXEOLFLW\YDOXHLQDQGRILWVHOISee Bi-Rite
Enters. v. Button Master  ) 6XSS   6'1<   ³FHOHEULW\ VWDWXV FDUULHV
SXEOLFLW\YDOXHLQWKHPDUNHWWKDWH[LVWVIRUH[SORLWLQJQDPHVIDFHDQGUHSXWDWLRQVRIFHOHEULWLHV´ 
Holiday Inns, Inc. v. Trump)6XSS '1-  ³7KHFRPPRQODZULJKWRI
SXEOLFLW\KDVFRPHWRVLJQLI\WKHULJKWVRIDQLQGLYLGXDOHVSHFLDOO\DSXEOLFILJXUHRUDFHOHEULW\
WR FRQWURO WKH FRPPHUFLDOYDOXHDQG H[SORLWDWLRQ RI KLVQDPHDQG SLFWXUHRUOLNHQHVVDQG WR
SUHYHQW RWKHUV IURP XQIDLUO\ DSSURSULDWLQJ WKLVYDOXHIRU WKHLU FRPPHUFLDO EHQHILW´  LQWHUQDO
FLWDWLRQVRPLWWHG 
,Q Bi-Rite SODLQWLIIV DQ DXWKRUL]HG PDQXIDFWXUHU DQG GLVWULEXWRU RI URFN PHPRUDELOLD
VHYHUDO URFN JURXSV DQG WZR VROR DUWLVWV WRJHWKHU ZLWK WKH VHYHUDO URFN JURXSV WKH ³SODLQWLII
3HUIRUPHUV´ VXHGXQOLFHQVHGGHIHQGDQWEXWWRQPDQXIDFWXUHUVDQGRUGLVWULEXWRUVIRUDPRQJRWKHU
WKLQJVULJKWRISXEOLFLW\IdDW7KHBi-RiteFRXUWKHOGWKDWWKHSODLQWLII3HUIRUPHUVVDWLVILHG
WKHILUVWHOHPHQWRIWKHLUULJKWRISXEOLFLW\FODLPEHFDXVHWKH\KDGDFWLYHO\FXOWLYDWHGWKHSRSXODULW\
RIWKHLUQDPHVDQGPXVLFLQDQ³DJJUHVVLYHO\FRPSHWLWLYHUHFRUGLQJPDUNHW´Id³7KHSODLQWLII
3HUIRUPHUVKDYHVDWLVILHGWKLVWKUHHSDUWWHVW7KH3HUIRUPHUV QDPHVKDYHILQDQFLDOYDOXHWKH\DUH
DOOFHOHEULWLHVZKRKDYHZRQJROGRUSODWLQXPUHFRUGV7KLVFHOHEULW\VWDWXVFDUULHVSXEOLFLW\YDOXH
LQWKHPDUNHWWKDWH[LVWVIRUH[SORLWLQJQDPHVIDFHVDQGUHSXWDWLRQVRIFHOHEULWLHV´Id see also
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Lerman v. Flynt Distributing Co)G G&LU  QRWLQJWKDWEHFDXVHSODLQWLII
PXVWJHQHUDOO\KDYHGHYHORSHGDSURSHUW\LQWHUHVWZLWKILQDQFLDOYDOXHLQRUGHUWRSURYHKHVXIIHUHG
GDPDJHVWKHULJKWRISXEOLFLW\LVPRVWIUHTXHQWO\LQYRNHGE\SXEOLFILJXUHVRUFHOHEULWLHV 
$NLQ WR WKH SHUIRUPHUV LQ Bi-Rite 3ODLQWLII LV KLJKO\ UHJDUGHG LQ WKH PXVLF DQG
HQWHUWDLQPHQWDUHQDIRUKLVUHFRUGEUHDNLQJPXVLFKLWVDQGER[RIILFHEORFNEXVWHUV0U-DFNVRQ
KDV VROG RYHU  PLOOLRQ DOEXPV ZRUOGZLGH Get Rich or Die Tryin’ DORQH VROG RYHU  PLOOLRQ
FRSLHVLQWKH8QLWHG6WDWHVDQGLVFHUWLILHGDVSODWLQXPLQWKH8QLWHG6WDWHV 62) ³,Q
'D &OXE´ SHDNHG DW QXPEHU RQH IRU QLQH ZHHNV RQ WKH Billboard +RW  DQG WKH VRQJ ZDV
QRPLQDWHGIRU%HVW0DOH5DS6ROR3HUIRUPDQFHDQG%HVW5DS6RQJDWWKHWK*UDPP\$ZDUGV
Id.DW 7KHVRQJZDVDOVROLVWHGDWQXPEHUWKLUWHHQLQ5ROOLQJ6WRQH¶V³%HVW6RQJVRI
WKH 'HFDGH´ DQG LQ  LW ZDV UDQNHG DV SDUW RI Rolling Stone’s ³ *UHDWHVW 6RQJV RI $OO
7LPH´ Id.DW 0RUHRYHU³,Q'D&OXE´ZDVUDQNHGE\Billboard DVWKHQXPEHURQHVRQJIRU
 DQG ZDV OLVWHG DV QXPEHU  LQ Billboard’s ³+RW 6RQJV RI WKH 'HFDGH´IDFWV ZKLFK
'HIHQGDQWUHDGLO\DGPLWV Id.DW 7RGDWH3ODLQWLIIKDVUHFHLYHGDZDUGVIURP
QRPLQDWLRQVLQFOXGLQJD*UDPP\$ZDUGDQGQXPHURXV*UDPP\QRPLQDWLRQV%LOOERDUG0XVLF
$ZDUGV$PHULFDQ0XVLF$ZDUGVDQG$6&$3%(70791$$&3DQG:RUOG0XVLF$ZDUGV
DPRQJRWKHUV Id.DW 
&HQW¶VSURILOHRQWKH,QWHUQHW0RYLH'DWDEDVHDOVRVKRZVH[WHQVLYHFUHGLWVLQDYDULHW\
RIUROHVIURPSHUIRUPHUWRZULWHUWRSURGXFHU Id.DW PowerDVKRZLQZKLFKKHVWDUVDQGLV
WKH H[HFXWLYH SURGXFHU IRU UHFHQWO\ FRPSOHWHG LWV IRXUWK VHDVRQ DQG ZDV SLFNHG XS IRU D ILIWK
VHDVRQE\6WDU] IdDW ,QIDFWLWLVFXUUHQWO\WKHKLJKHVWUDWHGVKRZRQWKH6WDU]QHWZRUN Id.
DW 
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)XUWKHU 0U -DFNVRQ KDV YLJLODQWO\ FXOWLYDWHG KLV LQWHUQDWLRQDOO\ UHFRJQL]HG QDPH DQG
EUDQGRQO\OLFHQVLQJLWVXVHIRUHQGHDYRUVZKLFKKHGHHPVZRUWK\ Id.DWsee supraDWSS
 
7KHVROHIDFWWKDW0U5REHUWVXVHG0U-DFNVRQ¶VVWDJHQDPHWRSURILWIURPLWVYDOXHIXUWKHU
GHPRQVWUDWHV WKH ZRUWK RI 3ODLQWLII¶V QDPH McFarland  )G DW  VWDWLQJ WKDW E\ WDNLQJ
SODLQWLII¶VQDPHGHIHQGDQW³XQIDLUO\VRXJKWWRFDSLWDOL]HRQLWVYDOXH´DQGWKDW³WKHYHU\DFWRI
WDNLQJLWIRUWKDWSXUSRVHGHPRQVWUDWHVWKHQDPHLWVHOIKDVZRUWK´ ,QGHHG'HIHQGDQWKDVRSHQO\
DGPLWWHGWKDW3ODLQWLII¶VQDPHDQGLGHQWLW\FDUU\VLJQLILFDQWFRPPHUFLDOYDOXHDQGWKDWKLVVRQJ
³,Q'D&OXE´KDVUHFHLYHGQXPHURXVDZDUGVDQGUHFRJQLWLRQZRUOGZLGH 62)DW 7KXVWKH
HYLGHQFHDQG'HIHQGDQW¶VRZQDGPLVVLRQVKDYHSURYHQZLWKRXWTXHVWLRQWKHYDOXHQRWRULHW\DQG
VWD\LQJSRZHUWKDW3ODLQWLII¶VQDPHDQGSHUVRQDFDUU\
,,,

3ODLQWLII¶V 1DPH 9RLFH DQG ,GHQWLW\ :HUH ([SORLWHG IRU 'HIHQGDQW¶V &RPPHUFLDO
%HQHILW

%\IHDWXULQJ0U-DFNVRQ¶VQDPHLQWKHWLWOHRIWKH3URPRXVLQJ3ODLQWLII¶VYRLFHIRUD

VXEVWDQWLDOSRUWLRQRIWKHWKUHHPLQXWH3URPRDQGVDPSOLQJDQHQWLUHYHUVHIURP0U-DFNVRQ¶V
KLWVRQJ³,Q'D&OXE´'HIHQGDQWXQODZIXOO\XVHG0U-DFNVRQ¶VLGHQWLW\WRSXEOLFL]HWKHUHOHDVH
DQGVDOHRI'HIHQGDQW¶VXSFRPLQJ$OEXP Id.DW ,QIDFW'HIHQGDQW¶VRZQUHSHDWHG
O\ULFVLQWKH3URPROHDYHVQRTXHVWLRQRIPDWHULDOIDFWWKDWWKHJRDOZDVWRVHOODVPDQ\Black
Market$OEXPVDVSRVVLEOH 62) 
7KHIDFWVLQWKLVFDVHSDUDOOHOWKRVHLQFacenda v. N.F.L. Films, Inc.)G
G&LU ,QFacendaWKH1)/XVHGDWKLUWHHQVHFRQGVRXQGUHFRUGLQJVRIEURDGFDVWHU-RKQ
)DFHQGD¶V YRLFH LQ D WHOHYLVLRQ SURGXFWLRQ SURPRWLQJ WKH YLGHR JDPH 0DGGHQ 1)/ ¶ Id DW
7KHFRXUWKHOGWKDWWKH1)/¶VXVH³LQZKDWDPRXQW>HG@WRDPLQXWHSURPRWLRQDOSLHFH
DNLQWRDGYHUWLVLQJGRHVQRWFRXQWDVDQH[SUHVVLYHZRUN´DQGFRQVHTXHQWO\IRXQGWKH1)/OLDEOH
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GHVSLWHWKHIDFWWKDWWKH1)/DFWXDOO\RZQHGWKHFRS\ULJKWLQWKHUHFRUGLQJVRI)DFHQGD¶VYRLFH
Id. DW
6LPLODUO\KHUH'HIHQGDQWXVHG3ODLQWLII¶VQDPHDQGYRLFHLQWKH3URPRWRSURPRWHVDOHV
RIBlack Market'HIHQGDQWGRHVQRWGLVSXWHWKDW0U-DFNVRQ¶VVWDJHQDPH³&HQW´ZDVXVHG
LQWKHWLWOHRIWKH3URPRRUWKDW3ODLQWLII¶VYRLFHZDVXVHGLQWKH3URPR 62)DW $QGGHVSLWH
HIIRUWV LQ HDUOLHU PRWLRQ SUDFWLFH FODLPLQJ WKH 3URPR ZDV D SXUHO\ DUWLVWLF ZRUN WKH H[SOLFLW
DGYHUWLVHPHQWLQWKH3URPR
“Only on the Black Market, December 4th
The Album is out”
Id.DW UHSHDWHGVL[WLPHVFDQOHDYHQRUHDVRQDEOHIDFWXDOGLVSXWHWKDWWKH3URPRZDV
FRPPHUFLDOVSHHFK7KHUHLVQRGLVSXWHIURPHLWKHUSDUW\DVWRWKHDFFXUDF\RUYHUDFLW\RIWKHVH
O\ULFV Id. 7KHUHLVDOVRQRGLVSXWHWKDW3ODLQWLIIGRHVQRWDSSHDURQRUKDYHDQ\UHODWLRQWRBlack
MarketWKHSURGXFWZKLFKZDVDGYHUWLVHGLQWKH3URPR Id.DW 






seeWarren v. Conn. Cmty. for Addiction
Recovery, Inc.1R&96&RQQ6XSHU/(;,6DW  &RQQ6XSHU&W
6HSW    ³,W LV >@ ZKHQ WKH SXEOLFLW\ LV JLYHQ IRU WKH SXUSRVH RI DSSURSULDWLQJ WR WKH



,QFRQWUDVWWRWKHGHIHQGDQWLQFacenda0U5REHUWVQHYHUHYHQREWDLQHGDOLFHQVHIURPWKHFRS\ULJKWRZQHUVRI
³,Q'D&OXE´IRULWVXVH 62)DW ,QFacendaWKHGHIHQGDQWLWVHOIRZQHGWKHFRS\ULJKWWRWKHUHFRUGLQJRIWKH
SODLQWLII¶VYRLFHFacenda)GDW
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GHIHQGDQW VEHQHILWWKHFRPPHUFLDORURWKHUYDOXHVDVVRFLDWHGZLWKWKHQDPHRUWKHOLNHQHVVWKDW
WKHULJKWRISULYDF\LVLQYDGHG´ 
7KURXJKRXW KLV HDUOLHU PRWLRQ SUDFWLFH 'HIHQGDQW KDV DWWHPSWHG WR FRQIXVH WKH )LUVW
$PHQGPHQWLVVXHE\UHO\LQJRQFDVHVZKHUHDSODLQWLII¶VLGHQWLW\ZDVXVHGLQDQH[SUHVVLYHZRUN
RULQDQDGYHUWLVHPHQWIRUDQH[SUHVVLYHZRUNDQGWKHUHIRUHPHULWHG)LUVW$PHQGPHQWSURWHFWLRQ
0U -DFNVRQ¶V LGHQWLW\ ZDV QRW XVHG LQ DQ H[SUHVVLYH ZRUN QRU D ZRUN WKDW FDQ EH FRQVLGHUHG
QHZVZRUWK\,PSRUWDQWO\WKHQHZVZRUWK\DQGSXEOLFFRQFHUQH[FHSWLRQDUHQRW³ZLWKRXWOLPLWV´
DQGDGHIHQGDQWZLOOQRWEHSURWHFWHGLIWKHXQDXWKRUL]HGXVHV³DSSHDULQWKHPHGLDXQGHUWKHJXLVH
RIQHZVLWHPV´ZKHQLQIDFWDGHIHQGDQWLV³VROHO\WU\LQJWRSURPRWHVDOHV´Foster v. Svenson,
$'G1<6G>VW'HSW@³>6@XFKDGYHUWLVHPHQWLQGLVJXLVHLVFRPPHUFLDO
XVHGHVHUYLQJQRSURWHFWLRQIURPWKHSULYDF\VWDWXWH´ Id
'HIHQGDQW KDV SXUVXHG WKHVH DUJXPHQWV LQ WKH KRSH WKDW WKLV &RXUW FDQQRW GLVFHUQ WKH
GLVWLQFWLRQEHWZHHQWKRVHFDVHVDQGWKHIDFWVKHUHZKHUH3ODLQWLII¶VLGHQWLW\ZDVXVHGWRVHOOD
SURGXFWBlack MarketWKDWERUHQRUHODWLRQWR3ODLQWLIIZKDWVRHYHU,QGHHGFRXUWVLQWKH6HFRQG
&LUFXLWKDYHUHMHFWHGGHIHQGDQWV¶DUJXPHQWVWKDWDXVHLVSURWHFWHGEHFDXVHLWLVQHZVZRUWK\RU
H[SUHVVLYHZKHQLWFRQWDLQVFRPPHUFLDOHOHPHQWVSee Beverly v. Choices Women’s Medical Ctr
$'G>QG'HSW@ GHIHQGDQWFODLPHGXVHRISODLQWLII¶VSKRWRJUDSKLQDFDOHQGDU
ZDVSURWHFWHGEHFDXVHLWGHSLFWHGLPSRUWDQWZRPHQDQGHYHQWVLQWKHZRPHQ¶VPRYHPHQWWKH
FRXUWGLVDJUHHGVWDWLQJ³WKHFDOHQGDULVDQDGYHUWLVHPHQW>«@LQWKDWWKHODQJXDJHFRQWDLQHGLQWKH
FDOHQGDUKDVDVRQHRILWVJRDOVWKHSRVVLEOHDWWUDFWLRQRIDYLHZHURIWKHVXEMHFWFDOHQGDUWRGR
EXVLQHVVZLWKWKHGHIHQGDQWFRUSRUDWLRQ´  LQWHUQDOFLWDWLRQVRPLWWHG Shamsky v. Garan, Inc.
0LVFG 1<6XS&W-XO\  UHMHFWLQJGHIHQGDQW¶VDUJXPHQWWKDWLWVXVHRID
SKRWRJUDSKRI0/%SOD\HUVRQDWVKLUWZDVSURWHFWHGEHFDXVHLW³FRPPHPRUDW>HV@WKH:RUOG
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&KDPSLRQ1HZ<RUN0HWVWHDPDVDVHSDUDWHDQGKLVWRULFDOO\UHFRJQL]DEOHHQWLW\´DQGILQGLQJLW
OLDEOHIRUYLRODWLRQRIWKHULJKWRISXEOLFLW\ 
7KDW3ODLQWLIIGRHVQRWDSSHDURQBlack MarketQRUZDVLQYROYHGLQLWVFUHDWLRQLVNH\See
Foster$'GDW ³>:@KHQDFRXUWGHWHUPLQHVWKDWWKHUHLVQRUHDOUHODWLRQVKLSEHWZHHQ
WKHXVHRIWKHSODLQWLII¶VQDPHRUSLFWXUHDQGWKHDUWLFOHLWLVXVHGWRLOOXVWUDWHWKHGHIHQGDQWFDQQRW
XVHWKHQHZVZRUWK\DQGSXEOLFFRQFHUQH[FHSWLRQDVDGHIHQVH´ 7KHXVHRI3ODLQWLII¶VLGHQWLW\LQ
WKLVFDVHWRVHOOBlack Market LVDQDFWRIQDNHGFRPPHUFLDOLVPDYLRODWLRQXQGHU&RQQHFWLFXW¶V
FRPPRQODZULJKWRISXEOLFLW\7KHUHLVQR³HQWZLQLQJ´RIWKHFRQWHQWRIBlack MarketZLWKWKH
UHIHUHQFHV WR 3ODLQWLII¶V LGHQWLW\ LQ WKH 3URPR 7KH\ DUH MX[WDSRVHG IRU D SXUHO\ FRPPHUFLDO
SXUSRVHOLNHDFHOHEULW\¶VSKRWRJUDSKRQDFHUHDOER[
,9


3ODLQWLII¶V1DPHDQG,GHQWLW\:HUH([SORLWHG:LWKRXW+LV&RQVHQW
)LQDOO\ 'HIHQGDQW DGPLWV WKDW KH XVHG 3ODLQWLII¶V QDPH DQG YRLFH ZLWKRXW KLV FRQVHQW

62) 0RUHRYHUKDG3ODLQWLIIPDGHVXFKDUHTXHVWWKHUHLVQRGLVSXWHLQWKHUHFRUG
WKDW0U-DFNVRQZRXOGKDYHUHIXVHGWRDOORZXVHRIKLVQDPHYRLFHDQGLGHQWLW\WRKHOSLQFUHDVH
VDOHVIRU'HIHQGDQW¶VXSFRPLQJ$OEXP Id.DW 
,QWKH)LUVWDQG6HFRQG07'V'HIHQGDQWXQVXFFHVVIXOO\WULHGWRFLUFXPYHQWWKHLVVXHRI
KLVIDLOXUHWRJHW0U-DFNVRQ¶VSHUPLVVLRQE\DUJXLQJWKDWEHFDXVH0U-DFNVRQGRHVQRWRZQWKH
FRS\ULJKWLQ³,Q'D&OXE´KLVDSSURYDOZDVWKHUHIRUHQRWQHHGHG±WKHDUJXPHQWIDOOVIODWIRUWZR
UHDVRQV
)LUVWDVGLVFXVVHGWKURXJKRXWWKLVEULHIWKLVLVDFDVHDERXWULJKWRISXEOLFLW\QRWFRS\ULJKW
See also %DQNU 'NW  &RS\ULJKW RZQHUVKLS LV D FRPSOHWH UHG KHUULQJ LQ WKLV FRQWH[W 6HH
Zacchini v. Scripps-Howard Broadcasting Co86   UHFRJQL]LQJWKDWWKH
ULJKW RI SXEOLFLW\ ZDV FRQVLVWHQW DQG FRXOG FRH[LVW ZLWK IHGHUDO FRS\ULJKW ODZ  World
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3DXO9/L&DOVL pro hac vice)
6KHUOL0)XUVW pro hac vice 
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1HZ<RUN1<
7HO  
)D[  
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Attorneys for Plaintiff
Curtis James Jackson, III
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
NEW HAVEN
___________________________________
CURTIS JAMES JACKSON, III

Case No: 3:17-cv-00550-WWE

Plaintiff,
v.

transferred from

WILLIAM LEONARD ROBERTS, II

Bankruptcy
Adversary Proceeding: 15-02066

Defendant
___________________________________
DEFENDANT'S OPPOSITION BRIEF TO PLAINTIFF’S
MOTION FOR PARTIAL SUMMARY JUDGMENT
Defendant William Leonard Roberts, II ("Defendant" or "Roberts") hereby files his
Opposition Brief to the Motion for Partial Summary Judgment ("Motion For Partial Summary
Judgment") of Plaintiff Curtis James Jackson, III ("Plaintiff" or "Jackson") [Doc. 50] and
respectfully states as follows:
INTRODUCTION
From the outset, Plaintiff’s Motion is an exercise in futility and will become moot. The
Court’s deadline to file summary judgment motions is not set to expire until May 8, 2018. [Doc.
39] Prior to this upcoming deadline, Defendant intends to file his own Motion for Summary
Judgment as to the doctrine of preemption; the artistic expression-First Amendment defense; the
transformative and fair use-First Amendment defense; and the de minimus use exemption.
Contrary to Plaintiff’s false and misleading assertions, the parties are NOT “now engaged in
expert discovery regarding damages.” [Doc. 55 at n.2] On January 31, 2018 – just days after
Plaintiff filed this premature motion – Defendant disclosed his expert on both liability and
damages (or the lack thereof). Defendant’s own expert opined, inter alia, that (a) the use of
4815-7945-0463.1
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Plaintiff’s voice in a fixed copyrighted sound recording preempts his common law action for
right of publicity; (b) the use of Plaintiff’s voice was not a commercial misappropriation or
advertisement for purposes of trade but was otherwise transformative and/or an artistic
expression for entertainment and cultural commentary; and (c) any consent that would have been
needed was required by Plaintiff’s former record label (who owns the “In Da Club” song) and
not Plaintiff himself. (See Declaration of Jonathan D. Goins in Support of Defendant’s
Opposition Brief to Plaintiff’s Motion for Partial Summary Judgment (“Goins Decl.”), Ex. 4,
Expert Report of Bob Kohn (“Kohn Report”) Kohn’s seventy-five page report goes into great
length addressing how even the mere presence of commercial use is not actionable when said use
is expressive in nature; the lack of intent by Defendant in exploiting Plaintiff’s publicity,
especially given the history of the parties’ rivalry, specifically Plaintiff’s disdain for Defendant;
and the history of Plaintiff’s own mixtapes and remixing of original songs from other artists that
were expressive, non-commercial uses. (Goins Decl., Ex. 4, Kohn Report) Without question,
Defendant’s expert clearly opined on liability and the merits (or lack thereof) of Plaintiff’s right
of publicity claim. Fact discovery also does not close until April 2, and the parties just extended
expert discovery until May 2 as both parties expect to schedule expert depositions soon.
Defendant’s anticipated motion will completely absolve him of any liability as to Plaintiff’s
misplaced right of publicity claim. As such, Defendant respectfully requests that the Court
refrain from ruling on Plaintiff’s motion until after Defendant’s own motion has been fully
briefed and the parties’ summary judgment deadline expires.
As to the merits of Plaintiff’s Motion, Plaintiff is of the misguided belief that liability is
proven if it is found that Defendant used Plaintiff’s voice in a commercial manner. [Doc. 55 at
pp. 11-19] First and foremost, forms of music involving entertainment are exempt from right of
4815-7945-0463.1
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publicity claims under the Second Circuit’s longstanding Rogers test and Restatement principles.
See Rogers v Grimaldi, 695 F.Supp. 112, 121 (S.D.N.Y. 1988) (courts have been consistently
unwilling to recognize the right of publicity cause of action “where the plaintiff’s name or
picture was used in connection with . . . entertainment.”) (emphasis added); aff’d 875 F.2d 994,
1003-04 (2d. Cir. 1989) (affirming summary judgment for defendants as use of plaintiff’s name
in title of movie and related screenplay was artistic expression and not a right of publicity
violation); see also RESTATEMENT (THIRD) OF UNFAIR COMPETITION § 47 (“use ‘for purposes of
trade’ does not ordinarily include the use of a person’s identity in news reporting, commentary,
entertainment, works of fiction or nonfiction, or in advertising that is incidental to such uses”)
(emphasis added).

As Plaintiff’s own deposition testimony elicited several times, he has

engaged in the type of conduct in which he now accuses of Defendant as a right of publicity
violation, having performed in an expressive manner on numerous mixtapes featuring other
artists without their consent for the past several decades, including the likes of the late Michael
Jackson and the Notorious B.I.G.
As will be expressed in greater detail in Defendant’s forthcoming summary judgment
motion, Defendant’s use of Plaintiff’s voice for twenty seconds at the end of a three-and-a-half
minute remix song out of a total of twenty-six remixed songs overall on a free mixtape album
involved non-commercial cultural commentary and entertainment expressions (as recognized
under the First Amendment).

See Foster v Svenson, 128 A.D.3d 150, 160 (N.Y. 2015)

(“Defendant’s used of the photos falls within the ambit of constitutionally protected conduct in
the form of a work of art. . . . Since the images themselves constitute the work of art, and art
work is protected by the First Amendment, any advertising undertaken in connection with the
promotion of the art work was permitted.”); Miczura v. Knowles, 2015 WL 8653578 at *2 (N.Y.
4815-7945-0463.1
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Sup. Ct. Dec. 10, 2015) (granting motion to dismiss right of publicity claim alleging
unauthorized use of plaintiff's voice in Beyonce's popular "Drunk In Love" song" as the song, the
video and advertising relating thereto were all “constitutionally protected works of art . . . .
Courts have consistently held that (New York’s right of publicity law) does not apply to works of
literary and artistic expression.”); Estate of Smith v. Cash Money Records, Inc., No. 14-cv-2703,
2017 WL 2333770 at *10 (S.D.N.Y. May 30, 2017) (dismissing plaintiff's copyright claim after
defendant used 35 seconds of plaintiff's lyrics on fair use grounds, as inter alia, defendant's own
“use of the lines” were “intended transformative use”). Contrary to Plaintiff’s position, the
record establishes Defendant’s use of less than 20 seconds of Plaintiff's voice on a song that
Plaintiff does not even own (which was one of twenty-six songs overall on a mixtape released to
the Internet for free) was not a commercial misappropriation.
Courts routinely recognize the need to limit right of publicity claims based on First
Amendment considerations, such as mentioning one’s name in a song, Lindsey Lohan v. Perez,
924 F. Supp. 2d 447 (E.D.N.Y. 2013), or using one’s name in the title and text of an artistic work
such as a movie, film or book. Rogers, 875 F.2d at 1003 (refusing to extend right of publicity
based on “use of a celebrity’s name in a movie title” and related text given the “concern for the
protection of free expression”); in accord, Hicks v. Casablanca Records, 464 F.Supp. 426, 431
(S.D.N.Y.1978); Frosch v. Grosset & Dunlop, Inc., 75 A.D.2d 768, 427 N.Y.S.2d 828 (1st Dep't
1980); Guglielmi v. Spelling–Goldberg Productions, 603 P.2d 454, 455 (Cal. 1979).
Further, Defendant’s use of Plaintiff’s voice was also de minimus and merely incidental.
See, e.g., Lohan, 924 F. Supp. 2d at 455 (dismissing Lohan's right of publicity claim as “her
name” was “incidental” and “isolated” in nature under the incidental use exemption); Groden v.
Random House, Inc., 61 F.3d 1045, 1049-50 (2d Cir. 1995) (affirming district court ruling that
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the use of plaintiff's name and photograph in advertisement would clearly fall within the
incidental use exception). Defendant’s “In Da Club” remix was one of twenty-six remixes
overall and did not include any particular emphasis or focus on Plaintiff’s likeness per se (but
rather his own given his reputation as a notable hip-hop artist and entertainer).
Last but certainly not least, Plaintiff’s misguided right of publicity claim is preempted by
federal copyright law. Plaintiff has no separate and independent right of publicity for any
unauthorized use of his voice in the copyrightable “In Da Club” recording – it is not owned by
him but by his former record label. Plaintiff’s own deposition testimony admitted several times
that he had no ownership or approval right in and to the master or original recording of “In Da
Club.” Plaintiff has admitted that the “In Da Club” recording is owned by his former record
label (Shady/Aftermath, a subsidiary of Universal). Interesting to note, Defendant’s remixed
version of “In Da Club” included with consent one of the record label-owner’s own voice
(Doctor Dre).
In sum, determining whether Defendant’s use of Plaintiff’s voice in a remixed song was
commercial in nature is a red-herring: it does not matter. Given Plaintiff's lack of cognizable
theory for asserting a right of publicity claim without having any right at all to the song at-issue
(which is truly disguised as a copyright infringement claim) – the case cannot proceed to trial.
Based on Plaintiff's inability to prove that Defendant misappropriated Plaintiff's voice in the
song, which was available to the public for free without any profit or commercial gain – the case
cannot proceed to trial. Based on the undisputed facts that Defendant is an artist and routinely
remixes songs (including “In Da Club”) owned originally by other artists and record labels that
are protectable forms of art and entertainment pursuant to existing Second Circuit precedence –
from the Rogers decision articulating the artistic expression test to the most recent Lohan and
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Knowles decisions – the case cannot proceed to trial.

Based on the undisputed facts that

Defendant’s use of Plaintiff’s voice was merely incidental (i.e., mere seconds towards the end of
a three-and-a-half minute remix of an overall twenty-six track mixtape album) – the case cannot
proceed to trial. Plaintiff’s partial motion for summary judgment should be denied.
FACTUAL BACKGROUND
Plaintiff’s Frivolous Suit for Revenge
Plaintiff's lawsuit is a desperate ploy to exploit the Defendant as “pay back” after
Plaintiff was ordered to pay $7 million to Defendant's ex-girlfriend, Lastonia Leviston, in an
intentional infliction of emotional distress case (which is what later spurred Plaintiff's
bankruptcy filing).1 (Defendant’s Responses to Plaintiff’s Statement of Undisputed Material
Facts (“Response SOF”) at ¶ 75 (citing Goins Decl., Ex. 8, Bankruptcy Opinion summarizing the
Leviston v. Jackson case); see also Goins Decl., Ex. 2, Def.’s Dep. at 137:11-14 (“

”)). Plaintiff’s vengeful hatred towards Defendant in bringing
forth this frivolous lawsuit cannot be ignored. As recently as earlier this month, after Defendant
incurred a serious health issue, Plaintiff posted on social media yet more insulting personal
1

The bankruptcy court recently summarized that case:
"On February 24, 2010, Ms. Leviston filed a complaint against Mr. Jackson in the
Supreme Court of the State of New York, New York County, Case No. 102449/2010 ()
asserting claims for intentional infliction of emotional distress and violation of the New
York Civil Rights Law. After years of litigation, a bifurcated jury trial on liability and
punitive damages began on June 15, 2015. At the conclusion of the first part of the
bifurcated trial, the jury returned a verdict in the amount of $5 million in compensatory
damages in favor of Ms. Leviston. See, POC 5-1, Jury Verdict. Thereafter, on July 20,
2015, the jury assessed a total of $2 million dollars in punitive damages against Mr.
Jackson that, together with the compensatory damage award, totaled an award of $7
million dollars."

Leviston v. Jackson, No. 15-21233 (AMN), 2017 Bankr. LEXIS 1459, at *3 (U.S. Bankr. D. Conn. May 30, 2017).
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attacks.

(Response SOF at ¶ 76 (citing Goins Decl., Ex. 13, Plaintiff’s Instagram page

(ROBERTS 000619) and a copy of an article published by TMZ entitled “50 Cent to Rick Ross
If He Dies, He Dies” (ROBERTS 000620-22))) Viewed in the context of the on-going, ten-year
professional rivalry or “beef” between the parties to this case (during which each party has used
the name, voice, and likeness of the other in copyrighted materials of their own to lampoon or
ridicule the other), and as an original, expressive work of art, Defendant’s mixtape album
purports expressive, non-commercial use. (Goins Decl., Ex. 4, Kohn Report at 6-7) This Court
should not be hoodwinked into serving as a “bully pulpit” venue for Plaintiff’s own personal
vendetta against Defendant.
Defendant uses a 13-second snippet of ten lines of a vocal track that Plaintiff does not
own and applies it to over three minutes of fifty original lines created by Defendant to create a
new original work of authorship that not only comments upon one or more newsworthy events
relating to both parties in this case (e.g., Plaintiff having lost a $7 million judgment to the mother
of Defendant’s child for publishing a private sex tape of the her), but expresses verbal editorial
comment addressed to Defendant’s young fans, about certain vices spawned by the celebrity rap
culture, including the potential abuse of violent lyrics, exemplified by Plaintiff’s words and
actions, using the 13-second vocal track, in juxtaposition, for his criticism. (Goins Decl., Ex. 4,
Kohn Report at p. 6)
Plaintiff’s History of Mixtapes and Remixes Of Third-Parties’ Songs
Plaintiff has released about twenty mix-tapes over his career, providing testimony
regarding several of them published during the time between his commercially release albums.
(Response SOF at ¶ 72 (citing Goins Decl., Ex. 3, Pl.’s Dep. at 62-81)). Many of those mixed
tapes have featured the instrumental and vocal tracks other major artists, including Michael
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Jackson, Robin Thicke and 2 Chainz. (Response SOF at ¶ 73 (citing Goins Decl., Ex. 9
ROBERTS 000525-28, 30-34, 36-40)) More importantly, none of these celebrities provided
Plaintiff with permission to use their names, voice, or likenesses; nor have their record
companies given their permission for Plaintiff’s use of the excerpted copyrighted sound
recordings. (Response SOF at ¶ 73 (citing Goins Decl., Ex. 3, Pl.’s Dep. at 62-81; see also Goins
Decl., Ex. 6, Plaintiff’s Objections and Responses to Defendant’s Second Set of Admission
Requests at 70, 72, 74, 76, 89-91)). Whether one is authorized or not to use an excerpt of a sound
recording as part of another sound recording, it is music industry practice to credit the source of
the excerpted recording, including the name or identity of the performers featured in it.
Remarkably, Plaintiff regularly provides credit to those other performers who are
featured on his mix-tapes. (Response SOF at ¶ 74 (citing Goins Decl., Ex. 3, Pl.’s Dep. at 6281)) For example, Plaintiff released a mixtape entitled “God’s Plan” in which Plaintiff recorded
lyrics over a posthumously released recording of the rap artist Notorious B.I.G. (Id. at ¶ 77
(citing Goins Decl., Ex. 3, Pl.’s Dep. at 63:12-24; see also Goins Decl., Ex. 9 ROBERTS
000248-49; Goins Decl., Ex. 5. Requests at 15-16)). Plaintiff did not get permission from the
estate of Notorious B.I.G. for the use of his name or voice or from his record company for the
use of the recording, nor did he receive permission to credit the late rap artist in the title of the
track: “Niggas featuring the Notorious B.I.G.” (Goins Decl., Ex. 3, Pl.’s Dep. at 62:19-21). In
mixtape entitled “War Angel,” Plaintiff mentioned the release of his forthcoming commercial
album “B4 I Self Destruct,” which appeared on the mix-tape cover art under the words, “Coming
Soon.” (Goins Decl., Ex. 9 ROBERTS 000536-37). On the same mixtape, Plaintiff gives credit
without permission to recording artist Robin Thicke for the use of voice of voice and
performance: Cocaine Feat. Robin Thicke. (Goins Decl., Ex. 9 ROBERTS 000537-40).
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Defendant Roberts Established Musical Career
Defendant has produced a number of albums over the past decade, winning numerous
awards and establishing himself as an artist in his own right. Indeed, Defendant's own work was
transformative in nature. See, e.g., J. Thomas McCarthy, MCCARTHY ON TRADEMARKS
AND UNFAIR COMPETITION § 28:40.50 (4th ed. 2016) ("(M)ost courts have settled on what
is called the “transformative” balancing test: if the accused use in an expressive work (such as a
work of art or a video game) 'transforms' the plaintiff's identity to a sufficient degree, then it is
likely to be immunized from liability for right of publicity infringement"). Here, Defendant
promotes music as a hip-hop artist under his own trademark and stage name. (Response SOF at ¶
78 (citing Goins Decl., Ex. 14, U.S. Registration No. 4,073,211 for the RICK ROSS Mark as
used in connection with music recordings and entertainment services) Defendant is a rap icon in
his own right, and has produced numerous songs and recordings.

As Plaintiff asserts, he

certainly added his "own lyrics and performance" in and to the song at-issue; such activity
constitutes a transformative use under the First Amendment. Defendant was the source and the
"producer" of his own "mixtape"—not in commercial exploitation of Plaintiff. Plaintiff's own
exhibit illustrates this point. [Doc. 18, Ex. 4] (Fader publication questioning Defendant about his
albums, the mixtape at-issue, and his musical career)
During Defendant’s successful career, Defendant has released a number of free mixtapes,
one of which included Renzel Remixes. Each of the twenty-six tracks included on Renzel
Remixes includes original or master recordings from other artist and company record labels.
Defendant was the source and the “producer” of his own “mixtape” good – not Plaintiff. Further,
Defendant performed his own lyrics on Renzel Remixes, remixing or sampling on top of other
original recordings, a practice custom in the music industry. (Response SOF at ¶ 79) One of the
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songs remixed by Defendant includes the original master recording “In Da Club,” a song in
which Plaintiff has admitted that it does not own any copyright interest in and to the sound
recording or the musical composition of the "In Da Club" song – this is an undisputed fact.
(Goins Decl., Ex. 5 Plaintiff’s Objections and Responses to Defendant’s First Set of Admission
Requests at No. 1; Goins Decl., Ex. 7 (Doc. 17), Form 26(f) Report Of Parties' Planning Meeting
at p. 6). Both the existing sound recording of the beat and the recording of the added vocal track
featuring Plaintiff’s voice are owned by Aftermath/Shady, not Plaintiff. This is reflected in
Plaintiff’s recording agreement with Aftermath/Shady dated June 14, 2002. (See Goins Decl.,
Ex. 1 at §7). Section 7.01 of that agreement makes it clear that Plaintiff’s vocal track is a “work
made for hire” of the Aftermath/Shady.
Defendant’s Renzel Remixes Mixtape Was Not For Commercial Purposes or Advertising of
Trade
It is undisputed Defendant's mixtape was released for free over the Internet. (Response
SOF at ¶ 83 (citing Goins Decl., Ex. 5 Requests at 48-50; Goins Decl., Ex. 7 [Doc. 17], Form
26(f) Report Of Parties' Planning Meeting at p. 6)). Plaintiff’s name was not mentioned in any
recording on Renzel Remixes. (Response SOF at ¶ 80 (citing Goins Decl., Ex. 5 Requests at 3435)). No photograph of Plaintiff is displayed on the Renzel Remixes album cover. (Response
SOF at ¶ 82 (citing Goins Decl., Ex. 5 Requests at 36)). Many of the mixtape recordings in
defendant Roberts’ Renzel Remixes contained excerpts from existing copyrighted sound
recordings, not only from the In Da Club recording, but also from Adele’s sound recording
Hello, Lil Wayne’s recording Bill Gates, Snoop Dogg’s I’m Ya Dogg, among others. (Goins
Decl., Ex. 4 Expert Report of Bob Kohn at 17). Other recordings on the Renzel Remix album
featured the voices of Chuck D, Nas, Meek Mill and Wale, Fat Trel, Rockie Fresh, Stalley, Yo
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Gotti, Styles P, Kendrick Lamar, Scrilla and Lundee, Young Breed, and The Weeknd. (Id.) Not
once has any other artist from Defendant’s Renzel Remixes mixtape album made any demand or
dispute or complaint. (Goins Decl., Ex. 2, Def.’s Dep. at 133:7-8 (“
)).

On the Renzel Remixes mixtape album, Defendant Roberts did not single out the Plaintiff
Jackson. Nine other recordings on the Renzel Remixes mention the forthcoming Black Market
album. (Response SOF at ¶ 87 (citing Goins Decl., Ex. 4 Expert Report of Bob Kohn at 60)) This
includes Chuck D Speaks, Flashing Lights, Hello Ft. Adele, Dirty White Speaks Make Em Say
Huh, Work Ft. Meek Mill + Wale, #1 Stunna, Can’t Feel My Face Ft. The Weeknd, Always Feel
Like Ft. Scrilla + Lundee, Staring Through My Review Ft. Stalley. Defendant also uses lyrics on
the mix-tape album to inform his fans of albums of other rap artists, such as that by Meek Mill,
not unlike the mention of Black Market in the other tracks. (Id. at ¶ 88).
Indeed, Defendant testified that if he considered the essential purpose of Renzel Remixes
was to use as an advertisement for his forthcoming Black Market album, he would have done it
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quite differently.
(Goins Decl., Ex. 2, Def.’s Dep. at 145:2123). He would have released a single off of the Black Market album and he “would have made
that Track Number 1 on both disks.” (Id. at 147:12-13). If Defendant’s true purpose were to use
Plaintiff’s name to advertise Black Market, Defendant would not have included the voice
recordings and names of far more well-known celebrities like Adele, Lil’ Wayne, and Snoop
Dog. Rather, the purpose of using the In Da Club Beat instrumental track and the 13-second
snippet of the vocal track was expressive. Any commercial aspects of the use were merely
incidental to that expression. (Goins Decl., Ex. 4, Kohn Report at 62).
Defendant’s “In Da Club” Remix Expressed Culture, And Acknowledged Tribute To The
Record Label Owner Of The Master Recording
Defendant actually made a tribute to Plaintiff’s former record label owner on his remixed
version of “In Da Club,” and in fact, had included the owner’s own voice at the beginning of the
remix. (Goins Decl., Ex. 2, Def.’s Dep. at 133:12-136:4

ANALYSIS
To prevail on a right to privacy claim, a plaintiff must prove:
"(1) use of plaintiff's name, portrait, picture or voice
(2) 'for advertising purposes or for the purposes of trade'
(3) without consent and
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(4) within the state of (the presiding venue)."
Hoepker v. Kruger, 200 F.Supp.2d 340, 348 (S.D.N.Y. 2002) (quoting Titan Sports, Inc. v.
Comics World Corp., 870 F.2d 85, 87 (2d Cir.1989)).

Plaintiff must also prove that a

commercial misappropriation has occurred, namely: "'(1) that his name or likeness has publicity
value; (2) that he himself has 'exploited' his name or likeness by acting 'in such a way as to
evidence his ... own recognition of the extrinsic commercial value of his ... name or likeness, and
manifested that recognition in some overt manner'; and (3) that defendant has appropriated this
right of publicity . . ..'" Bi–Rite Enterprises v. Button Master, 555 F.Supp. 1188, 1198–99
(S.D.N.Y.1983) (quoting Lerman v. Chuckleberry Publishing, Inc., 521 F.Supp. 228, 232
(S.D.N.Y.1981) (other citations omitted); see also Rogers v. Grimaldi, 875 F.2d 994, 1003-04
(2d Cir. 1989) ("The common law right of publicity, where it has been recognized, grants
celebrities an exclusive right to control the commercial value of their names and to prevent
others from exploiting them without permission.") (citing Bi-Rite, supra, 555 F.Supp at 119899).

Connecticut recognizes a common law of right of publicity, and follows the Second

Circuit's Rogers decision, neighboring New York statutory right of publicity law and the
Restatement of Torts authority in aiding its jurisprudence. Plaintiff has not disagreed with this
interpretation. [See Doc. 31 at p. 8 ("In analyzing right of publicity claims, Connecticut is
guided by the Restatement."); Id. at p. 9 (While the court in Rogers was analyzing the right of
publicity under the relevant New York statute, the analysis is nearly identical for a claim under
Connecticut common law.")]
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I.

The First And Third Elements of Plaintiff’s Right of Publicity Claim Fail
Because the Use of Plaintiff’s Voice on the “In Da Club” Recording Is Owned
By His Record Label; And Thus, His Consent Would Not Have Been Needed
Had A License Been Taken.

Plaintiff argues Defendant used Plaintiff’s voice in his remixed version of “In Da Club”
on his Renzel Remixes mixtape album, and that he also used his name in the track title itself. As
will be articulated in greater detail in Defendant’s own summary judgment motion, Plaintiff has
no separate right to claim any use of his voice from a remix or sampled recording of “In Da
Club.” It is owned by his former record label, Shady/Aftermath (under Interscope).
If a performer objects to the reproduction or performance of a recording in an expressive,
non-advertising use, then the claim is one of copyright infringement – not of the right of
publicity. In cases such as these, federal copyright preempts state right of publicity law. A
growing number of cases are adopting this view. See, e.g., Laws v. Sony Music Entertainment,
Inc., 448 F.3d 1134, 1145-46 (9th Cir. 2006) (plaintiff alleged a right of publicity infringement
arising from the accused use of a sample of an audio clip of plaintiff’s performance in
defendants' recorded performances of Jennifer Lopez singing; such an assertion of the right of
publicity was preempted by federal copyright law); Jules Jordan Video, Inc. v. 144942 Canada
Inc., 617 F.3d 1146, 1155 (9th Cir. 2010) (an actor's right of publicity claim in his recorded
performances was preempted by copyright law: “The essence of (plaintiff's) claim is that the
Kaytel defendants reproduced and distributed the DVDs without authorization. His claim is
under the Copyright Act.”); Aronson v. Dog Eat Dog Films, Inc., 738 F. Supp. 2d 1104, 1116
(W.D. Wash. 2010) (finding federal copyright preemption of right of publicity claim based on
defendant's use in a documentary of plaintiff's video of plaintiff and others where plaintiff
alleged both federal copyright and state right of publicity counts); Ray v. ESPN, Inc., 783 F.3d
1140, 1144 (8th Cir. 2015) (copyright law preempted a right of publicity claim brought by a
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wrestler who objected to ESPN's telecasting of videos of his wrestling performances: “ESPN did
not use Ray's likeness or name in an advertisement without his permission to promote its
commercial products ….”); Dryer v. National Football League, 814 F.3d 938, 943 (8th Cir.
2016) (quoting right of publicity treatise and holding that NFL production and sale of videos of
former professional football players playing in historic games was not an infringement of the
right of publicity because of copyright preemption doctrine).
It is well-established that the subject matter of a right of publicity in one’s voice is not
different from a copyright claim when the voice is embodied within a copyrighted sound
recording. Laws, supra, 448 F.3d at 1139; see also Maloney v. T3Media, Inc., 853 F.3d 1004,
1015 (9th Cir. 2017) (noting the subject matter of a right of publicity (claim) in one's voice is not
different from a copyright claim when the voice is embodied within a copyrighted sound
recording). In Laws, the Ninth Circuit held that “federal copyright law preempts a claim alleging
misappropriation of one’s voice when the entirety of the allegedly misappropriated vocal
performance is contained within a copyrighted medium.” Laws, 448 F.3d at 1141. The Ninth
Circuit also cited its Jules Jordan Video, Inc. v. 144942 Canada Inc. decision, where it ruled that
federal copyright law preempts a claim alleging misappropriation of one’s name and persona
based entirely on the misappropriation of DVDs of movies in which plaintiff performed and of
which he owned the copyright.
Here,

(Goins
Decl., Ex. 3, Pl.’s Dep. at 119:25-120:5; 121:13-122:13; 238:2-17) As a technical matter, the
identity element of Plaintiff’s right of publicity claim cannot be satisfied because the actual use
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complained of was that of a right that is owned by Plaintiff’s former record label. Plaintiff’s
voice as used on Defendant’s remixed version was taken directly from the “In Da Club”
recording.

As such, Plaintiff’s suggestion that he consent was not given is
misguided; it would not have been needed.
II.

The Second Element of Plaintiff’s Right of Publicity Claim Fails Because
Defendant Roberts’ Use Was An Expressive, Non-Commercial Purpose Of
Entertainment As Protected by The First Amendment.

Plaintiff’s right of publicity claim fails and this Court should deny partial summary
judgment because no commercial misappropriation occurred. The courts have specifically
rejected “right of publicity claims” remarkably parallel to that of Plaintiff’s case. See Laws, 448
F.3d at 1146 (rejecting Plaintiff’s suit for misappropriation of her “right of publicity” as the
Defendant’s use of her voice in a sound recording was preempted by the Copyright Act). Indeed,
it is well-established music industry practice that no separate or additional license, beyond any
necessary copyright licenses, would be required for the use of a performer’s voice on a
copyrighted sound recording. (Goins Decl., Ex. 4, Kohn Report at 49). In the present case, no
copyright license from Plaintiff was required as Plaintiff does not own any copyrights in the
original sound recording “In Da Club.” In fact, Plaintiff has admitted that it does not own any
copyright interest in and to the sound recording or the musical composition of the "In Da Club"
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song – this is an undisputed fact. (Goins Decl., Ex. 5 Plaintiff’s Objections and Responses to
Defendant’s First Set of Admission Requests at No. 1; Goins Decl., Ex. 7 [Doc. 17], Form 26(f)
Report Of Parties' Planning Meeting at p. 6).

That is, Plaintiff is not
even considered the “author” of the vocal track embodying his voice under the Copyright Act. 17
U.S.C. §101 (definition of “work made for hire”); §201(b) (“In the case of a work made for hire,
the employer or other person for whom the work was prepared is consider the author for
purposes of this title”). (Goins Decl., Ex. 4, Kohn Report at 19).
The Ninth Circuit in Laws addressed the commercial nature of defendant’s use: “the
mere presence of an additional element (‘commercial use’) in (California Civil Code) Section
3344 is not enough to qualitatively distinguish plaintiff’s right of publicity claim from a claim in
copyright. The extra element must transform the nature of the action.” Id. at 1145. The Ninth
Circuit also noted defendant’s use of plaintiff’s voice in the song recording and name in crediting
her on the album cover did not transform the nature of the action as plaintiff’s action
challenged “control of the artistic work itself and could hardly be more closely related to the
subject matter of Copyright.” Id. Here, Plaintiff continuously attempts to circumvent the
Copyright Act’s preemption of his claims, claiming that the use of his voice “invoked” his
“identity.” First Amended Complaint at ¶¶ 33-40.
Additionally, Plaintiff relies heavily on the Facenda v. N.F.L. Films case to stress that
Plaintiff's voice was used, and as such, a right of publicity claim has merit (at least as to the
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"identity" element). However, this very same argument was flatly rejected by the Ninth Circuit
and the New York courts alike, dismissing the plaintiff’s “right of publicity claims.” See Miczura
v. Knowles, 2015 WL 8653578 (N.Y. Sup. Ct. Dec. 10, 2015). In fact, the Third Circuit in
Facenda specifically recognized that “when defendants' uses constitute ‘expressive works,’
right-of-publicity

claims

have

been

preempted.”

Id.

at

1029

(citing

Nimmer

§

101(B)(3)(b)(iv)(I)).2 Even adopting the reasoning of the Facenda case, which is wholly
inapposite, the Court noted that "listeners are probably less likely to assume that the sampled
musician vouches for or approves of a new creative work that samples her work than consumers
are likely to assume that an individual's presence in an advertisement reflects an active choice to
endorse a product." 542 F.3d 1007, 1032 n.16 (3d Cir. 2008). Here, the use of the hook from "In
Da Club" for the last few seconds of a remixed version by Defendant no way implicates
Plaintiff's identity and in no way puts his identity directly at issue.
The facts surrounding Facenda differ greatly from the facts presented here as outlined,
and the court itself took note of the difference between a musical sample of another artist's voice
and an individual's presence in an advertisement. The minimal use of Plaintiff's voice in the
recording of the remix song was not used as a commercial misappropriation or endorsement and
would not be assumed to be an endorsement by listeners. To this end, and with respect to this
"commercial misappropriation" element of a right of publicity claim, Plaintiff argues that the
mixtape promoted the release of another album (entitled the Black Market); that supposedly it
2

The Third Circuit noted that “Nimmer puts into the category of expressive uses Fleet v. CBS, Inc., 50 Cal.App.4th
1911, 58 Cal.Rptr.2d 645 (1996) (distributing a movie in which the plaintiff acted); Laws v. Sony Music
Entertainment, Inc., 448 F.3d 1134 (9th Cir.2006) (licensing of a song by non-plaintiffs that included another
portion of a song in which the plaintiff sang); Hoffman v. Capital Cities/ABC, Inc., 255 F.3d 1180 (9th Cir.2001)
(publishing a digitized image of an actor in a movie); Astaire v. Best Film & Video Corp., 136 F.3d 1208 (9th
Cir.1997) (using public domain footage of an actor in a new video); Polydoros v. Twentieth Century Fox Film
Corp., 67 Cal.App.4th 318, 79 Cal. Rptr.2d 207 (1997) (using high school classmate's name in a film); and Ahn v.
Midway Mfg. Co., 965 F.Supp. 1134 (N.D.Ill.1997) (using images of individuals in a video game).” (Goins De.,Ex.
4 Kohn Expert Report at fn 12).
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constitutes as "advertisement for the sale of an unrelated product." [Doc. 19 at p. 22] Such
argument is flawed and misses the point. See, e.g., Lohan v. Perez, 924 F. Supp. 2d 447, 455
(E.D.N.Y.2013) ("The fact that the Song was presumably created and distributed for the purpose
of making a profit does not mean that plaintiff's name was used for "advertising" or "purposes of
trade") (emphasis added).
In Lohan, the song at-issue was actually offered for sale on the very same album that was
released in a for-profit manner, and the Court still found in favor of the Defendants as use of
Plaintiff's identity had not occurred for advertising or trade purposes. Here, Mr. Roberts did not
profit from the song at-issue at all because it was included on a free mixtape. (Goins Decl., Ex 2.
Defendant Deposition at 13:1) If selling an album that featured one's name on a song was not in
violation of Ms. Lohan's right of publicity claim, then so too should such reasoning apply here in
the context of a song on a mixtape album that was not offered for sale. Plaintiff's name simply
"d(id) not promote a product or service" or "seek solicitation for patronage" of Plaintiff thru any
advertising by Defendant, as was true in the Lohan case. Id. at 454-55; see also Lemerond v.
Twentieth Century Fox Film Corp., 2008 U.S. Dist. LEXIS 26947 (S.D.N.Y. 2008) (granting
defendant’s motion to dismiss and holding that the brief use of plaintiff’s image in defendant’s
film, in which plaintiff and defendant have a minimal interaction, was not used for “advertising
purposes or for the purpose of trade”). Defendant's mixtape was released for free over the
Internet. Plaintiff cannot and has not otherwise proven that Defendant "sold" or "offered for
sale" the mixtape at-issue; and as such, will not be able to prove that any profit or commercial
monetary gain was derived by Defendant as a result of sampling this song (which Plaintiff does
not otherwise own). In accordance with industry practice, Plaintiff was accorded the customary
credit with the “ft” line on the track title.
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Musical artists often sample portions of songs without permission and without the
assumption of any kind of commercial misappropriation or endorsement. It is a consistently
patterned practice in the music industry that has been deemed "de minimus" or transformative in
nature in music-related cases involving infringement claims. See, e.g., Warner Bros., Inc. v. Am.
Broad. Cos., 720 F.2d 231, 242 (2d Cir. 1983) (holding that the de minimis doctrine allows
"literal copyright of a small and usually insignificant portion of the plaintiff's work"); Newton v.
Diamond, 349 F.3d 591, 598 (9th Cir. 2003), amended 338 F.3d 1189, 1192-93 (9th Cir. 2004)
(holding that copying of the underlying musical composition was not actionable under the de
minimus doctrine).
Yet another recent case illustrates this point. Just less than a year ago, a New York
federal judge ruled that popular hip-hop artist "Drake" was protected by copyright's fair use
doctrine when he sampled a spoken-word jazz track on his 2013 song "Pound Cake," saying the
hip-hop star had transformed the purpose of the clip. Drake used 35 seconds of Jimmy Smith’s
1982 "Jimmy Smith Rap" without clearing the clip, but the Court said: "This is precisely the type
of use that 'adds something new, with a further purpose or different character, altering the first
(work) with new expression, meaning, or message.'" Estate of Smith v. Cash Money Records,
Inc., No. 14-CV-2703, 2017 WL 2333770 at *8 (S.D.N.Y. May 30, 2017) (quoting Campbell v.
Acuff–Rose Music, Inc., 510 U.S. 569, 590 (1994)).3
Using one's voice in music sampling is artistic expression, and is precisely the same fact
pattern that was disposed of in the Knowles decision. Knowles, 2015 WL 8653578 at *2. In 2015,

3

Indeed, if the Court were permitted to allow this right of publicity claim to stand, then it would open a flood-gate
of litigation in the entire music industry. Not one single artist, producer or record label who owns the master
recording or musical composition to the other 25 songs that were sampled and remixed on Defendant's mixtape have
taken issue with Defendant and sued him for copyright infringement or a right of publicity claim.
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a suit for misappropriation of “right of publicity” was brought against Beyoncé for using the
recorded voice of the singer Mitsou in Beyoncé’s sound recording Drunk In Love which
Beyoncé used in commercial advertisements to promote her concert tour and HBO television
performances. Miczura v. Knowles, 2015 WL 8653578 (N.Y. Sup. Ct. December 10, 2015).
Mitou’s voice was featured in Beyoncé’s recording for over one and a half minutes, including the
first thirteen seconds of the recording and repeated throughout the recording. Like California
Civil Code §3344, New York Civil Rights Law §51 provides a remedy for “Any person whose
name, portrait, picture or voice is used within this state for advertising purposes or for the
purposes of trade . . . without written consent.” But the New York court ruled in favor of
Beyoncé, holding that no “right of publicity” action could lie for the use of the voice recording in
“works of literary or artistic expression.” (Goins Decl., Ex. 4 Expert Report of Bob Kohn at 11).
III.

Any Commercial Use of Plaintiff’s Identity Was Merely Incidental, De
Minimus Use.

Defendant's mixtape was free, and no significant usage of Plaintiff's identity in duration
or repetition occurred. Plaintiff claims the first element (or the "identity" element) of its right of
publicity count is met because Defendant used his name in the "ft" title of the tracklist on the
mixtape, and sampled a portion of his voice in the song itself. Defendant reincorporates herein
the tracklist and allotted time for each song:
RICK ROSS RENZEL REMIXES – TRACKLIST AND MINUTES
1 Chuck D Speaks / Devil In A New Dress 4:23
2 Flashing Lights 2:46
3 Tears Of Joy 3:18
4 Hello (Feat. Adele) 5:15
5 30 For 30 2:35
6 Amazing 3:59
7 Dirty White Speaks / Make Em Say Huh 3:06
8 In Da Club (Feat. 50 Cent) 3:19
9 One Of Us (Feat. Nas) 2:53
10 Work (Feat. Meek Mill & Wale) 5:41
11 #1 Stunna 1:40
4815-7945-0463.1
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12 Jumpman 2:46
13 Stick Talk (Feat. Gunplay) 4:02
14 Where Ya At?! 1:59
15 Babies Cry (Feat. Fat Trel & Rockie Fresh) 5:11
16 Dead Rappers 3:35
17 Staring Through My Rearview 4:51
18 White Iverson 2:12
19 DM (Feat. Yo Gotti) 3:25
20 Money Dance (Feat. Styles P) 9:09
21 I'm Ya Dogg (Feat. Snoop Dogg & Kendrick Lamar) 2:49
22 Always Feel Like (Feat. Scrilla & Lundee) 2:56
23 Bill Gates (Feat. Lil Wayne) 4:53
24 Poppin' (Feat. Quise & Young Breed) 3:12
25 Peace Sign (Skit) 5:50
26 Can't Feel My Face (Feat. The Weeknd) 4:18
TOTAL Minutes: 100:03

[See Doc. 18, Pl.'s Compl., Ex. 2 (internet printout of the free mixtape album's songs list)] Use of
a person's name in a tracklist does not satisfy the "identity" element of a right of publicity
claim. Merely referencing one's name in a song does not equate to "use" of one's name or
identity. See, e.g., Lohan, supra, 924 F. Supp. 2d at 454 (dismissing Plaintiff's right of publicity
claim on Rule 12(b)(6) grounds based on allegation that defendant mentioned plaintiff's name).
The song at-issue was but one of twenty-six songs overall, was insignificant to its
purpose as the mixtape was not offered for sale, and was otherwise inconsequential to any
subsequent promotion of Defendant's Black Market album that was offered for sale. The short
duration and lack of any repetitive, alleged use of Plaintiff's identity did not add to the
significance of Defendant's mixtape; after all, Defendant is a notable hip-hop star and wellknown in his own right with his own federally registered trademark rights. [See Doc 22-2, Ex. B]
Defendant's fleeting and inconsequential use of Plaintiff's voice towards the end of a song that
otherwise was performed by Defendant with Defendant's own voice was clearly incidental and de
minimus. Defendant’s mixtape album was not focused on Plaintiff or Plaintiff’s identity.
Plaintiff’s name was not mentioned in any recording on Renzel Remixes. (Response SOF at ¶ 80
(citing Goins Decl., Ex. 5 Requests at 34-35)). No photograph of Plaintiff was displayed on the
4815-7945-0463.1
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Renzel Remixes album cover. (Response SOF at ¶ 82 (citing Goins Decl., Ex. 5 Requests at 36)).

CONCLUSION
Based on the foregoing reasons, Defendant requests this Court deny Plaintiff’s Motion
For Partial Summary Judgment.

March 12, 2018
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One Hundred Fifteenth Congress
of the
United States of America

H. R. 1551

AT T H E S E C O N D S E S S I O N
Begun and held at the City of Washington on Wednesday,
the third day of January, two thousand and eighteen

An Act
To modernize copyright law, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the ‘‘Orrin G.
Hatch–Bob Goodlatte Music Modernization Act’’.
(b) TABLE OF CONTENTS.—The table of contents for this Act
is as follows:
Sec. 1. Short title; table of contents.
Sec. 2. Customs user fees.
TITLE I—MUSIC LICENSING MODERNIZATION
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

101.
102.
103.
104.
105.
106.

Short title.
Blanket license for digital uses and mechanical licensing collective.
Amendments to section 114.
Random assignment of rate court proceedings.
Performing rights society consent decrees.
Effective date.
TITLE II—CLASSICS PROTECTION AND ACCESS

Sec. 201. Short title.
Sec. 202. Unauthorized use of pre-1972 sound recordings.
TITLE III—ALLOCATION FOR MUSIC PRODUCERS
Sec. 301. Short title.
Sec. 302. Payment of statutory performance royalties.
Sec. 303. Effective date.
TITLE IV—SEVERABILITY
Sec. 401. Severability.
SEC. 2. CUSTOMS USER FEES.

Section 13031(j)(3)(A) of the Consolidated Omnibus Budget Reconciliation Act of 1985 (19 U.S.C. 58c(j)(3)(A)) is amended by
striking ‘‘October 13, 2027’’ and inserting ‘‘October 20, 2027’’.

TITLE I—MUSIC LICENSING
MODERNIZATION
SEC. 101. SHORT TITLE.

This title may be cited as the ‘‘Musical Works Modernization
Act’’.
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SEC. 102. BLANKET LICENSE FOR DIGITAL USES AND MECHANICAL
LICENSING COLLECTIVE.

(a) AMENDMENT.—Section 115 of title 17, United States Code,
is amended—
(1) in subsection (a)—
(A) in the subsection heading, by inserting ‘‘IN GENERAL’’ after ‘‘AVAILABILITY AND SCOPE OF COMPULSORY
LICENSE’’;
(B) by striking paragraph (1) and inserting the following:
‘‘(1) ELIGIBILITY FOR COMPULSORY LICENSE.—
‘‘(A) CONDITIONS FOR COMPULSORY LICENSE.—A person
may by complying with the provisions of this section obtain
a compulsory license to make and distribute phonorecords
of a nondramatic musical work, including by means of
digital phonorecord delivery. A person may obtain a
compulsory license only if the primary purpose in making
phonorecords of the musical work is to distribute them
to the public for private use, including by means of digital
phonorecord delivery, and—
‘‘(i) phonorecords of such musical work have previously been distributed to the public in the United
States under the authority of the copyright owner of
the work, including by means of digital phonorecord
delivery; or
‘‘(ii) in the case of a digital music provider seeking
to make and distribute digital phonorecord deliveries
of a sound recording embodying a musical work under
a compulsory license for which clause (i) does not
apply—
‘‘(I) the first fixation of such sound recording
was made under the authority of the musical work
copyright owner, and the sound recording copyright owner has the authority of the musical work
copyright owner to make and distribute digital
phonorecord deliveries embodying such work to
the public in the United States; and
‘‘(II) the sound recording copyright owner, or
the authorized distributor of the sound recording
copyright owner, has authorized the digital music
provider to make and distribute digital phonorecord deliveries of the sound recording to the
public in the United States.
‘‘(B) DUPLICATION OF SOUND RECORDING.—A person
may not obtain a compulsory license for the use of the
work in the making of phonorecords duplicating a sound
recording fixed by another, including by means of digital
phonorecord delivery, unless—
‘‘(i) such sound recording was fixed lawfully; and
‘‘(ii) the making of the phonorecords was authorized by the owner of the copyright in the sound
recording or, if the sound recording was fixed before
February 15, 1972, by any person who fixed the sound
recording pursuant to an express license from the
owner of the copyright in the musical work or pursuant
to a valid compulsory license for use of such work
in a sound recording.’’; and

Chapter 1
88 of 216

H. R. 1551—3
(C) in paragraph (2), by striking ‘‘A compulsory license’’
and inserting ‘‘MUSICAL ARRANGEMENT.—A compulsory
license’’;
(2) by striking subsection (b) and inserting the following:
‘‘(b) PROCEDURES TO OBTAIN A COMPULSORY LICENSE.—
‘‘(1) PHONORECORDS OTHER THAN DIGITAL PHONORECORD
DELIVERIES.—A person who seeks to obtain a compulsory license
under subsection (a) to make and distribute phonorecords of
a musical work other than by means of digital phonorecord
delivery shall, before, or not later than 30 calendar days after,
making, and before distributing, any phonorecord of the work,
serve notice of intention to do so on the copyright owner.
If the registration or other public records of the Copyright
Office do not identify the copyright owner and include an
address at which notice can be served, it shall be sufficient
to file the notice of intention with the Copyright Office. The
notice shall comply, in form, content, and manner of service,
with requirements that the Register of Copyrights shall prescribe by regulation.
‘‘(2) DIGITAL PHONORECORD DELIVERIES.—A person who
seeks to obtain a compulsory license under subsection (a) to
make and distribute phonorecords of a musical work by means
of digital phonorecord delivery—
‘‘(A) prior to the license availability date, shall, before,
or not later than 30 calendar days after, first making
any such digital phonorecord delivery, serve a notice of
intention to do so on the copyright owner (but may not
file the notice with the Copyright Office, even if the public
records of the Office do not identify the owner or the
owner’s address), and such notice shall comply, in form,
content, and manner of service, with requirements that
the Register of Copyrights shall prescribe by regulation;
or
‘‘(B) on or after the license availability date, shall,
before making any such digital phonorecord delivery, follow
the procedure described in subsection (d)(2), except as provided in paragraph (3).
‘‘(3) RECORD COMPANY INDIVIDUAL DOWNLOAD LICENSES.—
Notwithstanding paragraph (2)(B), a record company may, on
or after the license availability date, obtain an individual
download license in accordance with the notice requirements
described in paragraph (2)(A) (except for the requirement that
notice occur prior to the license availability date). A record
company that obtains an individual download license as permitted under this paragraph shall provide statements of
account and pay royalties as provided in subsection (c)(2)(I).
‘‘(4) FAILURE TO OBTAIN LICENSE.—
‘‘(A) PHONORECORDS OTHER THAN DIGITAL PHONORECORD DELIVERIES.—In the case of phonorecords made
and distributed other than by means of digital phonorecord
delivery, the failure to serve or file the notice of intention
required by paragraph (1) forecloses the possibility of a
compulsory license under paragraph (1). In the absence
of a voluntary license, the failure to obtain a compulsory
license renders the making and distribution of
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phonorecords actionable as acts of infringement under section 501 and subject to the remedies provided by sections
502 through 506.
‘‘(B) DIGITAL PHONORECORD DELIVERIES.—
‘‘(i) IN GENERAL.—In the case of phonorecords made
and distributed by means of digital phonorecord
delivery:
‘‘(I) The failure to serve the notice of intention
required by paragraph (2)(A) or paragraph (3), as
applicable, forecloses the possibility of a compulsory license under such paragraph.
‘‘(II) The failure to comply with paragraph
(2)(B) forecloses the possibility of a blanket license
for a period of 3 years after the last calendar
day on which the notice of license was required
to be submitted to the mechanical licensing collective under such paragraph.
‘‘(ii) EFFECT OF FAILURE.—In either case described
in subclause (I) or (II) of clause (i), in the absence
of a voluntary license, the failure to obtain a compulsory license renders the making and distribution of
phonorecords by means of digital phonorecord delivery
actionable as acts of infringement under section 501
and subject to the remedies provided by sections 502
through 506.’’;
(3) by amending subsection (c) to read as follows:
‘‘(c) GENERAL CONDITIONS APPLICABLE TO COMPULSORY
LICENSE.—
‘‘(1) ROYALTY PAYABLE UNDER COMPULSORY LICENSE.—
‘‘(A) IDENTIFICATION REQUIREMENT.—To be entitled to
receive royalties under a compulsory license obtained under
subsection (b)(1) the copyright owner must be identified
in the registration or other public records of the Copyright
Office. The owner is entitled to royalties for phonorecords
made and distributed after being so identified, but is not
entitled to recover for any phonorecords previously made
and distributed.
‘‘(B) ROYALTY FOR PHONORECORDS OTHER THAN DIGITAL
PHONORECORD
DELIVERIES.—Except
as provided by
subparagraph (A), for every phonorecord made and distributed under a compulsory license under subsection (a) other
than by means of digital phonorecord delivery, with respect
to each work embodied in the phonorecord, the royalty
shall be the royalty prescribed under subparagraphs (D)
through (F), paragraph (2)(A), and chapter 8. For purposes
of this subparagraph, a phonorecord is considered ‘distributed’ if the person exercising the compulsory license has
voluntarily and permanently parted with its possession.
‘‘(C) ROYALTY FOR DIGITAL PHONORECORD DELIVERIES.—
For every digital phonorecord delivery of a musical work
made under a compulsory license under this section, the
royalty payable shall be the royalty prescribed under subparagraphs (D) through (F), paragraph (2)(A), and chapter
8.
‘‘(D) AUTHORITY TO NEGOTIATE.—Notwithstanding any
provision of the antitrust laws, any copyright owners of
nondramatic musical works and any persons entitled to
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obtain a compulsory license under subsection (a) may negotiate and agree upon the terms and rates of royalty payments under this section and the proportionate division
of fees paid among copyright owners, and may designate
common agents on a nonexclusive basis to negotiate, agree
to, pay or receive such royalty payments. Such authority
to negotiate the terms and rates of royalty payments
includes, but is not limited to, the authority to negotiate
the year during which the royalty rates prescribed under
this subparagraph, subparagraphs (E) and (F), paragraph
(2)(A), and chapter 8 shall next be determined.
‘‘(E) DETERMINATION OF REASONABLE RATES AND
TERMS.—Proceedings under chapter 8 shall determine
reasonable rates and terms of royalty payments for the
activities specified by this section during the period beginning with the effective date of such rates and terms, but
not earlier than January 1 of the second year following
the year in which the petition requesting the proceeding
is filed, and ending on the effective date of successor rates
and terms, or such other period as the parties may agree.
Any copyright owners of nondramatic musical works and
any persons entitled to obtain a compulsory license under
subsection (a) may submit to the Copyright Royalty Judges
licenses covering such activities. The parties to each proceeding shall bear their own costs.
‘‘(F) SCHEDULE OF REASONABLE RATES.—The schedule
of reasonable rates and terms determined by the Copyright
Royalty Judges shall, subject to paragraph (2)(A), be
binding on all copyright owners of nondramatic musical
works and persons entitled to obtain a compulsory license
under subsection (a) during the period specified in subparagraph (E), such other period as may be determined pursuant to subparagraphs (D) and (E), or such other period
as the parties may agree. The Copyright Royalty Judges
shall establish rates and terms that most clearly represent
the rates and terms that would have been negotiated in
the marketplace between a willing buyer and a willing
seller. In determining such rates and terms for digital
phonorecord deliveries, the Copyright Royalty Judges shall
base their decision on economic, competitive, and programming information presented by the parties, including—
‘‘(i) whether use of the compulsory licensee’s
service may substitute for or may promote the sales
of phonorecords or otherwise may interfere with or
may enhance the musical work copyright owner’s other
streams of revenue from its musical works; and
‘‘(ii) the relative roles of the copyright owner and
the compulsory licensee in the copyrighted work and
the service made available to the public with respect
to the relative creative contribution, technological contribution, capital investment, cost, and risk.
‘‘(2) ADDITIONAL TERMS AND CONDITIONS.—
‘‘(A) VOLUNTARY LICENSES AND CONTRACTUAL ROYALTY
RATES.—
‘‘(i) IN GENERAL.—License agreements voluntarily
negotiated at any time between one or more copyright
owners of nondramatic musical works and one or more
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persons entitled to obtain a compulsory license under
subsection (a) shall be given effect in lieu of any determination by the Copyright Royalty Judges. Subject
to clause (ii), the royalty rates determined pursuant
to subparagraphs (E) and (F) of paragraph (1) shall
be given effect as to digital phonorecord deliveries in
lieu of any contrary royalty rates specified in a contract
pursuant to which a recording artist who is the author
of a nondramatic musical work grants a license under
that person’s exclusive rights in the musical work
under paragraphs (1) and (3) of section 106 or commits
another person to grant a license in that musical work
under paragraphs (1) and (3) of section 106, to a person
desiring to fix in a tangible medium of expression
a sound recording embodying the musical work.
‘‘(ii) APPLICABILITY.—The second sentence of clause
(i) shall not apply to—
‘‘(I) a contract entered into on or before June
22, 1995, and not modified thereafter for the purpose of reducing the royalty rates determined
pursuant to subparagraphs (E) and (F) of paragraph (1) or of increasing the number of musical
works within the scope of the contract covered
by the reduced rates, except if a contract entered
into on or before June 22, 1995, is modified thereafter for the purpose of increasing the number
of musical works within the scope of the contract,
any contrary royalty rates specified in the contract
shall be given effect in lieu of royalty rates determined pursuant to subparagraphs (E) and (F) of
paragraph (1) for the number of musical works
within the scope of the contract as of June 22,
1995; and
‘‘(II) a contract entered into after the date
that the sound recording is fixed in a tangible
medium of expression substantially in a form
intended for commercial release, if at the time
the contract is entered into, the recording artist
retains the right to grant licenses as to the musical
work under paragraphs (1) and (3) of section 106.
‘‘(B) SOUND RECORDING INFORMATION.—Except as provided in section 1002(e), a digital phonorecord delivery
licensed under this paragraph shall be accompanied by
the information encoded in the sound recording, if any,
by or under the authority of the copyright owner of that
sound recording, that identifies the title of the sound
recording, the featured recording artist who performs on
the sound recording, and related information, including
information concerning the underlying musical work and
its writer.
‘‘(C) INFRINGEMENT REMEDIES.—
‘‘(i) IN GENERAL.—A digital phonorecord delivery
of a sound recording is actionable as an act of infringement under section 501, and is fully subject to the
remedies provided by sections 502 through 506,
unless—
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‘‘(I) the digital phonorecord delivery has been
authorized by the sound recording copyright
owner; and
‘‘(II) the entity making the digital phonorecord
delivery has obtained a compulsory license under
subsection (a) or has otherwise been authorized
by the musical work copyright owner, or by a
record company pursuant to an individual
download license, to make and distribute
phonorecords of each musical work embodied in
the sound recording by means of digital phonorecord delivery.
‘‘(ii) OTHER REMEDIES.—Any cause of action under
this subparagraph shall be in addition to those available to the owner of the copyright in the nondramatic
musical work under subparagraph (J) and section
106(4) and the owner of the copyright in the sound
recording under section 106(6).
‘‘(D) LIABILITY OF SOUND RECORDING OWNERS.—The
liability of the copyright owner of a sound recording for
infringement of the copyright in a nondramatic musical
work embodied in the sound recording shall be determined
in accordance with applicable law, except that the owner
of a copyright in a sound recording shall not be liable
for a digital phonorecord delivery by a third party if the
owner of the copyright in the sound recording does not
license the distribution of a phonorecord of the nondramatic
musical work.
‘‘(E) RECORDING DEVICES AND MEDIA.—Nothing in section 1008 shall be construed to prevent the exercise of
the rights and remedies allowed by this paragraph,
subparagraph (J), and chapter 5 in the event of a digital
phonorecord delivery, except that no action alleging
infringement of copyright may be brought under this title
against a manufacturer, importer or distributor of a digital
audio recording device, a digital audio recording medium,
an analog recording device, or an analog recording medium,
or against a consumer, based on the actions described
in such section.
‘‘(F) PRESERVATION OF RIGHTS.—Nothing in this section
annuls or limits—
‘‘(i) the exclusive right to publicly perform a sound
recording or the musical work embodied therein,
including by means of a digital transmission, under
paragraphs (4) and (6) of section 106;
‘‘(ii) except for compulsory licensing under the
conditions specified by this section, the exclusive rights
to reproduce and distribute the sound recording and
the musical work embodied therein under paragraphs
(1) and (3) of section 106, including by means of a
digital phonorecord delivery; or
‘‘(iii) any other rights under any other provision
of section 106, or remedies available under this title,
as such rights or remedies exist before, on, or after
the date of enactment of the Digital Performance Right
in Sound Recordings Act of 1995.
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‘‘(G) EXEMPT TRANSMISSIONS AND RETRANSMISSIONS.—
The provisions of this section concerning digital phonorecord deliveries shall not apply to any exempt transmissions or retransmissions under section 114(d)(1). The
exemptions created in section 114(d)(1) do not expand or
reduce the rights of copyright owners under paragraphs
(1) through (5) of section 106 with respect to such transmissions and retransmissions.
‘‘(H) DISTRIBUTION BY RENTAL, LEASE, OR LENDING.—
A compulsory license obtained under subsection (b)(1) to
make and distribute phonorecords includes the right of
the maker of such a phonorecord to distribute or authorize
distribution of such phonorecord, other than by means of
a digital phonorecord delivery, by rental, lease, or lending
(or by acts or practices in the nature of rental, lease,
or lending). With respect to each nondramatic musical work
embodied in the phonorecord, the royalty shall be a proportion of the revenue received by the compulsory licensee
from every such act of distribution of the phonorecord
under this clause equal to the proportion of the revenue
received by the compulsory licensee from distribution of
the phonorecord under subsection (a)(1)(A)(ii)(II) that is
payable by a compulsory licensee under that clause and
under chapter 8. The Register of Copyrights shall issue
regulations to carry out the purpose of this subparagraph.
‘‘(I) PAYMENT OF ROYALTIES AND STATEMENTS OF
ACCOUNT.—Except as provided in paragraphs (4)(A)(i) and
(10)(B) of subsection (d), royalty payments shall be made
on or before the twentieth day of each month and shall
include all royalties for the month next preceding. Each
monthly payment shall be made under oath and shall
comply with requirements that the Register of Copyrights
shall prescribe by regulation. The Register shall also prescribe regulations under which detailed cumulative annual
statements of account, certified by a certified public
accountant, shall be filed for every compulsory license
under subsection (a). The regulations covering both the
monthly and the annual statements of account shall prescribe the form, content, and manner of certification with
respect to the number of records made and the number
of records distributed.
‘‘(J) NOTICE OF DEFAULT AND TERMINATION OF COMPULSORY LICENSE.—In the case of a license obtained under
paragraph (1), (2)(A), or (3) of subsection (b), if the copyright owner does not receive the monthly payment and
the monthly and annual statements of account when due,
the owner may give written notice to the licensee that,
unless the default is remedied not later than 30 days
after the date on which the notice is sent, the compulsory
license will be automatically terminated. Such termination
renders either the making or the distribution, or both,
of all phonorecords for which the royalty has not been
paid, actionable as acts of infringement under section 501
and fully subject to the remedies provided by sections 502
through 506. In the case of a license obtained under subsection (b)(2)(B), license authority under the compulsory
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license may be terminated as provided in subsection
(d)(4)(E).’’;
(4) by amending subsection (d) to read as follows:
‘‘(d) BLANKET LICENSE FOR DIGITAL USES, MECHANICAL
LICENSING COLLECTIVE, AND DIGITAL LICENSEE COORDINATOR.—
‘‘(1) BLANKET LICENSE FOR DIGITAL USES.—
‘‘(A) IN GENERAL.—A digital music provider that qualifies for a compulsory license under subsection (a) may,
by complying with the terms and conditions of this subsection, obtain a blanket license from copyright owners
through the mechanical licensing collective to make and
distribute digital phonorecord deliveries of musical works
through one or more covered activities.
‘‘(B) INCLUDED ACTIVITIES.—A blanket license—
‘‘(i) covers all musical works (or shares of such
works) available for compulsory licensing under this
section for purposes of engaging in covered activities,
except as provided in subparagraph (C);
‘‘(ii) includes the making and distribution of server,
intermediate, archival, and incidental reproductions of
musical works that are reasonable and necessary for
the digital music provider to engage in covered activities licensed under this subsection, solely for the purpose of engaging in such covered activities; and
‘‘(iii) does not cover or include any rights or uses
other than those described in clauses (i) and (ii).
‘‘(C) OTHER LICENSES.—A voluntary license for covered
activities entered into by or under the authority of 1 or
more copyright owners and 1 or more digital music providers, or authority to make and distribute permanent
downloads of a musical work obtained by a digital music
provider from a sound recording copyright owner pursuant
to an individual download license, shall be given effect
in lieu of a blanket license under this subsection with
respect to the musical works (or shares thereof) covered
by such voluntary license or individual download authority
and the following conditions apply:
‘‘(i) Where a voluntary license or individual
download license applies, the license authority provided
under the blanket license shall exclude any musical
works (or shares thereof) subject to the voluntary
license or individual download license.
‘‘(ii) An entity engaged in covered activities under
a voluntary license or authority obtained pursuant to
an individual download license that is a significant
nonblanket licensee shall comply with paragraph
(6)(A).
‘‘(iii) The rates and terms of any voluntary license
shall be subject to the second sentence of clause (i)
and clause (ii) of subsection (c)(2)(A) and paragraph
(9)(C), as applicable.
‘‘(D) PROTECTION AGAINST INFRINGEMENT ACTIONS.—
A digital music provider that obtains and complies with
the terms of a valid blanket license under this subsection
shall not be subject to an action for infringement of the
exclusive rights provided by paragraphs (1) and (3) of section 106 under this title arising from use of a musical

Chapter 1
95 of 216

H. R. 1551—10
work (or share thereof) to engage in covered activities
authorized by such license, subject to paragraph (4)(E).
‘‘(E) OTHER REQUIREMENTS AND CONDITIONS APPLY.—
Except as expressly provided in this subsection, each
requirement, limitation, condition, privilege, right, and
remedy otherwise applicable to compulsory licenses under
this section shall apply to compulsory blanket licenses
under this subsection.
‘‘(2) AVAILABILITY OF BLANKET LICENSE.—
‘‘(A) PROCEDURE FOR OBTAINING LICENSE.—A digital
music provider may obtain a blanket license by submitting
a notice of license to the mechanical licensing collective
that specifies the particular covered activities in which
the digital music provider seeks to engage, as follows:
‘‘(i) The notice of license shall comply in form and
substance with requirements that the Register of Copyrights shall establish by regulation.
‘‘(ii) Unless rejected in writing by the mechanical
licensing collective not later than 30 calendar days
after the date on which the mechanical licensing collective receives the notice, the blanket license shall be
effective as of the date on which the notice of license
was sent by the digital music provider, as shown by
a physical or electronic record.
‘‘(iii) A notice of license may only be rejected by
the mechanical licensing collective if—
‘‘(I) the digital music provider or notice of
license does not meet the requirements of this
section or applicable regulations, in which case
the requirements at issue shall be specified with
reasonable particularity in the notice of rejection;
or
‘‘(II) the digital music provider has had a
blanket license terminated by the mechanical
licensing collective during the 3-year period preceding the date on which the mechanical licensing
collective receives the notice pursuant to paragraph (4)(E).
‘‘(iv) If a notice of license is rejected under clause
(iii)(I), the digital music provider shall have 30 calendar days after receipt of the notice of rejection to
cure any deficiency and submit an amended notice
of license to the mechanical licensing collective. If the
deficiency has been cured, the mechanical licensing
collective shall so confirm in writing, and the license
shall be effective as of the date that the original notice
of license was provided by the digital music provider.
‘‘(v) A digital music provider that believes a notice
of license was improperly rejected by the mechanical
licensing collective may seek review of such rejection
in an appropriate district court of the United States.
The district court shall determine the matter de novo
based on the record before the mechanical licensing
collective and any additional evidence presented by
the parties.
‘‘(B) BLANKET LICENSE EFFECTIVE DATE.—Blanket
licenses shall be made available by the mechanical licensing
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collective on and after the license availability date. No
such license shall be effective prior to the license availability date.
‘‘(3) MECHANICAL LICENSING COLLECTIVE.—
‘‘(A) IN GENERAL.—The mechanical licensing collective
shall be a single entity that—
‘‘(i) is a nonprofit entity, not owned by any other
entity, that is created by copyright owners to carry
out responsibilities under this subsection;
‘‘(ii) is endorsed by, and enjoys substantial support
from, musical work copyright owners that together represent the greatest percentage of the licensor market
for uses of such works in covered activities, as measured over the preceding 3 full calendar years;
‘‘(iii) is able to demonstrate to the Register of Copyrights that the entity has, or will have prior to the
license availability date, the administrative and
technological capabilities to perform the required functions of the mechanical licensing collective under this
subsection and that is governed by a board of directors
in accordance with subparagraph (D)(i); and
‘‘(iv) has been designated by the Register of Copyrights, with the approval of the Librarian of Congress
pursuant to section 702, in accordance with subparagraph (B).
‘‘(B) DESIGNATION OF MECHANICAL LICENSING COLLECTIVE.—
‘‘(i) INITIAL DESIGNATION.—Not later than 270 days
after the enactment date, the Register of Copyrights
shall initially designate the mechanical licensing collective as follows:
‘‘(I) Not later than 90 calendar days after the
enactment date, the Register shall publish notice
in the Federal Register soliciting information to
assist in identifying the appropriate entity to serve
as the mechanical licensing collective, including
the name and affiliation of each member of the
board of directors described under subparagraph
(D)(i) and each committee established pursuant
to clauses (iii), (iv), and (v) of subparagraph (D).
‘‘(II) After reviewing the information requested
under subclause (I) and making a designation, the
Register shall publish notice in the Federal Register setting forth—
‘‘(aa) the identity of and contact information for the mechanical licensing collective;
and
‘‘(bb) the reasons for the designation.
‘‘(ii) PERIODIC REVIEW OF DESIGNATION.—Following
the initial designation of the mechanical licensing
collective, the Register shall, every 5 years, beginning
with the fifth full calendar year to commence after
the initial designation, publish notice in the Federal
Register in the month of January soliciting information
concerning whether the existing designation should be
continued, or a different entity meeting the criteria
described in clauses (i) through (iii) of subparagraph
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(A) shall be designated. Following publication of such
notice, the Register shall—
‘‘(I) after reviewing the information submitted
and conducting additional proceedings as appropriate, publish notice in the Federal Register of
a continuing designation or new designation of
the mechanical licensing collective, as the case
may be, and the reasons for such a designation,
with any new designation to be effective as of
the first day of a month that is not less than
6 months and not longer than 9 months after
the date on which the Register publishes the
notice, as specified by the Register; and
‘‘(II) if a new entity is designated as the
mechanical licensing collective, adopt regulations
to govern the transfer of licenses, funds, records,
data, and administrative responsibilities from the
existing mechanical licensing collective to the new
entity.
‘‘(iii) CLOSEST ALTERNATIVE DESIGNATION.—If the
Register is unable to identify an entity that fulfills
each of the qualifications set forth in clauses (i) through
(iii) of subparagraph (A), the Register shall designate
the entity that most nearly fulfills such qualifications
for purposes of carrying out the responsibilities of the
mechanical licensing collective.
‘‘(C) AUTHORITIES AND FUNCTIONS.—
‘‘(i) IN GENERAL.—The mechanical licensing collective is authorized to perform the following functions,
subject to more particular requirements as described
in this subsection:
‘‘(I) Offer and administer blanket licenses,
including receipt of notices of license and reports
of usage from digital music providers.
‘‘(II) Collect and distribute royalties from digital music providers for covered activities.
‘‘(III) Engage in efforts to identify musical
works (and shares of such works) embodied in
particular sound recordings, and to identify and
locate the copyright owners of such musical works
(and shares of such works).
‘‘(IV) Maintain the musical works database
and other information relevant to the administration of licensing activities under this section.
‘‘(V) Administer a process by which copyright
owners can claim ownership of musical works (and
shares of such works), and a process by which
royalties for works for which the owner is not
identified or located are equitably distributed to
known copyright owners.
‘‘(VI) Administer collections of the administrative assessment from digital music providers and
significant nonblanket licensees, including receipt
of notices of nonblanket activity.
‘‘(VII) Invest in relevant resources, and
arrange for services of outside vendors and others,

Chapter 1
98 of 216

H. R. 1551—13
to support the activities of the mechanical licensing
collective.
‘‘(VIII) Engage in legal and other efforts to
enforce rights and obligations under this subsection, including by filing bankruptcy proofs of
claims for amounts owed under licenses, and acting
in coordination with the digital licensee coordinator.
‘‘(IX) Initiate and participate in proceedings
before the Copyright Royalty Judges to establish
the administrative assessment under this subsection.
‘‘(X) Initiate and participate in proceedings
before the Copyright Office with respect to activities under this subsection.
‘‘(XI) Gather and provide documentation for
use in proceedings before the Copyright Royalty
Judges to set rates and terms under this section.
‘‘(XII) Maintain records of the activities of the
mechanical licensing collective and engage in and
respond to audits described in this subsection.
‘‘(XIII) Engage in such other activities as may
be necessary or appropriate to fulfill the responsibilities of the mechanical licensing collective
under this subsection.
‘‘(ii) RESTRICTIONS CONCERNING LICENSING AND
ADMINISTRATIVE ACTIVITIES.—With respect to the
administration of licenses, except as provided in
clauses (i) and (iii) and subparagraph (E)(v), the
mechanical licensing collective may only—
‘‘(I) issue blanket licenses pursuant to subsection (d)(1); and
‘‘(II) administer blanket licenses for reproduction or distribution rights in musical works for
covered activities, including collecting and distributing royalties, pursuant to blanket licenses.
‘‘(iii) ADDITIONAL ADMINISTRATIVE ACTIVITIES.—
Subject to paragraph (11)(C), the mechanical licensing
collective may also administer, including by collecting
and distributing royalties, voluntary licenses issued
by, or individual download licenses obtained from,
copyright owners only for reproduction or distribution
rights in musical works for covered activities, for which
the mechanical licensing collective shall charge reasonable fees for such services.
‘‘(iv) RESTRICTION ON LOBBYING.—The mechanical
licensing collective may not engage in government lobbying activities, but may engage in the activities
described in subclauses (IX), (X), and (XI) of clause
(i).
‘‘(D) GOVERNANCE.—
‘‘(i) BOARD OF DIRECTORS.—The mechanical
licensing collective shall have a board of directors consisting of 14 voting members and 3 nonvoting members,
as follows:
‘‘(I) Ten voting members shall be representatives of music publishers—
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‘‘(aa) to which songwriters have assigned
exclusive rights of reproduction and distribution of musical works with respect to covered
activities; and
‘‘(bb) none of which may be owned by,
or under common control with, any other board
member.
‘‘(II) Four voting members shall be professional
songwriters who have retained and exercise exclusive rights of reproduction and distribution with
respect to covered activities with respect to musical
works they have authored.
‘‘(III) One nonvoting member shall be a representative of the nonprofit trade association of
music publishers that represents the greatest
percentage of the licensor market for uses of
musical works in covered activities, as measured
for the 3-year period preceding the date on which
the member is appointed.
‘‘(IV) One nonvoting member shall be a representative of the digital licensee coordinator, provided that a digital licensee coordinator has been
designated pursuant to paragraph (5)(B). Otherwise, the nonvoting member shall be the nonprofit
trade association of digital licensees that represents the greatest percentage of the licensee
market for uses of musical works in covered activities, as measured over the preceding 3 full calendar
years.
‘‘(V) One nonvoting member shall be a representative of a nationally recognized nonprofit
trade association whose primary mission is
advocacy on behalf of songwriters in the United
States.
‘‘(ii) BYLAWS.—
‘‘(I) ESTABLISHMENT.—Not later than 1 year
after the date on which the mechanical licensing
collective is initially designated by the Register
of Copyrights under subparagraph (B)(i), the collective shall establish bylaws to determine issues
relating to the governance of the collective,
including, but not limited to—
‘‘(aa) the length of the term for each
member of the board of directors;
‘‘(bb) the staggering of the terms of the
members of the board of directors;
‘‘(cc) a process for filling a seat on the
board of directors that is vacated before the
end of the term with respect to that seat;
‘‘(dd) a process for electing a member to
the board of directors; and
‘‘(ee) a management structure for daily
operation of the collective.
‘‘(II) PUBLIC AVAILABILITY.—The mechanical
licensing collective shall make the bylaws established under subclause (I) available to the public.
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‘‘(iii) BOARD MEETINGS.—The board of directors
shall meet not less frequently than biannually and
discuss matters pertinent to the operations of the
mechanical licensing collective, including the mechanical licensing collective budget.
‘‘(iv) OPERATIONS ADVISORY COMMITTEE.—The
board of directors of the mechanical licensing collective
shall establish an operations advisory committee consisting of not fewer than 6 members to make recommendations to the board of directors concerning the
operations of the mechanical licensing collective,
including the efficient investment in and deployment
of information technology and data resources. Such
committee shall have an equal number of members
of the committee who are—
‘‘(I) musical work copyright owners who are
appointed by the board of directors of the mechanical licensing collective; and
‘‘(II) representatives of digital music providers
who are appointed by the digital licensee coordinator.
‘‘(v) UNCLAIMED ROYALTIES OVERSIGHT COMMITTEE.—The board of directors of the mechanical
licensing collective shall establish and appoint an
unclaimed royalties oversight committee consisting of
10 members, 5 of which shall be musical work copyright owners and 5 of which shall be professional songwriters whose works are used in covered activities.
‘‘(vi) DISPUTE RESOLUTION COMMITTEE.—The board
of directors of the mechanical licensing collective shall
establish and appoint a dispute resolution committee
that shall—
‘‘(I) consist of not fewer than 6 members; and
‘‘(II) include an equal number of representatives of musical work copyright owners and professional songwriters.
‘‘(vii) MECHANICAL LICENSING COLLECTIVE ANNUAL
REPORT.—
‘‘(I) IN GENERAL.—Not later than June 30 of
each year commencing after the license availability
date, the mechanical licensing collective shall post,
and make available online for a period of not less
than 3 years, an annual report that sets forth
information regarding—
‘‘(aa) the operational and licensing practices of the collective;
‘‘(bb) how royalties are collected and
distributed;
‘‘(cc) budgeting and expenditures;
‘‘(dd) the collective total costs for the preceding calendar year;
‘‘(ee) the projected annual mechanical
licensing collective budget;
‘‘(ff) aggregated royalty receipts and payments;
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‘‘(gg) expenses that are more than 10 percent of the annual mechanical licensing collective budget; and
‘‘(hh) the efforts of the collective to locate
and identify copyright owners of unmatched
musical works (and shares of works).
‘‘(II) SUBMISSION.—On the date on which the
mechanical licensing collective posts each report
required under subclause (I), the collective shall
provide a copy of the report to the Register of
Copyrights.
‘‘(viii) INDEPENDENT OFFICERS.—An individual
serving as an officer of the mechanical licensing collective may not, at the same time, also be an employee
or agent of any member of the board of directors of
the collective or any entity represented by a member
of the board of directors, as described in clause (i).
‘‘(ix) OVERSIGHT AND ACCOUNTABILITY.—
‘‘(I) IN GENERAL.—The mechanical licensing
collective shall—
‘‘(aa) ensure that the policies and practices
of the collective are transparent and accountable;
‘‘(bb) identify a point of contact for publisher inquiries and complaints with timely
redress; and
‘‘(cc) establish an anti-comingling policy
for funds not collected under this section and
royalties collected under this section.
‘‘(II) AUDITS.—
‘‘(aa) IN GENERAL.—Beginning in the
fourth full calendar year that begins after the
initial designation of the mechanical licensing
collective by the Register of Copyrights under
subparagraph (B)(i), and in every fifth calendar year thereafter, the collective shall
retain a qualified auditor that shall—
‘‘(AA) examine the books, records, and
operations of the collective;
‘‘(BB) prepare a report for the board
of directors of the collective with respect
to the matters described in item (bb); and
‘‘(CC) not later than December 31 of
the year in which the qualified auditor
is retained, deliver the report described
in subitem (BB) to the board of directors
of the collective.
‘‘(bb) MATTERS ADDRESSED.—Each report
prepared under item (aa) shall address the
implementation and efficacy of procedures of
the mechanical licensing collective—
‘‘(AA) for the receipt, handling, and
distribution of royalty funds, including
any amounts held as unclaimed royalties;
‘‘(BB) to guard against fraud, abuse,
waste, and the unreasonable use of funds;
and
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‘‘(CC) to protect the confidentiality of
financial, proprietary, and other sensitive
information.
‘‘(cc) PUBLIC AVAILABILITY.—With respect
to each report prepared under item (aa), the
mechanical licensing collective shall—
‘‘(AA) submit the report to the Register of Copyrights; and
‘‘(BB) make the report available to
the public.
‘‘(E) MUSICAL WORKS DATABASE.—
‘‘(i) ESTABLISHMENT AND MAINTENANCE OF DATABASE.—The mechanical licensing collective shall establish and maintain a database containing information
relating to musical works (and shares of such works)
and, to the extent known, the identity and location
of the copyright owners of such works (and shares
thereof) and the sound recordings in which the musical
works are embodied. In furtherance of maintaining
such database, the mechanical licensing collective shall
engage in efforts to identify the musical works
embodied in particular sound recordings, as well as
to identify and locate the copyright owners of such
works (and shares thereof), and update such data as
appropriate.
‘‘(ii) MATCHED WORKS.—With respect to musical
works (and shares thereof) that have been matched
to copyright owners, the musical works database shall
include—
‘‘(I) the title of the musical work;
‘‘(II) the copyright owner of the work (or share
thereof), and the ownership percentage of that
owner;
‘‘(III) contact information for such copyright
owner;
‘‘(IV) to the extent reasonably available to the
mechanical licensing collective—
‘‘(aa) the international standard musical
work code for the work; and
‘‘(bb) identifying information for sound
recordings in which the musical work is
embodied, including the name of the sound
recording, featured artist, sound recording
copyright owner, producer, international
standard recording code, and other information commonly used to assist in associating
sound recordings with musical works; and
‘‘(V) such other information as the Register
of Copyrights may prescribe by regulation.
‘‘(iii) UNMATCHED WORKS.—With respect to
unmatched musical works (and shares of works) in
the database, the musical works database shall
include—
‘‘(I) to the extent reasonably available to the
mechanical licensing collective—
‘‘(aa) the title of the musical work;
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‘‘(bb) the ownership percentage for which
an owner has not been identified;
‘‘(cc) if a copyright owner has been identified but not located, the identity of such owner
and the ownership percentage of that owner;
‘‘(dd) identifying information for sound
recordings in which the work is embodied,
including sound recording name, featured
artist, sound recording copyright owner, producer, international standard recording code,
and other information commonly used to assist
in associating sound recordings with musical
works; and
‘‘(ee) any additional information reported
to the mechanical licensing collective that may
assist in identifying the work; and
‘‘(II) such other information relating to the
identity and ownership of musical works (and
shares of such works) as the Register of Copyrights
may prescribe by regulation.
‘‘(iv) SOUND RECORDING INFORMATION.—Each
musical work copyright owner with any musical work
listed in the musical works database shall engage in
commercially reasonable efforts to deliver to the
mechanical licensing collective, including for use in
the musical works database, to the extent such
information is not then available in the database,
information regarding the names of the sound
recordings in which that copyright owner’s musical
works (or shares thereof) are embodied, to the extent
practicable.
‘‘(v) ACCESSIBILITY OF DATABASE.—The musical
works database shall be made available to members
of the public in a searchable, online format, free of
charge. The mechanical licensing collective shall make
such database available in a bulk, machine-readable
format, through a widely available software application, to the following entities:
‘‘(I) Digital music providers operating under
the authority of valid notices of license, free of
charge.
‘‘(II) Significant nonblanket licensees in
compliance with their obligations under paragraph
(6), free of charge.
‘‘(III) Authorized vendors of the entities
described in subclauses (I) and (II), free of charge.
‘‘(IV) The Register of Copyrights, free of charge
(but the Register shall not treat such database
or any information therein as a Government
record).
‘‘(V) Any other person or entity for a fee not
to exceed the marginal cost to the mechanical
licensing collective of providing the database to
such person or entity.
‘‘(vi) ADDITIONAL REQUIREMENTS.—The Register of
Copyrights shall establish requirements by regulations
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to ensure the usability, interoperability, and usage
restrictions of the musical works database.
‘‘(F) NOTICES OF LICENSE AND NONBLANKET ACTIVITY.—
‘‘(i) NOTICES OF LICENSES.—The mechanical
licensing collective shall receive, review, and confirm
or reject notices of license from digital music providers,
as provided in paragraph (2)(A). The collective shall
maintain a current, publicly accessible list of blanket
licenses that includes contact information for the
licensees and the effective dates of such licenses.
‘‘(ii) NOTICES OF NONBLANKET ACTIVITY.—The
mechanical licensing collective shall receive notices of
nonblanket activity from significant nonblanket
licensees, as provided in paragraph (6)(A). The collective shall maintain a current, publicly accessible list
of notices of nonblanket activity that includes contact
information for significant nonblanket licensees and
the dates of receipt of such notices.
‘‘(G) COLLECTION AND DISTRIBUTION OF ROYALTIES.—
‘‘(i) IN GENERAL.—Upon receiving reports of usage
and payments of royalties from digital music providers
for covered activities, the mechanical licensing collective shall—
‘‘(I) engage in efforts to—
‘‘(aa) identify the musical works embodied
in sound recordings reflected in such reports,
and the copyright owners of such musical
works (and shares thereof);
‘‘(bb) confirm uses of musical works subject to voluntary licenses and individual
download licenses, and the corresponding pro
rata amounts to be deducted from royalties
that would otherwise be due under the blanket
license; and
‘‘(cc) confirm proper payment of royalties
due;
‘‘(II) distribute royalties to copyright owners
in accordance with the usage and other information contained in such reports, as well as the
ownership and other information contained in the
records of the collective; and
‘‘(III) deposit into an interest-bearing account,
as provided in subparagraph (H)(ii), royalties that
cannot be distributed due to—
‘‘(aa) an inability to identify or locate a
copyright owner of a musical work (or share
thereof); or
‘‘(bb) a pending dispute before the dispute
resolution committee of the mechanical
licensing collective.
‘‘(ii) OTHER COLLECTION EFFORTS.—Any royalties
recovered by the mechanical licensing collective as a
result of efforts to enforce rights or obligations under
a blanket license, including through a bankruptcy proceeding or other legal action, shall be distributed to
copyright owners based on available usage information
and in accordance with the procedures described in
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subclauses (I) and (II) of clause (i), on a pro rata
basis in proportion to the overall percentage recovery
of the total royalties owed, with any pro rata share
of royalties that cannot be distributed deposited in
an interest-bearing account as provided in subparagraph (H)(ii).
‘‘(H) HOLDING OF ACCRUED ROYALTIES.—
‘‘(i) HOLDING PERIOD.—The mechanical licensing
collective shall hold accrued royalties associated with
particular musical works (and shares of works) that
remain unmatched for a period of not less than 3
years after the date on which the funds were received
by the mechanical licensing collective, or not less than
3 years after the date on which the funds were accrued
by a digital music provider that subsequently transferred such funds to the mechanical licensing collective
pursuant to paragraph (10)(B), whichever period
expires sooner.
‘‘(ii) INTEREST-BEARING ACCOUNT.—Accrued royalties for unmatched works (and shares thereof) shall
be maintained by the mechanical licensing collective
in an interest-bearing account that earns monthly
interest—
‘‘(I) at the Federal, short-term rate; and
‘‘(II) that accrues for the benefit of copyright
owners entitled to payment of such accrued royalties.
‘‘(I) MUSICAL WORKS CLAIMING PROCESS.—When a copyright owner of an unmatched work (or share of a work)
has been identified and located in accordance with the
procedures of the mechanical licensing collective, the collective shall—
‘‘(i) update the musical works database and the
other records of the collective accordingly; and
‘‘(ii) provided that accrued royalties for the musical
work (or share thereof) have not yet been included
in a distribution pursuant to subparagraph (J)(i), pay
such accrued royalties and a proportionate amount
of accrued interest associated with that work (or share
thereof) to the copyright owner, accompanied by a
cumulative statement of account reflecting usage of
such work and accrued royalties based on information
provided by digital music providers to the mechanical
licensing collective.
‘‘(J) DISTRIBUTION OF UNCLAIMED ACCRUED ROYALTIES.—
‘‘(i) DISTRIBUTION PROCEDURES.—After the expiration of the prescribed holding period for accrued royalties provided in subparagraph (H)(i), the mechanical
licensing collective shall distribute such accrued royalties, along with a proportionate share of accrued
interest, to copyright owners identified in the records
of the collective, subject to the following requirements,
and in accordance with the policies and procedures
established under clause (ii):
‘‘(I) The first such distribution shall occur on
or after January 1 of the second full calendar
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year to commence after the license availability
date, with not less than 1 such distribution to
take place during each calendar year thereafter.
‘‘(II) Copyright owners’ payment shares for
unclaimed accrued royalties for particular
reporting periods shall be determined in a transparent and equitable manner based on data indicating the relative market shares of such copyright
owners as reflected in reports of usage provided
by digital music providers for covered activities
for the periods in question, including, in addition
to usage data provided to the mechanical licensing
collective, usage data provided to copyright owners
under voluntary licenses and individual download
licenses for covered activities, to the extent such
information is available to the mechanical
licensing collective. In furtherance of the determination of equitable market shares under this
subparagraph—
‘‘(aa) the mechanical licensing collective
may require copyright owners seeking distributions of unclaimed accrued royalties to
provide, or direct the provision of, information
concerning the usage of musical works under
voluntary licenses and individual download
licenses for covered activities; and
‘‘(bb) the mechanical licensing collective
shall take appropriate steps to safeguard the
confidentiality and security of usage, financial,
and other sensitive data used to compute
market shares in accordance with the confidentiality provisions prescribed by the Register of Copyrights under paragraph (12)(C).
‘‘(ii) ESTABLISHMENT OF DISTRIBUTION POLICIES.—
The unclaimed royalties oversight committee established under subparagraph (D)(v) shall establish policies and procedures for the distribution of unclaimed
accrued royalties and accrued interest in accordance
with this subparagraph, including the provision of
usage data to copyright owners to allocate payments
and credits to songwriters pursuant to clause (iv), subject to the approval of the board of directors of the
mechanical licensing collective.
‘‘(iii) PUBLIC NOTICE OF UNCLAIMED ACCRUED
ROYALTIES.—The
mechanical licensing collective
shall—
‘‘(I) maintain a publicly accessible online
facility with contact information for the collective
that lists unmatched musical works (and shares
of works), through which a copyright owner may
assert an ownership claim with respect to such
a work (and a share of such a work);
‘‘(II) engage in diligent, good-faith efforts to
publicize, throughout the music industry—
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‘‘(aa) the existence of the collective and
the ability to claim unclaimed accrued royalties for unmatched musical works (and shares
of such works) held by the collective;
‘‘(bb) the procedures by which copyright
owners may identify themselves and provide
contact, ownership, and other relevant
information to the collective in order to receive
payments of accrued royalties;
‘‘(cc) any transfer of accrued royalties for
musical works under paragraph (10)(B), not
later than 180 days after the date on which
the transfer is received; and
‘‘(dd) any pending distribution of
unclaimed accrued royalties and accrued
interest, not less than 90 days before the date
on which the distribution is made; and
‘‘(III) as appropriate, participate in music
industry conferences and events for the purpose
of publicizing the matters described in subclause
(II).
‘‘(iv) SONGWRITER PAYMENTS.—Copyright owners
that receive a distribution of unclaimed accrued royalties and accrued interest shall pay or credit a portion
to songwriters (or the authorized agents of songwriters)
on whose behalf the copyright owners license or administer musical works for covered activities, in accordance
with applicable contractual terms, but notwithstanding
any agreement to the contrary—
‘‘(I) such payments and credits to songwriters
shall be allocated in proportion to reported usage
of individual musical works by digital music providers during the reporting periods covered by the
distribution from the mechanical licensing collective; and
‘‘(II) in no case shall the payment or credit
to an individual songwriter be less than 50 percent
of the payment received by the copyright owner
attributable to usage of musical works (or shares
of works) of that songwriter.
‘‘(K) DISPUTE RESOLUTION.—The dispute resolution
committee established under subparagraph (D)(vi) shall
establish policies and procedures—
‘‘(i) for copyright owners to address in a timely
and equitable manner disputes relating to ownership
interests in musical works licensed under this section
and allocation and distribution of royalties by the
mechanical licensing collective, subject to the approval
of the board of directors of the mechanical licensing
collective;
‘‘(ii) that shall include a mechanism to hold disputed funds in accordance with the requirements
described in subparagraph (H)(ii) pending resolution
of the dispute; and
‘‘(iii) except as provided in paragraph (11)(D), that
shall not affect any legal or equitable rights or remedies available to any copyright owner or songwriter
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concerning ownership of, and entitlement to royalties
for, a musical work.
‘‘(L) VERIFICATION OF PAYMENTS BY MECHANICAL
LICENSING COLLECTIVE.—
‘‘(i) VERIFICATION PROCESS.—A copyright owner
entitled to receive payments of royalties for covered
activities from the mechanical licensing collective may,
individually or with other copyright owners, conduct
an audit of the mechanical licensing collective to verify
the accuracy of royalty payments by the mechanical
licensing collective to such copyright owner, as follows:
‘‘(I) A copyright owner may audit the mechanical licensing collective only once in a year for
any or all of the 3 calendar years preceding the
year in which the audit is commenced, and may
not audit records for any calendar year more than
once.
‘‘(II) The audit shall be conducted by a qualified auditor, who shall perform the audit during
the ordinary course of business by examining the
books, records, and data of the mechanical
licensing collective, according to generally accepted
auditing standards and subject to applicable confidentiality requirements prescribed by the Register of Copyrights under paragraph (12)(C).
‘‘(III) The mechanical licensing collective shall
make such books, records, and data available to
the qualified auditor and respond to reasonable
requests for relevant information, and shall use
commercially reasonable efforts to facilitate access
to relevant information maintained by third parties.
‘‘(IV) To commence the audit, any copyright
owner shall file with the Copyright Office a notice
of intent to conduct an audit of the mechanical
licensing collective, identifying the period of time
to be audited, and shall simultaneously deliver
a copy of such notice to the mechanical licensing
collective. The Register of Copyrights shall cause
the notice of audit to be published in the Federal
Register not later than 45 calendar days after
the date on which the notice is received.
‘‘(V) The qualified auditor shall determine the
accuracy of royalty payments, including whether
an underpayment or overpayment of royalties was
made by the mechanical licensing collective to each
auditing copyright owner, except that, before providing a final audit report to any such copyright
owner, the qualified auditor shall provide a tentative draft of the report to the mechanical
licensing collective and allow the mechanical
licensing collective a reasonable opportunity to
respond to the findings, including by clarifying
issues and correcting factual errors.
‘‘(VI) The auditing copyright owner or owners
shall bear the cost of the audit. In case of an
underpayment to any copyright owner, the
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mechanical licensing collective shall pay the
amounts of any such underpayment to such
auditing copyright owner, as appropriate. In case
of an overpayment by the mechanical licensing
collective, the mechanical licensing collective may
debit the account of the auditing copyright owner
or owners for such overpaid amounts, or such
owner or owners shall refund overpaid amounts
to the mechanical licensing collective, as appropriate.
‘‘(ii) ALTERNATIVE VERIFICATION PROCEDURES.—
Nothing in this subparagraph shall preclude a copyright owner and the mechanical licensing collective
from agreeing to audit procedures different from those
described in this subparagraph, except that a notice
of the audit shall be provided to and published by
the Copyright Office as described in clause (i)(IV).
‘‘(M) RECORDS OF MECHANICAL LICENSING COLLECTIVE.—
‘‘(i) RECORDS MAINTENANCE.—The mechanical
licensing collective shall ensure that all material
records of the operations of the mechanical licensing
collective, including those relating to notices of license,
the administration of the claims process of the mechanical licensing collective, reports of usage, royalty payments, receipt and maintenance of accrued royalties,
royalty distribution processes, and legal matters, are
preserved and maintained in a secure and reliable
manner, with appropriate commercially reasonable
safeguards against unauthorized access, copying, and
disclosure, and subject to the confidentiality requirements prescribed by the Register of Copyrights under
paragraph (12)(C) for a period of not less than 7 years
after the date of creation or receipt, whichever occurs
later.
‘‘(ii) RECORDS ACCESS.—The mechanical licensing
collective shall provide prompt access to electronic and
other records pertaining to the administration of a
copyright owner’s musical works upon reasonable written request of the owner or the authorized representative of the owner.
‘‘(4) TERMS AND CONDITIONS OF BLANKET LICENSE.—A
blanket license is subject to, and conditioned upon, the following
requirements:
‘‘(A) ROYALTY REPORTING AND PAYMENTS.—
‘‘(i) MONTHLY REPORTS AND PAYMENT.—A digital
music provider shall report and pay royalties to the
mechanical licensing collective under the blanket
license on a monthly basis in accordance with clause
(ii) and subsection (c)(2)(I), except that the monthly
reporting shall be due on the date that is 45 calendar
days, rather than 20 calendar days, after the end of
the monthly reporting period.
‘‘(ii) DATA TO BE REPORTED.—In reporting usage
of musical works to the mechanical licensing collective,
a digital music provider shall provide usage data for
musical works used under the blanket license and
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usage data for musical works used in covered activities
under voluntary licenses and individual download
licenses. In the report of usage, the digital music provider shall—
‘‘(I) with respect to each sound recording
embodying a musical work—
‘‘(aa) provide identifying information for
the sound recording, including sound recording
name, featured artist, and, to the extent
acquired by the digital music provider in
connection with its use of sound recordings
of musical works to engage in covered activities, including pursuant to subparagraph (B),
sound recording copyright owner, producer,
international standard recording code, and
other information commonly used in the
industry to identify sound recordings and
match them to the musical works the sound
recordings embody;
‘‘(bb) to the extent acquired by the digital
music provider in the metadata provided by
sound recording copyright owners or other
licensors of sound recordings in connection
with the use of sound recordings of musical
works to engage in covered activities,
including pursuant to subparagraph (B), provide information concerning authorship and
ownership of the applicable rights in the
musical work embodied in the sound recording
(including each songwriter, publisher name,
and respective ownership share) and the international standard musical work code; and
‘‘(cc) provide the number of digital phonorecord deliveries of the sound recording,
including limited downloads and interactive
streams;
‘‘(II) identify and provide contact information
for all musical work copyright owners for works
embodied in sound recordings as to which a voluntary license, rather than the blanket license,
is in effect with respect to the uses being reported;
and
‘‘(III) provide such other information as the
Register of Copyrights shall require by regulation.
‘‘(iii) FORMAT AND MAINTENANCE OF REPORTS.—
Reports of usage provided by digital music providers
to the mechanical licensing collective shall be in a
machine-readable format that is compatible with the
information technology systems of the mechanical
licensing collective and meets the requirements of regulations adopted by the Register of Copyrights. The
Register shall also adopt regulations setting forth
requirements under which records of use shall be maintained and made available to the mechanical licensing
collective by digital music providers engaged in covered
activities under a blanket license.
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‘‘(iv) ADOPTION OF REGULATIONS.—The Register of
Copyrights shall adopt regulations—
‘‘(I) setting forth requirements under which
records of use shall be maintained and made available to the mechanical licensing collective by digital music providers engaged in covered activities
under a blanket license; and
‘‘(II) regarding adjustments to reports of usage
by digital music providers, including mechanisms
to account for overpayment and underpayment of
royalties in prior periods.
‘‘(B) COLLECTION OF SOUND RECORDING INFORMATION.—
A digital music provider shall engage in good-faith,
commercially reasonable efforts to obtain from sound
recording copyright owners and other licensors of sound
recordings made available through the service of such digital music provider information concerning—
‘‘(i) sound recording copyright owners, producers,
international standard recording codes, and other
information commonly used in the industry to identify
sound recordings and match them to the musical works
the sound recordings embody; and
‘‘(ii) the authorship and ownership of musical
works, including songwriters, publisher names, ownership shares, and international standard musical work
codes.
‘‘(C) PAYMENT OF ADMINISTRATIVE ASSESSMENT.—A digital music provider and any significant nonblanket licensee
shall pay the administrative assessment established under
paragraph (7)(D) in accordance with this subsection and
applicable regulations.
‘‘(D) VERIFICATION OF PAYMENTS BY DIGITAL MUSIC PROVIDERS.—
‘‘(i) VERIFICATION PROCESS.—The mechanical
licensing collective may conduct an audit of a digital
music provider operating under the blanket license
to verify the accuracy of royalty payments by the digital
music provider to the mechanical licensing collective
as follows:
‘‘(I) The mechanical licensing collective may
commence an audit of a digital music provider
not more frequently than once in any 3-calendaryear period to cover a verification period of not
more than the 3 full calendar years preceding the
date of commencement of the audit, and such audit
may not audit records for any such 3-year
verification period more than once.
‘‘(II) The audit shall be conducted by a qualified auditor, who shall perform the audit during
the ordinary course of business by examining the
books, records, and data of the digital music provider, according to generally accepted auditing
standards and subject to applicable confidentiality
requirements prescribed by the Register of Copyrights under paragraph (12)(C).
‘‘(III) The digital music provider shall make
such books, records, and data available to the
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qualified auditor and respond to reasonable
requests for relevant information, and shall use
commercially reasonable efforts to provide access
to relevant information maintained with respect
to a digital music provider by third parties.
‘‘(IV) To commence the audit, the mechanical
licensing collective shall file with the Copyright
Office a notice of intent to conduct an audit of
the digital music provider, identifying the period
of time to be audited, and shall simultaneously
deliver a copy of such notice to the digital music
provider. The Register of Copyrights shall cause
the notice of audit to be published in the Federal
Register not later than 45 calendar days after
the date on which notice is received.
‘‘(V) The qualified auditor shall determine the
accuracy of royalty payments, including whether
an underpayment or overpayment of royalties was
made by the digital music provider to the mechanical licensing collective, except that, before providing a final audit report to the mechanical
licensing collective, the qualified auditor shall provide a tentative draft of the report to the digital
music provider and allow the digital music provider a reasonable opportunity to respond to the
findings, including by clarifying issues and correcting factual errors.
‘‘(VI) The mechanical licensing collective shall
pay the cost of the audit, unless the qualified
auditor determines that there was an underpayment by the digital music provider of not less
than 10 percent, in which case the digital music
provider shall bear the reasonable costs of the
audit, in addition to paying the amount of any
underpayment to the mechanical licensing collective. In case of an overpayment by the digital
music provider, the mechanical licensing collective
shall provide a credit to the account of the digital
music provider.
‘‘(VII) A digital music provider may not assert
section 507 or any other Federal or State statute
of limitations, doctrine of laches or estoppel, or
similar provision as a defense to a legal action
arising from an audit under this subparagraph
if such legal action is commenced not more than
6 years after the commencement of the audit that
is the basis for such action.
‘‘(ii) ALTERNATIVE VERIFICATION PROCEDURES.—
Nothing in this subparagraph shall preclude the
mechanical licensing collective and a digital music provider from agreeing to audit procedures different from
those described in this subparagraph, except that a
notice of the audit shall be provided to and published
by the Copyright Office as described in clause (i)(IV).
‘‘(E) DEFAULT UNDER BLANKET LICENSE.—
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‘‘(i) CONDITIONS OF DEFAULT.—A digital music provider shall be in default under a blanket license if
the digital music provider—
‘‘(I) fails to provide 1 or more monthly reports
of usage to the mechanical licensing collective
when due;
‘‘(II) fails to make a monthly royalty or late
fee payment to the mechanical licensing collective
when due, in all or material part;
‘‘(III) provides 1 or more monthly reports of
usage to the mechanical licensing collective that,
on the whole, is or are materially deficient as
a result of inaccurate, missing, or unreadable data,
where the correct data was available to the digital
music provider and required to be reported under
this section and applicable regulations;
‘‘(IV) fails to pay the administrative assessment as required under this subsection and
applicable regulations; or
‘‘(V) after being provided written notice by the
mechanical licensing collective, refuses to comply
with any other material term or condition of the
blanket license under this section for a period of
not less than 60 calendar days.
‘‘(ii) NOTICE OF DEFAULT AND TERMINATION.—In
case of a default by a digital music provider, the
mechanical licensing collective may proceed to terminate the blanket license of the digital music provider
as follows:
‘‘(I) The mechanical licensing collective shall
provide written notice to the digital music provider
describing with reasonable particularity the
default and advising that unless such default is
cured not later than 60 calendar days after the
date of the notice, the blanket license will automatically terminate at the end of that period.
‘‘(II) If the digital music provider fails to
remedy the default before the end of the 60-day
period described in subclause (I), the license shall
terminate without any further action on the part
of the mechanical licensing collective. Such termination renders the making of all digital phonorecord deliveries of all musical works (and shares
thereof) covered by the blanket license for which
the royalty or administrative assessment has not
been paid actionable as acts of infringement under
section 501 and subject to the remedies provided
by sections 502 through 506.
‘‘(iii) NOTICE TO COPYRIGHT OWNERS.—The mechanical licensing collective shall provide written notice
of any termination under this subparagraph to copyright owners of affected works.
‘‘(iv) REVIEW BY FEDERAL DISTRICT COURT.—A digital music provider that believes a blanket license was
improperly terminated by the mechanical licensing
collective may seek review of such termination in an
appropriate district court of the United States. The
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district court shall determine the matter de novo based
on the record before the mechanical licensing collective
and any additional supporting evidence presented by
the parties.
‘‘(5) DIGITAL LICENSEE COORDINATOR.—
‘‘(A) IN GENERAL.—The digital licensee coordinator
shall be a single entity that—
‘‘(i) is a nonprofit, not owned by any other entity,
that is created to carry out responsibilities under this
subsection;
‘‘(ii) is endorsed by and enjoys substantial support
from digital music providers and significant nonblanket
licensees that together represent the greatest percentage of the licensee market for uses of musical works
in covered activities, as measured over the preceding
3 calendar years;
‘‘(iii) is able to demonstrate that it has, or will
have prior to the license availability date, the administrative capabilities to perform the required functions
of the digital licensee coordinator under this subsection; and
‘‘(iv) has been designated by the Register of Copyrights, with the approval of the Librarian of Congress
pursuant to section 702, in accordance with subparagraph (B).
‘‘(B) DESIGNATION OF DIGITAL LICENSEE COORDINATOR.—
‘‘(i) INITIAL DESIGNATION.—The Register of Copyrights shall initially designate the digital licensee
coordinator not later than 270 days after the enactment
date, in accordance with the same procedure described
for designation of the mechanical licensing collective
in paragraph (3)(B)(i).
‘‘(ii) PERIODIC REVIEW OF DESIGNATION.—Following
the initial designation of the digital licensee coordinator, the Register of Copyrights shall, every 5 years,
beginning with the fifth full calendar year to commence
after the initial designation, determine whether the
existing designation should be continued, or a different
entity meeting the criteria described in clauses (i)
through (iii) of subparagraph (A) should be designated,
in accordance with the same procedure described for
the mechanical licensing collective in paragraph
(3)(B)(ii).
‘‘(iii) INABILITY TO DESIGNATE.—If the Register of
Copyrights is unable to identify an entity that fulfills
each of the qualifications described in clauses (i)
through (iii) of subparagraph (A) to serve as the digital
licensee coordinator, the Register may decline to designate a digital licensee coordinator. The determination
of the Register not to designate a digital licensee
coordinator shall not negate or otherwise affect any
provision of this subsection except to the limited extent
that a provision references the digital licensee coordinator. In such case, the reference to the digital licensee
coordinator shall be without effect unless and until
a new digital licensee coordinator is designated.
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‘‘(C) AUTHORITIES AND FUNCTIONS.—
‘‘(i) IN GENERAL.—The digital licensee coordinator
is authorized to perform the following functions, subject
to more particular requirements as described in this
subsection:
‘‘(I) Establish a governance structure, criteria
for membership, and any dues to be paid by its
members.
‘‘(II) Engage in efforts to enforce notice and
payment obligations with respect to the administrative assessment, including by receiving information from and coordinating with the mechanical
licensing collective.
‘‘(III) Initiate and participate in proceedings
before the Copyright Royalty Judges to establish
the administrative assessment under this subsection.
‘‘(IV) Initiate and participate in proceedings
before the Copyright Office with respect to activities under this subsection.
‘‘(V) Gather and provide documentation for use
in proceedings before the Copyright Royalty Judges
to set rates and terms under this section.
‘‘(VI) Maintain records of its activities.
‘‘(VII) Assist in publicizing the existence of
the mechanical licensing collective and the ability
of copyright owners to claim royalties for
unmatched musical works (and shares of works)
through the collective.
‘‘(VIII) Engage in such other activities as may
be necessary or appropriate to fulfill its responsibilities under this subsection.
‘‘(ii) RESTRICTION ON LOBBYING.—The digital
licensee coordinator may not engage in government
lobbying activities, but may engage in the activities
described in subclauses (III), (IV), and (V) of clause
(i).
‘‘(iii) ASSISTANCE WITH PUBLICITY FOR UNCLAIMED
ROYALTIES.—The digital licensee coordinator shall
make reasonable, good-faith efforts to assist the
mechanical licensing collective in the efforts of the
collective to locate and identify copyright owners of
unmatched musical works (and shares of such works)
by encouraging digital music providers to publicize the
existence of the collective and the ability of copyright
owners to claim unclaimed accrued royalties, including
by—
‘‘(I) posting contact information for the collective at reasonably prominent locations on digital
music provider websites and applications; and
‘‘(II) conducting in-person outreach activities
with songwriters.
‘‘(6) REQUIREMENTS FOR SIGNIFICANT NONBLANKET
LICENSEES.—
‘‘(A) IN GENERAL.—
‘‘(i) NOTICE OF ACTIVITY.—Not later than 45 calendar days after the license availability date, or 45
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calendar days after the end of the first full calendar
month in which an entity initially qualifies as a significant nonblanket licensee, whichever occurs later, a
significant nonblanket licensee shall submit a notice
of nonblanket activity to the mechanical licensing
collective. The notice of nonblanket activity shall
comply in form and substance with requirements that
the Register of Copyrights shall establish by regulation,
and a copy shall be made available to the digital
licensee coordinator.
‘‘(ii) REPORTING AND PAYMENT OBLIGATIONS.—The
notice of nonblanket activity submitted to the mechanical licensing collective shall be accompanied by a
report of usage that contains the information described
in paragraph (4)(A)(ii), as well as any payment of the
administrative assessment required under this subsection and applicable regulations. Thereafter, subject
to clause (iii), a significant nonblanket licensee shall
continue to provide monthly reports of usage, accompanied by any required payment of the administrative
assessment, to the mechanical licensing collective. Such
reports and payments shall be submitted not later
than 45 calendar days after the end of the calendar
month being reported.
‘‘(iii) DISCONTINUATION OF OBLIGATIONS.—An
entity that has submitted a notice of nonblanket
activity to the mechanical licensing collective that has
ceased to qualify as a significant nonblanket licensee
may so notify the collective in writing. In such case,
as of the calendar month in which such notice is provided, such entity shall no longer be required to provide
reports of usage or pay the administrative assessment,
but if such entity later qualifies as a significant nonblanket licensee, such entity shall again be required
to comply with clauses (i) and (ii).
‘‘(B) REPORTING BY MECHANICAL LICENSING COLLECTIVE
TO DIGITAL LICENSEE COORDINATOR.—
‘‘(i) MONTHLY REPORTS OF NONCOMPLIANT
LICENSEES.—The mechanical licensing collective shall
provide monthly reports to the digital licensee coordinator setting forth any significant nonblanket licensees
of which the collective is aware that have failed to
comply with subparagraph (A).
‘‘(ii) TREATMENT OF CONFIDENTIAL INFORMATION.—
The mechanical licensing collective and digital licensee
coordinator shall take appropriate steps to safeguard
the confidentiality and security of financial and other
sensitive data shared under this subparagraph, in
accordance with the confidentiality requirements prescribed by the Register of Copyrights under paragraph
(12)(C).
‘‘(C) LEGAL ENFORCEMENT EFFORTS.—
‘‘(i) FEDERAL COURT ACTION.—Should the mechanical licensing collective or digital licensee coordinator
become aware that a significant nonblanket licensee
has failed to comply with subparagraph (A), either
may commence an action in an appropriate district

Chapter 1
117 of 216

H. R. 1551—32
court of the United States for damages and injunctive
relief. If the significant nonblanket licensee is found
liable, the court shall, absent a finding of excusable
neglect, award damages in an amount equal to three
times the total amount of the unpaid administrative
assessment and, notwithstanding anything to the contrary in section 505, reasonable attorney’s fees and
costs, as well as such other relief as the court determines appropriate. In all other cases, the court shall
award relief as appropriate. Any recovery of damages
shall be payable to the mechanical licensing collective
as an offset to the collective total costs.
‘‘(ii) STATUTE OF LIMITATIONS FOR ENFORCEMENT
ACTION.—Any action described in this subparagraph
shall be commenced within the time period described
in section 507(b).
‘‘(iii) OTHER RIGHTS AND REMEDIES PRESERVED.—
The ability of the mechanical licensing collective or
digital licensee coordinator to bring an action under
this subparagraph shall in no way alter, limit or negate
any other right or remedy that may be available to
any party at law or in equity.
‘‘(7) FUNDING OF MECHANICAL LICENSING COLLECTIVE.—
‘‘(A) IN GENERAL.—The collective total costs shall be
funded by—
‘‘(i) an administrative assessment, as such assessment is established by the Copyright Royalty Judges
pursuant to subparagraph (D) from time to time, to
be paid by—
‘‘(I) digital music providers that are engaged,
in all or in part, in covered activities pursuant
to a blanket license; and
‘‘(II) significant nonblanket licensees; and
‘‘(ii) voluntary contributions from digital music providers and significant nonblanket licensees as may be
agreed with copyright owners.
‘‘(B) VOLUNTARY CONTRIBUTIONS.—
‘‘(i) AGREEMENTS CONCERNING CONTRIBUTIONS.—
Except as provided in clause (ii), voluntary contributions by digital music providers and significant nonblanket licensees shall be determined by private negotiation and agreement, and the following conditions
apply:
‘‘(I) The date and amount of each voluntary
contribution to the mechanical licensing collective
shall be documented in a writing signed by an
authorized agent of the mechanical licensing collective and the contributing party.
‘‘(II) Such agreement shall be made available
as required in proceedings before the Copyright
Royalty Judges to establish or adjust the administrative assessment in accordance with applicable
statutory and regulatory provisions and rulings
of the Copyright Royalty Judges.
‘‘(ii) TREATMENT OF CONTRIBUTIONS.—Each voluntary contribution described in clause (i) shall be
treated for purposes of an administrative assessment
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proceeding as an offset to the collective total costs
that would otherwise be recovered through the
administrative assessment. Any allocation or reallocation of voluntary contributions between or among individual digital music providers or significant nonblanket
licensees shall be a matter of private negotiation and
agreement among such parties and outside the scope
of the administrative assessment proceeding.
‘‘(C) INTERIM APPLICATION OF ACCRUED ROYALTIES.—
In the event that the administrative assessment, together
with any funding from voluntary contributions as provided
in subparagraphs (A) and (B), is inadequate to cover current collective total costs, the collective, with approval of
its board of directors, may apply unclaimed accrued royalties on an interim basis to defray such costs, subject to
future reimbursement of such royalties from future collections of the assessment.
‘‘(D) DETERMINATION OF ADMINISTRATIVE ASSESSMENT.—
‘‘(i) ADMINISTRATIVE ASSESSMENT TO COVER
COLLECTIVE TOTAL COSTS.—The administrative assessment shall be used solely and exclusively to fund the
collective total costs.
‘‘(ii) SEPARATE PROCEEDING BEFORE COPYRIGHT
ROYALTY JUDGES.—The amount and terms of the
administrative assessment shall be determined and
established in a separate and independent proceeding
before the Copyright Royalty Judges, according to the
procedures described in clauses (iii) and (iv). The
administrative assessment determined in such proceeding shall—
‘‘(I) be wholly independent of royalty rates and
terms applicable to digital music providers, which
shall not be taken into consideration in any
manner in establishing the administrative assessment;
‘‘(II) be established by the Copyright Royalty
Judges in an amount that is calculated to defray
the reasonable collective total costs;
‘‘(III) be assessed based on usage of musical
works by digital music providers and significant
nonblanket licensees in covered activities under
both compulsory and nonblanket licenses;
‘‘(IV) may be in the form of a percentage of
royalties payable under this section for usage of
musical works in covered activities (regardless of
whether a different rate applies under a voluntary
license), or any other usage-based metric reasonably calculated to equitably allocate the collective
total costs across digital music providers and
significant nonblanket licensees engaged in covered activities, and shall include as a component
a minimum fee for all digital music providers and
significant nonblanket licensees; and
‘‘(V) take into consideration anticipated future
collective total costs and collections of the administrative assessment, including, as applicable—
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‘‘(aa) any portion of past actual collective
total costs of the mechanical licensing collective not funded by previous collections of the
administrative assessment or voluntary contributions because such collections or contributions together were insufficient to fund such
costs;
‘‘(bb) any past collections of the administrative assessment and voluntary contributions that exceeded past actual collective total
costs, resulting in a surplus; and
‘‘(cc) the amount of any voluntary contributions by digital music providers or significant nonblanket licensees in relevant periods,
described in subparagraphs (A) and (B) of
paragraph (7).
‘‘(iii) INITIAL ADMINISTRATIVE ASSESSMENT.—The
procedure for establishing the initial administrative
assessment shall be as follows:
‘‘(I) Not later than 270 days after the enactment date, the Copyright Royalty Judges shall
commence a proceeding to establish the initial
administrative assessment by publishing a notice
in the Federal Register seeking petitions to participate.
‘‘(II) The mechanical licensing collective and
digital licensee coordinator shall participate in the
proceeding described in subclause (I), along with
any interested copyright owners, digital music providers or significant nonblanket licensees that
have notified the Copyright Royalty Judges of their
desire to participate.
‘‘(III) The Copyright Royalty Judges shall
establish a schedule for submission by the parties
of information that may be relevant to establishing
the administrative assessment, including actual
and anticipated collective total costs of the
mechanical licensing collective, actual and anticipated collections from digital music providers and
significant nonblanket licensees, and documentation of voluntary contributions, as well as a
schedule for further proceedings, which shall
include a hearing, as the Copyright Royalty Judges
determine appropriate.
‘‘(IV) The initial administrative assessment
shall be determined, and such determination shall
be published in the Federal Register by the Copyright Royalty Judges, not later than 1 year after
commencement of the proceeding described in this
clause. The determination shall be supported by
a written record. The initial administrative assessment shall be effective as of the license availability
date, and shall continue in effect unless and until
an adjusted administrative assessment is established pursuant to an adjustment proceeding under
clause (iv).
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‘‘(iv) ADJUSTMENT OF ADMINISTRATIVE ASSESSadministrative assessment may be
adjusted by the Copyright Royalty Judges periodically,
in accordance with the following procedures:
‘‘(I) Not earlier than 1 year after the most
recent publication of a determination of the
administrative assessment by the Copyright Royalty Judges, the mechanical licensing collective,
the digital licensee coordinator, or one or more
interested copyright owners, digital music providers, or significant nonblanket licensees, may
file a petition with the Copyright Royalty Judges
in the month of May to commence a proceeding
to adjust the administrative assessment.
‘‘(II) Notice of the commencement of such proceeding shall be published in the Federal Register
in the month of June following the filing of any
petition, with a schedule of requested information
and additional proceedings, as described in clause
(iii)(III). The mechanical licensing collective and
digital licensee coordinator shall participate in
such proceeding, along with any interested copyright owners, digital music providers, or significant
nonblanket licensees that have notified the Copyright Royalty Judges of their desire to participate.
‘‘(III) The determination of the adjusted
administrative assessment, which shall be supported by a written record, shall be published in
the Federal Register during June of the calendar
year following the commencement of the proceeding. The adjusted administrative assessment
shall take effect January 1 of the year following
such publication.
‘‘(v) ADOPTION OF VOLUNTARY AGREEMENTS.—In
lieu of reaching their own determination based on
evaluation of relevant data, the Copyright Royalty
Judges shall approve and adopt a negotiated agreement
to establish the amount and terms of the administrative assessment that has been agreed to by the mechanical licensing collective and the digital licensee coordinator (or if none has been designated, interested digital
music providers and significant nonblanket licensees
representing more than half of the market for uses
of musical works in covered activities), except that
the Copyright Royalty Judges shall have the discretion
to reject any such agreement for good cause shown.
An administrative assessment adopted under this
clause shall apply to all digital music providers and
significant nonblanket licensees engaged in covered
activities during the period the administrative assessment is in effect.
‘‘(vi) CONTINUING AUTHORITY TO AMEND.—The
Copyright Royalty Judges shall retain continuing
authority to amend a determination of an administrative assessment to correct technical or clerical errors,
or modify the terms of implementation, for good cause,
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with any such amendment to be published in the Federal Register.
‘‘(vii) APPEAL OF ADMINISTRATIVE ASSESSMENT.—
The determination of an administrative assessment
by the Copyright Royalty Judges shall be appealable,
not later than 30 calendar days after publication in
the Federal Register, to the Court of Appeals for the
District of Columbia Circuit by any party that fully
participated in the proceeding. The administrative
assessment as established by the Copyright Royalty
Judges shall remain in effect pending the final outcome
of any such appeal, and the mechanical licensing collective, digital licensee coordinator, digital music providers, and significant nonblanket licensees shall
implement appropriate financial or other measures not
later than 90 days after any modification of the assessment to reflect and account for such outcome.
‘‘(viii) REGULATIONS.—The Copyright Royalty
Judges may adopt regulations to govern the conduct
of proceedings under this paragraph.
‘‘(8) ESTABLISHMENT OF RATES AND TERMS UNDER BLANKET
LICENSE.—
‘‘(A) RESTRICTIONS ON RATESETTING PARTICIPATION.—
Neither the mechanical licensing collective nor the digital
licensee coordinator shall be a party to a proceeding
described in subsection (c)(1)(E), except that the mechanical
licensing collective or the digital licensee coordinator may
gather and provide financial and other information for
the use of a party to such a proceeding and comply with
requests for information as required under applicable statutory and regulatory provisions and rulings of the Copyright
Royalty Judges.
‘‘(B) APPLICATION OF LATE FEES.—In any proceeding
described in subparagraph (A) in which the Copyright Royalty Judges establish a late fee for late payment of royalties
for uses of musical works under this section, such fee
shall apply to covered activities under blanket licenses,
as follows:
‘‘(i) Late fees for past due royalty payments shall
accrue from the due date for payment until payment
is received by the mechanical licensing collective.
‘‘(ii) The availability of late fees shall in no way
prevent a copyright owner or the mechanical licensing
collective from asserting any other rights or remedies
to which such copyright owner or the mechanical
licensing collective may be entitled under this title.
‘‘(C) INTERIM RATE AGREEMENTS IN GENERAL.—For any
covered activity for which no rate or terms have been
established by the Copyright Royalty Judges, the mechanical licensing collective and any digital music provider may
agree to an interim rate and terms for such activity under
the blanket license, and any such rate and terms—
‘‘(i) shall be treated as nonprecedential and not
cited or relied upon in any ratesetting proceeding
before the Copyright Royalty Judges or any other tribunal; and
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‘‘(ii) shall automatically expire upon the establishment of a rate and terms for such covered activity
by the Copyright Royalty Judges, under subsection
(c)(1)(E).
‘‘(D) ADJUSTMENTS FOR INTERIM RATES.—The rate and
terms established by the Copyright Royalty Judges for
a covered activity to which an interim rate and terms
have been agreed under subparagraph (C) shall supersede
the interim rate and terms and apply retroactively to the
inception of the activity under the blanket license. In such
case, not later than 90 days after the effective date of
the rate and terms established by the Copyright Royalty
Judges—
‘‘(i) if the rate established by the Copyright Royalty
Judges exceeds the interim rate, the digital music provider shall pay to the mechanical licensing collective
the amount of any underpayment of royalties due;
or
‘‘(ii) if the interim rate exceeds the rate established
by the Copyright Royalty Judges, the mechanical
licensing collective shall credit the account of the digital music provider for the amount of any overpayment
of royalties due.
‘‘(9) TRANSITION TO BLANKET LICENSES.—
‘‘(A) SUBSTITUTION OF BLANKET LICENSE.—On the
license availability date, a blanket license shall, without
any interruption in license authority enjoyed by such digital
music provider, be automatically substituted for and supersede any existing compulsory license previously obtained
under this section by the digital music provider from a
copyright owner to engage in 1 or more covered activities
with respect to a musical work, except that such substitution shall not apply to any authority obtained from a
record company pursuant to a compulsory license to make
and distribute permanent downloads unless and until such
record company terminates such authority in writing to
take effect at the end of a monthly reporting period, with
a copy to the mechanical licensing collective.
‘‘(B) EXPIRATION OF EXISTING LICENSES.—Except to the
extent provided in subparagraph (A), on and after the
license availability date, licenses other than individual
download licenses obtained under this section for covered
activities prior to the license availability date shall no
longer continue in effect.
‘‘(C) TREATMENT OF VOLUNTARY LICENSES.—A voluntary license for a covered activity in effect on the license
availability date will remain in effect unless and until
the voluntary license expires according to the terms of
the voluntary license, or the parties agree to amend or
terminate the voluntary license. In a case where a voluntary license for a covered activity entered into before
the license availability date incorporates the terms of this
section by reference, the terms so incorporated (but not
the rates) shall be those in effect immediately prior to
the license availability date, and those terms shall continue
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to apply unless and until such voluntary license is terminated or amended, or the parties enter into a new voluntary
license.
‘‘(D) FURTHER ACCEPTANCE OF NOTICES FOR COVERED
ACTIVITIES BY COPYRIGHT OFFICE.—On and after the enactment date—
‘‘(i) the Copyright Office shall no longer accept
notices of intention with respect to covered activities;
and
‘‘(ii) notices of intention filed before the enactment
date will no longer be effective or provide license
authority with respect to covered activities, except that,
before the license availability date, there shall be no
liability under section 501 for the reproduction or distribution of a musical work (or share thereof) in covered
activities if a valid notice of intention was filed for
such work (or share) before the enactment date.
‘‘(10) PRIOR UNLICENSED USES.—
‘‘(A) LIMITATION ON LIABILITY IN GENERAL.—A copyright
owner that commences an action under section 501 on
or after January 1, 2018, against a digital music provider
for the infringement of the exclusive rights provided by
paragraph (1) or (3) of section 106 arising from the
unauthorized reproduction or distribution of a musical work
by such digital music provider in the course of engaging
in covered activities prior to the license availability date,
shall, as the copyright owner’s sole and exclusive remedy
against the digital music provider, be eligible to recover
the royalty prescribed under subsection (c)(1)(C) and
chapter 8, from the digital music provider, provided that
such digital music provider can demonstrate compliance
with the requirements of subparagraph (B), as applicable.
In all other cases the limitation on liability under this
subparagraph shall not apply.
‘‘(B) REQUIREMENTS FOR LIMITATION ON LIABILITY.—
The following requirements shall apply on the enactment
date and through the end of the period that expires 90
days after the license availability date to digital music
providers seeking to avail themselves of the limitation on
liability described in subparagraph (A):
‘‘(i) Not later than 30 calendar days after first
making a particular sound recording of a musical work
available through its service via one or more covered
activities, or 30 calendar days after the enactment
date, whichever occurs later, a digital music provider
shall engage in good-faith, commercially reasonable
efforts to identify and locate each copyright owner of
such musical work (or share thereof). Such required
matching efforts shall include the following:
‘‘(I) Good-faith, commercially reasonable
efforts to obtain from the owner of the corresponding sound recording made available
through the digital music provider’s service the
following information:
‘‘(aa) Sound recording name, featured
artist, sound recording copyright owner, producer, international standard recording code,
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and other information commonly used in the
industry to identify sound recordings and
match them to the musical works they
embody.
‘‘(bb) Any available musical work ownership information, including each songwriter
and publisher name, percentage ownership
share, and international standard musical
work code.
‘‘(II) Employment of 1 or more bulk electronic
matching processes that are available to the digital
music provider through a third-party vendor on
commercially reasonable terms, except that a digital music provider may rely on its own bulk electronic matching process if that process has
capabilities comparable to or better than those
available from a third-party vendor on commercially reasonable terms.
‘‘(ii) The required matching efforts shall be
repeated by the digital music provider not less than
once per month for so long as the copyright owner
remains unidentified or has not been located.
‘‘(iii) If the required matching efforts are successful
in identifying and locating a copyright owner of a
musical work (or share thereof) by the end of the
calendar month in which the digital music provider
first makes use of the work, the digital music provider
shall provide statements of account and pay royalties
to such copyright owner in accordance with this section
and applicable regulations.
‘‘(iv) If the copyright owner is not identified or
located by the end of the calendar month in which
the digital music provider first makes use of the work,
the digital music provider shall accrue and hold royalties calculated under the applicable statutory rate in
accordance with usage of the work, from initial use
of the work until the accrued royalties can be paid
to the copyright owner or are required to be transferred
to the mechanical licensing collective, as follows:
‘‘(I) Accrued royalties shall be maintained by
the digital music provider in accordance with generally accepted accounting principles.
‘‘(II) If a copyright owner of an unmatched
musical work (or share thereof) is identified and
located by or to the digital music provider before
the license availability date, the digital music provider shall—
‘‘(aa) not later than 45 calendar days after
the end of the calendar month during which
the copyright owner was identified and
located, pay the copyright owner all accrued
royalties, such payment to be accompanied by
a cumulative statement of account that
includes all of the information that would have
been provided to the copyright owner had the
digital music provider been providing monthly
statements of account to the copyright owner
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from initial use of the work in accordance
with this section and applicable regulations,
including the requisite certification under subsection (c)(2)(I);
‘‘(bb) beginning with the accounting period
following the calendar month in which the
copyright owner was identified and located,
and for all other accounting periods prior to
the license availability date, provide monthly
statements of account and pay royalties to
the copyright owner as required under this
section and applicable regulations; and
‘‘(cc) beginning with the monthly royalty
reporting period commencing on the license
availability date, report usage and pay royalties for such musical work (or share thereof)
for such reporting period and reporting periods
thereafter to the mechanical licensing collective, as required under this subsection and
applicable regulations.
‘‘(III) If a copyright owner of an unmatched
musical work (or share thereof) is not identified
and located by the license availability date, the
digital music provider shall—
‘‘(aa) not later than 45 calendar days after
the license availability date, transfer all
accrued royalties to the mechanical licensing
collective, such payment to be accompanied
by a cumulative statement of account that
includes all of the information that would have
been provided to the copyright owner had the
digital music provider been serving monthly
statements of account on the copyright owner
from initial use of the work in accordance
with this section and applicable regulations,
including the requisite certification under subsection (c)(2)(I), and accompanied by an additional certification by a duly authorized officer
of the digital music provider that the digital
music provider has fulfilled the requirements
of clauses (i) and (ii) of subparagraph (B) but
has not been successful in locating or identifying the copyright owner; and
‘‘(bb) beginning with the monthly royalty
reporting period commencing on the license
availability date, report usage and pay royalties for such musical work (or share thereof)
for such period and reporting periods thereafter to the mechanical licensing collective, as
required under this subsection and applicable
regulations.
‘‘(v) A digital music provider that complies with
the requirements of this subparagraph with respect
to unmatched musical works (or shares of works) shall
not be liable for or accrue late fees for late payments
of royalties for such works until such time as the
digital music provider is required to begin paying
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monthly royalties to the copyright owner or the
mechanical licensing collective, as applicable.
‘‘(C) ADJUSTED STATUTE OF LIMITATIONS.—Notwithstanding anything to the contrary in section 507(b), with
respect to any claim of infringement of the exclusive rights
provided by paragraphs (1) and (3) of section 106 against
a digital music provider arising from the unauthorized
reproduction or distribution of a musical work by such
digital music provider in the course of engaging in covered
activities that accrued not more than 3 years prior to
the license availability date, such action may be commenced
not later than the later of—
‘‘(i) 3 years after the date on which the claim
accrued; or
‘‘(ii) 2 years after the license availability date.
‘‘(D) OTHER RIGHTS AND REMEDIES PRESERVED.—Except
as expressly provided in this paragraph, nothing in this
paragraph shall be construed to alter, limit, or negate
any right or remedy of a copyright owner with respect
to unauthorized use of a musical work.
‘‘(11) LEGAL PROTECTIONS FOR LICENSING ACTIVITIES.—
‘‘(A) EXEMPTION FOR COMPULSORY LICENSE ACTIVITIES.—The antitrust exemption described in subsection
(c)(1)(D) shall apply to negotiations and agreements
between and among copyright owners and persons entitled
to obtain a compulsory license for covered activities, and
common agents acting on behalf of such copyright owners
or persons, including with respect to the administrative
assessment established under this subsection.
‘‘(B) LIMITATION ON COMMON AGENT EXEMPTION.—Notwithstanding the antitrust exemption provided in subsection (c)(1)(D) and subparagraph (A) of this paragraph
(except for the administrative assessment referenced in
such subparagraph (A) and except as provided in paragraph
(8)(C)), neither the mechanical licensing collective nor the
digital licensee coordinator shall serve as a common agent
with respect to the establishment of royalty rates or terms
under this section.
‘‘(C) ANTITRUST EXEMPTION FOR ADMINISTRATIVE ACTIVITIES.—Notwithstanding any provision of the antitrust laws,
copyright owners and persons entitled to obtain a compulsory license under this section may designate the mechanical licensing collective to administer voluntary licenses
for the reproduction or distribution of musical works in
covered activities on behalf of such copyright owners and
persons, subject to the following conditions:
‘‘(i) Each copyright owner shall establish the royalty rates and material terms of any such voluntary
license individually and not in agreement, combination,
or concert with any other copyright owner.
‘‘(ii) Each person entitled to obtain a compulsory
license under this section shall establish the royalty
rates and material terms of any such voluntary license
individually and not in agreement, combination, or
concert with any other digital music provider.
‘‘(iii) The mechanical licensing collective shall
maintain the confidentiality of the voluntary licenses
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in accordance with the confidentiality provisions prescribed by the Register of Copyrights under paragraph
(12)(C).
‘‘(D) LIABILITY FOR GOOD-FAITH ACTIVITIES.—The
mechanical licensing collective shall not be liable to any
person or entity based on a claim arising from its goodfaith administration of policies and procedures adopted
and implemented to carry out the responsibilities described
in subparagraphs (J) and (K) of paragraph (3), except to
the extent of correcting an underpayment or overpayment
of royalties as provided in paragraph (3)(L)(i)(VI), but the
collective may participate in a legal proceeding as a stakeholder party if the collective is holding funds that are
the subject of a dispute between copyright owners. For
purposes of this subparagraph, the term ‘good-faith
administration’ means administration in a manner that
is not grossly negligent.
‘‘(E) PREEMPTION OF STATE PROPERTY LAWS.—The
holding and distribution of funds by the mechanical
licensing collective in accordance with this subsection shall
supersede and preempt any State law (including common
law) concerning escheatment or abandoned property, or
any analogous provision, that might otherwise apply.
‘‘(F) RULE OF CONSTRUCTION.—Except as expressly provided in this subsection, nothing in this subsection shall
negate or limit the ability of any person to pursue an
action in Federal court against the mechanical licensing
collective or any other person based upon a claim arising
under this title or other applicable law.
‘‘(12) REGULATIONS.—
‘‘(A) ADOPTION BY REGISTER OF COPYRIGHTS AND COPYRIGHT ROYALTY JUDGES.—The Register of Copyrights may
conduct such proceedings and adopt such regulations as
may be necessary or appropriate to effectuate the provisions
of this subsection, except for regulations concerning proceedings before the Copyright Royalty Judges to establish
the administrative assessment, which shall be adopted by
the Copyright Royalty Judges.
‘‘(B) JUDICIAL REVIEW OF REGULATIONS.—Except as provided in paragraph (7)(D)(vii), regulations adopted under
this subsection shall be subject to judicial review pursuant
to chapter 7 of title 5.
‘‘(C) PROTECTION OF CONFIDENTIAL INFORMATION.—The
Register of Copyrights shall adopt regulations to provide
for the appropriate procedures to ensure that confidential,
private, proprietary, or privileged information contained
in the records of the mechanical licensing collective and
digital licensee coordinator is not improperly disclosed or
used, including through any disclosure or use by the board
of directors or personnel of either entity, and specifically
including the unclaimed royalties oversight committee and
the dispute resolution committee of the mechanical
licensing collective.
‘‘(13) SAVINGS CLAUSES.—
‘‘(A) LIMITATION ON ACTIVITIES AND RIGHTS COVERED.—
This subsection applies solely to uses of musical works
subject to licensing under this section. The blanket license
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shall not be construed to extend or apply to activities
other than covered activities or to rights other than the
exclusive rights of reproduction and distribution licensed
under this section, or serve or act as the basis to extend
or expand the compulsory license under this section to
activities and rights not covered by this section on the
day before the enactment date.
‘‘(B) RIGHTS OF PUBLIC PERFORMANCE NOT AFFECTED.—
The rights, protections, and immunities granted under this
subsection, the data concerning musical works collected
and made available under this subsection, and the definitions under subsection (e) shall not extend to, limit, or
otherwise affect any right of public performance in a
musical work.’’; and
(5) by adding at the end the following:
‘‘(e) DEFINITIONS.—As used in this section:
‘‘(1) ACCRUED INTEREST.—The term ‘accrued interest’ means
interest accrued on accrued royalties, as described in subsection
(d)(3)(H)(ii).
‘‘(2) ACCRUED ROYALTIES.—The term ‘accrued royalties’
means royalties accrued for the reproduction or distribution
of a musical work (or share thereof) in a covered activity,
calculated in accordance with the applicable royalty rate under
this section.
‘‘(3) ADMINISTRATIVE ASSESSMENT.—The term ‘administrative assessment’ means the fee established pursuant to subsection (d)(7)(D).
‘‘(4) AUDIT.—The term ‘audit’ means a royalty compliance
examination to verify the accuracy of royalty payments, or
the conduct of such an examination, as applicable.
‘‘(5) BLANKET LICENSE.—The term ‘blanket license’ means
a compulsory license described in subsection (d)(1)(A) to engage
in covered activities.
‘‘(6) COLLECTIVE TOTAL COSTS.—The term ‘collective total
costs’—
‘‘(A) means the total costs of establishing, maintaining,
and operating the mechanical licensing collective to fulfill
its statutory functions, including—
‘‘(i) startup costs;
‘‘(ii) financing, legal, audit, and insurance costs;
‘‘(iii) investments in information technology, infrastructure, and other long-term resources;
‘‘(iv) outside vendor costs;
‘‘(v) costs of licensing, royalty administration, and
enforcement of rights;
‘‘(vi) costs of bad debt; and
‘‘(vii) costs of automated and manual efforts to
identify and locate copyright owners of musical works
(and shares of such musical works) and match sound
recordings to the musical works the sound recordings
embody; and
‘‘(B) does not include any added costs incurred by the
mechanical licensing collective to provide services under
voluntary licenses.
‘‘(7) COVERED ACTIVITY.—The term ‘covered activity’ means
the activity of making a digital phonorecord delivery of a
musical work, including in the form of a permanent download,
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limited download, or interactive stream, where such activity
qualifies for a compulsory license under this section.
‘‘(8) DIGITAL MUSIC PROVIDER.—The term ‘digital music provider’ means a person (or persons operating under the authority
of that person) that, with respect to a service engaged in
covered activities—
‘‘(A) has a direct contractual, subscription, or other
economic relationship with end users of the service, or,
if no such relationship with end users exists, exercises
direct control over the provision of the service to end users;
‘‘(B) is able to fully report on any revenues and consideration generated by the service; and
‘‘(C) is able to fully report on usage of sound recordings
of musical works by the service (or procure such reporting).
‘‘(9) DIGITAL LICENSEE COORDINATOR.—The term ‘digital
licensee coordinator’ means the entity most recently designated
pursuant to subsection (d)(5).
‘‘(10) DIGITAL PHONORECORD DELIVERY.—The term ‘digital
phonorecord delivery’ means each individual delivery of a
phonorecord by digital transmission of a sound recording that
results in a specifically identifiable reproduction by or for any
transmission recipient of a phonorecord of that sound recording,
regardless of whether the digital transmission is also a public
performance of the sound recording or any musical work
embodied therein, and includes a permanent download, a limited download, or an interactive stream. A digital phonorecord
delivery does not result from a real-time, noninteractive
subscription transmission of a sound recording where no reproduction of the sound recording or the musical work embodied
therein is made from the inception of the transmission through
to its receipt by the transmission recipient in order to make
the sound recording audible. A digital phonorecord delivery
does not include the digital transmission of sounds accompanying a motion picture or other audiovisual work as defined
in section 101.
‘‘(11) ENACTMENT DATE.—The term ‘enactment date’ means
the date of the enactment of the Musical Works Modernization
Act.
‘‘(12) INDIVIDUAL DOWNLOAD LICENSE.—The term ‘individual download license’ means a compulsory license obtained
by a record company to make and distribute, or authorize
the making and distribution of, permanent downloads
embodying a specific individual musical work.
‘‘(13) INTERACTIVE STREAM.—The term ‘interactive stream’
means a digital transmission of a sound recording of a musical
work in the form of a stream, where the performance of the
sound recording by means of such transmission is not exempt
under section 114(d)(1) and does not in itself, or as a result
of a program in which it is included, qualify for statutory
licensing under section 114(d)(2). An interactive stream is a
digital phonorecord delivery.
‘‘(14) INTERESTED.—The term ‘interested’, as applied to a
party seeking to participate in a proceeding under subsection
(d)(7)(D), is a party as to which the Copyright Royalty Judges
have not determined that the party lacks a significant interest
in such proceeding.
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‘‘(15) LICENSE AVAILABILITY DATE.—The term ‘license availability date’ means January 1 following the expiration of the
2-year period beginning on the enactment date.
‘‘(16) LIMITED DOWNLOAD.—The term ‘limited download’
means a digital transmission of a sound recording of a musical
work in the form of a download, where such sound recording
is accessible for listening only for a limited amount of time
or specified number of times.
‘‘(17) MATCHED.—The term ‘matched’, as applied to a
musical work (or share thereof), means that the copyright owner
of such work (or share thereof) has been identified and located.
‘‘(18) MECHANICAL LICENSING COLLECTIVE.—The term
‘mechanical licensing collective’ means the entity most recently
designated as such by the Register of Copyrights under subsection (d)(3).
‘‘(19) MECHANICAL LICENSING COLLECTIVE BUDGET.—The
term ‘mechanical licensing collective budget’ means a statement
of the financial position of the mechanical licensing collective
for a fiscal year or quarter thereof based on estimates of
expenditures during the period and proposals for financing
those expenditures, including a calculation of the collective
total costs.
‘‘(20) MUSICAL WORKS DATABASE.—The term ‘musical works
database’ means the database described in subsection (d)(3)(E).
‘‘(21) NONPROFIT.—The term ‘nonprofit’ means a nonprofit
created or organized in a State.
‘‘(22) NOTICE OF LICENSE.—The term ‘notice of license’
means a notice from a digital music provider provided under
subsection (d)(2)(A) for purposes of obtaining a blanket license.
‘‘(23) NOTICE OF NONBLANKET ACTIVITY.—The term ‘notice
of nonblanket activity’ means a notice from a significant nonblanket licensee provided under subsection (d)(6)(A) for purposes of notifying the mechanical licensing collective that the
licensee has been engaging in covered activities.
‘‘(24) PERMANENT DOWNLOAD.—The term ‘permanent
download’ means a digital transmission of a sound recording
of a musical work in the form of a download, where such
sound recording is accessible for listening without restriction
as to the amount of time or number of times it may be accessed.
‘‘(25) QUALIFIED AUDITOR.—The term ‘qualified auditor’
means an independent, certified public accountant with experience performing music royalty audits.
‘‘(26) RECORD COMPANY.—The term ‘record company’ means
an entity that invests in, produces, and markets sound
recordings of musical works, and distributes such sound
recordings for remuneration through multiple sales channels,
including a corporate affiliate of such an entity engaged in
distribution of sound recordings.
‘‘(27) REPORT OF USAGE.—The term ‘report of usage’ means
a report reflecting an entity’s usage of musical works in covered
activities described in subsection (d)(4)(A).
‘‘(28) REQUIRED MATCHING EFFORTS.—The term ‘required
matching efforts’ means efforts to identify and locate copyright
owners of musical works as described in subsection (d)(10)(B)(i).
‘‘(29) SERVICE.—The term ‘service’, as used in relation to
covered activities, means any site, facility, or offering by or
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through which sound recordings of musical works are digitally
transmitted to members of the public.
‘‘(30) SHARE.—The term ‘share’, as applied to a musical
work, means a fractional ownership interest in such work.
‘‘(31) SIGNIFICANT NONBLANKET LICENSEE.—The term
‘significant nonblanket licensee’—
‘‘(A) means an entity, including a group of entities
under common ownership or control that, acting under
the authority of one or more voluntary licenses or individual download licenses, offers a service engaged in covered activities, and such entity or group of entities—
‘‘(i) is not currently operating under a blanket
license and is not obligated to provide reports of usage
reflecting covered activities under subsection (d)(4)(A);
‘‘(ii) has a direct contractual, subscription, or other
economic relationship with end users of the service
or, if no such relationship with end users exists, exercises direct control over the provision of the service
to end users; and
‘‘(iii) either—
‘‘(I) on any day in a calendar month, makes
more than 5,000 different sound recordings of
musical works available through such service; or
‘‘(II) derives revenue or other consideration
in connection with such covered activities greater
than $50,000 in a calendar month, or total revenue
or other consideration greater than $500,000
during the preceding 12 calendar months; and
‘‘(B) does not include—
‘‘(i) an entity whose covered activity consists solely
of free-to-the-user streams of segments of sound
recordings of musical works that do not exceed 90
seconds in length, are offered only to facilitate a
licensed use of musical works that is not a covered
activity, and have no revenue directly attributable to
such streams constituting the covered activity; or
‘‘(ii) a ‘public broadcasting entity’ as defined in
section 118(f).
‘‘(32) SONGWRITER.—The term ‘songwriter’ means the
author of all or part of a musical work, including a composer
or lyricist.
‘‘(33) STATE.—The term ‘State’ means each State of the
United States, the District of Columbia, and each territory
or possession of the United States.
‘‘(34) UNCLAIMED ACCRUED ROYALTIES.—The term
‘unclaimed accrued royalties’ means accrued royalties eligible
for distribution under subsection (d)(3)(J).
‘‘(35) UNMATCHED.—The term ‘unmatched’, as applied to
a musical work (or share thereof), means that the copyright
owner of such work (or share thereof) has not been identified
or located.
‘‘(36) VOLUNTARY LICENSE.—The term ‘voluntary license’
means a license for use of a musical work (or share thereof)
other than a compulsory license obtained under this section.’’.
(b) TECHNICAL AND CONFORMING AMENDMENTS TO SECTION
801.—Section 801(b) of title 17, United States Code, is amended—
(1) by redesignating paragraph (8) as paragraph (9); and
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(2) by inserting after paragraph (7) the following:
‘‘(8) To determine the administrative assessment to be paid
by digital music providers under section 115(d). The provisions
of section 115(d) shall apply to the conduct of proceedings
by the Copyright Royalty Judges under section 115(d) and
not the procedures described in this section, or section 803,
804, or 805.’’.
(c) EFFECTIVE DATE OF AMENDED RATE SETTING STANDARD.—
The amendments made by subsection (a)(3) and section 103(g)(2)
shall apply to any proceeding before the Copyright Royalty Judges
that is commenced on or after the date of the enactment of this
Act.
(d) TECHNICAL AND CONFORMING AMENDMENTS TO TITLE 37,
PART 385 OF THE CODE OF FEDERAL REGULATIONS.—Not later than
270 days after the date of enactment of this Act, the Copyright
Royalty Judges shall amend the regulations for section 115 of
title 17, United States Code, in part 385 of title 37, Code of Federal
Regulations, to conform the definitions used in such part to the
definitions of the same terms described in section 115(e) of title
17, United States Code, as added by subsection (a). In so doing,
the Copyright Royalty Judges shall make adjustments to the language of the regulations as necessary to achieve the same purpose
and effect as the original regulations with respect to the rates
and terms previously adopted by the Copyright Royalty Judges.
(e) COPYRIGHT OFFICE ACTIVITIES.—The Register of Copyrights
shall engage in public outreach and educational activities—
(1) regarding the amendments made by subsection (a) to
section 115 of title 17, United States Code, including the responsibilities of the mechanical licensing collective designated under
those amendments;
(2) which shall include educating songwriters and other
interested parties with respect to the process established under
section 115(d)(3)(C)(i)(V) of title 17, United States Code, as
added by subsection (a), by which—
(A) a copyright owner may claim ownership of musical
works (and shares of such works); and
(B) royalties for works for which the owner is not
identified or located shall be equitably distributed to known
copyright owners; and
(3) which the Register shall make available online.
(f) UNCLAIMED ROYALTIES STUDY AND RECOMMENDATIONS.—
(1) IN GENERAL.—Not later than 2 years after the date
on which the Register of Copyrights initially designates the
mechanical licensing collective under section 115(d)(3)(B)(i) of
title 17, United States Code, as added by subsection (a)(4),
the Register, in consultation with the Comptroller General of
the United States, and after soliciting and reviewing comments
and relevant information from music industry participants and
other interested parties, shall submit to the Committee on
the Judiciary of the Senate and the Committee on the Judiciary
of the House of Representatives a report that recommends
best practices that the collective may implement in order to—
(A) identify and locate musical work copyright owners
with unclaimed accrued royalties held by the collective;
(B) encourage musical work copyright owners to claim
the royalties of those owners; and
(C) reduce the incidence of unclaimed royalties.
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(2) CONSIDERATION OF RECOMMENDATIONS.—The mechanical licensing collective shall carefully consider, and give
substantial weight to, the recommendations submitted by the
Register of Copyrights under paragraph (1) when establishing
the procedures of the collective with respect to the—
(A) identification and location of musical work copyright owners; and
(B) distribution of unclaimed royalties.
SEC. 103. AMENDMENTS TO SECTION 114.

(a) UNIFORM RATE STANDARD.—Section 114(f) of title 17, United
States Code, is amended—
(1) by striking paragraphs (1) and (2) and inserting the
following:
‘‘(1)(A) Proceedings under chapter 8 shall determine reasonable rates and terms of royalty payments for transmissions
subject to statutory licensing under subsection (d)(2) during
the 5-year period beginning on January 1 of the second year
following the year in which the proceedings are to be commenced pursuant to subparagraph (A) or (B) of section 804(b)(3),
as the case may be, or such other period as the parties may
agree. The parties to each proceeding shall bear their own
costs.
‘‘(B) The schedule of reasonable rates and terms determined
by the Copyright Royalty Judges shall, subject to paragraph
(2), be binding on all copyright owners of sound recordings
and entities performing sound recordings affected by this paragraph during the 5-year period specified in subparagraph (A),
or such other period as the parties may agree. Such rates
and terms shall distinguish among the different types of services then in operation and shall include a minimum fee for
each such type of service, such differences to be based on
criteria including the quantity and nature of the use of sound
recordings and the degree to which use of the service may
substitute for or may promote the purchase of phonorecords
by consumers. The Copyright Royalty Judges shall establish
rates and terms that most clearly represent the rates and
terms that would have been negotiated in the marketplace
between a willing buyer and a willing seller. In determining
such rates and terms, the Copyright Royalty Judges—
‘‘(i) shall base their decision on economic, competitive,
and programming information presented by the parties,
including—
‘‘(I) whether use of the service may substitute for
or may promote the sales of phonorecords or otherwise
may interfere with or may enhance the sound recording
copyright owner’s other streams of revenue from the
copyright owner’s sound recordings; and
‘‘(II) the relative roles of the copyright owner and
the transmitting entity in the copyrighted work and
the service made available to the public with respect
to relative creative contribution, technological contribution, capital investment, cost, and risk; and
‘‘(ii) may consider the rates and terms for comparable
types of audio transmission services and comparable circumstances under voluntary license agreements.
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‘‘(C) The procedures under subparagraphs (A) and (B) shall
also be initiated pursuant to a petition filed by any sound
recording copyright owner or any transmitting entity indicating
that a new type of service on which sound recordings are
performed is or is about to become operational, for the purpose
of determining reasonable terms and rates of royalty payments
with respect to such new type of service for the period beginning
with the inception of such new type of service and ending
on the date on which the royalty rates and terms for eligible
nonsubscription services and new subscription services, or preexisting subscription services and preexisting satellite digital
audio radio services, as the case may be, most recently determined under subparagraph (A) or (B) and chapter 8 expire,
or such other period as the parties may agree.’’; and
(2) by redesignating paragraphs (3), (4), and (5) as paragraphs (2), (3), and (4), respectively.
(b) REPEAL.—Subsection (i) of section 114 of title 17, United
States Code, is repealed.
(c) USE IN MUSICAL WORK PROCEEDINGS.—
(1) IN GENERAL.—License fees payable for the public
performance of sound recordings under section 106(6) of title
17, United States Code, shall not be taken into account in
any administrative, judicial, or other governmental proceeding
to set or adjust the royalties payable to musical work copyright
owners for the public performance of their works except in
such a proceeding to set or adjust royalties for the public
performance of musical works by means of a digital audio
transmission other than a transmission by a broadcaster, and
may be taken into account only with respect to such digital
audio transmission.
(2) DEFINITIONS.—In this subsection:
(A) TRANSMISSION BY A BROADCASTER.—The term
‘‘transmission by a broadcaster’’ means a nonsubscription
digital transmission made by a terrestrial broadcast station
on its own behalf, or on the behalf of a terrestrial broadcast
station under common ownership or control, that is not
part of an interactive service or a music-intensive service
comprising the transmission of sound recordings customized for or customizable by recipients or service users.
(B) TERRESTRIAL BROADCAST STATION.—The term
‘‘terrestrial broadcast station’’ means a terrestrial, overthe-air radio or television broadcast station, including an
FM translator (as defined in section 74.1201 of title 47,
Code of Federal Regulations, and licensed as such by the
Federal Communications Commission) whose primary business activities are comprised of, and whose revenues are
generated through, terrestrial, over-the-air broadcast transmissions, or the simultaneous or substantially-simultaneous digital retransmission by the terrestrial, over-theair broadcast station of its over-the-air broadcast transmissions.
(d) RULE OF CONSTRUCTION.—Subsection (c)(2) shall not be
given effect in interpreting provisions of title 17, United States
Code.
(e) USE IN SOUND RECORDING PROCEEDINGS.—The repeal of
section 114(i) of title 17, United States Code, by subsection (b)
shall not be taken into account in any proceeding to set or adjust
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the rates and fees payable for the use of sound recordings under
section 112(e) or 114(f) of such title that is pending on, or commenced on or after, the date of enactment of this Act.
(f) DECISIONS AND PRECEDENTS NOT AFFECTED.—The repeal
of section 114(i) of title 17, United States Code, by subsection
(b) shall not have any effect upon the decisions, or the precedents
established or relied upon, in any proceeding to set or adjust the
rates and fees payable for the use of sound recordings under section
112(e) or 114(f) of such title before the date of enactment of this
Act.
(g) TECHNICAL AND CONFORMING AMENDMENTS.—
(1) SECTION 114.—Section 114(f) of title 17, United States
Code, as amended by subsection (a), is further amended in
paragraph (4)(C), as so redesignated, in the first sentence,
by striking ‘‘under paragraph (4)’’ and inserting ‘‘under paragraph (3)’’.
(2) SECTION 801.—Section 801(b) of title 17, United States
Code, is amended—
(A) in paragraph (1), by striking ‘‘The rates applicable’’
and all that follows though ‘‘prevailing industry practices.’’;
and
(B) in paragraph (7)(B), by striking ‘‘114(f)(3)’’ and
inserting ‘‘114(f)(2)’’.
(3) SECTION 803.—Section 803(c)(2)(E)(i)(II) of title 17,
United States Code, is amended—
(A) by striking ‘‘or 114(f)(2)(C)’’; and
(B)
by
striking
‘‘114(f)(4)(B)’’
and
inserting
‘‘114(f)(3)(B)’’.
(4) SECTION 804.—Section 804(b)(3)(C) of title 17, United
States Code, is amended—
(A) in clause (i), by striking ‘‘and 114(f)(2)(C)’’;
(B) in clause (iii)(II), by striking ‘‘114(f)(4)(B)(ii)’’ and
inserting ‘‘114(f)(3)(B)(ii)’’; and
(C) in clause (iv), by striking ‘‘or 114(f)(2)(C), as the
case may be’’.
(h) EFFECTIVE DATE OF AMENDED RATE SETTING STANDARD.—
The amendments made by subsection (a)(1) shall apply to any
proceeding before the Copyright Royalty Judges that is commenced
on or after the date of the enactment of this Act.
(i) TIMING OF RATE DETERMINATIONS.—Section 804(b)(3)(B) of
title 17, United States Code, is amended, in the third sentence,
by inserting the following after ‘‘fifth calendar year’’: ‘‘, except
that—(i) with respect to preexisting subscription services, the terms
and rates finally determined for the rate period ending on December
31, 2022, shall remain in effect through December 31, 2027, and
there shall be no proceeding to determine terms and rates for
preexisting subscription services for the period beginning on
January 1, 2023, and ending on December 31, 2027; and’’ ‘‘(ii)
with respect to pre-existing satellite digital audio radio services,
the terms and rates set forth by the Copyright Royalty Judges
on December 14, 2017, in their initial determination for the rate
period ending on December 31, 2022, shall be in effect through
December 31, 2027, without any change based on a rehearing
under section 803(c)(2) and without the possibility of appeal under
section 803(d), and there shall be no proceeding to determine terms
and rates for preexisting satellite digital audio radio services for
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the period beginning on January 1, 2023, and ending on December
31, 2027’’.
SEC. 104. RANDOM ASSIGNMENT OF RATE COURT PROCEEDINGS.

Section 137 of title 28, United States Code, is amended—
(1) by striking ‘‘The business’’ and inserting ‘‘(a) IN GENERAL.—The business’’; and
(2) by adding at the end the following:
‘‘(b) RANDOM ASSIGNMENT OF RATE COURT PROCEEDINGS.—
‘‘(1) IN GENERAL.—
‘‘(A) DEFINITION.—In this paragraph, the term ‘performing rights society’ has the meaning given the term
in section 101 of title 17.
‘‘(B) DETERMINATION OF LICENSE FEE.—Except as provided in subparagraph (C), in the case of any performing
rights society subject to a consent decree, any application
for the determination of a license fee for the public performance of music in accordance with the applicable consent
decree shall be made in the district court with jurisdiction
over that consent decree and randomly assigned to a judge
of that district court according to the rules of that court
for the division of business among district judges, provided
that any such application shall not be assigned to—
‘‘(i) a judge to whom continuing jurisdiction over
any performing rights society for any performing rights
society consent decree is assigned or has previously
been assigned; or
‘‘(ii) a judge to whom another proceeding concerning an application for the determination of a
reasonable license fee is assigned at the time of the
filing of the application.
‘‘(C) EXCEPTION.—Subparagraph (B) does not apply to
an application to determine reasonable license fees made
by individual proprietors under section 513 of title 17.
‘‘(2) RULE OF CONSTRUCTION.—Nothing in paragraph (1)
shall modify the rights of any party to a consent decree or
to a proceeding to determine reasonable license fees, to make
an application for the construction of any provision of the
applicable consent decree. Such application shall be referred
to the judge to whom continuing jurisdiction over the applicable
consent decree is currently assigned. If any such application
is made in connection with a rate proceeding, such rate proceeding shall be stayed until the final determination of the
construction application. Disputes in connection with a rate
proceeding about whether a licensee is similarly situated to
another licensee shall not be subject to referral to the judge
with continuing jurisdiction over the applicable consent
decree.’’.
SEC. 105. PERFORMING RIGHTS SOCIETY CONSENT DECREES.

(a) DEFINITION.—In this section, the term ‘‘performing rights
society’’ has the meaning given the term in section 101 of title
17, United States Code.
(b) NOTIFICATION OF REVIEW.—
(1) IN GENERAL.—The Department of Justice shall provide
timely briefings upon request of any Member of the Committee
on the Judiciary of the Senate and the Committee on the
Judiciary of the House of Representatives regarding the status
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of a review in progress of a consent decree between the United
States and a performing rights society.
(2) CONFIDENTIALITY AND DELIBERATIVE PROCESS.—In
accordance with applicable rules relating to confidentiality and
agency deliberative process, the Department of Justice shall
share with such Members of Congress detailed and timely
information and pertinent documents related to the consent
decree review.
(c) ACTION BEFORE MOTION TO TERMINATE.—
(1) IN GENERAL.—Before filing with the appropriate district
court of the United States a motion to terminate a consent
decree between the United States and a performing rights
society, including a motion to terminate a consent decree after
the passage of a specified period of time, the Department of
Justice shall—
(A) notify Members of Congress and committees of
Congress described in subsection (b); and
(B) provide to such Members of Congress and committees information regarding the impact of the proposed
termination on the market for licensing the public performance of musical works should the motion be granted.
(2) NOTIFICATION.—
(A) IN GENERAL.—During the notification described in
paragraph (1), and not later than a reasonable time before
the date on which the Department of Justice files with
the appropriate district court of the United States a motion
to terminate a consent decree between the United States
and a performing rights society, the Department of Justice
should submit to the chairmen and ranking members of
the Committee on the Judiciary of the Senate and the
Committee on the Judiciary of the House of Representatives
a written notification of the intent of the Department of
Justice to file the motion.
(B) CONTENTS.—The notification provided in subparagraph (A) shall include a written report to the chairmen
and ranking members of the Committee on the Judiciary
of Senate and the Committee on the Judiciary of the House
of Representatives setting forth—
(i) an explanation of the process used by the
Department of Justice to review the consent decree;
(ii) a summary of the public comments received
by the Department of Justice during the review by
the Department; and
(iii) other information provided to Congress under
paragraph (1)(B).
(d) SCOPE.—This section applies only to a consent decree
between the United States and a performing rights society.
SEC. 106. EFFECTIVE DATE.

This title, and the amendments made by this title, shall take
effect on the date of enactment of this Act.
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TITLE II—CLASSICS PROTECTION AND
ACCESS
SEC. 201. SHORT TITLE.

This title may be cited as the ‘‘Classics Protection and Access
Act’’.
SEC. 202. UNAUTHORIZED USE OF PRE-1972 SOUND RECORDINGS.

(a) PREEMPTION OF STATE LAW RIGHTS; PROTECTION FOR
UNAUTHORIZED USE.—Title 17, United States Code, is amended—
(1) in section 301, by striking subsection (c) and inserting
the following:
‘‘(c) Notwithstanding the provisions of section 303, and in
accordance with chapter 14, no sound recording fixed before February 15, 1972, shall be subject to copyright under this title. With
respect to sound recordings fixed before February 15, 1972, the
preemptive provisions of subsection (a) shall apply to activities
that are commenced on and after the date of enactment of the
Classics Protection and Access Act. Nothing in this subsection may
be construed to affirm or negate the preemption of rights and
remedies pertaining to any cause of action arising from the nonsubscription broadcast transmission of sound recordings under the
common law or statutes of any State for activities that do not
qualify as covered activities under chapter 14 undertaken during
the period between the date of enactment of the Classics Protection
and Access Act and the date on which the term of prohibition
on unauthorized acts under section 1401(a)(2) expires for such
sound recordings. Any potential preemption of rights and remedies
related to such activities undertaken during that period shall apply
in all respects as it did the day before the date of enactment
of the Classics Protection and Access Act.’’; and
(2) by adding at the end the following:
‘‘CHAPTER 14—UNAUTHORIZED USE OF PRE-1972 SOUND
RECORDINGS
‘‘Sec.
‘‘1401. Unauthorized use of pre-1972 sound recordings.

‘‘§ 1401. Unauthorized use of pre-1972 sound recordings
‘‘(a) IN GENERAL.—
‘‘(1) UNAUTHORIZED ACTS.—Anyone who, on or before the
last day of the applicable transition period under paragraph
(2), and without the consent of the rights owner, engages in
covered activity with respect to a sound recording fixed before
February 15, 1972, shall be subject to the remedies provided
in sections 502 through 505 and 1203 to the same extent
as an infringer of copyright or a person that engages in
unauthorized activity under chapter 12.
‘‘(2) TERM OF PROHIBITION.—
‘‘(A) IN GENERAL.—The prohibition under paragraph
(1)—
‘‘(i) subject to clause (ii), shall apply to a sound
recording described in that paragraph—
‘‘(I) through December 31 of the year that
is 95 years after the year of first publication; and
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‘‘(II) for a further transition period as prescribed under subparagraph (B) of this paragraph;
and
‘‘(ii) shall not apply to any sound recording after
February 15, 2067.
‘‘(B) TRANSITION PERIODS.—
‘‘(i) PRE-1923 RECORDINGS.—In the case of a sound
recording first published before January 1, 1923, the
transition period described in subparagraph (A)(i)(II)
shall end on December 31 of the year that is 3 years
after the date of enactment of this section.
‘‘(ii) 1923–1946 RECORDINGS.—In the case of a
sound recording first published during the period
beginning on January 1, 1923, and ending on December
31, 1946, the transition period described in subparagraph (A)(i)(II) shall end on the date that is 5 years
after the last day of the period described in subparagraph (A)(i)(I).
‘‘(iii) 1947–1956 RECORDINGS.—In the case of a
sound recording first published during the period
beginning on January 1, 1947, and ending on December
31, 1956, the transition period described in subparagraph (A)(i)(II) shall end on the date that is 15 years
after the last day of the period described in subparagraph (A)(i)(I).
‘‘(iv) POST-1956 RECORDINGS.—In the case of a
sound recording fixed before February 15, 1972, that
is not described in clause (i), (ii), or (iii), the transition
period described in subparagraph (A)(i)(II) shall end
on February 15, 2067.
‘‘(3) RULE OF CONSTRUCTION.—For the purposes of this
subsection, the term ‘anyone’ includes any State, any
instrumentality of a State, and any officer or employee of
a State or instrumentality of a State acting in the official
capacity of the officer or employee, as applicable.
‘‘(b) CERTAIN AUTHORIZED TRANSMISSIONS AND REPRODUCTIONS.—A public performance by means of a digital audio transmission of a sound recording fixed before February 15, 1972, or
a reproduction in an ephemeral phonorecord or copy of a sound
recording fixed before February 15, 1972, shall, for purposes of
subsection (a), be considered to be authorized and made with the
consent of the rights owner if—
‘‘(1) the transmission or reproduction would satisfy the
requirements for statutory licensing under section 112(e)(1)
or section 114(d)(2), or would be exempt under section 114(d)(1),
as the case may be, if the sound recording were fixed on
or after February 15, 1972; and
‘‘(2) the transmitting entity pays the statutory royalty for
the transmission or reproduction pursuant to the rates and
terms adopted under sections 112(e) and 114(f), and complies
with other obligations, in the same manner as required by
regulations adopted by the Copyright Royalty Judges under
sections 112(e) and 114(f) for sound recordings that are fixed
on or after February 15, 1972, except in the case of a transmission that would be exempt under section 114(d)(1).
‘‘(c) CERTAIN NONCOMMERCIAL USES OF SOUND RECORDINGS
THAT ARE NOT BEING COMMERCIALLY EXPLOITED.—
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‘‘(1) IN GENERAL.—Noncommercial use of a sound recording
fixed before February 15, 1972, that is not being commercially
exploited by or under the authority of the rights owner shall
not violate subsection (a) if—
‘‘(A) the person engaging in the noncommercial use,
in order to determine whether the sound recording is being
commercially exploited by or under the authority of the
rights owner, makes a good faith, reasonable search for,
but does not find, the sound recording—
‘‘(i) in the records of schedules filed in the Copyright Office as described in subsection (f)(5)(A); and
‘‘(ii) on services offering a comprehensive set of
sound recordings for sale or streaming;
‘‘(B) the person engaging in the noncommercial use
files a notice identifying the sound recording and the nature
of the use in the Copyright Office in accordance with the
regulations issued under paragraph (3)(B); and
‘‘(C) during the 90-day period beginning on the date
on which the notice described in subparagraph (B) is
indexed into the public records of the Copyright Office,
the rights owner of the sound recording does not, in its
discretion, opt out of the noncommercial use by filing notice
thereof in the Copyright Office in accordance with the
regulations issued under paragraph (5).
‘‘(2) RULES OF CONSTRUCTION.—For purposes of this subsection—
‘‘(A) merely recovering costs of production and distribution of a sound recording resulting from a use otherwise
permitted under this subsection does not itself necessarily
constitute a commercial use of the sound recording;
‘‘(B) the fact that a person engaging in the use of
a sound recording also engages in commercial activities
does not itself necessarily render the use commercial; and
‘‘(C) the fact that a person files notice of a noncommercial use of a sound recording in accordance with the regulations issued under paragraph (3)(B) does not itself affect
any limitation on the exclusive rights of a copyright owner
described in section 107, 108, 109, 110, or 112(f) as applied
to a claim under subsection (a) of this section pursuant
to subsection (f)(1)(A) of this section.
‘‘(3) NOTICE OF COVERED ACTIVITY.—Not later than 180
days after the date of enactment of this section, the Register
of Copyrights shall issue regulations that—
‘‘(A) provide specific, reasonable steps that, if taken
by a filer, are sufficient to constitute a good faith, reasonable search under paragraph (1)(A) to determine whether
a recording is being commercially exploited, including the
services that satisfy the good faith, reasonable search
requirement under paragraph (1)(A) for purposes of the
safe harbor described in paragraph (4)(A); and
‘‘(B) establish the form, content, and procedures for
the filing of notices under paragraph (1)(B).
‘‘(4) SAFE HARBOR.—
‘‘(A) IN GENERAL.—A person engaging in a noncommercial use of a sound recording otherwise permitted under
this subsection who establishes that the person made a
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good faith, reasonable search under paragraph (1)(A) without finding commercial exploitation of the sound recording
by or under the authority of the rights owner shall not
be found to be in violation of subsection (a).
‘‘(B) STEPS SUFFICIENT BUT NOT NECESSARY.—Taking
the specific, reasonable steps identified by the Register
of Copyrights in the regulations issued under paragraph
(3)(A) shall be sufficient, but not necessary, for a filer
to satisfy the requirement to conduct a good faith, reasonable search under paragraph (1)(A) for purposes of subparagraph (A) of this paragraph.
‘‘(5) OPTING OUT OF COVERED ACTIVITY.—
‘‘(A) IN GENERAL.—Not later than 180 days after the
date of enactment of this section, the Register of Copyrights
shall issue regulations establishing the form, content, and
procedures for the rights owner of a sound recording that
is the subject of a notice under paragraph (1)(B) to, in
its discretion, file notice opting out of the covered activity
described in the notice under paragraph (1)(B) during the
90-day period beginning on the date on which the notice
under paragraph (1)(B) is indexed into the public records
of the Copyright Office.
‘‘(B) RULE OF CONSTRUCTION.—The fact that a rights
holder opts out of a noncommercial use of a sound recording
by filing notice thereof in the Copyright Office in accordance
with the regulations issued under subparagraph (A) does
not itself enlarge or diminish any limitation on the exclusive rights of a copyright owner described in section 107,
108, 109, 110, or 112(f) as applied to a claim under subsection (a) of this section pursuant to subsection (f)(1)(A)
of this section.
‘‘(6) CIVIL PENALTIES FOR CERTAIN ACTS.—
‘‘(A) FILING OF NOTICES OF NONCOMMERCIAL USE.—
Any person who willfully engages in a pattern or practice
of filing a notice of noncommercial use of a sound recording
as described in paragraph (1)(B) fraudulently describing
the use proposed, or knowing that the use proposed is
not permitted under this subsection, shall be assessed a
civil penalty in an amount that is not less than $250,
and not more than $1000, for each such notice, in addition
to any other remedies that may be available under this
title based on the actual use made.
‘‘(B) FILING OF OPT-OUT NOTICES.—
‘‘(i) IN GENERAL.—Any person who files an optout notice as described in paragraph (1)(C), knowing
that the person is not the rights owner or authorized
to act on behalf of the rights owner of the sound
recording to which the notice pertains, shall be
assessed a civil penalty in an amount not less than
$250, and not more than $1,000, for each such notice.
‘‘(ii) PATTERN OR PRACTICE.—Any person who
engages in a pattern or practice of making filings as
described in clause (i) shall be assessed a civil penalty
in an amount not less than $10,000 for each such
filing.
‘‘(C) DEFINITION.—For purposes of this paragraph, the
term ‘knowing’—

Chapter 1
142 of 216

H. R. 1551—57
‘‘(i) does not require specific intent to defraud;
and
‘‘(ii) with respect to information about ownership
of the sound recording in question, means that the
person—
‘‘(I) has actual knowledge of the information;
‘‘(II) acts in deliberate ignorance of the truth
or falsity of the information; or
‘‘(III) acts in grossly negligent disregard of
the truth or falsity of the information.
‘‘(d) PAYMENT OF ROYALTIES FOR TRANSMISSIONS OF PERFORMANCES BY DIRECT LICENSING OF STATUTORY SERVICES.—
‘‘(1) IN GENERAL.—A public performance by means of a
digital audio transmission of a sound recording fixed before
February 15, 1972, shall, for purposes of subsection (a), be
considered to be authorized and made with the consent of
the rights owner if the transmission is made pursuant to a
license agreement voluntarily negotiated at any time between
the rights owner and the entity performing the sound recording.
‘‘(2) PAYMENT OF ROYALTIES TO NONPROFIT COLLECTIVE
UNDER CERTAIN LICENSE AGREEMENTS.—
‘‘(A) LICENSES ENTERED INTO ON OR AFTER DATE OF
ENACTMENT.—To the extent that a license agreement
described in paragraph (1) entered into on or after the
date of enactment of this section extends to a public
performance by means of a digital audio transmission of
a sound recording fixed before February 15, 1972, that
meets the conditions of subsection (b)—
‘‘(i) the licensee shall, with respect to such transmission, pay to the collective designated to distribute
receipts from the licensing of transmissions in accordance with section 114(f), 50 percent of the performance
royalties for that transmission due under the license;
and
‘‘(ii) the royalties paid under clause (i) shall be
fully credited as payments due under the license.
‘‘(B) CERTAIN AGREEMENTS ENTERED INTO BEFORE
ENACTMENT.—To the extent that a license agreement
described in paragraph (1), entered into during the period
beginning on January 1 of the year in which this section
is enacted and ending on the day before the date of enactment of this section, or a settlement agreement with a
preexisting satellite digital audio radio service (as defined
in section 114(j)) entered into during the period beginning
on January 1, 2015, and ending on the day before the
date of enactment of this section, extends to a public
performance by means of a digital audio transmission of
a sound recording fixed before February 15, 1972, that
meets the conditions of subsection (b)—
‘‘(i) the rights owner shall, with respect to such
transmission, pay to the collective designated to distribute receipts from the licensing of transmissions
in accordance with section 114(f) an amount that is
equal to the difference between—
‘‘(I) 50 percent of the difference between—
‘‘(aa) the rights owner’s total gross
performance royalty fee receipts or settlement

Chapter 1
143 of 216

H. R. 1551—58
monies received for all such transmissions covered under the license or settlement agreement, as applicable; and
‘‘(bb) the rights owner’s total payments
for outside legal expenses, including any payments of third-party claims, that are directly
attributable to the license or settlement agreement, as applicable; and
‘‘(II) the amount of any royalty receipts or
settlement monies under the agreement that are
distributed by the rights owner to featured and
nonfeatured artists before the date of enactment
of this section; and
‘‘(ii) the royalties paid under clause (i) shall be
fully credited as payments due under the license or
settlement agreement, as applicable.
‘‘(3) DISTRIBUTION OF ROYALTIES AND SETTLEMENT MONIES
BY COLLECTIVE.—The collective described in paragraph (2) shall,
in accordance with subparagraphs (B) through (D) of section
114(g)(2), and paragraphs (5) and (6) of section 114(g), distribute the royalties or settlement monies received under paragraph (2) under a license or settlement described in paragraph
(2), which shall be the only payments to which featured and
nonfeatured artists are entitled by virtue of the transmissions
described in paragraph (2), except for settlement monies
described in paragraph (2) that are distributed by the rights
owner to featured and nonfeatured artists before the date of
enactment of this section.
‘‘(4) PAYMENT OF ROYALTIES UNDER LICENSE AGREEMENTS
ENTERED BEFORE ENACTMENT OR NOT OTHERWISE DESCRIBED
IN PARAGRAPH (2).—
‘‘(A) IN GENERAL.—To the extent that a license agree-

ment described in paragraph (1) entered into before the
date of enactment of this section, or any other license
agreement not as described in paragraph (2), extends to
a public performance by means of a digital audio transmission of a sound recording fixed before February 15,
1972, that meets the conditions of subsection (b), the payments made by the licensee pursuant to the license shall
be made in accordance with the agreement.
‘‘(B) ADDITIONAL PAYMENTS NOT REQUIRED.—To the
extent that a licensee has made, or will make in the future,
payments pursuant to a license as described in subparagraph (A), the provisions of paragraphs (2) and (3) shall
not require any additional payments from, or additional
financial obligations on the part of, the licensee.
‘‘(C) RULE OF CONSTRUCTION.—Nothing in this subsection may be construed to prohibit the collective designated to distribute receipts from the licensing of transmissions in accordance with section 114(f) from administering royalty payments under any license not described
in paragraph (2).
‘‘(e) PREEMPTION WITH RESPECT TO CERTAIN PAST ACTS.—
‘‘(1) IN GENERAL.—This section preempts any claim of
common law copyright or equivalent right under the laws of
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any State arising from a digital audio transmission or reproduction that is made before the date of enactment of this section
of a sound recording fixed before February 15, 1972, if—
‘‘(A) the digital audio transmission would have satisfied
the requirements for statutory licensing under section
114(d)(2) or been exempt under section 114(d)(1), or the
reproduction would have satisfied the requirements of section 112(e)(1), as the case may be, if the sound recording
were fixed on or after February 15, 1972; and
‘‘(B) either—
‘‘(i) except in the case of a transmission that would
have been exempt under section 114(d)(1), not later
than 270 days after the date of enactment of this
section, the transmitting entity pays statutory royalties
and provides notice of the use of the relevant sound
recordings in the same manner as required by regulations adopted by the Copyright Royalty Judges for
sound recordings that are fixed on or after February
15, 1972, for all the digital audio transmissions and
reproductions satisfying the requirements for statutory
licensing under sections 112(e)(1) and 114(d)(2) during
the 3 years before that date of enactment; or
‘‘(ii) an agreement voluntarily negotiated between
the rights owner and the entity performing the sound
recording (including a litigation settlement agreement
entered into before the date of enactment of this section) authorizes or waives liability for any such transmission or reproduction and the transmitting entity
has paid for and reported such digital audio transmission under that agreement.
‘‘(2) RULE OF CONSTRUCTION FOR COMMON LAW COPYRIGHT.—For purposes of paragraph (1), a claim of common
law copyright or equivalent right under the laws of any State
includes a claim that characterizes conduct subject to that
paragraph as an unlawful distribution, act of record piracy,
or similar violation.
‘‘(3) RULE OF CONSTRUCTION FOR PUBLIC PERFORMANCE
RIGHTS.—Nothing in this section may be construed to recognize
or negate the existence of public performance rights in sound
recordings under the laws of any State.
‘‘(f) LIMITATIONS ON REMEDIES.—
‘‘(1) FAIR USE; USES BY LIBRARIES, ARCHIVES, AND EDUCATIONAL INSTITUTIONS.—
‘‘(A) IN GENERAL.—The limitations on the exclusive
rights of a copyright owner described in sections 107, 108,
109, 110, and 112(f) shall apply to a claim under subsection
(a) with respect to a sound recording fixed before February
15, 1972.
‘‘(B) RULE OF CONSTRUCTION FOR SECTION 108(H).—With
respect to the application of section 108(h) to a claim under
subsection (a) with respect to a sound recording fixed before
February 15, 1972, the phrase ‘during the last 20 years
of any term of copyright of a published work’ in such
section 108(h) shall be construed to mean at any time
after the date of enactment of this section.
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‘‘(2) ACTIONS.—The limitations on actions described in section 507 shall apply to a claim under subsection (a) with respect
to a sound recording fixed before February 15, 1972.
‘‘(3) MATERIAL ONLINE.—Section 512 shall apply to a claim
under subsection (a) with respect to a sound recording fixed
before February 15, 1972.
‘‘(4) PRINCIPLES OF EQUITY.—Principles of equity apply to
remedies for a violation of this section to the same extent
as such principles apply to remedies for infringement of copyright.
‘‘(5) FILING REQUIREMENT FOR STATUTORY DAMAGES AND
ATTORNEYS’ FEES.—
‘‘(A) FILING OF INFORMATION ON SOUND RECORDINGS.—
‘‘(i) FILING REQUIREMENT.—Except in the case of
a transmitting entity that has filed contact information
for that transmitting entity under subparagraph (B),
in any action under this section, an award of statutory
damages or of attorneys’ fees under section 504 or
505 may be made with respect to an unauthorized
use of a sound recording under subsection (a) only
if—
‘‘(I) the rights owner has filed with the Copyright Office a schedule that specifies the title,
artist, and rights owner of the sound recording
and contains such other information, as practicable, as the Register of Copyrights prescribes
by regulation; and
‘‘(II) the use occurs after the end of the 90day period beginning on the date on which the
information described in subclause (I) is indexed
into the public records of the Copyright Office.
‘‘(ii) REGULATIONS.—Not later than 180 days after
the date of enactment of this section, the Register
of Copyrights shall issue regulations that—
‘‘(I) establish the form, content, and procedures
for the filing of schedules under clause (i);
‘‘(II) provide that a person may request that
the person receive timely notification of a filing
described in subclause (I); and
‘‘(III) set forth the manner in which a person
may make a request under subclause (II).
‘‘(B) FILING OF CONTACT INFORMATION FOR TRANSMITTING ENTITIES.—
‘‘(i) FILING REQUIREMENT.—Not later than 30 days
after the date of enactment of this section, the Register
of Copyrights shall issue regulations establishing the
form, content, and procedures for the filing of contact
information by any entity that, as of the date of enactment of this section, performs a sound recording fixed
before February 15, 1972, by means of a digital audio
transmission.
‘‘(ii) TIME LIMIT ON FILINGS.—The Register of Copyrights may accept filings under clause (i) only until
the 180th day after the date of enactment of this
section.
‘‘(iii) LIMITATION ON STATUTORY DAMAGES AND
ATTORNEYS’ FEES.—
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‘‘(I) LIMITATION.—An award of statutory damages or of attorneys’ fees under section 504 or
505 may not be made against an entity that has
filed contact information for that entity under
clause (i) with respect to an unauthorized use by
that entity of a sound recording under subsection
(a) if the use occurs before the end of the 90day period beginning on the date on which the
entity receives a notice that—
‘‘(aa) is sent by or on behalf of the rights
owner of the sound recording;
‘‘(bb) states that the entity is not legally
authorized to use that sound recording under
subsection (a); and
‘‘(cc) identifies the sound recording in a
schedule conforming to the requirements prescribed by the regulations issued under
subparagraph (A)(ii).
‘‘(II) UNDELIVERABLE NOTICES.—In any case
in which a notice under subclause (I) is sent to
an entity by mail or courier service and the notice
is returned to the sender because the entity either
is no longer located at the address provided in
the contact information filed under clause (i) or
has refused to accept delivery, or the notice is
sent by electronic mail and is undeliverable, the
90-day period under subclause (I) shall begin on
the date of the attempted delivery.
‘‘(C) SECTION 412.—Section 412 shall not limit an award
of statutory damages under section 504(c) or attorneys’
fees under section 505 with respect to a covered activity
in violation of subsection (a).
‘‘(6) APPLICABILITY OF OTHER PROVISIONS.—
‘‘(A) IN GENERAL.—Subject to subparagraph (B), no
provision of this title shall apply to or limit the remedies
available under this section except as otherwise provided
in this section.
‘‘(B) APPLICABILITY OF DEFINITIONS.—Any term used
in this section that is defined in section 101 shall have
the meaning given that term in section 101.
‘‘(g) APPLICATION OF SECTION 230 SAFE HARBOR.—For purposes
of section 230 of the Communications Act of 1934 (47 U.S.C. 230),
subsection (a) shall be considered to be a ‘law pertaining to intellectual property’ under subsection (e)(2) of such section 230.
‘‘(h) APPLICATION TO RIGHTS OWNERS.—
‘‘(1) TRANSFERS.—With respect to a rights owner described
in subsection (l)(2)(B)—
‘‘(A) subsections (d) and (e) of section 201 and section
204 shall apply to a transfer described in subsection
(l)(2)(B) to the same extent as with respect to a transfer
of copyright ownership; and
‘‘(B) notwithstanding section 411, that rights owner
may institute an action with respect to a violation of this
section to the same extent as the owner of an exclusive
right under a copyright may institute an action under
section 501(b).
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‘‘(2) APPLICATION OF OTHER PROVISIONS.—The following
provisions shall apply to a rights owner under this section
to the same extent as any copyright owner:
‘‘(A) Section 112(e)(2).
‘‘(B) Section 112(e)(7).
‘‘(C) Section 114(e).
‘‘(D) Section 114(h).
‘‘(i) EPHEMERAL RECORDINGS.—An authorized reproduction
made under this section shall be subject to section 112(g) to the
same extent as a reproduction of a sound recording fixed on or
after February 15, 1972.
‘‘(j) RULE OF CONSTRUCTION.—A rights owner of, or featured
recording artist who performs on, a sound recording under this
chapter shall be deemed to be an interested copyright party, as
defined in section 1001, to the same extent as a copyright owner
or featured recording artist under chapter 10.
‘‘(k) TREATMENT OF STATES AND STATE INSTRUMENTALITIES,
OFFICERS, AND EMPLOYEES.—Any State, and any instrumentality,
officer, or employee described in subsection (a)(3), shall be subject
to the provisions of this section in the same manner and to the
same extent as any nongovernmental entity.
‘‘(l) DEFINITIONS.—In this section:
‘‘(1) COVERED ACTIVITY.—The term ‘covered activity’ means
any activity that the copyright owner of a sound recording
would have the exclusive right to do or authorize under section
106 or 602, or that would violate section 1201 or 1202, if
the sound recording were fixed on or after February 15, 1972.
‘‘(2) RIGHTS OWNER.—The term ‘rights owner’ means—
‘‘(A) the person that has the exclusive right to
reproduce a sound recording under the laws of any State,
as of the day before the date of enactment of this section;
or
‘‘(B) any person to which a right to enforce a violation
of this section may be transferred, in whole or in part,
after the date of enactment of this section, under—
‘‘(i) subsections (d) and (e) of section 201; and
‘‘(ii) section 204.’’.
(b) CONFORMING AMENDMENT.—The table of chapters for title
17, United States Code, is amended by adding at the end the
following:
‘‘14. Unauthorized use of pre-1972 sound recordings ........................................ 1401’’.

TITLE III—ALLOCATION FOR MUSIC
PRODUCERS
SEC. 301. SHORT TITLE.

This title may be cited as the ‘‘Allocation for Music Producers
Act’’ or the ‘‘AMP Act’’.
SEC. 302. PAYMENT OF STATUTORY PERFORMANCE ROYALTIES.

(a) LETTER OF DIRECTION.—Section 114(g) of title 17, United
States Code, is amended by adding at the end the following:
‘‘(5) LETTER OF DIRECTION.—
‘‘(A) IN GENERAL.—A nonprofit collective designated
by the Copyright Royalty Judges to distribute receipts from
the licensing of transmissions in accordance with subsection
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(f) shall adopt and reasonably implement a policy that
provides, in circumstances determined by the collective to
be appropriate, for acceptance of instructions from a payee
identified under subparagraph (A) or (D) of paragraph (2)
to distribute, to a producer, mixer, or sound engineer who
was part of the creative process that created a sound
recording, a portion of the payments to which the payee
would otherwise be entitled from the licensing of transmissions of the sound recording. In this section, such
instructions shall be referred to as a ‘letter of direction’.
‘‘(B) ACCEPTANCE OF LETTER.—To the extent that a
collective described in subparagraph (A) accepts a letter
of direction under that subparagraph, the person entitled
to payment pursuant to the letter of direction shall, during
the period in which the letter of direction is in effect
and carried out by the collective, be treated for all purposes
as the owner of the right to receive such payment, and
the payee providing the letter of direction to the collective
shall be treated as having no interest in such payment.
‘‘(C) AUTHORITY OF COLLECTIVE.—This paragraph shall
not be construed in such a manner so that the collective
is not authorized to accept or act upon payment instructions
in circumstances other than those to which this paragraph
applies.’’.
(b) ADDITIONAL PROVISIONS FOR RECORDINGS FIXED BEFORE
NOVEMBER 1, 1995.—Section 114(g) of title 17, United States Code,
as amended by subsection (a), is further amended by adding at
the end the following:
‘‘(6) SOUND RECORDINGS FIXED BEFORE NOVEMBER 1, 1995.—
‘‘(A) PAYMENT ABSENT LETTER OF DIRECTION.—A nonprofit collective designated by the Copyright Royalty Judges
to distribute receipts from the licensing of transmissions
in accordance with subsection (f) (in this paragraph referred
to as the ‘collective’) shall adopt and reasonably implement
a policy that provides, in circumstances determined by
the collective to be appropriate, for the deduction of 2
percent of all the receipts that are collected from the
licensing of transmissions of a sound recording fixed before
November 1, 1995, but which is withdrawn from the
amount otherwise payable under paragraph (2)(D) to the
recording artist or artists featured on the sound recording
(or the persons conveying rights in the artists’ performance
in the sound recording), and the distribution of such
amount to 1 or more persons described in subparagraph
(B) of this paragraph, after deduction of costs described
in paragraph (3) or (4), as applicable, if each of the following
requirements is met:
‘‘(i) CERTIFICATION OF ATTEMPT TO OBTAIN A LETTER
OF DIRECTION.—The person described in subparagraph
(B) who is to receive the distribution has certified
to the collective, under penalty of perjury, that—
‘‘(I) for a period of not less than 120 days,
that person made reasonable efforts to contact the
artist payee for such sound recording to request
and obtain a letter of direction instructing the
collective to pay to that person a portion of the
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royalties payable to the featured recording artist
or artists; and
‘‘(II) during the period beginning on the date
on which that person began the reasonable efforts
described in subclause (I) and ending on the date
of that person’s certification to the collective, the
artist payee did not affirm or deny in writing
the request for a letter of direction.
‘‘(ii) COLLECTIVE ATTEMPT TO CONTACT ARTIST.—
After receipt of the certification described in clause
(i) and for a period of not less than 120 days before
the first distribution by the collective to the person
described in subparagraph (B), the collective attempts,
in a reasonable manner as determined by the collective,
to notify the artist payee of the certification made
by the person described in subparagraph (B).
‘‘(iii) NO OBJECTION RECEIVED.—The artist payee
does not, as of the date that was 10 business days
before the date on which the first distribution is made,
submit to the collective in writing an objection to the
distribution.
‘‘(B) ELIGIBILITY FOR PAYMENT.—A person shall be
eligible for payment under subparagraph (A) if the person—
‘‘(i) is a producer, mixer, or sound engineer of
the sound recording;
‘‘(ii) has entered into a written contract with a
record company involved in the creation or lawful
exploitation of the sound recording, or with the
recording artist or artists featured on the sound
recording (or the persons conveying rights in the artists’ performance in the sound recording), under which
the person seeking payment is entitled to participate
in royalty payments that are based on the exploitation
of the sound recording and are payable from royalties
otherwise payable to the recording artist or artists
featured on the sound recording (or the persons conveying rights in the artists’ performance in the sound
recording);
‘‘(iii) made a creative contribution to the creation
of the sound recording; and
‘‘(iv) submits to the collective—
‘‘(I) a written certification stating, under penalty of perjury, that the person meets the requirements in clauses (i) through (iii); and
‘‘(II) a true copy of the contract described in
clause (ii).
‘‘(C) MULTIPLE CERTIFICATIONS.—Subject to subparagraph (D), in a case in which more than 1 person described
in subparagraph (B) has met the requirements for a distribution under subparagraph (A) with respect to a sound
recording as of the date that is 10 business days before
the date on which the distribution is made, the collective
shall divide the 2 percent distribution equally among all
such persons.
‘‘(D) OBJECTION TO PAYMENT.—Not later than 10 business days after the date on which the collective receives
from the artist payee a written objection to a distribution
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made pursuant to subparagraph (A), the collective shall
cease making any further payment relating to such distribution. In any case in which the collective has made
1 or more distributions pursuant to subparagraph (A) to
a person described in subparagraph (B) before the date
that is 10 business days after the date on which the collective receives from the artist payee an objection to such
distribution, the objection shall not affect that person’s
entitlement to any distribution made before the collective
ceases such distribution under this subparagraph.
‘‘(E) OWNERSHIP OF THE RIGHT TO RECEIVE PAYMENTS.—
To the extent that the collective determines that a distribution will be made under subparagraph (A) to a person
described in subparagraph (B), such person shall, during
the period covered by such distribution, be treated for
all purposes as the owner of the right to receive such
payments, and the artist payee to whom such payments
would otherwise be payable shall be treated as having
no interest in such payments.
‘‘(F) ARTIST PAYEE DEFINED.—In this paragraph, the
term ‘artist payee’ means a person, other than a person
described in subparagraph (B), who owns the right to
receive all or part of the receipts payable under paragraph
(2)(D) with respect to a sound recording. In a case in
which there are multiple artist payees with respect to
a sound recording, an objection by 1 such payee shall
apply only to that payee’s share of the receipts payable
under paragraph (2)(D), and shall not preclude payment
under subparagraph (A) from the share of an artist payee
that does not so object.’’.
(c) TECHNICAL AND CONFORMING AMENDMENTS.—Section 114(g)
of title 17, United States Code, as amended by subsections (a)
and (b), is further amended—
(1) in paragraph (2), by striking ‘‘An agent designated’’
and inserting ‘‘Except as provided for in paragraph (6), a nonprofit collective designated by the Copyright Royalty Judges’’;
(2) in paragraph (3)—
(A) by striking ‘‘nonprofit agent designated’’ and
inserting ‘‘nonprofit collective designated by the Copyright
Royalty Judges’’;
(B) by striking ‘‘another designated agent’’ and
inserting ‘‘another designated nonprofit collective’’; and
(C) by striking ‘‘agent’’ and inserting ‘‘collective’’ each
subsequent place it appears;
(3) in paragraph (4)—
(A) by striking ‘‘designated agent’’ and inserting ‘‘nonprofit collective’’; and
(B) by striking ‘‘agent’’ and inserting ‘‘collective’’ each
subsequent place it appears; and
(4) by adding at the end the following:
‘‘(7) PREEMPTION OF STATE PROPERTY LAWS.—The holding
and distribution of receipts under section 112 and this section
by a nonprofit collective designated by the Copyright Royalty
Judges in accordance with this subsection and regulations
adopted by the Copyright Royalty Judges, or by an independent
administrator pursuant to subparagraphs (B) and (C) of section
114(g)(2), shall supersede and preempt any State law (including
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common law) concerning escheatment or abandoned property,
or any analogous provision, that might otherwise apply.’’.
SEC. 303. EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in subsection (b), this
title and the amendments made by this title shall take effect
on the date of enactment of this Act.
(b) DELAYED EFFECTIVE DATE.—Paragraphs (5)(B) and (6)(E)
of section 114(g) of title 17, United States Code, as added by
section 302, shall take effect on January 1, 2020.

TITLE IV—SEVERABILITY
SEC. 401. SEVERABILITY.

If any provision of this Act or any amendment made by this
Act, or any application of such provision or amendment to any
person or circumstance, is held to be unconstitutional, the
remainder of the provisions of this Act and the amendments made
by this Act, and the application of the provision or amendment
to any other person or circumstance, shall not be affected.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.

Digital Production
and Motion Picture
Industry
Development Act of

Arizona:
http://azfilmandme
dia.org/afmc/
Arkansas:

tax.alaska.gov/Alaska
FilmOffice/

Alaska:
http://commerce.sta
te.ak.us/ded/dev/fil
m/incentives/index.
html

Code of Ala. § 41-7A41-48

Alabama Film
Incentives http://www.alabam
afilm.org/downloads
/Summary_of_Film_I
ncentives2.pdf

Alabama:

State/Program

N/A
Yes – 20% rebate on all qualified
production costs associated w/
a state-certified production;
Additional 10% rebate available
for payroll of “below-the-line,”
full-time Arkansas resident

No explicit sound recording
credit

N/A

Music Video Credit? (also can
be film production)
Yes – 25% rebate on production
expenditures, plus 35% credit on
resident salaries (explicitly
includes music videos)
Soundtracks –
$50,000 min. $300,000 max.
Music Videos –
$50,000 min. $200,000 max.
All Other
Qualified
Productions $500,000 min. $20 million
max.

$500,000 min.

N/A

N/A

3.

2.

1.

Thresholds

$5 million annual cap

N/A

N/A

$20 million

Annual Caps

Music Industry Tax Credits and Rebates By State

N/A

N/A

Yes– 25% rebate on
production expenditures, plus
35% credit on resident
salaries (explicitly includes
sound recordings under
qualified productions)

Sound Recording Credit?

No Tax Credit, Rebate or Grant Program

•

•

•

•

•

•

•

No Current film incentive
program….film industry
working on getting it back
20% rebate includes resident
and non-resident labor
Projects must register in
advance w/ film office
No per-project cap

Effective July 1, 2015, the film
production incentive program
is repealed. Please see Senate
Bill 39 and the Governor’s
Press Release for more
information. The State is
committed to honoring film
tax credits for all projects that
received a written Notice of
Qualification as long as they
meet the statutory
requirements detailed in the
qualification notice
No Sales Tax

An audit of all in-state
production activities must be
performed before tax
incentives are awarded. In
addition to the rebate, the
state offers sales tax and
lodging tax exemption

Notes
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California Film &
Television Tax Credit
Program (launched in
February, 2009) [§
23685] http://film.ca.gov/ta
x-credit/regulations/

California:

2009 [A.C.A. § 15-42003] http://www.arkansa
sproduction.com/ari
ncentives.php

State/Program

No explicit sound recording
credit but could fall under the
5% credit uplift. Projects
eligible for a 20% tax credit
may receive an additional 5%
credit for the following
expenditures:
•
Music Scoring and Music
Track Recording by
musicians

Sound Recording Credit?

Music Video Credit? (also can
be film production)
employees (salaries of cast/crew
who receive more than
$500,000 do not qualify);
applies to “films and digital
products,” which explicitly
includes music videos
No – music videos are explicitly
included under ineligible
projects
For all eligible projects:
20-25% tax credit for (1) feature
films; (2) movies of the week or
miniseries; (3) television series’
(4) independent films

6.

5.

4.

3.

2.

1.

Feature Films $1 million min. $100 million
max. (no max on
production
budget)
Movies of the
Week/miniserie
s - $500,000
min.
New Series - $1
million min.
Independent
Films - $1
million min. $10 million max.
(no max on
production
budget
Relocating TV
Series (any
episode length)
that filmed its
most recent
season – 1
million
minimum
budget per
episode
TV Pilots- $1
million
minimum
budget

Thresholds

•

•

Max. credit a
production can
earn is 25%
7/1/167/1/2020: $330
million annual
cap

Annual Caps

•

•

Funds disbursed on firstcome, first-serve basis
Scheduled to sunset on June
30, 2019

Notes
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Digital Media &
Motion Picture Tax
Credit Program (est.
2006; amended by
House Bill No. 6802
in 2009) -

Connecticut:

http://coloradofilm.
org/

Colorado Film
Incentive Program
(est. 2012) [C.R.S.A. §
24-48.5-116] -

Colorado:

State/Program

Yes – Up to 30% transferable
tax credit on in-state
production, pre-production
and post-production costs for
qualified digital media and
motion pictures productions
(explicitly includes certain

No (requires the production
to be either “visual” or
“audio-visual,” which implies
that sound recordings are
excluded)

Sound Recording Credit?

Yes - Up to 30% transferable tax
credit on in-state production,
pre-production and postproduction costs for qualified
digital media and motion
pictures productions (explicitly
includes music videos)

Loan Guarantee Program: Up to
20% of entire production budget
may be financed for qualifying
feature films (awarded based on
assessment of factors)
A production may be
eligible for both the
performance-based
incentive and the loan
guarantee programs.

Music Video Credit? (also can
be film production)
Yes – 20% cash rebate for
production costs incurred in
Colorado on qualifying projects
(explicitly covers music videos)

2.

1.

2.

1.

$100,000 min. $500,000 max. =
eligible for 10%
credit
$500,001 min. $1 million max.
= eligible for
15% credit

Out-of-State
Production
Companies: $1
million min. of
local production
expenditures
[$250,000 min.
for loan
program]. (The
exception being
television
commercials
and video game
productions,
which must
have qualified
local
expenditures of
$250,000)
Local-Based
Production
Companies (i.e.,
@ least 12
months of
residency):
$100,000 min.
on local
production
expenditures
[same min. for
loan program]

Thresholds
The Colorado
Film Office must
request program
funding on an
annual basis. For
fiscal year 20172018, the
program was
funded at $1.25
million.

No cap? Unclear…
does not explicitly say

•

Annual Caps

•

•

•

•

•

•

•

Tax credits also offered for
infrastructure costs, and
exemptions offered for
property, sales, and hotel
taxes
In order to qualify, at least
50% of a production’s
principal photography OR 50%

To qualify for rebate, 50% of
workforce must be Colorado
residents
Productions must be prequalified
The production must be at
least 80% funded or be
prepared to show proof of
financing
Bonded productions are
eligible to have 100 percent of
their projected rebate
escrowed up front with the
bond company.
Productions must hire a
workforce (cast & crew)
comprised of at least 50%
Colorado residents.

Notes
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Unclear- not explicit, but the
Rebate Fund may provide an
eligible production company for
the production of movies,
television shows, or other video
productions in the District, an
incentive rebate of up to:
1. Up to 35% of the
company’s qualified
production expenditures
that are subject to
taxation in the District;
2. Up to 21% of the
company’s qualified
production expenditures
spent in the District of
Columbia with District of
Columbia registered
vendors, cast, or crew;
but not subject to
taxation in the District;
3. Up to 30% of the
company’s qualified

N/A

No explicit sound recording
requirement. Could fall
under qualified production
requirements:
“Qualified production
expenditures include, but are
not limited to, the following:
Purchase of tangible or
intangible personal property
or services related
to…..[m]usic, if performed,
composed, or recorded by a
District musician or published
by a person or company
domiciled in the District.”

Delaware: No film
incentive program
District of Columbia

District of Columbia
Film, Television and
Entertainment
Rebate Fund
https://entertainme
nt.dc.gov/page/prod
uction-incentives

N/A

sound recordings- does not
specify what “certain” means)

http://ct.gov/ecd/c
wp/view.asp?a=388
0&q=454834b
(website);
http://ct.gov/ecd/c
wp/view.asp?a=388
0&q=454828
(details);
http://ct.gov/ecd/lib
/ecd/3-510_DigitalMediaMot
ionPictureTaxCredit
Guidelines.pdf
(guidelines)

Music Video Credit? (also can
be film production)

Sound Recording Credit?

State/Program

N/A

Over $1 million
min. = eligible
for 30% credit

$250,000 directly in
the District of
Columbia on
qualified
expenditures, file an
application and enter
into an incentive
agreement with
Office of Cable
Television, Film,
Music and
Entertainment , and
not be delinquent in
any tax obligation
owed to the District
of Columbia.

3.

Thresholds

No cap? Funded by an
annual appropriation

N/A

Annual Caps

•

No sales tax

of its post-production
expenses must occur in-state

Notes
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Florida
Entertainment
Industry Sales Tax
Exemption
http://edr.state.fl.us/
Content/returnoninv
estment/Entertainm

Florida:
Film & Entertainment
Industry Financial
Incentive Program
sunset on June 30,
2016 –
https://filminflorida.c
om/sales-taxexemption-program/

State/Program

N/A

Sound Recording Credit?

Music Video Credit? (also can
be film production)
personnel expenditures
that are subject to
taxation in the District
(resident cast and crew);
4. Up to 10% of the
company’s qualified
personnel expenditures
that are not subject to
taxation in the District
(non-resident cast and
crew);
5. Up to 50% of the
company’s qualified job
training expenditures; and
6. Up to 25% of the
company’s base
infrastructure investment;
provided the facility is
primarily used for
business functions related
to media production or
postproduction activity.
N/A
N/A

Thresholds

N/A

Annual Caps

The state does not levy a state
income tax. The state provides a
sales & use tax exemption under
the Florida Entertainment Industry
Sales Tax Exemption Program for
qualified productions on certain
production related purchases
made in Florida----•
Any qualified production
company producing motion
pictures, made for television
motion pictures, television
series, commercial
advertising, music videos or
sound recordings in Florida,
may be eligible for a sales and
use tax exemption on certain

Notes
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Motion Picture,
Digital Media, and
Film Production
Income Tax Credit
(“Act 88/89”)
[§235-17] –
http://filmoffice.ha
waii.gov/incentivestax-credits/
(overview);
http://www.capitol.
hawaii.gov/hrscurre
nt/Vol04_Ch02010257/HRS0235/HRS_
0235-0017.htm
(statute)

Hawaii:

HB155- Musical Tax
Credit
http://www.georgia.
org/wpcontent/uploads/201
7/12/HB155-MusicTax-Credit-Summaryand-FAQs.pdf

Film, Television, and
Entertainment Digital
Tax Credit
http://www.georgia.
org/industries/enter
tainment/productio
n-incentives/

Georgia:

entIndustryIncentive
Programs2018.pdf

State/Program

Yes- no separate sound
recording credit but “sound
recording is explicitly listed
under “ production” in
§235‑17 (activities directly
related to the creation of
visual and cinematic imagery
to be delivered via film,
videotape, or digital media to
be sold, distributed, or
displayed as entertainment or
the advertisement of
products for mass public
consumption) .

Yes- Musical Tax Credit
Income tax credit
equal to 15%
An extra income tax
credit of 5 %,
bringing the
maximum possible
credit up to 20 %

Sound Recording Credit?

* Must make “reasonable
efforts” to hire local crew/talent
and “[p]provides evidence of
financial or in-kind contributions
or educational or workforce
development efforts toward the
furtherance of the local film,

Yes – 20% tax credit on qualified
production costs incurred in any
county with a pop. Of over
700,000 (Oahu); 25% credit on
qualified production costs
incurred in any state of the state
with a pop. of 700,000 (i.e., Big
Island; Kauai; Lanai; Maui;
Molokai) [music videos explicitly
included]

Yes – up to 30% transferable tax
credit available for “feature
films, television series,
commercials, music videos,
animation and game
development”
20 % base transferable tax
credit
10 % Georgia
Entertainment Promotion
(GEP) uplift can be earned
by including an embedded
Al logo on approved
projects and a link to:
ExploreGeorgia.org/Film on
the promotional website

Music Video Credit? (also can
be film production)

$15 million perproduction cap

Sound Recording•
$5 million for
2018
•
$10 million for
2019
•
$15 million
thereafter until
2023
No single production
may claim more than
20%

Sound recording $250,000min.

$200,000 min.

Music Video- No
annual cap

Annual Caps

Music Video$500,000 min.

Thresholds

•

•

•

Refundable credit if it exceeds
tax liability
Loan-outs qualify if registered
to do business in Hawaii and
subject to Hawaii tax

Original music scoring eligible
for projects produced in
Georgia qualify

production related purchases
in Florida
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Unclear – 30% tax credit for
“qualified Illinois Production
Spending;”
30% tax credit on Illinois
salaries up to $100,000 per
worker

No explicit sound recording
credit

N/A
N/A
Unclear (does not explicitly
exclude) -

N/A

N/A

No explicit sound recording
credit

Iowa: No film
incentive program
Kansas: No film
incentive program
Kentucky:

N/A

N/A

Does not explicitly include or
exclude “music videos” https://www2.illinois.gov/dceo/
whyillinois/film/filmtaxcredit/pa
ges/default.aspx

N/A

Music Video Credit? (also can
be film production)
television and digital media
industries”

N/A

Sound Recording Credit?

Indiana: No film
incentive program

Illinois Film
Production Services
Tax Credit –
https://www2.illinois
.gov/dceo/whyillinois
/film/filmtaxcredit/p
ages/default.aspx

Royalties Tax
Exemption also
excludes from a
Hawaii taxpayer’s
income/exempts
from state income
tax royalties derived
from performing arts
products http://files.hawaii.g
ov/dbedt/film/incen
tives/RoyaltiesExem
ptOverview.pdf
Idaho: Program not
currently funded
Illinois:

State/Program

1.

N/A

N/A

N/A

2.

1.

Feature
Films/Television

Film
Productions less
than 30 mins. in
length: $50,000
min.
Film
Productions
exceeding 30
mins. in length:
$100,000 min.

N/A

Thresholds

$100,000,000 cap per
year on approved

N/A

N/A

N/A

No cap

N/A

Annual Caps

•

There is also a sales and use
tax exemption and a hotel tax

N/A

Most cities in Idaho do not require
film permits.
•
Applicants will receive an
additional 15 percent tax
credit on salaries of
individuals that live in an
economically disadvantaged
area. Areas with an
unemployment rate at least
150 percent of the state’s
annual average.
•
Illinois includes a diversity
provision as part of the
application for the accredited
production certificate
•
Accommodation stays of
thirty (30) days or more may
be exempt from the County
Innkeeper's Tax.
N/A
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Louisiana Motion
Picture Tax Incentive
Act (launched in
2002) [§ 6007] http://www.opportu
nitylouisiana.com/p
age/motion-pictureinvestor-tax-credit

Sound Recording
Investor Tax Credit –
http://www.opportu
nitylouisiana.com/p
age/soundrecording-investortax-credit

Louisiana:

http://filmoffice.ky.g
ov/tax-incentives/

Kentucky Film Office
Tax Credits

State/Program

Yes – Sound Recording
Investor Tax Credit
18% tax credit for Recording,
tracking and overdubbing of
music and vocal
performances;
Recording of film scores;
Recording of spoken word
performance;
Recording of live musical
performances
Eligible expenditures include:
• Studio rental fees
and associated
fixed costs
• Artist and musician
salaries directly
related to a
certified recording
project
• Producer fees
directly related to a
certified recording
project
• Mixing and
mastering of a

Sound Recording Credit?

- Specifically excludes televised
news, sporting events, and
music festivals

Music Video Credit? (also can
be film production)
•
30 percent of approved
expenditures,
•
35 percent incentive for
Kentucky resident labor
and 30 percent of nonresident labor, or;
•
35 percent incentive for
filming in an enhanced
incentive county
(specifically applied to films,
television shows, commercials,
documentaries, and national
touring Broadway productions);
Unclear –not explicit but not
prohibited40% transferable tax credit
(25% base credit; 10%
increase for Louisiana
screenplay productions, 5%
increase if outside of the
New Orleans Metro
Statistical Area)
(w/ additional 5% for
productions using in-state
labor) for motion pictures,
defined as “nationally or
internationally distributed
feature-length film[s],
video[s] . . .”

2.

1.

3.

2.

Sound
Recordings $25,000 min. for
non-residents;
$10,000 min. for
residents
Motion Pictures
$50,000
minimum instate
expenditure
requirement for
Louisiana
screenplay
productions;
$300,000 min.
in-state
expenditure
requirement on
all other eligible
productions;

Shows $250,000 min.
Commercials $100,000 min.
Documentaries/
Broadway
Productions $20,000 min.
and for
Kentucky- based
companies –
$10,000

Thresholds

Sound Recording
cap of $2.16
million annually;
projects
$100,000 cap per
year
•
Motion Pictures:
The maximum amount
of credits that can be
issued is $150 million
per fiscal year.
The maximum amount
of credits that can be
claimed is $180 million
per fiscal year
•

incentives – (once
approved the film
office can’t approve
any further
applications for tax
incentives for the
calendar year).

Annual Caps

•

The state also offers a digital
interactive media and
software development
refundable tax credit for
products such as digital media
and games, web-based and
mobile applications,
interactive devices and
consoles, etc.

exemption for qualified
productions and certain
production related purchases
made in Kentucky.
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Film Production Tax
Credit (updated
2015) [§10–730] –

Maryland:

Visual Media
Incentive Plan –
https://filminmaine.
com/incentives/
(details);
http://www.mainele
gislature.org/legis/st
atutes/36/title36sec
5219-Y.html
(statute)

Maine:

State/Program

No explicit sound recording
credit

No separate sound recording
credit (BUT “sound
recordings” are included
within definition of “visual
media production expense,”
and thus may be factored
into expenses for
productions)

•

•

recording made in
whole or in part in
the State of
Louisiana
Instrument and
equipment rental
Hotel, airfare (when
booked through a
Louisiana Travel
Agent), and
catering
expenditures
directly related to a
certified recording
project

Sound Recording Credit?

Yes – 25% refundable income
tax credit on direct costs of film
production [television series
may receive up to 27%] (music
videos explicitly included within

- Additional non-transferable tax
credit of 5% of non-wage
production expense

Unclear – up to 17%
- 12% rebate on qualified wages
paid to Maine residents and
10% rebate on qualified wages
paid to non-residents working
on certified film, television, and
commercial productions
(definition of “visual media
production” does not include a
reference to “music videos,” but
DOES include “videos”)

Music Video Credit? (also can
be film production)

$250,000 min. on
estimated qualified
direct costs
incurred/to be
incurred in MD

$75,000 minimum

Thresholds

No annual
program cap
No per project
cap
No sunset date

$10 million is max
amount of tax credits
per project

•

•

•

Annual Caps

•

•

•

50% principal photography
must be incurred in MD (and
must begin within 120 days of
receiving authorization
Preliminary Tax Credit

No location fees for qualified
productions filming on state
land
Hotel/motel accommodations
for cast/crew w/o paying
state lodging tax if staying for
28 or more days
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N/A

No explicit sound recording
credit

Minnesota

No explicit sound recording
credit

Sound Recording Credit?

Michigan:
http://www.michiga
nfilmoffice.org/

Motion Picture Film
Production
Incentives (updated
2007) http://www.mafilm.
org/production-taxincentives/
(overview);
http://www.mafilm.
org/fast-facts/
(FAQ’s);
http://www.mafilm.
org/act-of-2007/
(statute)

Massachusetts:

http://marylandfilm.
org/Pages/FilmProduction-ActivityTax-Credit.aspx
(overview);
http://marylandfilm.
org/Documents/Stat
ute.pdf
(statute)

State/Program

Yes - The incentive is available
to qualified feature films,
documentaries, TV pilots,

* Payroll credit includes aboveand below-the-line employees
* Production credit includes outof-state production expenses
* Sales tax exemption applies to
purchases of tangible property,
including meals
* Credits may be transferred at
market rates
N/A

Unclear – 25% production
credit, 25% payroll credit, and
sales tax exemption for featurelength films, videos, digital
media projects, TV series w/
min. of 27 episodes,
commercials for theatrical or TV
viewing, and TV pilots (music
videos not explicitly included,
but also not prohibited on list of
ineligible productions)

* Sales tax exemption also
available

Music Video Credit? (also can
be film production)
definition of “film production
activity”)

•

N/A

20 percent
reimbursement
a qualified

* May NOT include
any salary, wages, or
“other
compensation” of an
individual who
receives more than
$500,000 for
personal services in
connection w/ film
production activity
$50,000 min. in
qualifying costs
during a consecutive
12-month qualifying
period
$50,000 min. to
qualify for payroll
credit [excludes
bonds, finance fees,
workers’ comp, and
insurance]
No residency
requirements for
vendors, crew, actors
etc.

Thresholds

For above the line
talent(non-resident) –
eligible for rebate cost

N/A

No annual of project
caps
•
Payroll credit
may not exceed
$1 million per
person (however,
production costs
may include
excess labor costs
over $1 million)

Annual Caps

Eligibility for production credit
and sales tax exemption
requires spending more than
50% of total budget OR
filming at least 50% of
principal photography days in
Mass.
No residency requirements or
extended schedule of credit
payouts
Production companies may
request refund on up to 90%
of unused credits
Unused credits may be carried
over for up to 5 tax years
Loan-outs subject to
withholding in order to qualify
Credits transferrable

•

The state offers a commercial
sales tax exemption for
expenditures for TV

No longer offers Incentive Program
as of July 10, 2015. The Michigan
Film & Digital Media Office is still
open

•

•

•

•

•

•

•

Certificate/Letter of Intent –
may be extended up to 90
days)
Must be able to demonstrate
complete financing and show
evidence of national
distribution
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http://www.filmmissi
ssippi.org/incentiverebate-program.php

The Mississippi
Motion Picture
Incentive Program

Mississippi

https://mnfilmtv.org
/incentives/regionalincentives/

List of regional
incentives:

Snowbate production
incentive funded by
Minnesota statute
116U.26
https://mnfilmtv.org
/

State/Program

No explicit sound recording
credit

Sound Recording Credit?

Unclear- Not explicit but could
fall under one of the followingProgram is available for
nationally distributed motion
pictures, television programs,
DVDs, documentaries, short
films, commercials, video
games; and includes animation,
interactive media, 3D
applications, cinematics, visual
effects, and motion capture.
•
National distribution
includes theatrical,
broadcast, direct to
DVD/video, festival
screening, streaming video,
and internet delivery.
25% rebate of their base
investment (local spend) in
Mississippi

Music Video Credit? (also can
be film production)
programs or series, TV
commercials, music videos,
Internet and post production
- 20 percent reimbursement a
qualified production must spend
at least $100,000 in Minnesota
& 50% of budget available.
- 25 percent reimbursement a
qualified production must spend
$1 million in Minnesota, or
shoot a minimum of 60 percent
of days outside of the metro
area spending at least $100,000
in Minnesota.

There is no minimum
requirement for
production days or
percentage of
production spend. At
least 20 percent of
the production crew
on payroll must be
Mississippi resident

production must
spend at least
$100,000 in
Minnesota &
50% of budget
available.
•
25 percent
reimbursement
a qualified
production must
spend $1 million
in Minnesota, or
shoot a
minimum of 60
percent of days
outside of the
metro area
spending at
least $100,000
in Minnesota.
$50,000 minimum
Mississippi
investment (local
spend) per project

Thresholds

$20 million annual
rebate cap fiscal year
is July 1- June 30

$10 million per project
rebate program

Unclear about annual
max.

– cap $100,000 per
person

Annual Caps

•

commercial production and
post-production are exempt
from Minnesota sales tax.
The state has a hotel/lodging
tax exemption in which all
production personnel who
stay in a hotel or other
lodging under a lease
agreement for 30 days or
longer are exempt from state
lodging tax.
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https://www.kcfilmo
ffice.com/localincentives/

Missouri: No film
incentive program –
However, they have
a local film rebate
program

State/Program

N/A

Sound Recording Credit?

A production is eligible for an
additional 5 percent rebate on
salaries paid to veteran
Yes – explicitly includes
Tier 1: 4 percent rebate on
qualified expenditures
(minimum requirements)
OR
Tier 2- Must qualify for Tier One
minimum spend and one of the
following is true and the benefit
is fulfilled, a production receives
a 9 percent rebate on qualified
expenditures:
•
250+ KCMO room nights;
or
•
Film for four or more
consecutive weeks in
KCMO; or
•
25 Crew/Principle Cast
(Greater KC area hires and
at least 1/4 of those hires
must reside within the 6
Council Districts);
AND fulfills the Community
Benefit Requirement – Cast
member(s), director, executive
producer, producer, head of
department “gives-back” to
emerging artists or young
people interested in the
industry by connecting with
them at a talk, panel, seminar,
set visit or other opportunity.
Marketing bonus of up to 1%

30 percent Resident Payroll
Rebate and a 25 percent NonResident Payroll Rebate

Music Video Credit? (also can
be film production)

•$100,000 min. –
Feature Film
•$50,000 min. – TV
Show per episode
(scripted or
unscripted)
•$100,000 min. – TV
series or commercial
bundle
•$50,000 min. –
National commercial
•$25,000 min. –
Regional commercial
or corporate video
•$10,000 min. –
Short film or music
video

Thresholds

•

•

No per-project
cap,
The KCMO rebate
incentive is
capped annually
at $75,000
considered on a
first come, first
serve basis as
funds are
available.

Annual Caps

Kansas City Film Development
Program created a Local Film
Rebate Incentive of up to 10
percent for qualified productions.
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Sound Recording Credit?

No explicit sound recording
credit

N/A

State/Program

Montana – No film
incentive program
expired and instead a
grant program was
started
https://www.monta
nafilm.com/wpcontent/uploads/20
17/12/BSFG_Instruct
GuidelinesNEW.pdf

Nebraska: No film
incentive program
https://film.nebraska
.gov/incentives/

N/A

Unclear- not explicitly excluded
from the program: ineligible
products include, but not
limited to, broadcast news or
current affairs programs,
interview or talk shows,
instructional videos, sport
shows or events, and daytime
soap opera.
Eligible projects:
•
Feature Films
•
Episodic television series
• Television pilots, TV
presentations, TV movies and TV
miniseries
• Credited director or producer
with previous theatrically
distributed or Network
presented projects.

Music Video Credit? (also can
be film production)
FEATURE FILM & TV
GRANT
•
in-state spend
exceeds
$300,000 AND
shoots at least
50% of principal
photography in
Montana.
RESIDENT
FILMMAKER GRANT
•
up to $50,000
for a project and
shoots at least
50% of principal
photography in
Montana.
DEVELOPMENT
GRANT
•
up to $50,000.
FESTIVAL GRANT ,
•
up to $5,000
can be allocated
for marketing
assistance and
travel to the
festival.
More details here:
https://www.montan
afilm.com/wpcontent/uploads/201
7/12/BSFG_InstructG
uidelinesNEW.pdf
N/A

Thresholds

N/A

Big Sky Grant Program
remains with a
program cap of $1
million cap per fiscal
year

Annual Caps

•

•

Sales and lodging taxes
exempt for stays of 30+ days
Check out LB 840 funds(Nebraska’s only attempt to
have some form of incentive)

Incentive program expired in 2015
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New Mexico
Production
Incentives

New Mexico

https://www.nj.gov/
state/njfilm/njfilmfinancialincentives.html

Garden State Film
and Digital Media
Jobs Act
https://www.nj.gov/
state/njfilm/assets/
pdf/garden-statefilm-and-digitalmedia-jobs-act.pdf

New Hampshire: No
film incentive
program
New Jersey-

Yes – if filing entity is a film
production company, the
project is a “film” or
“audiovisual project” and the
product is commercially viable
25% or 30% Refundable Film
Production Tax Credit and the

Unclear- not explicit but also
not prohibited
- Qualified production
companies can receive a
transferable tax credit equal to
30%

Yes- not a separate tax credit
but is listed under “Qualified
film production expenses” as
an expense that can be
accounted for.
“Qualified film production
expenses” shall include but
shall not be limited to…
[s]ound recording”

No explicit sound recording
credit BUT it may fall under
post- production credit which
can include soundtrack
production
25% Refundable Tax
Credit, meaning if you

N/A

Music Video Credit? (also can
be film production)
Yes—not explicit in statute but
listed under FAQ on who can
apply:
https://nevadafilm.com/wpcontent/uploads/2017/09/Progr
am-FAQs.pdf
Transferrable tax credit of
up to 25 percent on
cumulative qualified
production costs.
Tax credit can be carried
forward up to four years
after the credits are issued

N/A

No explicit sound recording
credit but could fall under
“sound” within the “principal
development” definition of a
production costs
transferrable tax credit
of up to 25 percent on
cumulative qualified
production costs.
Tax credit can be carried
forward up to four years
after the credits are
issued

Nevada
Nevada Film Office
tax credits

https://nevadafilm.c
om/wpcontent/uploads/201
4/08/Transferable_T
ax_Credit_Regulation
_12013_FINAL_2013-1223.pdf

Sound Recording Credit?

State/Program

No minimum

On any individual
project, a production
company must incur
at least 60% of total
film production
expenses in-state
(exclusive of
postproduction
costs) or incur more
than $1 million in
qualified production
expenses

N/A

Qualified production
costs in NV must be
greater than
$500,000 and spend
at least 60% in state

Thresholds
project cap of $6
million
a program
funding cap of
$10 million

$50 million cap

$10 million year cap
per project/series

$75 million cap
through June 2023

N/A

•

•

Annual Caps

No sales, personal income, or
use taxes

•
•
•

•

No minimum resident hire
requirement
No pre-qualifying
No application fees
No brokers needed

Additional incentives: Certain
tangible property used directly and
primarily in the production of films
and television programs is exempt
from New Jersey's sales tax. This
tangible property includes the
purchase of replacement parts for
machinery, tools and other
supplies, the purchase of lumber
and hardware to build sets, the
rental of picture cars, the purchase
or rental of other types of props,
and costs related to the repair of
camera and lighting equipment

•
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"film" your project in
another state or country,
but post production
services are rendered in
New Mexico (eg.
through local post
production facilities)
those expenditures will
qualify.
No sound recording explicit
credit—(possibly could fall
under commercial tax
credit?- might be a stretch):
Commercial tax credit limits
advertisements recorded on
film, audiotape, videotape or
digital medium in NYS for
multi-market distribution by
way of radio, television, or
motion picture theaters
a credit of 5% on
qualified production
expenses under the
Upstate and Downstate
components.
An additional 20% credit
is available under the
Growth component for
eligible incremental
growth in production
expenses from one year
to the next.
Also the Empire State Music
and Theatrical Production Tax
Credit Program covers
equipment for sound
recording under eligible
expenditures
Up to 25% of certain
production, labor, and

https://nmfilm.com/
incentives/

New York State Film
Tax Credit Program
https://esd.ny.gov/n
ew-york-state-filmtax-credit-programproduction

Empire State Music
and Theatrical
Production Tax
Credit Program

New York

Sound Recording Credit?

State/Program

No –The Program is limited to
feature films, television series,
relocated television series,
television pilots, and films for
television. Music videos
explicitly not eligible for film
credit
Fully refundable credit of
30 percent of qualified
production costs and postproduction costs incurred
From 2015-2019 $500,000
can receive an additional
10 percent credit on
qualified labor expenses

Music Video Credit? (also can
be film production)
Film Crew Advancement
Program [explicitly listed music
videos as an eligible project]
30% Credit for Qualifying
TV or Resident Labor for
Certain Features
25% credit for all other
qualifying projects
Productions less than
$15 million, and are
produced by a
company owned less
than 5% by a publicly
traded entity.
productions
must have a set
and shoot at
least one day in
NYS.
75% of total
expenses before
post-production
must be in NYS.
Productions cost
more than $15
million, and are
produced by a
company owned
more than 5% by a
publicly traded
entity.
must shoot on a
specifically built
set
At least 10% of
principal days
must be at a
facility in NYS,

Thresholds

•

•

$420 million
annual cap
Additional 10%
on qualified labor
is capped at $5
million

Annual Caps

See websites for upstate,
downstate, and growth
components of the program
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Oklahoma Film &
Music

Oklahoma

No explicit sound recording
credit however…
An additional 2 percent
can be obtained if a
minimum of $20,000 is

Yes- refundable, transferrable
tax credit of 30% production
cast and crew wages plus
other eligible in-state
spending (explicitly listed
sound recordings as eligible
productions under Ohio
motion Picture Tax Credit)

Ohio

Ohio Motion Picture
Tax Credit
https://www.develo
pment.ohio.gov/Film
Office/Incentives.ht
ml

N/A

No Sound recording explicit
credit

-

transportation
expenditures
$4 million cap

Sound Recording Credit?

North Dakota: No
film incentive
program; however
companies may
qualify for income
tax exemption

https://www.filmnc.
com/25-rebate.html

North Carolina:
No film incentive
program as of Jan 1,
2015 – instead NC
adopted a grant
program

State/Program

Unclear – not explicit under
“film” definition in §68-3623(3)
but also not prohibited under
ineligible projects.

Yes- refundable, transferrable
tax credit of 30% production
cast and crew wages plus other
eligible in-state spending
(explicitly listed as eligible
productions under Ohio motion
Picture Tax Credit)

N/A

No- pursuant to N.C. Gen. Stat.
§ 143B-437.02A(a)(4), music
videos are ineligible
Up to 25% on qualified
expenses/ purchases of
productions

Music Video Credit? (also can
be film production)

$ 50,000 minimum,
with a minimum of
$25,000 spent in
Oklahoma

$300,000 min.

N/A

except for
television pilots.
75% of total
expenses before
post-production
must be in NYS
-$1,000,000 min. per
episode for television
series
- $5 million min. for
feature-length films,
-$250,000 min. for
commercials

Thresholds

Annual cap is $4
million
No per project cap

TO receive tax credit--must pay a nonrefundable application
fee in an amount
equal to 1% of the
estimated value of the
credit

$10,000 max credit

$31 million in film
incentives available
N/A

Per Project Cap
-$12 million for
television series per
season, 1 million per
episode
-$5 million for featurelength films,
- $250,000 for
commercial

Annual Caps

Income tax exemption
available to “primary sector
businesses which add value to
a product, process or service
which creates new wealth.”
[requires approval by State
Board of Equalization]
In order to receive tax credit, an
applicant must pay a nonrefundable application fee in an
amount equal to one percent of
the estimated value of the credit,
up to a maximum of $10,000.
•

The incentive program was
replaced with the North
Carolina Film and
Entertainment Grant Program
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See Grant program
details here:
https://oregonfilm.or
g/grant-information/

https://oregonfilm.or
g/incentives/

Film, TV, & Media
Incentives
Oregon Production
Investment Fund

Oregon

https://okfilmmusic.
org/incentives/#reba
te

State/Program

No explicit sound recording
credit

spent on music that has
been recorded in
Oklahoma by an
Oklahoman, or on
Oklahoma music
production costs, for a
maximum credit of 37
percent

Sound Recording Credit?

Music Video Credit? (also can
be film production)
Cash rebate for 35% of
expenditures
An additional 2 percent
can be obtained if a
minimum of $20,000 is
spent on music that has
been recorded in
Oklahoma by an
Oklahoman, or on
Oklahoma music
production costs, for a
maximum credit of 37
percent
Unclear—
Oregon Production Investment
Fund:
20% cash rebate on productionrelated goods and services paid
to Oregon vendors and
a 10% cash rebate of wages paid
for work done in Oregon
including both Oregon & nonOregon residents
10% cash rebate of wages paid
for work done in Oregon
including both Oregon and nonOregon residents
16.2 % effective labor rebate
$1 million minimum

Thresholds

$14million for the July
1, 2017 to June 30,
2018 fiscal year.

No per production cap
OPIF is a capped
annual fund of

Annual Caps

The state has no general sales and
use tax
Held an Online tax credit
auction with the Oregon Film
Office for 4,947 increments of
$500 tax credit certificates.
auction ran from September
24-28, 2018, with
contributions going to the
Oregon Production
Investment Fund.
Individuals and businesses
with an Oregon income tax
liability may bid on the
certificates and claim the
credits on 2018 tax returns.
Any amount not allowed on
your 2018 return can be
carried forward up to three
years. You can't transfer the
credits to anyone else.
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Film Industry
Economic Incentives
http://puertoricotax
incentives.com/act27-film-industryeconomicincentives/

Puerto Rico

Article Act 84 of
2016 (Article XVII-D,
the Entertainment
Production Tax
Credit)
https://filminpa.com
/incentives/taxcredit/

Pennsylvania

State/Program

Yes - No separate sound
recording credit but could fall
under “soundtrack
recordings” under eligible
media projects. If not
recorded for a soundtrack, it
may be difficult to try to get
this under here.

No explicit sound recording
credit

Sound Recording Credit?

Films with eligible Postproduction Expenses incurred at
a Qualified Post-production
Facility, either as part of a Film’s
total production activities or as
a stand-alone post-production
project, are eligible for a 30%
tax credit of the film’s qualified
post-production expenses.
Yes- Feature films; short films;
documentaries; television
programs; series in episodes;
mini-series; music videos;
commercials, both international
and national; video games;
recorded live performances; and
original soundtrack
recordings and dubbing

25% tax credit to eligible films
An additional 5% tax credit for a
total credit of 30% is available
for productions that meet the
minimum state filming
requirements at a qualified
Production Facility

Music Video Credit? (also can
be film production)
No--- types of film eligible for a
film production tax credit under
the Program are restricted to:
A feature film
A television film
A television talk or game
show series
A television commercial
A television pilot or each
episode or each episode of
a television series intended
as programming for a
national audience

$100,000 min. per
project
$50,000 min for
short films

A Film production is
eligible for the tax
credit program if
Pennsylvania
production expenses
comprise at least
60% of the Film’s
total production
expenses

Thresholds

•

•

$50 million cap
for tax credits
available for film
projects
No per Project or
individual wage
caps

$60 million

Annual Caps

Persons engaged in qualifying
projects are eligible for the
following preferential tax
rates or exemptions: a fixed
income tax rate of between 4
percent and 10 percent;
exemption from dividend
taxes; 90 percent exemption
from municipal and state
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https://www.filmsc.c
om/incentives/test12
3/default.aspx

South Carolina
Motion Picture
Incentive Acthttps://www.scstate
house.gov/code/t12c
062.php

South Carolina

http://www.film.ri.g
ov//tax/TaxIncentiv
eBreakdown.pdf

http://www.film.ri.g
ov/

The Motion Picture
Production Tax
Credit

Rhode Island

Act 27

State/Program

No explicit sound recording
credit

No explicit sound recording
credit but could fall under
costs – “ music , if performed,
composed, or recorded by a
Rhode Island musician, or
released or published by a
person domiciled in Rhode
Island”

Sound Recording Credit?

Music Video Credit? (also can
be film production)
40% tax credit on all
payments to Puerto Rico
resident companies and
individuals
20% tax credit on all
payments to non-resident
“abovetheline” talent,
including actors, producers,
directors and writers
25% infrastructure tax
credit on costs incurred in
the development of a film
studio or other eligible
infrastructure project
Unclear— not explicit but not
prohibited unless it contains
sexually explicit conduct
•
25% of qualified spend in
state;
•
51% of principal
photography days must
take place in state or
•
51% of the production
budget must be incurred in
state and employs 5 or
more individuals during
production.
Unclear – It may qualify under
“video” under “Motion Picture”
definition (not prohibited)
20% cash rebate out of
state performing artists
25% cash rebate on in-state
employee wages
30% cash rebate on in-state
supplier expenditures if at
least $1 million is spent
To be eligible, wages for each
qualifying person must be less
than $1 million and must be

All other incentives
require only a
$250,000 spend

To receive rebates--$1 million min. in SC

$100,000 minimum
& 51% of shooting
must take place in
Rhode Island

Thresholds

$15 million
annual cap on the
program
$7 million cap per
project (can be
waived for
qualifying motion
picture & TV
productions)

An additional
$150,000,000 will
be available if the
film project is
produced within
a Film
Development
Zone having a
film studio with a
cost of
$200,000,000 or
more.

There is no cap on the
amount a production
can receive
Generally annual cap
of $15, 500,00
available in rebate

Statute states that
rebates may not
exceed $10 million
annually
South Carolina Film
Office states:

•

•

•

Annual Caps

An audit is required before tax
incentives are awarded. The state
of South Carolina provides an
auditor at no charge to the
production

taxes on property; and
exemption from municipal
license taxes, excise taxes and
other municipal taxes.
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Texas Moving Image
Industry Incentive
Program (TMIIIP) http://gov.texas.gov
/film/incentives/miii
p/

Texas:

South Dakota: No
film incentive
program
Tennessee:
Grant
Film & Television
Incentive Fund (est.
2012) [§ 4-3-4903] https://www.tnenter
tainment.com/lib/file
/manager/NewIncent
ive/TEC_Production_
Incentive_Guidelines.
pdf

State/Program

No- no explicit sound
recording credit – however,
sound recordings may qualify
for “sales and use” tax
exemption

Yes – 5-10% rebate (w/
additional 2.5% for productions
filmed in “underutilized or
economic distressed areas”) for
“commercials” (explicitly
including music videos)

No – 25% cash rebate in the
form of a grant for qualified
production companies; (music
videos explicitly excluded)
Eligible project:
Feature films, Scripted
Television Series and Scripted
Television Pilots

No explicit sound recording
credit

It lists “sound recording”
under Section 8.1 “Records”
but unclear if that is part of a
qualified expenditure

N/A

Music Video Credit? (also can
be film production)
subject to South Carolina
withholding tax

N/A

Sound Recording Credit?

2.

1.

2.

1.

N/A

“Commercials”
– 5% credit for
$100,000 min. $1 million max.;
10% credit for
over $1 million
5% cash grant
for up to $1
million

Film/TV
Productions $200,000 min.
per project
Scripted TV
Series
$ 500,000 min.
per episode

Thresholds

No “per project” cap

$2.3 million
No per project cap

N/A

Wage Rebate is
capped at the first
$1,000,000
See:
https://filmsc.com/inc
entives/faq/default.as
px#Offer%20tax%20cr
edits

funds per fiscal year;
rebate fund
replenished each July
1st

Annual Caps

No corporate or personal
income tax in South Dakota

In order to qualify, 70 percent of
paid crew and 70 percent of paid
cast members, including extras,
must be Texas residents. In
addition, 60 percent of total
production days must be
completed in Texas.

-
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Virginia Film
Incentive Program

Vermont – No film
incentive program
Virginia

Motion Picture
Incentive Program
https://film.utah.gov
/mpip/

Community Film
Incentive Program
https://film.utah.gov
/cfip/

Utah

State/Program

No explicit Sound recording
credit

N/A

No explicit sound recording
credit

Sound Recording Credit?

Yes- 15% for all qualifying
expenses, with a bonus of 5% if
filmed in economically
distressed areas—making the
total base credit up to 20%

Projects that do NOT qualify:
- News shows
- Reality television series
- Commercials
- Live broadcasts
- Sporting events
- Programs that solicit funds
- Digital media products
-Productions that have already
started or completed principal
photography in the state aren’t
eligible to apply for the film
incentive
N/A

Projects that qualify:
-Live action or animated -feature films
-Documentaries
-Television films
-Pilots or series
-Webisodes

Unclear-However, not explicitly
included or prohibited 20% tax
credit for $500,000 to $1 million
in the state or 25% tax credit for
$1 million or more. cash rebate
on qualified Utah spend
20% cash rebate for up to $1
million

Music Video Credit? (also can
be film production)

Motion Picture
qualifications:
Minimum
250,000 in
qualifying

N/A

Community film$20,000 minimum$50,000 maximum

20% cash grant
for up to $3.5
million or more
Motion Picture –
$500,000 minimum

3.

Thresholds

$6.5 million cap

N/A

No per project cap
$8.29 million per year
is allocated to the
MPIP fund

Annual Caps

There is no minimum spend for the
grant program. Every project
receiving funding must contain a
“Filmed in Virginia” credit and a

N/A

The state offers a tax exemption
that allows film, television and
video productions to take a sales
tax exemption at the point of sale
on machinery and equipment.
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West Virginia: No
film incentive
program

http://washingtonfil
mworks.org/funding/
productionincentive-program

Washington
Filmworksproduction incentive
program

Washington

http://www.film.vir
ginia.org/wpcontent/uploads/20
18/04/2018-VFOIncentives-BrochureDownload.pdf

State/Program

N/A

No explicit sound recording
credit

Sound Recording Credit?

N/A

35% for episodic series with at
least six episodes
up to 15% for commercial

up to 30% for motion pictures
and episodic series with less
than six episodes ;

All Washington resident cast
and crew qualify for the full 30%
return on wages and benefits

No- however not explicitly
prohibited

Music Video Credit? (also can
be film production)
(music videos explicitly
included)

N/A

1. Motion picture $500,000 min instate
2. Episodic series$300,000 min
3. Commercial
projects – $150,000

expenses in VA
to receive tax
credits
No minimum for
receiving grants

Thresholds

N/A

$3.5 million cap

Annual Caps

Following is not available for
funding:
News or current events or
programs that include
weather or financial market
reports as a material portion
of the programs
Talk shows, game shows or
contests (reality series pilots
will be considered for funding
assistance on a case by case
basis)
Sports events or activities
Award shows, galas or any
production with the purpose
of soliciting donations
Political advertising
Video games
Productions Produced
primarily for industrial,
corporate or institutional
purposes
They also take into account
professional history regarding
financial obligations,
unrepaired damage to
locations or fraud and
misrepresentation to decide
whether to refuse funding
On Jan. 29, 2018, West Virginia’s
governor signed a bill passed by
the Legislature to eliminate the
states’ film tax incentive program.

Virginia is for Film Lovers logo as
part of the final production
Sunset January 1, 2019

Notes
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Ontario Sound
Recording Tax Credit
(OSRTC) Expenditures
incurred after April
23, 2015, will only
qualify for the credit
if:
•
The eligible
sound
recording
started before
April 23, 2015
•
The
expenditures
were incurred
before May 1,
2016
•
The
corporation
did not receive
an amount

**Ontario:

Wisconsin: No film
incentive program
Wyoming : No film
incentive program

State/Program

http://www.omdc.on.ca/Ass
ets/Tax+Credits/English/OSR
TC/OSRTC+Guidelines_en.pd
f
http://www.omdc.on.ca/Asset
s/Tax+Credits/English/OSRTC/
OSRTC+Guidelines_en.pdf (see
p. 9)

Yes - 20% tax credit offered to
production costs for music
videos which met eligibility
requirements

N/A

N/A

Yes – 20% tax credit offered
to sound recordings which
meet eligibility requirements

N/A

Music Video Credit? (also can
be film production)

N/A

Sound Recording Credit?

An eligible sound
recording company
must earn more than
50% of its taxable
income in Ontario for
the preceding
taxation year and
more than 50% of
the company’s
business must be
related to sound
recording activities

N/A

N/A

Thresholds

N/A

N/A

N/A

Annual Caps

The Film Industry Financial
Incentive program was allowed to
expire in June 2016. A bill to
reinstate the program was
considered during the 2017
legislative session, but failed. The
FY 2017-2019 budget called for the
$282,000 in unexpended funds
from the program to be used for
film incentives during the
biennium.
100% of expenditures incurred on
account of property that is used
primarily in Ontario for production,
music video production and
marketing and 50% of
expenditures used outside Ontario
for music video production and
marketing are eligible for the tax
credit

Effective July 1, 2018, all
operations of the West Virginia
Film office are ceased.
N/A
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Sound Recording Credit?

Music Video Credit? (also can
be film production)

Thresholds

Annual Caps

** For brief overviews of other state film production incentive programs, please see
www.ncsl.org/Portals/1/Documents/fiscal/2018StateFilmIncentivePrograms_20189.pdf; see also
http://www.filmproductioncapital.com/taxincentive.html

from the
Ontario Music
Fund in respect
of the
expenditures.
http://www.omdc.o
n.ca/music/Tax_Cre
dits/OSRTC.htm

State/Program
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FOR USE WITH LOW BUDGET/MICRO BUDGET FILM
OPERATING AGREEMENT
FOR “MOVIE”
THE SECURITIES REPRESENTED BY THIS AGREEMENT HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (“SECURITIES ACT”)
NOR REGISTERED NOR QUALIFIED UNDER ANY STATE SECURITIES LAWS. SUCH
SECURITIES MAY NOT BE OFFERED FOR SALE, SOLD, DELIVERED AFTER SALE,
TRANSFERRED, PLEDGED OR HYPOTHECATED UNLESS QUALIFIED AND REGISTERED UNDER APPLICABLE STATE AND FEDERAL SECURITIES LAWS OR UNLESS,
IN THE OPINION OF COUNSEL SATISFACTORY TO THE COMPANY, SUCH QUALIFICATION AND REGISTRATION IS NOT REQUIRED. ANY TRANSFER OF THE SECURITIES REPRESENTED BY THIS AGREEMENT IS FURTHER SUBJECT TO OTHER RESTRICTIONS, TERMS AND CONDITIONS WHICH ARE SET FORTH HEREIN.
A.

This Operating Agreement is entered into as of DATE, by and among the “Managing Members” and the “Investment Members” (whom hereinafter may be referred to individually as
a “Member” or collectively as “Members”) as further defined below.

B.

The Members desire to form a limited liability company (the “Company”) under the laws
of the State of Georgia for the purposes set forth in Paragraph 2.5.

C.

The Members enter into this Agreement to form and to provide for the governance of the
Company and the conduct of its business, and to specify their relative rights and obligations.
NOW, THEREFORE, the Parties agree as follows:

ARTICLE I: DEFINITIONS
Capitalized terms used in this Agreement have the meanings specified in this Article or elsewhere
in this Agreement; and, when not so defined, shall have the meanings set forth in the Act.
1.1

“Agreement” means this Operating Agreement, as originally executed and as amended
from time to time.

1.2

“Capital Contribution” means, with respect to any Member, the amount of money or the
Fair Market Value of any property (other than money) or services contributed to the Company. A Capital Contribution shall not be deemed a loan.

1.3

“Investment Members” means all members of the Company making monetary Capital Contributions to the Company, aside from the Managing Members.

For Education Purposes Only
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1.4

“Managing Members” means ______________________, or the entity(ies) or person(s)
who from time to time succeed said Managing Member and who, in either case, are serving
at the relevant time as Managing Member. The Managing Member may be referred to
herein as “Manager.”

1.5

“Picture” means the feature length motion picture currently titled, “_________” produced
by _______________and directed by ____________, to which Company intends to produce and control all rights, including appurtenant and ancillary thereto.

1.6

“Revenue” means all monies actually received by the Company for the exploitation of the
Picture.

1.7

“Service Members” shall mean Members who are contributing services to the production
of the Picture.

ARTICLE II: ORGANIZATIONAL MATTERS
2.1

The Manager will file the organizing documents online with the Secretary of State.

2.2

The name of the Company shall be ___________________, LLC.

2.3

The principal executive office of the Company shall be _______________________, or
such other place or places as may be determined by the Manager from time to time.

2.4

The registered agent for service of process on the Company shall be _______________,
whose address is ________________________________. Managers from time to time
may change the Company’s agent for service of process.

2.5

The business of the Company shall be to produce and control the rights to the Picture and
to perform and conduct any other activity necessary or incidental to the foregoing or in the
opinion of the Managers in furtherance of the objects of the business of the Company.

2.6

The Members intend the Company to be a limited liability company under the Act. Neither
the Managers nor any Member shall take any action inconsistent with the law and the express intent of the parties to this Agreement.

2.7

The “Term of Existence” of the Company shall commence on the effective date of this
Agreement and shall continue until the last expiration of copyright on the Picture unless
sooner terminated by the provisions of this Agreement, or as provided by law. In the event
that the Company ceases to maintain a registration as a Company with the Secretary of
State, the Members shall own the copyright and other rights in the Picture in the same
percentages set forth on Exhibit A.

2.8

The name and address of the Managing Member is as follows:
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2.9

The names and addresses of the Investment and Service Members are attached hereto as
EXHIBIT A.

2.10

A Service Member may be expelled from the Company by an affirmative vote of the Investment Members and Managing Member if the Service Member: (a) has been guilty of
wrongful conduct that adversely and materially affects the business or affairs of the Company; (b) has willfully or persistently committed a material breach of the Articles of Organization of the Company or this Agreement; or (c) has otherwise breached a duty owed
to the Company or to the other Members to the extent that it is not reasonably practicable
to carry on the business or affairs of the Company with the Member, including, but not
limited to, failing to meet a deliverable due to the Company.
The right to expel a Member under the provisions of this section does not limit or adversely
affect any right or power of the Company or the other Members to recover damages from
the expelled Member or to pursue other remedies available under applicable law or in equity. In addition to any other remedies, the Company or the other Members may offset any
damages suffered against any amounts otherwise distributable or payable to the expelled
Member. An expelled Member shall have no right to any remuneration for the value of his
or her membership interest.

ARTICLE III: CAPITAL AND CAPITAL CONTRIBUTIONS
3.1

Capital Contribution. Members shall contribute the funds, property, services and other such
benefits as necessary to produce the Picture and cover other expenses as reasonably necessary.

3.2

The Company will comply with all applicable laws and regulations concerning securing
financing hereunder.

3.3

The Managers and Service Members shall contribute as their Capital Contribution services
to the Company, including, but not limited to, producing and directing the Picture and other
such services.

3.4

Investment Members’ Capital Contribution shall be as outlined on EXHIBIT A. Additionally, the ownership interests awarded to the Service Members and Managing Member shall
be set forth in EXHIBIT A. The Members agree to accept the the services, products or the
like that the Service Members and Managing Member in exchange for their membership
interests herein.

3.5

No Member shall be required to make any additional Capital Contributions. No Investment
Member may voluntarily make any additional Capital Contribution, without the prior written consent of the Manager.

3.6

Except as set forth herein, no Member may sell, donate or pass over his, her or its Economic

For Education Purposes Only

Provided by Nancy C. Prager
Cohen Cooper Estep & Allen

Chapter 2
4 of 24

Interest in Company to any third party without the express written consent of the Manager.
3.7

Except as outlined herein, no Investment Member shall have priority over any other Member with respect to the return of a Capital Contribution or distributions or allocations of
income, gain, losses, deductions, credits, or items thereof.

3.8

No interest shall be paid on Capital Contributions.

3.9

The Company’s total capitalization will not exceed $____________ The current budget for
the Picture is attached hereto as EXHIBIT B.

ARTICLE IV: ALLOCATIONS
4.1

The allocation of Revenue shall be as follows:
4.1.1 First, a reasonable amount of the Company’s income shall be used for operating
and production expenses, including salaries;
4.1.2 Then, the Company shall satisfy any outstanding obligations of the Company in
connection with the Picture, including deferred payments incurred in connection
with the Picture;
4.1.3 Then, each Member shall recoup 120% of his/her Capital Contribution on a pro rata
basis;
4.1.4 Next:
4.1.4.1 50% shall be paid out to Investment Members on a pro rata basis determined
by the amount of each Investment Members’ Capital Contribution;
4.1.4.2 Simultaneously, 50% shall be paid out equally to the Managers and Service
Members on a pro rata basis (i.e, 50/50);
4.1.5 Any losses of the Company shall be allocated 100% to all Members on a pro rata
basis.

ARTICLE V: MANAGEMENT
5.1

The Company shall be managed by the Manager which shall initially be the Managing
Members.

5.2

The Manager shall have the powers and duties set forth in this Agreement.

5.3

All decisions about, regarding or otherwise pertaining to the creative and business aspects
of the Picture, including, but not limited to, the production, distribution and exploitation of
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the Picture shall be made by the Manager.
5.4

Investment Members shall not have say over any aspects regarding the Picture, including
but not limited to all, artistic production elements in connection with the production of the
Picture, and all commitments and contracts relative to any of the foregoing.

5.5

All credits in addition to those set forth herein shall be in the sole discretion of the Manager,
except to the extent such credit is controlled by a third party (e.g., financier, studio, union
or guild requirements). ___________________ shall be credited as production company
and receive a title card. ______________________________________ shall each receive
“Executive Producer” credit and _________________shall receive a “Director” credit. All
other aspects of the credits, including but not limited to size, prominence and placement
shall be determined by the Manager.

5.6

A Manager may have other business interests to which they each devote a portion of their
time. Managers shall devote such time to the conduct of the business of the Company as
Managers, in their own good faith and discretion, deem necessary. Managers may engage
in other activities reasonably related to or competitive with the Picture.

5.7

The Manager may be removed or replaced at any time, with or without cause, by the holders of a majority of the Investment Members membership interest. The Manager may resign
at any time by delivering a written resignation to the Company, which resignation shall be effective
upon receipt thereof unless it is specified to be effective at some other time or upon the occurrence
of a particular event. Upon the resignation or removal of a Manager, the holders of the ma-

jority of the membership interests held by the Investment Members shall elect a successor
Manager or Managers. The removal or resignation of the Manager shall not affect the
Manager’s rights as a Member and shall not constitute dissociation of such Member.
ARTICLE VI: RISK FACTORS
6.1

Investment in the film industry is highly speculative and inherently risky. There can be no
assurance of the economic success of any motion picture since the revenues derived from
the production and distribution of a motion picture depend primarily upon its acceptance
by the public, which cannot be predicted. The commercial success of a motion picture also
depends upon the quality and acceptance of other competing films released into the marketplace at or near the same time, general economic factors and other tangible and intangible factors, all of which can change and cannot be predicted with certainty.

6.2

The entertainment industry in general, and the motion picture industry in particular, are
continuing to undergo significant changes, primarily due to technological developments.
Although these developments have resulted in the availability of alternative and competing
forms of leisure time entertainment, such technological developments have also resulted in
the creation of additional revenue sources through licensing of rights to such new media,
and potentially could lead to future reductions in costs of producing and distributing motion
pictures. In addition, the theatrical success of a motion picture remains a crucial factor in
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generating revenues in other media such as videocassettes and television. Due to the rapid
growth of technology, shifting consumer tastes, and the popularity and availability of other
forms of entertainment, it is impossible to predict the overall effect these factors will have
on the potential revenue from and profitability of feature-length motion pictures.
6.3

The Company itself is in its organizational stage and is subject to all the risks incident to
the creation and development of a new business, including the absence of a history of operations and minimal net worth. In order to prosper, the success of the Picture will depend
partly upon the ability of the Manager to produce a film of exceptional quality at a lower
cost which can compete in appeal with higher-budgeted films of the same genre. In order
to minimize this risk, the Manager plans to participate as much as possible throughout the
process and will aim to mitigate financial risks where possible. Fulfilling this goal depends
on the timing of investor financing, the ability to obtain distribution contracts with satisfactory terms, and the continued participation of the current management.

ARTICLE VII: ACCOUNTS AND ACCOUNTING
7.1

Complete books of account of the Company’s business, in which each Company transaction shall be fully and accurately entered, shall be kept at the principal business office, or
at such other locations as the Manager may determine from time to time, and shall be open
to inspection and copying on reasonable Notice by any Member or the Member’s authorized representatives during normal business hours, but no more than once per calendar
year. The costs of such inspection and copying shall be borne solely by the Member individually and in no way shall be considered to increase Members’ Capital Contribution.

7.2

Financial books and records of the Company shall be kept on the cash or accrual method
of accounting, which shall be the method of accounting followed by the Company for federal income tax purposes. The financial statements of the Company shall be prepared in
accordance with generally accepted accounting principles and shall be appropriate and adequate for the Company’s business and for carrying out the provisions of this Agreement.
The fiscal year of the Company shall be January 1 to December 31.

ARTICLE VIII: MEMBERSHIP MEETINGS, VOTING, INDEMNITY
8.1

There shall be three classes of membership, Investment Members, Service Members and
Managing Members. No Investment Member shall have any rights or preferences in addition to or different from those possessed by any other Investment Member.

8.2

The Managing Member shall maintain controlling interest in the Company and make all
decisions regarding the Company and the Picture, except Investment Members and Service
Members shall have the right to vote on those minimum items as required by the Act.

8.3

The Company shall not issue certificates evidencing membership interests to Members of
the Company.
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8.4

Members may participate in a meeting through use VOIP, conference telephone or similar
communications equipment, provided that all Members participating in such meeting can
hear one another. Such participation shall be deemed attendance at the meeting.

8.5

No Member acting solely in the capacity of a Member is an agent of the Company, nor can
any Member acting solely in the capacity of a Member bind the Company or execute any
instrument on behalf of the Company. Accordingly, each Member shall indemnify, defend,
and save harmless each other Member and the Company from and against any and all loss,
cost, expense, liability or damage arising from or out of any claim based upon any action
by such Member in contravention of the first sentence of this Section 8.5.

ARTICLE IX: INDEMNIFICATION
9.1

The Company shall have the power to indemnify any Person who was or is a party, or who
is threatened to be made a party, to any Proceeding by reason of the fact that such Person
was or is a Member, Manager, officer, employee, or other agent of the Company, or was
or is serving at the request of the Company as a director, officer, employee or other Agent
of another limited liability company, corporation, partnership, joint venture, trust, or other
enterprise, against expenses, judgments, fines, settlements, and other amounts actually and
reasonably incurred by such Person in connection with such proceeding, if such Person
acted in good faith and in a manner that such Person reasonably believed to be in the best
interests of the Company, and, in the case of a criminal proceeding, such Person had no
reasonable cause to believe that the Person’s conduct was unlawful. The termination of any
proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere
or its equivalent, shall not, of itself, create a presumption that the Person did not act in good
faith and in a manner that such Person reasonably believed to be in the best interests of the
Company, or that the Person had reasonable cause to believe that the Person’s conduct was
unlawful.

ARTICLE X: DISSOLUTION AND WINDING UP
10.1

The Company shall be dissolved upon the first to occur of the following events:
10.1.1 The expiration or termination of the Company’s rights and interest to the Picture;
10.1.2 The sale of all or substantially all of the assets of Company;
10.1.3 The expiration of the Term of Existence of the Company;
10.1.3 Upon the vote of Members holding the majority of the interest in the Company;
10.1.4 The happening of any event that makes it unlawful or impossible to carry on the
business of the Company; or
10.1.5 Entry of a decree of judicial dissolution.
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10.2. On the dissolution for any reason of the Company, the Company shall engage in no further
business other than that necessary to wind up the business and affairs of the Company. The
Managers shall wind up the affairs of the Company.
10.3. Each Investment Member shall look solely to the assets of the Company for the return of
the Investment Member’s investment, and if the Company property remaining after the
payment or discharge of the debts and liabilities of the Company is insufficient to return
the investment of each Investment Member, such Investment Member shall have no recourse against any other Member for indemnification, contribution, or reimbursement, except as specifically provided in this Agreement.
ARTICLE XI
GENERAL PROVISIONS
11.1

PARTNERSHIP: NO THIRD PARTY BENEFICIARIES. No Member shall hold itself out
to others contrary to the provisions hereof. This Agreement is not for the benefit of any
third party and shall not be deemed to give any right or remedy contrary to the terms of
this Agreement and neither party shall become liable or responsible for any representation,
act or omission of such party whether referred to herein or not.

11.2

WAIVER: No waiver by any party hereto of the breach of any term or condition of this
Agreement shall be deemed or construed to be a waiver of the breach of such term or condition in the future, or of any preceding or subsequent breach of the same or any other term
or condition of this or any other agreement.

11.3

REMEDIES CUMULATIVE: All remedies, rights, undertakings, obligations and agreements contained in this Agreement shall be cumulative, and none of them shall be in limitation of any other remedy, right, undertaking, obligation or agreement of either party.

11.4

ASSIGNMENT: No Member may assign its rights or obligations hereunder without prior
written consent of the Managers, which they may exercise at their sole discretion.

11.5

ADDITIONAL DOCUMENTS: Each member shall execute, acknowledge and deliver to
the managers, promptly upon the request of the managers, any other instruments or documents necessary or desirable to evidence, effectuate, or confirm this Agreement or any of
the terms and conditions hereof.

11.6

MODIFICATIONS: This Agreement, together with its exhibits, cannot be amended, modified or changed in any way whatsoever except by written instrument duly executed by the
party being charged.

11.7

SEVERABILITY: In the event that any term, condition, covenant, agreement, requirement
or provision herein contained shall be held by any Court or arbitration tribunal having ju-
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risdiction to be unenforceable, illegal, void or contrary to public policy, such term, condition, covenant agreement, requirement or provision shall be of no effect whatsoever upon
the binding force or effectiveness of any of the others hereof, it being the intention and
declaration of the parties hereto that had they or either of them, known of such unenforceability, illegality, invalidity or contrariety to public policy, they would have entered in to a
contract each with the other, containing all of the other terms, conditions, covenants, agreements, requirements, and provisions hereof.
11.8

NOTICES: All notices under this Agreement shall be in writing addressed to the addresses
first set forth above, or at such other address as either party may designate from time to
time by written notice to the other. All notices shall be served by facsimile and U.S. mail,
electronic mail, recognized courier services such as Federal Express or DHL or personal
delivery addressed as specified above. The date of receipt by facsimile, electronic mail or
courier, as the case may be, shall be the date of service of notice.

11.9

ARBITRATION: All disputes arising out of this Agreement shall be submitted to arbitration in accordance with the rules of the Independent Film and Television Alliance before a
single arbitrator. The prevailing party shall be entitled to reasonable attorneys’ fees and
costs. The arbitrator’s award shall be final, and judgment may be entered upon it by any
court having jurisdiction thereof.

11.10 CHOICE OF LAW: This Agreement shall be governed by and construed in accordance
with the laws of the State of Georgia.
11.11 ENTIRE AGREEMENT: This Agreement constitutes the entire agreement between the
parties hereto with respect to all of the matters herein and its execution has not been induced by, nor do any of the parties hereto rely upon or regard as material, any representations or writing whatsoever not incorporated herein and made a part hereof. No amendment
or modification hereto shall be valid unless set forth in a writing signed by both parties.
11.12 COUNTERPARTS. This Agreement may be executed in counterparts, each of which shall
be deemed an original, but all of which together shall be deemed to be one and the same
agreement. A signed copy of this Agreement delivered by facsimile, email, or other means
of electronic transmission shall be deemed to have the same legal effect as delivery of an
original signed copy of this Agreement.
11.13 ELECTRONIC SIGNATURE: Each Member agrees that the electronic signatures, whether
digital or encrypted, of the parties included in this Agreement are intended to authenticate this
writing and to have the same force and effect as manual signatures. Electronic Signature means
any electronic sound, symbol, or process attached to or logically associated with a record and executed and adopted by a party with the intent to sign such record, including facsimile or email electronic signatures pursuant to the Georgia Uniform Electronic Transactions Act (O.C.G.A. § 10-121 et seq.) as amended from time to time.
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IN WITNESS WHEREOF, the parties have executed or caused to be executed this Agreement on the day and year first above written.

MANAGING MEMBER:

INVESTMENT MEMBERS:

_______________________________
__________________________________
By:
Its:

_______________________________
SERVICE MEMBERS:

___________________________

____________________________

____________________________

____________________________
  
  
  
  
________________________________  
  
  
  
___________________________________  
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EXHIBIT A
MEMBERS
INVESTMENT MEMBERS
Name and Address Capital
Contribution

Percentage Interest

MANAGING MEMBER
Name and Address

Percentage Interest

Agreed Value
SERVICE MEMBERS
Name and Address

Percentage Interest

Agreed Value
Agreed value
Agreed value
Agreed Value
Agreed Value
Agreed Value
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EXHIBIT B
BUDGET
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STATEMENT OF WORK
Client

Company:
Address:

Contact:
Phone:
Email:

Talent

Company:
Address:

Contact:
Phone:
Email:

I. PARTIES
This Statement of Work is entered into by and between . ( “Client”), a Nevada Corporation, and
________________ (“Talent”), collectively referred to hereafter as the “Parties”, in reference to the Video
(“Video”) being created as a paid sponsorship, endorsement and advertisement for sound bars containing
_____________ (the “Product”) in association with ___________________ (“Brand”).
II. SERVICES
The creation of one (1) Video to be posted on Talent’s YouTube channel located at
Video to be posted live on Talent’s channel on ____TBD_____.
III. DELIVERABLES/REQUIREMENTS
Talent agrees and acknowledges that:
•   Prior to filming, Talent shall provide Client with a written outline and concept of the Video for Client’s
approval, which shall be attached as Exhibit C. Upon receiving approval, Talent shall produce the Video in
adherence to the approved outline and concept.
•   Talent will include the Product in the Video according to an approved concept, attached hereto as
Exhibit C, and demonstrate its key features within the first minute of the Video.
•   Talent will include link in the description box, above the fold, with a written call-to-action to click the
link.
•   Talent will include a verbal call-to-action to click the link in the description box.
•   Talent will include four (4) to five (5) talking points (as outlined in Exhibit B) naturally within Talent’s
own voice and style.
•   Video shall include an end screen that links out to the provided URL.
•   Talent will adhere to the brand requirements as found in Exhibit B.
•   Talent will post to social media (Facebook, Twitter, etc.) at least once in support of the Video and in
accordance with the requirements in Exhibit B.
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•   The Video shall focus on Product and not the aspects of the Product that Client does not control.
Client agrees and acknowledges that:
•   No later than 3 business days after the execution of this Agreement, Client shall deliver the Product
to Talent at the address provided by Talent.
Additional Requirements:
•   All filming, editing, and post-production work will be done by Talent.
•   All costs, including licensed music costs, are included in the Fixed Fee.
•   Talent will keep the Video prominently placed on Talent’s channel, meaning Talent will not post an
unusual amount of videos after the release of the Video, for at least seven (7) days and live for at least
one (1) year from the date of the launch of the Video. For the avoidance of doubt, CLIENT
acknowledges that it is familiar with Talent’s posting schedule and nothing contained herein shall
prevent Talent from posting on its customary posting schedule during this period.
•   Talent gives Brand all necessary rights and licenses to whitelist Talent’s Twitter and Instagram accounts
for media promotions. For the avoidance of doubt, neither Brand nor Client shall have access to post
content under Talent’s Twitter or Instagram account.
•   No other brand sponsorship in the Video.  
•   Talent acknowledges that Talent is receiving compensation for the paid sponsorship, endorsement and
advertisement Video.  
•   Talent must have the rights to any third-party IP included in the Video, including without limitation,
music and images.
•   Talent will include appropriate disclosures in compliance with FTC guidelines and the Influencer
Disclosure Policy attached hereto as Exhibit A.
Reporting
Talent will deliver to Client Talent’s channel demographics, as well as any other reporting metrics necessary to
report to Brand. Such report shall be made once and shall be completed within thirty (30) days of the Video
upload date.
IV. CLIENT APPROVAL AND REVIEW
Client will have final approval of any video or posts posted by Talent in connection with this Statement of
Work. Client reserves the right to request changes to the content of the sponsored video on behalf of the Brand
solely to ensure the Deliverables are met as well as FTC compliance; provided however that nothing contained
herein shall grant Client the right to request changes solely based on creative preference. Talent agrees that no
video or post shall reference any confidential information contained in this Agreement or provided by Client or
the Brand.
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Before the Video goes live and to ensure adherence to the FTC guidelines, it must be sent to Client for approval
by 48 hours prior to live date.
Video Submission Instructions
1.   Upload video to YouTube as unlisted
2.   Send link to video to _______________ and Client will review it and either request changes, or tell you
that you can make it live
3.   Make the changes or set the video as public, as directed
Once video is live, send the link to the live Video to _______________
V. TERM
Start Date: 9/13/2017
End Date: 3/13/2018
VI. FEE
The Parties agree that a Fee of $_______ shall be sufficient for Talent to provide the complete Services and
Deliverables referenced herein. In addition, Talent shall retain ownership of the Product.
VII. PAYMENT SCHEDULE
The Fee shall be paid by Client to Talent within net forty-five (45) days of the Video going live.
VIII. MISCELLANEOUS TERMS OF CONTRACT

Integration Clause
This Agreement and the exhibits attached hereto contain the entire agreement of the parties with respect to the
subject matter of this Agreement, and supersede all prior negotiations, agreements and understandings with
respect thereto. This Agreement may only be amended by a written document duly executed by all parties.
Governing Law
This agreement shall be interpreted under the laws of the State of California. Any litigation under this
agreement shall be resolved in the trial courts of the State of California.
Severability Clause
If any provision of this Contract is held unenforceable, then such provision will be modified to reflect the
parties' intention. All remaining provisions of this Contract shall remain in full force and effect.
Attorney’s Fees
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In the event of litigation relating to the subject matter of this Agreement, the non-prevailing party shall
reimburse the prevailing party for all reasonable attorney fees and costs resulting therefrom.
CLIENT Communication
In the event, that CLIENT fails to communicate any requirements of the Brand in writing to the Talent prior to
the completion of the Video which results in the Brand attempting to reduce any Fee due hereunder to Talent,
CLIENT shall be solely responsible for the payment of such reduced Fee to Talent under the same terms as
agreed upon hereunder. Talent shall not be responsible for anything which is not properly communicated by
CLIENT, nor shall Talent have any responsibility to reproduce the Video due to failure by CLIENT to
communicate such requirements.
Removal and Replacement
In the event that a claim is brought upon the creators of the video that leads to the removal of the video from
YouTube prematurely, Talent will in good faith provide a comparable valued promotional video, to be posted
for the remainder of the term herein. In the event that a claim is brought based on no fault of Talent, Talent shall
have no further obligation hereunder and shall be deemed to have completed performance. Furthermore, Talent
agrees to remove any video from YouTube within twenty-four (24) hours of demand received by CLIENT.
Removal of any video from YouTube without direction by CLIENT, or refusal to cooperate with above
requirements, will result in non-payment and amount to a material breach by Talent.
Indemnification Clause
Talent agrees to indemnify and hold harmless CLIENT and Brand against loss or threatened loss or expense by
reason of the liability or potential liability, including music licensing, of Talent for or arising out of any claims
for damages in relation to this agreement, or the subject campaign. CLIENT agrees to indemnify and hold
harmless Talent against loss or threatened loss or expense by reason of the liability or potential liability, breach
of the terms of this Agreement or any other Agreement which CLIENT may be a party to, or arising out of any
claims for damages in relation to this agreement, or the subject campaign.

Status of Parties
Talent and CLIENT agree that CLIENT is not a legal agent or legal representative capable of entering into
contracts in behalf of Talent.

Breach
CLIENT stands to incur significant damages in the event of Talent’s breach of the terms of this Statement of
Work. The amount of CLIENT’ damages are uncertain at the date hereof, and the extent of said damages is
sufficiently difficult to estimate. Accordingly, in the event of Talent’s breach of this Agreement (on or after the
date of the Parties’ signatures), the Parties agree that CLIENT is reasonably entitled to liquidated damages in
the amount of the Fee provided to Talent within this Statement of Work, or written amendments hereto.
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Marketing Usage
The Parties agree that CLIENT shall have the ability and authority to market, advertise and/or speak publicly
regarding CLIENT’ role in the subject campaign or influencer program.
Confidentiality
The parties agree that the terms of this Statement of Work, and specific information regarding payments
received by Talent hereunder, shall be confidential and the parties agree not to disclose said information in any
way to any third party other than to attorneys and authorized representatives on a need to know basis.
Rights and Use
Ownership of the videos will remain with Talent. CLIENT and Brand shall have the right to use and exploit the
videos (including all versions of possible deliverables delivered to CLIENT) worldwide in whole or in part
online and in private settings including but not limited to corporate events, training seminars. Any attempt on
the part of Talent to prevent or deter CLIENT or Brand from exercising this right of use shall constitute a
material breach. In the event that Talent has provided Deliverables to CLIENT, in partial performance of the
terms herein, and subsequently attempts to breach the Agreement, CLIENT and/or Brand shall have the right
and authority to utilize any videos, or partial deliverables in their possession provided CLIENT shall be
required to compensate Talent according for such use of any partial videos.
AGREED TO & ACCEPTED BY

AGREED TO & ACCEPTED BY

Signed:

Signed:

Printed:

Printed:

Title:

Title:

Date:

Date:

AGREED TO & ACCEPTED BY PARENT/LEGAL GUARDIAN OF TALENT (If talent is under the
age of 18)
Signed:
Printed:
Title:
Date:
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Exhibit A
Influencer Disclosure Policy
Version Updated: October 2, 2015
PLEASE READ THIS DOCUMENT CAREFULLY. IT ADDRESSES YOUR LEGAL RESPONSIBILITIES FOR
STATEMENTS YOU MAKE AS PART OF THIS ENGAGEMENT.
This policy applies to your engagement under one or more Statements of Work with CLIENT for the Benefit of
the company, brand and/or media agency that engaged CLIENT (the “Brand”).
•   You understand that this engagement involves a paid sponsorship, endorsement and advertisement by
and for the Brand and should not be positioned as an unaffiliated critical review.
•   You must disclose the existence and nature of your connection to Brand by communicating that the
Video and other related communications or posts from you about the Video are sponsored.
•   Your disclosures must comply with the Federal Trade Commission guidelines found at
http://www.ftc.gov/news-events/press-releases/2013/03/ftc-staff-revises-online-advertising-disclosureguidelines. Under no circumstances should you conceal your connection with the Brand, endorse
products or services that you have not actually used (you must use the product or service prior to
producing content) or engage in any other misleading or deceptive practices.
•   The video(s) and/or post(s) should reflect your honest opinion and you are not under any obligation to
only post positive sentiment.
Please note that the Federal Trade Commission may provide additional or changed guidance from time to time,
and the disclosure requirements identified below may be updated accordingly. It is your responsibility to
understand disclosure obligations. For further questions, you should consult your own attorney and/or see
the Federal Trade Commission's FAQs found at https://www.ftc.gov/tips-advice/business-center/guidance/ftcsendorsement-guides-what-people-are-asking
At a minimum, you should do the following:
Placement and Timing of Disclosure:
You must include a disclosure in the description box of the Video (above the fold) stating that the Video is
sponsored, as well as AT LEAST ONE of the following:
•   Verbally mention that the Video is sponsored and/or
•   Include on-screen text stating that the Video is sponsored for a minimum of four (4) seconds.
The disclosure should be made at the beginning of the Video (e.g., within the first 30 seconds of a video lasting
several minutes).
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If the call to action does not appear at the beginning of the Video, the disclosure should also be made during, or
immediately before or after, the call-to-action. If the Video is not brand-dedicated, the disclosure should be
immediately before or during the call-to-action.
If the Video is long (e.g., longer than 10 minutes), and the call-to-action and disclosure does not already appear
at the end of the Video (e.g., final 30 seconds) include an additional disclosure at the end of the Video.
Content of the Disclosure:
Language used should make it clear that the video mention or review is connected to payment by the Brand by
using phrases like “sponsored by” or “brought to you by”. Casual references to the Brand that do not make this
clear or rely on the viewer having to infer that there is connection must be avoided. Phrasing, speed and volume
of oral disclosures should not be different from the remainder of the Video.
Related Disclosure:
All related sponsored material, whether videos, streams, or social postings, must include an FTC disclosure
stating that the material is sponsored. Appropriate Twitter, Instagram and Facebook disclosures include #ad
or #sponsored.
Changes or Additional Disclosure:
If CLIENT and/or Brand determine that additional disclosures or changes to existing disclosures are necessary,
you will work with CLIENT to make such changes to the extent feasible and CLIENT may, at its discretion,
cancel any unreleased placements where such modifications are not made.
Failure to provide required disclosures can result in liability and FTC enforcement actions against you and/or
the Brand.
If CLIENT and/or the Brand determine that you have failed to adequately disclose your connection to Brand or
to otherwise comply with the Endorsement Guidelines, CLIENT will inform you of the deficiency and you must
modify the applicable Video(s) and/or post(s) to include the necessary disclosure(s) (if possible) or, if
modifications are impossible, you will disable and delete the non-compliant Video(s) and/or post(s). You must
then deliver to CLIENT a Video and/or Post that is fully compliant. Failure to do so will result in non-payment
and/or termination of statements of work with CLIENT, and repeat failures may cause CLIENT to be unable to
work with you on other projects in the future.
CLIENT will have final approval of any video and/or posts posted by you in connection with the Statement of
Work. CLIENT reserves the right to request changes to the content of the sponsored video on behalf of the
Brand to ensure the Deliverables are met as well as FTC compliance. In addition, between two weeks and
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ninety days of compensating you, CLIENT may conduct another review of each Video and/or Post to ensure that
the required disclosures remain.
Please see any attached documents that may be required by the Brand as part of Talent’s work on this
engagement. By signing below, you acknowledge that you have received such document(s) and agree to such
terms.
AGREED TO & ACCEPTED BY
Branded Entertainment Network, Inc.

AGREED TO & ACCEPTED BY
_________________________________

Signed:

Signed:

Printed:

Printed:

Title:

Title:

Date:

Date:
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Exhibit B
Product Information
-----------------------Experience a new level of immersive, cinematic audio at home. With ___________________
___________________ sound bar will fill your room with breathtaking sound that flows all around you, even
overhead.
Key Features
•   Immersive 3D surround sound by ___________________ ___________________®
•   Delivers a 7.1.2 ___________________ ___________________ experience
•   High quality materials, optimal design for delivering the ultimate immersive audio
•   Maximum audio and visual quality with High-Resolution Audio playback and HDR support – delivering
powerful performance for movies and music
Link: To be provided by CLIENT.
Video and Video Description Requirements
Link in the description box – To be provided by CLIENT.
•   Verbal and written call-to-action to the link - to learn more about ___________________
___________________ for sound bars at the URL in the description box.
☐ Include the following Talking Points in your own voice:
•   State-of-the-Art Immersive Experience at Home: You’ll feel like you’re inside the story with bigger,
more encompassing sound that fills your room—even overhead— bringing the sounds of people, places,
things, music, movies, and TV shows to life with breathtaking realism.
The ___________________ ___________________®, LG SJ9 sound bar:
o   Provides precise placement and movement of individual sounds in a three-dimensional space,
even overhead.
o   Gives individual sounds their own unique characteristics to more closely match your experience
of sounds in the real world.
o   Makes it easier to hear every word of dialogue and every subtlety of expression.
•   A Growing Library of Content: Movie studios have released lots of movie titles in
___________________ ___________________ on Blu-ray discs and both Netflix and VUDU have also
started to stream the latest movies and TV shows in ___________________ ___________________ and
4K/___________________ Vision. Look for titles with the ___________________
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___________________ icon next to the title description. Go to ___________________.com for the
latest list of Blu-ray titles in ___________________ ___________________.
•   A Price Point for Everyone: ___________________ ___________________ sound bars deliver the
best-in-class audio experience at a wide range of price points from the top consumer brands such as
Samsung, Sony, LG, Only, Philips, Yamaha and others – fitting your budget & lifestyle.
•   Superior Sound: ___________________ ___________________ is a leap forward from the traditional
surround sound.
•  

•  
•  

•  

•  
•  

•  

•  

Talent can only show content provided by ___________________. The following demo content
provided by ___________________ on the USB stick is approved for use. Please only show clips from
these content pieces and not the actual list of the content provided.
Animated Original Short Film:
•   Escape
Nature-focused:
•   Nature’s Fury
•   Amaze
•   Leaf
Audio Only:
•   747-Takeoff
•   Helicopter
•   Rainstorm
•   Santeria
Talent should not only unbox sound bars, but are required to demo content to describe the
___________________ ___________________ experience in detail.
Talent should not comment on other features of the sound bar as they are out of
___________________’s control. In addition to being out of scope, ___________________ maintains
important relationships with sound bar manufacturers and does not want to comment on their products.
Avoid slang, derogatory language, profanity, nudity, violence, etc. The Video should be appropriate for
all audiences.
When Talent includes a comparison of the ___________________ ___________________ enabled
sound bar experience over TV built-in speakers or a non-___________________
___________________ enabled sound bar, he/she should always reference the non___________________ ___________________ enabled TV or a sound system as a generic device type
and should not reference the specific brand or model.
Talent should not include the following in their videos: slang, derogatory language, profanity, nudity,
violence, etc. These videos should be appropriate for all audiences.

Social Post Requirements
☐ Link in the post to your video
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☐ Post include #
☐ Post include
☐ Creators should not include the following in their social posts: slang, derogatory language, profanity, nudity,
violence, etc. Social posts should be appropriate for all audiences.

Exhibit C
Concept
TBD
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1.   Type of Entity: (Select either Corporation, LLC, Partnership etc)
2.   Name of the Company:
3.   Address of the Company:
4.   State where Company will be located:
5.   County where Company will be located.
6.   Name of Agent for Process of Service: (must be in the state of filing):
7.   Address of Registered Agent:
8.   Number of Initial Organizers/Incorporators:
9.   Name and address of each Organizer/Incorporator:
10.  Please list the ownership percentages of each member:
11.  Please list the responsibilities of each member:
12.  Nature of the Business:
13.  If the entity is an LLC, Will the entity be member-managed/manager-managed?
14.  Please provide the name and address of the initial manager.
15.  Primary Email Address for each Owner:
16.  Social Security Number of Main Organizer/Incorporator (used for EIN application)
17.  If the entity will be a Corporation please list who will be in the following offices. (Note it
can all be the same person):
a.   President:
b.   Treasurer:
c.   Secretary:

__________________________________
Client Name

_____________________

SATELLITE SERIES

IP Considerations In The Production Life Cycle
Presented By:
Moderator: Elizabeth D. “Liz” Wheeler
UP TV
Atlanta, GA
Panelists:
Melissa C. Howard
Turner Broadcasting System, Inc.
Atlanta, GA
Kelly MacLanahan
Turner Broadcasting System, Inc.
Atlanta, GA
Ronald L. “Ron” Barabas
The Weather Channel
Atlanta, GA
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On Camera Release
Participant: _______________________________________________________________
Address: _________________________________________________________________
This release (“Release”) is made this _____ day of _______________, 2018, by Participant in favor of _________________
(“Producer”).
For good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Participant grants Producer, and
any of its licensees, designees and assigns (collectively, the “Released Parties”) the irrevocable, unrestricted, unconditional, perpetual,
worldwide right to make visual and/or audio recordings and still images of him/her (collectively, the “Photography”) and to use the
Photography and his/her name, voice, image, likeness and biographical information in connection with _____________ (the
“Production”), and any version thereof, in materials related to the Production, and for the purpose of advertising and promoting
____________, the Production and/or the exhibitors thereof (but not as an endorsement for any product). Participant further authorizes
Producer to incorporate and to license others to incorporate any part or all of the Photography in any other production or advertising
and promotion therefor. Participant agrees that all materials created pursuant to or in connection with the Photography shall be the sole
and exclusive property of Producer and that Producer shall be entitled to all right, ownership, title, interest (including intellectual
property rights) therein, and that the rights granted hereunder shall include the perpetual, worldwide right of Producer to edit, telecast,
cablecast, rerun, record, publish, reproduce, use, license, print, distribute or otherwise exploit said productions (including, without
limitation, the Production) in whole or in part, in any manner and in any media now known or hereafter devised.
Producer shall be under no obligation to actually exploit the rights granted herein.
Participant acknowledges and agrees that no payments whatsoever in connection with the Photography shall become due to
Participant, and Participant hereby releases the Released Parties from any claims, obligations or liability relating thereto. Participant
further agrees that he/she shall not be entitled to terminate, rescind or cancel this Release for any reason. Participant shall not be
entitled to any injunctive or equitable relief whatsoever in connection with the Photography and/or any use thereof.
Participant represents and warrants that he/she has the full right, power and authority to grant the rights set forth herein and that any
statements made by Participant during Participant’s appearance are true, that neither Participant’s appearance nor statements will
violate or infringe upon the rights of any third party, and that Participant has not been induced to enter into this Release by any
representation or promise not contained herein. Participant further warrants to Producer that Participant has not accepted and will not
accept any money or other compensation from any third party to mention any person, product, service, trademark or brand name, as
part of Participant’s appearance on the Production.
This Release shall be governed by the laws of the State of Georgia.
Please indicate your agreement to the foregoing by signing in the space provided below.
__________________________________
Signature

___________________________________
Print Name

___________
Date

___________________________________
Address

_____________
Age (if under 18)

_________________
Phone Number

_____________________________________
City/State/Zip

_________________
Email Address
Date of Birth: ____________________________ (for verification purposes only)

Consent of Parent or Guardian (to be signed if the person signing the Release is under the age of 18)
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I acknowledge that I have read the foregoing attached Release and am familiar with each and all of the terms, covenants and
conditions contained therein. I am satisfied that said Release is fair and equitable, and I hereby give my express consent to the
execution thereof and will not revoke my consent thereto at any time thereafter.
________________________________________
Parent or Guardian

  

__________________________________________
Parent or Guardian
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IMPORTANT LEGAL NOTICE:

A PROGRAM PRODUCED BY ________________________ (“THE
PRODUCTION”) IS BEING RECORDED IN AND AROUND
THESE PREMISES. ALL PERSON ENTERING HERE
IRREVOCABLY CONSENT TO THE USE OF THEIR
PHOTOGRAPH, IMAGE, VOICE AND LIKENESS IN THE
PRODUCTION, AND IN PROMOTION THEREFOR, IN ANY
AND ALL MEDIA, THROUGHOUT THE UNIVERSE, IN
PERPETUITY, WITHOUT REMUNERATION. DO NOT ENTER
THESE PREMISES IF YOU DO NOT CONSENT TO THE USE OF
YOUR PHOTOGRAPH, IMAGE, VOICE AND/OR LIKENESS IN
THIS MANNER.
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LOCATION  RELEASE  
Program:__________________  
Date:    ____________________  
Location:  _________________  

Permission  is  hereby  granted  to  ______________________  (“Producer”)  to  use  the  property  located  at  
________________________________________  (the  “Property”)  consisting  of  
____________________________________________  for  the  purpose  of  photographing  and  recording  
scenes  for  the  above  Program(s)  produced  by  Producer.  
Permission  includes  the  right  to  bring  personnel  and  equipment  onto  the  property  and  to  remove  them  after  
completion  of  the  work.  The  permission  herein  granted  shall  include  the  right,  but  not  the  obligation,  to  
photograph  the  actual  name  connected  with  the  premises  and  to  use  such  name  in  the  Program(s).  
The  undersigned  hereby  gives  to  Producer,  its  assigns,  agents,  licenses,  affiliates,  clients,  principals,  and  
representatives  the  absolute  right  and  permission  to  copyright,  use,  exhibit,  display,  print,  reproduce,  
televise,  broadcast  and  distribute,  for  any  lawful  purpose,  in  whole  or  in  part,  through  any  means  throughout  
the  world  in  perpetuity  without  limitation,  any  scenes  containing  the  above  described  premises  along  with  
scenes  containing  any  background  dressing  and  decor  in  the  above  described  premises,  all  without  
inspection  or  further  consent  or  approval  by  the  undersigned  of  the  finished  product  or  of  the  use  to  which  it  
may  be  applied.  
Producer  hereby  agree  to  hold  the  undersigned  harmless  of  and  free  from  any  and  all  liability  and  loss  
which  Producer,  and/or  its  agents,  may  suffer  for  any  reason,  except  that  directly  caused  by  the  negligent  
acts  or  deliberate  misconduct  of  the  owner  of  the  premises  or  its  agents.  
The  undersigned  hereby  warrants  and  represents  that  the  undersigned  has  full  right  and  authority  to  solely  
enter  into  this  agreement  concerning  the  above  described  premises,  and  that  the  undersigned  hereby  
indemnifies  and  holds  Producer,  and/or  its  agents,  harmless  from  and  against  any  and  all  loss,  liability,  
costs,  damages  or  claims  arising  from,  growing  out  of,  or  concerning  the  use  of  the  above  described  
premises  except  those  directly  caused  by  the  negligent  acts  or  deliberate  misconduct  of  Producer,  or  its  
agents.  
By:  _____________________________________________________  
Signature  of  Authorized  Property  Representative  
Date:  _______________________________  

