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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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AGENDA
PRESIDING:

George S. “Sam” Nicholson, Program Chair, Nicholson Revell LLP, Augusta

7:45

REGISTRATION AND CONTINENTAL BREAKFAST
(All attendees must check in upon arrival. A removable jacket or sweater is recommended.)

8:25

WELCOME AND PROGRAM OVERVIEW
George S. “Sam” Nicholson

8:30

MEDIATION: ETHICAL CONSIDERATIONS
Neal W. Dickert, Hull Barrett PC, Augusta

9:00

UPDATE ON PERSONAL INJURY
A. Dixon Revell, Nicholson Revell LLP, Augusta

9:30

UPDATE ON INSURANCE DEFENSE
Sonja R. Tate, Fulcher Hagler LLP, Augusta

10:00 FEDERAL LAW UPDATES
C. Troy Clark, Crowder Stewart LLP, Augusta
10:30 BREAK
10:45 UPDATE ON CRIMINAL LAW
Kimberly W. Wilder, Davis Chapman & Wilder LLC, Augusta
11:15 DOMESTIC RELATIONS
Brian T. Mirshak, Law Offices of Mirshak & Smith, Augusta
11:45 ESTATE PLANNING
J. Daniel Rhodes, Rhodes Law Firm PC, Augusta
12:15 LUNCH (Included in registration fee.)
12:45 BANKRUPTCY
Zane P. Leiden, Leiden & Leiden PC, Augusta
1:15

UPDATE ON SOCIAL SECURITY CLAIMS
Andrew M. Magruder, Wilkinson and Magruder LLP, Augusta

1:45

BREAK

2:00

UPDATE ON WORKERS’ COMPENSATION
Stephen H. Brown, Hollington Brown LLP, Augusta

2:30

ETHICS
Hon. Daniel J. Craig, Judge, Augusta Circuit Superior Court, Augusta

3:30

ADJOURN
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NEAL W. DICKERT
P. O. Box 1564
Augusta, Georgia 30903

SunTrust Bank Building, Suite 700
(706) 722-4481

PRESENT
EMPLOYMENT

Hull, Barrett P.C. – January 2008 to present.
Practice concentrated in civil litigation, arbitration, and mediation.

PREVIOUS
EMPLOYMENT

Judge of Superior Court, Augusta Judicial Circuit – January 1997 to November 2007.
Presided over civil, criminal, and domestic cases, to include over 100 jury trials, in three-county circuit. Also
participated with the Georgia Supreme Court in the case of Mead v. Sheffield, 278 Ga. 268 (2004).
Hull Towill Norman & Barrett, P.C. – August 1974 to December 1996.
Practice concentrated in areas such as product liability, personal injury, commercial and construction litigation.
Tried numerous jury and non-jury trials involving product liability, workers’ compensation, F.E.L.A.,
construction litigation, personal injury negligence, NASD arbitration, contract disputes, and ERISA in the State
and Federal courts of Georgia and South Carolina.

BAR
ADMISSIONS

South Carolina Bar (1974); Georgia Bar (1975).
United District Court for the District of South Carolina and for the Southern, Middle, and Northern Districts of
Georgia.
Eleventh Circuit Court of Appeals.

MILITARY
SERVICE

1st Lieutenant, United States Army Medical Service Corps (1969-71).
Served as Assistant S-4 for Medical Group Headquarters in Vietnam from July 1970 until July 1971.
Received Bronze Star and Vietnam Service Medal.

EDUCATION

J.D., University of South Carolina, 1974.
Member of the South Carolina Law Review.
Member of Wig and Robe Scholastic Honorary Society.
M.B.A., University of South Carolina, 1969.
B.A. in Economics, Wofford College, 1968.

AWARDS/
COMMUNITY
SERVICE

President, Augusta Bar Foundation (2014 –2016).
President, Tuttle Newton Home (2015- 2017).
Board of Directors for the Augusta Partnership for Children ( 2015- ).
Disciplinary Board of the Episcopal Diocese of Georgia (2015).
Chairman, Board of Trustees, Institute of Continuing Judicial Education for the State of Georgia (2005 – 2007).
Board of Governors, Georgia Bar Association (1986 – 1998).
Justice Robert Benham award for Lifetime Achievement for Community Service- State Bar of Georgia (2017)
Chairman of the Board of Elections – Richmond County (1981 – 1990).
President of Augusta Rotary Club (1991 – 1992).
Paul Harris Fellow of Rotary International.
President of Wofford College Alumni Association (1996 – 1997).
Alumni Representative to Wofford College Board of Trustees (1996).
Board of Directors of the University of South Carolina Law School Assoc. (1992 – 1998).
Senior Warden, Church of the Good Shepherd (2004 – 2007).

PUBLICATIONS
AND
SEMINARS

Author of “From the Bar to the Bench,” Georgia Bar Journal, June, 1999. Published “Opening Statement” in
Verdict magazine (Georgia Trial Lawyers’ Association) in Fall, 2001. Author of Georgia Handbook on
Foundations and Objections, Thomson-Reuters, 2003, updated annually. Published “Avoiding Judicial
Arrogance: a Personal Essay,” Judges’ Journal, Winter, 2005. Also lectured throughout the Southeast at
numerous continuing legal education seminars on subjects such as insurance coverage, construction law,
domestic relations, trial practice, evidence, trial advocacy, consumer litigation, alternative dispute resolution, and
ethics. Graduate of National Judicial College General Jurisdiction Course (1998) and served as group facilitator
and moderator at the NJC’s General Jurisdiction Course in April, 2002.

MEDIATION
EXPERIENCE

Trained as mediator in 40-hour course sponsored by Dispute Management in 1994. Successfully completed over
400 mediations in areas of personal injury, medical malpractice, consumer litigation, construction litigation,
products liability, toxic torts, commercial disputes, contract litigation, domestic disputes, and business
dissolution. Registered as a mediator with Georgia Office of Dispute Resolution and certified as Circuit Court
Mediator in South Carolina. Member of the National Academy of Distinguished Neutrals and the Georgia
Academy of Arbitration and Mediation. Listed in Best Lawyers in America (Mediation and Appellate Practice).

PERSONAL

Married to the former Floride Clarkson, June 4, 1969. One son, Dr. Neal W. Dickert, Jr., Assistant Professor of
Research Cardiology, Emory University School of Medicine.
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UPDATE ON GEORGIA PERSONAL INJURY LAW
I.

Introduction
The following is a summary of selected opinions from the Court of Appeals and Supreme

Court of Georgia from late 2017 through late 2018. These opinions involve personal injury and
related issues and have been grouped into three broader personal injury topics: 1) premises
liability, 2) the Recreational Property Act, 3) and Holt and failure to settle litigation.
II.

Premises Liability
A.

St. Joseph’s Hosp. of Atlanta, Inc. v. Hall, 344 Ga. App. 1 (2017).

The Plaintiff brought a negligence action against St. Joseph’s Hospital in Atlanta to
recover for personal injuries he sustained when he fell in the visitor parking deck. Id. The City
of Atlanta was hit by an ice storm. Id. Four days later, the plaintiff drove his wife to the hospital
for a scheduled medical procedure and parked in the visitor deck. Id. at 2. As he exited his car,
he took approximately three steps before falling on invisible black ice, sustaining injuries to his
elbow and shoulder. Id. Security footage revealed there was visible snow and ice in and around
the parking deck, but not in the area where the plaintiff fell. Id. Hospital security offers were
tasked with looking for snow and ice accumulation and were to communicate any information
about icy patches to the engineering department. Id. On the morning of the plaintiff’s fall the
engineering department worked to clear the visitor’s parking deck, but it did not locate or clear
the ice patch on which the plaintiff fell. Id. at 2-3.
The plaintiff sued the hospital, and the trial court denied the hospital’s motion for
summary judgment, ruling jury questions remained as to whether the hospital had superior
knowledge of the specific danger of black ice in the parking deck. The Court of Appeals
reversed. The Court first noted that “knowledge of the generally prevailing hazardous conditions

1
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is not sufficient to establish actual or constructive knowledge by the hospital or [the plaintiff] of
the specific invisible ice hazard on the upper deck which caused the slip and fall.” Id. at 3.
“Although visible snow and ice remained in areas in and around the parking deck, the evidence
does not show that either [the plaintiff] or St. Joseph’s had actual knowledge of the specific
invisible ice hazard that caused [the plaintiff’s] fall.” Id. at 4. The Court then considered
whether the hospital had constructive knowledge of the icy patch, which required the plaintiff to
show either that a hospital employee was in the immediate area of the hazard and could have
seen it or that the hazard existed long enough that the hospital should have discovered it. Id.
The hospital had around-the-clock patrols looking for snow and ice, including on the day the
plaintiff fell, but the ice that caused the plaintiff’s fall was not discovered. Id. at 4-5.
Ultimately, the Court ruled that “constructive knowledge of the hazard cannot be inferred based
on the lack of a reasonable inspection procedure.” Id. at 5.
III.

Recreational Property Act
A.

Handberry v. Stuckey Timberland, Inc., 345 Ga. App. 191 (2018).

The plaintiff, as surviving spouse and executor of her deceased husband’s estate, sued
Stuckey Timberland, Inc. (“Stuckey”) for the wrongful death of her husband following a fourwheeler accident. Stuckey owned nearly 500 acres of land in Jefferson County, and Stuckey
leased that land to Robbie Brett “only for fishing and hunting purposes.” Id. at 192. The lease
permitted Brett to allow agents, servants, employees, and guests to access the property. Id. Brett
formed a hunting club, and the decedent was a member of that club. Id. On July 25, 2015, the
decedent entered the property to scout hunting locations. Id. He rode a four-wheeler over an
abandoned well that was concealed by tall grass, and the vehicle flipped over. Id. The decedent
was ejected from the vehicle and trapped inside the well, where he died. Id.

2
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The plaintiff sued Stuckey, alleging it had both actual and constructive knowledge of the
well. Stuckey filed a motion to dismiss the plaintiff’s claims, arguing either the decedent was on
the property for hunting purposes, in which case the Recreational Property Act (“RPA”)
precluded its claims, or the decedent was a trespasser, and Stuckey could only be liable for
causing willful and wanton injury. The trial court granted the motion on the grounds the RPA
precluded recovery, and the Court of Appeals affirmed. Id. at 192.
The Court of Appeals began by noting the purpose of the RPA was to encourage
landowners to make their land and water areas available to the public for recreational purposes
by limiting their liability towards persons who use them as such. Id. at 193.
In order to achieve this purpose, the [RPA] specifies that an owner of land who
either directly or indirectly invites or permits without charge any person to use the
property for recreational purposes may not be held liable for personal
injuries resulting from unsafe or defective conditions existing on the premises,
unless such injuries resulted from willful or malicious failure to guard or warn
against a dangerous condition, use, structure, or activity.
Id. at 193 (citing S. Gwinnett Athletic Ass’n v. Nash, 220 Ga. App. 116, 117 (1996)). See also
O.C.G.A. §§ 51-3-23; 51-3-25(1). “In order to establish an exception to this limitation of
liability based on a wilful or malicious failure to guard or warn against a dangerous condition, a
plaintiff must show that the owner had actual knowledge of the dangerous condition.”
Handberry, 345 Ga. App. at 193.
The Court then stated the trial court correctly determined “the decedent’s visit to the
property to scout it for future hunting fell within the legal definition of hunting,” a recreational
purpose. Id. Thus, “the court correctly concluded that the RPA precluded liability unless the
decedent’s death was proximately caused by Stuckey’s wilful or malicious failure to guard or to
warn against a known dangerous condition.” Id.

3
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The plaintiff argued that because the decedent was on the property with Brett’s
permission, not Stuckey’s, the RPA was not applicable. Id. at 194. However, the Court found
the lease allowed Brett to invite guests on the property, and even though the decedent’s
permission to use the property was indirect, the RPA nevertheless applied. Id. at 194-95.
B.

Mercer Univ. v. Stofer, 345 Ga. App. 116 (2018).

The plaintiffs filed a wrongful death suit following the death of Sally Stofer at a free
concert at Washington Park in Macon. Id. at 117. Ms. Stofer and her sister attended the concert
together, and the park is owned by Macon-Bibb County. Id. Mercer University (“Mercer”) had
a permit to use the park, though it did not pay rent. Id. As they were leaving the park, Ms.
Stofer and her sister were ascending a portion of the stairs they had not used before, and Ms.
Stofer’s sister deposed the stairs did not have a handrail. Id. She also deposed it was the only
way they could return to their car because the grassy hill leading directly to their car was too
slippery to ascend. Id. Ms. Stofer’s sister stated she turned to check on her sister, saw Ms.
Stofer lose her balance, fall backward, and hit her head on a part of the stairs. Id. Ms. Stofer fell
into a coma and was eventually removed from life support. Id.
Ms. Stofer’s children and her estate filed a wrongful death action, asserting negligence
and premises liability claims. Id. at 118. Mercer moved for summary judgment, arguing it was
immune from liability under the RPA and the plaintiffs could not show Mercer had superior
knowledge of the hazard. Id. The trial court denied Mercer’s motion, and the Court of Appeals
affirmed.
As in Handberry, supra, the Court of Appeals began by noting the purpose of the RPA
was to encourage landowners to make their land and water areas available to the public for
recreational purposes by limiting their liability towards persons who use them as such. Id. at

4
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118. Under the RPA, “an owner of land owes no duty of care to keep the premises safe for entry
or use by others for recreational purposes or to give any warning of a dangerous condition, use,
structure, or activity on the premises to persons entering for recreational purposes.” Id. (citing
O.C.G.A. § 51-3-22. Further, except as provided in O.C.G.A. § 51-3-25,
an owner of land who either directly or indirectly invites or permits without charge
any person to use the property for recreational purposes does not thereby:
(1) Extend any assurance that the premises are safe for any purpose; (2) Confer
upon such person the legal status of an invitee or licensee to whom a duty of care
is owed; or (3) Assume responsibility for or incur liability for any injury to person
or property caused by an act of omission of such persons.
Id. (citing O.C.G.A. § 51-3-23).
“It is not in dispute that Ms. Stofer and her sister were not charged to attend the concert,
and usually that would be the end of the inquiry because the activity was purely recreational.”
Id. at 118. However, previous Georgia appellate cases had not addressed disputes regarding
the defendant’s purpose in offering the venue or examined whether issues of mixed recreational
and commercial use existed. Id. at 119.
The primary point of dispute between the parties in this case was Mercer’s purpose in
inviting the public to a free concert. Id. Mercer contended its purpose was solely recreational,
but the Stofers countered Mercer received revenue from: 1) private vendors selling food and
alcohol at a profit, and 2) Mercer corporate sponsorships. Id. According to the plaintiffs,
therefore, “Mercer’s purpose in holding this concert series was to promote its private interests, as
well as the commercial interests of businesses abutting its campus.” Id.
In affirming the trial court’s denial of summary judgment to Mercer, the Court of
Appeals noted “fact questions remain as to Mercer’s purpose in inviting the public to attend the
free concert.” Id. at 122. When the defendant’s purpose in inviting the public to a free event is
in dispute, “it is not just the plaintiff’s purpose in using the venue, but also the defendant’s
5
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purpose in offering it that must be considered in determining the applicability of the RPA.” Id.
at 119 (emphasis in original). “Thus, it is clear that the owner’s purpose must be considered,
even where the plaintiff was not charged to enter the property, so long as the issue of whether the
property’s use was purely recreational is disputed.” Id. at 121. According to the Court of
Appeals, Mercer’s statement in a grant application seeking funds, some of which were used for
the concert series and would potentially create additional revenue streams to Mercer, must be
examined by a finder of fact. Id. at 122. The jury must assess whether the commercial activity
has some profit-related nexus to the public’s presence on the recreational property or with its free
use. Id.
IV.

Holt and Failure to Settle Litigation
A.

Flanders v. Jackson, 344 Ga. App. 493 (2018).

On March 29, 2015, the plaintiff’s son, the decedent, was a passenger in a car driven by
the defendant, Dequavus Jackson. Id. at 493. The decedent was killed when the car flipped over
while rounding a curve. Id. At the time of the accident, Jackson and the vehicle he was driving
were insured by an automobile insurance policy with State Farm, which had liability limits of
$25,000 per person. Id. Prior to filing a lawsuit, the plaintiff made a $25,000, policy-limits
demand to State Farm, which was rejected. Id. On July 8, 2016, after suit had been filed, the
defendant filed a Chapter 7 bankruptcy, listing the plaintiff’s lawsuit as a dischargeable debt. Id.
at 493-94. Notably, the bankruptcy trustee’s report included a “Possible Bad Faith Claim” as a
possible asset. Id.
After receiving relief from the automatic stay, the wrongful death suit was allowed to
proceed. Id. at 494. On October 27, 2016, the bankruptcy court entered an order discharging
most of Jackson’s debts. Id. at 494. On December 12, 2016, Jackson filed a motion for

6
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summary judgment in the wrongful death suit, arguing his bankruptcy discharge limited his
personal liability in that suit to the $25,000 policy limits. Id. The trial court granted Jackson’s
motion, holding “any judgment rendered in [the wrongful death action] shall be limited to
$25,000.00.” Id. at 494-95. The Court of Appeals reversed.
The Court began its discussion by pointing out the trial court’s order implicitly precluded
a bad-faith claim against State Farm for failure to settle the wrongful death action within policy
limits. Id. at 495. A plaintiff does not have standing to bring a direct action against an insurer
on these grounds unless the plaintiff obtains a judgment against the defendant that is in excess of
the policy limits and that remains unsatisfied. Id. Moreover, the insured may then assign the
bad-faith-refusal-to-settle claim to the injured plaintiff who can bring that claim against the
insurance company. Id. See also S. Gen. Ins. Co. v. Holt, 262 Ga. 267 (1992). The trial court’s
order, however, precluded the plaintiff from even seeking a judgment in excess of the $25,000
liability policy limits. Flanders, 344 Ga. App. at 495.
The Court then noted that a discharge in bankruptcy “does not extinguish the debt itself,
but merely releases the debtor from personal liability for the debt.” Id. at 497 (quoting In re
Hayden, 477 B.R. 260, 264 (Bankr. N.D. Ga. 2012)). Thus, “the debt still exists and can be
collected from any other entity that might be liable[,] . . . such as an insurer or guarantor.” Id.
The discharge of the debt in Jackson’s bankruptcy did not “prejudice, impair or affect in any way
any rights relating to any bad faith claim or judgment against the Debtor’s insurer.” Id. Put
simply, the bankruptcy discharge limited the plaintiff’s ability to collect on a judgment against
Jackson, but not to seek it—which is a prerequisite to bring the bad faith claim against State
Farm for failure to settle. Id. The Court of Appeals reasoned limiting the recovery to insurance
policy limits following a bankruptcy discharge would lead to “every insurance carrier . . .

7
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instruct[ing] its insured to declare bankruptcy in order to limit recovery to the policy limits.” Id.
at 498 (quoting Whritenour v. Thompson, 145 So.3d 870, 874 (Fla. Dist. Ct. App. 2014)).
B.

First Acceptance Ins. Co. of Ga., Inc. v. Hughes, S18G0517 (2018).1

On August 29, 2008, Ronald Jackson caused a chain-reaction, five-vehicle collision that
resulted in his death and injured six others, including Julie An and her 2-year-old daughter, Jina
Hong, who sustained a traumatic brain injury. At the time of the wreck, Jackson was insured by
First Acceptance Insurance Company of Georgia, Inc. (“First Acceptance”) under a policy that
had liability limits of $25,000 per person and $50,000 per accident.
On September 10, 2008, the attorney representing An and Hong contacted First
Acceptance and stated he would forward a settlement demand when his clients completed
treatment for their injuries. In January 2009, First Acceptance sent a letter to the attorneys
representing all the injured parties, including An and Hong’s attorney, seeking to schedule a
settlement conference with all the parties. On June 2, 2009, An and Hong’s attorney faxed two
letters to First Acceptance. The first letter expressed his clients’ interest in having their claims
resolved within Jackson’s policy limits and in attending a settlement conference. The second
letter, referenced in the first letter, requested that First Acceptance provide insurance information
within thirty days and stated any settlement will be conditioned upon receipt of all the requested
insurance information. After thirty days passed with no response, An and Hong’s attorney
informed First Acceptance the June 2 offer to settle had been withdrawn, and he filed a personal
injury lawsuit against Jackson’s estate.

1

At this time of this article, this case is currently pending in the Supreme Court of Georgia,
which held oral arguments on September 11, 2018. The recitation of facts and summaries of the
parties’ arguments were summarized from the Supreme Court of Georgia website. See THE
SUPREME COURT OF GEORGIA, Oral Argument Calendar, 2018 Summaries of Cases,
https://www.gasupreme.us/2018-summaries-of-cases/ (last visited Oct. 26, 2018).
8
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In July 2009, counsel for First Acceptance sent a letter to counsel for An and Hong,
stating the June 2, 2009 letters had been inadvertently placed with some medical records and no
follow-up had occurred. In January 2010, First Acceptance offered to settle Hong’s claims for
$25,000, but that offer was rejected. First Acceptance later offered to settle both An’s and
Hong’s claims for $50,000, but that offer was rejected as well. In July 2012, the lawsuit
proceeded to a jury trial, which resulted in an award of $5,300,000. In June 2014, Robert W.
Hughes, Jr., administrator of Jackson’s estate, sued First Acceptance, claiming it had negligently
or in bad faith failed to settle Hong’s insurance claim. The trial court grated summary judgment
to First Acceptance on all Hughes’s claims.
On appeal, however, the Court of Appeals reversed, finding that the June 2 letters created
genuine issues of fact a jury should decide as to: 1) whether An’s and Hong’s attorney offered to
settle Hong’s claims within Jackson’s policy limits, and 2) whether the offer included a thirtyday deadline for a response. Further, the Court ruled that the record established genuine issues
of material fact as to whether First Acceptance acted reasonably in responding to any such offer.
The Georgia Supreme Court granted First Acceptance’s writ of certiorari, reviewing the case to
answer two questions:
1)

Did the Court of Appeals err in reversing the grant of summary judgment to
the insurer on the insured’s failure-to-settle claim, on the basis that
questions of fact existed for the jury to determine as to whether the injured
party offered to settle her claim within the policy limits, and established a
30-day deadline to accept the offer?

2)

Does an insurer’s duty to settle arise when it knows or reasonably should
know settlement within the insured’s policy limits is possible with an
injured party or only when the injured party presents a valid offer to settle
within the insured’s policy limits?

First Acceptance Ins. Co. of Ga., Inc. v. Hughes, S18C0517, 2018 Ga. LEXIS 407, at *1 (Ga.
June 4, 2018).
9
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First Acceptance argued the Supreme Court should reverse the Court of Appeals decision
because there was no clear and valid pre-suit offer to settle the case. Accordingly, there are no
genuine issues of fact for a jury to decide: An and Hong’s attorney failed to make an offer to
settle their claims within the policy limits and failed to give First Acceptance any deadline to
accept the offer. First Acceptance further argued there are no questions as to the contents of the
governing documents, and so the legal effect of those documents—particularly whether they
create a duty to settle or make an offer with a deadline—is a question of law a judge must decide,
not a jury. Furthermore, Georgia courts have created “safe harbors” to address specific problems
arising in the settlement process. Georgia courts have ruled that an insurer’s duty to settle is
triggered only by a valid offer to settle within policy limits. Determining whether an insurer
knew or reasonably should have known an opportunity to settle within limits was possible will
inevitably involve questions of fact that cannot be resolved by the courts and unnecessarily lead
to more jury trials—trials tending to focus on the accident victims rather than the parties to the
insurance contract. According to First Acceptance, the Court of Appeals should have applied the
rules of contract construction to determine whether the June 2 letters unambiguously offered to
settle within policy limits or below and had a clear deadline to respond.
Hughes argued First Acceptance’s claim that five of the six Jackson claimants appeared
to have damages above the $25,000 per person policy limits is false. Because only Hong’s and
An’s claims exceeded $25,000, First Acceptance knew that the Hong claim was the most severe
of all the bodily injury liability claims. Moreover, Hong and An offered to settle for the
“available” insurance coverage because they did not know whether there had been any prior
settlements which depleted the $50,000 per occurrence limits. However, at the time of that offer,
First Acceptance had not paid or agreed to pay any portion of Jackson’s $50,000 policy limits to
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any of the injured claimants. It is undisputed that if First Acceptance had settled the claim by
tendering the remaining “available” injury liability limits—whether it was $50,000 or less—
along with the requested insurance information, within thirty days of the June 2, 2009 letters, the
Jackson estate would not have suffered the $5,300,000 judgment.
According to Hughes, the rule should be clear: An insurer 1) has a duty to settle when an
ordinarily prudent insurer, giving its insured’s interest equal consideration to its own, would
recognize that not settling creates an “unreasonable risk” to the insured, and 2) it breaches that
duty when it has an “adequate opportunity” to settle and fails to do so. Because the Georgia
Legislature has adopted the model Unfair Claims Settlement Practices Act, it has imposed an
obligation on liability insurers to attempt in good faith to effectuate prompt, fair, and equitable
settlement of claims in which liability is reasonably clear. The Supreme Court, therefore, should
not create a new “safe harbor” that grants immunity to insurers who harm their insureds by
failing to settle when they do not receive a settlement offer from an injured third party.
This case was argued to the Supreme Court of Georgia on September 11, 2018. The
focus at oral argument was whether a valid time-limited demand is required to be presented to an
insurance company before its duty to settle claims is triggered. Justice Nahmias noted that in
other types of insurance claims, those outside of automobile wrecks, insurance companies
sometimes initiate settlement discussions when they know liability is clear and the damages
could be high, and he questioned why these claims should be any different. THE SUPREME
COURT OF GEORGIA, September 11, 2018 Oral Argument, at 18:10-18:38, https://scgtv.new.
swagit.com/videos/13102 (last visited Oct. 22, 2018). Justice Nahmias also expressed concern
that insurers wanted a blanket rule that they never had to initiate settlement discussions when
deciding whether the settle claims but instead would only have to have those discussions once
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they received a time-limited demand. Id. at 24:01-24:25. Justice Blackwell, on the other hand,
seemed resistant to a rule that would require an insurance company to “do what it can” to
effectuate a settlement once it knows it has exposure over the policy limits, explaining that
would place an unreasonable burden on the insurance company. Id. at 30:55-31:09.
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SAMPLE DEMAND LETTER

OFFER TO SETTLE MADE PURSUANT TO O.C.G.A. § 9-11-67.1
October 29, 2018
VIA CERTIFIED MAIL
Claims Adjuster
ABC Insurance Company
123 Main Street
Atlanta, Georgia 30000
Re:

Our Client:
Your Insured:
Date of Loss:
Claim No:

Jane Doe
John Smith
July 1, 2018
123456789

Dear Mr. Adjuster:
As you are aware, this firm represents Jane Doe regarding the personal injuries she
sustained as the result of an automobile collision that occurred on July 1, 2018, in Richmond
County, Georgia.
On July 1, 2018, Ms. Doe was traveling east on Washington Road approaching the
intersection of Washington Road and Pleasant Home Road. Your insured, John Smith, was
traveling west on Washington Road and also approaching the intersection of Pleasant Home Road.
Mr. Smith attempted to turn onto Pleasant Home Road in front of Ms. Doe, and Ms. Doe was
unable to avoid impacting the passenger side of Mr. Smith’s car.
The Richmond County Sheriff’s Office arrived at the scene shortly thereafter and
investigated. The investigation revealed that Mr. Smith was at fault for failure to yield. I have
enclosed the Georgia Uniform Motor Vehicle Accident Report for your review.
Ms. Doe sustained catastrophic injuries as a result of the collision, including multiple
surgeries and an extended stay at a rehabilitation facility. I have enclosed her medical records and
bills associated with those injuries. Thus far, Ms. Doe has incurred the following medical
expenses:
Provider

Charges

Gold Cross

$1,072.00

Augusta University Medical Center

$28,118.00

Augusta Orthopedic & Sports Medicine
13

$6,835.00
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Doctors Hospital

$42,961.00

Walton Rehabilitation Hospital

$32,191.00

Pharmacy Expenses

$482.00

Total

$111,659.00

Based on the foregoing, we hereby demand $25,000.00 to settle Ms. Doe’s claim, which
has been represented to be your insured’s policy limits. This is a clear liability matter. We strongly
believe that we will receive a plaintiff’s verdict which could easily result in a judgment in excess
of this reasonable settlement demand. This offer of settlement is being given pursuant to O.C.G.A.
§ 9-11-67.1 and will remain open for thirty (30) days from the date of this letter. Payment in the
amount of $25,000.00 must be made payable to Jane Doe and Nicholson Revell LLP within ten
(10) days after your written acceptance of this offer to settle. Timely payment is an essential
element of acceptance.
If you do not timely fulfill all conditions of acceptance, this offer will be deemed rejected,
and we will file a lawsuit against your insured to recover the total amount of losses caused by your
insured instead of the limited amount afforded by your coverage and other coverage that may be
available.
In exchange for the tender of policy limits, my client will give your insured a limited release
to preserve her claim for UIM benefits. This offer to settle is within the policy limits; failure to
tender the amount demanded may result in a claim for bad faith or negligent claims handling being
made.
This demand is also being made pursuant to O.C.G.A. § 51-12-14, whereby we will seek
prejudgment interest if we receive a judgment in the amount which exceeds the amount demanded
herein.
With kind regards, I am
Very truly yours,

A. Dixon Revell
A. Dixon Revell
Enclosures
cc:
Jane Doe
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A. DIXON REVELL
Location:
Augusta, Georgia
Phone:
706-722-8784
Email:
dixon@nicholsonrevell.com
Dixon Revell is an associate with Nicholson Revell LLP. Dixon graduated magna cum laude from
Georgia State University College of Law in 2016. While at Georgia State, Dixon was a member of the
Georgia State Moot Court Board, where he was on the team that won the 2015 Georgia Intrastate
Moot Court Competition. He was also a pupil of the Logan E. Bleckley Inn of Court. Dixon served as
the Managing Editor for the Georgia State University Law Review. During law school, Dixon clerked for
the Honorable John. J. Ellington of the Georgia Court of Appeals and the Honorable Frank M. Hull of
the 11th Circuit Court of Appeals.
Prior to joining Nicholson Revell, Dixon worked with Troutman Sanders LLP in Atlanta, GA where he
gained jury trial experience. At Troutman Sanders, Dixon represented both plaintiffs and defendants
in a wide variety of civil litigation matters, including commercial landlord-tenant disputes, breach of
contract, property rights litigation, business torts, products liability, and legal malpractice. Before
law school, Dixon graduated from the University of Georgia with a B.A. in History and worked as a
Recruiter for a private staffing and recruiting firm in Augusta, Georgia.
Dixon resides in Augusta with his wife, Charlene, and their two children, Henry and Letty.
EDUCATION
» Georgia State University College of Law
» J.D., magna cum laude, 2016

» University of Georgia
» B.A. in History, 2009

PAST EMPLOYMENT POSITIONS
» Associate, Troutman Sanders LLP, 2016-2018
» Judicial Extern, Honorable Frank M. Hull, 11th Circuit Court of Appeals, 2016
» Judicial Intern, Honorable John J. Ellington, Georgia Court of Appeals, 2014
» Managing Editor, Georgia State University Law Review
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» Georgia, 2016
» Court of Appeals of Georgia, 2016
» Supreme Court of Georgia, 2016
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» U.S. Court of Appeals 11th Circuit, 2017
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» State Bar of Georgia
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RECENT DEVELOPMENTS IN
INSURANCE DEFENSE LAW
Sonja R. Tate
FULCHER HAGLER, LLP
1 10th Street, Suite 700
Augusta, GA 30901
706-724-0171
state@fulcherlaw.com

Hughes v First Acceptance
Insurance Company of Georgia,
Inc., 343 Ga. App. 693 (2017), cert.
granted (June 4, 2018)
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UNDERLYING FACTS
• This case stems from a 2008 motor vehicle
accident wherein the insured, Ronald Jackson,
caused a five-vehicle collision, resulting in his
death and injuring multiple claimants, including
Julie An and her child, Jina Hong, who suffered a
traumatic brain injury. The limits of Jackson’s
insurance policy were 25/50.
– Multiple claimants
– Severe injuries
– Minimum limits

Insurance Company offered a Global
Settlement Conference
• September 10, 2008 – Counsel for An and
Hong sent his letter indicating he would send
a demand when the clients finished treatment
• January 15, 2009 – Counsel for First
Acceptance sent a letter to counsel for all of
the injured claimants, including An and Hong,
seeking to schedule a settlement conference
• February 2, 2009 – 2nd letter proposing a
settlement conference

2
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June 2, 2009 “Demand” letters on
behalf of An and Hong
•

Letter #1 – June 2, 2009 –

•

Letter #2 – June 2, 2009 –

– Acknowledged the invitation to settlement conference and stated An and Hong were
“interested in having their claims resolved within your insured’s policy limits, and in attending
a settlement conference…”
– Expressly references the Letter #2, “I have attached a copy of my letter of representation and
insurance information request for your use.”
– Notified First Acceptance of UIM coverage available to An and Hong
– Suggested a settlement? “Of course, the exact amount of UM benefits available to my clients
depends upon the amount paid to them from the available liability coverage. Once that is
determined, a release of your insured from all personal liability except to the extent other
insurance coverage is available will be necessary in order to preserve my clients’ rights to
recover under the UM coverage and any other insurance policies. In fact, if you would rather
settle within your insured’s policy limits now, you can do that by providing that release
document with all the insurance information as requested in the attached, along with your
insured’s available bodily injury liability insurance proceeds.”
– Requested the insurance information within 30 days, including an affidavit of coverage and
copy of policy
– Letter of Representation and request for insurance information
– Any settlement conditioned upon receipt of all of the requested insurance information

What follows…
• SUIT FILED July 10, 2009
• July 13, 2009 – Counsel for An and Hong faxes another letter
withdrawing the offers to settle in the June 2, 2009 letters
• July 17, 2009 – First Acceptance fax letter explaining the June 2
correspondence “had been inadvertently placed with some medical
records”
• July 20, 2009 – First Acceptance fax letter inform plaintiffs a
settlement conference would be scheduled within 2 weeks
• July 30, 3009 – fax letter scheduling settlement conference for
September 1
• 2010 – First Acceptance offered to settle Hong’s claim for $25K –
rejected
• 2010 – First Acceptance offered to settle both An and Hong claims
for $50K - rejected

3
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Trial July 2010 – Verdict for Hong
including damages of
$5,334,220.00

Hughes, as the administrator of
Jackson’s Estate, filed claims against
First Acceptance for bad faith failure to
settle Hong’s claim including
allegations of punitive damages and
attorneys’ fees
On competing motions for summary judgment the
trial court DENIED Hughes’ motion, but GRANTED
summary judgment to First Acceptance.

4
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QUESTIONS PRESENTED
1.

Was a demand made at all? If a demand
was made, what were the terms of the
demand?
• Amount?
• Time limit?

2.
3.

What is the duty of the insurer under
these circumstances?
What evidence of punitive conduct?

QUESTIONS ANSWERED ?
• Was a demand made at all? If so what were the terms?
“It is apparent from a review of those letters that they, at the
very least, create genuine issues of material fact as to whether
Hong offered to settle her claims within the insured’s policy
limits and to release the insured from further liability, and
whether the offer included a 30–day deadline for a response.
Likewise, it is clear from a review of the record that there also
exist genuine issues of material fact as to whether First
Acceptance acted reasonably in responding to any such offer.”
Hughes v. First Acceptance Ins. Co. of Georgia, Inc., 343 Ga.
App. 693, 697, 808 S.E.2d 103, 107 (2017), cert. granted (June
4, 2018)
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QUESTIONS ANSWERED ?
2.

Duty of the insurer?
– Equal consideration of the insured?
• What if there are multiple claimants?
• Right to exhaust the limits

– Did the insurance company act reasonably in
responding?
– Compared to an ordinarily prudent insurer?

QUESTIONS ANSWERED ?
3. Evidence of Punitive Damages
– Punitive Damages may be awarded where it is proven
by clear and convincing evidence that the defendant’s
actions showed willful misconduct, malice, fraud,
wantonness, oppression, or that entire want of care
which would raise the presumption of conscious
indifference to consequences.
OCGA § 51–12–5.1 (b)
– Hughes deemed to have abandoned the claim, as he
failed to make any argument or cite to any evidence
supporting the claim

6
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OCGA 9-11-67.1 (effective July 1,
2013)
(1) The time period within which such offer
must be accepted, which shall be not less than
30 days from receipt of the offer;
(2) Amount of monetary payment;
(3) The party or parties the claimant or
claimants will release if such offer is accepted;
(4) The type of release, if any, the claimant or
claimants will provide to each releasee; and
(5) The claims to be released.

Is a Clear Offer to Settle a pre-requisite to a claim of bad faith?

• Was a clear offer to settle made in this case?
• How does the insurer know it can settle within
the limits without a clear offer?
• OCGA 9-11-67.1 (c) - Nothing in this Code
section is intended to prohibit parties from
reaching a settlement agreement in a manner
and under terms otherwise agreeable to the
parties.
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What is Equal Consideration to the interests of the insured where there are
multiple claimants?

• In this case, the demand on behalf of An and Hong was
not the first demand the insurer received. First
Acceptance received a policy limits demand from
another claimant. So what are the competing
interests?
• Number of claimants?
• Order in which the claims are received?
• Severity of injuries?
• Time for investigation?
• Does the Hughes decision motivate the insurer to settle
the first claim made for the policy limits in order to
protect itself from a bad faith claim?

SONJA R. TATE

FULCHER HAGLER, LLP
1 10TH Street, Suite 700
Augusta, GA 30901
706-724-0171
state@fulcherlaw.com
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Sonja R. Tate
Sonja was born in Forrest City, Arkansas but spent several years moving around the
Southeast. She lived in Lexington and Charleston before her family finally settled in Tega Cay,
South Carolina, where she graduated from Fort Mill High School in 1989. From there, she
traveled to Athens, Georgia to attend the University of Georgia, where she received her
undergraduate and law degrees in 1993 and 1996, respectively.
After graduating from law school, Sonja moved to Thomson, Georgia, where she clerked for the
Honorable E. Purnell Davis and Roger W. Dunaway, Jr. of the Toombs Judicial Circuit. She has
been with Fulcher Hagler LLP since August of 1999, becoming a partner in 2004. In that time,
Sonja has developed a varied litigation practice, trying cases involving personal injury, insurance
coverage, construction defects, contract disputes, fraud, premises liability, contested probate
matters and domestic disputes across Georgia and South Carolina. She’s also a strong advocate
of alternative dispute resolution and has recently become a registered neutral in general civil
mediation with the Georgia Supreme Court Commission on Dispute Resolution.
Sonja has been appointed a Community Member of the Georgia Regents University Conflict of
Interest Panel and is also an active member of The Church of the Most Holy Trinity Catholic
Church. In the past, Sonja has served as President of the Augusta Bar Association, the Toombs
Circuit Bar Association and on the Executive Board of the Young Lawyers of Augusta.
Currently, Sonja is a member of the Defense Research Institute, the Georgia Defense Lawyers
Association, and the Augusta Bar Association, where she serves the Augusta Bar Foundation.
Other activities include hiking and visiting our National Parks.
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DOING BUSINESS WITH THE FEDERAL GOVERNMENT:
2018 REVIEW OF THE FEDERAL FALSE CLAIMS ACT
I.

False Claims Act Overview.

In broad terms, the federal False Claims Act (“FCA”), codified at 31 U.S.C. §§
3729 – 3733, imposes civil liability upon a person that knowingly presents or causes
to be presented false or fraudulent claims for payment to the United States.
FCA § 3729(b)(1), defines the “knowing” requirement as: 1) actual knowledge;
2) deliberate ignorance of the truth or falsity of the information; or 3) reckless
disregard of the truth or falsity of the claim. Further, the FCA defines a “claim” as
“any request or demand, whether under a contract or otherwise, for money or
property … that is presented to an officer, employee, or agent of the United States or
is made to a contractor … if the money or property is to be spent or used on the
Government’s behalf or to advance a Government program …”1 In addition, the FCA
contains a “reverse false claims” section which imposes liability where one acts not to
get money from the government, but to avoid having to pay money to the
government.2 Although these general principles of liability appear straightforward,
there are a number of important intricacies and nuances in FCA jurisprudence.3
At this time, the FCA imposes liability for three times the damages the
government incurs as a result of the false claims, commonly referred to as “treble
damages,” plus a penalty of $5,500 to $11,000 per violation of the FCA. The FCA,
though, also provides for reduced damages if a court finds that the alleged violator
voluntarily came forward to self-report FCA violations.
The FCA may be enforced through affirmative civil enforcement actions
brought by the United States Government or through qui tam or “whistleblower” law
suits that are filed by private parties known as relators.
II.

2018 Department of Justice FCA Guidance.
A.

The “Granston Memo” Regarding Dismissal Under Section 3730(c)(2)(A)

A January 10, 2018 internal Department of Justice (“DOJ”) Memorandum,
now known as the “Granston Memo,” suggests that DOJ attorneys may take a more
1

31 U.S.C. § 3729(b)(2)(A).

2

See 31 U.S.C. § 3729(a)(1)(G).

See e.g. Universal Health Services v. United States ex rel. Escobar, 136 S. Ct. 1989
(2016).
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aggressive approach in reviewing and dismissing FCA qui tam cases pursuant to
Section 3730(c)(2)(A).4
Although the FCA allows a relator to bring suit on behalf of the government,
the DOJ retains the power to unilaterally dismiss a defendant or the entire suit.
Specifically, Section 3730(c)(2)(A) of the FCA grants the DOJ the power to dismiss
the claim, even over the objections of the relator:
The Government may dismiss the action notwithstanding
the objections of the person initiating the action if the
person has been notified by the Government of the filing of
the motion and the court has provided the person with an
opportunity for a hearing on the motion.
Even though the Granston Memo acknowledges that “it is important to be
judicious in utilizing section 3730(c)(2)(A),” the Memo directs prosecutors to consider
dismissal as “an important tool to advance the government’s interest, preserve
limited resources, and avoid adverse precedent.” The Memo further notes that the
“Department plays an important gatekeeper role in protecting the False Claims Act,
because in qui tam cases where [DOJ] decline[s] to intervene, the relators largely
stand in the shoes of the Attorney General.”
The Granston Memo further notes that The Granston Memo provides a nonexhaustive list of seven factors DOJ attorneys will now use to evaluate whether qui
tam suits should be dismissed:
(1) whether the complaint is facially lacking in merit, either because the
relator’s legal theory is inherently defective, or the relator’s factual allegations
are frivolous;
(2) whether the action duplicates a pre-existing government investigation and
adds no useful information, thus enabling the relator to receive an
unwarranted windfall;
(3) whether the relevant government agency has determined the action
threatens to interfere with an agency’s policies or the administration of its
programs and has recommended dismissal to avoid those effects;
(4) whether dismissal is necessary to protect the DOJ’s litigation prerogatives;
(5) whether dismissal will help to safeguard classified information;
Memorandum from Michael Granston, Director United States Department of
Justice, Commercial Litigation, Civil Fraud Section, to Commercial Litigation
Branch,
Fraud
Section
(January
10,
2018),
available
at:
https://assets.documentcloud.org/documents/4358602/Memo-for-EvaluatingDismissal-Pursuant-to-31-U-S.pdf.
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(6) whether expected costs of litigation are likely to exceed any expected gain;
and,
(7) whether there are issues, such as procedural errors, with the relator’s action
that frustrate the government’s effort to conduct a proper investigation.
The full significance of the Granston Memo is still being understood – the
factors listed are not surprising and not truly a shift in policy. The Memo, however,
is the first time that the factors have been enumerated and expressed as an
affirmative approach to dismissal.
B.

The “Brand Memo” Regarding Agency Guidance Documents

On November 16, 2017, United States Attorney General Jeff Sessions issued a
policy Memorandum prohibiting DOJ components from issuing “guidance documents
that purport to create rights or obligations binding on persons or entities outside the
Executive Branch,” without first undergoing the notice-and-comment rulemaking
requirements of the Administrative Procedures Act.5 As defined in the Sessions
Memo, “guidance documents” include “any Department statements of general
applicability and future effect, whether styled as guidance or otherwise that are
designed to advise parties outside of the federal Executive Branch about legal rights
and obligations falling within the Department’s regulatory or enforcement
authority.”6 Accordingly, DOJ components can no longer use guidance documents “as
a substitute for rulemaking and may not be used to impose new requirements outside
the Executive Branch.”7 “Nor should guidance create biding standard by which the
Department will determine compliance with existing regulatory or statutory
requirements.”8
Building on that November 16, 2017 Sessions Memo, on January 25, 2018,
then-Associate Attorney General Rachel Brand issued a Memorandum that expressly
limited DOJ’s Civil Component’s reliance upon agency guidance documents in

See Sessions Memo, p. 1, available at https://www.justice.gov/opa/pressrelease/file/1012271/download.

5

6

Id. at 2.

7

Id. at 1.

Id. However, the Sessions Memo continues to allow agencies to “use guidance and
similar documents to educate regulated parties through plain-language restatements
of existing legal requirements or provide non-binding advice on technical issues
through examples or practices to guide the application or interpretation of statutes
and regulations.” Id.
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affirmative civil action cases.9 First, the Brand Memo reiterates the core of the
Sessions Memo, stating that DOJ is prohibited from “using its guidance documents
to coerce regulated parties into taking any action or refraining from taking any action
beyond what is required by the terms of the applicable statute or lawful regulation.”10
Then, the Brand Memo goes beyond the Sessions Memo, stating that:
The principles from the [Sessions Memo] are relevant to
more than just the Department’s own publication of
guidance documents. These principles also should guide
the Department litigators in determining the legal
relevance of other agencies’ guidance documents in
affirmative civil enforcement …. Accordingly, effective
immediately for [affirmative civil action] cases, the
Department may not use its enforcement authority to
effectively convert agency guidance documents into
binding rules. Likewise, Department litigators may not
use noncompliance with guidance documents as a basis for
proving violations of applicable law in affirmative civil
action cases.11
The Brand Memo’s guidance for DOJ civil litigators has the potential to have
far-reaching consequences in the FCA context.
III.

2018 Significant Enforcement Actions and Settlements.

Overall, 2018 has continued the steady pace of FCA enforcement with DOJ
announcing more than $600 million in civil settlements and judgments so far this
year. Of note, the total recovery includes significant individual recoveries, some of
which are highlighted in the following cases:
-

9

On January 10, 2018, DOJ announced that a dental management company
and more than 130 of its affiliated dental clinics agreed to pay $23.9 million,
plus interest, to resolve allegations that they knowingly submitted false
claims for payment to state Medicaid programs for medically unnecessary
dental services performed on children insured by Medicaid. The United
States alleged that “between January 2009 and December 2011, [the civil
defendants’] offices located throughout 17 states knowingly submitted false
claims … for medically unnecessary pulpotomies (baby root canals), tooth

See Brand Memo, available at: https://www.justice.gov/file/1028756/download.

10

Id. at 1.

11

Id.
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extractions, and stainless-steel crowns.” The United States further alleged
that the “clinics routinely pressured and incentivized dentists to meet
production goals through a system that disciplined ‘unproductive’ dentists
and awarded ‘productive’ dentists with substantial cash bonuses based on
revue generated by the procedures they performed.” The government’s
investigation was initiated by five “whistleblower” lawsuits. As part of the
resolution, the whistleblower plaintiffs will receive approximately $2.4
million.12
-

On January 16, 2018, DOJ announced that Bassett Mirror Company agreed
to pay $10.5 million to resolve allegations that it violated the False Claims
Act by knowingly making false statements on customs declarations to avoid
paying antidumping duties on wooden bedroom furniture imported from the
People’s Republic of China. That settlement resolves a lawsuit filed under
the whistleblower provision of the False Claims Act in the Southern District
of Georgia, captioned United States ex rel. Wells v. Bassett Mirror Company,
Inc. et al., Civil Action No. 4:13-CV-000165. As part of that resolution, the
whistleblower will receive approximately $1.9 million.13

See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Dental Management
Company Benevis and Its Affiliated Kool Smiles Dental Clinics to Pay $23.9 Million
to Settle False Claims Act Allegations Relating to Medically Unnecessary Pediatric
Dental Services (Jan. 10, 2018), available at: https://www.justice.gov/opa/pr/dentalmanagement-company-benevis-and-its-affiliated-kool-smiles-dental-clinics-pay-239.
12

See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Bassett Mirror
Company Agrees to Pay $10.5 Million to Settle False Claims Act Allegations Related
to
Evaded
Customs
Duties
(Jan.
16,
2018),
available
at:
https://www.justice.gov/opa/pr/bassett-mirror-company-agrees-pay-105-millionsettle-false-claims-act-allegations-relating; see also Press Release, U.S. Attorney’s
Office for the Southern District of Georgia, Bassett Mirror Company Agrees to Pay
$10.5 Million to Settle False Claims Act Allegations Related to Evaded Customs
Duties (Jan. 16, 2018), available at: https://www.justice.gov/usao-sdga/pr/bassettmirror-company-agrees-pay-105-million-settle-false-claims-act-allegations.
This
case is a companion case to an earlier FCA Settlement alleging virtually identical
conduct by California-Base Z Gallerie LLC. See Press Release, United States
Attorney’s Office for the Southern District of Georgia, California-Based Z Gallerie
LLC Agrees to Pay $15 Million to Settle False Claims Act Suit Alleging Evaded
Customs Duties (Apr. 27, 2016), available at: https://www.justice.gov/usaosdga/pr/california-based-z-gallerie-llc-agrees-pay-15-million-settle-false-claims-actsuit.
13
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-

On March 7, 2018, DOJ announced that a hospital and a regional physician
cardiology practice have agreed to pay $20,750,000.00 to settle a False
Claims Act case which alleged that “they knowingly submitted claims to
Medicare and Medicaid programs that violated the Anti-Kickback Statute
and the Physician Self-Referral Law.”14 According to the Press Release,
“[t]he settlement resolves allegations brought in a whistleblower action
filed under the False Claims Act alleging that, from 1999 to 2010, [the
hospital] paid [the physician practice] up to $2 million per year under
twelve physician and administrative services arrangements which were
created to secure [the physician practice] patient referrals. [The hospital]
allegedly had no legitimate need for the services contracted for, and in some
instances the services either were duplicative or were not performed.15

-

On March 23, 2018, DOJ announced that Alere, Inc., a Massachusettsbased medical device manufacturer, and one of its subsidiaries have agreed
to pay $33.2 Million to “resolve allegations that Alere caused hospitals to
submit false claims to Medicare, Medicaid, and other federal healthcare
programs by knowingly selling materially unreliable point-of-care
diagnostic testing devices.”16

-

On April 12, 2018, DOJ announced that one of the largest nonprofit health
care systems in the country agreed to pay over $18 million “to settle
allegations that 12 of its hospitals in Arizona and Colorado knowingly
submitted false claims to Medicare by admitting patients who could have
been treated on a less costly outpatient basis.” 17

See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Pennsylvania
Hospital and Cardiology Group Agree to Pay $20.75 Million to Settle Allegations of
Kickbacks and Improper Financial Relationships (March 7, 2018), available at:
https://www.justice.gov/opa/pr/pennsylvania-hospital-and-cardiology-group-agreepay-2075-million-settle-allegations.
14

15

Id.

See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Alere to Pay U.S.
$33.2 Million to Settle False Claims Act Allegations Relating to Unreliable Diagnostic
Testing Devices (Mar. 23, 2018), available at: https://www.justice.gov/opa/pr/alerepay-us-332-million-settle-false-claims-act-allegations-relating-unreliable-diagnostic.
16

See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Banner Health
Agrees to Pay Over $18 Million to Settle False Claims Act Allegations (April 12,
2018), available at: https://www.justice.gov/opa/pr/banner-health-agrees-pay-over18-million-settle-false-claims-act-allegations.
17

UPDATE ON GEORGIA LAW
73 of 210

-

On May 10, 2018, DOJ announced that Mercy Health, “a nonprofit
organization based in Cincinnati that operates healthcare facilities in Ohio
and Kentucky, has agreed to pay the United States $14,250,000 to settle
allegations that it violated the False Claims Act by engaging in improper
financial relationships with referring physicians…”18 In essence, DOJ
alleged that Mercy Health was compensating physicians in amount that
exceeded the fair market value in exchange for referrals.19

-

On May 29, 2018, DOJ announced that the United States obtained a $114
million judgment against three individuals in the United States District
Court for the District of South Carolina for violating the FCA by
compensating physicians in exchange for patient referrals and by causing
two laboratories to bill federal healthcare programs for medically
unnecessary testing.20 The judgment followed a two-week jury trial in
Charleston, South Carolina, at the conclusion of which, the jury found the
Defendants liable for causing the submission of 35,074 false claims.21

-

On June 20, 2018, DOJ announced that Healogics, a Florida-based company
that manages nearly 700 hospital-based wound care centers, agreed to pay
up to $22.51 million “to settle allegations that it violated the False Claims
Act by knowingly causing wound care centers to bill Medicare for medically
unnecessary and unreasonable hyperbaric oxygen therapy.”22 In addition
to the FCA liability portion of the settlement, Healogics also entered into a

See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Ohio Hospital
Operator Agrees to Pay United States $14.25 Million to Settle Alleged False Claims
Act Violations Arising From Improper Payments to Physicians (May 10, 2018),
available
at:
https://www.justice.gov/opa/pr/ohio-hospital-operator-agrees-payunited-states-1425-million-settle-alleged-false-claims-act.
18

19

Id.

See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, United States
Obtains $114 Million Judgment Against Three Individuals for Paying Kickbacks for
Laboratory Referrals and Causing Claims for Medically Unnecessary Tests (May 29,
2018), available at: https://www.justice.gov/opa/pr/united-states-obtains-114million-judgment-against-three-individuals-paying-kickbacks.
20

21

Id.

See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Healogics Agrees to
Pay Up to $22.51 Million to Settle False Claims Act Liability for Improper Billing of
Hyperbaric Oxygen Therapy (June 20, 2018), available at:
https://www.justice.gov/opa/pr/healogics-agrees-pay-2251-million-settle-false-claimsact-liability-improper-billing.
22
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five-year Corporate Integrity Agreement with the Department of Health
and Human Services Office of Inspector General which includes a claims
review and a systems review by an independent third party.23

23

-

On July 9, 2018, DOJ announced that a family of integrated hospitals and
one of its subsidiaries, has agreed to pay over $14.7 million to resolve
allegations the it violated the FCA by submitting inflated or otherwise
ineligible claims for payment to federally funded healthcare programs.24
According to the DOJ Press Release, the providers’ claims “did not
sufficiently document the services to support the level of service billed,”
“lacked sufficient medical records to support the claim,” and submitted a
number of allegedly false billings.25

-

On August 2, 2018, DOJ announced that “William Beaumont Hospital, a
regional hospital system based in the Detroit, Michigan area, will pay $84.5
million to resolve allegations under the False Claims Act of improper
relationships with eight referring physicians, resulting in the submission
of false claims to the Medicare, Medicaid and TRICARE programs.”26
According to the DOJ Press Release, this “settlement resolves allegations
that between 2004 and 2012, Beaumont provided compensation
substantially in excess of fair market value and free or below-fair market
value office space and employees to certain physicians to secure their
referrals of patients in violation of the Anti-Kickback Statute and the Stark
Law, and then submitted claims for services provided to these illegally
referred patients, in violation of the False Claims Act.”27

Id.

See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Health Quest and
Putnam Hospital Center to Pay $14.7 Million to Resolve False Claims Act Allegations
(July 9, 2018), available at: https://www.justice.gov/opa/pr/health-quest-and-putnamhospital-center-pay-147-million-resolve-false-claims-act-allegations.
24

25

Id.

See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Detroit Area Hospital
System to Pay $84.5 Million to Settle False Claims Act Allegations Arising From
Improper Payments to Referring Physicians (Aug. 2, 2018), available at:
https://www.justice.gov/opa/pr/detroit-area-hospital-system-pay-845-million-settlefalse-claims-act-allegations-arising.
26

27

Id.
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-

On September 25, 2018, DOJ announced that a U.S. hospital chain formerly
headquartered in Naples, Florida, will pay over $260 million to resolve
criminal charges and civil claims that it “knowingly billed government
health care programs for inpatient services that should have been billed as
outpatient or observation services, paid remuneration to physicians in
return for patient referrals, and submitted inflated claims for emergency
department facility fees.”28 In addition, “[a]s part of the criminal resolution,
[the U.S. hospital chain] entered into a three-year Non-Prosecution
Agreement (NPA) with the Criminal Division’s Fraud Section in connection
with a corporate-driven scheme to defraud Federal health care programs by
unlawfully pressuring and inducing physicians serving [the] hospitals to
increase the number of emergency department patient admissions without
regard to whether the admissions were medically necessary.”29

See Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice, Hospital Chain Will
Pay $260 Million to Resolve False Billing and Kickback Allegations; One Subsidiary
Agrees
to
Plead
Guilty
(Sept.
25,
2018),
available
at:
https://www.justice.gov/opa/pr/hospital-chain-will-pay-over-260-million-resolvefalse-billing-and-kickback-allegations-one.
28

29

Id.
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C. Troy Clark
Location: Augusta, GA
Telephone: 706.434.8799
Email: tclark@crowderstewart.com
Troy Clark, a partner at Crowder Stewart LLP, is a trial and appellate
lawyer who specializes in complex civil and business litigation, white-collar
criminal defense, and state and federal appeals.
Prior to joining Crowder Stewart LLP, Troy served for more than five years as an Assistant United
States Attorney for the Southern District of Georgia. As a federal prosecutor, Troy led grand
jury investigations and criminal prosecutions in all areas of complex white-collar crime, including
government procurement and contract fraud, public corruption, bank fraud, mail and wire fraud,
money laundering, tax crimes, healthcare fraud, environmental crimes, and corporate misconduct.
Troy worked closely with various federal agencies and with civil and administrative regulators in
parallel proceedings. During his tenure as an AUSA, Troy appeared as lead counsel in hundreds of
court proceedings and litigated evidentiary, plea, and sentencing hearings. Importantly, Troy gained
invaluable trial experience through trying, and winning, a significant number of federal jury trials. In
addition to his trial work, Troy represented the United States in post-conviction proceedings and
appellate work before the Eleventh Circuit Court of Appeals. For his work in securing convictions in
complex white-collar and multi-defendant cases, Troy received recognition from the United States
Attorney’s Office and numerous law enforcement agencies.
Earlier in his career, Troy practiced with one of the oldest and most respected law firms in Georgia.
While there, Troy represented clients in a wide range of civil and business litigation matters, including
business torts, contract and commercial disputes, employment disputes, business fraud cases, business
governance and financial disputes, class actions, and other complex civil litigation.
Troy and his wife, Nicole, live in Evans, Georgia and both are actively involved in their church and
community. They attend the Central Church of Christ where Troy serves as a Sunday school teacher
and Care Group Leader. In addition, Troy is a graduate of Leadership Columbia County and a past
member of its Steering Committee, working to organize and facilitate successive leadership classes.
Further, Troy is a graduate of Georgia Young Game Changers, a state-wide “leadership action program
that brings together 50 of Georgia’s brightest minds under the age of 40, to help solve persistent
challenges of one Georgia community.” Outside of his leadership roles, Troy is involved with many
other community organizations, including Kiwanis Club and The Augusta Training Shop.
Areas of Practice:
» Complex Civil and Business Litigation
» Whistleblower / Qui Tam
» White Collar Criminal Defense
» Compliance and Internal Investigations
» Healthcare
» Federal Tort Claims Act
» Administrative Proceedings
» State and Federal Appeals
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Bar Admissions:
» U.S. Court of Appeals for the Eleventh Circuit
» U.S District Court for the Northern District of Georgia
» U.S District Court for the Middle District of Georgia
» U.S District Court for the Southern District of Georgia
» Georgia
» Tennessee (Inactive)

Education:
J.D., magna cum laude, The Walter F. George School of Law at Mercer University
» Graduated 3rd in Class
» Mercer Law Review
» Student Member, Bootle Inn of Court
» Brainerd Currie Honor Society
B.A., magna cum laude, Freed-Hardeman University
» Honors College Scholar
» Alpha Chi Honor Society
Past Employment Positions:
Assistant United States Attorney, Southern District of Georgia
Associate, HunterMaclean, Savannah, Georgia
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UPDATE ON CRIMINAL LAW
Kimberly W. Wilder, Davis Chapman & Wilder
LLC, Augusta
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Criminal Law Updates
Presented By: Kimberly W. Wilder
Davis, Chapman, and Wilder, LLC, Augusta, Georgia
1. Behavioral Incentive Date
a. O.C.G.A. 17-10-1: When a defendant is convicted of felony offenses, has no prior
felony conviction, and the court imposes a sentence of probation, not to include a
split sentence, the court shall include a behavioral incentive date in its sentencing
order that does not exceed three years from the date such sentence is imposed.
b. Mays v. State, 345 Ga. App. 562, 814 S.E.2d 418 (April 25, 2018): Following
guilty pleas to aggravated assault and related offenses under the first offender act,
trial court properly declined to include a behavioral-incentive date in the sentence.
“The plain language of O.C.G.A. 17-10-1(a)(1)(B) provides that it applies ‘when
a defendant is convicted of felony offenses.’ Because Mays was sentenced as a
first offender, he was not convicted of any felony offenses.”
2. Amendments Effective 2018
a. O.C.G.A. 16-5-46: Trafficking a person for labor or sexual servitude.
Amendment expands the offense of trafficking of individuals for sexual servitude
to include the act of patronizing.
b. O.C.G.A. 16-8-12 (B): Penalties for Theft.
“If the property which was the subject of the theft offense was a destructive
device, explosive, or firearm, by imprisonment for not less than one year nor more
than ten years; provided, however, that upon a second or subsequent conviction,
by imprisonment for not less than five nor more than ten years.”
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c. O.C.G.A. 16-11-131 (b): Convicted felons, possession of firearms prohibited.
“Any person who is on probation as a felony first offender pursuant to Article 3 of
Chapter 8 of Title 42, who is on probation and was sentenced for a felony under
subsection (a) or (c) of Code Section 16-13-2, or who has been convicted of a
felony by a court of this state or any other state; by a court of the United States
including its territories, possessions, and dominions; or by a court of any foreign
nation and who receives, possesses, or transports any firearm commits a felony
and, upon conviction thereof, shall be imprisoned for not less than one year nor
more than ten years; provided, however, that upon a second or subsequent
conviction, such person shall be imprisoned for not less than five nor more than
ten years; provided, further, that if the felony for which the person is on probation
or has been previously convicted is a forcible felony, then upon conviction of
receiving, possessing, or transporting a firearm, such person shall be imprisoned
for a period of five years.”
d. O.C.G.A. 16-11-40: Use of emergency exits by shoplifters.
The amendment creates the offense of using an emergency exit door after having
shoplifted.
e. O.C.G.A. 16-5-102.1: Trafficking a disabled adult, elder person, or resident.
Creates the offense of trafficking disabled adults, elder persons, and residents of
long-term care facilities.
f. O.C.G.A. 16-11-113: Solicitation of dealer to convey a firearm to non-buyer;
knowingly and intentionally providing a firearm to felons.
This new law prohibits the knowing transfer of a firearm to felony first offenders
and those convicted of a felony in another state. Any person who is found guilty
of this offense shall be punished by imprisonment for not less than one year nor
more than five years; provided, however, that upon a second or subsequent
conviction, such person shall be punished by imprisonment for not less than five
nor more than ten years.
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3. Case Law Updates
a. State v. Orr, 345 Ga. App. 74, 812 S.E.2d 137 (2018).
Following conviction for family violence battery and related offenses, trial court
properly granted the motion for new trial based on Mallory violation.
In her closing, the prosecutor argued, “[Orr] wants to now claim self-defense. I
find that particularly convenient. He never told the story [of his wife’s attack on
him] to the police, never once said: ... I’m the victim here. She came at me with
an ashtray. I submit to you that this is something [Orr] made up because he has an
interest in the outcome of this case.”
b. Spencer v. State, 302 Ga. 133, 805 S.E.2d 886 (2017).
DUI conviction reversed; the trial court erred by admitting officer’s testimony
correlating HGN clues to likely blood alcohol content.
At trial, the solicitor-general asked the officer if he noticed a correlation between
four out of six clues on the HGN test and a blood alcohol or breath alcohol
content that would be in a person's system. In response, the officer testified that,
based on his training and experience, “four out of six clues indicates an alcohol
concentration equal to or great than a .08.” Applying the Harper standard, the
court held that an estimate of blood alcohol content based on horizontal gaze
nystagmus test alone, without sufficient evidence to establish the scientific
validity or reliability of any correlation, is not permitted.
c. McCoy v. State, 303 Ga. 551, 814 S.E.2d 319 (2018).
Defendant’s DUI conviction, which stemmed from a roadblock stop, affirmed.
Defendant challenged the validity of the roadblock on the grounds that the State
failed to show that the officer’s training and experience was sufficient to qualify
him to make the initial determination as to which motorists should be given filed
sobriety tests. “The questions that the LaFontaine analysis answers is not the
validity of a Terry stop following a roadblock, it is the constitutionality of the
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roadblock itself. However, the fifth LaFontaine factor does not assist in the
determination of whether a roadblock is constitutional, as that determination need
only be made by application of the first four factors and the separate Edmond test.
We therefore disapprove the fifth LaFontaine factor, directing courts reviewing
roadblock stops to instead consider, if challenged, whether the screening officer
had reasonable, articulable suspicion to refer the defendant for further detention
and field tests.”
d. Kemp v. State, 303 Ga. 385, 810 S.E.2d 515 (2018).
Malice murder and related convictions affirmed.
A jailhouse informant testimony about co-defendant Watkins’ statements were
admitted as they were made in the course of the defendant’s conspiracy. Although
the crime in question was complete before Watkins’ statements, the defendants
and the informant were all members of the Gangster Disciples. As a result, the
trial court properly concluded that the State made a sufficient showing that
Watkins’ statements were made in the course of a conspiracy. Under O.C.G.A.
801 (d)(2)E), narrative of past events is admissible if they serve some present
purpose in the conspiracy. Statements that promote cohesiveness among, or
provide reassurance to, other conspirators are made in furtherance of a
conspiracy.
e. Goodrum v. State, 303 Ga. 414, 812 S.E.2d 220 (2018).
Felony murder and related convictions confirmed; defendant acquiesced in his
trial counsel’s waiver of his claimed right to be present when the trial court
dismissed a seated juror.
After closing arguments, the trial court met with counsel and the juror, outside the
defendant’s presence. It was determined that the juror was a convicted felon and
the court excused him. After verdict and sentencing, the court made a complete
record of its findings in defendant’s presence. Defendant did not express any
concern at that time and no objections were made. Defendant acquiesced in his
trial counsel's waiver of his claimed right to be present when trial court dismissed
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juror after in-chambers discussion following closing argument in murder trial, and
thus, his state constitutional right to be present at all critical stages of the
proceedings was not violated.
f. White v. State, 302 Ga. 806, 809 S.E.2d 749 (2018).
Convictions for malice murder, felony murder, and possession of a firearm during
the commission of a crime affirmed.
At the hearings on the motion for new trial, the defendant argued that he was
deprived of his constitutional right to be effectively present at trial because he was
unable to hear due to the poor acoustics in the courtroom. “Violations of this due
process right are presumed prejudicial, and, absent a waiver by the defendant,
require a new trial.” At trial, however, the defendant did not object or move for a
mistrial on that ground. As the Court of Appeals has held specifically with regard
to a complaint concerning unacceptable acoustics in the courtroom, a defendant
must make an objection at trial. See Jones v. State, 190 Ga.App. 416, 418 (3)(b),
379 S.E.2d 189 (1989).” Accord, Neale v. State, 344 Ga.App. 488, 810 S.E.2d 621
(2018) (“At no time did Neale or his attorney inform the trial court that he could
not hear the pretrial proceedings.”)
g. Thompson v. State, A18A1254, 2018 WL 3454741 (2018).
Convictions for trafficking in cocaine, possession of cocaine with intent to
distribute, possession of a Schedule I controlled substance with intent to
distribute, and possession of marijuana with intent to distribute affirmed.
In addition to evidence of other prior drug convictions, the State sought to
introduce evidence that Thompson was previously convicted of possession of
cocaine with intent to distribute and obstruction. The State also sought to
introduce evidence of the circumstances of the prior arrest which led to those
convictions; specifically, the State sought to introduce testimony from the
arresting officer regarding Thompson’s obstructive and violent conduct once
police confronted and attempted to arrest him. The trial court abused its discretion
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when it allowed the State’s witness to testify regarding the ensuing pursuit and
altercation stemming from the prior arrest.
h. King v. State, A18A0182, 2018 WL 3031933 (2018).
Aggravated child molestation and sexual battery convictions reversed.
The State presented evidence that King pleaded guilty to aggravated criminal
sexual abuse under an Illinois statute which consists of an act of sexual
penetration or sexual conduct with a victim who is at least 13 years of age but
under 17 years of age. The State only introduced evidence of the indictment,
which charged the offense of aggravated criminal sexual abuse by alleging that
King “committed an act of sexual penetration with [the victim], who was at least
13 years of age but under 17 years of age, said act involving the penis of the
defendant and the vagina of [the victim].” Importantly, the State presented no
evidence during trial as to the specific age of the Illinois victim, providing instead
only the alleged age range via the indictment. This evidence failed to show that
the Illinois offense, as alleged in the indictment, would have been a crime in the
State of Georgia since the age of consent in Georgia is 16.
i. Smith v. State, 302 Ga. 717, 808 S.E.2d 661 (2017).
The trial court’s actions requiring to the jury to continue deliberating and the use
of the Modified Allen charge were not coercive.
Modified Allen charge: “The verdict must represent the considered judgement of
each juror. In order to return a verdict, it is necessary that each juror agree thereto.
Your verdict must be unanimous. It is your duty as jurors to consult with one
another and to deliberate with a view to reaching an agreement if you can do so
without violence to individual judgment. Each of you must decide the case for
yourself, but do so only after an impartial consideration of the evidence with your
fellow jurors. In the course of your deliberations, do not hesitate to re-examine
your own views, and change your opinion if convinced it is erroneous, but do not
surrender your honest conviction as to the weight or effect of evidence solely
because of the opinion of your fellow jurors or for the mere purpose of returning
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a verdict. You are not partisans. Your sole interest is to ascertain the truth from
the evidence in the case.”
j.

Carr v. State, S18A0100, 2018 WL 3014464 (2018).
Although a 90-day evaluation period for competency was an unreasonable delay
in this case, the automatic detention required by O.C.G.A. 17-7-130(c) was found
to violate due process.
Defendant was charged with rape, aggravated sexual battery, two counts of child
molestation, and criminal attempt to commit a felony, and found mentally
incompetent to stand trial. The trial court directed Carr to be transferred to the
Department of Behavioral Health and Development Disabilities within 90 days to
evaluate whether Mr. Carr could be restored to competency in the foreseeable
future. O.C.G.A. 17-7-130(c) does not include express time limits for each of the
several steps required to complete the statutory process governing mental
evaluations. In determining what duration of confinement is reasonable, the court
should consider the total time of detention and whether the amount of time spent
at a particular challenged step is unreasonable. Each step of the process should
only last only as long as reasonably necessary to serve the State’s legitimate
purpose of accurately determining the likelihood of the defendant’s attaining
competency. No matter how short the duration of the detention, if the nature of
the confinement is not reasonably related to the government’s purpose of
accurately evaluating the individual defendant’s potential to attain competency,
the detention is unconstitutional. Furthermore, O.C.G.A. 17-7-130(c) violates due
process by requiring detention of every incompetent defendant charged with a
violent offense. Due process requires an individualized determination for whether
detention is required. The court should consider all relevant evidence and make a
finding as to whether the evaluation should be conducted on an inpatient or
outpatient basis. A defendant who is not already detained should be committed
only if the court finds that such confinement is reasonably related to the purpose
of accurately evaluating whether that defendant can attain competency.
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Kimberly Wilder
CONTACT
Tel: 706-200-1578
kwilder@dcwattorneys.com
AREAS OF PRACTICE
Criminal Defense
Family Law
Personal Injury
Mediation
EDUCATION
J.D., University of Georgia, School of Law School, 2011
A.B., Journalism & Mass Communication, University of Georgia, 2008
Kimberly Wilder is an experienced trial lawyer in Augusta, Georgia who has defended over 1,000
felony and misdemeanor cases in Juvenile, State, and Superior Courts throughout Georgia.
She has built her reputation as an attorney who strives to achieve the best results for all clients through
dedicated, diligent, and attentive representation. Kimberly believes that early action in a case lays the
groundwork to produce the best outcomes for her clients. She has employed this approach in a variety
of criminal cases, to include:
DUI
Reckless Driving
Obstruction of an Officer
Aggravated Assault
Domestic Violence

Probation Violations/Revocations
Cruelty to Children
Sex Crimes
Possession of a Firearm
Vehicular Homicide

Theft by Taking
Murder
Possession of Drugs

As a registered mediator, she has successfully settled a wide variety of contentious civil cases. She is
also accredited through the Office of General Counsel for the U.S. Department of Veterans Affairs to
represent veterans in the preparation, presentation, and prosecution for VA benefits.
Kimberly was born and raised in Augusta, Georgia. She received her undergraduate degree from the
University of Georgia in 2008. In 2011, she graduated from the University of Georgia School of Law
where she excelled in Moot Court. She competed in numerous nationwide competitions and was
awarded best overall advocate in a prestigious national moot court competition. After completing law
school, Kimberly returned home to Augusta to practice law.
Kimberly is an active member of the Augusta Bar Association, Young Lawyers of Augusta, Augusta
Youth Development Campus Great Debaters Program, GABWA, and various other community
programs.
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DOMESTIC RELATIONS
Brian T. Mirshak, Law Offices of Mirshak & Smith,
Augusta
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ESTATE PLANNING
J. Daniel Rhodes, Rhodes Law Firm PC, Augusta
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Estate Planning
Update
J. DANIEL RHODES
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Rhodes Law Firm, P.C.
J. Daniel Rhodes (GA & SC)
Partner
Rhodes Law Firm, PC
Areas of Practice:
Tax and Estate Planning
Long Term Care Planning
Business Planning
Charleston School of Law – J.D. 2014
University of Georgia - B.B.A. 2011
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Overview
•

Common Issues during the Estate Administration process
•
Loss of Knowledge
•
Beneficiary Designations

•

Updates in the Law
•
Estate and Gift Tax Credit (Unified Credit)
•
Property Power of Attorney

Common Issues During Estate Admin
Loss of Knowledge:
• Asset Information
• Direct Deposits/Auto Bill Pay
• Passwords
•

Recommendations
•
Collect asset information when drafting estate plan
•
Review and update asset information with client periodically
•
Encourage clients to keep a list of recurring transactions on
their accounts
•
Encourage clients to keep a list of passwords readily available
to family members – or use a password keeper.

2
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Common Issues During Estate Admin
Beneficiary Designations:
• Beneficiary Designation assets are controlled by the Beneficiary
Designation – NOT the estate plan documents
• Clients often do not update beneficiary designations when life events
occur, or even when they update their estate plan
• Tax implications for certain types of assets
•

Recommendations
•
Understand what types of assets client has.
•
Make written recommendations to clients on how to tie
beneficiary designations to their estate plan.
•
Encourage clients to review beneficiary designations
periodically.

Updates in the Law
Estate and Gift Tax Credit (Unified Credit):
• Current Credit amount: $11.18 million per person
• This law will sunset after the 2025 tax year
• Portability: Surviving spouse can port any unused credit for their use
at the second death. (Requires Estate Tax return)

3
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Updates in the Law
State Statutory Durable Property Power of Attorney:
Recommended Change in “Special Instructions”: #1
“__________ (Initial)
This instrument hereby expressly revokes all
powers of attorney heretofore made by me and including any Financial
Durable Power of Attorney heretofore made by me.”

Updates in the Law
State Statutory Durable Property Power of Attorney:
Recommended Change in “Special Instructions”: #2
“__________ (Initial)
I give my Agent the power to establish and
maintain any trust with my assets for my benefit or for the benefit of my
issue, any other dependents of mine or any other beneficiaries included in
my existing estate plan at the time this Power of Attorney was granted.”
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Updates in the Law
State Statutory Durable Property Power of Attorney:
Optional Change in “Special Instructions”:
“__________ (Initial) This Power of Attorney shall not be effective until such as I am
deemed incapacitated. For the purposes of this document, incapacity shall be
synonymous with in competency and disability. Determination of incapacity shall be
based upon the provisions and directions of the following: For all purposes under this
Power, a person shall be deemed "incapacitated" if and so long as (i) a court of
competent jurisdiction has made a finding to that effect or a guardian or conservator of
the person, or estate of any person, duly appointed by a court of competent jurisdiction
is serving; or (ii) upon certification by two licensed physicians a person is unable to
properly care for such person or such person's property, which certification shall be
made by each physician in a written declaration under penalty of perjury.”

Questions?
J. Daniel Rhodes
drhodes@rhodeslawfirmpc.com
706-724-0405
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Rhodes Law Firm, PC
Attorneys at Law
3938 Washington Rd. Augusta, GA 30907
550 Silver Bluff Road Suite 400, Aiken, SC 29803
Phone 706-724-0405 | Fax 706-724-0470
info@rhodeslawfirmpc.com www.GoRhodesLaw.com

Aubrey C. Rhodes, Jr. (Ga. & S.C.)
arhodes@rhodeslawfirmpc.com
J. Daniel Rhodes (Ga. & S.C.)
drhodes@rhodeslawfirmpc.com
A. Colby Bouchillon (Ga.)
cbouchillon@rhodeslawfirmpc.com

J. Daniel Rhodes
General Information:
Daniel is Partner at Rhodes Law Firm, PC, and primarily focuses on Estate Planning
and Business Planning law. He is an Augusta native, and attended Augusta State
University for one year before transferring to The University of Georgia to earn a
Bachelor of Business Administration in Business Management from the Terry
College of Business in 2011. Daniel then went on to the Charleston School of Law
to earn a Juris Doctor degree in 2014, with the primary focus on tax and estate
planning law. Daniel is an Eagle Scout and is actively involved in the Scout
community as an Executive Board Member for the local Georgia-Carolina Council
of the Boy Scouts of America. Daniel is also actively involved in the Rotary Club
of Augusta.
Educational Background:
• Juris Doctor (JD), Charleston School of Law, 2014
• Bachelors of Business Administration (BBA), Terry College of Business, The University of
Georgia, 2011
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RECENT
DEVELOPMENTS IN
BANKRUPTCY:
PROTECTING YOUR CLIENT AND YOUR FEES
Presented by:
Zane P. Leiden
Leiden & Leiden, P.C.
330 Telfair Street
Augusta, GA 30901
leidenandleiden.com

AUTOMATIC STAY
Operates as to all entities
Prohibits enforcement or continuation of any attempt to assess, collect or recover a claim from
the debtor or property of the estate
Intentional violations of automatic stay can result in payment of damages, attorney’s fees and
other costs
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EXCEPTIONS TO AUTOMATIC STAY
Criminal law

- Commencement or continuation of criminal proceeding against debtor

Family law
-

establishment of paternity
-obtaining order for DSO or modification of DSO
-custody/visitation
divorce – unless property division is an issue
collection of DSO from non-estate property

RELIEF FROM AUTOMATIC STAY
For cause
Abstention

- case can be dismissed or proceedings can be suspended if the interest of creditor(s) and debtor would
better be served
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THE BANKRUPTCY ESTATE
All legal or equitable interests of the debtor as of the filing date
Rents or proceeds generated from estate property after the case is filed
Property interest acquired by debtor from inheritance, divorce property settlement agreement
or life insurance within 180 days after the filing of the petition
Chapter 13

- any property that would have been estate property at the time of filing that is acquired at any time
during the Chapter 13 case

Questions
3
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GENERAL BANKRUPTCY INFORMATION
The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 requires that an individual
must participate in credit counseling with a credit counseling agency that is certified by the United
States Trustee of the district in which the consumer resides. The case commences with the filing
of a bankruptcy petition. The petition includes statements regarding assets, debts, income and
expenses. It also discloses information about any property transfers. Once the petition is filed with
the court, the automatic stay is invoked and the Bankruptcy Court issues a Notice of Bankruptcy to
all scheduled creditors. The creditors are notified that they cannot attempt to collect their debts in
any manner – this includes letters, phone calls, lawsuits, garnishments, repossession or foreclosure.
Any creditor who ignores the Notice of Bankruptcy faces potential sanctions and fees.
The debtor in a Chapter 7 or Chapter 13 bankruptcy case is required to attend a Meeting of
Creditors, which is scheduled approximately 30-45 days after the case is filed. The purpose of the
Meeting of Creditors is for the debtor to be questioned under oath about the bankruptcy petition
which they have filed, and any property which they own. The meeting is presided over by the
bankruptcy trustee, and creditors are invited to attend. The meeting can be continued as necessary
for the case trustee to investigate assets, and obtain additional information. In Chapter 13 cases, an
additional Confirmation Hearing is scheduled in addition to the Meeting of Creditors. The purpose
of the Confirmation Hearing is to approve the debtor’s proposed plan of reorganization, which will
require a showing by the debtor that their plan is feasible and filed in good faith. Creditors are
allowed to object and be heard in opposition of plan confirmation.
CHAPTER 7 BANKRUPTCY
Chapter 7 Bankruptcy allows a Debtor to “discharge”, or eliminate, their liability on certain debts.
An individual who does not have any non-exempt equity in real property or personal property,
and does not have an excess of monthly income, is usually a good candidate for a Chapter 7 case.
But to best understand how a Chapter 7 Bankruptcy works, it is important to know how debts are
classified.
An “unsecured debt” is a debt that does not have collateral, such as a credit card account, medical
bill, personal loan, or repossession deficiency. A Chapter 7 allows a Debtor to discharge these
types of debts. However, there are certain types of “unsecured debt” which have been afforded
special protection by Congress, meaning that they cannot be discharged in a Chapter 7 case.
These protected or “non-dischargeable” debts include educational loans, taxes, and domestic
support obligations.
The most common types of “secured debts” would be home mortgages, car loans, and furniture
accounts. A Chapter 7 debtor may choose to keep, or “reaffirm”, on a secured debt in order to
retain the collateral. On the other hand, the debtor has the right to “surrender” the collateral and
discharge the debt if they are unwilling or unable to make the payments in the future. While the
creditor still has the right to foreclose or repossess the surrendered property, they are not
permitted to hold the Debtor responsible for any deficiency balance which may still be owed after
the house or car is resold.
The debtor in a Chapter 7 bankruptcy can also avoid any judgment liens that have been obtained
against their property. However, the liens are not automatically avoided due to the bankruptcy
filing, and require the filing of a separate motion in the Bankruptcy Court to have the liens
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stricken. Some bankruptcy law firms will file the lien avoidance orders for the debtors, and others
will provide those orders directly to the debtors if they should become necessary in the future.
In a Chapter 7 bankruptcy, the debtor’s assets are determined as of the date that the case is filed,
with one exception. If the debtor acquires an interest in an inheritance within 180 days of the case
filing, that inheritance can also become property of the bankruptcy estate. Keep in mind that
“assets” would include any contingent or disputed claims that may be in existence, such as claims
for personal injury, medical malpractice, products liability, or any other claim which would give
the debtor the right to compensation. Failure to identify assets in a Chapter 7 filing can either lead
to the loss of the claim under an estoppel theory, or forfeiture of the asset to the Chapter 7 trustee
with the loss of any exemptions.
Plaintiff practice pointer – Always, always ask if your potential client is in an active bankruptcy
case, or has filed a bankruptcy case.
Probate practice pointer - Always, always ask if your potential heirs are in an active bankruptcy
case, or have filed a bankruptcy case.
Real estate practice pointer – If you come across a judgment lien, find out if the
seller/refinancer has filed a bankruptcy case and if the lien was avoided.
Family law practice pointer – Make absolutely sure that you are attempting to collect a
“domestic support obligation” before proceeding against a debtor without seeking stay relief.
CHAPTER 13 BANKRUPTCY
A Chapter 13 bankruptcy is usually recommended in a situation where an individual is facing
foreclosure of real estate and/or the repossession of an automobile. Additionally, a Chapter 13
may be preferred option for an individual who has debts that cannot be eliminated in a Chapter 7
bankruptcy, such as some taxes and/or student loans. Finally, a Chapter 13 may be an option to
allow a consumer to protect assets which may not be exempt in a Chapter 7 bankruptcy.
Consumers are required to submit to a “means test” to determine their eligibility for a bankruptcy.
If this test demonstrates that there is excess income, then the Bankruptcy Court can compel a
debtor to file a Chapter 13 case, where they would repay all or a portion of their debts over a five
year period.
Unlike a Chapter 7 case, the debtor in a Chapter 13 submits to a court-supervised repayment plan
that will last between 3 to 5 years. If a debtor is employed, their Chapter 13 payment will be
deducted from their pay. Debtors who are self-employed, or on fixed income, will have to make
the monthly Chapter 13 payment on their own. Upon successful conclusion of the repayment
plan, the debtor will receive a “discharge” of any unsecured debts. In addition, any secured debts
(other than mortgages) will be satisfied, and the liens cancelled. However, the discharge order
will not be entered if the debtor has failed to complete a personal financial management class
during their case. Likewise, any debtor who has an ongoing domestic support obligation – such
as the payment of alimony or child support – must submit a certification that they are current on
that obligation. The issuance of the discharge order means that the case is concluded and the
debtor is no longer under the jurisdiction of the Bankruptcy Court.
In a Chapter 13 case, the Bankruptcy Court does not issue a separate order avoiding judicial liens,
as it does in a Chapter 7 case. The lien avoidance language is actually included in the Discharge

2

UPDATE ON GEORGIA LAW
107 of 210

Order, and most judgment creditors will require a copy of the Chapter 13 plan, Confirmation
Order, and Discharge, before they release a judgment lien.
Unlike a Chapter 7 case, assets of the Chapter 13 bankruptcy estate can include any monetary
recovery or property acquisition that the debtor obtains during the duration of the Chapter 13
bankruptcy. Additionally, settlement of any such claims while the Chapter 13 case is pending will
require Bankruptcy Court approval. In order to secure court approval for a pre-petition or postpetition claim, the plaintiff attorney must be approved as counsel for the claim, the debtor’s
schedules must be amended to list the claim and exempt it, if possible. The plaintiff attorney and
the debtor must then appear at the hearing, so that the court can verify the terms of the settlement
and the debtor’s understanding of the terms. Any funds – after payment of attorney’s fees and
costs – above what the debtor is allowed to exempt will have to be turned over to the Chapter 13
trustee for distribution to unsecured creditors.
Plaintiff practice pointer – Always, always ask if your potential client is in an active bankruptcy
case, or has filed a bankruptcy case. Coordinate with the Debtor’s attorney to make sure that the
schedules are amended when the claim arises (to protect your right to bring the claim) and then
re-amended when the case is settled and the recovery is finalized.
Real estate attorney practice pointer – Make sure your client has not received a Notice of
Bankruptcy before you cry off that foreclosure!
Family law practice pointer – Do you represent an ex-spouse trying to collect delinquent child
support/alimony obligations? If the reluctant payor is in a Chapter 13 case, they have plenty of
incentive to get it caught up, or risk loss of discharge of their case.
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WHEN SHOULD AN INDIVIDUAL CONSIDER FILING FOR BANKRUPTCY?
This is a common question that I am asked, sometimes by potential clients, but more often by
attorneys, friends and family of individuals who are in financial trouble, but don’t know at what point it is
appropriate to make the recommendation to meet with a bankruptcy attorney. As most bankruptcy
attorneys offer free consultations, with no obligation to retain, there is no financial obstacle to seeking
bankruptcy advice for most consumer cases. After 25 years of bankruptcy practice, I have compiled the
following warning signs of impending financial distress, which should suggest a meeting with a
bankruptcy attorney. I have classified the warning signs into three categories: mild, moderate and urgent.
If you recognize several of the mild and moderate warning signs, or just one of the urgent warning signs,
then it would be a wise idea to recommend that your client/friend/family member meet with a bankruptcy
attorney to consider their options.
WARNING SIGNS
MILD WARNING SIGNS:
-

Using credit cards for “survival debt”, such as groceries, gas or prescriptions.
Carrying over balances on credit cards to the following month, if you have traditionally paid them
off each month.
Obtaining credit card cash advances to pay utilities or secured debt.
Frequently utilizing overdraft protection on checking accounts.
Considering a consolidation loan to pay off credit card debt.
Resuming the use of credit cards after they have been paid off in a loan consolidation.
Running a month behind on the payment of secured debts, such as house payments and car
payments.
Paying a portion of monthly utility bills, rather than the full amount.
Borrowing against your 401(k) or retirement plan.
Changing your income tax withholdings to allow for more monthly disposable income to satisfy
creditors.
Gradually depleting your savings to meet monthly obligations.

MODERATE WARNING SIGNS
-

Experiencing stress, sleeplessness or other medical problems because of financial concerns.
Arguing with your spouse or partner over finances.
Hiding or failing to disclose negative financial information to your spouse or partner.
Receiving collection letters and phone calls.
Being more than 2 months behind on an automobile payment.
Being more than 2 months behind on a mortgage payment.
Obtaining “payday” or other short-term, high-interest loans.
Pawning your car title.
Not filing income tax returns because of the inability to pay the taxes that are due.
Using loan proceeds for other than their intended purposes, i.e. using student loans to pay car
payments, house payments, and other bills.
Divorce or separation.
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URGENT WARNING SIGNS
-

Receipt of a lawsuit or wage garnishment.
Notice of a potential or pending foreclosure.
Being more than 3 months behind on an automobile payment.
Notice of a tax levy.
Seizure of your bank or credit union account.
Termination from your employment.
Any long-term or permanent reduction in income.
Having utilities cut off due to non-payment.

While this list is not exclusive, it is safe to say that at least one – if not many more – of these warning
signs are evident leading up to any bankruptcy filing. If you recognize some of the mild warning signs in
a client, then there is time to recommend that they sit down, draft a budget, and see what steps can be
taken to prevent the mild warning signs from progressing to the moderate stage. If you recognize any of
the moderate warning signs in a friend, family member or client, you would be well-advised to refer them
to a bankruptcy attorney. More often than not, consumers who have more than one of the moderate
warning signs are more likely to advance to the urgent stage, absent bankruptcy intervention. While a
bankruptcy can often alleviate the problems outlined as “urgent”, failure to take quick action could result
in the temporary or permanent loss of income, wages or property.
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WHEN SHOULD A SMALL BUSINESS CONSIDER FILING FOR BANKRUPTCY
Unlike individual consumers, small business owners are traditionally more reluctant to consider
bankruptcy, as their business is not just a source of income, but usually represents a considerable
investment in personal time, money and resources. As a result, small business owners are most likely to
ignore the warning signs that their business is struggling. But before we discuss the warning signs, it is
important to evaluate the general causes of financial distress for a small business. Some will mirror the
distress signs for individuals, and some are more business-specific.
GENERAL CAUSES OF BUSINESS DISTRESS:
-

-

-

-

Competition, either from the entry of new competitors into the market, or from aggressive costcutting from existing competitors. It may also mean that a business is being outspent in
advertising, and consequently overlooked by consumers.
Decline in demand for the product or services. An example would be the bankruptcy filing of
Kodak due to the decline in film photography (as opposed to digital) sales and processing.
Increase in overhead or operating expenses, such as when oil prices make airlines operate at a
loss when the price of presold tickets for a particular flight does not cover the operating expenses
of the flight.
Loss of a major client or account. As a small business, you don’t want to have all of your eggs in
“one basket”, requiring you to rely on income from one major source to operate at a profit. An
example would be a landscaping business that relies on one commercial account, and fails to
generate other business in the event that the contract is cancelled, or non-renewed.
Catastrophe, such as the loss of an owner/partner, or loss or destruction of business property from
a natural disaster, or human event, such as arson, theft or embezzlement.

SIGNS OF DISTRESS – While the causes of distress may not be immediately detectable, the symptoms
of the causes may begin to manifest themselves fairly quickly, such as:
-

Decline in revenue in comparison to previous months, and also compared to the same time period
in previous years (especially in seasonal businesses).
Loss of clients.
Reduction in phone calls, web traffic and foot traffic.
Exit of other competitors from the industry, either by attrition (such as retirement or relocation) or
necessity (lack of income).
Increases in operating expenses, such as rent, utilities, materials or supplies.
WARNING SIGNS

MILD WARNING SIGNS – The symptoms of distress don’t necessarily mean that the business is in
trouble. There is always the possibility that adjustments can be made to increase revenue, either by
raising prices, or reducing overhead (such as by layoffs). But a business must be proactive. This is why I
always recommend that small business owners utilize the services of a CPA who can provide an
independent assessment of the businesses finances.
-

Inability to pay invoices and vendors on time.
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-

Utilizing lines of credit and overdraft protection on a frequent basis.
Inability to draw a salary for extended periods.
Infusing the business with personal savings or funds.

MODERATE WARNING SIGNS - If the business is not able to “weather the storm” in light of the mild
warning signs, then matters may progress to the moderate stage. It is at this point that the business
owners need to make a realistic assessment of the profitability and viability of the business as an ongoing
entity, and determine whether closing the business or making a dramatic shift in its operations will be
necessary.
-

Debts have been turned over to collection agencies.
Customers are complaining about the inability of the business to meet obligations or deadlines.
Tax returns are not being filed on a timely basis.
Essential expenses such as insurance, bonds, licenses, rent or utilities cannot be paid, or are
cancelled.
Lines of credit with banks, credit unions or vendors are revoked.
Suppliers refuse to provide materials or supplies.
Secured debts, such as for equipment or vehicles, cannot be paid when due and become
delinquent.
Obtaining loans secured by personal property, such as your residence, to pay the operating
expenses of the business.

MAJOR WARNING SIGNS – If you begin to witness the major warning signs, it is probably only a
matter of time before the business will come to an end. Consulting a bankruptcy attorney to eliminate
personal liability on any of the business debts would probably be recommended.
-

Unpaid sales, payroll or other “trust taxes.”
Unpaid income taxes and property taxes, with threats of levy.
Lawsuits and/or garnishments.
Repossession of business vehicles, equipment or fixtures.
Foreclosure or eviction from business premises.
Business deposit accounts are overdrawn and/or closed.
The filing of mechanic’s or materialmen’s liens.
Relying on payments/draws from new accounts to pay expenses/liens on former accounts.

CONCLUSION – A realistic appraisal of the business during the period of mild or moderate warning
signs may not save the business, but it may prevent the escalation of debt, and potential loss of personal
property. Many times, good-hearted attempts to keep a business afloat only generate additional liabilities
and bigger problems – both for the business owners, their employees, clients/customers and creditors.
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RECENT CASE SUMMARIES
In re J. Timothy Shelnut, 17-40113 (Bankr. S.D. Ga., 2017) - While this case originated out of the
Savannah division, Judge Barrett in Augusta delivered the opinion of the court. The Debtor in this
Chapter 11 case had been held in contempt in Superior Court on multiple occasions for his failure to abide
by the terms of the divorce decree. This bankruptcy filing was used to prevent the incarceration of the
debtor pursuant to the terms of a Superior Court contempt order for failure to pay $375,000 to his ex –
spouse. The ex – spouse requested that the court abstain from any ruling on the domestic issues, and
release her from the automatic stay so that proceedings could resume in Superior Court, presumably
including the incarceration. Judge Barrett found that the debtor was using the bankruptcy as a weapon in
an ongoing domestic battle with his former spouse, and abstained from the matter. Additionally, stay
relief was granted so that the debtor’s ex-wife could proceed with her contempt action.
Mosely v. Mosely (In re Mosely) 577 B.R. 419 (Bankr. N.D. Ga., 2017) - Another case where family law
and bankruptcy collided, but in this case, it was not necessary for the Bankruptcy Court to abstain. The
debtor had filed a Chapter 13 bankruptcy, in which he was required to repay the full amount of his exwife’s priority DSO claim. The debtor objected to the proof of claim, contending that an attorney fee
award to his ex-wife of $13,000 was not a priority claim. After reviewing the proceedings in Superior
Court, the Bankruptcy Court found that the attorney’s fees were in the nature of a sanction, and not based
upon the financial circumstances of the respective parties, and therefore not a domestic support
obligation. As a result, the attorney’s fees were paid as a general unsecured claim, and not a priority
claim. See also O’Brien v. Skubic, et al (In re O’Brien) 574 B.R. 369 (Bankr. N.D. Ga., 2017) –
Bankruptcy Court arrived at the same result, finding fees awarded in legitimation/custody action were not
due to imbalance in finances, and therefore not a DSO. Bankruptcy Court scheduled future hearing to
determine if law firm for the non-debtor parent violated automatic stay.
Slater v. U.S. Steel Corp., 871 F.3d 1174 (11th Cir., 2017) - In this case, the 11th Circuit Court of Appeals
backed off its previous “bright – line” approach to the invocation of judicial estoppel in a situation where
a plaintiff in a discrimination case had failed to disclose her cause of action in a Chapter 7 bankruptcy
which was later converted to a Chapter 13 bankruptcy. In the future, there will be equal emphasis on both
prongs of the two-part judicial estoppels test: 1) did the debtor/plaintiff take a position under oath in
bankruptcy that was inconsistent with their pursuit of the civil lawsuit and 2) did the plaintiff/debtor
intend to make a mockery of the judicial system? The court overruled its prior precedent which endorsed
the inference that a plaintiff intended to make a mockery of the judicial system, solely because of the lack
of disclosure. Circumstances such as the debtor’s sophistication, familiarity with bankruptcy, as well as
the effect on creditors must also be considered before judicial estoppel will be applied.
Weakley v. Eagle Logistics, 17-14022 (11th Cir. 2018) – Immediately following the Slater decision, the
11th Circuit Court of Appeals had the opportunity to apply the Slater standards in a case in which a
plaintiff/debtor had appealed the granting of summary judgment on an undisclosed employment claim.
There was no question in this instance that the plaintiff had took a position under oath in a bankruptcy
proceeding that was inconsistent with his pursuit of a civil lawsuit. The 11th Circuit then reviewed the
findings of the District Court regarding whether or not these inconsistent positions were calculated to
make a mockery of the judicial system. In this instance, the 11th Circuit affirmed the granting of summary
judgment, finding that the plaintiff/debtor had filed four previous bankruptcies, and had also disclosed
two other lawsuits in his most recent bankruptcy filing. The 11th Circuit also took notice of the fact that
the undisclosed claim sought damages in excess of $14 million, while the disclosed lawsuits were for a
significantly lesser amount

8

UPDATE ON GEORGIA LAW
113 of 210

APPENDIX A

IN RE: J. Timothy Shelnut, Debtor

Bankruptcy"). During the pendency of this
bankruptcy, the parties reached their first1
settlement agreement as to alimony and
property division. Ex. 13. Debtor received his
bankruptcy discharge in February 2009. Dckt.
No. 112, Ch. 7 Case No. 08-11067. In April
2010, the parties were divorced with the final
divorce decree incorporating the settlement
terms. Ex. 13.

Case Number 17-40113
UNITED STATES BANKRUPTCY
COURT FOR THE SOUTHERN
DISTRICT OF GEORGIA Savannah
Division
March 21, 2017

Debtor failed to fulfill his obligations
under the final divorce decree and in July 2014
the Superior Court entered an interim order
finding Debtor in contempt of the divorce
decree because of: an alimony arrearage of
over $50,0000.00; a $150,000.00 arrearage
in the yearly lump sum alimony payments; and
Debtor's failure to maintain a life insurance
policy with Ms. Pannill as the beneficiary. Ex.
14. ("First Contempt").

Chapter 11
OPINION AND ORDER
This order addresses Virginia "Sam"
Pannill, f/k/a Virginia P. Shelnut's ("Ms.
Pannill") Emergency Motion to Abstain, or in
the Alternative, for Modification of the
Automatic Stay, or a Determination that the
Automatic Stay is Not Applicable Under 11
U.S.C. §362(b)(1) and (2). This is a core
proceeding under 28 U.S.C. §157(b)(2)(A) and
(G) and the Court has jurisdiction to address
the matter pursuant to 28 U.S.C. §1334. For
the reasons set forth herein, and those set forth
on the record at the hearing held February 17,
2017, Ms. Pannill's motion is granted as set
forth in this order.

The Superior Court concluded Debtor had
the ability to pay
Page 3
the alimony but opted to financially favor
himself and others over his court-ordered
obligations to Ms. Pannill. Id. Specifically, the
Superior Court found Debtor had opted to
repay a personal loan of approximately
$68,000.00 to a third party2 and to pay almost
$10,000.00 for custom plantation shutters for
his home instead of paying his domestic
obligations to Ms. Pannill. Ex. 14. The Superior
Court also concluded Debtor feigned
ignorance of his financial matters while being
a shrewd and sharp businessman. Id. The
Superior Court deferred ruling on the
contempt issue as to Debtor's purported
disposition of certain furniture and his failure
to pay Ms. Pannill's attorney fees until another
hearing could be held to consider these
matters.

FINDINGS OF FACT
J. Timothy Shelnut ("Debtor") and Ms.
Pannill have a long and contentious divorce
proceeding history in the Superior Court of
Richmond County Georgia ("Superior Court").
During their marriage, the parties owned
several well-furnished residences and they
were able to maintain what the Superior Court
describes as an opulent
Page 2
lifestyle due to Debtor's very successful
annuity business. Ex. 16, p. 1. Ultimately, the
marriage failed and Ms. Pannill filed for
divorce in 2007. Ex. 13.

In regards to the First Contempt
proceeding, the Superior Court ordered
Debtor incarcerated until he purged himself of
the $199,675.00 alimony arrearage. Ex. 14.

Debtor filed his first bankruptcy in June
2008. Ch. 7 Case No. 08-11067 ("the 2008
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While incarcerated, Debtor and Ms. Pannill
reached another repayment agreement and
Debtor was released from jail after more than
two months of incarceration. Ex. 15. In August
2014, the Superior Court entered an order
incorporating the new detailed repayment
plan the parties had reached. Ex. 15. ("Second3
Settlement Agreement").

2008 Bankruptcy] was not the
extraordinarily
valuable
collection described by Pannill
which was displayed at [the
parties' marital home] and their
former residence in Burke
County [referred to as the lodge].
The court believes that the
expensive collection is still in
[Debtor's] possession or under
his control. The court believes
that [Debtor] has the ability to
pay
this
judgment.

Page 4
In October 2016 after the deferred hearing
regarding the furniture and attorney's fees, the
Superior Court found Debtor in civil and
criminal contempt and entered a Final Order
on Ms. Pannill's Motion for Contempt wherein
it outlined Debtor's "recalcitrance . . . .
fraudulent and contemptuous conduct toward
Pannill" and his failure to comply with court
orders throughout the divorce proceedings,
specifically providing:

With regard to the [] furniture
[awarded to Pannill], the court
believes that [Debtor] knew
Pannill thought she was going to
receive her
Page 5

This contempt and the preceding
divorce epitomize the foulness
and spitefulness of domestic
disputes. Forgetting the parties'
conduct which gave rise to the
divorce, neither party has acted
with good faith, candor and
equity with each other or the
court.
[Debtor's]
egregious
conduct resulted in a receiver
having been appointed, and he
failed to comply with the
instructions of the receiver or
the court. While he always
seemed to "find" money when
pressed to do so, he left [Pannill]
virtually penniless at times. The
court believes that [Debtor] has
an undisclosed source of
revenue. The court further
believes
that
his
[2008
Bankruptcy] was a sham to
escape the press of several
foreclosure
deficiencies.
Moreover, the court believes that
the gun collection given to the
trustee [in connection with the

premarital assets, expensive
furniture which [Debtor] had
already taken to [his new home],
and
other
furniture
and
furnishings that had long since
left [the marital residence]. It is
unfortunate
that
punitive
damages are not recoverable in a
contempt
proceeding.
Pannill is not without fault. She
waited four years, until alimony
accumulated to $199,675.00, to
bring this action while she
claimed to be virtually destitute.
Furthermore, she waited four
years to bring this action to
recover for the wine and the
awarded furniture. It appears to
the court that Pannill planned to
"live off of" the sale of these
assets. Yet, after she left [the
marital home] in 2007, she
never returned. She settled the
divorce without ever inspecting
[the furniture] she thought she
was getting. She never earnestly
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sought to recover the wine or the
missing awarded furniture. This
failure to act is inexplicable to
the court. Meanwhile, memories
have faded, and both parties
have suffered difficulty in
proving their cases. This judge
has spent almost as many hours
on this case as Pannill's attorney.
Both parties are admonished for
their
dilatory
conduct.

Ex. 16, pp. 2 and 14-16 ("Second Contempt
Order"). The Superior Court further found
Debtor violated the Superior Court's
Automatic Domestic Standing Order by opting
to purchase a $675,000.00 townhouse on
Wilmington Island while he was delinquent in
his domestic support obligations. Id. at p. 2.
In this Second Contempt Order, the
Superior Court awarded Ms. Pannill the sum
of $375,086.59 comprised of the following:
$344,784.00 as the fair market value of the
furniture awarded to Ms. Pannill which she
never received; $2,500.00 for repair costs and
storage fees paid for furniture; $15,000.00 in
unpaid attorney's fees; minus $425.00 for a
previous overpayment. Ex. 16.4 The Superior
Court also ordered Debtor to:

Contempt of Court

The court has previously found
[Debtor] in serious contempt of
the [Divorce] Decree which led
to his incarceration for a
significant period of time.
Generally, [Debtor] has failed to
meet his substantial agreed to
monetary obligations to Pannill
causing Pannill severe financial
hardship. These issues have
been dealt with in previous
orders in this action which are
incorporated
herein.

immediately cause a life
insurance policy on his life,
payable to Pannill, to be
reinstated,
and
proof
of
reinstatement
provided
to
counsel for Pannill within thirty
days of the date of this order.
Alternatively, if said coverage
cannot be reinstated, then
[Debtor] shall collaterally assign
so much of his existing life
insurance coverage to Pannill so
that, in the event of his untimely
death, she would

The court finds [Debtor] in civil
and criminal contempt of court
for his failure to comply with the
[Divorce] Decree with regard to
the awarded furniture as set
forth herein. [Debtor] disposed
of or permitted others to remove
or

Page 7
receive $375,086.59 or the
unpaid balance of this judgment,
plus penalties and interest at the
judgment rate, if less than
$375,086.59.

Page 6
dispose of substantially all of the
awarded furniture from the
[marital home], all to the
detriment of Pannill. A finding of
contempt regarding specific
items is set forth above.

Ex. 16.
The Second Contempt Order required
Debtor to pay the $375,086.59 by December 8,
2016 or report for incarceration on December
9, 2016. Ex. 16. Debtor sought a new trial
which was denied. Ex. 18. He then filed for a
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discretionary appeal with the Georgia
Supreme Court which was denied. Ex. 17. An
arrest order was issued on January 11, 2017
stating "the [Debtor] having failed to comply
with the order of this court, to either pay the
Judgment by the Due Date or report for the
Incarceration, Now therefore, the sheriff is
hereby ordered to arrest the [Debtor], and
incarcerate him in the Richmond County Jail
until he pays the sum of $375,086.59." Ex. 18.

Debtor is 69 years old. He is no longer
employed, but receives his income from:
dividends from his annuity business; social
security; and a mortgage on Walden Drive
Property. Ex. 4. At the emergency hearing,
Debtor was unable to clearly explain much of
his financial condition including how a loan
described as "Four Seasons Shareholder Loan"
and payable to the Debtor was worth
$4,484,673.31 in 2017, but only worth
$578,723.00 in 2008. Compare Ex. 1,
Schedule B with Exs. 3, Schedule A/B and 8,
Statement of loan.

Debtor failed to timely tender these funds
to Ms. Pannill or report to jail. He filed this
chapter 11 bankruptcy petition on January 24,
2017. Ms. Pannill filed an "Emergency Motion
to Abstain, or in the Alternative, for
Modification of the Automatic Stay, or a
Determination that the Automatic Stay is Not
Applicable Under 11 U.S.C. §362(b)(1) and
(2)."

Debtor's bankruptcy schedules reflect his
gross monthly
Page 9
income is $21,709.00, with monthly expenses
of $10,650.00, resulting in a net monthly
income of $11,059.00. Exs. 4 and 5. Schedules
A/B and D value Debtor's real estate holdings
at
$398,000.00
consisting
of:
his
condominium residence in Pooler, Georgia
worth $350,000.00 and encumbered by the
$300,000.00
reverse
mortgage;
and
unencumbered
cemetery
plots
worth
$48,000.00. Ex. 3. Debtor's Schedule A/B
value his personal property at $4,792,073.57.
Ex. 3. Specifically, Schedule A/B includes two
Mercedes one unencumbered 2009 Mercedes
worth $12,000.00 and a 2013 Mercedes worth
$45,000.00, encumbered by a $44,640.00
claim of Mercedes Benz Financial Services. Id.
According to Debtor's bankruptcy schedules,
he intends to surrender the 2013 Mercedes to
the creditor. Debtor's schedules also list
Debtor's total liabilities at $1,171,132.15
including Ms. Pannill's claim at $375,086.59
along with several personal loans owed to third
parties, past due country club membership
dues for Savannah Quarters Country Club and
Westbrook Golf, and professional fees. Ex. 3.
Furthermore, Debtor's schedules list a debt to
the Internal Revenue Service of $250,000.00
and a debt to the Georgia Department of
Revenue of an "unknown" amount. Id.
Debtor's initial schedules value his assets at

As of the February 17, 2017 hearing on the
emergency motion, Debtor had not paid Ms.
Pannill any of the $375,086.59 award, nor
provided proof of the required insurance or
assignment to
Page 8
Ms. Pannill's lawyer. However, at the hearing,
Debtor stated he had made the required
changes to the insurance policy.
At the hearing, Debtor agreed the Second
Contempt Order is res judicata in this
bankruptcy proceeding and establishes the
amount of Ms. Pannill's claim at $375,086.59.
Under these facts and circumstances, Debtor
contends he may propose a chapter 11 plan
addressing Ms. Pannill's claim and all his other
claims. Debtor acknowledged the Second
Contempt Order and arrest warrant were the
impetus for filing this bankruptcy. He
contends he simply does not have the money
or means to pay the award in accordance with
the terms of the Second Contempt Order. He
stated his other creditors will work with him,
but Ms. Pannill is no longer willing to work
with him.
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$5,190,073.57; and he subsequently amended
this asset valuation to $5,201,933.57.5

the lodge guns are, but he thinks the bank
must have taken them and everything else
when it foreclosed on the lodge. Despite this
testimony, Debtor later testified to having
some of the lodge furniture in his current
house. The Superior Court did not find
Debtor's testimony regarding the guns to be
credible and concluded Debtor remains in
possession or control of the very valuable gun
collection. Ex. 16. After considering the
testimony and demeanor of the parties at the
emergency hearing, this Court also does not
find Debtor's testimony regarding the guns to
be credible.

Page 10
In an effort to obtain correct values for his
bankruptcy schedules and to show exactly
what furniture is in his current home, Debtor
obtained an appraisal of the furnishings in his
current home valuing the household furniture
at $21,850.00 in a quick sale and $45,085.00
after a 6 month effort.6 Ex. 48. Debtor
acknowledged several of the pieces of furniture
included in this appraisal came from the
marital home place, but argued these pieces
were ones that he was allowed to keep or that
Ms. Pannill refused to pick up. Ms. Pannill
disagreed with this testimony and said some of
the pieces were never disclosed to the Superior
Court and she had wondered where the pieces
had gone.

CONCLUSIONS OF LAW
Ms. Pannill's emergency motion asks the
Court to abstain from this matter to allow her
to pursue her claim in the Superior Court
pursuant to Carver v. Carver, 954 F.2d 1573
(11th Cir. 1992). Ms. Pannill also seeks a
determination that the 11 U.S.C. §362(a)
automatic stay is inapplicable to her claim
pursuant to 11 U.S.C. §362(b)(1). Alternatively,
if the Court finds the §362 stay

As to the gun collection addressed in the
Second Contempt Order, Debtor and Ms.
Pannill
had
dramatically
different
recollections as to the value of the guns. Ms.
Pannill testified that many of guns in the
display were worth thousands of dollars each.
Without objection, Ms Pannill testified that a
friend familiar with guns was able to identify
many of the guns from photos and pointed her
to appropriate websites to obtain the value of
some of the guns. These guns were part of
Debtor's bankruptcy estate in his 2008
Bankruptcy. However, Ms. Pannill contended
the guns Debtor

Page 12
applicable, Ms. Pannill requests relief from the
stay for cause pursuant to 11 U.S.C. §362(d)(1).
As set forth below, this Court abstains and
grants Ms. Pannill relief from the automatic
stay pursuant to 11 U.S.C. §362(d)(1).
Abstention.
It is undisputed that Debtor has not
complied with the terms of the Second
Contempt Order or previous orders of the
Superior Court. The issue is which court is the
proper court to resolve these issues, the
Superior Court or the Bankruptcy Court where
the Debtor proposes to file a chapter 11 plan to
pay this claim along with Debtor's other
claims. Pursuant to 28 U.S.C. §1334(c)(1), this
Court may abstain "in the interest of justice, or
in the interest of comity with State courts or
respect for State law." 28 U.S.C. §1334(c)(1). In

Page 11
turned over for liquidation in his 2008
Bankruptcy were a different collection and an
inferior collection of less valuable guns.
During the marriage, Debtor and Ms. Pannill
had guns both in their marital home and the
lodge. Debtor testified the guns he turned over
in Debtor's 2008 Bankruptcy were ones from
his house. He said at the time he filed the 2008
Bankruptcy he no longer had the lodge gun
collection. He testified he does not know where
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Carver, the Eleventh Circuit cited the strong
state interest in domestic relations matters
and noted given the facts of that case, the
bankruptcy court should have abstained from
resolving allegations of a stay violation where
the purported violation involved the
enforcement of support obligations. Carver v.
Carver, 954 F.2d 1573, 1578-79 (11th Cir.
1992). Among other things, the Carver court
was concerned about bankruptcy being used as
a weapon in an on-going dispute between
former spouses. Carver, 954 F.2d at 1580.
When considering such matters, the Eleventh
Circuit instructed bankruptcy courts to
carefully sift

escape the press of impending foreclosure
actions and it frustrated the enforcement of
Ms. Pannill's domestic claim. Ex. 13, p. 1; Ex.
16, pp. 4 and 15. The court also thought Debtor
still retained possession or control of a
valuable gun collection that was
Page 14
not properly turned over to the trustee for
liquidation during Debtor's 2008 Bankruptcy.
Ultimately, the Superior Court concluded
Debtor had the ability to fulfill and pay his
domestic obligations to Ms. Pannill, but
wrongfully refused to comply with the terms of
the previous agreements and orders, often
favoring himself and others over Ms. Pannill.
At times, these actions left Ms. Pannill
virtually penniless and caused her severe
financial hardship.

Page 13
through the facts keeping in mind the
purposes of the automatic stay as well as
concerns of justice, comity, and judicial
economy that support abstention in domestic
relations cases. Carver, 954 F.2d at 1579.
"Where the purposes of the automatic stay
provision would clearly be served by affording
a remedy for its violation, and the court would
not be required to delve too deeply into family
law, the court need not abstain from hearing
the claim." Id. at 1580.

As of the hearing date, Debtor has failed to
make any payments to Ms. Pannill since the
order was entered in October 2016 and he has
failed to timely deliver to Debtor's counsel
evidence of the necessary adjustments to his
insurance policy. At the hearing, Debtor
claimed he made the necessary changes to the
insurance policy, but he failed to timely tender
evidence of this to Debtor's counsel.

Bankruptcy courts have noted that "[t]wo
general rules appear to have emerged from the
Carver decision: 1) Relief from stay should be
liberally granted in actions involving family
law matters; and 2) Federal courts should
abstain from hearing such matters unless the
court can avoid delving too deeply into family
law." In re Fullwood, 171 B.R. 424, 426 (Bankr.
S.D. Ga. 1994).

As stated in Carver, the Superior Court
has a strong state interest in domestic relation
matters and given the facts and circumstances
of this case, it is appropriate for this
Bankruptcy Court to abstain from considering
this matter in the interest of justice and comity
with the state courts and out of respect for
state law. See Cummings v. Cummings, 244
F.3d 1263, 1267 (11th Cir. 2001)("[W]e
previously have noted that '[i]t is appropriate
for bankruptcy courts to avoid incursions into
family law matters out of consideration of
court economy, judicial restraint, and
deference to

In this domestic case, the Superior Court
found Debtor has repeatedly failed to comply
with the orders of the Superior Court. As a
result of his "egregious conduct" the Superior
Court appointed a receiver. The Superior
Court found Debtor failed to comply with the
instructions of the receiver or the Superior
Court. The Superior Court believed Debtor's
2008 Bankruptcy was a "sham" designed to

Page 15
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our state court brethren and their established
expertise in such matters.'").

bankruptcy court in Fullwood distinguished
Carver denying a motion to lift the stay to
enforce a pre-petition domestic support
judgment against the debtor because it found
the bankruptcy court would not be required to
"delve too deeply into family law." In re
Fullwood, 171 B.R. at 428. Debtor contends the
Second Contempt Order establishes Ms.
Pannill's claim amount and it is merely a claim
to be addressed by Debtor's chapter 11 plan
and would not require this Court to delve too
deeply into family law. However, as the
testimony at the emergency hearing
demonstrated, addressing this claim will
require this Court to delve deeply into family
law. Any payment provision and treatment of
Ms. Pannill's claim will delve into family law
matters including Debtor's good faith and the
ability to pay. Furthermore, altering the
payment terms in the chapter 11 plan would be
contrary to the terms of the Second Contempt
Order and contrary to the Superior Court's
findings regarding Debtor's ability to pay.

Furthermore, the Superior Court's
findings as to the nature of Debtor's conduct
favor abstention. Similar to this case, the
debtor in In re Cottingham, 2005 WL
6777063, at *1 (Bankr. S.D. Ga. May 25, 2005)
had been held in contempt several times
before filing for bankruptcy relief. In re
Cottingham, 2005 WL 6777063 at *1. The
bankruptcy court found the debtor was using
the bankruptcy as weapon to get out of jail and
found the state court had a strong interest in
enforcing its order given debtor's egregious
conduct in the domestic proceeding. Id. at *23. In another similar case, the court in In re
Trout, 414 B.R. 916, 920-21 (Bankr. S.D. Ga.
2009) granted relief from the stay allowing the
movant to collect alimony, maintenance, and
support obligations and finding the
bankruptcy was being used as a weapon and
noting the state court had previously cited the
debtor for contempt several times. In re Trout,
414 B.R. at 920-21; see also In re McClendon,
2012 WL 4758363, at *2 (Bankr. S.D. Ga. Sept.
14, 2012)(citing Carver when granting relief
from stay where the debtor had been
incarcerated for contempt, still owed a
substantial amount of domestic support
obligations, the amount necessary to purge the
contempt had been set by the state court, and
the chapter 13 plan proposed payments
contrary to the superior court order).

Page 17
In re McClendon, 2012 WL 4758363 at *2 (a
factor in favor of granting relief was that the
chapter 13 plan proposed payments contrary
to the superior court order). Fullwood is
further distinguishable because unlike the
current case, there was no evidence of
egregious behavior by the debtor in the state
court proceedings and no conclusion that
addressing the claim would require the court
to delve deeply into the domestic matters.
Also, unlike the current case, there was no
evidence the bankruptcy system was being
used as a weapon against the former spouse.

Page 16
The Eleventh Circuit in In re Caffey, 384
F. App'x 882, 885 (11th Cir. June 23, 2010)
upheld the bankruptcy court's decision not to
abstain where there was no evidence the
bankruptcy was being used a weapon and
where the bankruptcy estate would be harmed
if the debtor was incarcerated because he
needed to work to pay off his creditors, and
where the debtor was not hiding his
bankruptcy filing in order to maintain his
violation of the stay complaint for damages.
Caffey, 384 F. App'x at 885-86. Similarly, the

In this case, the Court concludes as in
Carver, Debtor is using this bankruptcy as a
weapon against Ms. Pannill. Debtor
acknowledged the obligation to Ms. Pannill is
what drove him into bankruptcy. Despite
Debtor's protest to the contrary, the Superior
Court found Debtor had the ability to pay Ms.
Pannill but chose not to pay her, while
purchasing new homes, gifting/loaning
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furniture and vehicles to his family members,
and paying a third party more than sixty
thousand dollars on a personal loan. Exs. 14
and 16. Debtor's conduct imposed a severe
financial hardship on Ms. Pannill and left her
virtually penniless at times. The Superior
Court believed Debtor's 2008 Bankruptcy was
a "sham" and concluded Debtor "raided" the
marital home and lodge to furnish his new
home, maintain his lifestyle, and provide
furnishings that he knew belonged to Ms.
Pannill to his sons. Ex. 16, pp. 3, 9. It was

creditors were willing to work with him on
repayment. Debtor is an annuitant, not
Page 19
employed, so his income will not cease. At the
hearing, Debtor acknowledged Ms. Pannill
holds a domestic support obligation as defined
in 11 U.S.C. §101(14)(A). As such, under the
Bankruptcy Code, the claim is a first priority
claim and nondischargeable. See 11 U.S.C.
§§101(14)(A), 507(a)(1), 523(a)(5) and (a)(15),
and 1141(d)(2). Given the facts and
circumstances of this case, Debtor's concern
that abstention may allow Ms. Pannill to
obtain a judgment lien on all of Debtor's assets
does not outweigh the factors considered for
abstention. See Carver, 954 F.2d at 1579;
Caffey, 384 F. App'x at 885-86.

Page 18
clear to the Superior Court that Ms. Pannill
planned to support herself through the sale of
these furnishings.
In addition, after considering the
testimony and observing Debtor's demeanor,
the Court agrees with the Superior Court's
conclusion regarding Debtor's testimony
about his financial situation. Debtor ran a
sophisticated annuity business which he
testified he sold for $7.0 million dollars.
Debtor also filed his bankruptcy schedules
under penalty of perjury. These schedules set
forth his assets and liabilities. The Court does
not find Debtor's lack of clarity as to his
financial condition to be credible. Nor does the
Court find Debtor credible on the status,
location, and value of the gun collection,
especially after he acknowledged he retrieved
some personal property from the lodge, after
previously testifying that the bank must have
taken the guns and personalty when it
foreclosed. Unlike Fullwood, Debtor's actions
throughout this process have been found to be
egregious and he is using the bankruptcy
process as a weapon in his arsenal to thwart
Ms. Pannill's claim.

In addition to the precedent set forth in
Carver, the following factors also favor
abstention in this case: the effect of abstention
on the efficient administration of the
bankruptcy estate; the extent to which state
law issues predominate over bankruptcy
issues; the presence of a related proceeding
commenced in state court or other nonbankruptcy court; the likelihood that the
commencement of the proceeding in
bankruptcy court involves forum shopping by
one of the parties; comity; and lastly, the
possibility of prejudice to Ms. Pannill if the
Court does not abstain. See In re Old Augusta
Dev. Group, Inc., 2011 WL 2632147, at * 4
(Bankr. S.D. Ga. May 16, 2011)(listing fourteen
non-exclusive abstention factors to consider in
determining
whether
abstention
is
appropriate). As previously stated, abstention
will have little
Page 20
effect on the bankruptcy estate as Debtor's
income does not depend on his employment
and he may still propose a plan. State law
issues predominate in these circumstances
and the Superior Court has a strong state
interest in this matter where this divorce

In this case, as in Carver, the interest of
justice, comity, and respect for state courts and
state law outweigh the potential harm to the
bankruptcy estate. Debtor has few secured
creditors and he testified that most of his
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proceeding has been pending for almost ten
years. Abstention certainly is not required in
all divorce/domestic matters, but given the
facts and circumstances of this case, and after
weighing all of the abstention factors and
observing the parties' demeanor, the Court
concludes abstention is appropriate. In these
circumstances, the interests of justice and
comity weigh in favor of abstention due to the
expertise the Superior Court has in domestic
relations matters and the ongoing interest it
has in upholding the dignity of its own orders,
as well as the conduct of the parties.

11 U.S.C. §362(b)(1). The Court disagrees with
Ms. Pannill's argument as to §362(b)(1).
The Eleventh Circuit has stated
notwithstanding labels, the inquiry of whether
an arrest warrant for contempt is criminal in
nature is whether its primary purpose is to
uphold the dignity of court or whether is it
really being used as a collection device
initiated by a private party. In re Caffey, 384 F.
App'x at 886 (holding that the test to
determine if a contempt order is civil or
criminal in nature is whether there is a purge
amount); In re Goodman, 277 B.R. 839, 841
(Bankr. M.D. Ga. 2001) (first step is to
determine if the arrest warrant is criminal or
civil in nature).

Relief from the Stay.
The second issue involves whether these
actions are excepted from the §362 stay; or, in
the alternative, whether relief from the stay
should be granted. Once a bankruptcy petition
is filed a stay of all collection activities
automatically arises protecting property of the
bankruptcy estate and the debtor. See 11 U.S.C.
§362(a). In this case, Ms. Pannill argues the
stay does not apply to the enforcement of the
arrest warrant because the Superior Court
found Debtor in criminal contempt and
therefore this matter is excepted from the stay
by 11 U.S.C. §362(b)(1) which provides:

In this case, the arrest warrant states in
pertinent part, "the [Debtor] having failed to
comply with the order of this court, to either
pay the judgment by the due date or report for
the incarceration, now therefore, the sheriff is
hereby ordered to arrest the [Debtor], and
incarcerate him in the Richmond County Jail
until he pays the sum of $375,086.59." Ex. 18.
Based upon a review
Page 22
of the Second Contempt Order and arrest
warrant, the Superior Court order was both
upholding the dignity of its order and
collecting a debt. However, this Court
concludes the key component and primary
purpose of the Second Contempt Order was to
collect a debt. This is evident based upon the
language of the Second Contempt Order that
gives Debtor the "keys to his own jail cell" by
paying a sum certain by the due date. See
Hicks on Behalf of Feiock v. Feiock, 485 U.S.
624, 633 (1988)("A conditional penalty, by
contrast, is civil because it is specifically
designed to compel the doing of some act. 'One
who is fined, unless by a day certain he [does
the act ordered], has it in his power to avoid
any penalty. And those who are imprisoned
until they obey the order, carry the keys of
their prison in their own pockets.'"). The

Page 21
(b) The filing of a petition under
section 301, 302, or 303 of this
title, or of an application under
section 5(a)(3) of the Securities
Investor Protection Act of 1970,
does not operate as a stay-

(1)
under
subsection (a) of
this section, of the
commencement or
continuation of a
criminal action or
proceeding against
the debtor. . . .
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Second Contempt Order allowed Debtor to
purge himself of criminal and civil contempt
by paying the money by a date certain and thus
this Court concludes the Second Contempt
Order is more civil in nature. As a result, this
Court finds the criminal proceeding exception
of 11 U.S.C. §362(b)(1) does not apply and
therefore the §362 automatic stay applies to
Ms. Pannill's enforcement action. In re Caffey,
384 F. App'x at 886.

Abstaining alone does not eliminate the
§362 stay. See 28 U.S.C. §1334(d); Pursifull v.
Eakin, 814 F.2d 1501, 1505 (10th Cir.
1987)("Even where the court has abstained
pursuant to §1334(c), the stay granted under
§362 must be modified in order to allow the
resolution of claims other than in the court
with jurisdiction over the bankruptcy."). As
Carver instructs, "[w]hen requested, such
relief should be liberally granted in situations
involving alimony, maintenance, or support in
order to avoid entangling the federal court in
family law matters best left to state court."
Carver, 954 F.2d at 1578; Cummings, 244 F.3d
at 1267 (advising the ex-wife may want to seek
relief from the stay because such relief should
be liberally granted in domestic matters); In re
Williford, 294 F.

In the event the Court concluded the
§362(b)(1) exception did not apply, Ms.
Pannill sought alternate relief from the stay
pursuant to 11 U.S.C. §362(d)(1) which
provides:
On request of a party in interest
and after

Page 24

Page 23

App'x 518 (11th Cir. Sept. 24, 2008)(upholding
bankruptcy court's retroactive annulment of
the stay and stating "[T]he fact that the divorce
decree itself was inequitable in [the debtor's]
view does not alter our conclusion, as it was
not unreasonable for the bankruptcy court to
decline to interfere with the circuit court's
division of marital property and as two
appellate courts, including the state Supreme
Court, already had affirmed this division.").
Relief from the stay should be granted where
the debtor "has vigorously litigated his divorce
and the financial obligations arising therefrom
for over two years . . . . [a]vailed himself of
every possible opportunity to seek review and
reversal of obligations imposed both by the
temporary order and the final decree. He has
been hauled into court on more than one
occasion and cited for contempt. He was found
to be in willful contempt. He has been
provided with a carefully crafted and
reasonable repayment schedule by the
Superior Court . . . in order to allow him to
purge himself of that contempt. He attempted
to have that Order overturned, and during the
pendency of that effort, he acted in ways that
clearly violated the spirit, if not the obligations

notice and a hearing, the court
shall grant relief from the stay
provided under subsection (a) of
this section, such as by
terminating,
annulling,
modifying, or conditioning such
stay-

(1)
for
cause,
including the lack
of
adequate
protection of an
interest
in
property of such
party in interest . .
..
11 U.S.C. §362(d)(1). Ms. Pannill argues
"cause" to lift the stay exists based upon the
Debtor's behavior in the divorce proceedings.
Conversely, Debtor argues he is financially
unable to comply with the terms of the Second
Contempt Order without the bankruptcy stay
and therefore cause does not exist.
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imposed by that order." In re Trout, 414 B.R.
at 920.

-------Footnotes:

As in Carver, Williford, and Trout, Debtor
is using this bankruptcy as a weapon in an
ongoing domestic battle with his former
spouse. The Superior Court order reduced Ms.
Pannill's claim to a

The Superior Court orders indicate there
have been numerous settlements and
agreements
throughout
the
divorce
proceedings. For purposes of this analysis, the
Court
is
focusing
on
the
settlements/agreements pertinent to this
matter and merely referring to these in
numerical order for convenience.
1.

Page 25
monetary amount, requiring Debtor to pay the
sum and adjust his life insurance policy.
Debtor has failed to comply with these terms.
He has been found in civil and criminal
contempt on more than one occasion. Not just
for his failure to pay, but rather he has been
found to have the ability to pay but continues
to refuse to pay while favoring himself and
others over Ms. Pannill, causing her severe
financial hardship and leaving her, at times,
virtually penniless. He has sought to overturn
the Superior Court's order to no avail and
when that did not work he filed for
bankruptcy. As set forth in the Superior
Court's orders, his overall behavior regarding
his fulfillment of his divorce obligations has
been egregious. Lifting the stay also allows the
Superior Court to uphold the dignity of its own
orders. For these reasons, and the reasons set
forth at the February 17, 2017 hearing, the
Court finds cause exists to lift the automatic
stay pursuant to 11 U.S.C. §362(d)(1).

2.

A Dr. Smith.

3.

See n. 1.

Ms. Pannill also was awarded the
furniture in the possession of the repair shop
described as "a large entertainment
center/wall unit with five sections and a
mahogany twin sized bed." Ex. 16., p. 11.
4.

5.

See n. 6 infra.

After the hearing, Debtor amended his
Schedule A/B to include the new appraised
values. This slightly increased the Schedule
A/B asset value from $5,190,073.57 to
$5,201,933.57. Dckt. No. 41.
6.

--------

For the foregoing reasons, and the reasons
set forth on the record at the hearing held
February 17, 2017, the Court ABSTAINS from
this matter and relief from the §362 automatic
stay is ORDERED GRANTED to Ms. Pannill as
to these matters pursuant to 11 U.S.C.
§362(d)(1).
/s/_________
SUSAN
D.
BARRETT
CHIEF UNITED STATES BANKRUPTCY
JUDGE
Dated at Augusta, Georgia this 21st Day of
March 2017.
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577 B.R. 419

57), the Debtor filed a letter brief on August
30, 2017 (Docket No. 58)(the "Debtor's Brief"),
and Susan Mosely filed a letter reply on
September 6, 2017 (Docket No. 59).

IN RE: Bryan MOSELY, Debtor.
Bryan Mosely, Movant,
v.
Susan Mosely, Respondent.

FACTS AND CONCLUSIONS 1
Background

CASE NUMBER 17–58621–PMB
The Debtor and Susan Mosely used to be
married. During the time they were married
they had a child, Emerson Mosely. In 2013,
they got a divorce. That divorce was concluded
with a Final Judgment and Decree, entered by
the Superior Court of Gwinnett County,
Georgia (the "Superior Court") on August 28,
2013 (the "Divorce Decree"). Pursuant to the
Divorce Decree, Susan Mosely was given
principal physical custody of Emerson
(Divorce Decree, § 1) and the Debtor was
obligated to pay Susan Mosely $790 a month
in child support (Divorce Decree, § 3). Under
the Divorce Decree, the Debtor was also
obligated to pay Susan Mosely $1,765.76 for
medical expenses, $488.76 for medical
insurance, $1,118 for cell phone bills,
$1,353.50 for an insurance bill (the foregoing
items, the "Other Decree Items") and $6,500
for attorneys' fees (with the Other Decree
Items, the "Decree Obligations")(Divorce
Decree, §§ 13, 14). The Decree Obligations
were to be paid by the Debtor to Susan Mosely
at a rate of $200 per month. Id. It appears that
the Decree Obligations generally arose from
the failure by the Debtor to comply with
interim orders of the Superior Court made
during the divorce proceedings. The issue of
additional attorneys' fees was reserved for a
future order (Divorce Decree, § 8). That future
order (the "Attorneys Fee Order") was entered
by the Superior Court on October 4, 2013, and
required the Debtor to pay $16,500 of Susan
Mosely's attorneys' fees in equal installments
over twelve (12) months. The Attorneys Fee
Order does not outline the basis for the award,
or indicate under what portion of the Official
Code of Georgia the award is made. Attorneys
Fee Order, passim.

United States Bankruptcy Court, N.D.
Georgia, Atlanta Division.
Signed October 30, 2017
Filed October 31, 2017
[577 B.R. 421]
B. Glen Johnson, Law Offices of Edwards &
Johnson, LLC, Canton, GA, for Debtor.
Adam M. Goodman, Atlanta, GA, for Trustee.
CONTESTED MATTER
ORDER ON OBJECTION TO PROOF OF
CLAIM
Paul Baisier, U.S. Bankruptcy Court Judge
This matter is before the Court on the
Objection to Proof of Claim Number 1 Filed by
Susan Mosely(Docket No. 38) (the
"Objection") filed by the debtor in the abovecaptioned case (the "Debtor") on July 17, 2017.
The Court held a hearing on the Objection on
August 17, 2017, commencing at 2:00 p.m.
(the "Hearing"). At the Hearing, counsel for
the Debtor appeared in support of the
Objection, and counsel for the Susan Mosely
appeared in opposition to the Objection. The
Debtor and Susan Mosely testified at the
Hearing.
At the conclusion of the Hearing, the Court
permitted the parties to submit certain
additional information and argument by postHearing brief. Pursuant to that direction,
counsel for Susan Mosely filed a letter brief on
August 23 and 25, 2017 (Docket Nos. 56 and
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The obligations arising from his divorce
appear to have led quickly to the Debtor's

During the First Bankruptcy Case, the Debtor
apparently commenced an action in the
Superior Court to modify the parenting rights
set forth in the Divorce Decree. That action did
not go well for the Debtor. After the dismissal
of the First Bankruptcy Case, Susan Mosely
recommenced her efforts to collect the
amounts owed to her by the Debtor as a result
of the original Divorce Decree and commenced
efforts to collect additional amounts arising in
connection with the Debtor's modification
action. A hearing before the Superior Court on
various efforts of Susan Mosely to hold the
Debtor in contempt and get him to pay his
obligations to her was scheduled for
September 27, 2016. The day before, on
September 26, 2016, the Debtor filed his
second bankruptcy case with this Court, Case
No. 16–66962 (the "Second Bankruptcy
Case"). Notwithstanding the filing of the
Second Bankruptcy Case,5 the parties

[577 B.R. 422]
first bankruptcy filing.2 On February 5, 2014,
the Debtor filed Case No. 14–52520 (the "First
Bankruptcy Case") with this Court. Susan
Mosely filed a proof of claim in the First
Bankruptcy Case on May 30, 2014 (Claim No.
9)(the "First Case Claim"), asserting a priority
claim in the amount of $16,500. The First Case
Claim appears to be based solely on the
Attorneys Fee Order; no other claims under
the Divorce Decree were included in the First
Case Claim. The Debtor objected to the First
Case Claim (First Bankruptcy Case, Docket
No. 22), noting that the Attorneys Fee Order
does not outline the basis for the award and
arguing that the award is thus not a "domestic
support obligation" under 11 U.S.C. § 101(14A)
and thus is not entitled to priority under 11
U.S.C. § 507(a)(1)(A). The Debtor and Susan
Mosely settled the objection to the First Case
Claim. That settlement was embodied in an
Order on Debtor's Objection to Proof of Claim,
which was entered by this Court on October 3,
2014 (First Bankruptcy Case, Docket No.
38)(the "First Case Order"). Pursuant to First
Case Order, Susan Mosely was allowed a
priority claim of $8,250 and a general
unsecured claim of $8,250. The First Case
Order was not appealed and became final.
First Bankruptcy Case Docket, passim.

[577 B.R. 423]
proceeded with the September 27 hearing, and
subsequently had two (2) additional orders
entered, one entitled Consent Final Judgment
on October 18, 2016 (the "$13,000 Fee Order")
and the second entitled Consent Final
Judgment on Contempt on December 7, 2016
(the "Contempt Order"; collectively, with the
$13,000 Fee Order, the "Postpetition State
Court Orders").6 Eventually the Debtor sought
relief from this Court with regard to these
activities, and this Court entered two (2)
orders of its own, the first addressing the effect
of the automatic stay with regard to Susan
Mosely's postpetition collection activities
(Second Bankruptcy Case, Docket No. 27)(the
"Stay Order") and the second requiring the
disgorgement of certain attorneys' fees paid by
the Debtor during that time pursuant to the
Postpetition State Court Orders (Second
Bankruptcy Case, Docket No. 39 (the
"Disgorgement Order").7 No party appealed
the Stay Order or the Disgorgement Order,
both of which are now final. Among other
things, the Disgorgement Order conditionally
required counsel for Susan Mosely to return

The Debtor confirmed a plan of reorganization
in the First Bankruptcy Case. First Bankruptcy
Case, Docket Nos. 27, 51. Pursuant to the
confirmed plan, the Debtor was to pay the
priority portion of Susan Mosely's claim,
together with certain other obligations. Id. On
May 20, 2016, the First Bankruptcy Case was
dismissed due to the failure of the Debtor to
make plan payments.3 First Bankruptcy Case,
Docket Nos. 61, 62. During the course of the
First Bankruptcy Case, the Chapter 13 trustee
paid $2,398 on the priority claim of Susan
Mosely, and nothing on her unsecured claim.
First Bankruptcy Case, Docket No. 64.4
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certain payments that he received from the
Debtor after the filing of the Second
Bankruptcy Case pursuant to the Postpetition
State Court Orders (the "Postpetition
Payments"). After the Debtor failed to make
timely certain postpetition child support
payments during the Second Bankruptcy Case
and was put on "strict compliance" with regard
to such payments (Second Bankruptcy Case,
Docket No. 43), the Second Bankruptcy Case
was dismissed at the request of Susan Mosely
when the Debtor failed to make timely the
child support payment due on or before March
1, 2017 (Second Bankruptcy Case, Docket Nos.
57, 58).8

and the $13,000 in attorneys' fees under the
$13,000 Fee Order. When Susan Mosely
subsequently amended that claim to make the
entire claim a priority claim, the Debtor filed
the Objection.
The Amended Proof of Claim
Susan Mosely's asserted $32,547 priority
claim in this case has three (3) distinct parts—
$13,000 is the attorneys' fees allegedly owed
under the $13,000 Fee Order (the "Fee
Award"); $5,445 is the unpaid portion of the
Decree Obligations; and $14,102 is the unpaid
portion of the Attorneys Fee Order obligation.
These will be addressed in turn.

[577 B.R. 424]

$13,000 Attorneys' Fees

Because the Second Bankruptcy Case was
dismissed, Susan Mosely's counsel was not
required by the Disgorgement Order to return
the Postpetition Payments.

The Fee Award appears to be for Susan
Mosley's attorneys' fees related to the Debtor's
generally unsuccessful efforts to obtain
modifications to the Divorce Decree. The
Court must determine whether this Fee Award
is a "domestic support obligation" (a "DSO"),
and thus a priority claim under 11 U.S.C. §
507(a)(1).

After the dismissal of the Second Bankruptcy
Case, Susan Mosely recommenced her
collection efforts, seeking, among other things,
the incarceration of the Debtor. In response,
the Debtor filed this case on May 12, 2017 (the
"Filing Date"). Because the Debtor is an
individual and had two (2) cases dismissed
within the prior twelve (12) months, no stay
came into effect on the filing of this case. 11
U.S.C. § 362(c)(4). However, the Debtor
requested the Court impose a stay, and Court
did so over the objection of Susan Mosely. (See
Docket Nos. 6, 18, 23).

A DSO is defined as:
"(14A) [A] debt that accrues
before, on, or after the date of the
order for relief in a case under
this title, including interest that
accrues on that debt as provided
under applicable nonbankruptcy
law notwithstanding any other
provision of this title, that is-

In this case, the Debtor's most recently filed
reorganization plans propose to pay Susan
Mosely a priority claim of $5,445. See Docket
Nos. 21, 49, 51, 63.9 That amount equals the
priority claim asserted by Susan Mosely in the
Second Bankruptcy Case.10 In this case, Susan
Mosely initially filed a proof of claim for
$32,547, with $18,445 asserted as a priority
claim and the balance as a nonpriority
unsecured claim. See Claim No. 1. The $18,445
priority portion of that proof of claim
consisted of the $5,445 Decree Obligations

(A) owed to or recoverable by(i) a spouse, former spouse, or
child of the debtor or such child's
parent, legal guardian, or
responsible
relative;
or
(ii)

a

governmental

unit;

(B) in the nature of alimony,
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maintenance,
or
support
(including assistance provided
by a governmental unit) of such
spouse, former spouse, or

the nature of alimony, maintenance, or
support" of Susan Mosely.
The standard for whether attorneys' fees are
"in the nature of alimony, maintenance, or
support" has been addressed by the United
States Court of Appeals for the Eleventh
Circuit. See Strickland v. Strickland (In re
Strickland), 90 F.3d 444 (11th Cir. 1996).12 As
noted in Strickland, federal law, not state law,
controls this question. Strickland, 90 F.3d at
446. Therefore, even if, under state law, an
award is couched as one that is in the nature of
alimony, maintenance or support, that
determination is subject to examination in a
bankruptcy case under federal law. The
Eleventh Circuit in Strickland held that
whether an award of attorneys' fees constitutes
support is a "simple inquiry" that "requires
bankruptcy courts to determine nothing more
than whether the support label accurately
reflects that the obligation at issue is ‘actually
in the nature of alimony, maintenance, or
support.’ " Id. (quoting Harrell v. Sharp (In re
Harrell), 754 F.2d 902, 906 (11th Cir. 1985) ).
The DSO definition also explicitly provides
that the label given to such an award in a court
order is not determinative. 11 U.S.C. §
101(14A)(B) ("without regard to whether such
debt is expressly so designated").

[577 B.R. 425]
child of the debtor or such child's
parent, without regard to
whether such debt is expressly so
designated;
(C) established or subject to
establishment before, on, or
after the date of the order for
relief in a case under this title, by
reason of applicable provisions
of—
(i) a separation agreement,
divorce decree, or property
settlement
agreement;
(ii) an order of a court of record;
(iii) a determination made in
accordance with applicable
nonbankruptcy law by a
governmental
unit;
and
(D)
not
assigned
to
a
nongovernmental entity, unless
that obligation is assigned
voluntarily by the spouse,
former spouse, child of the
debtor, or such child's parent,
legal guardian, or responsible
relative for the purpose of
collecting the debt."

In Strickland, the Court held that attorneys'
fees incurred in connection with a
modification of a child custody arrangement
were in the nature of support and thus
nondischargeable. In that respect,
[577 B.R. 426]
this case is similar to Strickland. However, in
Strickland, the Court determined that the fees
were in the nature of support because they
were awarded under Florida law, which
required the consideration of the respective
financial condition of the parties,13 and thus
were in the nature of support. Strickland, at
446–447. Because the Court found that the
state court had made the award based on those
considerations, its simple inquiry was at an

11 U.S.C. § 101(14A).
In this case, it appears that the Fee Award (i)
is owed to the former spouse of the Debtor; (ii)
was established by an order from the Superior
Court;11 and (iii) has not been assigned to a
non-governmental entity. Thus, the only open
question in determining whether the Fee
Award is a DSO is whether the Fee Award is "in
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end, and it denied the request of the debtor to
require to bankruptcy court to reevaluate the
propriety of the state court's determination.
Id.

Defendant, all as stipulated to, consented to,
and agreed to by the parties herein, to be nondischargeable in bankruptcy." $13,000 Fee
Order, p 6. It is, of course, insufficient for these
purposes that these amounts were "deemed"
to be support, or that the parties agreed that it
was support or that it was nondischargeable.
The attorneys' fees must actually constitute
support. In the absence of an express
determination by the Superior Court that the
attorneys' fees were awarded as support based
upon the relative financial circumstances of
the

The foregoing circumstances are different than
those presented to this Court. Here the
Superior Court did not describe the statutory
basis upon which the attorneys' fees were
awarded. Although Georgia, like Florida, has
statutory authority that permits the awarding
of attorneys' fees in divorce and child custody
cases and that requires the state court to make
an award based on the financial circumstance
of the parties, see O.C.G.A. § 19–6–2, Georgia
law also permits a court to award attorneys'
fees as a sanction for frivolous litigation, see,
e.g. O.C.G.A. §§ 9–15–14, 9–11–11.
Particularly in light of the relatively minor
changes to custody matters set forth in the
$13,000 Fee Order, it is not clear on which
basis the Superior Court made the award.

[577 B.R. 427]
parties,15 this Court cannot find that they
constitute support based on the record in this
case.16 Because it has not been established that
the Fee Award is in the nature of support, the
Fee Award does not constitute a DSO and thus
is not a priority claim in this case.
Decree Obligations

With regard to this issue, the Court has been
presented with the $13,000 Fee Order and
September 27 Transcript. The $13,000 Fee
Order is a "consent" order that is signed by the
parties and by the Superior Court.14 The
$13,000 Fee Order does not cite the legal basis
for the award of $13,000 in attorneys' fees, nor
does it state that the award of attorneys' fees is
based on the financial condition of the parties.
$13,000 Fee Order, passim. The September 27
Transcript does not indicate that any financial
information was provided to the Court in
connection with the relevant hearing from
which the Superior Court could have made any
determination of the financial condition of the
parties. Consequently, it is not clear how the
Superior Court could have complied with its
statutory obligation to evaluate that condition
in making an award under O.C.G.A. § 19–6–2.

As to the Decree Obligations, the parties agree
that $5,445 remains unpaid. There is no
indication in the Divorce Decree or otherwise
in the record that the attorneys' fees portion of
that award was intended as alimony, support
or maintenance, and thus this Court does not
believe that it constitutes a DSO.17 All of the
Other Decree Items appear to be intended for
those purposes, and would each constitute a
DSO. Consequently, it is important to
determine how to allocate the payments that
were made on this claim18 between the
attorneys' fees and the Other Decree Items.
The Divorce Decree provides that the
payments are to be applied first to the
attorneys' fees, and then to the Other Decree
Items. The Court does not find any reason to
disregard that allocation method. If the
payments are so applied, all of the payments
go towards the attorneys' fees, and what
remains of the claim is almost entirely a DSO.
More specifically, the $5,445 claim is made up
of $4,716.02 for Other Decree Items (which
are DSO's and thus priority claims), and only

The $13,000 Fee Order does contain some
self-serving language clearly directed at this
issue. More specifically, it says that "all
payments of attorneys' fees and other
arrearages herein are deemed to be in the
nature of support owed from Plaintiff to
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$728.98 in remaining attorneys' fees (which
are not DSO's and thus are nonpriority
unsecured claims).

3. The $14,102 portion of the claim asserted by
Susan Mosely in the Proof of Claim that arises
from the Attorneys Fee Order is allowed as a
$5,852 priority claim and an $8,250
unsecured nonpriority claim.

$14,102 Attorneys' Fees Order
As to the $14,102 balance owed under the
Attorneys Fee Order, the characterization of
that claim should be determined by the First
Case Order and the related agreement of the
parties. The $16,500 claim was divided by the
First Case Order into an $8,250 priority claim
and an $8,250 unsecured nonpriority claim.19

The Clerk is directed to serve this Order upon
the Debtor, Debtor's Counsel, Respondent,
counsel for the Respondent, the Chapter 13
Trustee, and the United States Trustee.
-------Notes:

In reliance on the First Case Order and related
agreement, the Debtor made payments to the
Chapter 13 trustee in the First Bankruptcy
Case, and those payments were forwarded in
part to Susan Mosely to be applied to the
agreed upon priority claim. The payments
made on this claim during the First
Bankruptcy Case were made solely on the
priority portion of the claim, leaving unpaid all
$8,250 of the nonpriority unsecured claim and
$5,852 of the priority claim.20

This Order constitutes findings of fact and
conclusions of law pursuant to Federal Rules
of Bankruptcy Procedure 7052 and 9014.
Where appropriate in this Order, findings of
fact shall be construed as conclusions of law
and conclusions of law shall be construed as
findings of fact.
1

The Debtor's obligations related to his
divorce included his obligation to pay $790 a
month in child support, $200 a month for the
Decree Obligations, and $1,375 a month under
the Attorneys Fee Order, or a total of $2,365
per month. The Debtor's gross monthly
income was $2,436 at the time these
obligations were determined (See Divorce
Decree, § 3A).
2

[577 B.R. 428]
Accordingly, in light of the foregoing, it is
ORDERED
that
the
Objection
is
SUSTAINED IN PART AND DENIED IN
PART as follows:

The dismissal of the First Bankruptcy Case
had no effect on the First Case Order. See 11
U.S.C. § 349.
3

1. The $13,000 portion of the claim asserted by
Susan Mosely in the Proof of Claim that
constitutes attorneys' fees and arises from a
consent award made by the state court under
the $13,000 Fee Order during the pendency of
the Second Bankruptcy Case is allowed as an
unsecured nonpriority claim;

This is the figure asserted by Susan Mosely.
The final report filed by the Chapter 13 trustee
actually asserts that Susan Mosely was paid
$2,403.68. Given the immaterial difference
and Susan Mosely's records presented to the
Court at the Hearing, the Court adopts the
figure asserted by Susan Mosely.
4

2. The $5,445 portion of the claim asserted by
Susan Mosely in the Proof of Claim regarding
the Decree Obligations is allowed as a
$4,716.02 priority claim and a $728.98
unsecured nonpriority claim; and

Because the First Bankruptcy Case was
dismissed, the Debtor was required to have the
automatic stay of 11 U.S.C. § 362(a) extended
if he wanted its full benefits to extend past the
thirtieth (30th) day after the filing of the
5
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Second Bankruptcy Case. 11 U.S.C. § 362(c)(3).
The Debtor took the necessary actions, and the
stay was continued in toto. Second Bankruptcy
Case, Docket No. 16, entered October 28, 2016.
Consequently the automatic stay was in effect
at all relevant times during the Second
Bankruptcy Case.

in dispute likely being the $750 awarded
separately under the $13,000 Fee Order. This
resolution is important for the purposes of this
Order only because it means that none of these
payments reduced the $13,000 obligation
under the $13,000 Fee Order.
The dismissal of the Second Bankruptcy Case
had no effect on the Stay Order or the
Disgorgement Order. See 11 U.S.C. § 349.
8

The parties disagree about whether the
Debtor ever mentioned the Second
Bankruptcy Case during this time period. The
transcript of the September 27 hearing (the
"September 27 Transcript"), which includes
some sworn testimony by the Debtor, makes
no express reference to the Second Bankruptcy
Case. However, in the September 27
Transcript, Susan Mosely's counsel, who the
Debtor claims knew of the Second Bankruptcy
Case, did indicate at that hearing that the
Debtor "agreed not to include any of these
obligations on [sic] any bankruptcy action
which he has currently pending or which he
may contemplate filing." This same phrasing
was also included in Paragraph 6 of the
$13,000 Fee Order. It is not material for the
purposes of this Order, however, whether
anyone on behalf of Susan Mosely knew of the
Second Bankruptcy Case during this period, as
knowledge of the stay is not required for the
stay to have effect. See, e.g. Constitution Bank
v. Tubbs, 68 F.3d 685, 691 (3rd Cir. 1995).
6

The plans also provide for partial payment of
unsecured claims. The Debtor's most current
plan, filed October 12, 2017 (Docket No. 63),
proposes to pay the greater of $13,717.08 or
38.72% on unsecured claims. The deadline for
filing claims has passed, and the total of
unsecured claims (other than any held by
Susan Mosely) is less than $4,000.
9

Susan Mosely filed a proof of claim in the
Second Bankruptcy Case, Claim No. 3. In that
proof of claim, Susan Mosely asserted a total
claim of $32,547, $5,445 of which she asserted
was entitled to priority under 11 U.S.C. §
507(a)(1)(A). The $5,445 figure is consistent
with what appears to be the undisputed
amount that remains unpaid under the
Divorce Decree.
10

Because the $13,000 Fee Order was entered
after the Petition Date and in violation of the
automatic stay of 11 U.S.C. § 362(a), it may be
that this element is not established either.
However, because the Court ultimately finds
that the obligation is not a DSO, it need not
address this issue.
11

Both Postpetition State Court Orders require
payment by the Debtor of the attorneys' fees of
Susan Mosely. $13,000 Fee Order, p 4;
Contempt Order, p 9. The Debtor asserted in
the hearings that led to the Disgorgement
Order that he paid $3,150 pursuant to these
orders; Susan Mosely's counsel acknowledged
receipt of $2,400. That dispute was not
resolved in the Disgorgement Order, which
instead simply required the conditional
disgorgement in full of whatever amount had
actually been paid. Based on the dollar figures
involved, however, it appears to this Court that
what was paid was the first two (2)
installments of an additional $3,600 in
attorneys' fees awarded to Susan Mosely under
the Contempt Order, with the additional $750
7

Although Strickland was decided under a
prior version of 11 U.S.C. § 523(a)(5), the
analysis of what is "in the nature of alimony,
maintenance or support" for the purposes of
the definition of a "domestic support
obligation" under 11 U.S.C. § 101(14A) should
be the same as the analysis that the 11th Circuit
applied to those same words in Strickland and
its other cases under the prior version of 11
U.S.C. § 523(a)(5). Although the prior version
of 11 U.S.C. § 523(a)(5) contained the word
"actually" before the applicable phrase, and 11
12
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U.S.C. § 101(14A)(B) does not, 11 U.S.C. §
101(14A)(B) finishes with the additional
phrase "without regard to whether such debt is
expressly so designated", which has the same
effect on the applicable phrase as "actually"
had on it in the prior version of 11 U.S.C. §
523(a)(5).

made on this obligation. Because that amount
is less than the $6,500 in attorneys' fees, all of
the payments are applied to the attorneys' fees.
The Debtor acknowledged the existence of
this agreed priority obligation in the Debtor's
Brief (Debtor's Brief, p. 2), but did not explain
why that obligation should not be treated as
agreed in this case.
19

The Eleventh Circuit did not explain in
Strickland how it determined that the state
court had awarded the fees under the Florida
law it cited, rather than as a sanction for
frivolous litigation or on some other basis.
However, such a basis must have been
included in the record presented to the
Eleventh Circuit.
13

Other than the First Case Order and the
related agreement, the Court was not
presented with any evidence at the Hearing to
support priority treatment for this claim.
Neither the Divorce Decree nor the order
awarding these fees contains any findings
regarding the basis for or nature of the award.
Consequently, but for First Case Order and the
related agreement, no part of this claim would
have been entitled to priority under 11 U.S.C. §
507(a)(1). See, supra, pp. 424–27.
20

The Debtor's consent to the form of the
$13,000 Fee Order seems less than fully
voluntary, since he apparently refused to sign
it and only signed it under the threat of
contempt. See Contempt Order, p 1. His
consent to its terms, however, including his
agreement to pay $13,000 in attorneys' fees, is
evidenced by his sworn testimony as recorded
on the September 27 Transcript.
14

If a state court enters an order in a divorce or
custody matter stating expressly that it is
awarding attorneys' fees under O.C.G.A. § 19–
6–2 after consideration of the financial
condition of the parties, the simple inquiry of
this Court is at an end. It is only in cases where
it is not clear on what basis an award was made
that further inquiry might be appropriate. In
this case, however, the record is closed, such
that no further inquiry is possible.
15

For example, the record in this case contains
no information on the financial circumstances
of Susan Mosely as of the date of the award.
16

17

See supra, pp. 424–27.

Because the parties agree that $5,445
remains of this obligation, and that the
obligation consists of the amounts set forth in
Paragraphs 13 and 14 of the Divorce Decree
(which total $11,216.02), the Court determines
that $5,771.02 in payments must have been
18
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574 B.R. 369

thereto described in the next paragraph. Also
before the Court is the Amended Motion for
Relief from Stay filed by Matthew Skubic
("Skubic") on January 4, 2016 (Docket No. 23)
(the "Motion for Relief from Stay").

IN RE: Lauren Michelle O'BRIEN,
Debtor.
Lauren Michelle O'Brien, Movant,
v.
Matthew Skubic, Aisha Blanchard
Collins, Blanchard Collins Law Firm,
LLC, and Elizabeth Anne ("Liz")
Shepherd, d/b/a Triple Threat Legal,
Respondents.

Aisha Blanchard Collins ("Collins"), the
Blanchard Collins Law Firm, LLC (the "Collins
Law Firm"), and Elizabeth Anne ("Liz")
Shepherd ("Shepherd"), d/b/a Triple Threat
Legal filed Respondent's Memorandum of
Law in Opposition to Debtors's[sic] Motion
for Contempt and Sanctions for Violation of
the Automatic Stay on December 12, 2015
(Docket No. 16)(the "Initial Response").
Skubic, Collins, the Collins Law Firm and
Shephard (collectively, the "Respondents")
filed the Amended Response by Defendants
Matthew Skubic, Aisha Blanchard Collins,
Blanchard Collins Law Firm, LLC, and
Elizabeth Ann Shepherd in Opposition to
Debtor's Motion for Contempt and Sanctions
for Violation of the Automatic Stay on
December 31, 2015 (Docket No. 22) (the
"Amended Response"; the Initial Response
and Amended Response, collectively, the
"Response").

CASE NUMBER: 15–72076–PMB
United States Bankruptcy Court, N.D.
Georgia, Atlanta Division.
Signed July 21, 2017
[574 B.R. 371]
Celeste B. Cornwell, William A. Rountree,
Macey Wilensky & Hennings, LLC, Atlanta,
GA, for Debtor.
William L. Kidd, Curtis & Kidd, P.A., Duluth,
GA, for Respondents.

In the Sanctions Motion, the Debtor seeks
sanctions under 11 U.S.C. § 362(k) against the
Respondents for the post-petition service on
the Debtor of certain pleadings related to,
among other things, the collection of a prepetition award for attorneys' fees. The
Respondents argue that collection of the
attorneys' fees was excepted from the
automatic stay and therefore sanctions are not
warranted. Skubic also requests in the Motion
for Relief From Stay that the Court confirm
that no stay is in place vis a vis the collection
for the prepetition attorneys' fees or
alternatively that the automatic stay be
modified to permit such collection.

CONTESTED MATTER
ORDER ON SKUBIC DEFENSE TO
DEBTOR'S MOTION FOR CONTEMPT
AND SANCTIONS FOR VIOLATING
THE AUTOMATIC STAY, DENYING
SKUBIC'S MOTION FOR RELIEF
FROM THE AUTOMATIC STAY, AND
SCHEDULING STATUS CONFERENCE
ON REMAINING ISSUES
Paul Baisier, U.S. Bankruptcy Court Judge
Before the Court is the Motion for Contempt
and for Violation of the Automatic Stay , filed
by the Debtor on November 25, 2015 (Docket
No. 8), and amended by the Amended Motion
for Contempt and for Violation of the
Automatic Stay , filed on December 16, 2015
(Docket No. 19) (collectively, the "Sanctions
Motion"), and the responsive pleadings

A number of hearings were scheduled on the
Motion and Response. All of those hearings
were ultimately continued at the request and
with the consent of all the parties, and no
substantive hearings on the Sanctions Motion
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or the Motion for Relief from Stay have ever
been held. At a status conference set by the
Court on January 10,

Exhibits "A" & "B" to the Joint Stipulation.
Skubic sought attorneys' fees under both
O.C.G.A. §§ 19–9–31 and 9–15–142 , while the
Debtor

[574 B.R. 372]
[574 B.R. 373]
2017, the parties requested that the Court rule
on the pending pleadings and submissions on
the issue of whether the relevant award of
attorneys' fees constitutes a "domestic support
obligation" as defined in 11 U.S.C. § 101(14A).
As part of that process, the Court directed the
parties to file a stipulated set of facts regarding
the award of the subject attorneys' fees. In
response, on April 14, 2017, the parties
submitted a Joint Stipulation of Facts and
Documents including all the documents and
pleadings that were submitted to the Superior
Court (defined below) in consideration and
reconsideration of the relevant award of
attorneys' fees (Docket No. 83) (the "Joint
Stipulation").

sought fees only under O.C.G.A. § 19–9–3.
After evaluating their requests and
submissions, the Superior Court awarded
attorney's fees in the amount of $36,000.00 to
be paid by the Debtor to Skubic's attorney (the
"Fee Award").3 See Order on Petitioner's
Motion for Attorney's Fees (the "First Order"),
attached as Exhibit "C" to the Joint
Stipulation.4 In the First Order, the Superior
Court stated, inter alia , the following with
respect to its ruling on attorney's fees:
Considering the submissions
filed by each party, the financial
conditions of the parties, the
pleadings, the evidence at trial,
the outcome of the trial, the
settlement offers made and the
billing statements submitted on
this issue, the Court finds
attorney's fees to be appropriate,
pursuant to O.C.G.A. Sec. 19–9–
3.

For the reasons that follow, this Court finds
that the Respondents actions did not qualify
for the exception to the automatic stay that
they assert applied. Further, there is not cause
to modify the automatic stay.
BACKGROUND
Prior to the filing of this case, the Debtor and
Skubic, who have never been married, were
parties to a legitimation and child custody
action, commenced by Skubic as the father of
the Debtor's minor child, in the Superior Court
of Fulton County, Georgia (the "Superior
Court"). During the course of that action, the
Superior Court entered several orders with
regard to issues of paternity and parenting
time. In the final order on paternity and
parenting
time
(the
"Parenting
Order")(attached as "Exhibit A" to the
Amended Response), the Superior Court
required the parties to submit supplemental
pleadings to the extent they were requesting
an award of attorneys' fees (the "Fee
Requests"). Both the Debtor and Skubic
submitted letter briefs requesting same. See

First Order, at *1. Skubic subsequently filed a
motion for contempt against the Debtor in the
Superior Court on October 16, 2015, alleging
that the Debtor had willfully failed to comply
with the Superior Court's orders with respect
to selecting childcare providers, and by
denying Skubic parenting time, refusing to
communicate with him, and failing to pay
attorney's fees as awarded. See Petitioner's
Motion for Citation of Contempt against
Respondent (the "Contempt Motion"),
attached as Exhibit "D" to the Amended
Response.
Prior to being served with the Contempt
Motion, the Debtor filed this case on
November 16, 2015 (the "Petition Date"). In
the Sanctions Motion, the Debtor asserted that
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she filed notice of the filing of this case in the
Superior Court and served it on Collins, who
was Skubic's attorney, on the Petition Date,
and then also mentioned the filing to Skubic
on November 17, 2015. Sanctions Motion at ¶
6–8. The Debtor further asserted that she was
contacted on November 24, 2015, by
Shepherd, a process server, who was trying to
coordinate a time and place to serve the Debtor
with the Contempt Motion. Sanctions Motion
at ¶ 9. The Debtor said that she told Shepherd
that she had filed for bankruptcy and that
service of the Contempt Motion was not
permitted. Sanctions Motion at ¶ 9.
Nonetheless, the Debtor alleges that:

she had to seek medical treatment and
therefore incurred medical and other
expenses. Sanctions Motion at ¶ 12–13. Thus,
the core of this dispute is whether the
Respondents, including Skubic, willfully
violated the automatic stay in connection with
Shepherd's service of the Contempt Motion on
the Debtor after the filing of this case.
The Respondents have admitted that the
Contempt Motion was served on the Debtor
after this bankruptcy case was filed, and that
they were aware of the filing at the time of
service. The Debtor asserts this service was a
violation of the automatic stay of 11 U.S.C. §
362(a). Respondents argue that the First
Order explicitly states that the financial
condition of the parties was a consideration in
awarding fees, and therefore the Fee Award
constitutes a "domestic support obligation" as
defined in 11 U.S.C. § 101(14A) and service of
the Contempt Motion was excepted from
operation of the automatic stay pursuant to 11
U.S.C. § 362(b)(2)(B).5

Later in the day on November
24, 2015, the Debtor was
approached by Respondent
Shepherd as the Debtor was
entering the Department of
Motor Vehicles. When the
Debtor attempted to continue
into the building, Respondent
Shepherd assaulted the Debtor,
thrust the [Contempt Motion] at
her, and informed her that she
had been served. The Debtor
then attempted to follow
Respondent Shepherd in order
to take a picture of her and her
vehicle. Respondent Shepherd
got in her car and almost ran
over the Debtor foot's in an
attempt to leave the scene and
avoid pictures. ... During the
assault, the Debtor heard her hip
"pop" .... After her hip popped,
the Debtor was in extensive pain
and could not bear weight on her
leg.

The Debtor counters that, although the
Superior Court refers to the "financial
conditions of the parties" in the First Order,
this Court cannot merely rely on such
statement for two (2) reasons. First, the
Debtor asserts that the Georgia statute cited by
the Superior Court, O.C.G.A. § 19–9–3, does
not require consideration of the parties'
respective needs and ability to pay. See Viskup
v. Viskup, 291 Ga. 103, 107, 727 S.E.2d 97
(2012). Without clear evidence of such a
review, the Debtor asserts that it should not be
presumed.
Second, the Debtor claims that, other than the
Superior Court's statement in the First Order,
there is no indication in the Superior Court
record, and none has been presented herein,
that the Superior Court actually considered
any evidence of the financial condition of the
parties other than their financial affidavits. See
Domestic Relations Financial Affidavits (each,
a "DRFA"), Skubic's DRFA on pp. 45–51 of the
Joint Stipulation; Debtor's DRFA on pp. 53–

Sanctions Motion at ¶ 11–12. Finally, the
Debtor alleged that Shepherd's actions caused
her pain and suffering, and that
[574 B.R. 374]
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63 of the Joint Stipulation. The Debtor further
states that, even if the Superior Court reviewed
the DRFAs, they show Skubic enjoyed a better
economic position than the Debtor, so he
could not have been in a position of need for
purposes of the Fee Award. Thus, the Debtor
urges this Court to examine the parties'
respective financial means at the time of the
Fee Award (as it was presented to the Superior
Court) in evaluating Respondents' assertion,
as a defense to the Sanctions Motion, that
Skubic was collecting a "domestic support
obligation."

proceeding—
(i) for the establishment of
paternity;
(ii) for the establishment or
modification of an order for
domestic support obligations;
(iii) concerning child custody or
visitation
...
(B) of the collection of a
domestic support obligation
from property that is not
property of the estate ...."

Similarly, given that O.C.G.A. § 19–9–3 does
not require such an inquiry, the Debtor
contends any ambiguity in determining this
issue due to the absence of support on the
record should be construed against
Respondents, as it is their burden to prove a
viable defense to an allegation of violation of
the automatic stay. See Jove Eng'g, Inc. v.
I.R.S., 92 F.3d 1539, 1556 (11th Cir. 1996).

11 U.S.C. § 362(b)(2)(A)(i)-(iii) & (B).
The Bankruptcy Code defines a domestic
support obligation (a "DSO") as:
"(14A) [A] debt that accrues
before, on, or after the date of the
order for relief in a case under
this title, including interest that
accrues on that debt as provided
under applicable nonbankruptcy
law notwithstanding any other
provision of this title, that is-

DISCUSSION6
Title 11 of the United States Code (the
"Bankruptcy Code") provides that the
automatic
[574 B.R. 375]

(A) owed to or recoverable by-

stay is imposed upon the filing of a bankruptcy
case. 11 U.S.C. § 362(a).7 Exceptions to the stay
are set forth in 11 U.S.C. § 362(b), which
provides, in pertinent part:

(i) a spouse, former spouse, or
child of the debtor or such child's
parent, legal guardian, or
responsible
relative;
or

"(b) The filing of a petition under
section 301, 302, or 303 of this
title, or of an application under
section 5(a)(3) of the Securities
Investor Protection Act of 1970[
15 U.S.C. § 78eee(a)(3) ], does
not operate as a stay(2)

under

subsection

(ii)

a

governmental

unit;

(B) in the nature of alimony,
maintenance,
or
support
(including assistance provided
by a governmental unit) of such
spouse, former spouse, or child
of the debtor or such child's
parent, without regard to
whether such debt is expressly so
designated;

(a)—

(A) of the commencement or
continuation of a civil action or
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have requested the Court to decide it at this
time.

(C) established or subject to
establishment before, on, or
after the date of the order for
relief in a case under this title, by
reason of applicable provisions
of—

The Fee Award Is Not A DSO
In this case, it is undisputed that the Fee
Award (i) is owed to the parent of a child of the
Debtor; (ii) was established by a prepetition
order from the Superior Court; and (iii) is not
assigned to a non-governmental entity. Thus,
the only open question in determining
whether the Fee Award is a DSO is whether the
Fee Award is "in the nature of alimony,
maintenance, or support" of Skubic or his child
with the Debtor. The standard for whether
attorneys' fees are in the nature of alimony,
maintenance, or support has been addressed
by the United States Court of Appeals for the
Eleventh Circuit. See Strickland v. Strickland
(In re Strickland), 90 F.3d 444 (11th Cir.
1996).9

(i) a separation agreement,
divorce decree, or property
settlement
agreement;
(ii) an order of a court of record;
(iii) a determination made in
accordance with applicable
nonbankruptcy law by a
governmental
unit;
and
(D)
not
assigned
to
a
nongovernmental entity, unless
that obligation is assigned
voluntarily by the spouse,
former spouse, child of the
debtor, or such child's parent,
legal guardian, or responsible
relative for the purpose of
collecting the debt."

Federal law, not state law, controls whether an
award is "in the nature of alimony,
maintenance, or support", as used in the
Bankruptcy Code. Strickland, 90 F.3d at 446.
Therefore, even if, under state law, an award is
couched as one that is in the nature of alimony,
maintenance or support, that determination is
subject to examination in a bankruptcy case
under federal law. The Eleventh Circuit held
that whether an award of attorneys' fees
constitutes support is a "simple inquiry" that
"requires bankruptcy courts to determine
nothing more than whether the support label
accurately reflects that the obligation at issue
is 'actually in the nature of alimony,
maintenance, or support.' " Id. (quoting
Harrell v. Sharp (In re Harrell), 754 F.2d 902,
906 (11th Cir. 1985) ). The Bankruptcy Code
also explicitly provides that the label given to
such an award in a court order is not
determinative. 11 U.S.C. § 101(14A)(B) ("...
without regard to whether such debt is
expressly so designated").

11 U.S.C. § 101(14A).
The question before the Court is whether an
exception to the automatic stay applies to the
service of the Contempt Motion
[574 B.R. 376]
on the Debtor. Under the applicable law as set
forth above, the question boils down to the
following: if the Fee Award is a DSO, then the
service of the Contempt Motion may have been
excepted from the automatic stay of 11 U.S.C. §
362(a) pursuant to 11 U.S.C. § 362(b)(2)(B).8
Conversely, if the Fee Award is not a DSO, then
the service of the Contempt Motion was not
excepted from the stay. Because the question
of whether the Fee Award is a DSO is obviously
critical to the foregoing analysis, the parties

However, any attempt to expand the analysis
into "an assessment of the ongoing financial
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circumstances ... would of necessity embroil
federal courts in domestic

a DRFA disclosing each party's gross and net
income and all assets owned in each party's
name. Neither the Debtor nor the
Respondents have asserted that the
information contained in any of the DRFAs is
inaccurate or incomplete, or that any other
financial information was submitted to the
Superior Court.

[574 B.R. 377]
relations matters which should properly be
reserved to the state courts." Strickland, 90
F.3d at 447 (quoting Harrell, 754 F.2d at 907
). Though the role envisioned for the
bankruptcy court does permit some level of
review, the Court should not embark upon its
own investigation into the parties' finances
without proper justification. If the facts of a
case make it clear that the related state court
award is in the nature of alimony,
maintenance or support, then a bankruptcy
court should not conduct any further review.
Conversely, if there is ambiguity in the state
court order, or the facts of the case do not
otherwise seem to support such a
characterization, then a limited review is
warranted.

According to Skubic's DRFA, he had gross
income of $6,500 per month, net monthly
income of $4,420, and monthly expenses
averaging $4,307. Additionally, Skubic had
$240,000 in stocks and bonds, $13,800 in an
IRA, and $11,000 in a checking account. He
also owned real property with a fair market
value of $230,000 and $77,000 in net equity,
as well as a 2007 Toyota 4Runner with a fair
market value of $14,000 and a 1985 BMW 535i
with a fair market value of $2,000, as well as
$6,000 worth of miscellaneous assets.
Skubic's overall net worth was $363,800. See
Joint Stipulation, at *45–51. Through the
Superior Court litigation, Skubic incurred
$118,106.73 in attorneys' fees and $28,178.15
in costs, including drug tests (all showing
negative results) and supervision fees that the
Debtor required, plus costs for the courtordered custody evaluation, mediation, and
late case evaluation. The fees and expenses
incurred by Skubic totaled $146,284.88. See
Joint Stipulation, at *72.

In this case, the First Order lists multiple
factors that were considered by the Superior
Court in granting the Fee Award, only one of
which was the relative financial needs of the
parties, and the Superior Court did not specify
the weight that it gave to the various factors.
Further, the statute to which the Superior
Court cited for support of the Fee Award,
O.C.G.A. § 19–9–3, does not require an
evaluation of the relative financial condition of
the parties or base entitlement to the award on
such an evaluation. Therefore, based on the
ambiguity in the Fee Award, and the
requirements of the statute supporting it, this
Court will conduct a limited review to
determine if the Fee Award is really in the
nature of alimony, maintenance, or support.

By comparison, according to the Debtor's
DRFA, she had gross income of $6,044 per
month, net monthly income of $4,678, and
monthly expenses averaging $6,567. She had
$15,000 in a 401(k), $4,000 in an I.R.A., and
$30,000 in checking and savings accounts.
She also owned real property with a fair
market value of $340,000 and $41,000 in net
equity, as well as a 2005 Nissan Murano with
a fair market value of $6,000. The Debtor's
overall net worth was $96,000. See Joint
Stipulation, at *53–61. Through the Superior
Court litigation, the

As set forth in Strickland, this Court must
conduct a "simple inquiry" into whether the
attorneys' fees award in this case is truly in the
nature of alimony, support, or maintenance. In
the Joint Stipulation, the parties submitted the
pleadings and exhibits that were submitted to
the Superior Court for its consideration of the
Fee Award. Included in those submissions was

[574 B.R. 378]
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Debtor incurred $114,027.34 in total
attorneys' fees and expenses. See Joint
Stipulation, at *6.

[574 B.R. 379]
much weight the Superior Court gave to
consideration of the relative financial needs of
the Debtor and Skubic, and whether that
award was in any way intended as support.
Although the Superior Court stated that it had
taken into account the financial condition of
the parties, financial condition was one of
many factors that the Superior Court listed as
consideration
for
the
Fee
Award.
Unfortunately, the Superior Court did not
provide further detail as to how much weight
was given to any one factor. The ambiguity is
heightened because the statute pursuant to
which the Fee Award was expressly made does
not itself require consideration of the financial
condition of the parties in making an award,
nor does it condition an award on the needs of
the recipient.

Based on the above information, the Debtor
and Skubic have very similar incomes. They
both incurred similar amounts of attorneys'
fees. The Debtor pays about $2,000 more a
month in expenses, and Skubic has
approximately $267,800 more in net assets
than the Debtor. Although the Superior Court
did recite that it considered the financial
condition of the parties, it does not appear that
ordering the Debtor, who has greater expenses
and less assets than Skubic, to pay a portion of
Skubic's attorneys' fees could possibly have
been based on the financial needs of Skubic or
the minor child.10 Rather, as is set forth in the
First Order, the Court also considered other
things, including the submissions by the
parties, the pleadings, the evidence at trial, the
outcome of the trial, the settlement offers
made and the billing statements submitted on
this issue, and it appears that those matters,
rather than any notion of support, resulted in
the Fee Award.

Because the First Order is unclear as to how
much consideration was given to the financial
needs of the parties, and because the
underlying statute did not even require the
Superior Court to consider such, pursuant to
Strickland and 11 U.S.C. § 101(14A), this Court
makes its own determination as to whether the
Fee Award is a DSO. Based on this Court's own
simple inquiry into what the Superior Court
considered in making the Fee Award, it
appears that the Superior Court must have
given great weight to the other factors it
mentioned, which would include the
numerous instances of wrongful conduct by
the Debtor asserted by Skubic, and therefore
this Court finds that the Fee Award is primarily
a sanction for the Debtor's conduct, was not in
the nature of alimony, maintenance, or
support, and is thus not a DSO. Consequently,
11 U.S.C. § 362(b)(2)(B) did not apply to the
service of the Contempt Motion to the extent it
sought payment of the Fee Award by the
Debtor.13

In the Superior Court, Skubic was seeking
attorneys' fees under both O.C.G.A. § 19–9–3
and O.C.G.A. § 9–15–14. That latter statute
provides attorneys' fees where a party brings
or defends an action lacking substantial
justification, i.e. , as a sanction for frivolous or
wrongful conduct. Although Skubic's letter
brief asserted that attorneys' fees were proper
under both O.C.G.A. §§ 19–9–3 and 9–15–14,
only one (1) paragraph of his brief, including
only a quote of O.C.G.A. § 19–9–3, addressed
his request for attorneys' fees under that
section. By contrast, four (4) pages of his brief
were devoted to setting forth the misconduct
of the Debtor and the allegedly frivolous
pleadings and positions taken by the Debtor11
that warranted attorneys' fees pursuant to
O.C.G.A. § 9–15–14.12

No Cause to Grant the Motion for
Relief from Stay

Based on the above, this Court finds that the
First Order is unclear as to how
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In the Motion for Relief from Stay, Skubic is
seeking, inter alia , an order confirming that
prosecution of the Contempt Motion as related
to collection of the Fee Award is excepted from
the automatic stay for the same reasons
asserted in the Response. Because this Court
finds that the Fee Award does not constitute a
DSO, no valid cause is set forth in the Motion
for Relief from Stay to modify the automatic
stay to allow Skubic to attempt to collect the
Fee Award outside of this bankruptcy case.

in this case], and in addition to
the attorney's fee provisions
contained in Code Section 19–6–
15 [child support], the judge may
order reasonable attorney's fees
and expenses of litigation...and
other costs of the child custody
action and pretrial proceedings
to be paid by the parties in
proportions and at times
determined by the judge.
O.C.G.A. § 19–9–3(g).

Accordingly, for the reasons set forth above, it
is

2

ORDERED that 11 U.S.C. § 362(b)(2)(B) did
not apply to the service of the Contempt
Motion to the extent it sought payment of the
Fee Award by the Debtor. It is further

(a) In any civil action in any
court of record of this state,
reasonable
and
necessary
attorney's fees and expenses of
litigation shall be awarded to any
party against whom another
party has asserted a claim,
defense, or other position with
respect to which there existed
such a complete absence of any
justiciable issue of law or fact
that it could not be reasonably
believed that a court would
accept the asserted claim,
defense, or other position.
Attorney's fees and expenses so
awarded shall be assessed
against the party asserting such
claim, defense, or other position,
or against that party's attorney,
or against both in such manner
as
is
just.

ORDERED that the Motion for Relief, to the
extent not already granted pursuant to this
Court's Order of May 23, 2016 (Docket No.
68), is DENIED. It is further
ORDERED that the Court will hold a status
conference with regard to the Motion for
Sanctions and the Motion for Protective Order
and to Quash Subpoena (Docket No. 51) on
August 23, 2017 at 1:30 p.m. in
Courtroom 1202 at the Richard B.
[574 B.R. 380]
Russell Federal Building and United
States Courthouse, 75 Ted Turner Drive
S.W., Atlanta Georgia 30303.
IT IS ORDERED as set forth below: July 21,
2017

(b) The court may assess
reasonable
and
necessary
attorney's fees and expenses of
litigation in any civil action in
any court of record if, upon the
motion of any party or the court
itself, it finds that an attorney or
party brought or defended an
action, or any part thereof, that
lacked substantial justification

-------Notes:
1

This statute provides, in pertinent part:

This statute provides, in pertinent part:
Except as provided in Code
Section 19–6–2 [regarding types
of custody actions not applicable
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or that the action, or any part
thereof, was interposed for delay
or harassment, or if it finds that
an
attorney
or
party
unnecessarily expanded the
proceeding by other improper
conduct, including, but not
limited to, abuses of discovery
procedures available under
Chapter 11 of this title, the
"Georgia Civil Practice Act." As
used in this Code section,
"lacked substantial justification"
means substantially frivolous,
substantially groundless, or
substantially
vexatious.

As to the balance of the relief sought in the
Contempt Motion, Respondents rely on the
exception to the stay provided in Section
362(b)(2)(A)(iii) with respect to the
continuation of an action "concerning child
custody or visitation." Partial relief from the
automatic stay, allowing Skubic to continue
prosecution of the Contempt Motion as it
relates to custody, parenting and visitation
(but not as it relates to the Fee Award) and
noting the applicability of that exception to
those parts of the Contempt Motion, was
provided by Order of this Court on May 24,
2016 (Docket No. 68).
5

This Court has jurisdiction over this matter
under 28 U.S.C. § 1334. Venue is proper in this
Court under 28 U.S.C. § 1409. This matter is a
core proceeding under 28 U.S.C. § 157(b)(2).
6

(c) No attorney or party shall be
assessed attorney's fees as to any
claim or defense which the court
determines was asserted by said
attorney or party in a good faith
attempt to establish a new theory
of law in Georgia if such new
theory of law is based on some
recognized
precedential
or
persuasive authority.

7

11 U.S.C § 362(a) provides, in pertinent part:
"(a) [A] petition filed under
section 301, 302, or 303 of this
title ... operates as a stay,
applicable to all entities, of(1) the commencement or
continuation, including the
issuance or employment of
process,
of
a
judicial,
administrative, or other action
or proceeding against the debtor
...;

O.C.G.A. § 9–15–14(a) -(c).
The Superior Court also ordered that the
Debtor reimburse Skubic for one half (1/2) of
the costs associated with supervised parenting
visits, mediation, late case evaluation, and for
the custody evaluator, though no specific
dollar amount was provided in the First Order.
See First Order, passim.
3

(2) the enforcement, against the
debtor or against property of the
estate, of a judgment obtained
before the commencement of the
case under this title

In response to a motion to reconsider and
clarify, the Superior Court entered a second
order on May 15, 2015, denying the Debtor's
request to reconsider the Fee Award and
clarifying the First Order in certain respects
not material to this matter. See Order on
Respondent's Motion for Reconsideration of
Award of Attorney's Fees (the "Second
Order"), attached as Exhibit "F" to the Joint
Stipulation.
4

The Respondents asserted in their Response
that 11 U.S.C. § 362(b)(2)(B) applied to their
activities. In response, the Debtor has only
asserted that Fee Award is not a DSO. No party
in any pleading has addressed how
Respondents' actions were an effort to collect
only from property that is not property of the
estate (presumably the Debtor's post-filing
wages and property abandoned by the Chapter
8
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Green, who evaluated custody, that Skubic be
allowed unsupervised visits. Skubic further
complained that Dr. Green had recommended
that Skubic be allowed one 24–hour parenting
period per week during the first three (3)
months, and increasing to three 48–hour
periods per month. Skubic had proposed such
parenting plan to the Debtor on March 14,
2014. Then, on April 11, 2014, Skubic asserts
that the Debtor unilaterally decided that
Skubic was not entitled to any overnight
parenting periods, forcing Skubic to file a
motion for emergency hearing on temporary
custody and parenting time. Pursuant to that
motion, the Superior Court ordered the parties
to attend "Late Case Evaluation." Skubic
finally complained that the parties agreed
upon a co-parenting counselor, David
Alexander, but when Mr. Alexander was
contemplating allowing Skubic to take the
child for 72 hours to attend a wedding, the
Debtor stopped paying her portion of Mr.
Alexander's fees.

7 trustee), which is the second element of §
362(b)(2)(B). Had the Court determined that
the Fee Award was a DSO, this failure of proof
might nevertheless have proved fatal to
Respondents' proposed defense, as the
Respondents have the burden of proof as to
their defense, Jove Eng'g, Inc., 92 F.3d at 1556,
and have provided no proof on this issue.
Although Strickland was decided under a
prior version of 11 U.S.C. § 523(a)(5), the
analysis of what is "in the nature of alimony,
maintenance or support" for the purposes of
the definition of a "domestic support
obligation" under 11 U.S.C. § 101(14A) should
be the same as the analysis that the 11th Circuit
applied to those same words in Strickland and
its other cases under the prior version of 11
U.S.C. § 523(a)(5). Although the prior version
of 11 U.S.C. § 523(a)(5) contained the word
"actually" before the applicable phrase, and 11
U.S.C. § 101(14A)(B) does not, 11 U.S.C. §
101(14A)(B) finishes with the additional
phrase "without regard to whether such debt is
expressly so designated", which has the same
effect on the applicable phrase as "actually"
had on it in the prior version of 11 U.S.C. §
523(a)(5).
9

The notion that the Fee Award was made as
a sanction is further supported by the
provision, in a footnote to the paragraph of the
Parenting Order that permitted the parties to
request attorneys' fees, expressly shortening
the period for requesting such fees under
O.C.G.A. § 9–15–14. See Parenting Order, p.
12, fn. 8.
12

Because Skubic and the Debtor had never
been married, and the Superior Court action
was not a divorce but a legitimization action
involving their child, the Debtor would not
have had any legal obligation to support
Skubic, making it extremely unlikely that the
Fee Award constitutes support for Skubic. It is
also extremely unlikely that the Fee Award was
made in support of the child, since the Debtor
has primary custody of the child under the
Parenting Order, and thus taking money from
her to give to Skubic, who was in a better
financial position than the Debtor at the time
of the award, could not in any obvious way
benefit the child.
10

Nothing in the foregoing constitutes a
determination that the Debtor is entitled to an
award of sanctions or damages in connection
with such actions, an issue that the Court
expressly reserves. Without ruling on any such
issues, which are not presently before the
Court, the possible good faith belief by the
Respondents that several stay exceptions
applied to the service of the Contempt Motion
on the Debtor, together with causation issues
arising from the Debtor's own actions after
having been served with the Contempt Motion
(as described in the Sanctions Motion) are
among the issues that would have to be
overcome by the Debtor before the Court could
consider any such award.
13

Skubic asserted that the Debtor had required
supervised visits despite no court order
requiring same and a recommendation from
the court-appointed doctor, Dr. Michelle
11
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district court abused its discretion in light of
this new standard.
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When a plaintiff takes inconsistent positions
by pursuing in district court a civil claim that
he failed to disclose as an asset in his
bankruptcy proceedings, a district court may
apply judicial estoppel to bar the plaintiff's
civil claim if it finds that the plaintiff intended
to make a mockery of the judicial system.
When determining whether a plaintiff who
failed to disclose a civil lawsuit in bankruptcy
filings intended to make a mockery of the
judicial system, a district court should
consider all the facts and circumstances of the
case. The Eleventh Circuit reasoned that the
court should look to factors such as the
plaintiff's level of sophistication, his
explanation for the omission, whether he
subsequently corrected the disclosures, and
any action taken by the bankruptcy court
concerning the nondisclosure. The court
overruled portions of Barger v. City of
Cartersville, 348 F.3d 1289 (11th Cir. 2003),
and Burnes v. Pemco Aeroplex, Inc., 291 F.3d
1282 (11th Cir. 2002), that permit a district
court to infer intent to misuse the courts
without considering the individual plaintiff
and the circumstances surrounding the
nondisclosure.
Accordingly,
the
court
remanded for consideration of whether the

Before ED CARNES, Chief Judge, TJOFLAT,
MARCUS, WILSON, WILLIAM PRYOR,
MARTIN, JORDAN, ROSENBAUM, JULIE
CARNES, and JILL PRYOR, Circuit Judges.*
ON PETITION FOR REHEARING
JILL PRYOR, Circuit Judge:
When an individual files for bankruptcy, he
must file sworn disclosures listing his debts
and his assets, including any pending civil
claims, and identifying any lawsuits he has
filed against others. Occasionally, a plaintiff
who has a pending civil lawsuit fails to list the
claims or lawsuit in these disclosures. In
omitting this information, the plaintiff
effectively takes inconsistent positions in the
two judicial proceedings by asserting in the
civil lawsuit that he has a claim against the
defendant while denying under oath in the
bankruptcy proceeding that the claim exists.
The equitable doctrine of judicial estoppel is
intended to protect courts against parties who
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seek to manipulate the judicial process by
changing their legal positions to suit the
exigencies of the moment. Today, we address
how this doctrine should be applied when a
plaintiff takes inconsistent positions by
pursuing in district court a civil claim that he
failed to disclose as an asset in his bankruptcy
proceedings. We reaffirm our precedent that
when presented with this scenario, a district
court may apply judicial estoppel to bar the
plaintiff's civil claim if it finds that the plaintiff
intended to make a mockery of the judicial
system.

undermine the judicial process. We therefore
overrule the portions of Burnes and Barger
that permit a district court to infer intent to
misuse the courts without considering the
individual plaintiff and the circumstances
surrounding the nondisclosure.
Here, the district court applied judicial
estoppel to bar plaintiff Sandra Slater's
discrimination and retaliation claims in a
lawsuit against her employer, U.S. Steel
Corporation, because Slater failed to disclose
these civil claims as assets in her bankruptcy.
Relying on our precedent in Burnes and
Barger , the district court inferred from
Slater's nondisclosure alone that she intended
to manipulate the judicial process. A panel of
our Court affirmed, concluding that the
district court did not abuse its discretion in
applying judicial estoppel. Because we
announce a new inquiry for evaluating intent
to make a mockery of the judicial system, we
remand to the panel so that it may decide
whether the district court abused its discretion
in light of this new standard.

But what suffices for a district court to find
that a plaintiff who did not disclose a civil
lawsuit in bankruptcy filings intended to make
a mockery of the judicial system? Our Court
has endorsed a rule that the mere fact of the
plaintiff's nondisclosure is sufficient, even if
the plaintiff corrected his bankruptcy
disclosures after the omission was called to his
attention and the bankruptcy court allowed
the correction without penalty. See Barger v.
City of Cartersville , 348 F.3d 1289 (11th Cir.
2003) ; Burnes v. Pemco Aeroplex, Inc. , 291
F.3d 1282 (11th Cir. 2002). We granted en
banc review to reconsider this precedent.

I. Factual Background and Proceedings
Below
Slater, a high school graduate, worked for U.S.
Steel for more than 10 years performing
general manual labor. Slater sued U.S. Steel
for discrimination based on race and sex in
violation of Title VII, 42 U.S.C. § 2000e et seq
, and 42 U.S.C. § 1981, and for retaliating
against her after she complained of race and
sex discrimination, in violation of Title VII and
§ 1981. U.S. Steel moved for summary
judgment on all of Slater's claims. The district
court granted the motion in part and denied it
in part. The court denied summary judgment
on Slater's claims that she suffered
discrimination in job assignments based on
her sex and was fired in retaliation for
complaining about racial discrimination.
Despite withstanding summary judgment,
Slater never had an opportunity to present
these claims to a jury.

We hold today that when determining whether
a plaintiff who failed to disclose a civil lawsuit
in bankruptcy filings intended to make a
mockery of the judicial system, a district court
should consider all the facts and
circumstances of the case. The court should
look to factors such as the
[871 F.3d 1177]
plaintiff's level of sophistication, his
explanation for the omission, whether he
subsequently corrected the disclosures, and
any action taken by the bankruptcy court
concerning
the
nondisclosure.
We
acknowledge that in this scenario the plaintiff
acted voluntarily, in the sense that he knew of
his civil claim when completing the disclosure
forms. But voluntariness alone does not
necessarily establish a calculated attempt to
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About a month after the district court's
summary
judgment
ruling,
Slater—
represented by different counsel than in her
discrimination case—filed a petition for
Chapter 7 bankruptcy. She did not disclose her
lawsuit against U.S. Steel in her bankruptcy
petition or the schedules filed with her
petition. When asked under penalty of perjury
in Schedule B-Personal Property to identify
any "contingent and unliquidated claims," she
answered "none." Voluntary Pet. at 10, In re
Slater , No. 11-02865 (Bankr. N.D. Ala. June 2,
2011), ECF No. 1. And when asked under
penalty of perjury in her Statement of
Financial Affairs to identify any "suits and
administrative proceedings to which the
debtor is or was a party within one year
immediately preceding the filing of this
bankruptcy case," she again answered "none."
Id. at 29 (emphasis omitted).

The next business day after U.S. Steel filed the
motion, Slater amended her Statement of
Financial Affairs and Schedule B to her
bankruptcy petition to disclose her claims
against U.S. Steel. The bankruptcy trustee then
filed with the bankruptcy court a request to
employ the lawyers who were representing
Slater in her employment action to continue to
pursue the claims against U.S. Steel on behalf
of the estate. The bankruptcy court granted the
motion.
The bankruptcy case proceeded: upon Slater's
petition, the court converted the case from a
Chapter 7 to a Chapter 13 proceeding, and
Slater filed a proposed Chapter 13 plan, which
the bankruptcy court confirmed. Later,
though, when Slater failed to pay the trustee
under the terms of the confirmed plan, the
bankruptcy court dismissed her case, meaning
her debts never were discharged in
bankruptcy.

After Slater filed her disclosures, the
bankruptcy trustee issued a Report of No
Distribution, finding there was no property
available for distribution from the estate over
and above that exempted by law. In the
absence of any objections to the report, 30
days later the estate became presumptively
fully administered. See Fed. R. Bankr. P.
5009(a).

[871 F.3d 1178]

Slater's civil action fared no better. The district
court granted U.S. Steel's motion for summary
judgment, applying the doctrine of judicial
estoppel to bar her claims. The court rejected
Slater's arguments that her omission of the
civil claims in the bankruptcy proceeding was
inadvertent and that she never intended to
thwart the judicial process. The court
explained that under our circuit precedent, a
failure to disclose is " ‘inadvertent’ only when
... the debtor either lacks knowledge of the
undisclosed claims or has no motive for their
concealment." Order at 11 (emphasis added)
(Doc. 89)1 (quoting Barger , 348 F.3d at 129596 ).

proceeding, the doctrine of judicial estoppel
should bar her from pursuing those claims. In
response, Slater testified by declaration that
she did not intentionally misrepresent facts to
the bankruptcy court. She further explained
that she misunderstood the question in the
Statement of Financial Affairs regarding "suits
and administrative proceedings to which the
debtor is or was a party" as asking only about
suits filed against her.

The district court found that Slater knew about
her civil claims, filed in 2009, when she
completed the bankruptcy disclosures in 2011
and that she had a motive to conceal the claims
"to defraud creditors into accepting her
[bankruptcy] case as one involving no assets
for distribution despite the real possibility
with the impending trial of the discrimination
case that she could soon be receiving a money
settlement or a money judgment in her favor."

The next day, U.S. Steel again moved for
summary judgment in the employment
discrimination case, this time on the ground
that because Slater failed to disclose her civil
claims in the bankruptcy
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Id. at 12. Although Slater corrected her
disclosures immediately after U.S. Steel
brought the omissions to light, the district
court found this fact irrelevant because
"waiting until after being caught to rectify the
omission is too little, too late."Id. Following
Burnes , Barger , and their progeny, the court
drew an inference that Slater intended to make
a mockery of the judicial system based on its
finding that she had knowledge of the
undisclosed claims and a motive to conceal
them.

peace with their creditors, and enjoy a new
opportunity in life with a clear field for future
effort, unhampered by the pressure and
discouragement of preexisting debt" (internal
quotation marks omitted)). For our purposes
here, the main difference between a Chapter 7
and a Chapter 13 proceeding is that creditors
are paid primarily with the debtor's
prepetition assets in Chapter 7 and with his
postpetition earnings in Chapter 13.
"Chapter 7 allows a debtor to make a clean
break from his financial past, but at a steep
price: prompt liquidation of the debtor's
assets." Harris v. Viegelahn , ––– U.S. ––––,
135 S.Ct. 1829, 1835, 191 L.Ed.2d 783 (2015).
When a debtor files a Chapter 7 petition, his
assets, subject to certain exemptions, are
immediately transferred to a bankruptcy
estate. 11 U.S.C. § 541(a)(1). The Chapter 7
trustee is responsible for selling the property
in the estate and distributing the proceeds to
creditors.2 Id. §§ 704(a)(1), 726. Although a
Chapter 7 debtor "must forfeit virtually all his
prepetition property," the bankruptcy laws
give the debtor an immediate fresh start and a
break from the financial past "by shielding
from creditors his postpetition earnings and
acquisitions." Harris , 135 S.Ct. at 1835. The
debtor may keep any wages earned or assets
acquired after the bankruptcy filing. Id. (citing
11 U.S.C. § 541(a)(1) ).

Slater appealed. After oral argument, a panel
of this Court affirmed the district court's grant
of summary judgment to U.S. Steel. In a
concurring opinion, Judge Tjoflat urged the
Court to review en banc our precedent
permitting the inference on which the district
court relied, that a plaintiff who omitted a civil
claim as an asset in bankruptcy filings
necessarily intended to make a mockery of the
judicial system. See Slater v. U.S. Steel Corp. ,
820 F.3d 1193, 1235 (11th Cir.) (Tjoflat, J.,
concurring) (explaining that our precedent
validating such an inference "guarantees the
very mockery of justice the doctrine of judicial
estoppel was designed to avoid"), reh'g en
banc granted, op. vacated ,
[871 F.3d 1179]
820 F.3d 1193 (11th Cir. 2016). We agreed to
rehear the case en banc and vacated the panel
opinion.

In contrast, a debtor who proceeds under
Chapter 13 may keep his prepetition property
but must repay his creditors over time,
generally from what he earns after filing
bankruptcy. The Chapter 13 debtor proposes a
plan to repay his debts over a three- or fiveyear period; the plan must be confirmed by the
bankruptcy court. Payments under the plan
"are usually made from a debtor's ‘future
earnings or other future income.’ " Id. (quoting
11 U.S.C. 1322(a)(1) ). In determining the
sufficiency of the proposed plan payments, the
bankruptcy court must consider the value of
the debtor's assets because the court may
confirm the plan only if the present value of
the proposed repayments is "not less than the

II. Overview of Bankruptcy Principles
Before turning to judicial estoppel, we pause
for an overview of the Chapter 7 and Chapter
13 bankruptcy procedures that allow debtors
to discharge their financial obligations and
receive a fresh start to explain how a debtor's
pending civil claim is treated in bankruptcy.
See Grogan v. Garner , 498 U.S. 279, 286-87,
111 S.Ct. 654, 112 L.Ed.2d 755 (1991)
(explaining that bankruptcy is designed to give
"honest but unfortunate debtor[s]" the
opportunity to "reorder their affairs, make
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amount that would be paid" to creditors if the
debtor's assets were liquidated under Chapter
7. See 11 U.S.C. § 1325(a)(4). If the bankruptcy
court confirms the plan, the trustee generally
collects a portion of the debtor's wages
through payroll deduction and then
distributes the withheld wages to the creditors
at the plan's conclusion. See Harris , 135 S.Ct.
at 1835. If the debtor completes his payments
under the plan, his debts are discharged.3 See
id.

Cir. 2004). With these bankruptcy principles
and distinctions in mind, we now turn to the
doctrine of judicial estoppel.
III. Judicial Estoppel Analysis
The precise issue before us is how the doctrine
of judicial estoppel should be applied when a
plaintiff fails to identify a pending civil claim
as an asset in a bankruptcy proceeding. To
address this issue, we begin by reaffirming that
a district court may apply judicial estoppel
when a two-part test is satisfied: the plaintiff
(1) took a position under oath in the
bankruptcy proceeding that was inconsistent
with the plaintiff's pursuit of the civil lawsuit
and (2) intended to make a mockery of the
judicial system.4

When a debtor files for bankruptcy under
Chapter 13, his assets are transferred to the
bankruptcy estate. See
[871 F.3d 1180]
11 U.S.C. § 1306(a). But after the bankruptcy
plan is confirmed, the property of the estate
returns to the debtor except as provided in the
plan or order confirming the plan. See id. §
1327(b). A Chapter 13 debtor generally is
permitted to retain his assets, such as his home
or car. See Harris , 135 S.Ct. at 1835.

We then discuss how a district court should
apply the second prong. Our precedent has, in
effect, treated the fact of the plaintiff's
omission as establishing the requisite intent.
Today we clarify that the district court must
consider all the facts and circumstances in
determining whether the plaintiff acted with
the intent to make a mockery of the judicial
system.

Given these differences, when a debtor's assets
include a civil claim, the claim will be treated
differently depending upon whether the
bankruptcy is a Chapter 7 or a Chapter 13
proceeding. Because a Chapter 7 debtor
forfeits his prepetition assets to the estate, only
the Chapter 7 trustee, not the debtor, has
standing to pursue a civil legal claim unless the
trustee abandons the asset, which then returns
the claim to the possession and control of the
debtor. See Parker v. Wendy's Int'l, Inc. , 365
F.3d 1268, 1272 (11th Cir. 2004). But a Chapter
13 debtor retains standing to continue to
pursue the civil claim. See 11 U.S.C. § 1303 ;
Fed. R. Bankr. P. 6009 ("With or without court
approval, the ... debtor in possession may
prosecute ... any pending action or proceeding
by ... the debtor, or commence and prosecute
any action or proceeding in behalf of the estate
before any tribunal."). Thus, a Chapter 13
debtor may continue to control the lawsuit and
the terms of any settlement. See Crosby v.
Monroe Cty. , 394 F.3d 1328, 1331 n.2 (11th

A. To Invoke Judicial Estoppel in the
Bankruptcy Scenario, District Courts
Should Continue to Apply Our TwoPart Test.
The equitable doctrine of judicial estoppel is
intended to "prevent the perversion of the
judicial process" and "protect [its] integrity ...
by prohibiting parties from deliberately
changing positions according to the exigencies
of the moment." New Hampshire , 532 U.S. at
749-50, 121 S.Ct. 1808 (citations and internal
quotation marks omitted); see also 18 James
Wm. Moore et al., Moore's Federal Practice ¶
131.13[6] (3d ed. 2015) (explaining that
doctrine of judicial estoppel is concerned with
"the orderly administration of justice and
regard for the dignity of court proceedings").
When a party does so, the doctrine of judicial
estoppel allows a court to exercise its
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discretion to dismiss the party's claims. See
New Hampshire , 532 U.S. at 750, 121 S.Ct.
1808. Stated simply, the doctrine of judicial
estoppel

1808. Maine moved to dismiss the case,
arguing that judicial estoppel should bar New
Hampshire's action because in previous
litigation between the two states New
Hampshire had agreed to a consent decree that
set the boundary at the middle of the river's
main channel of navigation. Id. at 748, 121
S.Ct. 1808. The Supreme Court applied
judicial estoppel to bar New Hampshire's later
attempt to claim more land by arguing for a
different boundary. Id. at 749, 121 S.Ct. 1808.

[871 F.3d 1181]
rests on the principle that "absent any good
explanation, a party should not be allowed to
gain an advantage by litigation on one theory,
and then seek an inconsistent advantage by
pursuing an incompatible theory." Ryan
Operations G.P. v. Santiam-Midwest Lumber
Co. , 81 F.3d 355, 358 (3d Cir. 1996) (quoting
18 Charles A. Wright, Arthur R. Miller &
Edward H. Cooper, Federal Practice and
Procedure § 4477 (1981) ).

The Court announced a three-part test that
"typically inform[s]" the decision whether to
apply the judicial estoppel doctrine: (1) "a
party's later position must be clearly
inconsistent with its earlier position"; (2) the
party had to "succeed[ ] in persuading a court
to accept that party's earlier position, so that
judicial acceptance of" the party's later
position "would create the perception that
either the first or the second court was
misled"; and (3) the party "seeking to assert an
inconsistent position would derive an unfair
advantage or impose an unfair detriment on
the opposing party if not estopped." Id. at 75051, 121 S.Ct. 1808 (internal quotation marks
omitted). Additionally, the Court recognized
that judicial estoppel should not be applied
"when a party's prior position was based on
inadvertence or mistake." Id. at 753, 121 S.Ct.
1808 (internal quotation marks omitted).
Although the Court announced this three-part
test, it emphasized that it was "not establish
[ing] inflexible prerequisites or an exhaustive
formula for determining the applicability of
judicial estoppel." Id. at 751, 121 S.Ct. 1808.6

Our circuit employs a two-part test to guide
district courts in applying judicial estoppel:
whether (1) the party took an inconsistent
position under oath in a separate proceeding,
and (2) these inconsistent positions were
"calculated to make a mockery of the judicial
system." Burnes , 291 F.3d at 1285 (internal
quotation marks omitted). Under this test, a
district court considers both the plaintiff's
actions—whether he made inconsistent
statements—and his motive—whether he
intended to make a mockery of the judicial
system. Judicial estoppel should not be
applied when the inconsistent positions were
the result of "inadvertence[ ] or mistake"
because judicial estoppel "looks towards cold
manipulation and not an unthinking or
confused blunder." Johnson Serv. Co. v.
Transamerica Ins. Co. , 485 F.2d 164, 175 (5th
Cir. 1973).5

[871 F.3d 1182]

Before we formulated our two-part test in
Burnes , the United States Supreme Court
addressed the doctrine of judicial estoppel in
New Hampshire v. Maine , which concerned a
boundary dispute between the two states.
Availing itself of the Supreme Court's original
jurisdiction, New Hampshire sought a
declaration that the low water mark of a river
on Maine's shore was the boundary between
the two states. 532 U.S. at 745, 747, 121 S.Ct.

Slater argues that we must abandon our test
for applying judicial estoppel in favor of the
New Hampshire test. In New Hampshire ,
though, the party seeking to apply judicial
estoppel, Maine, was a party to the prior
lawsuit in which New Hampshire had taken an
inconsistent position. See id. at 745, 121 S.Ct.
1808. The Supreme Court was not presented
with—and so did not address—the question of
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how judicial estoppel should be applied when
the party seeking to invoke the doctrine was
not a party to the other proceeding. Here,
because the party seeking to invoke judicial
estoppel, U.S. Steel, was not a party to the
bankruptcy case and could not have been
unfairly disadvantaged by any position Slater
took in that case, we conclude that New
Hampshire is inapplicable. Consistent with
New Hampshire's recognition that its test was
not exhaustive, we adhere to our two-part test
in the scenario before us.7

Pemco, for racial discrimination, but never
amended his bankruptcy disclosures to
identify the lawsuit. When Billups later sought
to convert the Chapter 13 petition into a
Chapter 7, the bankruptcy court ordered him
to update his schedules to reflect changes since
the original filing. He nevertheless
[871 F.3d 1183]
failed to report his pending lawsuit and then
received a no-asset discharge of his debts
under Chapter 7. After the bankruptcy was
closed, Pemco moved for summary judgment
based on judicial estoppel. Id. The district
court granted the motion, and we affirmed. Id.
at 1284, 1289.

B. Under Our Precedent, a Plaintiff
Who Omitted a Civil Claim in a
Bankruptcy Filing Is Deemed to Have
Intended to Make a Mockery of the
Judicial System.

In reviewing the district court's application of
judicial estoppel, we applied our two-part test
inquiring whether the debtor took an
inconsistent position under oath in another
proceeding and whether the inconsistency was
calculated to make a mockery of the judicial
system. Id. at 1285. Because it was beyond
dispute that Billups had taken inconsistent
positions about the existence of his civil
claims, we characterized the issue on appeal as
"one of intent." Id. at 1286.

Turning back to our two-part test for applying
judicial estoppel, the first part is satisfied
because Slater took an inconsistent position
under oath in her bankruptcy proceeding. We
focus today on the second part: how a court
should determine whether a plaintiff intended
make a mockery of the judicial system.
In Burnes and Barger , we endorsed an
inference that a plaintiff who failed to disclose
a lawsuit in a Chapter 7 bankruptcy intended
to manipulate the judicial system because the
omission was not inadvertent. In effect, we
treated the fact that the plaintiff could
potentially benefit from the nondisclosure as
sufficient to establish that the plaintiff, in fact,
intended to deceive the court and manipulate
the proceedings. And we subsequently
extended that reasoning to cases involving
Chapter 13 debtors as well.8

Billups argued that he lacked the requisite
intent to mislead the court. Looking to
decisions of other circuits, we concluded that
the district court permissibly drew an
inference that Billups had engaged in
intentional manipulation. See id. at 1287.
Obviously Billups knew about his civil claims,
which he was pursuing in a separate action.
And an incentive existed to hide the lawsuit
from his creditors because it was "unlikely he
would have received the benefit of ... a no asset,
complete discharge had his creditors, the
trustee, or the bankruptcy court known of a
lawsuit claiming millions of dollars in
damages." Id. at 1288. We permitted the
inferential leap from Billups's potential motive
to hide the lawsuit to the conclusion that he in
fact acted with such a motive and thus
intended to manipulate the proceedings.

1. Burnes v. Pemco Aeroplex, Inc.
In Burnes , we held that a district court did not
abuse its discretion in applying judicial
estoppel to bar plaintiff Levi Billups's claims in
a civil lawsuit when he failed to disclose those
claims as assets in his bankruptcy filings. See
291 F.3d at 1286-88. After Billups filed for
Chapter 13 bankruptcy, he sued his employer,
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Billups also argued that the doctrine of judicial
estoppel should not be applied because he
could reopen his bankruptcy case and amend
his filings to disclose the lawsuit. We rejected
this argument, explaining that a debtor should
not be permitted to escape judicial estoppel
simply by correcting his nondisclosure once it
has been discovered. Because "[t]he success of
our bankruptcy laws requires a debtor's full
and honest disclosure," we reasoned, a debtor
cannot "back-up, re-open the bankruptcy case,
and amend his bankruptcy filings" after his
adversary raises judicial estoppel. Id. Allowing
the debtor to proceed in these circumstances,
we said, would "suggest[ ] that a debtor should
consider disclosing potential assets only if he
is caught concealing them," which "would only
diminish the necessary incentive to provide
the bankruptcy court with a truthful
disclosure" of assets. Id.

hearing in which the City participated, the
bankruptcy court permitted Barger to reopen
and allowed the trustee to pursue the claims
against
[871 F.3d 1184]
the City, finding that Barger had neither
intentionally concealed the discrimination
claims nor sought to obtain an advantage for
herself by failing to disclose them. Id.
Nonetheless, the district court applied judicial
estoppel to bar the claims. Id. at 1292.
The panel majority affirmed the district court's
application of judicial estoppel and, following
Burnes , conflated the inquiry into whether
Barger had acted voluntarily with the inquiry
into whether she intended to make a mockery
of the judicial system. See id. at 1294. To
determine whether Barger had the requisite
intent, the panel majority considered whether
her nondisclosure was "inadvertent" by
looking to whether she knew about the
undisclosed claims and had a motive to
conceal them. Id. at 1295-96. As to motive, the
panel majority recognized that a debtor who
omitted such a claim would be able to "keep
any proceeds for herself and not have them
become part of the bankruptcy estate." Id. at
1296.

2. Barger v. City of Cartersville
In Barger , a 2-1 decision, the panel majority
followed Burnes in holding that a district court
did not abuse its discretion when it found,
based solely on the debtor's failure to disclose
her civil claims in her bankruptcy proceedings,
that she intended to make a mockery of the
judicial system. See Barger , 348 F.3d at 1297.
After Barger was demoted, she brought
employment discrimination claims against her
employer, the City of Cartersville, seeking
money damages and reinstatement to her
earlier position. While her lawsuit was
pending, Barger filed for Chapter 7 bankruptcy
but omitted her civil claims from her
disclosures. Id. at 1291. Barger had told both
her bankruptcy attorney and the trustee that
she had a pending lawsuit against the City, in
which she sought reinstatement to her former
position, but she had failed to mention that she
also sought damages. Id. After Barger received
a no-asset discharge of her debts, the City
moved for summary judgment based on
judicial estoppel. Barger then asked the
bankruptcy court to reopen her case so that
she could disclose her employment
discrimination claims. Id. at 1291-92. After a

The dissent in Barger objected to the panel
majority's analysis of Barger's intent to make a
mockery of the judicial system. Id. at 1298
(Barkett, J., dissenting). The dissent argued
that the majority had improperly treated the
fact that Barger's omission was not
"inadvertent" as sufficient to establish that she
had intended to mislead the court. See id.
(explaining that the "failure to meet the
specific inadvertence criteria" does not
"automatically impl[y] an intent to make a
mockery of the judicial system" (internal
quotation marks omitted)). The dissent urged
that courts should look to "all of the
circumstances of [the] particular case" to
determine whether the debtor had the
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requisite intent. Id. at 1297-98 (internal
quotation marks omitted).

[871 F.3d 1185]
of judicial estoppel to bar civil claims that the
Chapter 7 debtor failed to disclose, even
though we acknowledged that the trustee was
the real party in interest.

3. Cases Post Burnes and Barger
Even though Burnes and Barger both involved
Chapter 7 bankruptcies, we have extended
their reasoning to cases involving Chapter 13
debtors. See De Leon v. Comcar Indus., Inc. ,
321 F.3d 1289, 1292 (11th Cir. 2003) (holding
that because Chapter 13 debtor "knew about
his [civil] claim and possessed a motive to
conceal it[,] ... we can infer from the record his
intent to make a mockery of the judicial
system" (internal quotation marks omitted)).
We acknowledged that a Chapter 13 debtor
would always have a potential motive to
conceal a civil claim from creditors so as to
"keep the proceeds for herself and den[y] the
creditors a fair opportunity to claim what was
rightfully theirs." See Robinson v. Tyson
Foods, Inc. , 595 F.3d 1269, 1275-76 (11th Cir.
2010).

Second, in Ajaka v. Brooksamerica Mortgage
Corp. , 453 F.3d 1339 (11th Cir. 2006), we
looked beyond a Chapter 13 debtor's failure to
disclose a civil lawsuit to determine whether
the debtor actually intended to make a
mockery of judicial proceedings. After filing a
Chapter 13 petition, Ajaka filed a Truth in
Lending Act claim against his mortgage
lender. Id. at 1342. Ajaka directed his
bankruptcy attorney to amend his bankruptcy
schedules to disclose the lawsuit, but his
attorney failed to do. Id. at 1343. Because
Ajaka had failed to disclose his claim to the
bankruptcy court, the lender moved for
summary judgment based on judicial estoppel.
Even though the record showed that all the
creditors were aware of Ajaka's civil claims
against the lender before the lender raised
judicial estoppel, the district court found that
Ajaka intended to make a mockery of the
judicial system. Id. We reversed and held that
the district court abused its discretion in
applying judicial estoppel when there was a
question of material fact about whether Ajaka
had an intention to conceal his civil claim from
his creditors. We relied in part on the fact that
he had subsequently amended his bankruptcy
schedules. Id. at 1346.

It is true that in two panel decisions after
Burnes and Barger we applied judicial
estoppel more narrowly, but these decisions
cannot be reconciled with our prior precedent.
First, in Parker , we reversed the district
court's application of judicial estoppel to bar
an employment discrimination claim that a
debtor failed to disclose as an asset in his
Chapter 7 bankruptcy petition. 365 F.3d at
1269. We said that judicial estoppel should not
be applied in that case because when the
debtor filed Chapter 7 bankruptcy, the trustee,
as representative of the bankruptcy estate,
became "the proper party in interest, and ...
the only party with standing to prosecute
causes of action belonging to the estate." Id. at
1272. We held that because the trustee was the
real party in interest in the civil lawsuit, had
never taken an inconsistent position under
oath, and had not abandoned the
discrimination claim, the district court abused
its discretion in applying judicial estoppel. Id.
As the panel in the case before us recognized,
Parker cannot be reconciled with our decision
in Barger , in which we upheld the application

Ajaka cannot be squared with Burnes and
Barger , which looked solely to whether the
debtor omitted a claim to determine the
debtor's intent. Given the flaws in our
reasoning in Burnes and Barger and the
inconsistencies in our precedent, we now
address how district courts should evaluate a
debtor's intent.
C. Deciding Whether a Plaintiff
Intended to Make a Mockery of the
Judicial System Requires Review of the
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Totality of the Facts and
Circumstances.

application of judicial estoppel will give the
civil defendant a windfall at the expense of
innocent creditors.

We hold that to determine whether a plaintiff's
inconsistent statements were calculated to
make a mockery of the judicial system, a court
should look to all the facts and circumstances
of the particular case. When the plaintiff's
inconsistent statement comes in the form of an
omission in bankruptcy disclosures, the court
may consider such factors as the plaintiff's
level of sophistication, whether and under
what circumstances the plaintiff corrected the
disclosures, whether the plaintiff told his
bankruptcy attorney about the civil claims
before filing the bankruptcy disclosures,
whether the trustee or creditors were aware of
the civil lawsuit or claims before the plaintiff
amended the disclosures, whether the plaintiff
identified other lawsuits to which he was party,
and any findings or actions by the bankruptcy
court after the omission was discovered.9 We
overrule the portions of Burnes and Barger
that permitted the inference that a plaintiff
intended to make a mockery of the judicial
system simply because he failed to disclose a
civil claim.10

First, a district court should look to all the facts
and circumstances of the case to decide
whether a plaintiff intended to mislead the
court because that question is separate from
and not answered by whether the plaintiff
voluntarily, as opposed to inadvertently,
omitted assets. Our decisions in Burnes and
Barger conflated the question of whether the
plaintiff's omission was inadvertent with the
separate question of whether the plaintiff
actually intended to manipulate the judicial
system to his advantage.
After all, a plaintiff may have failed to disclose
a pending lawsuit because he did not
understand the disclosure obligations. It is not
difficult to imagine that some debtors,
particularly those proceeding pro se ,11 may not
realize that a pending lawsuit qualifies as a
"contingent and unliquidated claim" that must
be disclosed on a schedule of assets. Although
the question asking for a list of "all suits and
administrative proceedings to which the
debtor is or was a party" seems more
straightforward, as Slater's testimony shows, it
nevertheless may be misunderstood.12 So it
makes sense that a district court should look
beyond a plaintiff's omission in determining
whether the plaintiff intended to misuse the
judicial process.

Three reasons lead us to reject the inference
we accepted in Burnes and Barger in favor of
a rule that a district court should look to all the
circumstances of the case. First, such an
inquiry ensures that judicial estoppel is
applied only when a party acted with a
sufficiently culpable

Second, a broader inquiry allows a district
court to consider any findings or other actions
by the bankruptcy court that might help in
determining whether the debtor purposely
intended to mislead the court and creditors.
We have justified applying judicial estoppel
after a debtor omitted a claim from his
bankruptcy disclosures as necessary to ensure
full and honest disclosure to the bankruptcy
courts and protect "the effective functioning of
the federal bankruptcy system." Burnes , 291
F.3d at 1286 (internal quotation marks
omitted). But we have overlooked that
bankruptcy courts do not necessarily view

[871 F.3d 1186]
mental state. Second, it allows a district court
to consider any proceedings that occurred in
the bankruptcy court after the omission was
discovered, arguably a better way to ensure
that the integrity of the bankruptcy court is
protected. Third, limiting judicial estoppel to
those cases in which the facts and
circumstances warrant it is more consistent
with the equitable principles that undergird
the doctrine. By rejecting a one-size-fits-all
approach, we reduce the risk that the
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such omissions as establishing a debtor's
intent to mislead the bankruptcy court.

Barger , 279 B.R. 900, 908 (Bankr. N.D. Ga.
2002) ; it may even fine or imprison a debtor
for contempt or refer the matter for the United
States Attorney's Office to consider
prosecuting the debtor for perjury. See 18
U.S.C. §§ 401, 1621.13

To the contrary, the Bankruptcy Code and
Rules liberally permit debtors to amend their
disclosures when an omission is discovered.
Yes, the Bankruptcy Code requires debtors to
disclose all their assets, including contingent
and unliquidated claims. See 11 U.S.C. §
521(a)(1)(B) (requiring debtor to file a
schedule of assets and liabilities). But
Bankruptcy Rule 1009, which was proposed by
the Supreme Court and adopted by Congress,
permits a debtor to amend a schedule or
statement "as a matter of course at any time
before the case is closed." Fed. R. Bankr. R. P.
1009(a). Further, the bankruptcy court retains
broad discretion to reopen a closed case on a
motion of the debtor or another party in
interest "to administer" an asset that had not
previously been

Third, considering all the circumstances of the
case is more consistent with the equitable
principles that underlie the doctrine of judicial
estoppel. "Equity eschews mechanical rules"
and "depends on flexibility." Holmberg v.
Armbrecht , 327 U.S. 392, 396, 66 S.Ct. 582,
90 L.Ed. 743 (1946).14 Requiring the district
court to consider all facts and circumstances in
evaluating the plaintiff's intent is the more
flexible, less mechanical approach that equity
demands. In addition, this approach reduces
the likelihood that an otherwise liable civil
defendant will receive an unjustified windfall
or that innocent creditors will be harmed.

[871 F.3d 1187]

When a district court applies a judicial
estoppel bar based on nondisclosure in a
bankruptcy proceeding without determining
that the plaintiff deliberately intended to
mislead, the civil defendant avoids liability on
an otherwise potentially meritorious civil
claim while providing no corresponding
benefit to the court system. As an equitable
doctrine, judicial estoppel should apply only
when the plaintiff's conduct is egregious
enough that the situation "demand[s]
equitable intervention." Hazel-Atlas Glass Co.
v. Hartford-Empire Co. , 322 U.S. 238, 248,
64 S.Ct. 997, 88 L.Ed. 1250 (1944). When a
plaintiff intended no deception, judicial
estoppel may not be applied. If a court applies
judicial estoppel to bar the plaintiff's claim
absent such intent, it awards the civil
defendant an unjustified windfall.15 Just as
equity

scheduled. 11 U.S.C. § 350(b). It strikes us as
inconsistent with these principles—which
recognize that omissions occur and liberally
allow amendment and correction of
disclosures—to infer that a debtor who failed
to disclose a lawsuit necessarily meant to
manipulate the bankruptcy proceedings.
We see no good reason why, when determining
whether a debtor intended to manipulate the
judicial system, a district court should not
consider the bankruptcy court's treatment of
the nondisclosure. We reject the idea that
encouraging a district court to blind itself to
subsequent proceedings in the bankruptcy
court, particularly the bankruptcy court's
decision about whether to allow the debtor to
amend his disclosures or reopen his
bankruptcy case, better protects the
bankruptcy system. Indeed, the bankruptcy
court has tools of its own to punish a debtor
who it determines purposefully tried to hide
assets. For example, it may revoke the
discharge or deny an exemption for the
proceeds from the debtor's lawsuit, see In re

[871 F.3d 1188]
frowns upon a plaintiff's pursuit of a claim that
he intentionally concealed in bankruptcy
proceedings, equity cannot condone a
defendant's avoidance of liability through a

48

UPDATE ON GEORGIA LAW
153 of 210

APPENDIX D

doctrine
premised
upon
intentional
misconduct without establishing such
misconduct. See Coral Springs St. Sys, Inc. v.
City of Sunrise , 371 F.3d 1320, 1340-41 (11th
Cir. 2004) (explaining that a court of equity
must "promote and enforce justice, good faith,
uprightness, fairness, and conscientiousness"
from both plaintiff and defendant (internal
quotation marks omitted)).

that courts proceed with care and consider all
the relevant circumstances.
In the face of these compelling reasons why
district courts should consider the totality of
the facts and circumstances of the case to
determine whether a plaintiff intended to
make a mockery of the judicial system, U.S.
Steel urges us to adhere to Burnes and Barger
. First, U.S. Steel argues

What is more in this circumstance, the
application of judicial estoppel poses a
potential risk of harm to innocent creditors.
When a civil claim is dismissed on the basis of
judicial estoppel, the asset becomes
worthless—losing any potential to increase the
value of the bankruptcy estate—which in turn
harms creditors. It is easy to see why in
Chapter 7 proceedings: the trustee is
responsible for liquidating the assets in the
estate and then distributing the proceeds to
creditors. When the civil claim is dismissed,
there can be no proceeds from a recovery or
settlement for distribution to creditors. See 11
U.S.C. §§ 704(a)(1), 726.16

[871 F.3d 1189]
that no change to our precedent is required
because even when a district court finds that
the plaintiff intended to manipulate the
judicial system, the court remains "entirely
free to find in particular circumstances that a
debtor's omission was inadvertent." Appellee's
Br. at 3. But U.S. Steel overlooks that under
our case law an omission of a claim is "
‘inadvertent’ only when a [debtor] either lacks
knowledge of the undisclosed claim or has no
motive for [its] concealment." Barger , 348
F.3d at 1295 (emphasis added). No plaintiff
who omitted civil claims from bankruptcy
disclosures will be able to show that he acted
inadvertently because, as we explained above,
the plaintiff always will have knowledge of his
pending civil claim and a potential motive to
conceal it due to the very nature of bankruptcy.
The Supreme Court has told us that judicial
estoppel must not be applied to an inadvertent
inconsistency, New Hampshire , 532 U.S. at
753, 121 S.Ct. 1808, yet under our precedent
inadvertence places no meaningful limit on the
doctrine's application.

Although not as apparent for Chapter 13
proceedings, a risk remains that the dismissal
will harm creditors. The amount of proceeds
that creditors receive in a Chapter 13
bankruptcy is dictated by the confirmed plan,
and a debtor's payments under the plan are
generally based upon the debtor's expected
future earnings. See Harris , 135 S.Ct. at 1835.
But a plan can be confirmed only if the
payments to the creditors are either equal to or
exceed what the creditors would have received
in a Chapter 7 bankruptcy, meaning that the
value of a civil claim is taken into account in
formulating and reviewing the plan. See 11
U.S.C. § 1325(a)(4). If the debtor, trustee,
creditors, and bankruptcy court know that a
civil claim is likely to be dismissed based on
judicial estoppel, they are likely to treat the
claim as worthless, depriving the bankruptcy
estate of what (absent judicial estoppel) might
have been a valuable asset. Because the
application of judicial estoppel may harm
innocent creditors, equitable principles dictate

Second, U.S. Steel argues that by overruling
Burnes and Barger , we will create a circuit
split. In fact, a circuit split exists regardless.
The approach we adopt today is consistent
with the decisions of at least three other
circuits, which have recognized that whether a
plaintiff intended to make a mockery of the
judicial system requires consideration of more
than just whether the plaintiff failed to disclose
a claim.17 Other circuits, consistent with
Burnes and Barger , have endorsed the
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inference that a plaintiff who omitted a claim
necessarily intended to manipulate the judicial
system.18 For the reasons we have already
discussed, we find the analysis of the Sixth,
Seventh, and Ninth Circuits to be more
persuasive and conclude that theirs is the
better approach.19

Beach, 113 F.3d 1563, 1570 (11th Cir. 1997)
(noting that the district court as factfinder was
free to reject an expert witness' testimony even
if it was uncontradicted); Murphy v. City of
Flagler Beach, 846 F.2d 1306, 1310 (11th Cir.
1988) (explaining that the factfinder "was not
bound to accept the plaintiff's evidence ... even
if it was not controverted"); see also United
States v. Samples, 897 F.2d 193, 198 (5th Cir.
1990) ("The trier of fact need not credit any
witness' testimony, even if unimpeached.").

We thus overrule our prior precedent
approving the inference that a plaintiff
intended to make a mockery of the judicial
system solely because he failed to disclose his
civil claim in his bankruptcy. Instead, district
courts should consider all the facts and
circumstances of the case to determine
whether the debtor had the requisite intent.

We have taken the principle even further than
that. In criminal cases, "[w]e have long
recognized that a statement by a defendant, if
disbelieved by the jury, may be considered
substantive evidence of the defendant's guilt."
United States v. Tobin, 676 F.3d 1264, 1287
(11th Cir. 2012) (quotation marks omitted),
abrogated on other grounds by United States
v. Davila, 569 U.S. ––––, 133 S.Ct. 2139, 186
L.Ed.2d 139 (2013) ; United States v. Martinez,
83 F.3d 371, 374 (11th Cir. 1996) ("But the jury
was entitled to reject Martinez's testimony and
to consider it as substantive evidence of his
guilt."). And "this rule applies with special
force," we have stressed, "where the element to
be proved is the defendant's knowledge or
intent." Martinez, 83 F.3d at 374–75 ; accord
United States v. Vazquez, 53 F.3d 1216, 1225
(11th Cir. 1995) (noting that the rule a
factfinder, after observing a defendant testify,
can infer that the opposite of her testimony is
true "applies with special force where the
elements to be proved for a conviction include
highly subjective elements: for example, the
defendant's intent or knowledge").

IV. Conclusion
Having identified the proper standard for
determining when judicial estoppel may be
applied, we remand this appeal to the panel to
consider whether the district court abused its
discretion in applying judicial estoppel and to
resolve any other remaining issues.
REMANDED.

[871 F.3d 1190]
ED CARNES, Chief Judge, concurring:
I concur in the majority opinion for the Court,
especially in light of footnote 12, which
acknowledges that a district court is not
required to accept the testimony of the
plaintiff that her misstatements in the
bankruptcy proceeding were not made with
intent to mislead, even if that testimony is
uncontradicted.

All of those decisions are particularly
important in light of our holding today that
judicial estoppel will bar a claim not disclosed
by the plaintiff in her bankruptcy proceeding
only if the omission was done with the intent
to mislead. The intent behind an inaccurate or
misleading statement or omission is a purely
subjective fact that can seldom be proven by
objective facts alone. People who have
defrauded
others
through
misleading
bankruptcy schedules, which are signed under

This is in keeping with the long-established
law of this circuit. See, e.g., Burston v.
Caldwell, 506 F.2d 24, 26 (5th Cir. 1975) ("The
district court, of course, was not required to
accept [the petitioner's] testimony, even if
uncontradicted."); Negron v. City of Miami
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penalty of perjury, have committed a crime. It
is a small step from original perjury to coverup perjury.

property is available for distribution to
creditors, streamlined procedures may apply.
See Fed. R. Bankr. P. 2002(e).

If district courts were required to accept a
plaintiff's testimony that she did not intend to
defraud her creditors by omitting a claim from
her bankruptcy schedules, judicial estoppel
never
would
be
applied
in
these
circumstances. The possibility that the
doctrine could apply to claims not disclosed in
bankruptcy proceedings would be purely
academic and serve no deterrent purpose. And
if debtors were freed from any threat of judicial
estoppel, the losers would be both honest
creditors and the integrity of the judicial
process, which means we all would lose.

3

If the debtor fails to make payments due
under a Chapter 13 plan, he may be forced to
convert to a Chapter 7 proceeding or the court
may dismiss his bankruptcy case entirely. See
11 U.S.C. § 1307(a) -(c).
Because judicial estoppel is an equitable
doctrine, we review the district court's
decision to apply the doctrine for abuse of
discretion. See New Hampshire v. Maine, 532
U.S. 742, 750, 121 S.Ct. 1808, 149 L.Ed.2d 968
(2001) ; Talavera v. Sch. Bd. of Palm Beach
Cty., 129 F.3d 1214, 1216 (11th Cir. 1997).
4

Decisions of the former Fifth Circuit handed
down before the close of business on
September 30, 1981 are binding on this Court.
See Bonner v. City of Prichard, 661 F.2d 1206,
1209 (11th Cir. 1981) (en banc).
5

That is why the one sentence contained in
footnote 12 is so important. It means that in
deciding whether a plaintiff intended to
mislead when she omitted a claim from her
bankruptcy schedules, or failed to update a
schedule to include the claim, the district court
is not required to accept the plaintiff's denial
of her intent. And that is true even if her denial
is made under oath and not contradicted by
other evidence.

The Supreme Court concluded that all three
parts of the test were satisfied: New
Hampshire had taken inconsistent positions
by changing its argument about the location of
the boundary, it had succeeded in persuading
the Supreme Court to accept its earlier
position when the Court accepted the parties'
agreement about the location of the boundary
and entered a consent decree, and it would
gain an unfair advantage at Maine's expense if
permitted to seek to move the boundary. See
New Hampshire, 532 U.S. at 751-55, 121 S.Ct.
1808. And "New Hampshire's position" could
not "be regarded as a product of inadvertence
or mistake." Id. at 753, 121 S.Ct. 1808.
6

[871 F.3d 1191]
The district court has the authority and
responsibility to find the facts and not to
blindly accept testimony.
-------Notes:
Judge Hull recused herself and did not
participate in these en banc proceedings.
Judge Newsom joined the Court on August 4,
2017, and did not participate in these en banc
proceedings.
*

We note that other circuits have taken a
similar approach in not rigidly adhering to the
New Hampshire test (that is, considering
different factors) when the party seeking to
invoke judicial estoppel was not a party to the
case in which the other party took an
inconsistent position. See, e.g., Stephenson v.
Malloy, 700 F.3d 265, 273 (6th Cir. 2012)
(considering whether debtor who omitted
lawsuit in bankruptcy disclosures had acted in
7

Citations to "Doc." refer to numbered docket
entries in the district court record.
1

When all the debtor's assets are exempt from
the bankruptcy estate, meaning that no
2
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bad faith); Krystal Cadillac-Oldsmobile GMC
Truck, Inc. v. Gen. Motors Corp., 337 F.3d 314,
325 (3d Cir. 2003) (considering, as part of
judicial estoppel test, whether a lesser sanction
would have remedied the damage done by the
litigant's misconduct).

that the plaintiff intended to manipulate the
judicial process in either court; it simply must
consider the totality of the facts and
circumstances
before
making
that
determination.
See also DelCostello v. Int'l Bros. of
Teamsters, 462 U.S. 151, 162, 103 S.Ct. 2281,
76 L.Ed.2d 476 (1983) (explaining that
principles of equity are hostile to "mechanical
rules" (internal quotation marks omitted));
Baggett v. Bullitt, 377 U.S. 360, 375, 84 S.Ct.
1316, 12 L.Ed.2d 377 (1964) (explaining that
whether a court should exercise its
discretionary equitable powers should not
depend on an "automatic rule").
14

See Robinson v. Tyson Foods, Inc., 595 F.3d
1269, 1275-76 (11th Cir. 2010) ; De Leon v.
Comcar Indus., Inc., 321 F.3d 1289, 1291-92
(11th Cir. 2003).
8

We emphasize that this list is not exhaustive;
the district court is free to consider any fact or
factor it deems relevant to the intent inquiry.
9

We do not overrule these cases entirely.
Specifically, our decision today has no effect
on the portion of Burnes holding that judicial
estoppel did not apply to bar the debtor's
injunctive relief claims, 291 F.3d at 1288-89,
or the portions of Barger addressing standing,
estoppel, and the application of judicial
estoppel to the debtor's claim for injunctive
relief, 348 F.3d at 1292-93, 1297.
10

U.S. Steel contends that civil defendants
receive no "pure windfall" if judicial estoppel
is applied as the district court did here because
they receive only the "incidental benefit" of
escaping civil liability in exchange for
providing the valuable service of "exposing
abuses of the bankruptcy system." Appellee's
Br. at 52-53 (internal quotation marks
omitted). But only when the plaintiff intended
to mislead is the defendant exposing an abuse
of the system.
15

In 2015, 9.2% of Chapter 7 and 8.5% of
Chapter 13 petitions nationwide were filed by
debtors proceeding pro se. Michael B. Joseph,
Consumer Pro Se Bankruptcy: Finding Hope
in Hopelessness, 35 Am. Bankr. Inst. J. 32, 32
(May 2016).
11

In a similar vein, U.S. Steel argues that unless
courts apply judicial estoppel consistent with
our existing precedent, civil defendants will
have no incentive to uncover omissions of civil
lawsuits in bankruptcy filings, and such
omissions will go undetected. Not so. Civil
defendants like U.S. Steel will still have an
incentive to research and discover whether the
plaintiff failed to disclose a civil claim because
the court may apply judicial estoppel if the
facts and circumstances of the case show that
the plaintiff had the requisite intent to deceive.
In addition, the plaintiff's nondisclosure may
provide fodder for cross examination and
impeachment in the civil suit.

Of course, the district court may determine
that a plaintiff's testimony that he
misunderstood the disclosure obligations is
not credible.
12

13 U.S. Steel argues that judicial estoppel is also

necessary to protect the integrity of district
courts from plaintiffs who pursue civil claims
that they implicitly admitted in their
bankruptcy proceedings were worthless. It
posits that a plaintiff may omit a civil claim
from his bankruptcy disclosures because he
knew it was worthless, yet attempt to commit
a fraud on the district court by trying to
persuade the court that the claim has value.
But under the rule we adopt today, a district
court may apply judicial estoppel if it decides

As we observed above, our holding in Parker
that judicial estoppel should not apply against
a Chapter 7 trustee conflicted with Barger.
Because we overrule that portion of Barger,
Parker no longer conflicts with prior panel
16
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precedent, and so there is no question about its
continued viability.
17 See Spai n e v. Cmty. Contacts, Inc., 756 F.3d

542, 548 (7th Cir. 2014) (reversing application
of judicial estoppel because the civil defendant
"needed to show more than an initial
nondisclosure on a bankruptcy schedule"); Ah
Quin v. Cty. of Kauai Dep't. of Transp., 733
F.3d 267, 276 (9th Cir. 2013) (rejecting a
"presumption of deceit" where "the plaintiffdebtor has reopened the bankruptcy
proceedings and has corrected the initial filing
error"); Eubanks v. CBSK Fin. Grp., Inc., 385
F.3d 894, 899 (6th Cir. 2004) (reversing
district court's application of judicial estoppel
where plaintiffs omitted the claim because
defendant "provide[d] no additional evidence
that Plaintiffs demonstrated fraudulent
intentions towards the court").
See, e.g., Eastman v. Union Pac. R.R. Co.,
493 F.3d 1151, 1157-60 (10th Cir. 2007)
("Where a debtor has both knowledge of the
claims and a motive to conceal them, courts
routinely, albeit at times sub silentio, infer
deliberate manipulations."); In re Superior
Crewboats, Inc., 374 F.3d 330, 335-36 (5th
Cir. 2004) (concluding that judicial estoppel
applied because plaintiffs knowingly omitted
civil claim from bankruptcy disclosures).
18

U.S. Steel also argues that stare decisis
requires us to adhere to our precedent, but the
en banc court may overrule panel decisions.
See McKinney v. Pate, 20 F.3d 1550, 1565 n.21
(11th Cir. 1994) (en banc).
19
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TIMOTHY WEAKLEY, PlaintiffAppellant,
v.
EAGLE LOGISTICS, CELADON
TRUCKING, Defendants-Appellees.

D.C. Docket No. 3:16-cv-00205-HNJ
Non-Argument Calendar
D.C. Docket No. 3:16-cv-00403-HNJ
Page 2

TIMOTHY WEAKLEY, PlaintiffAppellant,
v.
JENNIFER ROBERTS, QUALITY
COMPANIES, Defendants-Appellees.

Appeals from the United States District Court
for the Northern District of Alabama
Before ED CARNES, Chief Judge, MARCUS,
and ROSENBAUM, Circuit Judges.

No. 17-14022
No. 17-14023

PER CURIAM:

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

In this consolidated appeal, Timothy
Weakley appeals the district court's grant of
summary judgment against him in favor of
Eagle Logistics Services and Celadon Trucking
Services, and its grant of summary judgment
against him (in a separate lawsuit) in favor of
Jennifer Roberts and Quality Companies.
Weakley contends that the district court
abused its discretion by dismissing his two
lawsuits based on the doctrine of judicial
estoppel as a result of Weakley's failure to
disclose them in his bankruptcy proceeding.

June 29, 2018
Summaries:
Source: Justia
In this consolidated appeal, plaintiff alleged
that the district court abused its discretion by
dismissing his two lawsuits based on the
doctrine of judicial estoppel as a result of his
failure to disclose them in his bankruptcy
proceeding. Applying a two-part test to guide
district courts in applying judicial estoppel,
the court held that plaintiff took an
inconsistent position under oath in a separate
proceeding and the inconsistent positions
were calculated to make a mockery of the
judicial system. In this case, plaintiff not only
failed to include the two lawsuits in his initial
bankruptcy filings but he also failed to include
them in any of the six separate amendments
that he made to his schedules and filings
during the bankruptcy proceeding. Plaintiff
only disclosed the lawsuits after defendants
had relied on plaintiff's failure to disclose as
grounds for dismissal.

We review only for abuse of discretion the
district court's application of judicial estoppel.
Slater v. U.S. Steel Corp., 871 F.3d 1174, 1180
n.4 (11th Cir. 2017) (en banc). A debtor who
has filed for bankruptcy "must file sworn
Page 3
disclosures listing his debts and his assets,
including any pending civil claims, and
identifying any lawsuits he has filed against
others." Id. at 1176. When a debtor fails to list
a pending civil claim as an asset in a
bankruptcy proceeding, the equitable doctrine
of judicial estoppel allows a court to exercise
its discretion to dismiss the debtor's civil
claim. See id. at 1180.

[PUBLISH]

We use a two-part test to guide district
courts in applying judicial estoppel: (1)
Whether the plaintiff "took a position under

Non-Argument Calendar

54

UPDATE ON GEORGIA LAW
159 of 210

APPENDIX E

oath in the bankruptcy proceeding that was
inconsistent with the plaintiff's pursuit of the
civil lawsuit[s]," and (2) whether the
inconsistent positions "were calculated to
make a mockery of the judicial system." Id. at
1180-81 (quotation marks omitted). There is
no question that Weakley took an inconsistent
position under oath in a separate proceeding.
In his Chapter 13 bankruptcy proceeding he
failed to disclose the two lawsuits and the
claims in them as assets after asserting those
claims and an entitlement to damages in the
lawsuits. See Robinson v. Tyson Foods, Inc.,
595 F.3d 1269, 1275 (11th Cir. 2010) ("[F]ailure
to timely amend a Chapter 13 reorganization
plan to reflect a pending claim while
simultaneously pursing that claim in another
court of law constitutes inconsistent positions
under oath."). As a result, we turn to the
second prong.

Id. at 1185. The court may also consider the
plaintiff's explanation for the omission, id. at
1177, although it need not credit that
explanation, id. at 1186 n.12; see also id. at
1190-91 (Carnes, C.J., concurring) ("[I]n
deciding whether a plaintiff intended to
mislead when she omitted a claim from her
bankruptcy schedules, or failed to update a
schedule to include the claim, the district court
is not required to accept the plaintiff's denial
of her intent. And that is true even if her denial
is made under oath and not contradicted by
other evidence.").
In concluding that Weakley intentionally
misled the bankruptcy court, the district court
considered that he not only failed to include
the two lawsuits in his initial bankruptcy
filings but he also failed to include them in any
of the six separate amendments that he made
to his schedules and filings during the
bankruptcy proceeding. The court pointed out
that it was not until the defendants in both
lawsuits had relied on his failure to disclose as
grounds for dismissal of the

Page 4
As for the second prong, district courts
must "look to all the facts and circumstances of
the case to decide whether a plaintiff intended
to mislead the court . . . ." Slater, 871 F.3d at
1186. For example, a court may consider:

Page 5
lawsuits that Weakley finally amended his
bankruptcy filings to disclose those two
lawsuits and the claims they asserted. The
court also considered his ability to benefit
financially at his creditors' expense by
concealing the two lawsuits. Not only that but
Weakley had disclosed as assets in the
bankruptcy proceeding two other lawsuits he
had filed, both of which were of much lesser
potential value than the two nondisclosed
ones, which together sought damages in excess
of $14,000,000. The district court reasoned
that his failure to disclose the two higher claim
lawsuits while disclosing the other two lesser
claim ones "indicates a motive to exclude the
potentially more lucrative, non-exempt
[lawsuit assets] from the bankruptcy
proceedings." Finally, the court took into
account the fact that Weakley had filed four
other bankruptcy petitions, "demonstrating

the
plaintiff's
level
of
sophistication, whether and
under what circumstances the
plaintiff
corrected
the
disclosures, whether the plaintiff
told his bankruptcy attorney
about the civil claims before
filing
the
bankruptcy
disclosures, whether the trustee
or creditors were aware of the
civil lawsuit or claims before the
plaintiff
amended
the
disclosures, whether the plaintiff
identified other lawsuits to
which he was [a] party, and any
findings or actions by the
bankruptcy court after the
omission was discovered.
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that [he] should have been familiar with the
requirements."

(quotation marks and alterations omitted). It
cannot serve that purpose as well if a
duplicitous debtor is assured that he can
always avoid the doctrine's bite by dismissing
his bankruptcy petition after his duplicity is
found out. And that is

Although the district court reached its
ruling before this Court issued its en banc
decision in Slater, its analysis is consistent
with that decision. Slater overruled our
precedent that allowed courts to automatically
infer a plaintiff's intent to mislead based solely
on the plaintiff's failure to disclose a civil claim
in a bankruptcy proceeding. See 871 F.3d at
1185. The district court did not infer Weakley's
intent to defraud his creditors based only on
his failure to disclose but instead made its
determination based on the facts and
circumstances relating to the

Page 7
what Weakley sought to do. He didn't
voluntarily dismiss his bankruptcy petition
until after the defendants moved for summary
judgment on the grounds that he intentionally
omitted these two lawsuits from his
bankruptcy filings. To guarantee Weakley and
others in his situation that, if caught, they
could always undo the application of the
judicial estoppel doctrine would render it
toothless.

Page 6
bankruptcy filings and nondisclosure. Our
Slater decision requires a district court to
consider the entire record, see id., which is
what the district court did.

Because the district court considered all
the facts and circumstances of Weakley's cases
in determining whether he intended to
mislead the bankruptcy court, see id. at 1185,
it did not abuse its discretion by applying
judicial estoppel and dismissing these two
lawsuits that he failed to disclose in his
bankruptcy proceeding.

Weakley also argues that the judicial
estoppel issue is moot because he voluntarily
dismissed his Chapter 13 bankruptcy petition.1
It isn't moot. The judicial estoppel issue
presented to us in this appeal is not about what
should happen in the bankruptcy proceeding,
a case that has not been appealed to us.
Instead, the issue is whether the district court
abused its discretion in dismissing on judicial
estoppel grounds the two lawsuits that
Weakley filed against the appellees in the
appeal before us. Weakley did not dismiss
either one of these two lawsuits; instead, he
has appealed the district court's dismissal of
them. The propriety of that dismissal is not
moot.

AFFIRMED.
-------Footnotes:
In his briefs Weakley also makes several
factual allegations that he did not make in the
district court. We can't and won't consider
those allegations. See Daniel v. Taylor, 808
F.2d 1401, 1404 n.2 (11th Cir. 1986) ("[T]his
Court cannot consider evidence which was
not before the district court.")
1.

To the extent Weakley argues that his
voluntary dismissal of his bankruptcy petition
makes the district court's application of the
judicial estoppel doctrine an abuse of
discretion in this case, we reject that
contention. Judicial estoppel serves to
"prevent the perversion of the judicial process
and protect its integrity." Id. at 1180
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I.

TYPES OF CLAIMS
A. Social Security Disability Insurance Benefits, also known as DIB or Title II.
Title II of the Social Security Act, 42 U.S.C. 401 et seq. , 20 C.F.R. Part 404
1. Disabled Adult Workers (DIB):
An individual must have enough quarters of coverage (QC) from paid-in
Social Security taxes to have both fully insured status and disability insured
status. No limitation in assets for persons receiving DIB.
• Fully Insured: 1 QC for every calendar year after the year in which
he/she turns 21, up to the calendar year before becoming disabled.
DIB requires having 20 QC paid in out of the 40 quarters
immediately before the onset date of disability. 20 C.F.R. 403.103
• Primary Insurance Amount (PIA): The month benefit amount as
calculated by the claimant’s lifelong earnings.
• Family Maximum: Family members of the disabled may receive
auxiliary benefits, which are divided among the children of the
insured if there are minor children under age 18, unless the children
are enrolled in full-time in high school, ending at age no later than
19.
• Retroactivity of benefits: Social Security can only pay DIB benefits
for up to 12 months prior the time that the application for benefits
was filed. 42 U.S.C. 423(b) and 20 C.F.R. 404.315(a)(4). Social
Security does not pay DIB benefits for the five first full months after
the established onset date of disability. 20 C.F.R. 404.315(a)(4).
• Medicare: DIB beneficiaries are entitled to pay for and receive
Medicare 24 months after their entitlement to DIB begins. 42
U.S.C. 426(b).
• Relationship of DIB benefits and other benefits. There is no
reduction of either DIB benefits of VA Service Connected Disability
benefits if a person receives both. However, DIB benefits can be
reduced if any individual for has received Workers Compensation
benefits or ERISA Long-Term Disability benefits. An individual
cannot receive both Social Security Retirement benefits and DIB
benefits simultaneously.
2. Disabled Adult Children (DAC) of Childhood Disability Benefits. An
unmarried child at least 18 years old can receive DAC benefits if they have a
disability that began before age 22 and is the child of an insured adult
parent entitled to retirement benefits or DIB. 20 C.F.R. 404.350(a).
3. Disabled Widow’s, Widower’s, Surviving Divorced Spouse Benefits: A
disabled widow, widower or surviving divorced spouse of an insured wage
earner may earn benefits on a spouse’s earnings record if the
widow/widower is between the ages of 50 and 60, has a disability that
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began within 7 years of his/her deceased insured spouse’s death, and was
married at least 10 years. 20 C.F.R. 404.335.
B. Supplemental Security Income, which is also known as “SSI” or “Title XVI”.
Title XVI of the Social Security Act, 20 C.F.R. Part 416.
1. Disabled Adult Workers: SSI is not funded by FICA taxes but rather by
general tax revenue.
• Non-Medical Requirements. There are both income and asset
requirements for SSI. The Social Security Administration uses a chart
which takes into account the income of the spouse and the number
of children in the household. As to the asset requirement, an
individual cannot have more than $2000.00 in non-exempt assets if
single, or $3,000.00 in non-exempt assets if married, in order to
qualify for SSI. Exempt assets include the home, one vehicle, $2000
worth of household goods and personnel effects, and a burial space.
20 C.F.R. 416.1201.
• Retroactivity of SSI benefits. There is no retroactivity of SSI
benefits, and entitlement to SSI benefits begins the month after the
application for SSI benefits was filed. There is no waiting period for
SSI benefits. 20 C.F.R. 416.335.
• Medicaid. SSI beneficiaries are entitled to Medicaid as their onset of
disability, potentially reaching back to the month of the filing of
their SSI application.
II.

LEVELS OF ADJUDICATION:
A. Initial Determination: After an application is filed, an initial determination of the claim is
performed by a “state agency” under contract to the Social Security Administration. 42
U.S.C. 421, 20 C.F.R. 404.1503 and 20 C.F.R. 416.903.
B. Reconsideration: In Georgia and South Carolina, a claimant who receives an Unfavorable or
Partially Favorable decision at the Initial Level has 60 days to file a Request for
Reconsideration. Reviews at the Reconsideration level are also performed by “state
agencies” under contract with the Social Security Administration.
C. Hearing Before an Administrative Law Judge: After an Unfavorable or Partially Favorable
Decision at the Reconsideration Level, a claimant has 60 days to request a hearing before an
Administrative Law Judge. 42 U.S.C. 405(b)(1), 20 C.F.R. 404.929, 20 C.F.R. 416.1429.
D. Appeals Council: After an Unfavorable or Partially Favorable ALJ Decision, a claimant has 60
days to request a review by the Appeals Council. 20 C.F.R. 404.967, 20 C.F.R. 416.1467
E. Federal Court: If the Appeals Council denies the Request for Review or issues an
Unfavorable or Partially Favorable Decision, a claimant has 60 days to file an appeal in
Federal Court.
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III.

DEFINITION OF DISABILITY:
A.

SSA defines disability as the “inability to do any substantial gainful activity by reason of
a medically determinable physical or mental impairment which can be expected to
result in death or which has lasted or is expected to last for a continuous period of not
less than 12 months.” 42 U.S.C. 423(d), 20 C.F.R. 404.1505(a), 20 C.F.R. 416.905(a).

B. The Sequential Evaluation of Disability: 20 C.F.R. 1520, 20 C.F.R. 416.920

1. Substantial Gainful Activity (SGA) : The first step in determining if a claimant is
disabled is to determine if the claimant is working and engaging in “Substantial
Gainful Activity”. 20 C.F.R. 404.1571 et seq., 20 C.F.R. 416.971 et seq.
• For 2018, SGA is $1,180 per month for non-blind persons and $1970 per
month for blind persons. For 2019, SGA will be $1220 for non-blind persons
and $2040 for blind persons.
• If a claimant is earning over SGA, the inquiry stops and the claimant is
determined to be not disabled, unless an exception to SGA applies, such as
an “unsuccessful work attempt”, the reduction of SGA through “impairment
related work expenses” or if the work is being performed in a “sheltered
workshop.” 20 C.F.R. 404.1574, 20 C.F.R. 416.974
2. Severe Impairment: The claimant must have a “severe impairment” or combination
of impairments which significantly limit his physical or mental ability to do basic
work activities without regard to his age, education or work experience. 20 C.F.R.
404.1521, 20 C.F.R. 416.921. If the claimant does not have a severe impairment, the
inquiry stops and the claimant is determined to be not disabled.
3. Does the Claimant Meet or Equal a Listing? SSA has listings for 14 different body
systems or categories of impairments (Musculoskeletal System, Special Senses and
Speech, Respiratory Disorders, Cardiovascular System, Digestive System,
Genitourinary Disorders, Hematological Disorders, Skin Disorders, Endocrine
Disorders, Congenital Disorders that Affect Multiple Body Systems, Neurological
Disorders, Mental Disorders, Cancer, and Immune System Disorders).
4. Past Relevant Work: If the claimant does not meet or equal a Listing, the next step
is to determine the claimant’s Residual Functional Capacity (RFC) and whether
he/she can perform his Past Relevant Work.
•

RFC is defined as what a claimant can do mentally and physically in a work
setting on a regular and continuous basis (8 hours a day, 5 days a week)
despite his/her mental and physical limitations. 20 C.F.R. 404.1545(a)(1)
and 20 C.F.R. 416.945(a)(1). The RFC takes into account exertional
limitations (the ability to sit, stand, walk, carry, lift, push and pull per SSR
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•

•

83-10), non-exertional limitations such as mental, sensory, environmental,
manipulative and postural limitations (per SSRs 83-10, 83-12, 83-14, and 8315), as well as pain and other symptoms.
Past Relevant Work is defined as work that was performed with the 15 years
prior to the alleged onset of disability and which was performed long
enough for the claimant to know how to do it. 20 C.F.R. 404.1565 and 20
C.F.R. 416.965.
If the claimant’s RFC allows them to perform their past relevant work either
as actually performed or as generally performed in the national economy,
the claimant is determined to be not disabled.

5. Ability to Perform Other Work: If the claimant’s RFC does not permit them to
perform his/her Past Relevant Work, SSA must then determine if the claimant can
perform other work that exists in the national economy while considering the
claimant’s age, education and past work experience.
• Dictionary of Occupational Titles (DOT): Published by the U.S. Department
of Labor.
• Medical-Vocational Guidelines: (“the Grids”). A series of tables which
incorporate the claimant’s age, education, work experience and RFC and
direct a conclusion of disabled or not disabled. 20 C.F.R. Part 404, Subpart
P, Appendix II.
• Vocational Experts: Classify a claimant’s Past Relevant Work by the DOT,
skill and exertional level and respond to questions from the ALJ and
claimant’s attorney regarding the claimant’s ability to perform other work
and transferability of skills.
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Andrew Magruder of Augusta, Georgia represents Social Security Disability and
SSI claimants at all administrative stages and in federal court. Since 2008, he has
been a partner in the law firm Wilkinson and Magruder, LLP, and has devoted
approximately 90% of his time to representing disabled clients. He is a 1990
graduate of the University of Virginia, a 1994 graduate of the University of
Georgia School of Law and a sustaining member of NOSSCR (National
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Stephen H. Brown, Hollington Brown LLP,
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ETHICS
Hon. Daniel J. Craig, Judge, Augusta Circuit
Superior Court, Augusta

UPDATE ON GEORGIA LAW
210 of 210

Danny Craig
An Eagle Scout
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega
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