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All rights reserved. Printed in the United States of America. No part of this publication may  be 
reproduced, stored in a retrieval system, or transmitted in any form by any means, electronic, 
mechanical photocopying, recording, or otherwise, without the prior written permission of ICLE.

The Institute of Continuing Legal Education’s publications are intended to provide current and 
accurate information on designated subject matter. They are off ered as an aid to practicing 
attorneys to help them maintain professional competence with the understanding that the 
publisher is not rendering legal, accounting, or other professional advice.  Attorneys should 
not rely solely on ICLE publications.  Attorneys should research original and current sources of 
authority and take any other measures that are necessary and appropriate to ensure that they 
are in compliance with the pertinent rules of professional conduct for their jurisdiction.  

ICLE gratefully acknowledges the eff orts of the faculty in the preparation of this publication 
and the presentation of information on their designated subjects at the seminar.  The opinions 
expressed by the faculty in their papers and presentations are their own and do not necessarily 
refl ect the opinions of the Institute of Continuing Legal Education, its offi  cers, or employees.  The 
faculty is not engaged in rendering legal or other professional advice and this publication is not 
a substitute for the advice of an attorney.  This publication was created to serve the continuing 
legal education needs of practicing attorneys.  

ICLE does not encourage non-attorneys to use or purchase this publication in lieu of hiring 
a competent attorney or other professional.  If you require legal or other expert advice, you 
should seek the services of a competent attorney or other professional.

Although the publisher and faculty have made every eff ort to ensure that the information 
in this book was correct at press time, the publisher and faculty do not assume and hereby 
disclaim any liability to any party for any loss, damage, or disruption caused by errors or 
omissions, whether such errors or omissions result from negligence, accident, or any other 
cause.

The Institute of Continuing Legal Education of the State Bar of Georgia is dedicated to promoting 
a well organized, properly planned, and adequately supported program of continuing legal 
education by which members of the legal profession are aff orded a means of enhancing their 
skills and keeping abreast of developments in the law, and engaging in the study and research 
of the law, so as to fulfi ll their responsibilities to the legal profession, the courts and the public.

Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.
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A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.

iii
FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Tangela S. King
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE
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AGENDA

PRESIDING: Richard A. Campbell, Deming Parker Hoffman Campbell & Daly LLC, Norcross
  Stephen C. Steele, Moore Ingram Johnson & Steele LLP, Marietta
  Bruce R. Steinfeld, Steinfeld & Steinfeld PC, Atlanta
      
 8:00 REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A removable jacket or sweater is recommended.)

 8:25 WELCOME AND PROGRAM OVERVIEW
  Bruce R. Steinfeld

 8:30 THE EVOLUTION OF EQUITABLE DIVISION OF PROPERTY IN GEORGIA
  Edward E. Bates, Jr., Warner Bates McGough McGinnis & Portnoy PC, Atlanta
  Barry B. McGough, Warner Bates McGough McGinnis & Portnoy PC, Atlanta
  Hon. Rebecca Crumrine Rieder, Judge, Fulton County Superior Court; Hedgepeth Heredia  
  & Rieder LLC, Atlanta
  Alvah O. Smith, Levine Smith Snider & Wilson, LLC, Atlanta

 10:00 BREAK

 10:15 “THE BOUNDS OF ADVOCACY”: MORAL & ETHICAL ISSUES FACING FAMILY LAWYERS
  Paula J. Frederick, General Counsel, State Bar of Georgia, Atlanta
  Bruce R. Steinfeld

 11:15 DIVORCE & BANKRUPTCY
  Hon. Paul W. Bonapfel, Judge, U.S. Bankruptcy Court, Northern District of Georgia, Atlanta
  Shayna M. Steinfeld, Steinfeld & Steinfeld PC, Atlanta

 12:15 HIGHLIGHTS AND RECENT CHANGES TO GEORGIA ADOPTION CODE
  E. Nicole Harrison, Deming Parker Hoffman Campbell & Daly LLC, Norcross

 12:30 LUNCH (A boxed lunch will be provided to all attendees.)

 1:00 COURT OF APPEALS JUDGES PANEL
  Moderator: Stephen C. Steele
  Panelists:
  Hon. Anne Elizabeth Barnes, Judge, Georgia Court of Appeals, Atlanta
  Hon. Sara L. Doyle, Judge, Georgia Court of Appeals, Atlanta
  Hon. Christopher J. McFadden, Judge, Georgia Court of Appeals, Atlanta

 2:00 SUPERIOR COURT JUDGES PANEL
  Moderator: Richard A. Campbell
  Panelists:
  Hon. Paige Reese Whitaker, Judge, Fulton County Superior Court, Family Division, Atlanta
  Hon. Kimberly A. Childs, Judge, Cobb County Superior Court, Marietta
  Hon. Tracey Mason, Judge, Gwinnett County Superior Court, Lawrenceville

 3:15 RECESS/WINE & CHEESE RECEPTION
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I. Introduction 
 

The division of property incident to divorce is often one of the most fraught and contentious 

elements of a divorce; in cases where custody is not at issue, property division may be the single 

issue driving a divorce to trial.  Today, Georgia courts apply the doctrine of “equitable division”1 

to distribute assets in a divorce.  First, all of the parties’ assets are classified as either “marital” or 

“separate” property, based on how and when they were acquired.2  Then, each party is awarded 

his or her separate property, and the marital property is divided “equitably” between them.3  The 

Supreme Court of Georgia outlined Georgia’s law of equitable division as follows:4 

The equitable division of property is an allocation to the parties of the assets 
acquired during the marriage, based on the parties’ respective equitable interests.  
The purpose behind the doctrine of equitable division of marital property is “to 
assure that property accumulated during the marriage be fairly distributed between 
the parties.”  Only property acquired as a direct result of the labor and investments 
of the parties during the marriage is subject to equitable division.  A property 
interest brought to the marriage by one of the marriage partners is a non-marital 
asset and is not subject to equitable division since it was in no sense generated by 
the marriage. It is a question of law for the court whether a particular category of 
property may legally constitute a marital or non-marital asset, but whether a 
particular item of property actually is a marital or non-marital asset may be a 
question of fact for the trier of fact.  The appreciation in value of a non-marital asset 
during the marriage is a marital asset subject to equitable division if the appreciation 
is the result of the efforts of either spouse or both spouses, but to the extent the 
appreciation is only the result of market forces, it is a non-marital asset and 
therefore not subject to equitable division.  Whether the appreciation in value of the 
non-marital asset is due to market forces or to the individual or joint efforts of the 
spouses is a question of fact. 
 

 

                                                 
1 Alternately, “equitable distribution.” 
2 Thomas v. Thomas, 259 Ga. 73, 75 (1989). 
3 Id. This process is generally known as a “dual classification” system, as opposed to an “all-property” model.  The 
all-property approach, followed by a minority of states, does not distinguish between marital and separate property 
and instead authorizes the division and distribution of all assets owned by the parties, regardless of title, time, or 
method of acquisition See, 1 Brett R. Turner, Equitable Distribution of Property § 2:8 (3d ed. 2017). 
4 Payson v. Payson, 274 Ga. 231, 231-232 (2001) (citations omitted).  

 

 
 

The following paper was authored by the presenter, Edward E. Bates, Jr., Esq., and Andrew B. 
McClintock, Esq., of the firm Warner Bates. 
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 In fact, Georgia did not even formally recognize itself as an equitable division state until 

1980, when the Supreme Court of Georgia issued its opinion in Stokes v. Stokes.12  Prior to Stokes, 

Georgia divorce courts awarded property primarily based on title; equitable partition was used to 

divide jointly titled property, and supplementary doctrines such as implied and constructive trusts 

were occasionally employed to divide property in which the non-titled spouse had a clear equitable 

interest.13  As the court noted in Hargrett, these doctrines were used to divest a party of their 

interest in the asset at issue, rather than to award property to one party which is titled to the other.14  

This is a meaningful, if formalistic, distinction—until Stokes and its progeny formalized the 

equitable division approach, alimony was the only mechanism by which the judge or jury could 

award the property of one spouse to the other.15  In the 38 years since, the law of equitable division 

has developed in a piecemeal fashion.  Rules are made or adopted as issues are presented to 

Georgia’s appellate courts, and courts at all levels facing questions of first impression must 

generally look outside the state for guidance.  This offers Georgia’s courts a great degree of 

flexibility to consider the equities of each case and fashion an award accordingly, but it is not 

without its downsides. It increases uncertainty for litigants and attorneys, especially in complex 

cases, and Georgia’s lack of statutory guidance may limit the persuasive value of foreign authority 

decided under statutory equitable division schemes. 

 Thus, it is imperative that family law practitioners be vigilant for new developments in 

Georgia law and remain wary of areas of the law that remain unsettled or uncertain.  A review of 

                                                 
12 246 Ga. 765 (1980). 
13 See generally, Hargrett v. Hargrett, 242 Ga. 725, 727 (1978) (“Under existing law, a husband is not entitled to an 
award of alimony from the wife.  However, there are at least three theories [resulting trusts, inceptive fraud, equitable 
partition] by which a husband in a divorce action may divest the wife of her interest in property….”). 
14 Id. at 728-729.   
15 Hathcock v. Hathcock, 246 Ga. 233, 234 n.1 (1980) (noting, however, that the parties could agree to a division of 
property which the courts were not empowered to make). 

2 
 

 

The equitable division approach differs from the “community property” approach followed 

by a significant minority of states in a few key ways.  Whereas in community property states, 

property acquired during the marriage is marital by default,5 Georgia courts classify only that 

property which is “acquired as a direct result of the labor and investments of the parties during the 

marriage” as marital property subject to equitable division.6  Additionally, whereas community 

property states generally strive to apportion assets equally,7 equitable division focuses only on 

fairness: “an equitable division of marital property does not necessarily mean an equal division,”8 

and “the purpose of the doctrine is… is to assure that property accumulated during the marriage 

be fairly distributed between the parties.”9 

Georgia is one of a very small minority of states in which the law of property division has 

been developed almost exclusively through the common law, with minimal legislative guidance.10  

The Georgia legislature has decreed that “[t]he separate property of each spouse shall remain the 

separate property of that spouse, except as provided in Chapters 5 and 6 of this title and except as 

otherwise provided by law,”11 but has largely left it to the courts to decide (a) what constitutes 

“separate” as opposed to “marital” property, and (b) what exceptions might be “provided by law.”  

Thus, the law of property division incident to divorce has developed unpredictably—rules are 

made or adopted as issues present themselves, and courts facing questions of first impression must 

generally look outside the state for guidance. 

                                                 
5 See, 1 Brett R. Turner, Equitable Distribution of Property § 2:5 (3d ed. 2017). 
6 Payson v. Payson, 274 Ga. 231 
7 Turner at § 2:5 (noting, however, that there are some community property states which equitably divide assets rather 
than dividing them equally). 
8 Wright v. Wright, 277 Ga. 133, 134 (2003) 
9 Id. 
10 See generally, 3 Brett R. Turner, Equitable Distribution of Property, Appx. A (3d ed. 2017). 
11 O.C.G.A. § 19-3-9 (1979). 
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10 See generally, 3 Brett R. Turner, Equitable Distribution of Property, Appx. A (3d ed. 2017). 
11 O.C.G.A. § 19-3-9 (1979). 
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the Georgia divorce code.19  Georgia courts affirmed repeatedly that “property settlement” and 

“property division,” in the context of divorce, referred exclusively to the determination of “who 

owns property when its title is disputed and to the partitioning of joint property,” and that neither 

“create[d] a means for awarding a husband property the title to which is in the wife.”20  As late as 

September 4, 1980, a mere three months before Stokes was decided, the Supreme Court 

emphasized that alimony was the only method by which property titled to one spouse could be 

awarded to the other.21 

III. Stokes and the Adoption of Equitable Division 

On December 3, 1980, the Supreme Court of Georgia handed down its decision in Stokes 

v. Stokes22 and immediately changed the landscape of divorce law in Georgia.  The facts of Stokes 

were “relatively unexceptional.”23  After twenty one years of marriage, the husband filed for 

divorce on the grounds that the marriage was irretrievably broken.  Property at issue included the 

marital residence, which was titled in the wife’s name, a business owned and operated by the 

husband, and certain items of personal property including automobiles, bank accounts, stocks, and 

household goods and furnishings.  The trial court granted the divorce but reserved the issue of 

alimony and property division.  Subsequently, the husband amended his complaint to claim a 

constructive or equitable trust upon the house, alleging that the purchase money therefor, and 

mortgage payments thereon, were “furnished by the joint efforts of the parties” and that the wife 

held the house in trust “for the use and benefit of both parties.”24  Husband sought an equal division 

of the house between the parties.  After a trial on alimony and division of property, the jury denied 

                                                 
19 See, e.g., Gorman v. Gorman, 239 Ga. 312 (1977); Byrd v. Byrd, 230 Ga. 226 (1977); Barnes v. Barnes, 230 Ga. 
App. 226 (1973); former Georgia Code § 30-201. 
20 Hargrett v. Hargrett, 242 Ga. 725, 728 (1978). 
21 Hathcock, 246 Ga. 233, 234 n.1 (1980). 
22 246 Ga. 765 (1980). 
23 Id. 
24 Stokes, 246 Ga. at 766. 
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the development of Georgia’s law of equitable division, and a brief glance at some outstanding 

gaps in the doctrine, will follow below. 

II. Before Stokes—Division Based on Title and Alimony 

The law of divorce in Georgia was first formally codified in the Constitution of 1798.  

Before its adoption, the power to grant divorce was vested in the legislature which, in accordance 

with the common law tradition of British parliament, exercised it on a discretionary, case-by-case 

basis.16  Article III, Section 9 of the Georgia Constitution of 1798 provided that: 

Divorces shall not be granted by the legislature until the parties shall have had a 
fair trial before the superior court, and a verdict shall have been obtained 
authorizing a divorce upon legal principles. And in such cases two-thirds of each 
branch of the legislature may pass acts of divorce accordingly. 

 
Perhaps foreshadowing future legislative policy in this area, the drafters declined to elucidate the 

“legal principles” upon which a divorce might be granted, and instead left such details to the 

wisdom of the courts.17  Subsequent amendments and legislation expanded the doctrine.  An 1802 

act of the legislature implemented Article III, Section 9, and prescribed the procedures for divorce; 

an 1806 amendment thereto, among other things, required that the parties file a schedule of 

property which would govern distribution of the same, and provided for an award of alimony out 

of the husband’s estate for the benefit of the wife and children.18 

 This general framework of property division according to actual ownership, supplemented 

by alimony available to the wife out of the husband’s estate persisted until 1980.  In fact, it 

remained outright illegal to award alimony to the divorcing husband prior to the 1979 overhaul to 

                                                 
16 Head v. Head, 2 Ga. 191, 192 (1847) 
17 In Head, the apparent first divorce case reported by the Supreme Court of Georgia, the Court was faced with 
determining which grounds would justify a total divorce (divorce “a vinculo matrimonii”) in Georgia, and which 
would only authorize a partial divorce (divorce “a mensa et thoro”). 
18 Head, 2 Ga. at 193. 
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While the majority opinion in Stokes formally approved the adoption of equitable division, 

Justice Hill’s concurrence proposed a jury charge, the formulation of which would govern the next 

four decades of divorces in Georgia.  Justice Hill proposed what is now known as a dual-

classification system: first, the separate property of each party would be assigned to them; then, 

the marital property would be equitably apportioned between the parties; finally, permanent 

alimony would be awarded in accordance with the needs of the parties and their respective ability 

to pay, as provided by statute.30  The dissent, authored by Justice Bowles and joined by Justice 

Marshall, expressed concern that in “establish[ing] and implement[ing] property rights in this state 

which have not heretofore existed,” the Court was legislating from the bench without giving proper 

consideration to the consequences on other areas of the law, such as probate and lenders’ rights.31  

Ultimately, the Stokes concurrence formed the roadmap for the development of Georgia’s law of 

equitable division, and subsequent case law refined and clarified the doctrine into what is today a 

well-reasoned if not-entirely-complete system for distributing marital property incident to divorce. 

Although Stokes represented a sea change in the law of divorce in Georgia, its immediate 

influence at the appellate level was relatively minimal:32 Stokes was cited by just five reported 

cases in 1981, and only two of these truly expanded the doctrine.  In Segars v. Brooks,33 the Court 

held that the wife’s claims for divorce and equitable division abated upon her death during the 

pendency of the divorce.  The Court’s rationale was that “a Stokes claim [for equitable division] 

                                                 
30 Id. at 772 (Hill, J., concurring). 
31 Id. at 773-776 (Bowles, J., dissenting). 
32 At the time, appeals from divorce cases were required to be made by discretionary application under former Code 
Ann. § 6-701.1(a)(2).  The unavailability of direct appeal likely limited the development of the doctrine in the decades 
following Stokes.  In 2003, in response to concerns expressed by family law practitioners, the Supreme Court of 
Georgia established the “Domestic Relations Pilot Project,” which provides certain grounds on which discretionary 
family law appeals ”shall” be granted.  In 2011, the Pilot Project was codified in Rules 34 and 54 of the Rules of the 
Supreme Court of the State of Georgia.  The Order amending the Rules is available online at 
https://www.gasupreme.us/wp-content/uploads/2015/06/Order_PILOT-PROJECT_-FINAL.pdf.   
33 248 Ga. 427 (1981). 
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alimony to the wife but awarded her a three-fourths interest in the home; the remaining quarter 

interest was awarded to the husband.  Wife appealed on three grounds, the third of which—that 

the trial court erred in charging the jury on the division of property—set the stage for the Supreme 

Court of Georgia to formally adopt the doctrine of equitable division of property. 

First, the Court made clear that they “deal[t]… solely with the authority of the trier hearing 

an alimony case to award to one spouse real property titled in the name of the other spouse where 

the basis of such award is neither alimony, partitioning, trust nor fraud, but is ‘equitable division 

of property.’”25  The Court noted that since at least 1866, Georgia law had recognized that the 

property brought to the marriage by the wife, or given to her by gift or inheritance during the 

marriage, would remain her separate property during and after the marriage.26  Furthermore, a 

1979 amendment to the Georgia Code27 provided that each spouse would retain their separate 

property following dissolution.  The Court then announced that “the decisions of this court have 

approved the equitable division of personal property,” and discussed a number of cases which, in 

the majority’s opinion, showed that Georgia already equitably divided certain disputed property in 

divorce without necessarily calling it “equitable division.”28  In fact, as the dissent pointed out, 

most of these cases actually concerned the division of jointly-titled property, which was already 

established and permitted under the doctrine of partition, or various trust doctrines; nonetheless, 

the Supreme Court approved the trial court’s award of a one-fourth interest in the house to the 

husband as an equitable division of property, explicitly overruling contrary authority in Byrd v. 

Byrd and Hargrett v. Hargrett.29 

                                                 
25 Id. at 767-768. 
26 Id. 
27 Former Code § 53-502 (1979); now O.C.G.A. § 19-3-9. 
28 Stokes, 246 Ga. at 768-771 (collecting cases).  See also, Rogers v. Rogers, 103 Ga. 763 (1898) (“Proceedings for a 
divorce and alimony have always, under the practice in this state, been regarded as equitable.”). 
29 Id. at 771. 
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insurance policies and joint savings accounts acquired during the marriage.  The husband died 

between the entry of the final judgment and decree of divorce and the determination of alimony 

and equitable division; the wife claimed that the insurance policies and savings accounts had 

vested in her name as separate property upon her husband’s death, so as to remove them from the 

marital estate.  The Court disagreed, and held that “the property in question here… was acquired 

as a direct result of the labor and investments of the former husband during the marriage….  Thus, 

the property is subject to equitable division in spite of the fact that it is titled in the [wife’s] 

name.”41   

The rule as set forth in White formed the basis of the Court’s ruling in Courtney v. 

Courtney, 42 which concerned the divisibility of certain retirement benefits.  Rather than set forth 

a black latter rule based on the type of benefits or the vesting schedule of the benefits,43 the Court 

found that the benefits at issue—some vested, some unvested—were marital assets to insofar as 

they were acquired due to the labor and investments of the parties during the marriage.44  There is 

a plain appeal in applying the same basic rule to the classification of retirement assets without 

regard for their vesting schedules, but the absence of a black letter rule arguably increased the 

evidentiary complexity and burden for litigants seeking (or opposing) equitable division at trial.45  

By contrast, in Campbell v. Campbell, 46 the Court did tailor the application of the general rule of 

White with respect to a particular type of asset, while respecting the general principle that separate 

property is generally “very personal to the party to whom it belongs and… in no sense generated 

                                                 
41 Id.  
42 256 Ga. 97 (1986). 
43 According to one commentator, “[t]he complexity of classifying, valuing, and dividing [retirement and deferred 
compensation plan benefits] is unmatched by any other issue in any area of modern law.”  2 Brett R. Turner, Equitable 
Distribution of Property § 6:2 et seq. (3d ed. 2017). 
44 Courtney, 256 Ga. at 98. 
45 See, e.g., Newman v. Patton, 286 Ga. 805 (2010). 
46 255 Ga. 461 (1986). 
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can only be filed or maintained in and ancillary to divorce proceedings… [because] a Stokes claim 

arises from a marital relation and divorce,”34 and since the claim for divorce abated with her death, 

so too did the ancillary claim for equitable division.  Effectively, the Court in Segars declared that 

the substantive property rights created by equitable division arise only incident to divorce 

proceedings, rather than vesting during the marriage.35  In Peters v. Peters, the Court looked to 

foreign authority and held as an issue of first impression that adultery is not a bar to equitable 

division, although “where equitable division of property is in issue, the conduct of the parties, both 

during the marriage and with reference to the cause of divorce, is relevant and admissible.”36   

 In two 1982 cases, the Court clarified the law of equitable division as set forth in Justice 

Hill’s concurrence to Stokes.  In Moore v. Moore, the Court specified that “only the real and 

personal property and assets acquired by the parties during the marriage is subject to equitable 

property division.”37  And in Bailey v. Bailey, the Court set out a definition of separate property 

which persists almost verbatim in the case law today: “property acquired during the marriage by 

either party by gift, inheritance, bequest or devise remains the separate property of the party that 

acquired it, and is not subject to equitable division.”38 

IV. Further Developments—Classifying Specific Types of Property 

 Further developments came piecemeal, as comparatively few divorce cases made it to the 

Supreme Court via discretionary appeal.39  White v. White,40 decided in 1984, led to yet another 

formulation of the rule defining marital property.  At issue in White were the proceeds of life 

                                                 
34 Id. at 428. 
35 Cf., Stokes, 246 Ga. 765, 773 (1980) (Bowles, J., dissenting) (“In my judgment, the majority opinion in this case 
establishes and implements property rights in this state which have not heretofore existed.”). 
36 248 Ga. 490, 491 (1981). 
37 249 Ga. 27, 28 (1982) (citing Stokes, 246 Ga. at 772 (Hill, J., concurring)). 
38 250 Ga. 15 (1982) (citing Stokes, 246 Ga. 765 (Hill, J., concurring)). 
39 See supra note 33. 
40 253 Ga. 267 (1984). 
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being an employee), they remained separate assets.  The Supreme Court affirmed, approvingly 

citing the reasoning of the New York appellate courts:52 

Where appreciation in the husband's family business, managed by him before and 
during the marriage, was attributable to outside market forces, the appreciation was 
held not subject to equitable distribution. Jolis v. Jolis, 98 A.D.2d 692, 470 
N.Y.S.2d 584 (1 Dept.1983). On the other hand, where the husband had left his job 
to devote his energies to full-time management of his holdings, it was held that 
appreciation in his holdings was due to his active management rather than random 
market fluctuations, and, thus, the appreciation could be considered a product of 
the marital partnership. Nolan v. Nolan, 107 A.D.2d 190, 486 N.Y.S.2d 415 (A.D. 
3 Dept.1985).  

 
Halpern forms the foundational basis of virtually all Georgia divorce cases involving the 

appreciation of separate property, although subsequent decisions refined and clarified the rule to 

state that appreciation of separate property during the marriage “is a marital asset subject to 

equitable division if the appreciation is the result of the efforts of either spouse or both spouses, 

but to the extent the appreciation is only the result of market forces, it is a non-marital asset and 

therefore not subject to equitable division.”53  “Market forces” remains undefined by Georgia law 

in this context, which may be a source of great anxiety for litigants attempting to classify the 

appreciation of separate property. 

 The Court approached a related question of first impression two years later, in Thomas v. 

Thomas.54  The question presented in Thomas was “how to classify as marital or non-marital 

certain property which has characteristics of both,” specifically, the proceeds from the sale of the 

marital residence and of certain stock in the company which employed the husband.55  The home 

was technically brought to the marriage by the wife as her separate property—the parties located 

                                                 
52 Halpern, 256 Ga. at 640. 
53 Payson v. Payson, 274 Ga. 231, 232 (2001).  Compare, Wright v. Wright, 277 Ga. 133, 134 (2003) (“Husband 
started the family business after the marriage, but used his own separate funds to do so.  Therefore, only the 
appreciation in the value of the business attributable either to his and Wife’s individual efforts or to their joint efforts 
was subject to an equitable division.”). 
54 259 Ga. 73 (1989). 
55 Id. 
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by the marriage.”47  The Campbell court held that a personal injury settlement acquired during the 

marriage was separate property “to the extent that it represents compensation for pain and suffering 

and loss of capacity,” because such an award is “peculiarly personal to the party who receives it.”48  

However, “to the extent that the settlement amount represents compensation for medical expenses 

or lost wages during the marriage, the settlement may considered an asset of the marriage,” and 

“[a]ny amount which is attributable to loss of consortium… is the estate of the spouse who suffered 

the loss of consortium.”49  In both Courtney and Campbell, the Court recognized formally that a 

given asset may have both marital and separate property components.50 

V. Appreciation of Separate Property and the Source of Funds Rule 

Two major developments in Georgia’s law of equitable division came in the late 1980s.  In 

Halpern v. Halpern,51 the Court considered for the first time how to classify the appreciation of a 

separate asset which takes place during the marriage.  In Halpern, the wife sought equitable 

division of, among other things, stocks owned by the husband which he had received, in large part, 

as gifts or inheritances prior to the marriage.  These were stocks in the husband’s family company, 

which also employed him as an officer of the company overseeing repairs and maintenance of 

company property.  The husband received a salary of more than $100,000 per year—which the 

trial court found to be reasonable compensation—and he did not receive dividends.  The trial court 

determined that the stocks themselves were separate assets, and concluded that because there was 

no evidence that the husband had contributed to their appreciation during the marriage (despite 

                                                 
47 Id. at 462. 
48 Id. 
49 Id.; see Dees v. Dees, 259 Ga. 177 (1989) (terming the Campbell analysis the “analytical approach” to apportioning 
settlement awards and applying the same to worker’s compensation awards). 
50 While intuitive, this proposition should not necessarily be assumed.  A handful of equitable division jurisdictions 
have at one point recognized a “unitary” theory of property classification, under which any given asset must be entirely 
marital or entirely separate.  Missouri is the only jurisdiction which still follows this doctrine.  See 1 Turner § 5:20. 
51 256 Ga. 639 (1987). 
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52 Halpern, 256 Ga. at 640. 
53 Payson v. Payson, 274 Ga. 231, 232 (2001).  Compare, Wright v. Wright, 277 Ga. 133, 134 (2003) (“Husband 
started the family business after the marriage, but used his own separate funds to do so.  Therefore, only the 
appreciation in the value of the business attributable either to his and Wife’s individual efforts or to their joint efforts 
was subject to an equitable division.”). 
54 259 Ga. 73 (1989). 
55 Id. 
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by the marriage.”47  The Campbell court held that a personal injury settlement acquired during the 

marriage was separate property “to the extent that it represents compensation for pain and suffering 

and loss of capacity,” because such an award is “peculiarly personal to the party who receives it.”48  
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47 Id. at 462. 
48 Id. 
49 Id.; see Dees v. Dees, 259 Ga. 177 (1989) (terming the Campbell analysis the “analytical approach” to apportioning 
settlement awards and applying the same to worker’s compensation awards). 
50 While intuitive, this proposition should not necessarily be assumed.  A handful of equitable division jurisdictions 
have at one point recognized a “unitary” theory of property classification, under which any given asset must be entirely 
marital or entirely separate.  Missouri is the only jurisdiction which still follows this doctrine.  See 1 Turner § 5:20. 
51 256 Ga. 639 (1987). 
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at which legal or equitable title to or possession of the property is obtained.”58  Finally, the Court 

explicitly stated that the single asset—the house—could be considered as two monetary units (one 

separate, one marital), and stated that the source of funds rule “is a reliable method for classifying 

property of this sort and is consistent with the purpose behind the doctrine of equitable division of 

property,” namely, ensuring fair distribution of assets while preserving each spouse’s right to their 

own separate property.59  Today, calculating appreciation in separate property due to marital effort 

and the so-called “Thomas analysis” are staple tools for divorce litigators and frequent topics of 

expert testimony in contested cases; interestingly, neither issue came before the Court until seven 

and nine years, respectively, after Stokes.60 

VI. Specific Types of Property 

As the Court recognized in Bass v. Bass, “[w]hat items of property can legally constitute a 

marital or non-marital asset is a question of law for the court….”61  Thus, specific rules and 

exceptions have been carved out as novel issues have made their way to the appellate courts of 

Georgia.  

In Lowery v. Lowery, the Supreme Court held that the husband’s medical school education 

and license could not be considered marital property because their value was “too speculative to 

calculate, being simply the possibility of enhanced earnings… [which] may never be realized for 

                                                 
58 Thomas at 76-77. 
59 Id at 77. 
60 See generally, Bass v. Bass, 264 Ga. 506, 507 (1994) (Holding that the extent to which the husband’s interest in his 
family’s closely-held corporation was marital was a mixed question of law and fact; “As a matter of law, the 
appreciation in the value of Husband's interest in the corporation would be a marital asset, if, as a matter of fact, that 
appreciation was attributable to his or Wife's individual or joint efforts rather than attributable solely to market 
forces.); Crowder v. Crowder, 281 Ga. 656 (2007). 
61 264 Ga. at 507.  Even where a type of asset may constitute marital property as a matter of law, it remains a question 
of fact whether a particular asset of that type is marital or separate property in a specific instance.  Put simply, that a 
bank account may as a matter of law be determined to be a marital asset, does not mean that all bank accounts are 
considered marital assets as a matter of law.  

12 
 

and decided to purchase the residence roughly a year before they were married, and the wife 

purchased it in her own name and made approximately eight months of mortgage payments before 

the marriage.  Subsequent mortgage payments were made with marital funds, although the house 

remained titled in the wife’s name alone through the duration of the marriage.  The stocks, on the 

other hand, were purchased during the marriage, using a mixture of marital and separate funds, 

pursuant to options acquired by the husband before the marriage.   

The Supreme Court disposed of the stocks under a straightforward Stokes analysis and, 

noting that “the marital property must be divided, not necessarily equally, but equitably,” 

remanded the question to the trial court to determine what portion of the stock proceeds were 

marital.  The house presented a trickier question: while it was brought to the marriage as separate 

property, it had appreciated by more than $90,000 during the marriage,56 and the parties had paid 

down the debt on the home with marital funds.  Again looking to foreign authority (Maryland), the 

Court explained the so-called “source of funds” rule as a means for apportioning marital and 

separate value in a mixed-classification asset:57 

[A] spouse contributing non-marital property is entitled to an interest in the 
property in the ratio of the non-marital investment to the total non-marital and 
marital investment in the property. The remaining property is characterized as 
marital property and its value is subject to equitable distribution. Thus, the spouse 
who contributed non-marital funds, and the marital unit that contributed marital 
funds each receive a proportionate and fair return on their investment. 

 
Additionally, the court recognized that “property is not necessarily acquired on the date that a legal 

obligation to purchase is created,” but instead, “characterization of property as marital or non-

marital depends upon the source of each contribution as payments are made, rather than the time 

                                                 
56 The husband conceded that the wife was entitled to all of the value of the house apart from its appreciation during 
the marriage; the Court, however, noted that even had there been no appreciation during the marriage, the marital 
estate would still have been entitled to the value of principal reduction on the mortgage attributable to marital efforts.  
Thomas at 75 n.2. 
57 Thomas at 76 (quoting Harper v. Harper, 448 A.2d 916, 929 (MD. 1982)).  
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v. Sparks,68 holding that the husband’s transfer of the house to the wife for the purpose of removing 

it from the reach of his personal creditors did not render the house the wife’s separate property. 

Interspousal transfers of pre-marital or separate assets present a slightly different issue and 

often implicate doctrines such as the source of funds rule, commingling, and transmutation.  There 

has been a flurry of development in these areas in recent years.  In Lerch v. Lerch, decided in 2005, 

the husband brought a home to the marriage as his separate property, and subsequently executed a 

“gift deed” transferring it to himself and his wife as “tenants in common” with right of 

survivorship.69  The trial court determined that the husband retained his half interest as separate 

property, classified the wife’s half interest as marital, and awarded the entire thing to the husband.  

Comparing the case to McArthur, the Court reversed and held that the husband had “manifested 

an intent to transform his own separate property into marital property.”70  The Court similarly held 

in Coe v. Coe, that where the husband purchased a home with the separate property proceeds of a 

personal injury settlement, his decision to title it in his and his wife’s name gave rise to a rebuttable 

presumption that he had gifted the home to the marital estate.71  But, in a case where the husband 

briefly transferred his pre-marital home to the wife in anticipation of filing bankruptcy, only for 

wife to transfer it back after they realized the transfer would not insulate it from the reach of the 

bankruptcy trustee, the Court held that the husband had not indicated an intent to make a gift to 

the marital estate, so the house remained his separate property.72 

Perhaps the most complicated questions involving transfers, gifts, and commingling arise 

in the context of bank or investment accounts.  Generally speaking, the “intent to transform” 

                                                 
68 256 Ga. 788 (1987). 
69 278 Ga. 885 (2005). 
70 Id.; see Flory v. Flory, 298 Ga. 525, 526 (2016). 
71 285 Ga. 863 (2009). 
72 Horton v. Horton, 299 Ga. 46 (2016). 
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any number of reasons.” 62  The same rationale led the Court in Goldstein v. Goldstein, decided 

the month after Lowery, to hold that the attorney-husband’s contingent fee contracts were simply 

too speculative and uncertain to be classified as marital assets.63  However, in the recent case of 

Miller v. Miller, the Court held inter alia that the “enterprise goodwill” of the husband’s 

professional (medical) practice could be included in valuing the practice as a marital asset.64 

VII. Interspousal Gifts 

Interspousal gifts present another exception to the general principles of classifying marital 

and separate property.  The Court first addressed the question of how to classify a gift from one 

spouse to the other in McArthur v. McArthur65 in 1987.  During the marriage, the parties purchased 

a house with joint funds, which was titled in the husband’s name alone.  Approximately a decade 

later, the husband deeded the house to the wife, but continued to make payments on it until their 

separation.  The trial court hearing the divorce charged the jury that interspousal gifts remained 

marital property, and modified the holding of Bailey somewhat in charging that separate property 

was “[p]roperty acquired either before or during the marriage by gift by a non-spouse, devise, 

inheritance or bequest.”66  Noting that this was a question of first impression, the Court looked to 

the D.C. Court of Appeals’ decision in Hemily v. Hemily, wherein the D.C. court held that “[i]f the 

property initially was acquired as ‘marital property’ … during the course of the marriage it will 

remain so for the purposes of [equitable division], notwithstanding any subsequent interchange 

between the spouses.”67  The Court affirmed its decision in McArthur the following day in Sparks 

                                                 
62 262 Ga. 20 (1992). 
63 262 Ga. 136 (1992). 
64 288 Ga. 274 (2010). 
65 256 Ga. 762 (1987). 
66 Id. (emphasis in original). 
67 403 A.2d 1139, 1143 (D.C. App. 1979) (superseded on other grounds by statute as stated in Yeldell v. Yeldell, 551 
A.2d 832 (D.C. App. 1988)). 
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63 262 Ga. 136 (1992). 
64 288 Ga. 274 (2010). 
65 256 Ga. 762 (1987). 
66 Id. (emphasis in original). 
67 403 A.2d 1139, 1143 (D.C. App. 1979) (superseded on other grounds by statute as stated in Yeldell v. Yeldell, 551 
A.2d 832 (D.C. App. 1988)). 
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rendered marital as a matter of law; second, that a source of funds rule analysis is appropriate to 

apportion a commingled account between marital and separate property.  However, problems of 

proof and evidence (it is far easier to trace contributions to a mortgage, for example, than to trace 

fungible funds through deposits into and withdrawals from a bank account) may render a Thomas 

analysis impractical in more complex cases. 

VIII. Conclusion 

The law of property division incident to divorce in Georgia has come a long way from its 

origins in the British common law.  From the late 18th century until 1980, “property division” was 

generally understood to mean a strict division of assets by title, with certain limited exceptions 

under the doctrines of fraud and equitable trusts.  Alimony, which was only available to the wife 

for most of the state’s history, was the exclusive means by which property titled in one spouse 

could be awarded to the other.  That all changed in 1980, when the Supreme Court of Georgia 

recognized the doctrine of equitable division of property in Stokes v. Stokes.  Despite objections 

by the Stokes dissent that the Court was infringing upon the role of the legislature in dictating new 

theories of property rights from the bench, the legislature has remained hands-off and the law of 

equitable division has been developed almost exclusively by judicial decree in the decades since.  

The benefit of this approach is that it affords courts (and astute practitioners) a great deal of leeway 

in reaching equitable outcomes; the downside is that nuances to the law have developed somewhat 

unpredictably, and certain areas—such as tracing commingled accounts—remain uncertain 

moving forward.  Georgia courts have earned praise from at least one prominent commentator79 

for their development of the doctrine of equitable division with minimal legislative intervention, 

                                                 
commingled accounts, whether they may be uncommingled at all, and, if they can, what methods are permissible to 
do so.  See generally, 1 Turner §§ 5:59-5:63. 
79 “On the whole, the Georgia decisions on marital and separate property are as well-reasoned as any decisions in the 
nation….” 3 Turner, Appx. A. 
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doctrine set forth in Lerch provides a path to resolution.  For example, where the husband opened 

two bank accounts in anticipation of receiving a large inheritance, both jointly titled to himself and 

his wife, the Court held that voluntarily giving his wife an ownership interest in the accounts 

demonstrated sufficient donative intent to render his otherwise-separate inheritance a marital 

asset.73  By contrast, where the wife deposited an inheritance into a joint account with her husband 

because, as the evidence showed at trial, the husband would not allow her to deposit it into a 

separate account, the Court held that there was no evidence of donative intent and the funds 

remained her separate property.74   

The recent case of Flesch v. Flesch demonstrates yet another permutation of this issue.75  

There, the primary question on appeal was the classification of wife’s premarital retirement 

account, into which she had deposited marital funds during the marriage.  The trial court initially 

classified the account as her separate property, notwithstanding the marital contributions. On 

appeal, the husband urged the Court to adopt a pure transmutation theory, whereby any separate 

property commingled with marital assets would become wholly marital.76  The Court declined to 

do so; it did find that the trial court had committed reversible error by failing to account for the 

marital portion of the account, and remanded the case “for the trial court to determine what portion 

of the Vanguard retirement account is marital property, see Thomas v. Thomas, supra, and to 

equitably divide that portion of the account.”77  This recent decision appears to be the first in which 

a Georgia appellate court set forth a rule on the classification and division of commingled 

accounts.78  Flesch suggests two positions on the issue: first, that commingled accounts are not 

                                                 
73 Shaw v. Shaw, 290 Ga. 354 (2012). 
74 Bloomfield v. Bloomfield, 282 Ga. 108 (2007). 
75 301 Ga. 779 (2017). 
76 Brief of Appellant, 2017 WL 1202468, No. S17F1231, Flesch v. Flesch, 301 Ga. App. 779 (2017). 
77 Flesch, 301 Ga. at 780. 
78 Commingling and the tracing of funds through commingled accounts has been the subject of a great deal of litigation 
in other jurisdictions.  There is a remarkable degree of jurisdictional variation with respect to the treatment of 
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73 Shaw v. Shaw, 290 Ga. 354 (2012). 
74 Bloomfield v. Bloomfield, 282 Ga. 108 (2007). 
75 301 Ga. 779 (2017). 
76 Brief of Appellant, 2017 WL 1202468, No. S17F1231, Flesch v. Flesch, 301 Ga. App. 779 (2017). 
77 Flesch, 301 Ga. at 780. 
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and the recent codification of the Domestic Relations Pilot Program as a permanent fixture in the 
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when the trial court, prior to the presentation of husband’s evidence, stated, “I don’t see why it 

shouldn’t be divided 50-50.”6 

 Which factors in determining equitable division carry the most weight in obtaining an 

unequal division?  Does a wife receive more than half because she has been a stay-at-home mom 

and has little earning capacity, or does a husband receive more than half because he earned all the 

money?  Does a party receive less than half of the marital property because he or she has separate 

property?  Does a husband pay a “bad boy tax” for his adultery or other indiscretions?  And just 

how unequal is still equitable?    

 While there are several Georgia appellate cases in which a party contested the fairness of 

the equitable division of property, few of these cases provide enough facts to determine what 

swayed the court to unequally divide the marital estate, and fewer still provide enough information 

to determine the actual percentage of the division.   

However, one case, Zesker v. Zesker,7 sets forth specifically the marital assets and 

liabilities, and their values.  From a marital estate valued at approximately $198,000, the trial court 

awarded husband assets valued at $79,000 and wife assets (including the equity in the marital 

home) valued at approximately $249,000.  Wife also was ordered to pay husband approximately 

$102,500 for his half interest in the home and for her to be 100% responsible for her law school 

loans of $130,000.  Thus, husband received $181,500 and wife was left with $16,500, 91.6% and 

8.4% of the marital estate, respectively. 

In reaching this conclusion, the trial court found that husband opposed wife’s attending 

law school for financial reasons and her attendance did, in fact, drain their financial resources; law 

school resulted in wife being distracted from her family obligations, as she spent long hours 

                                                
6 Shaw v. Shaw, 290 Ga. 354 (2012). 
7 293 Ga. 366 (2013). 

1 

It is well-settled Georgia law that equitable does not mean equal when it comes to dividing 

marital property in a divorce.  In fact, it has been held that the trier of fact is not required to award 

any of the marital property to a party.1  The Georgia Supreme Court has described equitable 

division of property as follows: 

[A]n equitable division of marital property does not necessarily 
mean an equal division.  The purpose behind the doctrine of 
equitable division of marital property is to assure that property 
accumulated during the marriage be fairly distributed between the 
parties.  Each spouse is entitled to an allocation of the martial 
property based upon his or her respective equitable interest therein.  
Thus, an award is not erroneous simply because one party receives 
a seemingly greater share of the marital property.2 

 

 While the fact finder has broad discretion to determine a fair division of marital property, 

it should consider “all relevant factors, including each party’s contribution to the acquisition and 

maintenance of the property (which would include monetary contributions and contributions of a 

spouse as a homemaker), as well as the purpose and intent of the parties regarding ownership of 

the property;”3 “the estate of each of the parties; any prior marriage of either party; and the 

contribution or service of each spouse to the family unit;”4 and “the conduct of the parties, both 

during the marriage and with reference to the cause of the divorce.”5 

 Despite the clear understanding that equitable does not mean equal, I would suggest that in 

many, if not most, cases, the marital assets are divided equally or very close to equally, particularly 

in middle income cases.  This has become the default division and there is a fairly high burden for 

a party to convince the fact finder to do otherwise.  This thinking has become so ingrained in 

family law counsel and the judiciary that the Supreme Court failed to find an abuse of discretion 

                                                
1 Stanley v. Stanley, 281 Ga. 672 (2007). 
2 Benson v. Ward, 343 Ga. App. 551 (2017), citing Wright v. Wright, 277 Ga. 133 (2003). 
3 Wright v. Wright, 277 Ga. 133 (2003). 
4 Moore v. Moore, 249 Ga. 27 (1982). 
5 Peters v. Peters, 248 Ga. 490 (1981). 
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• The party’s whose own work efforts generated the wealth and reflect the greater 

contribution to the marriage, resulting in a significantly greater award to that party; 

and 

• The middle argument that the parties contributed both economically and non-

economically, but in differing proportions, resulting in a somewhat unequal 

division.10 

Results of cases cited include an equal division of a $368 million estate with the court 

noting that wife’s contributions as a homemaker and mother allowed husband to accumulate the 

fortune;11 and an equal division of $80 million in a twelve-year marriage based on wife’s 

contributions as a homemaker and primary caregiver for the parties’ young children.12  A 

Tennessee Court, while acknowledging wife’s role as a homemaker and that she should not be 

deprived of her accustomed standard of living, awarded 60% to husband and 40% to wife of a $30 

million estate.13  On the other extreme, an Illinois court awarded wife 77% of a $5 million estate, 

concluding that she should not be subjected to a drastic and immediate change in her standard of 

living.14  

The authors cite cases with results at both extremes and everywhere in between, but 

pinpoint the following arguments for an equal or unequal division in favor of the dependent spouse: 

• Marriage is an equal partnership and, therefore, the parties should be treated as equal 

partners upon dissolution; 

                                                
10 Id. at 314. 
11 In re Marriage of Polsky, 899 N.E.2d 454 (Ill. App. Ct. 2008). 
12 Adams v. Adams, 945 N.E.2d 844 (Mass. 2011). 
13 Larsen-Ball v. Ball, 2008 WL 4922414 (Tenn. Ct. App. Nov. 13, 2008). 
14 In re Marriage of Romano, 968 N.E.2d 115 (Ill. App. Ct. 2012). 

3 

studying, joined a fraternity and volunteered at school; and, as the trial court noted, she “found 

playmates at law school with [whom] she apparently had affairs.”  

In Black v. Black,8 wife complained that the trial court awarded the majority of the marital 

assets to husband and left her with most of the credit card debt.  The Court noted that husband was 

responsible for a second mortgage obtained at wife’s instance, wife had received a $15,000 early 

withdrawal from a retirement account and she had incurred most of the credit card debt.  Wife’s 

accusation of husband’s misconduct were countered by her own misconduct, including what the 

Court considered misuse of his income.  Based on the entire record, there was no abuse of 

discretion. 

An article in the Journal of the American Academy of Matrimonial Lawyers,9 provides an 

interesting analysis of nationwide cases involving equitable division of property in cases with a 

marital estate exceeding $2,000,000.  Although the article concentrates on large asset cases, many 

of the decisions cited can be applicable to smaller cases.  Having previously examined court 

decisions in 2001 and 2008, the authors conclude that the more recent cases show an increase in 

cases leaning toward the concept of marriage as a partnership, resulting in an equal division of 

assets, even if one spouse created significant wealth. 

The article asserts that there are three arguments in these types of cases: 

• Marriage is an economic partnership in which each party contributes certain 

economic and non-economic benefits which together generate success for the 

partnership, resulting in an equal division; 

                                                
8 292 Ga. 691 (2013). 
9 Equitable Distribution Involving Large Marital Estates, David N. Hofstein, Ellen Goldberg Weiner, Charles J. 
Meyer & Scott J.G. Finger, 26 J. Am. Acad. Matrim. Law. 311 (2014). 
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To varying degrees, these arguments can be made in any case where the parties have played 

different roles during the marriage or one party has contributed significantly more financially to 

the marriage. 

As evidenced by the cited cases, it is virtually impossible to overturn a trial court’s 

discretionary determination of equitable division of property.  The Georgia Court of Appeals notes 

in Benson v. Ward, “Ward has not pointed to a single Georgia case reversing an award based solely 

on the imbalance of the award.15  This is so because no such Georgia case exists.  However, in 

order to preserve any appellate rights, it is imperative that counsel requests findings of fact, which 

must be made prior to entry of the written judgment.16  

As the Georgia Supreme Court states in Crowder v. Crowder: 

The final judgment and decree of divorce entered in the case at bar 
contains the result of that process [equitable division of marital 
property] but does not contain any findings of facts that clarify the 
rationale used by the trial court to reach its result.  See Payson v. 
Payson, supra, 274 Ga. at 233(2), 552 S.E.2d 839 (findings of fact 
are an aid to the appellate court on review and enable parties to 
complain of and appeal from the judgment rendered); Pruitt v. First 
National Bank of Habersham County, 142 Ga. App. 100(2), 235 
S.E.2d 617 (1977) (findings of fact effectively cause the trial court 
to state not only the end result but the process by which the result 
was reached.) …. Inasmuch as the issues on appeal depend upon the 
factual determinations made by the trial court as fact-finder and 
neither party asked the trial court to make factual findings, we are 
unable to conclude that the trial court’s equitable distribution of 
marital property was improper as a matter of law or as a matter of 
fact.  Accordingly, we affirm the judgment of the trial court.17 

 

                                                
15 Benson at 554. 
16 O.C.G.A. § 9-11-52(a); Mathis v. Mathis, 281 Ga. 865 (2017). 
17 281 Ga. 656, 658-9 (2007). 

5 

• The dependent spouse assumed all homemaking and/or parenting responsibilities 

allowing the independent spouse to focus on his or her career, thereby creating the 

marital estate on behalf of the joint partners; 

• The dependent spouse’s role as “corporate spouse”, such as entertaining clients and  

participating in business, charitable and civic activities; 

• The dependent spouse’s sacrifice of a career for the sake of the marriage, resulting in 

diminished earning capacity, particularly where the independent spouse agreed or 

insisted upon the dependent spouse withdrawing from the workplace; 

• The independent spouse’s greater ability to acquire and produce future wealth based 

on his or her earning capacity and earning history. 

On the other hand, the article sets forth the following arguments for an unequal division in 

favor of the independent spouse: 

• The dependent spouse did not serve as a “corporate spouse”, but simply enjoyed the 

privileges of the independent spouse’s financial success; 

• The independent spouse earned the money and created the wealth with little or no 

direct contribution from the dependent spouse; 

• The dependent spouse will be provided enough to live comfortably and consistent with 

past lifestyle; and 

• In a short marriage, the independent spouse may have come into the marriage with the 

earning power to accumulate the marital estate and there was little opportunity for the 

dependent spouse to contribute in any meaningful way in such a short amount of time. 
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 There is good and bad news for family law practitioners in Georgia.  First, the bad news:  

During the 2017-2018 Bar year, 1991  people filed Grievances against Georgia lawyers.  

Although the Office of the General Counsel ("OGC") does not keep statistics regarding the area 

of practice of the lawyer who is the subject of a grievance, we estimate that at least one quarter 

of all grievances involve domestic relations practice.  The good news is that very few of the 

cases that the OGC ultimately prosecutes involve domestic practice. 

 The large number of grievances relating to family law does not reflect the high ethical 

standards and professionalism of the vast majority of the domestic Bar.  Domestic practice is 

emotionally charged with stakes higher than in most other types of practice.  Family law 

practitioners deal with people in crisis, whose lives will change irrevocably as the result of the 

outcome of their case.  Whatever the results of a domestic case, the lawyer may become the 

target of the stress, frustration and anger which the “losing” party is feeling—whether that party 

is the client or not.   

 2 

Dealing with a Grievance 

 Over eighty percent of Grievances are dismissed in the informal screening phase by the 

OGC.  Whether and how a lawyer responds during that first, information-gathering phase of the 

disciplinary process has a great impact on whether a case is dismissed or sent to the Investigative 

Panel of the State Disciplinary Board with a Notice of Investigation. 

 Bar Rule 4-202 requires that the OGC screen each Grievance which it receives in order to 

determine whether it is "unjustified, frivolous, patently unfounded or fails to state facts sufficient 

to invoke the disciplinary jurisdiction of the State Bar of Georgia."  The OGC Grievance 

Counsel gathers information by first requesting a response to the Grievance from the lawyer 

complained against.  That response goes to the complainant, who is allowed rebuttal.  The 

Grievance Counsel then evaluates the entire file to determine whether to dismiss the case, send it 

to the Investigative Panel, or refer the client to the Fee Arbitration Division of the Bar. 

 Although Bar rules do not require a lawyer to answer during the informal screening 

process, this is the phase of the process where it is easiest to get a Grievance dismissed.  The 

response need not be a legal brief or scholarly memorandum;  a short letter responding to the 

allegations of the Grievance usually will suffice. 

 In addition to answering the letter from the Bar, a lawyer may try to resolve the 

Grievance directly with the client.  There is no rule that prevents a lawyer from trying to reach 

an agreement with a client regarding the problems which were the subject of the Grievance, even 

after the OGC is investigating the matter.  Most often, the Bar will dismiss a Grievance if the 

client indicates that he or she is satisfied.  Occasionally the office continues to investigate a case 

even when the client withdraws the Grievance;  usually these are serious cases where it appears 

that the lawyer may have paid the client to drop the Grievance and where the allegations of the 

Grievance could be proven through bank records or other independent proof of the lawyer's 

misconduct. 
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Dealing with the State Disciplinary Board 

 Each Grievance is assigned to a member of the State Disciplinary Board for a formal 

investigation.  Board members have a lot of discretion in how they investigate their cases, but it 

is safe to say that the single most important factor for a lawyer dealing with the Board is to file a 

response to the Notice of Investigation which complies with Bar Rule 4-204.31.  Since the 

Notice of Investigation lists specific rules implicated by the allegations of the Grievance, the 

lawyer should address those rules in the answer.   

Family Law Problem Areas 

 Most of the family law cases which the Board investigates deal with one of the following 

problem areas: 

 1—Conflicts of Interest 

  a)  Multiple client conflicts.  Rule 1.7 of the Georgia Rules of Professional 

Conduct (“GRPC”) prohibits a lawyer from representing a client if there is a significant risk that 

the lawyer’s duties to another client will have a material and adverse effect on the representation.  

The rule allows multiple representation with client consent, so long as the requirements of 1.7(b) 

are met.  Part (c) clarifies that client consent is not permissible when the case involves assertion 

of a claim by one client against another client of the lawyer.  Although most lawyers recognize 

that representing both a husband and wife in a divorce case constitutes an impermissible conflict 

of interest, these rules and Comment 7 have clarified what is still the source of the occasional 

client Grievance. 

b)  Conflicts between a current client and a former client.    Rule 1.9 provides that a 

lawyer who has formerly represented a client in a matter shall not thereafter represent another 

                                       
 1  Bar Rule 4-204.3 requires that a lawyer file a sworn response to a Notice of Investigation 
within 30 days.  The response must "address specifically all of the issues set forth in the Notice of 
Investigation."  The Panel may vote to suspend any lawyer who fails to respond to a Notice as provided 
by the Rules. 

 4 

person in the same or a substantially related matter if the second client’s interests are materially 

adverse to the interests of the former client.  The rule is based upon a presumption that a lawyer 

has confidential and secret information about former clients, and it would be unfair if former 

clients had to fear that information which they gave a lawyer in confidence might be used 

against them in a later case.  The rule does allow such representation with the former client’s 

consent after consultation.    

Former client conflicts are increasingly a problem for family law practitioners.  Usually 

these conflicts arise when a lawyer who has been the "family lawyer" and has done legal work 

for both a husband and wife over the years is asked to represent one or the other when the 

couple decides to divorce.  Rule 1.9 quite often prohibits the lawyer from handling the case for 

either party.   

 There are two things that a lawyer can do to prevent problems with former client 

conflicts.  First, every lawyer should have a system to check for client conflicts before accepting 

a case.  When that system indicates that there might be a conflict, call the Lawyer Helpline 

operated by the OGC (404-527-8720) to discuss your situation.  While our advice is not binding 

on the Bar or the Disciplinary Board, the fact that a lawyer has asked for advice is certainly a 

sign that the lawyer attempted to do the right thing.  

Second, if you have accepted a case against a former client and a conflict arises during 

the representation, WITHDRAW!  Most of the Grievances which the Bar receives in this area 

are the result of a lawyer's failure to withdraw from representation which may have been proper 

at the time the case began but in which a conflict develops as the case progresses.  For instance, 

a lawyer may begin representation of a wife with the husband's consent, despite the fact that the 

lawyer represented the couple in tax matters and the husband in a DUI during their marriage.  

Neither party believes that the divorce case will be hotly contested.  Several months later, the 

husband becomes angry because the wife has asked her boyfriend to move into the former 

marital home.  The husband decides to contest custody and the wife wants to fight back by 
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alleging that he has a drinking problem.  The husband may no longer want the lawyer who 

handled his DUI case representing the opposing party in his divorce case! 

The question of what constitutes a “substantially related matter” has not been addressed 

by the Supreme Court of Georgia in the context of a disciplinary case; however, there is 

guidance to define what circumstances are “substantially related” from cases involving Motions 

to Disqualify.  

 c)  Conflicts between a client’s interest and the lawyer’s interest.  Rule 1.8, “Prohibited 

Transactions” sets forth a laundry list of transactions which could pose a conflict of interest 

between the lawyer’s interest and the client’s interest.  The rule prohibits business transactions 

with clients in certain circumstances, and requires disclosure and client consent for other types of 

potential conflicts. 

 The Bar occasionally receives Grievances alleging that a lawyer has engaged in a sexual 

relationship with a client during the pendency of the client’s divorce case.  Those situations 

constitute an impermissible conflict of interest if there is a significant risk that the lawyer’s own 

interest will materially and adversely affect the representation of the client. 
 

 2--Dealing with unrepresented parties--Family law practitioners often handle cases 

where the opposing party is pro se.   Rule 4.3 prohibits a lawyer from giving legal advice to a 

person who is not represented by a lawyer, other than the advice to secure counsel, if the 

interests of such person are or have a reasonable possibility of being in conflict with the interests 

of the client.  In an attempt to save money, many divorce defendants decide not to hire an 

attorney.  They then attempt to negotiate a settlement agreement pro se, sometimes relying upon 

their spouse's lawyer to explain the legal effect of the proposed settlement.  The family law 

practitioner must walk a fine line when trying to settle a case with an unrepresented party.  

 Many of the Grievances which the OGC receives in this situation involve unsophisticated 

parties who might be confused about their case and its effect on their rights. They may develop a 

friendship with the opposing counsel and/or staff in the lawyer’s office, and may come to 
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believe that the lawyer is "looking out for them" in the case.  They feel that the lawyer has not 

been fair with them if the resulting divorce decree seems to favor the represented spouse over the 

unrepresented one. 

 To prevent this type of problem the prudent lawyer documents conversations and 

meetings with unrepresented opposing parties, and gets the unrepresented opponent to sign a 

plain-language form stating that they understand that the lawyer does not represent their 

interests.  The lawyer dealing with unrepresented opponents also should carefully instruct legal 

assistants regarding the pitfalls of explaining a proposed settlement offer or the effects of a 

custody agreement to an unrepresented party. 

 3--Third parties who want to direct the lawyer's actions--Family law practitioners 

also get more than their share of client relatives, significant others, etc., who wish to direct the 

lawyer's judgment on behalf of the client.  The lawyer owes his or her duty to the client, 

regardless of who is paying the lawyer's fee.  Rules 1.8(f) and 5.4(c) may be helpful in dealing 

with the well-meaning friends and relations of a client in a difficult divorce situation.   

 4--Fees--Most family law practitioners know that Bar rules prohibit a lawyer from taking 

a contingency fee in a divorce case.  Formal advisory opinion 47 does allow contingency fees to 

collect past due alimony or child support. 

 5--Guarantees--Although most experienced lawyers know they should not guarantee 

results, occasionally we receive a Grievance from a client who was promised that their divorce 

would be final by a certain date.  The client is unhappy when the results are not as fast as 

promised. 

 

 The occasional client Grievance may be inevitable for domestic practitioners.  The OGC 

is interested in reducing the number of Grievances which it receives each year, and welcomes 

your suggestions as to how we can help. 
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RULE 1.6 CONFIDENTIALITY OF INFORMATION 
a. A lawyer shall maintain in confidence all information gained in the professional 

relationship with a client, including information which the client has requested 
to be held inviolate or the disclosure of which would be embarrassing or would 
likely be detrimental to the client, unless the client gives informed consent, 
except for disclosures that are impliedly authorized in order to carry out the 
representation, or are required by these Rules or other law, or by order of the 
Court. 

b.  

1. A lawyer may reveal information covered by paragraph (a) which the 
lawyer reasonably believes necessary:  

i. to avoid or prevent harm or substantial financial loss to another as 
a result of client criminal conduct or third party criminal conduct 
clearly in violation of the law; 

ii. to prevent serious injury or death not otherwise covered by 
subparagraph (i) above; 

iii. to establish a claim or defense on behalf of the lawyer in a 
controversy between the lawyer and the client, to establish a 
defense to a criminal charge or civil claim against the lawyer based 
upon conduct in which the client was involved, or to respond to 
allegations in any proceeding concerning the lawyer's 
representation of the client; 

iv. to secure legal advice about the lawyer's compliance with these 
Rules. 

2. In a situation described in paragraph (b)(1), if the client has acted at the 
time the lawyer learns of the threat of harm or loss to a victim, use or 
disclosure is permissible only if the harm or loss has not yet occurred. 

3. Before using or disclosing information pursuant to paragraph (b)(1), if 
feasible, the lawyer must make a good faith effort to persuade the client 
either not to act or, if the client has already acted, to warn the victim. 

c. The lawyer may, where the law does not otherwise require, reveal information to 
which the duty of confidentiality does not apply under paragraph (b) without 
being subjected to disciplinary proceedings. 

d. The lawyer shall reveal information under paragraph (b) as the applicable law 
requires. 

e. The duty of confidentiality shall continue after the client-lawyer relationship has 
terminated. 
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The maximum penalty for a violation of this Rule is disbarment. 
 
Comment 
 
[1] The lawyer is part of a judicial system charged with upholding the law. One of the 
lawyer's functions is to advise clients so that they avoid any violation of the law in the 
proper exercise of their rights. 
 
[2] The observance of the ethical obligation of a lawyer to hold inviolate confidential 
information of the client not only facilitates the full development of facts essential to 
proper representation of the client but also encourages people to seek early legal 
assistance. 
 
[3] Almost without exception, clients come to lawyers in order to determine what their 
rights are and what is, in the maze of laws and regulations, deemed to be legal and 
correct. The common law recognizes that the client's confidences must be protected 
from disclosure. Based upon experience, lawyers know that almost all clients follow the 
advice given, and the law is upheld. 
 
[4] A fundamental principle in the client-lawyer relationship is that the lawyer maintain 
confidentiality of information relating to the representation. The client is thereby 
encouraged to communicate fully and frankly with the lawyer even as to embarrassing 
or legally damaging subject matter. 
 
[4A] Information gained in the professional relationship includes information gained 
from a person (prospective client) who discusses the possibility of forming a client-
lawyer relationship with respect to a matter. Even when no client-lawyer relationship 
ensues, the restrictions and exceptions of these Rules as to use or revelation of the 
information apply, e.g. Rules 1.9 and 1.10. 
 
[5] The principle of confidentiality is given effect in two related bodies of law, the 
attorney-client privilege (which includes the work product doctrine) in the law of 
evidence and the rule of confidentiality established in professional ethics. The attorney-
client privilege applies in judicial and other proceedings in which a lawyer may be called 
as a witness or otherwise required to produce evidence concerning a client. The rule of 
client-lawyer confidentiality applies in situations other than those where evidence is 
sought from the lawyer through compulsion of law. Rule 1.6 applies not merely to 
matters communicated in confidence by the client but also to all information gained in 
the professional relationship, whatever its source. A lawyer may not disclose such 
information except as authorized or required by the Rules of Professional Conduct or 
other law. See also Scope. The requirement of maintaining confidentiality of 
information gained in the professional relationship applies to government lawyers who 
may disagree with the client's policy goals. 
 
Authorized Disclosure 
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Authorized Disclosure 
 



AAML GEORGIA CHAPTER FAMILY LAW SEMINAR
50 of 148

 9 

[6] A lawyer is impliedly authorized to make disclosures about a client when 
appropriate in carrying out the representation, except to the extent that the client's 
instructions or special circumstances limit that authority. In litigation, for example, a 
lawyer may disclose information by admitting a fact that cannot properly be disputed, 
or in negotiation by making a disclosure that facilitates a satisfactory conclusion. 
 
[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each other 
information relating to a client of the firm, unless the client has instructed that 
particular information be confined to specified lawyers. 
 
[7A] A lawyer's confidentiality obligations do not preclude a lawyer from securing 
confidential legal advice about the lawyer's personal responsibility to comply with these 
Rules. In most situations, disclosing information to secure such advice will be impliedly 
authorized for the lawyer to carry out the representation. Even when the disclosure is 
not impliedly authorized paragraph (b)(1)(iv) permits such disclosure because of the 
importance of a lawyer's compliance with the Rules of Professional Conduct. 
 
Disclosure Adverse to Client 
 
[8] The confidentiality rule is subject to limited exceptions. In becoming privy to 
information about a client, a lawyer may foresee that the client intends serious harm to 
another person. The public is better protected if full and open communication by the 
client is encouraged than if it is inhibited. 
 
[9] Several situations must be distinguished. First, the lawyer may not knowingly assist 
a client in conduct that is criminal or fraudulent. See Rule 1.2(d). Similarly, a lawyer has 
a duty under Rule 3.3(a)(4) not to use false evidence. 
 
[10] Second, the lawyer may have been innocently involved in past conduct by the client 
that was criminal or fraudulent. In such a situation the lawyer has not violated Rule 
1.2(d), because to "knowingly assist" criminal or fraudulent conduct requires knowing 
that the conduct is of that character. 
 
[11] Third, the lawyer may learn that a client intends prospective conduct that is 
criminal and likely to result in death or substantial bodily harm. As stated in paragraph 
(b)(1), the lawyer has professional discretion to reveal information in order to prevent 
such consequences. The lawyer may make a disclosure in order to prevent death or 
serious bodily injury which the lawyer reasonably believes will occur. It is very difficult 
for a lawyer to "know" when such a heinous purpose will actually be carried out, for the 
client may have a change of mind. 
 
[12] The lawyer's exercise of discretion requires consideration of such factors as the 
nature of the lawyer's relationship with the client and with those who might be injured 
by the client, the lawyer's own involvement in the transaction and factors that may 
extenuate the conduct in question. Where practical, the lawyer should seek to persuade 
the client to take suitable action. In any case, a disclosure adverse to the client's interest 
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should be no greater than the lawyer reasonably believes necessary to the purpose. A 
lawyer's decision not to take preventive action permitted by paragraph (b)(1) does not 
violate this Rule. 
 
Withdrawal 
 
[13] If the lawyer's services will be used by the client in materially furthering a course of 
criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1). 
 
[14] After withdrawal the lawyer is required to refrain from making disclosure of the 
client's confidences, except as otherwise provided in Rule 1.6. Neither this rule nor Rule 
1.8(b) nor Rule 1.16(d) prevents the lawyer from giving notice of the fact of withdrawal, 
and the lawyer may also withdraw or disaffirm any opinion, document, affirmation, or 
the like. 
 
[15] Where the client is an organization, the lawyer may be in doubt whether 
contemplated conduct will actually be carried out by the organization. Where necessary 
to guide conduct in connection with this Rule, the lawyer may make inquiry within the 
organization as indicated in Rule 1.13(b). 
 
Dispute Concerning a Lawyer's Conduct 
 
[16] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a 
client's conduct or other misconduct of the lawyer involving representation of the client, 
the lawyer may respond to the extent the lawyer reasonably believes necessary to 
establish a defense. The same is true with respect to a claim involving the conduct or 
representation of a former client. The lawyer's right to respond arises when an assertion 
of such complicity has been made. Paragraph (b)(1)(iii) does not require the lawyer to 
await the commencement of an action or proceeding that charges such complicity, so 
that the defense may be established by responding directly to a third party who has 
made such an assertion. The right to defend, of course, applies where a proceeding has 
been commenced. Where practicable and not prejudicial to the lawyer's ability to 
establish the defense, the lawyer should advise the client of the third party's assertion 
and request that the client respond appropriately. In any event, disclosure should be no 
greater than the lawyer reasonably believes is necessary to vindicate innocence, the 
disclosure should be made in a manner which limits access to the information to the 
tribunal or other persons having a need to know it, and appropriate protective orders or 
other arrangements should be sought by the lawyer to the fullest extent practicable. 
 
[17] If the lawyer is charged with wrongdoing in which the client's conduct is 
implicated, the rule of confidentiality should not prevent the lawyer from defending 
against the charge. Such a charge can arise in a civil, criminal or professional 
disciplinary proceeding, and can be based on a wrong allegedly committed by the lawyer 
against the client, or on a wrong alleged by a third person; for example, a person 
claiming to have been defrauded by the lawyer and client acting together. A lawyer 
entitled to a fee is permitted by paragraph (b)(1)(iii) to prove the services rendered in an 
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action to collect it. This aspect of the rule expresses the principle that the beneficiary of 
a fiduciary relationship may not exploit it to the detriment of the fiduciary. As stated 
above, the lawyer must make every effort practicable to avoid unnecessary disclosure of 
information relating to a representation, to limit disclosure to those having the need to 
know it, and to obtain protective orders or make other arrangements minimizing the 
risk of disclosure. 
 
Disclosures Otherwise Required or Authorized 
 
[18] The attorney-client privilege is differently defined in various jurisdictions. If a 
lawyer is called as a witness to give testimony concerning a client, absent waiver by the 
client, paragraph (a) requires the lawyer to invoke the privilege when it is applicable. 
The lawyer must comply with the final orders of a court or other tribunal of competent 
jurisdiction requiring the lawyer to give information about the client. 
 
[19] The Rules of Professional Conduct in various circumstances permit or require a 
lawyer to disclose information relating to the representation. See Rules 2.2, 2.3, 3.3 and 
4.1. In addition to these provisions, a lawyer may be obligated or permitted by other 
provisions of law to give information about a client. Whether another provision of law 
supersedes Rule 1.6 is a matter of interpretation beyond the scope of these Rules, but a 
presumption should exist against such a supersession. 

RULE 1.7 CONFLICT OF INTEREST: GENERAL RULE 
a. A lawyer shall not represent or continue to represent a client if there is a 

significant risk that the lawyer's own interests or the lawyer's duties to another 
client, a former client, or a third person will materially and adversely affect the 
representation of the client, except as permitted in (b). 

b. If client informed consent is permissible a lawyer may represent a client 
notwithstanding a significant risk of material and adverse effect if each affected 
client or former client gives informed consent, confirmed in writing, to the 
representation after:  

1. consultation with the lawyer, pursuant to Rule 1.0(c); 

2. having received in writing reasonable and adequate information about the 
material risks of and reasonable available alternatives to the 
representation, and 

3. having been given the opportunity to consult with independent counsel. 

c. Client informed consent is not permissible if the representation:  

1. is prohibited by law or these Rules; 

2. includes the assertion of a claim by one client against another client 
represented by the lawyer in the same or substantially related proceeding; 
or 
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3. involves circumstances rendering it reasonably unlikely that the lawyer 
will be able to provide adequate representation to one or more of the 
affected clients. 

The maximum penalty for a violation of this Rule is disbarment. 
 
Comment 
 
Loyalty to a Client 
 
[1] Loyalty and independent judgment are essential elements in the lawyer's 
relationship to a client. If an impermissible conflict of interest exists before 
representation is undertaken the representation should be declined. The lawyer should 
adopt reasonable procedures, appropriate for the size and type of firm and practice, to 
determine in both litigation and non-litigation matters the parties and issues involved 
and to determine whether there are actual or potential conflicts of interest. 
 
[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or carry 
out an appropriate course of action for the client because of the lawyer's other 
competing responsibilities or interests. The conflict in effect forecloses alternatives that 
would otherwise be available to the client. Paragraph (a) addresses such situations. A 
possible conflict does not itself preclude the representation. The critical questions are 
the likelihood that a conflict will eventuate and, if it does, whether it will materially 
interfere with the lawyer's independent professional judgment in considering 
alternatives or foreclose courses of action that reasonably should be pursued on behalf 
of the client. Consideration should be given to whether the client wishes to 
accommodate the other interest involved. 
 
[3] If an impermissible conflict arises after representation has been undertaken, the 
lawyer should withdraw from the representation. See Rule 1.16. Where more than one 
client is involved and the lawyer withdraws because a conflict arises after 
representation, whether the lawyer may continue to represent any of the clients is 
determined by Rule 1.9. As to whether a client-lawyer relationship exists or, having once 
been established, is continuing, see Comment 4 to Rule 1.3 and Scope. 
 
[4] As a general proposition, loyalty to a client prohibits undertaking representation 
directly adverse to that client without that client's informed consent. Paragraphs (b) and 
(c) express that general rule. Thus, a lawyer ordinarily may not act as advocate against a 
person the lawyer represents in some other matter, even if it is wholly unrelated. On the 
other hand, simultaneous representation in unrelated matters of clients whose interests 
are only generally adverse, such as competing economic enterprises, does not require 
informed consent of the respective clients. 
 
Consultation and Informed Consent 
 
[5] A client may give informed consent to representation notwithstanding a conflict. 
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However, when a disinterested lawyer would conclude that the client should not agree 
to the representation under the circumstances, the lawyer involved cannot properly ask 
for such agreement or provide representation on the basis of the client's informed 
consent. When more than one client is involved, the question of conflict must be 
resolved as to each client. Moreover, there may be circumstances where it is impossible 
to make the disclosure necessary to obtain informed consent. For example, when the 
lawyer represents different clients in related matters and one of the clients refuses to 
give informed consent to the disclosure necessary to permit the other client to make an 
informed decision, the lawyer cannot properly ask the latter to give informed consent. If 
informed consent is withdrawn, the lawyer should consult Rule 1.9 and Rule 1.16. 
 
[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client, 
confirmed in writing. Such a writing may consist of a document executed by the client 
or one that the lawyer promptly records and transmits to the client following an oral 
consent. See Rule 1.0(b). See also Rule 1.0(s) (writing includes electronic transmission). 
If it is not feasible to obtain or transmit the writing at the time the client gives informed 
consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. 
See Rule 1.0(b). The requirement of a writing does not supplant the need in most cases 
for the lawyer to talk with the client, to explain the risks and advantages, if any, of 
representation burdened with a conflict of interest, as well as reasonably available 
alternatives, and to afford the client a reasonable opportunity to consider the risks and 
alternatives and to raise questions and concerns. Rather, the writing is required in 
order to impress upon clients the seriousness of the decision the client is being asked to 
make and to avoid disputes or ambiguities that might later occur in the absence of a 
writing. 
 
Lawyer's Interests 
 
[6] The lawyer's personal or economic interests should not be permitted to have an 
adverse effect on representation of a client. See Rules 1.1 and 1.5. If the propriety of a 
lawyer's own conduct in a transaction is in serious question, it may be difficult or 
impossible for the lawyer to give a client objective advice. A lawyer may not allow 
related business interests to affect representation, for example, by referring clients to an 
enterprise in which the lawyer has an undisclosed interest. 
 
Conflicts in Litigation 
 
[7] Paragraph (c)(2) prohibits representation of opposing parties in the same or a 
similar proceeding including simultaneous representation of parties whose interests 
may conflict, such as co-plaintiffs or co-defendants. An impermissible conflict may exist 
by reason of substantial discrepancy in the parties' testimony, incompatibility in 
positions in relation to an opposing party or the fact that there are substantially 
different possibilities of settlement of the claims or liabilities in question. Such conflicts 
can arise in criminal cases as well as civil. The potential for conflict of interest in 
representing multiple defendants in a criminal case is so grave that ordinarily a lawyer 
should decline to represent more than one codefendant. On the other hand, common 
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representation of persons having similar interests is proper if the risk of adverse effect 
is minimal, the requirements of paragraph (b) are met, and consent is not prohibited by 
paragraph (c). 
 
[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in 
some other matter, even if the other matter is wholly unrelated. However, there are 
circumstances in which a lawyer may act as advocate against a client. For example, a 
lawyer representing an enterprise with diverse operations may accept employment as 
an advocate against the enterprise in an unrelated matter if doing so will not adversely 
affect the lawyer's relationship with the enterprise or conduct of the suit and if both 
clients give informed consent as required by paragraph (b). By the same token, 
government lawyers in some circumstances may represent government employees in 
proceedings in which a government entity is the opposing party. The propriety of 
concurrent representation can depend on the nature of the litigation. For example, a 
suit charging fraud entails conflict to a degree not involved in a suit for a declaratory 
judgment concerning statutory interpretation. 
 
[9] A lawyer may represent parties having antagonistic positions on a legal question 
that has arisen in different cases, unless representation of either client would be 
adversely affected. Thus, it is ordinarily not improper to assert such positions in cases 
while they are pending in different trial courts, but it may be improper to do so should 
one or more of the cases reach the appellate court. 
 
Interest of Person Paying for a Lawyer's Service 
 
[10] A lawyer may be paid from a source other than the client, if the client is informed of 
that fact and gives informed consent and the arrangement does not compromise the 
lawyer's duty of loyalty to the client. See Rule 1.8(f). For example, when an insurer and 
its insured have conflicting interests in a matter arising from a liability insurance 
agreement, and the insurer is required to provide special counsel for the insured, the 
arrangement should assure the special counsel's professional independence. So also, 
when a corporation and its directors or employees are involved in a controversy in 
which they have conflicting interests, the corporation may provide funds for separate 
legal representation of the directors or employees, if the clients give informed consent 
and the arrangement ensures the lawyer's professional independence. 
 
Non-litigation Conflicts 
 
[11] Conflicts of interest in contexts other than litigation sometimes may be difficult to 
assess. Relevant factors in determining whether there is potential for material and 
adverse effect include the duration and extent of the lawyer's relationship with the client 
or clients involved, the functions being performed by the lawyer, the likelihood that 
actual conflict will arise and the likely prejudice to the client from the conflict if it does 
arise. 
 
[12] In a negotiation common representation is permissible where the clients are 
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generally aligned in interest even though there is some difference of interest among 
them. 
 
[13] Conflict questions may also arise in estate planning and estate administration. A 
lawyer may be called upon to prepare wills for several family members, such as husband 
and wife, and, depending upon the circumstances, a conflict of interest may arise. In 
estate administration the identity of the client may be unclear under the law of a 
particular jurisdiction. Under one view, the client is the fiduciary; under another view 
the client is the estate or trust, including its beneficiaries. The lawyer should make clear 
the relationship to the parties involved. 
 
[14] A lawyer for a corporation or other organization who is also a member of its board 
of directors should determine whether the responsibilities of the two roles may conflict. 
The lawyer may be called on to advise the corporation in matters involving actions of 
the directors. Consideration should be given to the frequency with which such situations 
may arise, the potential intensity of the conflict, the effect of the lawyer's resignation 
from the board and the possibility of the corporation's obtaining legal advice from 
another lawyer in such situations. If there is material risk that the dual role will 
compromise the lawyer's independence of professional judgment, the lawyer should not 
serve as a director. 
 
Conflict Charged by an Opposing Party 
 
[15] Resolving questions of conflict of interest is primarily the responsibility of the 
lawyer undertaking the representation. In litigation, a court may raise the question 
when there is reason to infer that the lawyer has neglected the responsibility. In a 
criminal case, inquiry by the court is generally required when a lawyer represents 
multiple defendants. Where the conflict is such as clearly to call into question the fair or 
efficient administration of justice, opposing counsel may properly raise the question. 
Such an objection should be viewed with caution, however, for it can be misused as a 
technique of harassment. See Scope. 

RULE 3.3 CANDOR TOWARD THE TRIBUNAL 
a. A lawyer shall not knowingly:  

1. make a false statement of material fact or law to a tribunal; 

2. fail to disclose a material fact to a tribunal when disclosure is necessary to 
avoid assisting a criminal or fraudulent act by the client; 

3. fail to disclose to the tribunal legal authority in the controlling jurisdiction 
known to the lawyer to be directly adverse to the position of the client and 
not disclosed by opposing counsel; or 

4. offer evidence that the lawyer knows to be false. If a lawyer has offered 
material evidence and comes to know of its falsity, the lawyer shall take 
reasonable remedial measures. 
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b. The duties stated in paragraph (a) continue to the conclusion of the proceeding, 
and apply even if compliance requires disclosure of information otherwise 
protected by Rule 1.6. 

c. A lawyer may refuse to offer evidence that the lawyer reasonably believes is false. 

d. In an ex parte proceeding, other than grand jury proceedings, a lawyer shall 
inform the tribunal of all material facts known to the lawyer that the lawyer 
reasonably believes are necessary to enable the tribunal to make an informed 
decision, whether or not the facts are adverse. 

The maximum penalty for a violation of this Rule is disbarment. 
 
Comment 
 
[1] This Rule governs the conduct of a lawyer who is representing a client in the 
proceedings of a tribunal. See Rule 1.0(r) for the definition of tribunal. It also applies 
when the lawyer is representing a client in an ancillary proceeding conducted pursuant 
to the tribunal's adjudicative authority, such as a deposition. Thus, for example, 
paragraph (a)(4) requires a lawyer to take reasonable remedial measures if the lawyer 
comes to know that a client who is testifying in a deposition has offered evidence that is 
false. 
 
[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid 
conduct that undermines the integrity of the adjudicative process. A lawyer acting as an 
advocate in an adjudicative proceeding has an obligation to present the client's case 
with persuasive force. Performance of that duty while maintaining confidences of the 
client, however, is qualified by the advocate's duty of candor to the tribunal. 
Consequently, although a lawyer in an adversary proceeding is not required to present 
an impartial exposition of the law or to vouch for the evidence submitted in a cause, the 
lawyer must not allow the tribunal to be misled by false statements of law or fact or 
evidence that the lawyer knows to be false. 
 
Representations by a Lawyer 
 
[3] An advocate is responsible for pleadings and other documents prepared for 
litigation, but is usually not required to have personal knowledge of matters asserted 
therein, for litigation documents ordinarily present assertions by the client, or by 
someone on the client's behalf, and not assertions by the lawyer. Compare Rule 3.1. 
However, an assertion purporting to be on the lawyer's own knowledge, as in an 
affidavit by the lawyer or in a statement in open court, may properly be made only when 
the lawyer knows the assertion is true or believes it to be true on the basis of a 
reasonably diligent inquiry. There are circumstances where failure to make a disclosure 
is the equivalent of an affirmative misrepresentation. The obligation prescribed in Rule 
1.2(d) not to counsel a client to commit or assist the client in committing a fraud applies 
in litigation. Regarding compliance with Rule 1.2(d), see the Comment to that Rule. See 
also the Comment to Rule 8.4(b). 
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evidence that the lawyer knows to be false. 
 
Representations by a Lawyer 
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therein, for litigation documents ordinarily present assertions by the client, or by 
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However, an assertion purporting to be on the lawyer's own knowledge, as in an 
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1.2(d) not to counsel a client to commit or assist the client in committing a fraud applies 
in litigation. Regarding compliance with Rule 1.2(d), see the Comment to that Rule. See 
also the Comment to Rule 8.4(b). 
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Legal Argument 
 
[4] Legal argument based on a knowingly false representation of law constitutes 
dishonesty toward the tribunal. A lawyer is not required to make a disinterested 
exposition of the law, but must recognize the existence of pertinent legal authorities. 
Furthermore, as stated in paragraph (a)(3), an advocate has a duty to disclose directly 
adverse authority in the controlling jurisdiction that has not been disclosed by the 
opposing party. The underlying concept is that legal argument is a discussion seeking to 
determine the legal premises properly applicable to the case. 
 
Offering Evidence 
 
[5] Paragraph (c) allows that the lawyer refuse to offer evidence that the lawyer knows to 
be false, regardless of the client's wishes. This duty is premised on the lawyer's 
obligation as an officer of the court to prevent the trier of fact from being misled by false 
evidence. A lawyer does not violate this Rule if the lawyer offers the evidence for the 
purpose of establishing its falsity. 
 
[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to 
introduce false evidence, the lawyer should seek to persuade the client that the evidence 
should not be offered. If the persuasion is ineffective and the lawyer continues to 
represent the client, the lawyer may refuse to offer the false evidence. If only a portion of 
a witness's testimony will be false, the lawyer may call the witness to testify but may not 
elicit from the witness the testimony that the lawyer knows is false. 
 
[7] The duties stated in paragraphs (a), (b) and (c) apply to all lawyers, including 
defense counsel in criminal cases. In some jurisdictions, however, courts have required 
counsel to present the accused as a witness or to give a narrative statement if the 
accused so desires, even if counsel knows that the testimony or statement will be false. 
The obligation of the advocate under the Rules of Professional Conduct is subordinate 
to such requirements. See also Comment [9]. 
 
[8] The prohibition against offering false evidence only applies if the lawyer knows that 
the evidence is false. A lawyer's reasonable belief that evidence is false does not preclude 
its presentation to the trier of fact. A lawyer's knowledge that evidence is false, however, 
can be inferred from the circumstances. See Rule 1.0(i). Thus, although a lawyer should 
resolve doubts about the veracity of testimony or other evidence in favor of the client, 
the lawyer cannot ignore an obvious falsehood. 
 
[9] Although paragraph (a)(4) only prohibits a lawyer from offering evidence the lawyer 
knows to be false, it permits the lawyer to refuse to offer testimony or other proof that 
the lawyer reasonably believes is false. Offering such proof may reflect adversely on the 
lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's 
effectiveness as an advocate. Because of the special protections historically provided 
criminal defendants, however, this Rule does not permit a lawyer to refuse to offer the 
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testimony of such a client where the lawyer reasonably believes but does not know that 
the testimony will be false. Unless the lawyer knows the testimony will be false, the 
lawyer must honor the client's decision to testify. See also Comment [7]. 
 
Remedial Measures 
 
[10] Having offered material evidence in the belief that it was true, a lawyer may 
subsequently come to know that the evidence is false. Or, a lawyer may be surprised 
when the lawyer's client, or another witness called by the lawyer, offers testimony the 
lawyer knows to be false, either during the lawyer's direct examination or in response to 
cross-examination by the opposing lawyer. In such situations or if the lawyer knows of 
the falsity of testimony elicited from the client during a deposition, the lawyer must take 
reasonable remedial measures. In such situations, the advocate's proper course is to 
remonstrate with the client confidentially, advise the client of the lawyer's duty of 
candor to the tribunal and seek the client's cooperation with respect to the withdrawal 
or correction of the false statements or evidence. If that fails, the advocate must take 
further remedial action. If withdrawal from the representation is not permitted or will 
not undo the effect of the false evidence, the advocate must make such disclosure to the 
tribunal as is reasonably necessary to remedy the situation, even if doing so requires the 
lawyer to reveal information that otherwise would be protected by Rule 1.6. It is for the 
tribunal then to determine what should be done - making a statement about the matter 
to the trier of fact, ordering a mistrial, or perhaps nothing. 
 
[11] The disclosure of a client's false testimony can result in grave consequences to the 
client, including not only a sense of betrayal but also loss of the case and perhaps a 
prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the 
court, thereby subverting the truth-finding process which the adversary system is 
designed to implement. See Rule 1.2(d). Furthermore, unless it is clearly understood 
that the lawyer will act upon the duty to disclose the existence of false evidence, the 
client can simply reject the lawyer's advice to reveal the false evidence and insist that the 
lawyer keep silent. Thus the client could in effect coerce the lawyer into being a party to 
fraud on the court. 
 
Preserving Integrity of Adjudicative Process 
 
[12] Lawyers have a special obligation to protect a tribunal against criminal or 
fraudulent conduct that undermines the integrity of the adjudicative process, such as 
bribing, intimidating or otherwise unlawfully communicating with a witness, juror, 
court official or other participant in the proceeding, unlawfully destroying or concealing 
documents or other evidence or failing to disclose information to the tribunal when 
required by law to do so. 
 
Duration of Obligation 
 
[13] A practical time limit on the obligation to rectify false evidence or false statements 
of law and fact has to be established. The conclusion of the proceeding is a reasonably 
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definite point for the termination of the obligation. A proceeding has concluded within 
the meaning of this Rule when a final judgment in the proceeding has been affirmed on 
appeal or the time for review has passed. 
 
Ex Parte Proceedings 
 
[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the 
matters that a tribunal should consider in reaching a decision; the conflicting position is 
expected to be presented by the opposing party. However, in any ex parte proceeding, 
such as an application for a temporary restraining order, there is no balance of 
presentation by opposing advocates. The object of an ex parte proceeding is 
nevertheless to yield a substantially just result. The judge has an affirmative 
responsibility to accord the absent party just consideration. The lawyer for the 
represented party has the correlative duty to make disclosures of material facts known 
to the lawyer and that the lawyer reasonably believes are necessary to an informed 
decision. 
 
Withdrawal 
 
[15] Normally, a lawyer's compliance with the duty of candor imposed by this Rule does 
not require that the lawyer withdraw from the representation of a client whose interests 
will be or have been adversely affected by the lawyer's disclosure. The lawyer may, 
however, be required by Rule 1.16(a) to seek permission of the tribunal to withdraw if 
the lawyer's compliance with this Rule's duty of candor results in such an extreme 
deterioration of the client-lawyer relationship that the lawyer can no longer competently 
represent the client. Also see Rule 1.16(b) for the circumstances in which a lawyer will 
be permitted to seek a tribunal's permission to withdraw. In connection with a request 
for permission to withdraw that is premised on a client's misconduct, a lawyer may 
reveal information relating to the representation only to the extent reasonably necessary 
to comply with this Rule or as otherwise permitted by Rule 1.6. 

 

 

RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL 
A lawyer shall not: 

a. unlawfully obstruct another party's access to evidence or unlawfully alter, destroy 
or conceal a document or other material having potential evidentiary value. A 
lawyer shall not counsel or assist another person to do any such act; 

b.  

1. falsify evidence; 

2. counsel or assist a witness to testify falsely; or 
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3. pay, offer to pay, or acquiesce in the payment of compensation to a 
witness contingent upon the content of the testimony or the outcome of 
the case. But a lawyer may advance, guarantee, or acquiesce in the 
payment of:  

i. expenses reasonably incurred by a witness in preparation, 
attending or testifying; or 

ii. reasonable compensation to a witness for the loss of time in 
preparing, attending or testifying; or 

iii. a reasonable fee for the professional services of an expert witness; 

c. Reserved.; 

d. Reserved.; 

e. Reserved.; 

f. request a person other than a client to refrain from voluntarily giving relevant 
information to another party unless:  

1. the person is a relative or an employee or other agent of a client; or the 
lawyer reasonably believes that the person's interests will not be adversely 
affected by refraining from giving such information; and 

2. the information is not otherwise subject to the assertion of a privilege by 
the client; and 

g. use methods of obtaining evidence that violate the legal rights of the opposing 
party or counsel; or 

h. present, participate in presenting or threaten to present criminal charges solely 
to obtain an advantage in a civil matter. 

The maximum penalty for a violation of this Rule is disbarment. 
 
Comment 
 
[1] The procedure of the adversary system contemplates that the evidence in a case is to 
be marshaled competitively by the contending parties. Fair competition in the adversary 
system is secured by prohibitions against destruction or concealment of evidence, 
improperly influencing witnesses, obstructive tactics in discovery procedure, and the 
like. 
 
[2] Documents and other items of evidence are often essential to establish a claim or 
defense. Subject to evidentiary privileges, the right of an opposing party, including the 
government, to obtain evidence through discovery or subpoena is an important 
procedural right. The exercise of that right can be frustrated if relevant material is 
altered, concealed or destroyed. Applicable law in many jurisdictions makes it an 
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offense to destroy material for purpose of impairing its availability in a pending 
proceeding or one whose commencement can be foreseen. Falsifying evidence is also 
generally a criminal offense. Paragraph (a) applies to evidentiary material generally, 
including computerized information. 
 
[3] Reserved. 
 
[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving 
information to another party, for the employees may identify their interests with those 
of the client. See also Rule 4.2. 
 
[5] As to paragraph (g), the responsibility to a client requires a lawyer to subordinate 
the interests of others to those of the client, but that responsibility does not imply that a 
lawyer may disregard the rights of the opposing party or counsel. It is impractical to 
catalogue all such rights, but they include legal restrictions on methods of obtaining 
evidence. 
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Billy Joel paints terrific photographs of everyday, blue collar life in America, mostly 

from the 1970s and 1980s. One of his most creative photographs notes the story of the 
relationship of Brenda and Eddie, while painting “Scenes From an Italian Restaurant”: 

 
“A bottle of white, a bottle of red 
Perhaps a bottle of rose instead 
We'll get a table near the street 
In our old familiar place 
You and I, face to face 

 
A bottle of red, a bottle of white 
It all depends upon your appetite 
I'll meet you any time you want 
In our Italian Restaurant 

 
Things are okay with me these days 

Got a good job, got a good office 
Got a new wife, got a new life 
And the family's fine 
We lost touch long ago 
You lost weight I did not know 
You could ever look so nice after 
So much time 

 
 

1Shayna M. Steinfeld, Board Certified by the American Board of Certification in both Consumer 
and Business Bankruptcy Law, is a shareholder of Steinfeld & Steinfeld, PC, and practices with her 
husband, Bruce, a Fellow of the American Academy of Matrimonial Lawyers. She is a past-president of 
the Atlanta Bar Association, the Georgia Association for Women Lawyers, a co-founder and past- 
president of the Georgia IWIRC (International Women’s Insolvency and Restructuring Confederation) 
Network, a past-chair of the Sole Practitioner/Small Firm Section of the Atlanta Bar and the Bankruptcy 
Sections of both the Atlanta Bar and the State Bar of Georgia; she is past chair of the bankruptcy 
committee the ABA Family Law section and currently is a subcommittee co-chair for the ABA Litigation 
Section. She has received many accolades, including “Section of the Year” and “Outstanding Woman in 
the Profession;” and is regularly named a “Georgia Super Lawyer,” one of the top 50 women and one of 
the top 100 Lawyers in the State.  A graduate of Emory (BA, JD and MBA), Shayna frequently lectures 
and has authored many publications, including The Family Lawyer’s Guide to Bankruptcy, which is 
published by the ABA Family Law Section and is in its 4th edition and she is a co-editor of the recently 
published Her Story: Lessons in Success from Lawyers Who Live It, released by the ABA Litigation 
Section in the Summer of 2017. 

2  

Do you remember those days hanging out 
At the village green 
Engineer boots, leather jackets 
And tight blue jeans 
Drop a dime in the box play the 
Song about New Orleans 
Cold beer, hot lights 
My sweet romantic teenage nights 

 
Brenda and Eddie were the 
Popular steadys 
And the king and the queen 
Of the prom 
Riding around with the car top 
Down and the radio on 
Nobody looked any finer 
Or was more of a hit at the 
Parkway Diner 
We never knew we could want more 
Than that out of life 
Surely Brenda and Eddie would 
Always know how to survive 

 
Brenda and Eddy were still going 
Steady in the summer of '75 
When they decided the marriage would 
Be at the end of July 
Everyone said they were crazy 
Brenda you know you're much too lazy 
Eddie could never afford to live that 
Kind of life 
But there we were wavin' Brenda and 
Eddie goodbye 

 
They got an apartment with deep 
Pile carpet 
And a couple of paintings from Sears 
A big waterbed that they bought 
With the bread 
They had saved for a couple 
Of years 
They started to fight when the 
Money got tight 
And they just didn't count on 

The tears. 
 
They lived for a while in a 
Very nice style 
But it's always the same in the end 
They got a divorce as a matter 
Of course 
And they parted the closest 
Of friends 
Then the king and the queen went 
Back to the green 
But you can never go back 
There again 

 
Brenda and Eddie had had it 
Already by the summer of '75 
From the high to the low to 
The end of the show 
For the rest of their lives 
They couldn't go back to 
The greasers 
The best they could do was 
Pick up the pieces 
We always knew they would both 
Find a way to get by 
That's all I heard about 
Brenda and Eddie 
Can't tell you more than I 
Told you already 
And here we are wavin' Brenda 
And Eddie goodbye 

 
A bottle of red, a bottle of white 
Whatever kind of mood you're in tonight 
I'll meet you anytime you want 
In our Italian Restaurant” 
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For the rest of their lives 
They couldn't go back to 
The greasers 
The best they could do was 
Pick up the pieces 
We always knew they would both 
Find a way to get by 
That's all I heard about 
Brenda and Eddie 
Can't tell you more than I 
Told you already 
And here we are wavin' Brenda 
And Eddie goodbye 

 
A bottle of red, a bottle of white 
Whatever kind of mood you're in tonight 
I'll meet you anytime you want 
In our Italian Restaurant” 
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HYPOTHETICAL 
 

Brenda and Eddie got a divorce, as a matter of course, but it didn’t go quite as well as 
planned. They didn’t get along as well as planned, either. You see, they had had some children – 
three. Eddie owed Brenda child support, for a number of years to come. Eddie had a license to 
drive a cab around the city for Uber, from which he made his income, some of which is regularly 
in cash. There were 529 accounts that were to be funded but they were depleted by Eddie during 
the last years of their marriage and Eddie had to replenish them. Brenda didn’t work during their 
marriage. She, being lazy as it were, stayed home to try and take care of the kids (Eddie has a 
different version of why she was at home, some of which had to do with alcohol and the next door 
neighbor. But they remained friendly). They both have high school degrees. They managed to 
scrimp some and purchase two properties during their marriage, both leveraged, but they increased 
in value and now have equity in them. Before the divorce, Brenda was given both properties. Eddie 
got all of the debt: including all of the marital credit cards, which was, for the most part in both of 
their names. The equity in the properties could have paid down all of the marital debt. Eddie has 
to pay Brenda alimony for the next 7 years, representing 1 year of alimony for every 3 years that 
they were together. Eddie must also pay child support. Eddie also has to replenish the funds he took 
from the 529 accounts and pay the mortgage on the property in which Brenda and the minor kids 
are living. They both had vehicles with debt against them. Eddie has to pay Brenda’s car note 
(Uber drivers make lots of money in Georgia). They had managed to invest in some stocks that 
did well and these were divided. Before Eddie could transfer those in his name to Brenda, on what 
he was required to transfer under the divorce decree, he thought he could make more of a killing 
and he invested them in a few trades that went bust. Eddie must pay his own attorneys fees and 
Brenda’s attorneys, attorneys’ fees. Also, he must pay Guardian ad Litem fees. Maybe he should 
have had a better lawyer? 

 
1) Should they file a joint bankruptcy case first? 

What are the consequences? 
Does it matter how the debt is divided? 
Does it matter how many mortgages there are? 
Does the Chapter of the bankruptcy case matter? 
Does it impact means testing? 

 
2) Can debts spring back after discharge? 

What if the divorce is mid-bankruptcy? 
What role does the bankruptcy Trustee play? 
What if it’s an asset chapter 7 and the divorce is mid-stream? 

 
3) Can one lawyer file bankruptcy for both spouses if the bankruptcy case comes first? 

Does it matter if bankruptcy counsel knows about the pending Divorce or if you decide to 
“work together? 
Does it make a difference depending on the bankruptcy Chapter? 
Do Indemnities under the divorce decree matter? 

4) What happens if Eddie files to reorganize under Chapter 13 (or 11 or 12)? 

4  

Can he discharge any of these obligations to Brenda? 
Discharge issues/injunction vs. Plan Injunction 

Must Brenda participate in the case? 
What if she doesn’t participate? 
Is Consent an Issue? 

 
5) What debts does Eddie owe Brenda? 

Are they all support-related?  Is that possible? 
 
6) Can he discharge his attorney’s fees? 

Can he discharge Brenda’s attorney’s attorney’s fees? 
What about the GAL fees? 

 
7) Will the Chapter 7 Trustee try to avoid the transfer to Brenda of all of the equity in the 

marital property as a fraudulent transfer? 
What about as a Preference? 
Does it make a difference if the divorce was done by consent vs. issued after contentious 

litigation and entered by the Superior Court? 
 
8) Can Eddie’s Uber  or Driver’s  license be suspended for Brenda to collect child support? 

Does this violate the automatic stay? 
What about to collect the rest of the debt? 
Does it matter if the license was suspended prior to the filing of the bankruptcy case? 

 
9) Can Brenda continue to collect child support with an IDO after filing? 

Does it matter if the IDO was filed prior to the filing of the case? 
Does the chapter the bankruptcy case was filed under matter? 

 
Relevant Statutes: 

 
11 U.S.C. §§ 101(14A) “Domestic Support Obligation,” 105, 362, 507(a)(1), 523(a)(5) and 

(15); 547 ( c)(7), 548, 1129(a)(9) and (a)(14), 1141(a), (d)(2) and (d)(5), 1325(a)(8) 1327, 1328(a) 

and (a)(2). 
 
WHAT IS A DSO?  The term is specifically defined under §101(14A) 
• 11 U.S.C. §101(14A) 

The term “domestic support obligation” means a debt that accrues before, on, or after the 
date of the order for relief in a case under this title, including interest that accrues on that 
debt as provided under applicable nonbankruptcy law notwithstanding any other provision 
of this title, that is— 
(A) owed to or recoverable by— 
(i) a spouse, former spouse, or child of the debtor or such child’s parent, legal guardian, or 
responsible relative; or  (ii) a governmental unit; 
(B) in the nature of alimony, maintenance, or support (including assistance provided by a 
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WHAT IS A DSO?  The term is specifically defined under §101(14A) 
• 11 U.S.C. §101(14A) 

The term “domestic support obligation” means a debt that accrues before, on, or after the 
date of the order for relief in a case under this title, including interest that accrues on that 
debt as provided under applicable nonbankruptcy law notwithstanding any other provision 
of this title, that is— 
(A) owed to or recoverable by— 
(i) a spouse, former spouse, or child of the debtor or such child’s parent, legal guardian, or 
responsible relative; or  (ii) a governmental unit; 
(B) in the nature of alimony, maintenance, or support (including assistance provided by a 
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governmental unit) of such spouse, former spouse, or child of the debtor or such child’s 
parent, without regard to whether such debt is expressly so designated; 
(C) established or subject to establishment before, on, or after the date of the order for relief 
in a case under this title, by reason of applicable provisions of— 
(i) a separation agreement, divorce decree, or property settlement agreement; (ii) an order 
of a court of record; or (iii) a determination made in accordance with applicable 
nonbankruptcy law by a governmental unit; and 
(D) not assigned to a nongovernmental entity, unless that obligation is assigned voluntarily 
by the spouse, former spouse, child of the debtor, or such child’s parent, legal guardian, or 
responsible relative for the purpose of collecting the debt. 

 
How Is a DSO Treated in Bankruptcy? 

 
• A DSO is NEVER discharged!!!! (Chapter 7, 11, 12 or 13); 

 
• Pre-petition DSO payments are not considered a preference under §547(c)(7); 

 
• Any DSO arrearage is afforded priority treatment under §507(a)(1); 

 
• Any DSO must be paid in full to obtain a confirmed Chapter 11, 12 or 13 plan  (§§ 1129, 1222, 

1225 and 1322 and 1325); 

• There are exceptions to the automatic stay to collect DSOs under §362; 
 
• The Debtor must stay current on post-petition DSO payments in order to receive a discharge in 

Chapters 12 and 13; (See, §§  1228 and  1328). 

• The case may be dismissed or converted if on-going DSO payments are not made in Chapters 11, 

12 and 13.  (See, §§ 1112, 1208 and 1307). 

 
How Do You Know If it’s Really a DSO? 

 
• DSO’s are “in the nature of support.” 

 
• Old cases are still valid on this issue: 

 
• A debt is in the nature of support and consequently non-dischargeable under §523(a)(5) only when 

it is “in substance support.” 

• The court must determine if the obligation is “actually in the nature of alimony, maintenance or 
6  

support” in order to determine if the obligation is a domestic support  obligation for all purposes 

under the Bankruptcy Code. 

• Federal Law is used to make determination and it is measured at the time of the divorce. 
 
 
 
How Does the Court Make its Determination? 

 
• Generally, if the obligation is essential to enable a party to maintain basic necessities, the 

payment of the debt is in the nature of support – support usually looks forward and nonsupport 

usually splits items and looks backwards. 

• Recent cases indicate that the bankruptcy courts understand that a divorce settlement involves 

“horse trading.” A party may have been willing to give up alimony because the party is getting a 

greater property division. But this is not consistent in its application. 

 
Factors the Courts Typically Consider: 

 
• (1) The amount of alimony, if any, awarded by the state court and the adequacy of any such award; 

 
• (2) The need for support and the relative income of the parties at the time the divorce decree was 

entered; 

• (3) The number and age of children; 
 
• (4) The length of the marriage; 

 
• (5) Whether the obligation terminates on death or remarriage of the former spouse; 

 
• (6) whether the obligation is payable over a long period of time; 

 
• (7) the age, health, education, and work experience of both parties; 

 
• (8) whether the payments are intended as economic security or retirement benefits; 

 
• (9) the standard of living established during the marriage. 
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• (10) the express language of the divorce agreement; 
 
• (11) the relative financial positions of the parties at the time of the agreement; 

 
• (12) the amount of the property division; 

 
• (13) the number and frequency of payments; 

 
• (14) whether the agreement includes a waiver of support rights; 

 
• (15) whether the obligation can be modified or enforced in state court; and 

 
• (16) whether the obligation is treated as support for tax purposes. 

 
• Some of these factors may be controlling – such as tax treatments on a “judicial estoppel” 

argument. See, e.g. Norton v. Norton (In re Norton), 2017 WL 933023 (Bankr. N.D.Ga. 2017); 

Lawson v Lawson (In re Lawson), 538 BR 875, 880 (Bankr. N.D. Ga. 2015), citing Cummings v. 

Cummings (In re Cummings), 244 F.3d 1263, 1265 (11th Cir. 2001); O’Brien v. Silver (In re Silver), 

2013 WL 4498813 (Bankr. N.D.Ga. 2013); Wade v. Cunningham (In re Wade), 2014 WL 3672137 

(Bankr. N.D.Ga. 2014); Fisher v. Santry (In re Santry), 481 B.R. 824 (Bankr. N.D.Ga. 2012); 

McCollum v. McCollum (In re McCollum), 415 B.R. 625, 631 (Bankr. M.D.Ga. 2009), and 

Feldmann v. Feldmann (In re Feldmann), 220 B.R. 138 (Bankr. N.D.Ga. 1998) (other citations 

omitted). 

 
Means Testing and Current Monthly Income: 

 
Form 122 implements this section by requiring the debtor to disclose the nonfiling spouse’s total 

income (unless the spouses are legally separated or not living together) and then to subtract from this 

figure the amount not paid on a regular basis for the debtor’s household expenses. This is called the 

“marital adjustment.” The remainder, then, is the amount that is paid on a regular basis for the 

expenses of the debtor’s household.  A majority of cases have placed the burden on the objecting 

8  

party to show that the nondebtor spouse’s income is being contributed on a regular basis to pay 

household expenses of the debtor. 11 U.S.C.A. §§ 101(10A), 1325(b)(2). See, e.g. In re 

Quarterman, 342 B.R. 647 (Bankr. M.D. Fla. 2006). 
 
 
 
Binding Effect of Confirmation: 

 
• See, e.g., In re Gonzalez, 832 F.3d 1251 (11th Cir. 2016); Florida Department of Revenue v. 

Rodriquez (In re Rodriquez), 367 Fed.Appx. 25 (11th Cir. 2010); U.S. v. White, 466 F.3d. 1241 (11th 

Cir. 2006); Computer Task Group, Inc. v. Brotby (In re Brotby), 303 B.R. 177 (9th Cir. B.A.P. 

2006)In re Hutchens, 480 B.R. 374 (Bankr. M.D.Fla. 2012); Fort v. State of Florida Department 

of Revenue (In Re Fort), 412 B.R. 840 (Bankr. W.D. Va. 2009); In re Gellington, 363 B.R. 497 

(Bankr. N.D. Tex. 2007); and In re Mercado, 124 BR 799 (Bankr. C.D.Cal. 1991) See also, U.S. 

Aid Funds v. Espinosa, 130 U.S. 1367 (2010). 
 
 
 
What follows is cut and pasted from a lengthy order entered by Judge Ellis-Monro of the Northern 

District of Georgia in contentious litigation between two former spouses in the Northern District of 

Georgia. The Order was entered on January 5, 2016 in the case of In re Newman in the Adversary 

Proceeding Newman v. Yeager (In re Newman), Case No. 13-53426-BEM, AP 15-5395 (2/5/16) 

evaluating the conflict being argued between the non-discharge of the DSO owed by Debtor and the 

plan confirmation injunction arising in a Chapter 11. Relevant parts of the Order (beginning on page 

14 and ending on page 21) are excerpted below: 

 
“B. The Binding Effect of a Confirmed Plan on Creditors With 

Non-Dischargeable Debts 
 

Pursuant to 11 U.S.C. § 1141(a), " the provisions of a confirmed plan bind the debtor, any 
entity acquiring property under the plan, and any creditor," whether or not its is impaired under 
the plan and whether or not it voted to except the Plan. Notwithstanding the binding effect of the 
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AAML GEORGIA CHAPTER FAMILY LAW SEMINAR
72 of 148

9  

plan, a Chapter I I discharge "does not discharge a debtor who is an individual from any debt 
excepted from discharge under section 523 of this title." Id. § 1141(d)(2).2 Plaintiff [Debtor] 
contends that Defendant's [former spouse’s Superior Court] Motion for Contempt violates the 
provisions of the Confirmed Plan, specifically the plan injunction. Supra at 5. Defendant contends 
that pursuant to Eleventh Circuit precedent, the Bankruptcy Court cannot prevent her from 
pursuing collection of her non-dischargeable debt, regardless of the provisions of the Plan. Both 
parties are correct. However, neither party's position provides a complete answer to the issues 
raised in this proceeding, which highlights the tension between two important bankruptcy 
policies, "finality of the provisions of a confirmed plan, and the almost sacrosanct nature of domestic 
support obligations even from relief in a bankruptcy case " Fort v. State of Florida Department of 
Revenue (In re Fort), 412 B.R. 840, 857 (Bankr. W.D. Va. 2009). In Fort, the court held that a creditor 
with a DSO was bound by the confirmed chapter 13 plan3 with respect to treatment of its claim. 
Id. at 860. Therefore, the DSO creditor could not continue collecting its claim through an 
employment deduction order during the pendency of the plan. Id. However, “the amount owing 
by [the debtor] and any  amount in excess of that for which payment is provided in the confirmed 
plan will continue to exist until fully paid as a non-dischargeable obligation. Id. 

 
The Eleventh Circuit adopted a similar approach in Florida Department of Revenue v. 

Rodriquez (In re Rodriquez), 367 Fed. Appx. 25 (11th Cir. 2010). In Rodriquez, the Court 
concluded that the bankruptcy court was correct in holding a child support creditor in contempt 
for engaging in collection activities during the pendency of a chapter 13 plan. Id. at 28. After the 
debtor's first plan was confirmed, the Florida Department of Revenue ("DOR") filed a proof of 
claim for child support delinquency. Thereafter, the debtor filed an amended plan that 
provided for payment of the arrears and the ongoing monthly payments in the amount ordered 
by the state court. The debtor later amended his plan again to reduce the ongoing 
payments to half the amount ordered by the state court. During the pendency of the case, the 
DOR sent the debtor three collection letters. The debtor filed a motion for contempt, 
alleging the letters violated the automatic stay. Id. at 26. The bankruptcy court ruled in favor 
the debtor. Id. at 26-27. On appeal, the district court found no stay violation, but upheld the 
contempt order because the DOR had violated the confirmed plan. Id. at 27. The Eleventh 
Circuit affirmed the district court because "the State violated the confirmation order by 
asserting an interest other than those provided for in the plan after confirmation." Id. at 28 
(citing In re Gellington, 363 B.R. 497, 502 (Bankr. N.D. Tex. 2007)). 

 
The court in In re Gonzalez, No. 11-23183, 2012 WL 2974813 (Bankr. S.D. Fla. July 20, 2012), 
aff’d 832 F.3d 1251 (2016) cert. den’d, 137 S.Ct. 2293 (2017). applied Rodriguez when the 
Florida DOR seized a travel reimbursement check issued to the debtor by the U.S. Treasury, 
despite the fact that the debtor's chapter 13 plan provided for payment of the DOR's claim for  

 
 

2The Chapter 13 corollary to § 1141(a) is found in § 1327(a), which provides that the "provisions   
of a confirmed plan bind the debtor and each creditor, whether or not the of such creditor is provided for 
by the plan, and whether or not such creditor has objected to, has accepted, or has rejected the plan." Because 
the language of the two provisions is so similar, cases construing § 1327(a) are helpful for interpreting § 
1141(a). Padilla v. Wells Fargo Home Mortg. (In re Padilla), 379 B.R. 643, 663 n.8 (Bankr. S.D. Texas 
2007); see also In re Davis, 481 Fed. Appx. 492, 495 (11th Cir. 20120

 

child support arrears. Id. at *1. The court considered “whether the actions taken by a creditor 
are inconsistent with, or at odds with, the confirmed plan." Id. at *3.  The court found  that 
the DOR's interception of the reimbursement check "was contrary to the express provisions of 
the Debtor's Plan, which provides that the arrearage of $2,400 will be paid in full at the end of 
the first forty five months." Id. The court relied on Rodriquez for the proposition that 
domestic support creditors are bound by the terms of the confirmed plan, and that "so long as 
the Debtor is meeting his obligations under the Plan, the DOR may not take any action 
inconsistent with the Plan." Id. at *4. The court held the DOR in contempt for violating the 
confirmation order.4      Id. at *5. See also In re Hutchens, 480 B.R. 374, 385 (Bankr. M.D. Fla. 
2012) (chapter 13 debtor's ex-wife was "bound by the terms of the confirmed plan" and any 
attempt to collect prepetition support obligations in state court was "barred by the terms of the 
confirmation order" such that she "must wait for the bankruptcy case to be closed or dismissed 
before she may attempt to   collect the projected unpaid domest ic  support obligation..."). 

 
The holding in Gonzalez is also supported by United States v. White, 466 F.3d 1241 

(11th Cir. 2006). White involved a non-dischargeable tax debt in an individual chapter 11 case 
under pre-BAPCPA law. The debtor's plan was confirmed on May 18, 1994 with an effective 
date of July 17, 1994. On July 4, 1994, the Internal Revenue Service ("IRS") assessed tax liabilities 
against the debtor in excess of $100,000 for failure to pay withholding taxes for his employees, 
and thereafter sued to collect. Id. at 1243-44. Under then applicable law, the debtor had received 
a discharge upon confirmation of the plan. Id. at 1245. Because the discharge served to 
terminate the automatic stay, the only injunction in effect at the time the IRS took action was 
the discharge injunction. Id. Because the discharge injunction arose at confirmation and because 
it does not apply to non-dischargeable debts, "once a plan has been confirmed, holders of non- 
dischargeable debts can generally pursue collection unless the plan has provided otherwise or 
unless the court otherwise orders." Id. at 1246 (emphasis added). The court went on to say, "[i]t is 
true that a plan can delay the payment of nondischargeable debts, but such provisions require 
the approval of the bankruptcy judge ..." Id. at 12 

 

Similarly, in In re Brotby, 360 [303] B.R. 177 (9th Cir. BAP 2003), the Court considered 
whether a plan provision enjoining collection by a creditor holding a non-dischargeable while 
the debtor makes payments to other creditors under a chapter 11 plan violates §1141(d)(2). The 
Court held that §1141(d)(2) "preclude[s] a reorganization plan from discharging 
nondischargeable debt; the provision should not restrict a plan from temporarily enjoining 
collection of a nondischargeable debt if the delay is ""necessary for the success of the plan and 
the other requirements of §1129 are satisfied."" Id. at 187 (quoting In re Mercado, 124 B.R. 799, 
801-803 (Bankr. C.D. Cal. 1991))(emphasis in the original). In so holding, the court relied on 
Collier on Bankruptcy which states in part, ". . . performance under the plan requires that 
creditors participate collectively, [thus] it may be appropriate to enjoin individual collection 
efforts" and the legislative history for §1141 which makes clear that "a debtor will remain 

 
 
 
 
The district court affirmed, State of Fla. Dept. of Rev. v. Gonzalez (In re Gonzalez), No. 1:15-cv-
20023, 2015 WL 5692561 (S.D. Fla. Sept. 29, 2015), aff’d 832 F.3d 1251 (2016), cert. den’d, 137 
S.Ct. 2293 (2017). 
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plan, a Chapter I I discharge "does not discharge a debtor who is an individual from any debt 
excepted from discharge under section 523 of this title." Id. § 1141(d)(2).2 Plaintiff [Debtor] 
contends that Defendant's [former spouse’s Superior Court] Motion for Contempt violates the 
provisions of the Confirmed Plan, specifically the plan injunction. Supra at 5. Defendant contends 
that pursuant to Eleventh Circuit precedent, the Bankruptcy Court cannot prevent her from 
pursuing collection of her non-dischargeable debt, regardless of the provisions of the Plan. Both 
parties are correct. However, neither party's position provides a complete answer to the issues 
raised in this proceeding, which highlights the tension between two important bankruptcy 
policies, "finality of the provisions of a confirmed plan, and the almost sacrosanct nature of domestic 
support obligations even from relief in a bankruptcy case " Fort v. State of Florida Department of 
Revenue (In re Fort), 412 B.R. 840, 857 (Bankr. W.D. Va. 2009). In Fort, the court held that a creditor 
with a DSO was bound by the confirmed chapter 13 plan3 with respect to treatment of its claim. 
Id. at 860. Therefore, the DSO creditor could not continue collecting its claim through an 
employment deduction order during the pendency of the plan. Id. However, “the amount owing 
by [the debtor] and any  amount in excess of that for which payment is provided in the confirmed 
plan will continue to exist until fully paid as a non-dischargeable obligation. Id. 

 
The Eleventh Circuit adopted a similar approach in Florida Department of Revenue v. 

Rodriquez (In re Rodriquez), 367 Fed. Appx. 25 (11th Cir. 2010). In Rodriquez, the Court 
concluded that the bankruptcy court was correct in holding a child support creditor in contempt 
for engaging in collection activities during the pendency of a chapter 13 plan. Id. at 28. After the 
debtor's first plan was confirmed, the Florida Department of Revenue ("DOR") filed a proof of 
claim for child support delinquency. Thereafter, the debtor filed an amended plan that 
provided for payment of the arrears and the ongoing monthly payments in the amount ordered 
by the state court. The debtor later amended his plan again to reduce the ongoing 
payments to half the amount ordered by the state court. During the pendency of the case, the 
DOR sent the debtor three collection letters. The debtor filed a motion for contempt, 
alleging the letters violated the automatic stay. Id. at 26. The bankruptcy court ruled in favor 
the debtor. Id. at 26-27. On appeal, the district court found no stay violation, but upheld the 
contempt order because the DOR had violated the confirmed plan. Id. at 27. The Eleventh 
Circuit affirmed the district court because "the State violated the confirmation order by 
asserting an interest other than those provided for in the plan after confirmation." Id. at 28 
(citing In re Gellington, 363 B.R. 497, 502 (Bankr. N.D. Tex. 2007)). 

 
The court in In re Gonzalez, No. 11-23183, 2012 WL 2974813 (Bankr. S.D. Fla. July 20, 2012), 
aff’d 832 F.3d 1251 (2016) cert. den’d, 137 S.Ct. 2293 (2017). applied Rodriguez when the 
Florida DOR seized a travel reimbursement check issued to the debtor by the U.S. Treasury, 
despite the fact that the debtor's chapter 13 plan provided for payment of the DOR's claim for  

 
 

2The Chapter 13 corollary to § 1141(a) is found in § 1327(a), which provides that the "provisions   
of a confirmed plan bind the debtor and each creditor, whether or not the of such creditor is provided for 
by the plan, and whether or not such creditor has objected to, has accepted, or has rejected the plan." Because 
the language of the two provisions is so similar, cases construing § 1327(a) are helpful for interpreting § 
1141(a). Padilla v. Wells Fargo Home Mortg. (In re Padilla), 379 B.R. 643, 663 n.8 (Bankr. S.D. Texas 
2007); see also In re Davis, 481 Fed. Appx. 492, 495 (11th Cir. 20120

 

child support arrears. Id. at *1. The court considered “whether the actions taken by a creditor 
are inconsistent with, or at odds with, the confirmed plan." Id. at *3.  The court found  that 
the DOR's interception of the reimbursement check "was contrary to the express provisions of 
the Debtor's Plan, which provides that the arrearage of $2,400 will be paid in full at the end of 
the first forty five months." Id. The court relied on Rodriquez for the proposition that 
domestic support creditors are bound by the terms of the confirmed plan, and that "so long as 
the Debtor is meeting his obligations under the Plan, the DOR may not take any action 
inconsistent with the Plan." Id. at *4. The court held the DOR in contempt for violating the 
confirmation order.4      Id. at *5. See also In re Hutchens, 480 B.R. 374, 385 (Bankr. M.D. Fla. 
2012) (chapter 13 debtor's ex-wife was "bound by the terms of the confirmed plan" and any 
attempt to collect prepetition support obligations in state court was "barred by the terms of the 
confirmation order" such that she "must wait for the bankruptcy case to be closed or dismissed 
before she may attempt to   collect the projected unpaid domest ic  support obligation..."). 

 
The holding in Gonzalez is also supported by United States v. White, 466 F.3d 1241 

(11th Cir. 2006). White involved a non-dischargeable tax debt in an individual chapter 11 case 
under pre-BAPCPA law. The debtor's plan was confirmed on May 18, 1994 with an effective 
date of July 17, 1994. On July 4, 1994, the Internal Revenue Service ("IRS") assessed tax liabilities 
against the debtor in excess of $100,000 for failure to pay withholding taxes for his employees, 
and thereafter sued to collect. Id. at 1243-44. Under then applicable law, the debtor had received 
a discharge upon confirmation of the plan. Id. at 1245. Because the discharge served to 
terminate the automatic stay, the only injunction in effect at the time the IRS took action was 
the discharge injunction. Id. Because the discharge injunction arose at confirmation and because 
it does not apply to non-dischargeable debts, "once a plan has been confirmed, holders of non- 
dischargeable debts can generally pursue collection unless the plan has provided otherwise or 
unless the court otherwise orders." Id. at 1246 (emphasis added). The court went on to say, "[i]t is 
true that a plan can delay the payment of nondischargeable debts, but such provisions require 
the approval of the bankruptcy judge ..." Id. at 12 

 

Similarly, in In re Brotby, 360 [303] B.R. 177 (9th Cir. BAP 2003), the Court considered 
whether a plan provision enjoining collection by a creditor holding a non-dischargeable while 
the debtor makes payments to other creditors under a chapter 11 plan violates §1141(d)(2). The 
Court held that §1141(d)(2) "preclude[s] a reorganization plan from discharging 
nondischargeable debt; the provision should not restrict a plan from temporarily enjoining 
collection of a nondischargeable debt if the delay is ""necessary for the success of the plan and 
the other requirements of §1129 are satisfied."" Id. at 187 (quoting In re Mercado, 124 B.R. 799, 
801-803 (Bankr. C.D. Cal. 1991))(emphasis in the original). In so holding, the court relied on 
Collier on Bankruptcy which states in part, ". . . performance under the plan requires that 
creditors participate collectively, [thus] it may be appropriate to enjoin individual collection 
efforts" and the legislative history for §1141 which makes clear that "a debtor will remain 

 
 
 
 
The district court affirmed, State of Fla. Dept. of Rev. v. Gonzalez (In re Gonzalez), No. 1:15-cv-
20023, 2015 WL 5692561 (S.D. Fla. Sept. 29, 2015), aff’d 832 F.3d 1251 (2016), cert. den’d, 137 
S.Ct. 2293 (2017). 
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   obligated to pay nondischageable debts after plan confirmation. . ."  Id. at 187-188 (quoting, 
Collier on Bankruptcy ¶ 1141.05[2] (15th ed. Rev. 2001)).  The Court reasoned further, that 

 
The reference to §1141(d)(2) in §1141(a) makes it clear that while all creditors are 
bound by the provisions of a confirmed plan, this binding effect  cannot operate to 
discharge an otherwise nondischargeable debt. Similarly, by reference to subsection 
(d)(2) in §1141(c), Congress instructs that while confirmation of a plan releases all 
property dealt with by the plan from s of creditors, the plan cannot release property 
from §523 s. . . .[Section] 1141(d)(2) was intended 
by Congress to answer the question whether after confirmation of a plan a creditor can 
collect a nondischargeable , not when. 

 
Id. at 189 (citing Mercado, 124 B.R. at 804) (emphasis in the original). Not only is Brotby 
consistent with Eleventh Circuit authority, the Court believes its analysis of § 1141 is correct.5

 
 

C. Limitations on the Bankruptcy Courts' Ability to Determine Liability 
 

These cases make clear that the holder of a non-dischargeable is bound by a confirmed 
plan. This does not mean, however that "the bankruptcy court determines the amount of support, 
or any other details of the domestic affairs; those remain governed by the state courts." 
Rodriquez, 367 Fed. Appx. at 29. The Circuit affirmed this principle in State of Florida 
Department of Revenue v. Diaz (In re Diaz), 647 F.3d 1073 (11th Cir. 2011). 

 
In Diaz, a chapter 13 case, the DOR filed a proof of for past due child support in the 

amount of $67,047.45. Id. at 1080. The debtor objected to the interest portion of the ; the DOR 
did not respond, and the was reduced to $47,746.49. Id.The plan, which was confirmed 
without objection, provided for full payment of the allowed . Id. During the plan, the DOR sent 
collection notices to the debtor but ceased doing so at the debtor's request. Id.After the debtor 
completed his plan payments and the case was closed, the DOR undertook efforts to collect the 
disallowed prepetition and post-petition interest. Id. at 1081. The bankruptcy court held the DOR 
in contempt for violation of the discharge injunction. Id.at 1082. 

 
 

5 The issue whether to construe §1141 narrowly or broadly was at the center of the court's 
opinion because an earlier BAP panel had rejected the limited approach adopted by Brotby. Brotby 360 
B.R. at 188-189. Courts that adopt the broad approach conclude that "parties holding nondischargeable 
debts identified in §1141(d)(2) 'are expressly excepted from those persons who are bound by the 
provisions of a confirmed plan.'' In re Amigoni, 109 BR 341, 345 (Bankr. N.D. Ill. 1989)(quoting, In re 
Howell, 84 B.R. 834, 836 (Bankr. M.D. Fla. 1988)). See also In re DePaolo, 45 F.3d 373, 376 (10th 
Cir. 1995); Grynberg v. U.S. (In re Grynberg), 986 F.2d 367, 370 (10th  Cir. 1993) cert. denied 510 
U.S. 812 (1993); Goodnow v. Adelman (In re Adelman), 90 B.R. 1012 (Bankr. D.S.D. 1988). As discussed 
previously, the Eleventh Circuit has held that a creditor with a non-dischargeable  is bound   by 
confirmation, indicating that the limited approach is applicable in this circuit. In any event, the Court 
believes the narrow approach is the correct approach for the reasons identified in Brotby and 
importantly, because the binding effect in chapter 11 is necessary to facilitate a debtor's fresh start; a 
fundamental policy embodied in the Code. 

 
 
 

11 

12  

 

The Eleventh Circuit reversed the bankruptcy court, reasoning that the amount of the 
DOR’s debt was not litigated in the bankruptcy court; the court merely determined the amount 
of the allowed c l a i m ;  the amount of the debt that would be paid by the bankruptcy 
estate. Id. at 1091. Any debt in excess of that amount was excepted from discharge and 
attempts to collect it could not run afoul of the discharge injunction. In other words, a 
determination of the amount of an allowed is not preclusive under principles of res judicata 
or collateral estoppel as to the amount of the underlying debt when the underlying debt is 
excepted from discharge. Id. at 1091-92.  A contrary conclusion "could be especially 
problematic in the context of child support obligations. If bankruptcy courts could fix a 
debtor's personal liability for child support through rulings on an objection or confirmation of a 
Chapter 13 plan, this would often result in a de facto modification of state child support orders." 
Id.at 1092 n.16. 

 
The court also noted a distinction between attempts to collect a debt that has already 

been satisfied, which was not at issue, and attempts to collect a debt in violation of the discharge 
injunction. Id. at 1091 n.15. Because a child support obligation is non-dischargeable, collection 
activity can never violate the discharge. If, however, the debtor believes the creditor is attempting 
to collect amounts that have already been satisfied, he may seek a determination of liability from 
the state court. Id. at 1093. 

 
Subsequent to Diaz, the Eleventh Circuit decided State of Florida Department of Revenue 

v. Davis (In re Davis), 481 Fed. Appx. 492 (11th Cir. 2012). Davis is a chapter 11 case in which 
a portion of the DOR's child support was disallowed. The chapter 11 plan provided that "failure 
to submit a claim by the claims bar date would constitute an adjudication, on the merits, of the 
debtor's liability." Id. at 493.  The DOR  filed a late claim af ter  the plan had been confirmed, 
the debtor objected to the claim, and the bankruptcy court  disallowed it as  untimely and 
determined the debtor had no liability on the claim.  Id.  The DOR  then attempted to collect the 
debt in state court. The bankruptcy court enjoined the DOR’s collection  action on the ground 
that its determination of debtor's liability on the claim was res judicata as to any other court. 
 Id. Once  again,  the  Eleventh  Circuit  disagreed.  Id.  at  494. 

 
In Davis, the court distinguished between the amount of an obligation and the estate's 

liability for an obligation. As in Diaz, the court concluded that the bankruptcy court did not 
determine the amount of the underlying debt. It did, however, purport to determine that the 
debtor had no liability on that debt, whatever its amount. Id.  at 495. The Eleventh Circuit 
said, "the bankruptcy court's decision as to 'liability' for a debt is really only a decision about 
whether the non-dischargeable debt will be paid by the bankruptcy estate as part of the bankruptcy 
plan." Id.  It does not "preclude a creditor from pursuing an unpaid amount of [a 
nondischargeabl e ]  post- bankruptcy." Id.  The court went on to say the debtor was free to 
litigate the amount of his obligation in the appropriate state court. Id.  n.2. 
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   obligated to pay nondischageable debts after plan confirmation. . ."  Id. at 187-188 (quoting, 
Collier on Bankruptcy ¶ 1141.05[2] (15th ed. Rev. 2001)).  The Court reasoned further, that 

 
The reference to §1141(d)(2) in §1141(a) makes it clear that while all creditors are 
bound by the provisions of a confirmed plan, this binding effect  cannot operate to 
discharge an otherwise nondischargeable debt. Similarly, by reference to subsection 
(d)(2) in §1141(c), Congress instructs that while confirmation of a plan releases all 
property dealt with by the plan from s of creditors, the plan cannot release property 
from §523 s. . . .[Section] 1141(d)(2) was intended 
by Congress to answer the question whether after confirmation of a plan a creditor can 
collect a nondischargeable , not when. 

 
Id. at 189 (citing Mercado, 124 B.R. at 804) (emphasis in the original). Not only is Brotby 
consistent with Eleventh Circuit authority, the Court believes its analysis of § 1141 is correct.5

 
 

C. Limitations on the Bankruptcy Courts' Ability to Determine Liability 
 

These cases make clear that the holder of a non-dischargeable is bound by a confirmed 
plan. This does not mean, however that "the bankruptcy court determines the amount of support, 
or any other details of the domestic affairs; those remain governed by the state courts." 
Rodriquez, 367 Fed. Appx. at 29. The Circuit affirmed this principle in State of Florida 
Department of Revenue v. Diaz (In re Diaz), 647 F.3d 1073 (11th Cir. 2011). 

 
In Diaz, a chapter 13 case, the DOR filed a proof of for past due child support in the 

amount of $67,047.45. Id. at 1080. The debtor objected to the interest portion of the ; the DOR 
did not respond, and the was reduced to $47,746.49. Id.The plan, which was confirmed 
without objection, provided for full payment of the allowed . Id. During the plan, the DOR sent 
collection notices to the debtor but ceased doing so at the debtor's request. Id.After the debtor 
completed his plan payments and the case was closed, the DOR undertook efforts to collect the 
disallowed prepetition and post-petition interest. Id. at 1081. The bankruptcy court held the DOR 
in contempt for violation of the discharge injunction. Id.at 1082. 

 
 

5 The issue whether to construe §1141 narrowly or broadly was at the center of the court's 
opinion because an earlier BAP panel had rejected the limited approach adopted by Brotby. Brotby 360 
B.R. at 188-189. Courts that adopt the broad approach conclude that "parties holding nondischargeable 
debts identified in §1141(d)(2) 'are expressly excepted from those persons who are bound by the 
provisions of a confirmed plan.'' In re Amigoni, 109 BR 341, 345 (Bankr. N.D. Ill. 1989)(quoting, In re 
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Cir. 1995); Grynberg v. U.S. (In re Grynberg), 986 F.2d 367, 370 (10th  Cir. 1993) cert. denied 510 
U.S. 812 (1993); Goodnow v. Adelman (In re Adelman), 90 B.R. 1012 (Bankr. D.S.D. 1988). As discussed 
previously, the Eleventh Circuit has held that a creditor with a non-dischargeable  is bound   by 
confirmation, indicating that the limited approach is applicable in this circuit. In any event, the Court 
believes the narrow approach is the correct approach for the reasons identified in Brotby and 
importantly, because the binding effect in chapter 11 is necessary to facilitate a debtor's fresh start; a 
fundamental policy embodied in the Code. 
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The Eleventh Circuit reversed the bankruptcy court, reasoning that the amount of the 
DOR’s debt was not litigated in the bankruptcy court; the court merely determined the amount 
of the allowed c l a i m ;  the amount of the debt that would be paid by the bankruptcy 
estate. Id. at 1091. Any debt in excess of that amount was excepted from discharge and 
attempts to collect it could not run afoul of the discharge injunction. In other words, a 
determination of the amount of an allowed is not preclusive under principles of res judicata 
or collateral estoppel as to the amount of the underlying debt when the underlying debt is 
excepted from discharge. Id. at 1091-92.  A contrary conclusion "could be especially 
problematic in the context of child support obligations. If bankruptcy courts could fix a 
debtor's personal liability for child support through rulings on an objection or confirmation of a 
Chapter 13 plan, this would often result in a de facto modification of state child support orders." 
Id.at 1092 n.16. 

 
The court also noted a distinction between attempts to collect a debt that has already 

been satisfied, which was not at issue, and attempts to collect a debt in violation of the discharge 
injunction. Id. at 1091 n.15. Because a child support obligation is non-dischargeable, collection 
activity can never violate the discharge. If, however, the debtor believes the creditor is attempting 
to collect amounts that have already been satisfied, he may seek a determination of liability from 
the state court. Id. at 1093. 

 
Subsequent to Diaz, the Eleventh Circuit decided State of Florida Department of Revenue 

v. Davis (In re Davis), 481 Fed. Appx. 492 (11th Cir. 2012). Davis is a chapter 11 case in which 
a portion of the DOR's child support was disallowed. The chapter 11 plan provided that "failure 
to submit a claim by the claims bar date would constitute an adjudication, on the merits, of the 
debtor's liability." Id. at 493.  The DOR  filed a late claim af ter  the plan had been confirmed, 
the debtor objected to the claim, and the bankruptcy court  disallowed it as  untimely and 
determined the debtor had no liability on the claim.  Id.  The DOR  then attempted to collect the 
debt in state court. The bankruptcy court enjoined the DOR’s collection  action on the ground 
that its determination of debtor's liability on the claim was res judicata as to any other court. 
 Id. Once  again,  the  Eleventh  Circuit  disagreed.  Id.  at  494. 

 
In Davis, the court distinguished between the amount of an obligation and the estate's 

liability for an obligation. As in Diaz, the court concluded that the bankruptcy court did not 
determine the amount of the underlying debt. It did, however, purport to determine that the 
debtor had no liability on that debt, whatever its amount. Id.  at 495. The Eleventh Circuit 
said, "the bankruptcy court's decision as to 'liability' for a debt is really only a decision about 
whether the non-dischargeable debt will be paid by the bankruptcy estate as part of the bankruptcy 
plan." Id.  It does not "preclude a creditor from pursuing an unpaid amount of [a 
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Attorney’s Fees: 
Attorney Fees to Opposing Counsel:   

• Awards Payable to Opposing Counsel: Generally, attorney’s fees due to the ex-spouse’s counsel 

are determined to be in the nature of support, and the award will be nondischargeable, even though 

payment may be to a third party rather than to the debtor. The majority rule is that an obligation to 

pay the spouse’s attorney’s fees is “so tied in with the obligation of support as to be in the nature 

of support or alimony and excepted from discharge.” In re Booch, 95 B.R. 852 (Bankr. N.D. Ga. 

1988). See also, In re Mallet, 2016 WL 1443807 (Bankr. N.D.Ga. 2016)(J. Basier)(fees awarded 

under O.C.G.A. §19-9-3(g)); In re Marshall, Case No. 11-41469 Adv. Pro. #12-4050 (S.D. Ga., 

April 3, 2013)( reviewing and reaffirming debts owing to ex-spouse’s counsel for attorney fees are 

considered domestic support obligations even after the implementation of BAPCPA). 
 
 
 
• Notably, in the cases where the courts have found that the attorney’s fees are not “in the nature 

of support,” courts have generally determined that the obligation has failed the first prong of the 

“Domestic Support Obligation” test and have focused on the fact that the debt is due directly to the 

lawyer or firm. Other courts have focused on the actual need for the underlying fees or the statute 

that authorized the state court to award the fee in question in the first place. Post-BAPCPA, some 

of these cases then hold, at least in the non-chapter 13 context, that the fees are still non- 

dischargeable under §523(a)(15). Griefer LLP v. Prensky (In re Prensky), 416 B.R. 406 (Bankr. D. 

N.J. 2009)(attorney’s fees awarded to debtor’s ex-wife were not DSO but were non-dischargeable 

under §523(a)(15)) 

 
 
Attorneys Fees Owed to the Party’s Own Attorney: 
• Attorney’s fees to a party’s own attorney. These fees are not a DSO and are dischargeable on the 

same basis as any other unsecured general debt. “Every court that has published a decision on this 

issue has held that a debt due from a debtor for his or her own attorney fees incurred in connection 

with matrimonial and related proceedings are dischargeable.” In re Dean, 231 B.R. 19 (Bankr. W.D. 
15  

N.Y. 1999). 
 
 
 
… and for a Really Creative Approach: 

 
• An attorney who was owed attorney’s fees filed a Complaint under §523(a)(2)(A) for 

fraud, misrepresentations and/or false representations because her client failed to pay her fees. 

The first Circuit B.A.P. (Bankruptcy Appellate Panel) determined that the attorney failed to 

show that the debtor’s actions rose to a level beyond mere inability to repay. The Court left open 

the possibility that the attorney/creditor could have shown facts and circumstances to prove 

a case under 

§523(a)(2)(A) if the evidence had been more in line with the statute. See, deBenedictis v. Brady-Zell 

(In re Brady-Zell), 500 B.R. 295 (1st Cir. B.A.P. 2013); see also, Lamar, Archer & Cofrin, LLP 

v. Appling, 138 S.Ct. 1752 (2018) . 
 

 
 
… Guardian Ad Litem: 

 
• When a state domestic relations court appoints a guardian ad litem to protect the interests of a 

child, the services provided by the guardian ad litem have the effect of providing support and it is, 

therefore, nearly impossible to escape payment of those fees. The parents or other parties who 

created the dispute requiring the appointment of the guardian ad litem must bear the cost of that 

support. Equity requires—and the clear weight of case law authority holds—that fees incurred by 

a guardian ad litem be classified as a support obligation that may not be discharged by the parent 

or other party responsible for the fees. “[T]he attorney fees were awarded in a proceeding 

concerning the health and welfare of the Parties' children. As such, it is impractical to sever the 
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Attorney’s Fees: 
Attorney Fees to Opposing Counsel:   
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are determined to be in the nature of support, and the award will be nondischargeable, even though 

payment may be to a third party rather than to the debtor. The majority rule is that an obligation to 
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1988). See also, In re Mallet, 2016 WL 1443807 (Bankr. N.D.Ga. 2016)(J. Basier)(fees awarded 

under O.C.G.A. §19-9-3(g)); In re Marshall, Case No. 11-41469 Adv. Pro. #12-4050 (S.D. Ga., 

April 3, 2013)( reviewing and reaffirming debts owing to ex-spouse’s counsel for attorney fees are 

considered domestic support obligations even after the implementation of BAPCPA). 
 
 
 
• Notably, in the cases where the courts have found that the attorney’s fees are not “in the nature 

of support,” courts have generally determined that the obligation has failed the first prong of the 

“Domestic Support Obligation” test and have focused on the fact that the debt is due directly to the 

lawyer or firm. Other courts have focused on the actual need for the underlying fees or the statute 

that authorized the state court to award the fee in question in the first place. Post-BAPCPA, some 

of these cases then hold, at least in the non-chapter 13 context, that the fees are still non- 

dischargeable under §523(a)(15). Griefer LLP v. Prensky (In re Prensky), 416 B.R. 406 (Bankr. D. 

N.J. 2009)(attorney’s fees awarded to debtor’s ex-wife were not DSO but were non-dischargeable 

under §523(a)(15)) 

 
 
Attorneys Fees Owed to the Party’s Own Attorney: 
• Attorney’s fees to a party’s own attorney. These fees are not a DSO and are dischargeable on the 

same basis as any other unsecured general debt. “Every court that has published a decision on this 

issue has held that a debt due from a debtor for his or her own attorney fees incurred in connection 

with matrimonial and related proceedings are dischargeable.” In re Dean, 231 B.R. 19 (Bankr. W.D. 
15  

N.Y. 1999). 
 
 
 
… and for a Really Creative Approach: 

 
• An attorney who was owed attorney’s fees filed a Complaint under §523(a)(2)(A) for 

fraud, misrepresentations and/or false representations because her client failed to pay her fees. 

The first Circuit B.A.P. (Bankruptcy Appellate Panel) determined that the attorney failed to 

show that the debtor’s actions rose to a level beyond mere inability to repay. The Court left open 

the possibility that the attorney/creditor could have shown facts and circumstances to prove 

a case under 

§523(a)(2)(A) if the evidence had been more in line with the statute. See, deBenedictis v. Brady-Zell 

(In re Brady-Zell), 500 B.R. 295 (1st Cir. B.A.P. 2013); see also, Lamar, Archer & Cofrin, LLP 

v. Appling, 138 S.Ct. 1752 (2018) . 
 

 
 
… Guardian Ad Litem: 

 
• When a state domestic relations court appoints a guardian ad litem to protect the interests of a 

child, the services provided by the guardian ad litem have the effect of providing support and it is, 

therefore, nearly impossible to escape payment of those fees. The parents or other parties who 

created the dispute requiring the appointment of the guardian ad litem must bear the cost of that 

support. Equity requires—and the clear weight of case law authority holds—that fees incurred by 

a guardian ad litem be classified as a support obligation that may not be discharged by the parent 

or other party responsible for the fees. “[T]he attorney fees were awarded in a proceeding 

concerning the health and welfare of the Parties' children. As such, it is impractical to sever the 
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award of attorney fees from the needs of the children.” In re Kassicieh, 467 B.R. 445 (Bankr. 

S.D.Ohio, 2012). For an interesting review of various issues in this context, see, Rackley v. Rackley 

(In re Rackley), 502 B.R. 615 (Bankr. N.D. Ga. 2013). 
 

 
 
Car Payments as DSO: 

 
•See, e.g. In re Merrill, 252 B.R. 497 (B.A.P. 10th Cir. 2000); In re Toronto, 2016 WL 462108 

(Bankr. D.N.H. 2016); and In re Krueger, 457 B.R. 465 (Bankr. D.S.C. 2011 
 
 
 
Mortgage Payments as DSO: 

 
• See, e.g., In re Herbert, 321 B.R. 628 (EDNY 2005)(debtor’s obligation to make lump sum 

payments for shelter was non-dischargeable support even though parties waived support under the 

separation agreement). For recent cases holding conflicting ways, see Lawson v. Lawson (In re 

Lawson), 538 B.R. 875 (Bankr. N.D. Ga. 2015)(Hageneau, J)(chapter 13 case whereby Debtor’s 

obligation under divorce settlement agreement to refinance or sell the property and make mortgage 

payments is not a DSO after analyzing and applying factors under Cummings v. Cummings (In re 

Cummings), 244 F.3d 1263, 1265 (11th Cir. 2001) and other cases utilizing similar factors - 

settlement agreement contemplated that the parties would move and expressly waives alimony) and 

Plyant v. Plyant (In re Plyant), 467 B.R. 246 (Bankr. M.D.Ga. 2012)(Smith, J)(Debtor’s obligation 

to purchase a replacement home for his ex up to $415,000 was a non-dischargeable DSO utilizing 

factors set forth in Benson v. Benson (In re Benson), 441 Fed. Appx. 650 (11th Cir. 2011)). 
 

 
 
Education Payments as DSO: 

 
• Education Expenses are generally considered a form of support. This is true, even for post- 

majority education expenses (“the nature of debtor's promise to pay educational expenses and child 

17  

support is not determined by the legal age of majority under state law. The bankruptcy court 

characterized the agreement to pay educational expenses as in the nature of support, and 

the only ground on which debtor has challenged that characterization on appeal relates to 

the state law legal duty as determined by the age of majority.” In re Harrell, 754 F.2d 

902 (11th Cir. 1985)).  See, In re Combs, 2016 WL 278841 (Bankr. W.D. Va. 2016)(required 

repayment of 529 funds is a non-dischargeable DSO). 
 

 
 
Fraudulent Transfer and Preference Issue: 

 
• Some courts conduct a “surface determination” asking are the transfers contained in the settlement 

agreement a reasonable reflection of what would have happened at trial? In re Dunham, 2000 WL 

33679421 (Bankr. D.N.H. 2000) and In re Sorlocco, 68 B.R. 748, 753 (Bankr. D. N.H. 1986). 

• The division of assets prior to a bankruptcy may be considered a “preference” in violation 

of §547 (1 year look back from insiders) or a fraudulent transfer in violation of §548 (2 

years under Code, 4 year look back under UFTA). 

• §548 uses the term “reasonably equivalent value,” which does not contemplate the equities of the 

parties. In re Hinsley, 201 F.3d 638 (5th Cir. 2000) (intangible benefits do not constitute reasonably 

equivalent value) See also In re Neal, 461 B.R. 426 (Bankr. N.D. Ohio 2011)(initially reversed in 

part by 478 BR 261 (6th Cir. BAP) and then the Bankruptcy Court was affirmed 541 Fed.Appx. 609 

(6th Cir. 2013))(debtor’s agreement to property division that favored former husband in exchange 

for avoiding litigation was not reasonable equivalent value); In re Perts, 384 B.R. 418 (Bankr. E.D. 

Va. 2008) (transfer to former spouse pursuant to marital settlement agreement fell outside 

reasonable range). However, in In re Bledsoe, 350 B.R. 513 (Bankr. D. Or. 2006), aff’d, 569 F.3d 

1106 (9th Cir. 2009) the court held that a state court property division without evidence of fraud or 

collusion established reasonably equivalent value. 

• Cases that are tried are rarely (if ever) reviewed. 
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• See, e.g. Wallace v. McFarland (In re McFarland), 619 F.Appx. 962 (11th Cir. 2015)(11th Circuit 

affirmed bankruptcy court in setting aside the Debtor’s transfer under §548 as a fraudulent transfer 

of his half interest in real property to his non-debtor wife in non-divorce context)(unpublished so 

not binding), affirming 2014 WL 3925279 (S.D.Ga. 2014) and 2013 W.L. 5442406 (Bankr. S.D.Ga. 

2013). See, e.g., In re Fordu, 201 F.3d 693 (6th Cir. 1999); In re Bargfrede, 1997 WL 352331 (8th
 

 
Cir. 1997); FDIC v. Bell, 106 F.3d 258 (8th Cir. 1997); Gray v. Snyder, 704 F.2d 709 (4th Cir. 

1983); Hunerwadel v. Dulock (In re Dulock), 250 B.R. 147 (Bankr. N.D.Ga. 2000); In re 

Greenfield, 249 B.R. 856 (Bankr. E.D.Mich. 2000); In re Goldberg, 235 B.R. 476 (Bankr. D.Idaho 

1999); In re Pilavis, 233 B.R. 1 (Bankr. D.Mass. 1999); In re DeLauro, 207 B.R. 412 (Bankr. D.N.J. 

1997); Rinehart v. Meek (In re Grady), 128 B.R. 462 (Bankr. E.D. Wis. 1991); Hoyt v. Hoyt (In re 

Hoyt), 97 B.R. 730 (Bankr. D.Ct. 1989); Gibbs v. Ridenour (In re Ridenour), 66 B.R. 438 (Bankr. 

E.D.Tenn. 1985); Conti-Community Services, inc. v. Clausen (In re Clausen), 44 B.R. 41 (Bankr. 

D.Minn. 1984); and Goldstein v. Lange (In re Lange), 35 B.R. 579 (Bankr. E.D.Mo. 1983). An 

ex-spouse’s waiver of her right to alimony and support may constitute “reasonably equivalent 

value” to avoid avoidance of the transfer. In re DeLauro, 207 B.R. 412 (Bankr. D.N.J. 1997). See 

also, Falk v. Hecker (In re Falk), 98 B.R. 472 (D. Minn 1989)(transfer upheld because there was 

no showing of fraud or collusion and there were signs that the agreement was diligently negotiated); 

Malloy v. United States, 743 F.Supp. 834 (S.D.Fla. 1990)(transfer was not avoided because wife’s 

assumption of various obligations of the parties and other provisions of the decree resolving 

outstanding issues between the parties even though the parties reconciled after the agreement was 

executed and before the divorce was finalized); In re Bledsoe, 2006 WL 2771065 (Bankr. D.Or. 

2006); Dahar v. Riso (In re Riso), 102 B.R. 280 (Bankr. D.N.H. 1989)(a 58-42% split of property 

was reasonable under state law and precluded the transfer made pursuant to a bona fide divorce 

18  

from being set aside); Harman v. Sorlucco (In re Sorlucco), 68 B.R. 748 (Bankr. D.N.H. 

1986)(transfer pursuant to a divorce decree was upheld because there was no evidence of debtor’s 

insolvency at the time of the transfer, there was no showing of fraud and the wife would have been 

entitled to more property under state law); Dietter v. Dietter, 737 A.2d 926 (Conn. App. 

1999)(transfer during ex-husband’s business’ bankruptcy through trustee sale to ex-husband’s 

mother was not fraudulent). See also, In re Erlewine, 349 F.3d 205 (5th Cir. 2003)(Court would not 

set aside fully litigated divorce action). Finally, review, Corzin v. Fordu (In re Fordu), 201 F.3d 

693 (6th Cir. 1999); Campana v. Pilavis (In re Pilavis), 233 B.R. 1 (Bankr. D.Mass 1999); Webster 

v. Hope (In re Hope), 231 B.R. 403 (Bankr. D.Dist.Col. 1999); In re Glazer, 239 B.R. 352 (Bankr. 

N.D.Ohio 1999); Anderson v. Briglevich (In re Briglevich), 147 B.R. 1015 (Bankr. N.D.Ga. 

1992)(transfers made post-petition pursuant to post-petition divorce decree could be set aside under 

§549). 
 
 
 
 
Third Party Problem: 

 
• Joint debt creates the most confusion. 

 
• The Divorce Decree is a contract between the two divorcing parties. It does not impact third party 

creditors. 

• If a bankruptcy is filed, the underlying creditor has every right to collect from any other individual 

that signed on the debt and to negatively report on that person’s credit. 

• Hold harmless language can be crucial! But – watch out for cases where both parties need to file 

bankruptcy, then avoiding hold harmless language may be better or it may be better used 

deliberately and sparingly. For example, in a recent case, Judge Sacca, in the Bankruptcy Court, 

N.D.Ga. allowed the discharge of co-signed business debts in a Chapter 7 case because there was 
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no hold-harmless clause between the divorcing parties with regard to the SBA loan for the business. 

There is a very thoughtful and thorough discussion of the history and purpose of hold harmless 

provisions in this case. Sherman v. Proyect (In re Proyect), Case No. 12-81457-JRS, A.P. No. 13- 

05121-JRS [Doc. No. 21], December 11, 2013 (cases go both ways on this though). 
 

 
 
Automatic Stay, DSOs, IDOs and License Suspension: 

 
• § 362(b)(2) There is no automatic stay to: establish paternity; establish or modify DSO; establish 

custody/visitation; pursue domestic violence; for dissolution of the marriage (except dividing 

property of the estate); collect a DSO from non-estate property; withhold income that is estate 

property or debtor property for DSO payment under order or statute (§ 362(b)(2)(C)); suspending 

license, see, e.g. In re Penaran, 424 B.R. 868 (Bankr. D.Kan 2010) and In re Kelly, 2009 W.L. 

6499256 (Bankr. N.D. Ga 2009). There is no automatic stay to stop the reporting of overdue 

support to a reporting agency, or to stop the intercepting of a tax refund or the enforcement of 

medical obligation. Parties proceed with actions at their own risk. See, e.g. In re Ojiegbe, 512 B.R. 

513 (Bankr. D.Md. 2014)(DSO creditor found to have violated stay with post-petition, post- 

confirmation, garnishment because funds were property of the estate). The Court may use its 

inherent powers under §105 to re-instate the license. See, e.g. In re Kelly, 2009 W.L 6499256 

(Bankr. N.D.Ga. 2009) and In re Cobb, 2006 W.L. 6591596 (Bankr. N.D.Ga. 2006)(must show 

reasonable probability that a feasible chapter 13 plan can be confirmed, which will result in payment 

of the obligation on which the license was suspended). 
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Post-petition Domestic Support Obligations: 
 
 
The Bankruptcy Code does not even permit the filing of a proof of claim for postpetition 

domestic support obligations. 11 U.S.C.S. § 502(b)(5). Section 502(b)(5) disallows any claim 

to the extent that such claim is for a debt that is unmatured on the date of the filing of the 

petition and that is excepted from discharge under § 523(a)(5) of this Title. 11 U.S.C.S. § 

502(b)(5). Because postpetition domestic support obligations are not part of the debt owed as of 

the date of the petition, such debts qualify as unmatured. Thus, a creditor cannot file a proof of  

for postpetition domestic support obligations. To the extent the debtor has a continuing 

postpetition obligation to pay spousal support, a confirmed plan cannot, and does not, affect 

that obligation. Therefore, a Chapter 13 debtor is required to maintain postpetition domestic 

support obligations on a current basis out of postpetition earnings or income, and such 

obligations should be reflected in the debtor's schedule of expenses.  Young v. Young (In re 

Young), 497 B.R. 922, 924, 2013 Bankr. LEXIS 3830, *1, 2013 WL 4830933 (Bankr. W.D. 

Ark. 2013), aff’d in part, rev’d and remanded on other grounds 507 B.R. 286 (8th Cir. BAP 

2014). 

 
 
 
Ethical Issues: Georgia Rule1.7 Conflict of Interest: General Rule 

 
•Ethics & Discipline / Current Rules / Part IV (After January 1 / 2001) - Georgia Rules of 

Professional Conduct (also includes Disciplinary Proceedings and Advisory Opinion rules) / 

CHAPTER 1 GEORGIA RULES OF PROFESSIONAL CONDUCT AND ENFORCEMENT 

THEREOF https://www.gabar.org/barrules/handbookdetail.cfm?what=rule&id=58 
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The following is copied from the State Bar of Georgia’s website for Rule 1.7: 
 

a. A lawyer shall not represent or continue to represent a client if there is a significant risk 

that the lawyer's own interests or the lawyer's duties to another client, a former client, or 

a third person will materially and adversely affect the representation of the client, 

except as permitted in (b). 

b. If client informed consent is permissible a lawyer may represent a client notwithstanding 

a significant risk of material and adverse effect if each affected client or former client 

gives informed consent, confirmed in writing, to the representation after: 

1. consultation with the lawyer, pursuant to Rule 1.0(c); 
 

2. having received in writing reasonable and adequate information about the 

material risks of and reasonable available alternatives to the representation, and 

3. having been given the opportunity to consult with independent counsel. 
 
c. Client informed consent is not permissible if the representation: 

 
1. is prohibited by law or these Rules; 

 
2. includes the assertion of a  by one client against another client represented by the 

lawyer in the same or substantially related proceeding; or 

3. involves circumstances rendering it reasonably unlikely that the lawyer will be 

able to provide adequate representation to one or more of the affected clients. 
 
 
 
The maximum penalty for a violation of this Rule is disbarment. 

 
Comment 

22  

• Loyalty to a Client 
 
[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a 

client. If an impermissible conflict of interest exists before representation is undertaken the 

representation should be declined. The lawyer should adopt reasonable procedures, appropriate 

for the size and type of firm and practice, to determine in both litigation and non-litigation 

matters the parties and issues involved and to determine whether there are actual or potential 

conflicts of interest. 

[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or carry out an 

appropriate course of action for the client because of the lawyer's other competing 

responsibilities or interests. The conflict in effect forecloses alternatives that would otherwise be 

available to the client. Paragraph (a) addresses such situations. A possible conflict does not itself 

preclude the representation. The critical questions are the likelihood that a conflict will 

eventuate and, if it does, whether it will materially interfere with the lawyer's independent 

professional judgment in considering alternatives or foreclose courses of action that reasonably 

should be pursued on behalf of the client. Consideration should be given to whether the client 

wishes to accommodate the other interest involved. 

[3] If an impermissible conflict arises after representation has been undertaken, the lawyer 

should withdraw from the representation. See Rule 1.16. Where more than one client is involved 

and the lawyer withdraws because a conflict arises after representation, whether the lawyer may 

continue to represent any of the clients is determined by Rule 1.9. As to whether a client-lawyer 
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relationship exists or, having once been established, is continuing, see Comment 4 to Rule 1.3 

and Scope. 

[4] As a general proposition, loyalty to a client prohibits undertaking representation directly 

adverse to that client without that client's informed consent. Paragraphs (b) and (c) express that 

general rule. Thus, a lawyer ordinarily may not act as advocate against a person the lawyer 

represents in some other matter, even if it is wholly unrelated. On the other hand, simultaneous 

representation in unrelated matters of clients whose interests are only generally adverse, such as 

competing economic enterprises, does not require informed consent of the respective clients. 

Consultation and Informed Consent 
 
[5] A client may give informed consent to representation notwithstanding a conflict. However, 

when a disinterested lawyer would conclude that the client should not agree to the representation 

under the circumstances, the lawyer involved cannot properly ask for such agreement or provide 

representation on the basis of the client's informed consent. When more than one client is 

involved, the question of conflict must be resolved as to each client. Moreover, there may be 

circumstances where it is impossible to make the disclosure necessary to obtain informed 

consent. For example, when the lawyer represents different clients in related matters and one of 

the clients refuses to give informed consent to the disclosure necessary to permit the other client 

to make an informed decision, the lawyer cannot properly ask the latter to give informed 

consent. If informed consent is withdrawn, the lawyer should consult Rule 1.9 and Rule 1.16. 

[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in 

writing. Such a writing may consist of a document executed by the client or one that the lawyer 

24  

promptly records and transmits to the client following an oral consent. See Rule 1.0(b). See also 

Rule 1.0(s) (writing includes electronic transmission). If it is not feasible to obtain or transmit 

the writing at the time the client gives informed consent, then the lawyer must obtain or transmit 

it within a reasonable time thereafter. See Rule 1.0(b). The requirement of a writing does not 

supplant the need in most cases for the lawyer to talk with the client, to explain the risks and 

advantages, if any, of representation burdened with a conflict of interest, as well as reasonably 

available alternatives, and to afford the client a reasonable opportunity to consider the risks and 

alternatives and to raise questions and concerns. Rather, the writing is required in order to 

impress upon clients the seriousness of the decision the client is being asked to make and to 

avoid disputes or ambiguities that might later occur in the absence of a writing. 

Lawyer's Interests 
 
[6] The lawyer's personal or economic interests should not be permitted to have an adverse 

effect on representation of a client. See Rules 1.1 and 1.5. If the propriety of a lawyer's own 

conduct in a transaction is in serious question, it may be difficult or impossible for the lawyer to 

give a client objective advice. A lawyer may not allow related business interests to affect 

representation, for example, by referring clients to an enterprise in which the lawyer has an 

undisclosed interest. 

Conflicts in Litigation 
 
[7] Paragraph (c)(2) prohibits representation of opposing parties in the same or a similar 

proceeding including simultaneous representation of parties whose interests may conflict, such 

as co-plaintiffs or co-defendants. An impermissible conflict may exist by reason of substantial 
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discrepancy in the parties' testimony, incompatibility in positions in relation to an opposing 

party or the fact that there are substantially different possibilities of settlement of the claims or 

liabilities in question. Such conflicts can arise in criminal cases as well as civil. The potential for 

conflict of interest in representing multiple defendants in a criminal case is so grave that 

ordinarily a lawyer should decline to represent more than one codefendant. On the other hand, 

common representation of persons having similar interests is proper if the risk of adverse effect 

is minimal, the requirements of paragraph (b) are met, and consent is not prohibited by 

paragraph (c). 

[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in some 

other matter, even if the other matter is wholly unrelated. However, there are circumstances in 

which a lawyer may act as advocate against a client. For example, a lawyer representing an 

enterprise with diverse operations may accept employment as an advocate against the enterprise 

in an unrelated matter if doing so will not adversely affect the lawyer's relationship with the 

enterprise or conduct of the suit and if both clients give informed consent as required by 

paragraph (b). By the same token, government lawyers in some circumstances may represent 

government employees in proceedings in which a government entity is the opposing party. The 

propriety of concurrent representation can depend on the nature of the litigation. For example, a 

suit charging fraud entails conflict to a degree not involved in a suit for a declaratory judgment 

concerning statutory interpretation. 

[9] A lawyer may represent parties having antagonistic positions on a legal question that has 

arisen in different cases, unless representation of either client would be adversely affected. Thus, 

26  

it is ordinarily not improper to assert such positions in cases while they are pending in different 

trial courts, but it may be improper to do so should one or more of the cases reach the appellate 

court. 

Interest of Person Paying for a Lawyer's Service 
 
 
 
 
[10] A lawyer may be paid from a source other than the client, if the client is informed of that 

fact and gives informed consent and the arrangement does not compromise the lawyer's duty of 

loyalty to the client. See Rule 1.8(f). For example, when an insurer and its insured have 

conflicting interests in a matter arising from a liability insurance agreement, and the insurer is 

required to provide special counsel for the insured, the arrangement should assure the special 

counsel's professional independence. So also, when a corporation and its directors or employees 

are involved in a controversy in which they have conflicting interests, the corporation may 

provide funds for separate legal representation of the directors or employees, if the clients give 

informed consent and the arrangement ensures the lawyer's professional independence.... 
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HIGHLIGHTS OF GEORGIA 
ADOPTION CODE REVISION

Modernization within Tradition

E. Nicole Harrison, Esq.
Deming, Parker, Hoffman, Campbell, & Daly LLC

2200 Century Parkway NE, Ste. 800
Atlanta, GA 30345

770-564-2600
www.deminglaw.com

1

CATEGORIES  OF  ADOPTIONS 
REMAIN THE SAME

v §19-8-4 Agency & Department Adoptions (now includes licensed agencies from 

other states)

v §19-8-5 Private Third-Party Adoptions (no longer must notify Department of  

placement and surrenders within 15 days, but must still file within 60 days)

v §19-8-6 Stepparent Adoptions

v §19-8-7 Relative Adoptions  

New Forms §19-8-26

Note: notary must formally swear in witnesses now

2

2

NE W  VE NU E   &  RE SIDE NC Y  RU LE S

v Georgia residents no longer need to reside for 6 months within 

state before filing.

v Non-residents may file if  adoption is in compliance with ICPC.

v File in county of  petitioner’s residence or, upon good cause, 

county of  child’s domicile, child-placing agency having legal custody, 

of  child’s birth if  within one year of  birth, location of  office of  

department having custody, or Fulton County (for ICPC DHS Unit). 

3

v Abandoned child

v Cannot be found

v Insane or incapacitated

v Caused child to be conceived by 
nonconsensual sex or mother less than 10

v Without justifiable cause failed to 
exercise proper care or control due to 
misconduct or inability

v Failure for a year or longer 
immediately prior to filing:
v Communicate or bona fide attempt to 
communicate in meaningful, supportive, 
parental manner or
v Support for child by law or court 
order.
v Adoption in best interest of  child 
considering physical, mental, emotional, 
moral condition, and needs of  child, 
including a secure and stable home.

R E V I S E D  T E R M I N A T I O N  S T A N DA R D S  F O R  
L E G A L  PA R E N T

Third-Party Adoptions: Stepparent/Relative Adoptions: 

4
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T E R M I N A T I O N  O F  R I G H T S  O F  B I O L O G I C A L  
FA T H E R  W H O  I S  N O T  L E G A L  FA T H E R :  § 1 9 - 8 - 1 2   

v §19-8-4 petitions to terminate rights may be filed in county of  child’s domicile, birth, 
office of  child-placing agency, or department having legal custody.

v §§19-8-5, 19-8-6, 19-8-7 petitions to terminate rights may be filed in county of  child’s 
domicile or birth.

v If  identity is unknown, certificate of  putative father registry stating there is no 
registrant identified now creates rebuttable presumption that father is not entitled to 
notice of  proceedings. 

v If  legitimation action filed in response, Court may consider mother’s affidavit 
statements regarding father’s contact and support of  child and mother when determining 
if  father abandoned opportunity. 

5

Old Rule:
v 10 days, starting day after execution 
of  surrender and ending next business day 
if  last day falls on Saturday, Sunday, or 
legal holiday. 
v Revocation must be in writing and 
hand delivered or sent by registered or 
statutory overnight delivery (not certified).

N E W  T I M I N G  F O R  R E VO C AT I O N  O F  
S U R R E N D E R S :  § 1 9 - 8 - 9

New Rule:
v 4 days, starting day after execution of  
surrender and ending next business day if  
last day falls on Saturday, Sunday, or legal 
holiday with delivery in person by 5:00 pm 
eastern standard or eastern daylight time.
v Revocation must be in writing and 
hand delivered or sent by registered or 
statutory overnight delivery (not certified).
v Surrender must have address and 
deadline on face of  document.

6

4

NEW SERVICE RULES

v May now initiate service by publication without prior order of  

Court and at the same time pursue other service methods.

v Still prefer personal service where feasible, then service by 

registered mail or statutory overnight delivery.

v Certified mail is not service under Adoption Code.

v See §19-8-10 & §19-8-11. 

7

R E C O G N I Z I N G  M O T H E R ’ S  N E E D S  O F  
S U P P O RT: § 1 9 - 8 - 2 4   

v Private parties may now pay an expectant mother’s reasonable 

expenses through their attorney’s IOLTA account or licensed child-

placing agency.

v Reasonable expenses include: medical expenses, legal services, 

counseling services, rent, utilities, food, maternity clothes, and maternity 

accessories; and may extend through release to return to work period.

v Reasonable expenses cannot be to induce placement for adoption.

8
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E. NICOLE HARRISON

Ms. Harrison earned her J.D. cum laude from University of Georgia having served as

Articles Editor and Editorial Board Member of the Journal for Intellectual Property.

She earned her B.A. with highest honors from Agnes Scott College having been
inducted in Phi Beta Kappa and Mortar Board. Ms. Harrison has practiced law in

Georgia since 1994 and is also member of the Kentucky Bar Association. Ms.
Harrison’s experience has focused on domestic relations, probate, and civil practice

with inclusion of adoption representation in acknowledgment of her mother and

grandmother who could always set another place at the table or provide a bed for a
child.

9

 

O.C.G.A. § 19-8-26 FORMS 
O.C.G.A. §19-8-4 Adoption Surrender of Legal Parent: 
                             SURRENDER OF RIGHTS                               
                          FINAL RELEASE FOR ADOPTION 
                         NOTICE TO PARENT OR GUARDIAN: 
      This is an important legal document and by signing it, you are  
   surrendering all of your rights to the child identified in this document,  
   so as to place the child for adoption.  Understand that you are signing  
   this document under oath and that if you knowingly and willfully make a  
   false statement in this document you will be guilty of the crime of false  
   swearing.  As explained below in paragraph 5, you have the right to revoke  
   this surrender within four days from the date you sign it. 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,                 (name of parent or guardian) who,  
   after having been sworn, deposes and says as follows: 
                                      1. 
      I, the undersigned, being mindful that my (male) (female) [circle one]  
   child, born              (name of child) on            (birthdate of child)  
   at      :      (A.M.) (P.M.) [circle one], should receive the benefits and  
   advantages of a good home, to the end that (she) (he) [circle one] may be  
   fitted for the requirements of life, consent to this surrender of my  
   parental rights. 
                                      2. 
      I, the undersigned,              (relationship to child) of the  
   aforesaid child, do hereby surrender my rights to the child to  
                   (name of child-placing agency, out-of-state licensed  
   agency, or Department of Human Services, as applicable) and promise not to  
   interfere in the management of the child in any respect whatever; and, in  
   consideration of the benefits guaranteed by                  (name of  
   child-placing agency, out-of-state licensed agency, or Department of Human  
   Services, as applicable) in providing for the child, I do relinquish all  
   rights to the child named in this document, it being my wish, intent, and  
   purpose to relinquish absolutely all parental control over the child.   
   Furthermore, I hereby agree that the                 (name of child-placing  
   agency, out-of-state licensed agency, or Department of Human Services, as  
   applicable) may seek for the child a legal adoption by such individual or  
   individuals as may be chosen by the                 (name of child-placing  
   agency, out-of-state licensed agency, or Department of Human Services, as  
   applicable) or its authorized agents, without further notice to me.  I do,  
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O.C.G.A. § 19-8-26 FORMS 
O.C.G.A. §19-8-4 Adoption Surrender of Legal Parent: 
                             SURRENDER OF RIGHTS                               
                          FINAL RELEASE FOR ADOPTION 
                         NOTICE TO PARENT OR GUARDIAN: 
      This is an important legal document and by signing it, you are  
   surrendering all of your rights to the child identified in this document,  
   so as to place the child for adoption.  Understand that you are signing  
   this document under oath and that if you knowingly and willfully make a  
   false statement in this document you will be guilty of the crime of false  
   swearing.  As explained below in paragraph 5, you have the right to revoke  
   this surrender within four days from the date you sign it. 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,                 (name of parent or guardian) who,  
   after having been sworn, deposes and says as follows: 
                                      1. 
      I, the undersigned, being mindful that my (male) (female) [circle one]  
   child, born              (name of child) on            (birthdate of child)  
   at      :      (A.M.) (P.M.) [circle one], should receive the benefits and  
   advantages of a good home, to the end that (she) (he) [circle one] may be  
   fitted for the requirements of life, consent to this surrender of my  
   parental rights. 
                                      2. 
      I, the undersigned,              (relationship to child) of the  
   aforesaid child, do hereby surrender my rights to the child to  
                   (name of child-placing agency, out-of-state licensed  
   agency, or Department of Human Services, as applicable) and promise not to  
   interfere in the management of the child in any respect whatever; and, in  
   consideration of the benefits guaranteed by                  (name of  
   child-placing agency, out-of-state licensed agency, or Department of Human  
   Services, as applicable) in providing for the child, I do relinquish all  
   rights to the child named in this document, it being my wish, intent, and  
   purpose to relinquish absolutely all parental control over the child.   
   Furthermore, I hereby agree that the                 (name of child-placing  
   agency, out-of-state licensed agency, or Department of Human Services, as  
   applicable) may seek for the child a legal adoption by such individual or  
   individuals as may be chosen by the                 (name of child-placing  
   agency, out-of-state licensed agency, or Department of Human Services, as  
   applicable) or its authorized agents, without further notice to me.  I do,  
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   furthermore, expressly waive any other notice or service in any of the  
   legal proceedings for the adoption of the child. 
                                      3. 
      I understand that under Georgia law an agent appointed by the court is  
   required to conduct an investigation and render a report to the court in  
   connection with the legal proceeding for the legal adoption of the child,  
   and I hereby agree to cooperate fully with such agent in the conduct of its  
   investigation. 
                                      4. 
      I understand that I will receive a copy of this document after the  
   witness and I have signed it and it has been notarized. 
                                      5. 
      I understand that under Georgia law I have the unconditional right to a  
   four-day revocation period. I understand I may only revoke this surrender  
   by giving written notice, delivered in person or mailed by registered mail  
   or statutory overnight delivery, to                 (name and address of  
   child-placing agency, out-of-state licensed agency, or Department of Human  
   Services, as applicable) within four days from the date of signing this  
   document.  I understand that certified mail cannot be used for mail  
   delivery of the notice to revoke this surrender.  I understand that the  
   four days will be counted consecutively beginning with the day immediately  
   following the date I sign this document; provided, however, that, if the  
   fourth day falls on a Saturday, Sunday, or legal holiday, then the last day  
   on which this surrender may be revoked will be the next day that is not a  
   Saturday, Sunday, or legal holiday.  I understand that, if I deliver the  
   notice to revoke this surrender in person, it must be delivered to  
                   (name and address) not later than 5:00 P.M. eastern  
   standard time or eastern daylight time, whichever is applicable, on the  
   fourth day.  I understand that I CANNOT revoke this surrender after that  
   time. 
                                      6. 
      I understand that if I am not a resident of this state that I am  
   agreeing to be subject to the jurisdiction of the courts of Georgia for any  
   action filed in connection with the adoption of the child.  I agree to be  
   bound by a decree of adoption rendered as a result of this surrender of my  
   parental rights. 
                                      7. 
      Furthermore, I hereby certify that I have not been subjected to any  
   duress or undue pressure in the execution of this document and I am signing  
   it freely and voluntarily. 
   This       day of         ,     . 
                                                                                
                                                           (Parent or guardian) 
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   Adult witness 
   Sworn to and subscribed 
   before me this      
   day of      ,    . 
                   
   Notary Public (SEAL) 
   My commission expires:         ." 

 

The notice to revoke a surrender of rights pursuant to subsection (a) of Code Section 19-8-9 shall conform 
substantially to the following form: 

 
                    "NOTICE TO REVOKE SURRENDER OF RIGHTS/                     
                          FINAL RELEASE FOR ADOPTION 
      I, the undersigned, executed a (SURRENDER OF RIGHTSINAL RELEASE FOR  
   ADOPTION) (PRE-BIRTH SURRENDER OF RIGHTSINAL RELEASE FOR ADOPTION)  
[circle  one]  as to the child identified in the surrender of rights document on  

              (date).  My relationship to the (child) (unborn child) [circle  

one]  is that I am the (mother) (father) (alleged biological father)  

   (guardian) [circle one]. 

      (Complete this paragraph if the child has been born.) This notice to  

   revoke my surrender of rights applies to the (female) (male) [circle one]  

   child born            (name of child) on            (birthdate of child). 

      I now wish to exercise my right to revoke my surrender of rights. 

      I understand that for my revocation of surrender to be effective I must: 

A.  Deliver the original of this document in person to the address  

      designated in the surrender of rights document no later than 5:00 P.M.  

      eastern standard time or eastern daylight time, whichever is applicable,  

      on the fourth day of the revocation period specified in the surrender of  

      rights document; 

       OR 

B.  Mail the original of this document by registered mail or by  

      statutory overnight delivery to the address designated in the surrender  

      of rights document no later than the fourth day of the revocation period  

      specified in the surrender of rights document. 
   This       day of         ,     . 
                                                                                
                               (Parent, guardian, or alleged biological father) 
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   furthermore, expressly waive any other notice or service in any of the  
   legal proceedings for the adoption of the child. 
                                      3. 
      I understand that under Georgia law an agent appointed by the court is  
   required to conduct an investigation and render a report to the court in  
   connection with the legal proceeding for the legal adoption of the child,  
   and I hereby agree to cooperate fully with such agent in the conduct of its  
   investigation. 
                                      4. 
      I understand that I will receive a copy of this document after the  
   witness and I have signed it and it has been notarized. 
                                      5. 
      I understand that under Georgia law I have the unconditional right to a  
   four-day revocation period. I understand I may only revoke this surrender  
   by giving written notice, delivered in person or mailed by registered mail  
   or statutory overnight delivery, to                 (name and address of  
   child-placing agency, out-of-state licensed agency, or Department of Human  
   Services, as applicable) within four days from the date of signing this  
   document.  I understand that certified mail cannot be used for mail  
   delivery of the notice to revoke this surrender.  I understand that the  
   four days will be counted consecutively beginning with the day immediately  
   following the date I sign this document; provided, however, that, if the  
   fourth day falls on a Saturday, Sunday, or legal holiday, then the last day  
   on which this surrender may be revoked will be the next day that is not a  
   Saturday, Sunday, or legal holiday.  I understand that, if I deliver the  
   notice to revoke this surrender in person, it must be delivered to  
                   (name and address) not later than 5:00 P.M. eastern  
   standard time or eastern daylight time, whichever is applicable, on the  
   fourth day.  I understand that I CANNOT revoke this surrender after that  
   time. 
                                      6. 
      I understand that if I am not a resident of this state that I am  
   agreeing to be subject to the jurisdiction of the courts of Georgia for any  
   action filed in connection with the adoption of the child.  I agree to be  
   bound by a decree of adoption rendered as a result of this surrender of my  
   parental rights. 
                                      7. 
      Furthermore, I hereby certify that I have not been subjected to any  
   duress or undue pressure in the execution of this document and I am signing  
   it freely and voluntarily. 
   This       day of         ,     . 
                                                                                
                                                           (Parent or guardian) 
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   Adult witness 
   Sworn to and subscribed 
   before me this      
   day of      ,    . 
                   
   Notary Public (SEAL) 
   My commission expires:         ." 

 

The notice to revoke a surrender of rights pursuant to subsection (a) of Code Section 19-8-9 shall conform 
substantially to the following form: 

 
                    "NOTICE TO REVOKE SURRENDER OF RIGHTS/                     
                          FINAL RELEASE FOR ADOPTION 
      I, the undersigned, executed a (SURRENDER OF RIGHTSINAL RELEASE FOR  
   ADOPTION) (PRE-BIRTH SURRENDER OF RIGHTSINAL RELEASE FOR ADOPTION)  
[circle  one]  as to the child identified in the surrender of rights document on  

              (date).  My relationship to the (child) (unborn child) [circle  

one]  is that I am the (mother) (father) (alleged biological father)  

   (guardian) [circle one]. 

      (Complete this paragraph if the child has been born.) This notice to  

   revoke my surrender of rights applies to the (female) (male) [circle one]  

   child born            (name of child) on            (birthdate of child). 

      I now wish to exercise my right to revoke my surrender of rights. 

      I understand that for my revocation of surrender to be effective I must: 

A.  Deliver the original of this document in person to the address  

      designated in the surrender of rights document no later than 5:00 P.M.  

      eastern standard time or eastern daylight time, whichever is applicable,  

      on the fourth day of the revocation period specified in the surrender of  

      rights document; 

       OR 

B.  Mail the original of this document by registered mail or by  

      statutory overnight delivery to the address designated in the surrender  

      of rights document no later than the fourth day of the revocation period  

      specified in the surrender of rights document. 
   This       day of         ,     . 
                                                                                
                               (Parent, guardian, or alleged biological father) 
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                                                                 (Printed name) 
                        
   Adult witness" 

 

O.C.G.A. §19-8-5 Adoption Surrender of Legal Parent: 

                              "SURRENDER OF RIGHTS                               
                           FINAL RELEASE FOR ADOPTION 
                         NOTICE TO PARENT OR GUARDIAN: 
      This is an important legal document and by signing it, you are  
   surrendering all of your rights to the child identified in this document,  
   so as to place the child for adoption.  Understand that you are signing  
   this document under oath and that if you knowingly and willfully make a  
   false statement in this document you will be guilty of the crime of false  
   swearing.  As explained below in paragraph 8, you have the right to revoke  
   this surrender within four days from the date you sign it. 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,              (name of parent or guardian) who, after  
   having been sworn, deposes and says as follows: 
                                      1. 
      I, the undersigned, being mindful that my (male) (female) [circle one]  
   child, born                 (name of child) on              (birthdate of  
   child) at      :      (A.M.) (P.M.) [circle one], should receive the  
   benefits and advantages of a good home, to the end that (she) (he) [circle  
   one] may be fitted for the requirements of life, consent to this surrender  
   of my parental rights. 
                                      2. 
      I, the undersigned,                 (relationship to child) of the  
   aforesaid child, do hereby surrender my rights to the child to  
                      (name, surname not required, of each individual to whom  
   surrender is made), PROVIDED that each such individual is named as  
   petitioner in a petition for adoption of the child filed in accordance with  
   Article 1 of Chapter 8 of Title 19 of the Official Code of Georgia  
   Annotated within 60 days from the date that I sign this document.   
   Furthermore, I promise not to interfere in the management of the child in  
   any respect whatever; and, in consideration of the benefits guaranteed by  
                      (name, surname not required, of each individual to whom  
   surrender is made) in providing for the child, I do relinquish all rights  
   to the child named in this document, it being my wish, intent, and purpose  
   to relinquish absolutely all parental control over the child. 
                                      3. 
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      It is also my wish, intent, and purpose that if each such individual  
   identified in paragraph 2 is not named as petitioner in a petition for  
   adoption within the 60 day period, other than for justifiable good cause,  
   or, if said petition for adoption is filed within 60 days but the adoption  
   proceeding is dismissed with prejudice or otherwise concluded without an  
   order declaring the child to be the adopted child of each such individual,  
   then I do hereby surrender my rights to the child as follows: 
      Indicate your choice by signing ONE of the following statements (you may  
   choose statement A, B, or C): 

A.               (Signature) I wish the child returned to me, as  

      provided by subsection (j) of Code Section 19-8-5, and I expressly  

      acknowledge that this provision applies only to the limited circumstance  

      that the child is not adopted by the individual or individuals  

      designated in this document and further that this provision does not  

      impair the validity, absolute finality, or totality of this surrender  

      under any circumstance other than the failure of the designated  

      individual or individuals to adopt the child and that no other provision  

      of this surrender impairs the validity, absolute finality, or totality  

      of this surrender once the four-day revocation period has elapsed; 

       OR 

B.               (Signature) I surrender the child to                  

      (name of child-placing agency or out-of-state licensed agency), as  

      provided in subsection (j) of Code Section 19-8-5, for placement for  

      adoption.  I understand that if the child-placing agency or out-of-state  

      licensed agency declines to accept the child for placement for adoption,  

      this surrender will be in favor of the Department of Human Services for  

      placement for adoption and                 (name of child-placing agency  

      or out-of-state licensed agency) or the Department of Human Services may  

      petition the superior court for custody of the child in accordance with  

      the terms of this surrender; 

       OR 

C.               (Signature) I surrender the child to the Department  

      of Human Services, as provided by subsection (j) of Code Section 19-8-5,  

      for placement for adoption; and the Department of Human Services may  

      petition the superior court for custody of the child in accordance with  

      the terms of this surrender. 
                                      4. 
      I hereby agree that the child is to be adopted by each individual named  
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                                                                 (Printed name) 
                        
   Adult witness" 

 

O.C.G.A. §19-8-5 Adoption Surrender of Legal Parent: 

                              "SURRENDER OF RIGHTS                               
                           FINAL RELEASE FOR ADOPTION 
                         NOTICE TO PARENT OR GUARDIAN: 
      This is an important legal document and by signing it, you are  
   surrendering all of your rights to the child identified in this document,  
   so as to place the child for adoption.  Understand that you are signing  
   this document under oath and that if you knowingly and willfully make a  
   false statement in this document you will be guilty of the crime of false  
   swearing.  As explained below in paragraph 8, you have the right to revoke  
   this surrender within four days from the date you sign it. 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,              (name of parent or guardian) who, after  
   having been sworn, deposes and says as follows: 
                                      1. 
      I, the undersigned, being mindful that my (male) (female) [circle one]  
   child, born                 (name of child) on              (birthdate of  
   child) at      :      (A.M.) (P.M.) [circle one], should receive the  
   benefits and advantages of a good home, to the end that (she) (he) [circle  
   one] may be fitted for the requirements of life, consent to this surrender  
   of my parental rights. 
                                      2. 
      I, the undersigned,                 (relationship to child) of the  
   aforesaid child, do hereby surrender my rights to the child to  
                      (name, surname not required, of each individual to whom  
   surrender is made), PROVIDED that each such individual is named as  
   petitioner in a petition for adoption of the child filed in accordance with  
   Article 1 of Chapter 8 of Title 19 of the Official Code of Georgia  
   Annotated within 60 days from the date that I sign this document.   
   Furthermore, I promise not to interfere in the management of the child in  
   any respect whatever; and, in consideration of the benefits guaranteed by  
                      (name, surname not required, of each individual to whom  
   surrender is made) in providing for the child, I do relinquish all rights  
   to the child named in this document, it being my wish, intent, and purpose  
   to relinquish absolutely all parental control over the child. 
                                      3. 
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      It is also my wish, intent, and purpose that if each such individual  
   identified in paragraph 2 is not named as petitioner in a petition for  
   adoption within the 60 day period, other than for justifiable good cause,  
   or, if said petition for adoption is filed within 60 days but the adoption  
   proceeding is dismissed with prejudice or otherwise concluded without an  
   order declaring the child to be the adopted child of each such individual,  
   then I do hereby surrender my rights to the child as follows: 
      Indicate your choice by signing ONE of the following statements (you may  
   choose statement A, B, or C): 

A.               (Signature) I wish the child returned to me, as  

      provided by subsection (j) of Code Section 19-8-5, and I expressly  

      acknowledge that this provision applies only to the limited circumstance  

      that the child is not adopted by the individual or individuals  

      designated in this document and further that this provision does not  

      impair the validity, absolute finality, or totality of this surrender  

      under any circumstance other than the failure of the designated  

      individual or individuals to adopt the child and that no other provision  

      of this surrender impairs the validity, absolute finality, or totality  

      of this surrender once the four-day revocation period has elapsed; 

       OR 

B.               (Signature) I surrender the child to                  

      (name of child-placing agency or out-of-state licensed agency), as  

      provided in subsection (j) of Code Section 19-8-5, for placement for  

      adoption.  I understand that if the child-placing agency or out-of-state  

      licensed agency declines to accept the child for placement for adoption,  

      this surrender will be in favor of the Department of Human Services for  

      placement for adoption and                 (name of child-placing agency  

      or out-of-state licensed agency) or the Department of Human Services may  

      petition the superior court for custody of the child in accordance with  

      the terms of this surrender; 

       OR 

C.               (Signature) I surrender the child to the Department  

      of Human Services, as provided by subsection (j) of Code Section 19-8-5,  

      for placement for adoption; and the Department of Human Services may  

      petition the superior court for custody of the child in accordance with  

      the terms of this surrender. 
                                      4. 
      I hereby agree that the child is to be adopted by each individual named  
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   in paragraph 2 or by any other individual as may be chosen by  
                   (name of child-placing agency or out-of-state licensed  
   agency) or the Department of Human Services and I do expressly waive any  
   other notice or service in any of the legal proceedings for the adoption of  
   the child. 
                                      5. 
      I understand that under Georgia law an evaluator is required to conduct  
   and provide to the court a home study and make recommendations to the court  
   regarding the qualification of each individual named in paragraph 2 to  
   adopt the child concerning the circumstances of placement of the child for  
   adoption. 
                                      6. 
      I understand that under Georgia law an agent appointed by the court is  
   required to conduct an investigation and render a report to the court in  
   connection with the legal proceeding for the legal adoption of the child,  
   and I hereby agree to cooperate fully with such agent in the conduct of its  
   investigation. 
                                      7. 
      I understand that I will receive a copy of this document after the  
   witness and I have signed it and it has been notarized. 
                                      8. 
      I understand that under Georgia law I have the unconditional right to a  
   four-day revocation period. I understand I may only revoke this surrender  
   by giving written notice, delivered in person or mailed by registered mail  
   or statutory overnight delivery, to                 (name and address of  
   each individual to whom surrender is made or his or her agent) within four  
   days from the date of signing this document.  I understand that certified  
   mail cannot be used for mail delivery of the notice to revoke this  
   surrender.  I understand that the four days will be counted consecutively  
   beginning with the day immediately following the date I sign this document;  
   provided, however, that, if the fourth day falls on a Saturday, Sunday, or  
   legal holiday, then the last day on which this surrender may be revoked  
   will be the next day that is not a Saturday, Sunday, or legal holiday.  I  
   understand that, if I deliver the notice to revoke this surrender in  
   person, it must be delivered to                 (name and address) not  
   later than 5:00 P.M. eastern standard time or eastern daylight time,  
   whichever is applicable, on the fourth day.  I understand that I CANNOT  
   revoke this surrender after that time. 
                                      9. 
      I understand that if I am not a resident of this state that I am  
   agreeing to be subject to the jurisdiction of the courts of Georgia for any  
   action filed in connection with the adoption of the child.  I agree to be  
   bound by a decree of adoption rendered as a result of this surrender of my  

 
O.C.G.A. § 19-8-26 

  Page 7 of 19  

   parental rights. 
                                      10. 
      Furthermore, I hereby certify that I have not been subjected to any  
   duress or undue pressure in the execution of this document and I am signing  
   it freely and voluntarily. 
   This       day of         ,     . 
                                                                                
                                                           (Parent or guardian) 
                        
   Adult witness 
   Sworn to and subscribed 
   before me this      
   day of      ,    . 
                   
   Notary Public (SEAL) 
   My commission expires:         ." 

(d)  The surrender of rights by a biological father who is not a legal father of the child pursuant to paragraph 
(2) of subsection (e) of Code Section 19-8-4, 19-8-5, 19-8-6, or 19-8-7 shall conform substantially to the 
following form: 
                             "SURRENDER OF RIGHTS                               
                          FINAL RELEASE FOR ADOPTION 
                     NOTICE TO ALLEGED BIOLOGICAL FATHER: 
      This is an important legal document and by signing it you are  
   surrendering all of your rights to the child identified in this document.   
   Understand that you are signing this document under oath and that if you  
   knowingly and willfully make a false statement in this document you will be  
   guilty of the crime of false swearing.  As explained below in paragraph 4,  
   you have the right to revoke this surrender within four days from the date  
   you sign it. 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
   Personally appeared before me, the undersigned officer duly authorized to  
administer oaths,                 (name of alleged biological father) who,  
after having been sworn, deposes and says as follows: 
                                      1. 
      I, the undersigned, alleged biological father of a (male) (female)  
   [circle one] child, born                 (name of child) to                  
   (name of legal mother) on                 (birthdate of child) at  
        :      (A.M.) (P.M.) [circle one], being mindful that the child should  
   receive the benefits and advantages of a good home, to the end that (she)  

(he)  [circle one] may be fitted for the requirements of life, consent to  

   this surrender of my rights. I, the undersigned, do hereby surrender my  
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   in paragraph 2 or by any other individual as may be chosen by  
                   (name of child-placing agency or out-of-state licensed  
   agency) or the Department of Human Services and I do expressly waive any  
   other notice or service in any of the legal proceedings for the adoption of  
   the child. 
                                      5. 
      I understand that under Georgia law an evaluator is required to conduct  
   and provide to the court a home study and make recommendations to the court  
   regarding the qualification of each individual named in paragraph 2 to  
   adopt the child concerning the circumstances of placement of the child for  
   adoption. 
                                      6. 
      I understand that under Georgia law an agent appointed by the court is  
   required to conduct an investigation and render a report to the court in  
   connection with the legal proceeding for the legal adoption of the child,  
   and I hereby agree to cooperate fully with such agent in the conduct of its  
   investigation. 
                                      7. 
      I understand that I will receive a copy of this document after the  
   witness and I have signed it and it has been notarized. 
                                      8. 
      I understand that under Georgia law I have the unconditional right to a  
   four-day revocation period. I understand I may only revoke this surrender  
   by giving written notice, delivered in person or mailed by registered mail  
   or statutory overnight delivery, to                 (name and address of  
   each individual to whom surrender is made or his or her agent) within four  
   days from the date of signing this document.  I understand that certified  
   mail cannot be used for mail delivery of the notice to revoke this  
   surrender.  I understand that the four days will be counted consecutively  
   beginning with the day immediately following the date I sign this document;  
   provided, however, that, if the fourth day falls on a Saturday, Sunday, or  
   legal holiday, then the last day on which this surrender may be revoked  
   will be the next day that is not a Saturday, Sunday, or legal holiday.  I  
   understand that, if I deliver the notice to revoke this surrender in  
   person, it must be delivered to                 (name and address) not  
   later than 5:00 P.M. eastern standard time or eastern daylight time,  
   whichever is applicable, on the fourth day.  I understand that I CANNOT  
   revoke this surrender after that time. 
                                      9. 
      I understand that if I am not a resident of this state that I am  
   agreeing to be subject to the jurisdiction of the courts of Georgia for any  
   action filed in connection with the adoption of the child.  I agree to be  
   bound by a decree of adoption rendered as a result of this surrender of my  
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   parental rights. 
                                      10. 
      Furthermore, I hereby certify that I have not been subjected to any  
   duress or undue pressure in the execution of this document and I am signing  
   it freely and voluntarily. 
   This       day of         ,     . 
                                                                                
                                                           (Parent or guardian) 
                        
   Adult witness 
   Sworn to and subscribed 
   before me this      
   day of      ,    . 
                   
   Notary Public (SEAL) 
   My commission expires:         ." 

(d)  The surrender of rights by a biological father who is not a legal father of the child pursuant to paragraph 
(2) of subsection (e) of Code Section 19-8-4, 19-8-5, 19-8-6, or 19-8-7 shall conform substantially to the 
following form: 
                             "SURRENDER OF RIGHTS                               
                          FINAL RELEASE FOR ADOPTION 
                     NOTICE TO ALLEGED BIOLOGICAL FATHER: 
      This is an important legal document and by signing it you are  
   surrendering all of your rights to the child identified in this document.   
   Understand that you are signing this document under oath and that if you  
   knowingly and willfully make a false statement in this document you will be  
   guilty of the crime of false swearing.  As explained below in paragraph 4,  
   you have the right to revoke this surrender within four days from the date  
   you sign it. 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
   Personally appeared before me, the undersigned officer duly authorized to  
administer oaths,                 (name of alleged biological father) who,  
after having been sworn, deposes and says as follows: 
                                      1. 
      I, the undersigned, alleged biological father of a (male) (female)  
   [circle one] child, born                 (name of child) to                  
   (name of legal mother) on                 (birthdate of child) at  
        :      (A.M.) (P.M.) [circle one], being mindful that the child should  
   receive the benefits and advantages of a good home, to the end that (she)  

(he)  [circle one] may be fitted for the requirements of life, consent to  

   this surrender of my rights. I, the undersigned, do hereby surrender my  
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   rights to the child. I promise not to interfere in the management of the  

   child in any respect whatever; and, in consideration of the benefits  

   provided to the child through adoption, I do relinquish all rights to the  

   child named in this document, it being my wish, intent, and purpose to  

   relinquish absolutely all control over the child. 
                                      2. 
      I hereby agree that the child is to be adopted and I do expressly waive  
   any other notice or service in any of the legal proceedings for the  
   adoption of the child. I understand that under Georgia law an agent  
   appointed by the court is required to conduct an investigation and render a  
   report to the court in connection with the legal proceeding for the legal  
   adoption of the child, and I hereby agree to cooperate fully with such  
   agent in the conduct of its investigation. 
                                      3. 
      I understand that I will receive a copy of this document after the  
   witness and I have signed it and it has been notarized. 
                                      4. 
      I understand that under Georgia law I have the unconditional right to a  
   four-day revocation period. I understand I may only revoke this surrender  
   by giving written notice, delivered in person or mailed by registered mail  
   or statutory overnight delivery, to                 (name and address of  
   child-placing agency representative, out-of-state licensed agency  
   representative, Department of Human Services representative, individual to  
   whom surrender is made or his or her agent, or petitioner's representative,  
   as applicable) within four days from the date of signing this document. I  
   understand that certified mail cannot be used for mail delivery of the  
   notice to revoke this surrender. I understand that the four days will be  
   counted consecutively beginning with the day immediately following the date  
   I sign this document; provided, however, that, if the fourth day falls on a  
   Saturday, Sunday, or legal holiday, then the last day on which this  
   surrender may be revoked will be the next day that is not a Saturday,  
   Sunday, or legal holiday. I understand that, if I deliver the notice to  
   revoke this surrender in person, it must be delivered to                  
   (name and address) not later than 5:00 P.M. eastern standard time or  
   eastern daylight time, whichever is applicable, on the fourth day. I  
   understand that I CANNOT revoke this surrender after that time. 
                                      5. 
      I understand that if I am not a resident of this state that I am  
   agreeing to be subject to the jurisdiction of the courts of Georgia for any  
   action filed in connection with the adoption of the child.  I agree to be  
   bound by a decree of adoption rendered as a result of this surrender of my  
   parental rights. 
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                                      6. 
      Furthermore, I hereby certify that I have not been subjected to any  
   duress or undue pressure in the execution of this document and I am signing  
   it freely and voluntarily. 
   This       day of         ,     . 
                                                                                
                                                    (Alleged biological father) 
                        
   Adult witness 
   Sworn to and subscribed 
   before me this      
   day of       ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 

 

O.C.G.A. §19-8-6 and 19-8-7 Adoption Surrender of Legal Parent:  

 
                             "SURRENDER OF RIGHTS                               
                          FINAL RELEASE FOR ADOPTION 
                         NOTICE TO PARENT OR GUARDIAN: 
      This is an important legal document and by signing it, you are  
   surrendering all of your rights to the child identified in this document,  
   so as to place the child for adoption.  Understand that you are signing  
   this document under oath and that if you knowingly and willfully make a  
   false statement in this document you will be guilty of the crime of false  
   swearing.  As explained below in paragraph 6, you have the right to revoke  
   this surrender within four days from the date you sign it. 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,                 (name of parent or guardian) who,  
   after having been sworn, deposes and says as follows: 
                                      1. 
      I, the undersigned, being mindful that my (male) (female) [circle one]  
   child, born                 (name of child) on                 (birthdate  
   of child) at      :      (A.M.) (P.M.) [circle one], should receive the  
   benefits and advantages of a good home, to the end that (she) (he) [circle  
   one] may be fitted for the requirements of life, consent to this surrender  
   of my parental rights. 
                                      2. 
      I, the undersigned,                 (relationship to child) of the  
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   rights to the child. I promise not to interfere in the management of the  

   child in any respect whatever; and, in consideration of the benefits  

   provided to the child through adoption, I do relinquish all rights to the  

   child named in this document, it being my wish, intent, and purpose to  

   relinquish absolutely all control over the child. 
                                      2. 
      I hereby agree that the child is to be adopted and I do expressly waive  
   any other notice or service in any of the legal proceedings for the  
   adoption of the child. I understand that under Georgia law an agent  
   appointed by the court is required to conduct an investigation and render a  
   report to the court in connection with the legal proceeding for the legal  
   adoption of the child, and I hereby agree to cooperate fully with such  
   agent in the conduct of its investigation. 
                                      3. 
      I understand that I will receive a copy of this document after the  
   witness and I have signed it and it has been notarized. 
                                      4. 
      I understand that under Georgia law I have the unconditional right to a  
   four-day revocation period. I understand I may only revoke this surrender  
   by giving written notice, delivered in person or mailed by registered mail  
   or statutory overnight delivery, to                 (name and address of  
   child-placing agency representative, out-of-state licensed agency  
   representative, Department of Human Services representative, individual to  
   whom surrender is made or his or her agent, or petitioner's representative,  
   as applicable) within four days from the date of signing this document. I  
   understand that certified mail cannot be used for mail delivery of the  
   notice to revoke this surrender. I understand that the four days will be  
   counted consecutively beginning with the day immediately following the date  
   I sign this document; provided, however, that, if the fourth day falls on a  
   Saturday, Sunday, or legal holiday, then the last day on which this  
   surrender may be revoked will be the next day that is not a Saturday,  
   Sunday, or legal holiday. I understand that, if I deliver the notice to  
   revoke this surrender in person, it must be delivered to                  
   (name and address) not later than 5:00 P.M. eastern standard time or  
   eastern daylight time, whichever is applicable, on the fourth day. I  
   understand that I CANNOT revoke this surrender after that time. 
                                      5. 
      I understand that if I am not a resident of this state that I am  
   agreeing to be subject to the jurisdiction of the courts of Georgia for any  
   action filed in connection with the adoption of the child.  I agree to be  
   bound by a decree of adoption rendered as a result of this surrender of my  
   parental rights. 
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                                      6. 
      Furthermore, I hereby certify that I have not been subjected to any  
   duress or undue pressure in the execution of this document and I am signing  
   it freely and voluntarily. 
   This       day of         ,     . 
                                                                                
                                                    (Alleged biological father) 
                        
   Adult witness 
   Sworn to and subscribed 
   before me this      
   day of       ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 

 

O.C.G.A. §19-8-6 and 19-8-7 Adoption Surrender of Legal Parent:  

 
                             "SURRENDER OF RIGHTS                               
                          FINAL RELEASE FOR ADOPTION 
                         NOTICE TO PARENT OR GUARDIAN: 
      This is an important legal document and by signing it, you are  
   surrendering all of your rights to the child identified in this document,  
   so as to place the child for adoption.  Understand that you are signing  
   this document under oath and that if you knowingly and willfully make a  
   false statement in this document you will be guilty of the crime of false  
   swearing.  As explained below in paragraph 6, you have the right to revoke  
   this surrender within four days from the date you sign it. 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,                 (name of parent or guardian) who,  
   after having been sworn, deposes and says as follows: 
                                      1. 
      I, the undersigned, being mindful that my (male) (female) [circle one]  
   child, born                 (name of child) on                 (birthdate  
   of child) at      :      (A.M.) (P.M.) [circle one], should receive the  
   benefits and advantages of a good home, to the end that (she) (he) [circle  
   one] may be fitted for the requirements of life, consent to this surrender  
   of my parental rights. 
                                      2. 
      I, the undersigned,                 (relationship to child) of the  
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   aforesaid child, do hereby surrender my rights to the child to  
                   (name of each individual to whom surrender is made) and  
   promise not to interfere in the management of the child in any respect  
   whatever;  and, in consideration of the benefits guaranteed by  
                   (name of each individual to whom surrender is made) in  
   providing for the child, I do relinquish all rights to the child named in  
   this document, it being my wish, intent, and purpose to relinquish  
   absolutely all parental control over the child. 
                                      3. 
      I hereby agree that                 (name of each individual to whom  
   surrender is made) may initiate legal proceedings for the legal adoption of  
   the child without further notice to me. I do, furthermore, expressly waive  
   any other notice or service in any of the legal proceedings for the  
   adoption of the child. 
                                      4. 
      I understand that under Georgia law an agent may be appointed by the  
   court to conduct an investigation and render a report to the court in  
   connection with the legal proceeding for the legal adoption of the child,  
   and I hereby agree to cooperate fully with such agent in the conduct of its  
   investigation. 
                                      5. 
      I understand that I will receive a copy of this document after the  
   witness and I have signed it and it has been notarized. 
                                      6. 
      I understand that under Georgia law I have the unconditional right to a  
   four-day revocation period. I understand I may only revoke this surrender  
   by giving written notice, delivered in person or mailed by registered mail  
   or statutory overnight delivery, to                 (name and address of  
   each individual to whom surrender is made or petitioner's representative,  
   as applicable) within four days from the date of signing this document. I  
   understand that certified mail cannot be used for mail delivery of the  
   notice to revoke this surrender. I understand that the four days will be  
   counted consecutively beginning with the day immediately following the date  
   I sign this document; provided, however, that, if the fourth day falls on a  
   Saturday, Sunday, or legal holiday, then the last day on which this  
   surrender may be revoked will be the next day that is not a Saturday,  
   Sunday, or legal holiday.  I understand that, if I deliver the notice to  
   revoke my surrender in person, it must be delivered to                  
   (name and address) not later than 5:00 P.M. eastern standard time or  
   eastern daylight time, whichever is applicable, on the fourth day.  I  
   understand that I CANNOT revoke this surrender after that time. 
                                      7. 
      I understand that if I am not a resident of this state that I am  
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   agreeing to be subject to the jurisdiction of the courts of Georgia for any  
   action filed in connection with the adoption of the child.  I agree to be  
   bound by a decree of adoption rendered as a result of this surrender of my  
   parental rights. 
                                      8. 
      Furthermore, I hereby certify that I have not been subjected to any  
   duress or undue pressure in the execution of this document and I am signing  
   it freely and voluntarily. 
   This       day of         ,     . 
                                                                                
                                                           (Parent or guardian) 
                        
   Adult witness 
   Sworn to and subscribed 
   before me this      
   day of       ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 
 

O.C.G.A. §19-8-4, 19-8-5, and 19-8-7 Pre-Birth Surrender of Biological, Not Legal, Father: 

 
                        "PRE-BIRTH SURRENDER OF RIGHTS                          
                          FINAL RELEASE FOR ADOPTION 
                     NOTICE TO ALLEGED BIOLOGICAL FATHER: 
      This is an important legal document and by signing it, you are  
   surrendering any and all of your rights to the child identified in this  
   document, so as to place the child for adoption.  You have the right to  
   wait to execute a PRE-BIRTH SURRENDER OF RIGHTS/FINAL RELEASE FOR ADOPTION  
   after the child is born, but by signing this document, you are electing to  
   surrender your rights prior to the birth of this child.  Understand that  
   you are signing this document under oath and that if you knowingly and  
   willfully make a false statement in this document you will be guilty of the  
   crime of false swearing.  As explained below in paragraph 6, you have the  
   right to revoke this pre-birth surrender within four days from the date you  
   sign it. 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,                 (name of alleged biological father)  
   who, after having been sworn, deposes and says as follows: 
                                      1. 
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   aforesaid child, do hereby surrender my rights to the child to  
                   (name of each individual to whom surrender is made) and  
   promise not to interfere in the management of the child in any respect  
   whatever;  and, in consideration of the benefits guaranteed by  
                   (name of each individual to whom surrender is made) in  
   providing for the child, I do relinquish all rights to the child named in  
   this document, it being my wish, intent, and purpose to relinquish  
   absolutely all parental control over the child. 
                                      3. 
      I hereby agree that                 (name of each individual to whom  
   surrender is made) may initiate legal proceedings for the legal adoption of  
   the child without further notice to me. I do, furthermore, expressly waive  
   any other notice or service in any of the legal proceedings for the  
   adoption of the child. 
                                      4. 
      I understand that under Georgia law an agent may be appointed by the  
   court to conduct an investigation and render a report to the court in  
   connection with the legal proceeding for the legal adoption of the child,  
   and I hereby agree to cooperate fully with such agent in the conduct of its  
   investigation. 
                                      5. 
      I understand that I will receive a copy of this document after the  
   witness and I have signed it and it has been notarized. 
                                      6. 
      I understand that under Georgia law I have the unconditional right to a  
   four-day revocation period. I understand I may only revoke this surrender  
   by giving written notice, delivered in person or mailed by registered mail  
   or statutory overnight delivery, to                 (name and address of  
   each individual to whom surrender is made or petitioner's representative,  
   as applicable) within four days from the date of signing this document. I  
   understand that certified mail cannot be used for mail delivery of the  
   notice to revoke this surrender. I understand that the four days will be  
   counted consecutively beginning with the day immediately following the date  
   I sign this document; provided, however, that, if the fourth day falls on a  
   Saturday, Sunday, or legal holiday, then the last day on which this  
   surrender may be revoked will be the next day that is not a Saturday,  
   Sunday, or legal holiday.  I understand that, if I deliver the notice to  
   revoke my surrender in person, it must be delivered to                  
   (name and address) not later than 5:00 P.M. eastern standard time or  
   eastern daylight time, whichever is applicable, on the fourth day.  I  
   understand that I CANNOT revoke this surrender after that time. 
                                      7. 
      I understand that if I am not a resident of this state that I am  
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   agreeing to be subject to the jurisdiction of the courts of Georgia for any  
   action filed in connection with the adoption of the child.  I agree to be  
   bound by a decree of adoption rendered as a result of this surrender of my  
   parental rights. 
                                      8. 
      Furthermore, I hereby certify that I have not been subjected to any  
   duress or undue pressure in the execution of this document and I am signing  
   it freely and voluntarily. 
   This       day of         ,     . 
                                                                                
                                                           (Parent or guardian) 
                        
   Adult witness 
   Sworn to and subscribed 
   before me this      
   day of       ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 
 

O.C.G.A. §19-8-4, 19-8-5, and 19-8-7 Pre-Birth Surrender of Biological, Not Legal, Father: 

 
                        "PRE-BIRTH SURRENDER OF RIGHTS                          
                          FINAL RELEASE FOR ADOPTION 
                     NOTICE TO ALLEGED BIOLOGICAL FATHER: 
      This is an important legal document and by signing it, you are  
   surrendering any and all of your rights to the child identified in this  
   document, so as to place the child for adoption.  You have the right to  
   wait to execute a PRE-BIRTH SURRENDER OF RIGHTS/FINAL RELEASE FOR ADOPTION  
   after the child is born, but by signing this document, you are electing to  
   surrender your rights prior to the birth of this child.  Understand that  
   you are signing this document under oath and that if you knowingly and  
   willfully make a false statement in this document you will be guilty of the  
   crime of false swearing.  As explained below in paragraph 6, you have the  
   right to revoke this pre-birth surrender within four days from the date you  
   sign it. 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,                 (name of alleged biological father)  
   who, after having been sworn, deposes and says as follows: 
                                      1. 
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      I, the undersigned, understand that I have been named by         , the  
   biological mother of the child expected to be born in        (city)         
   (county)        (state) on or about the      day of        (month),         
   (year), as the biological father or possible biological father of her  
   child. I further understand that the biological mother wishes to place this  
   child for adoption. 
                                      2. 
      To the best of my knowledge and belief, the child has not been born as  
   of the date I am signing this pre-birth surrender; however, if in fact the  
   child has been born, this surrender shall have the same effect as if it  
   were a surrender executed following the birth of the child. 
                                      3. 
      I understand that by signing this document I am not admitting that I am  
   the biological father of this child, but if I am, I hereby agree that  
   adoption is in this child's best interest.  I consent to adoption of this  
   child by any individual chosen by the child's legal mother or by any public  
   or private agency that places children without further notice to me.  I  
   expressly waive any other notice or service in any of the legal proceedings  
   for the adoption of the child.  I understand that I have the option to wait  
   until after the child is born to execute a surrender of my rights (with a  
   corresponding four-day right of revocation) and, further, that by executing  
   this document I am electing instead to surrender my rights before the  
   child's birth. 
                                      4. 
      I understand that signing this document does not fully and finally  
   terminate my rights and responsibilities until an order from a court of  
   competent jurisdiction terminating my rights or a final order of adoption  
   is entered.  I understand that if the child is not adopted after I sign  
   this document, legal proceedings can be brought to establish paternity, and  
   I may become liable for financial obligations related to the birth and  
   support of this child. 
                                      5. 
      I understand that I will receive a copy of this document after the  
   witness and I have signed it and it has been notarized. 
                                      6. 
      I understand that under Georgia law I have the unconditional right to a  
   four-day revocation period. I understand that I may only revoke this  
   pre-birth surrender by giving written notice, delivered in person or mailed  
   by registered mail or statutory overnight delivery, to                  
   (name and address of child-placing agency representative, out-of-state  
   licensed agency representative, Department of Human Services  
   representative, individual to whom surrender is made or his or her agent,  
   or petitioner's representative, as applicable) within four days from the  
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   date of signing this document.  I understand that certified mail cannot be  
   used for mail delivery of the notice to revoke this pre-birth surrender.  I  
   understand that the four days will be counted consecutively beginning with  
   the day immediately following the date I sign this document; provided,  
   however, that, if the fourth day falls on a Saturday, Sunday, or legal  
   holiday, then the last day on which this surrender may be revoked will be  
   the next day that is not a Saturday, Sunday, or legal holiday.  I  
   understand that, if I deliver the notice to revoke this surrender in  
   person, it must be delivered to                 (name and address) not  
   later than 5:00 P.M. eastern standard time or eastern daylight time,  
   whichever is applicable, on the fourth day.  I understand that I CANNOT  
   revoke this surrender after that time. 
                                      7. 
      If prior to my signing this pre-birth surrender I have registered on  
   Georgia's putative father registry then, if I do not revoke this surrender  
   within the time permitted, I waive the notice I would be entitled to  
   receive pursuant to Code Section 19-8-12 of the Official Code of Georgia  
   Annotated because of my registration on the putative father registry. 
                                      8. 
      I understand that if I am not a resident of this state that I am  
   agreeing to be subject to the jurisdiction of the courts of Georgia for any  
   action filed in connection with the adoption of the child.  I agree to be  
   bound by a decree of adoption rendered as a result of this surrender of my  
   parental rights. 
                                      9. 
      Furthermore, I hereby certify that I have not been subjected to any  
   duress or undue pressure in the execution of this document and I am signing  
   it freely and voluntarily. 
   This       day of         ,     . 
                                                                                
                                                    (Alleged biological father) 
                        
   Adult witness 
   Sworn to and subscribed 
   before me this      day of 
      ,      . 
              
                   
   Notary public (SEAL) 
   My commission expires:         ." 
 

O.C.G.A. §19-8-4, 19-8-5, and 19-8-7 Adoption Acknowledgment of Surrender of Rights: 
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      I, the undersigned, understand that I have been named by         , the  
   biological mother of the child expected to be born in        (city)         
   (county)        (state) on or about the      day of        (month),         
   (year), as the biological father or possible biological father of her  
   child. I further understand that the biological mother wishes to place this  
   child for adoption. 
                                      2. 
      To the best of my knowledge and belief, the child has not been born as  
   of the date I am signing this pre-birth surrender; however, if in fact the  
   child has been born, this surrender shall have the same effect as if it  
   were a surrender executed following the birth of the child. 
                                      3. 
      I understand that by signing this document I am not admitting that I am  
   the biological father of this child, but if I am, I hereby agree that  
   adoption is in this child's best interest.  I consent to adoption of this  
   child by any individual chosen by the child's legal mother or by any public  
   or private agency that places children without further notice to me.  I  
   expressly waive any other notice or service in any of the legal proceedings  
   for the adoption of the child.  I understand that I have the option to wait  
   until after the child is born to execute a surrender of my rights (with a  
   corresponding four-day right of revocation) and, further, that by executing  
   this document I am electing instead to surrender my rights before the  
   child's birth. 
                                      4. 
      I understand that signing this document does not fully and finally  
   terminate my rights and responsibilities until an order from a court of  
   competent jurisdiction terminating my rights or a final order of adoption  
   is entered.  I understand that if the child is not adopted after I sign  
   this document, legal proceedings can be brought to establish paternity, and  
   I may become liable for financial obligations related to the birth and  
   support of this child. 
                                      5. 
      I understand that I will receive a copy of this document after the  
   witness and I have signed it and it has been notarized. 
                                      6. 
      I understand that under Georgia law I have the unconditional right to a  
   four-day revocation period. I understand that I may only revoke this  
   pre-birth surrender by giving written notice, delivered in person or mailed  
   by registered mail or statutory overnight delivery, to                  
   (name and address of child-placing agency representative, out-of-state  
   licensed agency representative, Department of Human Services  
   representative, individual to whom surrender is made or his or her agent,  
   or petitioner's representative, as applicable) within four days from the  
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   date of signing this document.  I understand that certified mail cannot be  
   used for mail delivery of the notice to revoke this pre-birth surrender.  I  
   understand that the four days will be counted consecutively beginning with  
   the day immediately following the date I sign this document; provided,  
   however, that, if the fourth day falls on a Saturday, Sunday, or legal  
   holiday, then the last day on which this surrender may be revoked will be  
   the next day that is not a Saturday, Sunday, or legal holiday.  I  
   understand that, if I deliver the notice to revoke this surrender in  
   person, it must be delivered to                 (name and address) not  
   later than 5:00 P.M. eastern standard time or eastern daylight time,  
   whichever is applicable, on the fourth day.  I understand that I CANNOT  
   revoke this surrender after that time. 
                                      7. 
      If prior to my signing this pre-birth surrender I have registered on  
   Georgia's putative father registry then, if I do not revoke this surrender  
   within the time permitted, I waive the notice I would be entitled to  
   receive pursuant to Code Section 19-8-12 of the Official Code of Georgia  
   Annotated because of my registration on the putative father registry. 
                                      8. 
      I understand that if I am not a resident of this state that I am  
   agreeing to be subject to the jurisdiction of the courts of Georgia for any  
   action filed in connection with the adoption of the child.  I agree to be  
   bound by a decree of adoption rendered as a result of this surrender of my  
   parental rights. 
                                      9. 
      Furthermore, I hereby certify that I have not been subjected to any  
   duress or undue pressure in the execution of this document and I am signing  
   it freely and voluntarily. 
   This       day of         ,     . 
                                                                                
                                                    (Alleged biological father) 
                        
   Adult witness 
   Sworn to and subscribed 
   before me this      day of 
      ,      . 
              
                   
   Notary public (SEAL) 
   My commission expires:         ." 
 

O.C.G.A. §19-8-4, 19-8-5, and 19-8-7 Adoption Acknowledgment of Surrender of Rights: 
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                         "ACKNOWLEDGMENT OF SURRENDER                           
                                   OF RIGHTS 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,                 (name of parent, guardian, or alleged  
   biological father) who, after having been sworn, deposes and says as  
   follows: 

(A)  That I have read the accompanying (PRE-BIRTH SURRENDER OF  

      RIGHTS/FINAL RELEASE FOR ADOPTION) (SURRENDER OF RIGHTS/FINAL RELEASE  

      FOR ADOPTION) [circle one] relating to the child born            (name  

      of child), a (male) (female) [circle one] on            (birthdate of  

      child); 

(B)  That I understand that this is a full, final, and complete  

      surrender, release, and termination of all of my rights to the child; 

(C)  That I have chosen to retain the unconditional right to revoke  

      the surrender by giving written notice, delivered in person or mailed by  

      registered mail or statutory overnight delivery, to                  

      (name and address of child-placing agency or its representative,  

      out-of-state licensed agency or its representative, Department of Human  

      Services or its representative, individual to whom surrender is made or  

      his or her agent, or petitioner's representative, as applicable) within  

      four days from the date of signing the surrender and that after such  

      four-day revocation period I shall have no right to revoke the  

      surrender. I understand that certified mail cannot be used for mail  

      delivery of the notice to revoke the surrender of my rights.  I  

      understand that, if I deliver the notice to revoke my surrender in  

      person, it must be delivered to                 (name and address) not  

      later than 5:00 P.M. eastern standard time or eastern daylight time,  

      whichever is applicable, on the fourth day.  I understand that the four  

      days will be counted consecutively beginning with the day immediately  

      following the date I signed the surrender; provided, however, that, if  

      the fourth day falls on a Saturday, Sunday, or legal holiday, then the  

      last day on which the surrender may be revoked will be the next day that  

      is not a Saturday, Sunday, or legal holiday; 

(D)  That I have read the accompanying surrender of rights and  

      received a copy thereof; 
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(E)  That any and all questions regarding the effect of such surrender  

      and its provisions have been satisfactorily explained to me; 

(F)  That I have been given an opportunity to consult with an attorney  

      of my choice before signing of the surrender of my rights; and 

(G)  That the surrender of my rights has been knowingly,  

      intentionally, freely, and voluntarily made by me. 
   This       day of         ,     . 
                                                                                
                               (Parent, guardian, or alleged biological father) 
                        
   Adult witness 
   Sworn to and subscribed 
   before me this      day of 
      ,      . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 

 

O.C.G.A. §19-8-5, 19-8-6, and 19-8-7 Adoption Affidavit of Representative  
                         "AFFIDAVIT OF REPRESENTATIVE 
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,         , who, after having been sworn, deposes and  
   says as follows: 
         That my name is                                                      . 
         That my address is                                                   . 
         That prior to the execution of the accompanying SURRENDER OF  
      RIGHTS/FINAL RELEASE FOR ADOPTION by             , releasing and  
      surrendering all of (his) (her) [circle one] rights in a (male) (female)  
      [circle one] child born            (name of child) on             
      (birthdate of child) at      :      (A.M.) (P.M.) [circle one], I  
      reviewed with and explained to such individual all of the provisions of  
      the surrender of rights, and particularly the provisions which provide  
      that the surrender is a full surrender of all rights to the child. 
         That based on my review and explanation to such individual, it is my  
      opinion that such individual knowingly, intentionally, freely, and  
      voluntarily executed the SURRENDER OF RIGHTS/FINAL RELEASE FOR ADOPTION. 
                                                                                
                                            (Petitioner's representative or the 
                                               representative of the individual 
                                                         signing the surrender) 
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                         "ACKNOWLEDGMENT OF SURRENDER                           
                                   OF RIGHTS 
                                             
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,                 (name of parent, guardian, or alleged  
   biological father) who, after having been sworn, deposes and says as  
   follows: 

(A)  That I have read the accompanying (PRE-BIRTH SURRENDER OF  

      RIGHTS/FINAL RELEASE FOR ADOPTION) (SURRENDER OF RIGHTS/FINAL RELEASE  

      FOR ADOPTION) [circle one] relating to the child born            (name  

      of child), a (male) (female) [circle one] on            (birthdate of  

      child); 

(B)  That I understand that this is a full, final, and complete  

      surrender, release, and termination of all of my rights to the child; 

(C)  That I have chosen to retain the unconditional right to revoke  

      the surrender by giving written notice, delivered in person or mailed by  

      registered mail or statutory overnight delivery, to                  

      (name and address of child-placing agency or its representative,  

      out-of-state licensed agency or its representative, Department of Human  

      Services or its representative, individual to whom surrender is made or  

      his or her agent, or petitioner's representative, as applicable) within  

      four days from the date of signing the surrender and that after such  

      four-day revocation period I shall have no right to revoke the  

      surrender. I understand that certified mail cannot be used for mail  

      delivery of the notice to revoke the surrender of my rights.  I  

      understand that, if I deliver the notice to revoke my surrender in  

      person, it must be delivered to                 (name and address) not  

      later than 5:00 P.M. eastern standard time or eastern daylight time,  

      whichever is applicable, on the fourth day.  I understand that the four  

      days will be counted consecutively beginning with the day immediately  

      following the date I signed the surrender; provided, however, that, if  

      the fourth day falls on a Saturday, Sunday, or legal holiday, then the  

      last day on which the surrender may be revoked will be the next day that  

      is not a Saturday, Sunday, or legal holiday; 

(D)  That I have read the accompanying surrender of rights and  

      received a copy thereof; 
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(E)  That any and all questions regarding the effect of such surrender  

      and its provisions have been satisfactorily explained to me; 

(F)  That I have been given an opportunity to consult with an attorney  

      of my choice before signing of the surrender of my rights; and 

(G)  That the surrender of my rights has been knowingly,  

      intentionally, freely, and voluntarily made by me. 
   This       day of         ,     . 
                                                                                
                               (Parent, guardian, or alleged biological father) 
                        
   Adult witness 
   Sworn to and subscribed 
   before me this      day of 
      ,      . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 

 

O.C.G.A. §19-8-5, 19-8-6, and 19-8-7 Adoption Affidavit of Representative  
                         "AFFIDAVIT OF REPRESENTATIVE 
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,         , who, after having been sworn, deposes and  
   says as follows: 
         That my name is                                                      . 
         That my address is                                                   . 
         That prior to the execution of the accompanying SURRENDER OF  
      RIGHTS/FINAL RELEASE FOR ADOPTION by             , releasing and  
      surrendering all of (his) (her) [circle one] rights in a (male) (female)  
      [circle one] child born            (name of child) on             
      (birthdate of child) at      :      (A.M.) (P.M.) [circle one], I  
      reviewed with and explained to such individual all of the provisions of  
      the surrender of rights, and particularly the provisions which provide  
      that the surrender is a full surrender of all rights to the child. 
         That based on my review and explanation to such individual, it is my  
      opinion that such individual knowingly, intentionally, freely, and  
      voluntarily executed the SURRENDER OF RIGHTS/FINAL RELEASE FOR ADOPTION. 
                                                                                
                                            (Petitioner's representative or the 
                                               representative of the individual 
                                                         signing the surrender) 
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   Sworn to and subscribed 
   before me this       
   day of     ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 

 

O.C.G.A. §19-8-6 Adoption Parent Consent  
                   "PARENTAL CONSENT TO STEPPARENT ADOPTION 
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,            (name of parent) who, after having been  
   sworn, deposes and says as follows: 
      I, the undersigned, hereby consent that my spouse          (name of  
   spouse) adopt my (son) (daughter) [circle one],          (name of child),  
   whose date of birth is       , and in so doing I in no way relinquish or  
   surrender my parental rights to the child. I further acknowledge service of  
   a copy of the petition for adoption of the child as filed on behalf of my  
   spouse, and I hereby consent to the granting of the prayers of the petition  
   for adoption. I also waive all other and further service and notice of any  
   kind and nature in connection with the proceedings. 
   This          day of       ,     . 
                                                                                
                                                                       (Parent) 
   Sworn to and subscribed 
   before me this       
   day of     ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 

 

O.C.G.A. §19-8-4, 19-8-5, and 19-8-7 Adoption Identification of Biological Father 

: 
                         "NOTICE TO BIOLOGICAL MOTHER: 
      This is an important legal document which will enable the individual you  
   identify as the biological father of your unborn child to sign a pre-birth  
   surrender of his rights so as to place your child for adoption.  Understand  
   that you are signing this affidavit under oath and that the information you  
   provide will be held in strict confidence and will be used only in  
   connection with the adoption of your unborn child. 
   STATE OF GEORGIA 
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   COUNTY OF              
                   BIOLOGICAL MOTHER'S AFFIDAVIT IDENTIFYING                    
                     BIOLOGICAL FATHER OF HER UNBORN CHILD 
   Personally appeared before me, the undersigned officer duly authorized to  
administer oaths,         , who, after having been sworn, deposes and says as  
follows: 
      That my name is           . 
      That I am       years of age, having been born in the State of         ,  
      County of          on           . 
      That my social security number is           . 
      That I am currently pregnant with a (male) (female) (sex unknown)  
   [circle one] child who is expected to be born on          (due date of  
   child). 
      That the name of any alleged biological father is         , and his last  
   known address is           . 
      That I execute this affidavit so that any alleged biological father I  
   have identified above can be asked to sign a pre-birth surrender of his  
   rights to assist me in placing the child for adoption once the child is  
   born. 
      That I recognize that if I knowingly and willfully make a false  
   statement in this affidavit I will be guilty of the crime of false swearing. 
                                                                                
                                                            (Biological mother) 
   Sworn to and subscribed 
   before me this       
   day of     ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 

 

O.C.G.A. §19-8-4, 19-8-5, 19-8-6, and 19-8-7 Adoption Affidavit regarding Native American Heritage 
and Military Service  
                    "NOTICE TO BIOLOGICAL OR LEGAL FATHER: 
      This is an important legal document.  Understand that you are providing  
   this affidavit under oath and that if you knowingly and willfully make a  
   false statement in this affidavit you will be guilty of the crime of false  
   swearing. 
                                             
                 AFFIDAVIT REGARDING NATIVE AMERICAN HERITAGE                   
                             AND MILITARY SERVICE 
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
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   Sworn to and subscribed 
   before me this       
   day of     ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 

 

O.C.G.A. §19-8-6 Adoption Parent Consent  
                   "PARENTAL CONSENT TO STEPPARENT ADOPTION 
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  
   to administer oaths,            (name of parent) who, after having been  
   sworn, deposes and says as follows: 
      I, the undersigned, hereby consent that my spouse          (name of  
   spouse) adopt my (son) (daughter) [circle one],          (name of child),  
   whose date of birth is       , and in so doing I in no way relinquish or  
   surrender my parental rights to the child. I further acknowledge service of  
   a copy of the petition for adoption of the child as filed on behalf of my  
   spouse, and I hereby consent to the granting of the prayers of the petition  
   for adoption. I also waive all other and further service and notice of any  
   kind and nature in connection with the proceedings. 
   This          day of       ,     . 
                                                                                
                                                                       (Parent) 
   Sworn to and subscribed 
   before me this       
   day of     ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 

 

O.C.G.A. §19-8-4, 19-8-5, and 19-8-7 Adoption Identification of Biological Father 

: 
                         "NOTICE TO BIOLOGICAL MOTHER: 
      This is an important legal document which will enable the individual you  
   identify as the biological father of your unborn child to sign a pre-birth  
   surrender of his rights so as to place your child for adoption.  Understand  
   that you are signing this affidavit under oath and that the information you  
   provide will be held in strict confidence and will be used only in  
   connection with the adoption of your unborn child. 
   STATE OF GEORGIA 
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   COUNTY OF              
                   BIOLOGICAL MOTHER'S AFFIDAVIT IDENTIFYING                    
                     BIOLOGICAL FATHER OF HER UNBORN CHILD 
   Personally appeared before me, the undersigned officer duly authorized to  
administer oaths,         , who, after having been sworn, deposes and says as  
follows: 
      That my name is           . 
      That I am       years of age, having been born in the State of         ,  
      County of          on           . 
      That my social security number is           . 
      That I am currently pregnant with a (male) (female) (sex unknown)  
   [circle one] child who is expected to be born on          (due date of  
   child). 
      That the name of any alleged biological father is         , and his last  
   known address is           . 
      That I execute this affidavit so that any alleged biological father I  
   have identified above can be asked to sign a pre-birth surrender of his  
   rights to assist me in placing the child for adoption once the child is  
   born. 
      That I recognize that if I knowingly and willfully make a false  
   statement in this affidavit I will be guilty of the crime of false swearing. 
                                                                                
                                                            (Biological mother) 
   Sworn to and subscribed 
   before me this       
   day of     ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 

 

O.C.G.A. §19-8-4, 19-8-5, 19-8-6, and 19-8-7 Adoption Affidavit regarding Native American Heritage 
and Military Service  
                    "NOTICE TO BIOLOGICAL OR LEGAL FATHER: 
      This is an important legal document.  Understand that you are providing  
   this affidavit under oath and that if you knowingly and willfully make a  
   false statement in this affidavit you will be guilty of the crime of false  
   swearing. 
                                             
                 AFFIDAVIT REGARDING NATIVE AMERICAN HERITAGE                   
                             AND MILITARY SERVICE 
   STATE OF GEORGIA 
   COUNTY OF              
      Personally appeared before me, the undersigned officer duly authorized  



 
O.C.G.A. § 19-8-26 

  Page 18 of 19  

   to administer oaths,          (name of affiant) who, after having been  
   sworn, deposes and says as follows: 

1.  That my name is           . 

2.  That I am the (biological) (legal) [circle one] father of a (male)  

      (female) (sex unknown) [circle one] child (born) (yet to be born)  

      [circle one] in the State of         , County of          on           . 

3.  That I am       years of age, having been born in the State of  

              , County of          on           . 

4.  That my social security number is           . 

5.  That, to the best of my knowledge, I (am) (am not) [circle one] an  

      enrolled member of a federally recognized American Indian tribe, (am)  

      (am not) [circle one] a resident of an American Indian reservation, or  

(am)  (am not) [circle one] an Alaskan native.  If so: 

A.  The name of my American Indian tribe is           . 

B.  My registration or identification number is           . 

C.  The percentage of my American Indian blood is      percent. 

6.  That, to the best of my knowledge, a member of my family (is or  

      was) (is not or was not) [circle one] an enrolled member of a federally  

      recognized American Indian tribe, (is or was) (is not or was not)  

      [circle one] a resident of an American Indian reservation, or (is or  

      was) (is not or was not) [circle one] an Alaskan native.  If so: 

A.  The name of the American Indian tribe is           . 

B.  The percentage of my American Indian blood is      percent. 

C.  My relatives with American Indian or Alaskan native blood are   
                                                                               
                                                                              . 

D.  The name of the American Indian tribe is           . 

E.  The name of each enrolled member is           , and his or her  

         corresponding registration or identification number is         . 

7.  That I (am) (am not) [circle one] on active duty in a branch of  

      the United States armed forces.  If so: 

A.  The branch of my service is (Army) (Navy) (Marine) (Air Force)  

         (Coast Guard) [circle one]. 

B.  My rank is           . 

C.  My duty station is           . 

             D. Additional information regarding my military service is 
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                                                                              . 

8.  That I have received or been promised the following financial  

      assistance, either directly or indirectly, from whatever source, in  

      connection with the birth of the child and the child's placement for  

      adoption:                                                               . 

9.  That I recognize that if I knowingly and willfully make a false  

      statement in this affidavit I will be guilty of the crime of false  

      swearing. 
                                                                                
                                                   (Biological or legal father) 
   Sworn to and subscribed 
   before me this       
   day of     ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 
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   to administer oaths,          (name of affiant) who, after having been  
   sworn, deposes and says as follows: 

1.  That my name is           . 

2.  That I am the (biological) (legal) [circle one] father of a (male)  

      (female) (sex unknown) [circle one] child (born) (yet to be born)  

      [circle one] in the State of         , County of          on           . 

3.  That I am       years of age, having been born in the State of  

              , County of          on           . 

4.  That my social security number is           . 

5.  That, to the best of my knowledge, I (am) (am not) [circle one] an  

      enrolled member of a federally recognized American Indian tribe, (am)  

      (am not) [circle one] a resident of an American Indian reservation, or  

(am)  (am not) [circle one] an Alaskan native.  If so: 

A.  The name of my American Indian tribe is           . 

B.  My registration or identification number is           . 

C.  The percentage of my American Indian blood is      percent. 

6.  That, to the best of my knowledge, a member of my family (is or  

      was) (is not or was not) [circle one] an enrolled member of a federally  

      recognized American Indian tribe, (is or was) (is not or was not)  

      [circle one] a resident of an American Indian reservation, or (is or  

      was) (is not or was not) [circle one] an Alaskan native.  If so: 

A.  The name of the American Indian tribe is           . 

B.  The percentage of my American Indian blood is      percent. 

C.  My relatives with American Indian or Alaskan native blood are   
                                                                               
                                                                              . 

D.  The name of the American Indian tribe is           . 

E.  The name of each enrolled member is           , and his or her  

         corresponding registration or identification number is         . 

7.  That I (am) (am not) [circle one] on active duty in a branch of  

      the United States armed forces.  If so: 

A.  The branch of my service is (Army) (Navy) (Marine) (Air Force)  

         (Coast Guard) [circle one]. 

B.  My rank is           . 

C.  My duty station is           . 

             D. Additional information regarding my military service is 
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                                                                              . 

8.  That I have received or been promised the following financial  

      assistance, either directly or indirectly, from whatever source, in  

      connection with the birth of the child and the child's placement for  

      adoption:                                                               . 

9.  That I recognize that if I knowingly and willfully make a false  

      statement in this affidavit I will be guilty of the crime of false  

      swearing. 
                                                                                
                                                   (Biological or legal father) 
   Sworn to and subscribed 
   before me this       
   day of     ,     . 
                   
   Notary public (SEAL) 
   My commission expires:         ." 
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I.  INTRODUCTION OF  JUDGES FROM COURT OF APPEALS 

A. PRESIDING JUDGE ANNE ELIZABETH BARNES. 

In January 1, 1999, Presiding Judge Anne Elizabeth Barnes took office on the 

bench of the Court of Appeals of Georgia.  She was the first woman to be elected in a 

statewide judicial race without having been first appointed to the bench.  In 2016, she 

won re-election to a fourth term.  She is a graduate of the DeKalb County Public School 

System, Georgia State University, and the University of Georgia School of Law.  In 2004, 

she earned her Master of Laws in the Judicial Process from the University of Virginia.   

Included in her many contributions to her profession and her community, 

Presiding Judge Barnes has served on the Board of Directors of the Georgia Court 

Appointed Special Advocates for Children (CASA) since 2011.  She has also served on the 

Truancy Intervention Project’s Early Intervention Program.   

The Atlanta Bar Association awarded Judge Barnes the Romae Turner Powell 

Judicial Service Award.  She has also been recognized for her service by the DeKalb 

County Bar Association, the Women in the Profession Committee of the Atlanta Bar 

Association, the Young Lawyers Division of the State Bar of Georgia, and Justice Served. 

B.  PRESIDING JUDGE SARA L. DOYLE. 

Presiding Judge Sara L. Doyle was elected to the Georgia Court of Appeals in 

December, 2008.  In 2014, she was elected to her second six-year term, and on July 1, 

2015, she assumed duty as Chief Judge, a position she held for two years. 

Judge Doyle graduated from the University of Florida with a Bachelor’s Degree in 

Business Administration, thereafter graduating Cum Laude from the Walter F. George 

School of Law at Mercer University.  Just before her election to the Court of Appeals, she 
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I.  INTRODUCTION OF  JUDGES FROM COURT OF APPEALS 

A. PRESIDING JUDGE ANNE ELIZABETH BARNES. 

In January 1, 1999, Presiding Judge Anne Elizabeth Barnes took office on the 

bench of the Court of Appeals of Georgia.  She was the first woman to be elected in a 

statewide judicial race without having been first appointed to the bench.  In 2016, she 
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she earned her Master of Laws in the Judicial Process from the University of Virginia.   

Included in her many contributions to her profession and her community, 

Presiding Judge Barnes has served on the Board of Directors of the Georgia Court 

Appointed Special Advocates for Children (CASA) since 2011.  She has also served on the 

Truancy Intervention Project’s Early Intervention Program.   

The Atlanta Bar Association awarded Judge Barnes the Romae Turner Powell 

Judicial Service Award.  She has also been recognized for her service by the DeKalb 

County Bar Association, the Women in the Profession Committee of the Atlanta Bar 

Association, the Young Lawyers Division of the State Bar of Georgia, and Justice Served. 

B.  PRESIDING JUDGE SARA L. DOYLE. 

Presiding Judge Sara L. Doyle was elected to the Georgia Court of Appeals in 

December, 2008.  In 2014, she was elected to her second six-year term, and on July 1, 

2015, she assumed duty as Chief Judge, a position she held for two years. 

Judge Doyle graduated from the University of Florida with a Bachelor’s Degree in 

Business Administration, thereafter graduating Cum Laude from the Walter F. George 

School of Law at Mercer University.  Just before her election to the Court of Appeals, she 
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was an equity partner with the national law firm of Holland & Knight, LLP where her 

practice focused on education issues. 

Judge Doyle has held positions of leadership in several bar associations.  To 

name only a few, she has served as President of the Lawyers Club of Atlanta.  In 2013, 

she earned the Atlanta Bar’s Professionalism Award.  In the State Bar of Georgia, Judge 

Doyle has served as a member and Chair of the Law-Related Education Committee, a fee 

dispute arbitrator, and Chair of the Commission on the Unlicensed Practice of Law.  She 

has served on the Executive Board of the Gate City Bar Association.  She is District 

Director for the National Association of Women Judges. 

In the Appellate Courts, Judge Doyle is involved in the Judicial Council of 

Georgia.  She chaired the Strategic Plan Implementation Committee and the Court 

Reporting Matters Committee.  In October, 2015, Judge Doyle joined the Board of 

Trustees of Mercer University.  She is a Master and a member of the Executive Board of 

the Lamar Inn of Court associated with Emory University School of Law.   

C.   PRESIDING JUDGE CHRISTOPHER J. MCFADDEN. 

Presiding Judge Christopher J. McFadden was elected to the Court of Appeals in 

November, 2010 and re-elected in 2016.  He is a graduate of Oglethorpe University and 

the University of Georgia School of Law.  Before joining the Court, he built an admirable 

reputation as a first-rate appellate lawyer, presenting a number of family law issues to 

our Appellate Courts.   

Judge McFadden served for more than six years on the State Bar of Georgia’s 

Committee on the Judiciary.  He presently serves on the Executive Committee Appellate 

Judge’s Conference of the American Bar Association.  He is a member of the Board of 

Trustees of Institute of Continuing Judicial Education of Georgia. 

 

3 

Judge McFadden co-authored the book, Georgia Appellate Practice, which he 

continues to update each year.  

II.  HISTORY OF THE GEORGIA COURT OF APPEALS 

A.  CREATION 

 In 1906, the voters of Georgia approved a Constitutional Amendment to create a 

three-judge Court of Appeals.  Until 1916, there was no provision for appeal from any 

decision of the Court of Appeals.  This created the problem of conflicts arising between 

the rulings of the Court of Appeals and the Georgia Supreme Court.  And, the workload 

of both Courts continued to steadily increase.  In 1916, the Legislature remedied these 

problems by approving a Constitutional Amendment which: 

 (a) Enlarged the subject matter of the Court of Appeals and limited that of the 

Supreme Court; and 

 (b) Created an additional three-judge division of the Court of Appeals, 

providing that all appeals of criminal cases be heard in one three-Judge panel and the 

remaining civil cases be divided so as to equalize their work. 

B. CONTINUED GROWTH 

 In 1960, the Legislature increased the size of the Court to seven Judges, then to 

nine Judges in three divisions in 1961.  The requirement for all criminal cases to be 

heard in one division was repealed in 1967.   

 In 1989, Governor Roy Barnes signed a bill which increased the number of 

Judges from nine to twelve.  The Court now has fifteen Judges who serve in five 

divisions. 

III.  WORKLOAD 

 The Court of Appeals is busy.  The incoming caseload for 2017 was 2,428 cases. 
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 Dispositions were entered in 2,188 direct appeals in civil and criminal cases.  

There were 634 published opinions – just in the direct appeals. 

 Of the total of 835 Applications for Discretionary Appeal in civil and criminal 

cases, the Court of Appeals granted 38% of the applications.  That is a total of 318 cases, 

including the interlocutory and discretionary appeals.  

 The Court of Appeals granted 41.4% of the 70 emergency motions filed.  

 Comparing the workload of the Georgia Court of Appeals to that of appellate 

courts in other states is difficult because of differences in jurisdiction and procedures 

among the 41 States, plus Puerto Rico, which have intermediate appellate courts.  But, 

to give you an idea:  Georgia is the eighth most populous state.  Ohio is seventh.  

Michigan is ninth. Ohio has 69 Judges in 12 district courts.  Michigan has 28 Judges in 4 

districts. 

 Clearly, the Georgia Court of Appeals is one of the busiest appellate courts in the 

United States.   

IV.  JURISDICTION 

A.  2017:  EXPANSION OF SUBJECT MATTER 

 On January 1, 2017, Article VI, Section VI, Paragraph II was amended to lessen 

the exclusive Appellate jurisdiction of the Supreme Court of Georgia.  The effect was to 

grant to the Court of Appeals statewide appellate jurisdiction of all cases except those 

involving constitutional questions, murder, and Habeas Corpus cases where original 

appellate jurisdiction lies with the Supreme Court.  Divorce and alimony cases were 

included in this broad expansion of jurisdiction of the Court of Appeals.  The Court of 

Appeals now has appellate jurisdiction over cases involving divorce and alimony. 

 

 

5 

B.  APPEALS BY RIGHT/BY DISCRETIONARY APPLICATION 

 O.C.G.A. §5-6-35 lists the classes of cases in which the appeal must be 

commenced by application for discretionary review.    Divorce and alimony cases are 

included in the cases which must proceed by discretionary application. 

 However, O.C.G.A. §5-6-34(11) provides for direct appeals in -  

  (11)  All judgments or orders in child custody cases awarding, refusing 
 to change, or modifying child custody or holding or declining to hold persons in 
 contempt of such child custody judgment or orders; 

V.  RECENT CHANGES IN THE RULES OF THE COURT OF APPEALS  

RELATED TO THREE-JUDGE PANELS 

 Georgia Court of Appeals Rule 33 deals with the number of Judges assigned to a 

case.  Several changes to Rule 33 became effective on 12/4/2017.   

A.  NUMBER OF JUDGES ASSIGNED TO A CASE:  RULE 33.1 

RULE 33.1.  Number of Judges. 

 A case will be heard and determined by a single division of the Court, 
except when the case is approved to receive en banc consideration by all 
nondisqualified judges of the Court. See OCGA § 15-3-1 (c) (2) 
(authorizing the Court of Appeals to provide by rule for certain cases to 
be heard and determined by more than a single division). 

 
 So, effective 12/4/2017, Rule 33.1 provides that a case will be heard and 

determined by a single three-Judge division of the Court, except when the Court has 

approved the case for en banc consideration.   

B.  NUMBER OF JUDGES NEEDED TO ESTABLISH PRECEDENT:  RULE 33.2 

RULE 33.2.  Judgment as Precedent. 

 (a) (1)  If an appeal is decided by a division of this Court, a published 
opinion in which all three panel judges fully concur is binding precedent. 
An opinion is physical precedent only (citable as persuasive, but not 
binding, authority), however, with respect to any portion of the published 
opinion in which any of the panel judges concur in the judgment only, 
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concur specially without a statement of agreement with all that is said in 
the majority opinion, or dissent. 

 
 (2)  If an appeal is decided by this Court sitting en banc, an opinion, or 

portion of an opinion, in which a majority of participating judges fully 
concur is binding precedent. An opinion is physical precedent only 
(citable as persuasive, but not binding, authority), however, with respect 
to any portion of the published opinion in which concurrences in the 
judgment only, special concurrences without a statement of agreement 
with all that is said, or dissent result in a full concurrence by fewer than a 
majority of the participating judges in that portion of the opinion.   

 
 The opinion of a case that is physical precedent shall be marked as such 

when it is cited. 
 Current Court of Appeals Rule 33.2 became effective on 12/4/2017.  Before 1996, 

if one of the Judges on a three-judge panel dissented or refused to join the opinion, then 

the case was decided en banc (by the whole Court). 

 After 1996, if one of the Judges on the three-judge panel dissented, then the case 

was decided by seven Judges, including the assigned division, the next division in 

succession, and the seventh Judge. 

 New Rule 33.2 provides that effective as of 12/4/2017,  

 (a) A published opinion in which all three panel Judges fully concur is binding 

precedent.  

 (b) However, an opinion is physical precedent only (citable as persuasive, but 

not binding, authority), in any case in which and of the panel Judges -  

  (i) Concur in judgment only; or 

  (ii) Concur specially without a statement of agreement with all that is  

   said in the majority opinion; or 

  (iii) Dissent. 

 If an appeal is decided by the Court sitting en banc, an opinion, or a portion of an 

opinion, in which a majority of participating judges fully concur is binding precedent.  

 

7 

C.   NUMBER OF JUDGES NEEDED TO OVERRULE PRECEDENT: 
OCGA § 15-3-1 (d) AND RULE 33.3 

 
  OCGA § 15-3-1 (d) provides as follows: 
 

Number of Judges:  Chief Judge; Divisions; How a Case is Heard; 
Overruling of Previous Decisions; Quorum, Oral Arguments, Assistance 
by the Judges 

* * * 
 (d) Decisions as Precedent.  The Court of Appeals shall 
provide by rule for the establishment of precedent and the manner in 
which prior decisions of the Court may be overruled.   
 
Rule 33.3 implements the statute which allows establishment of precedent 
according to Rule of the Court of Appeals. 
 

RULE 33.3.  Cases Overruling Precedent.  
 Prior decisions of the Court may be overruled by a single division of the 

Court after consultation with the other non-disqualified judges on the 
Court, provided the decision of the division is unanimous. Otherwise, 
prior decisions of the Court may be overruled after en banc consideration 
of all non-disqualified judges of the Court by a majority of the 
participating judges. See OCGA § 15-3-1 (d) (authorizing the Court of 
Appeals to provide by rule the manner in which prior decisions of the 
Court may be overruled). 

 
 Rule 33.3 states that a single division of the Court may overrule prior decisions of 

the Court –  

 (a) After consultation with other non-disqualified judges of the Court; and 

 (b) Provided that the decision of the division is unanimous. 

 Otherwise, prior decisions of the Court may be overruled after en banc 

consideration by all the non-disqualified judges of the Court by a majority of the 

participating judges. 

VI.  MOTIONS FOR NEW TRIAL 
 

 It will be necessary for the Appellant to include the transcript of proceedings 

from the trial court in the record presented to the Court of Appeals.  O.C.G.A. §5-6-35 

requires that applications for review in the Court of Appeals be filed with the Clerk of 
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the Court of Appeals within thirty days of the entry of the Order in the trial court.  

However, O.C.G.A. §5-6-35(d) provides as follows: 

  “When a motion for new trial….has been filed, the application shall be  
  filed within thirty days after the entry of the Order granting, overruling,  
  or otherwise finally disposing of the motion”. 
 
 So, to allow the court reporter adequate time to prepare the transcript, the 

Appellant will likely file a motion for new trial which, while pending, will hopefully allow 

the court reporter sufficient time to prepare the transcript of the trial.   

 Additionally, remember the differences in the Standard of Review between the 

trial court and the appellant court.  With the Motion for New Trial, you will be able to 

argue that the decision of the trial court is against “the weight of the evidence”.  In the 

trial court, especially in domestic relations matters, the Standard of Review will 

frequently be “any evidence”.   

 Lewis v. Lewis, 316 Ga. App. 67; 728 SE2d 741 (2012) 

VII.  APPLICATIONS FOR DISCRETIONARY REVIEW 
 

 In domestic relations practice, the decision of many issues is left to the sound 

discretion of the trial court.  An abuse of discretion occurs where the ruling by the trial 

court is unsupported by any evidence of record or that the ruling misstates and 

misapplies relevant law.   

VIII.  EMERGENCY MOTIONS 

RULE 40(B). 

RULE 40(B) allows the Court to “issue such Orders or give such direction to the trial 

court as may be necessary to preserve jurisdiction of an appeal or to prevent the 

contested issue from becoming moot.  This power shall be exercised sparingly”. 

 

 

9 

IX.  ORAL ARGUMENT 

RULE 28.  Oral Argument. 

(a) Request and Time. 

 (1)  Unless expressly ordered by the Court, oral argument is never 
mandatory and argument may be submitted by briefs only. A case may 
be placed on the calendar for oral argument only if the Court grants the 
request of either party. Oral argument is not permitted for applications 
or motions. 

 
 (2)  A request for oral argument shall be filed as a motion within 20 

days from the date the case is docketed in this Court. An extension of time 
to file brief and enumeration of errors does not extend the time to request 
oral argument. 

 
 (3)  The request for oral argument must be a separate document, filed 

with the Clerk, certifying that opposing counsel has been notified of the 
request and that opposing counsel desires, or does not desire, to argue 
orally. The request shall identify the counsel who would argue, and any 
change of counsel shall be communicated to the Clerk as soon as 
practicable. 

 
 (4)  A request shall contain a brief statement describing specifically 

how the decisional process will be significantly aided by oral argument. 
The request should be self-contained and should convey the specific 
reason or reasons oral argument would be beneficial to the Court. 
Counsel should not assume the brief or the record will be considered in 
ruling on the request for oral argument. 
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PANEL:
JUDGES FROM THE GEORGIA 

COURT OF APPEALS

Presiding Judge Anne Elizabeth Barnes
Presiding Judge Sara L. Doyle

Presiding Judge Christopher J. McFadden

Moderated by:  Stephen C. Steele 
of Moore Ingram Johnson & Steele for 

AAML/ICLE Seminar, 11/30/18

1

� First woman to be elected to Court of Appeals of Georgia on
January 1, 1999 without having first been appointed to the
bench.

� Graduate of DeKalb County Public School System, Georgia
State University, University of Georgia School of Law, and the
University of Virginia with Master of Laws in the Judicial
Process

� Served on the Board of Directors of the Georgia Court
Appointed Special Advocates for Children (CASA) since 2011.

� Awarded the Romae Turner Powell Judicial Service Award by
the Atlanta Bar Association. Member of DeKalb County Bar
Association, the Women in Profession Committee of the
Atlanta Bar Association, the Young Lawyers Division of the
State Bar of Georgia, and Justice Served.

A.  PRESIDING JUDGE ANNE ELIZABETH BARNES

2

2

B.  PRESIDING JUDGE SARA L. DOYLE

� Elected to Georgia Court of Appeals in December, 2008.  In 2014, elected to 
her second six-year term, and on July 1, 2015, assumed duty as Chief Judge, 
a position she held for two years

� Graduated from the University of Florida with a Bachelor’s Degree in 
Business Administration, thereafter graduating from Walter F. George 
School of Law at Mercer University

� Former equity partner with Holland & Knight, LLP where her practice 
focused on education issues

� Served as President of the Lawyers Club of Atlanta. Earned the Atlanta Bar’s 
Professionalism Award in 2013. District Director for the National 
Association of Women Judges

� Joined Board of Trustees of Mercer University in October, 2015

C.  PRESIDING JUDGE CHRISTOPHER J. MCFADDEN

� Elected to Court of Appeals in November, 2010 and re- election
in 2016.

� Graduate of Oglethorpe University and University of Georgia
School of Law.

� Private practice, sole practitioner who has handled numerous
domestic relations issues on appeal.

� Presently serves on Executive Committee Appellate Judge’s
Conference of the American Bar Association.

� Member of Board of Trustees of Institute of Continuing Judicial
Education of Georgia.

� Co-author of Georgia Appellate Practice.

3
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� First woman to be elected to Court of Appeals of Georgia on
January 1, 1999 without having first been appointed to the
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Process
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Appointed Special Advocates for Children (CASA) since 2011.

� Awarded the Romae Turner Powell Judicial Service Award by
the Atlanta Bar Association. Member of DeKalb County Bar
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Atlanta Bar Association, the Young Lawyers Division of the
State Bar of Georgia, and Justice Served.

A.  PRESIDING JUDGE ANNE ELIZABETH BARNES

2

2

B.  PRESIDING JUDGE SARA L. DOYLE

� Elected to Georgia Court of Appeals in December, 2008.  In 2014, elected to 
her second six-year term, and on July 1, 2015, assumed duty as Chief Judge, 
a position she held for two years

� Graduated from the University of Florida with a Bachelor’s Degree in 
Business Administration, thereafter graduating from Walter F. George 
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� Former equity partner with Holland & Knight, LLP where her practice 
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� Served as President of the Lawyers Club of Atlanta. Earned the Atlanta Bar’s 
Professionalism Award in 2013. District Director for the National 
Association of Women Judges

� Joined Board of Trustees of Mercer University in October, 2015

C.  PRESIDING JUDGE CHRISTOPHER J. MCFADDEN
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� Presently serves on Executive Committee Appellate Judge’s
Conference of the American Bar Association.

� Member of Board of Trustees of Institute of Continuing Judicial
Education of Georgia.
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II.  
HISTORY OF THE 

GEORGIA COURT OF APPEALS
A.  CREATION

1.  Created in 1906.

2. No appeal from the Court of Appeals 
until 1916.

5

Constitutional Amendment in 1916:

(a) Enlarged the subject matter of the   
Court of Appeals and limited that of the 
Supreme Court; and

(b) Created an additional three-judge 
division of the Court of Appeals, providing 
that all appeals of criminal cases be heard 
in one three-Judge panel and the remaining 
civil cases be divided so as to equalize their 
work.

6

4

B. CONTINUED GROWTH
� 1960 - increased the number of Judges to 7;

� 1961 – increased the number of Judges to 9 in 3
divisions;

� 1967 – repealed the requirement for all criminal cases
to be heard in one division;

� 1989 – increased the number of Judges from 9 to 12;

� Currently, there are 15 Judges who serve in 5 divisions.

7

� The Court of Appeals is busy. The incoming caseload for 2017 was 2,428
cases.

� Dispositions were entered in 2,188 direct appeals in civil and criminal
cases. There were 636 published opinions – just in the direct appeals.

� Of the total of 835 Applications for Discretionary Appeal in civil and
criminal cases, the Court of Appeals granted 38% of the applications.
That is a total of 317 cases, including the interlocutory and discretionary
appeals.

� The Court of Appeals granted 41.4% of the 70 emergency motions filed.

� Georgia is the 8th most populous state that has a single intermediate
appellate court; Ohio is 7th; Michigan is 9th.

� Ohio has 69 appellate Judges in 12 districts. Michigan has 28 appellate
Judges in 4 districts.

III.  WORKLOAD

8
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O.C.G.A. §15-3-3.1 became effective as of 1/1/2017, providing that the Court of
Appeals rather than the Supreme Court has appellate jurisdiction in the
following classes of cases:

1. Cases involving title to land;

2. All equity cases, except those cases concerning proceedings in which a sentence
of death was imposed or could be imposed and those cases concerning the
execution of a sentence of death;

3. All cases involving wills;

4. All cases involving extraordinary remedies, except those cases concerning
proceedings in which a sentence of death was imposed or could be imposed and
those cases concerning the execution of a sentence of death;

5. All divorce and alimony cases; and

6. All other cases not reserved to the Supreme Court or conferred on other courts.

A.  2017:  EXPANSION OF SUBJECT MATTER

9

Divorce and alimony cases are included in those cases listed in
O.C.G.A. §5-6-35 which must proceed by discretionary
application.

However, O.C.G.A. §5-6-34(11) provides for direct appeals in –

(11) All judgments or orders in child custody
cases awarding, refusing to change, or
modifying child custody or holding or
declining to hold persons in contempt of

such child custody judgment or orders;

B.  
APPEALS BY RIGHT/BY 

DISCRETIONARY APPLICATION

10

6

V. 

RECENT CHANGES IN THE 
RULES OF THE 

COURT OF APPEALS 
RELATED TO 

THREE-JUDGE PANELS

Georgia Court of Appeals Rule 33 deals with the
number of Judges assigned to a case. Several changes
to Rule 33 became effective on 12/4/2017.

11

RULE 33.1.  Number of Judges.

A case will be heard and determined by a single 
division  of the Court, except when the case is 
approved to receive en banc consideration by 
all  non-disqualified judges of the Court. See  
OCGA § 15-3-1 (c) (2) (authorizing the Court 
of Appeals to provide by rule for certain cases to 
be heard and determined by more than a single 
division).

So, effective 12/4/2017, Rule 33.1 provides that a case will be heard and 
determined by a single three-Judge division of the Court, except when 
the Court has approved the case for en banc consideration. 

A.  RULE 33.1

12
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B.  RULE 33.2

RULE 33.2. Judgment as Precedent.

(a) (1) If an appeal is decided by a division of
this Court, a published opinion in which all three
panel judges fully concur is binding precedent. An
opinion is physical precedent only (citable as
persuasive, but not binding, authority), however,
with respect to any portion of the published opinion
in which any of the panel judges concur in the
judgment only, concur specially without a statement
of agreement with all that is said in the majority
opinion, or dissent.

13

(2) If an appeal is decided by this Court sitting en
banc, an opinion, or portion of an opinion, in which a
majority of participating judges fully concur is binding
precedent. An opinion is physical precedent only (citable
as persuasive, but not binding, authority), however, with
respect to any portion of the published opinion in which
concurrences in the judgment only, special concurrences
without a statement of agreement with all that is said, or
dissent result in a full concurrence by fewer than a
majority of the participating judges in that portion of the
opinion.

The opinion of a case that is physical precedent
shall be marked as such when it is cited.

14

8

CUR R ENT COUR T OF APPEALS R ULE 33. 2
BECAM E EFFECTIVE ON 12/4/2017 . BEFOR E
19 9 6, IF ONE OF THE JUDGES ON A THR EE-
JUDGE PANEL DISSENTED OR R EFUSED TO
JOIN THE OPINION, THEN THE CASE WAS
DECIDED EN BANC (BY THE WHOL E
COUR T).

After 1996, if one of the Judges on the three-judge
panel dissented, then the case was decided by seven
Judges, including the assigned division, the next
division in succession, and the seventh Judge.

15

New Rule 33.2 provides that effective
as of 12/4/2017,

(a) A published opinion in which all three panel Judges
fully concur is binding precedent.

(b) However, an opinion is physical precedent only
(citable as persuasive, but not binding, authority),
in any case in which any of the panel Judges –

(i) Concur in judgment only; or

(ii) Concur specially without a statement of
agreement with all that is said in the majority
opinion; or

(iii)Dissent.

16
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If an appeal is decided by the Court sitting
en banc, an opinion, or a portion of an
opinion, in which a majority of
participating judges fully concur is binding
precedent.

17

QUESTION FOR THE PANEL

The term physical precedent appears to be
unique to Georgia. A physical precedent is
“persuasive, but not binding” authority.

1. What is your interpretation of “persuasive, but not
binding”?

18

10

OCGA § 15-3-1 (d) provides as follows:

Number of Judges:  Chief Judge; Divisions; How a Case is Heard; 
Overruling of Previous Decisions; Quorum, Oral Arguments, 
Assistance by the Judges

* * *

(d) Decisions as Precedent. The Court of Appeals shall
provide by rule for the establishment of precedent and the manner
in which prior decisions of the Court may be overruled.

Rule 33.3 implements the statute which allows establishment of 
precedent according to Rule of the Court of Appeals.

C.  OCGA § 15-3-1 (d) AND RULE 33.3

19

RULE 33.3 
Cases Overruling Precedent.

Prior decisions of the Court may be overruled by a
single division of the Court after consultation with the
other non-disqualified judges on the Court, provided
the decision of the division is unanimous. Otherwise,
prior decisions of the Court may be overruled after en
banc consideration of all non-disqualified judges of
the Court by a majority of the participating judges.
See OCGA § 15-3-1 (d) (authorizing the Court of
Appeals to provide by rule the manner in which prior
decisions of the Court may be overruled).

20
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(a)    Rule 33.3 states that a single division of the
Court  may overrule prior decisions of the Court 
– after consultation with other non-disqualified 
judges of the Court; and

(b)     Provided that the decision of the division 
is unanimous.

Otherwise, prior decisions of the Court may be overruled
after en banc consideration by all the non-disqualified
judges of the Court by a majority of the participating
judges.

21

1.  Does the Court have a procedure for such a 
“consultation with the other non-disqualified Judges 
on the Court?

QUESTIONS FOR THE PANEL

2.  Does Rule 33.3 require consultation with all other 
non-disqualified judges on the Court?

3.  If there has been a consultation with all the other 
judges, as required by Rule 33.3, would you expect 
there to be en banc consideration – or do you think 
that the matter will have already been decided, as a 
practical matter?

4.  Does the use of electronic files and absence of paper 
balloting figure into this procedure for consultation 
with other non-disqualified judges?

22

12

1.    So, it looks like en banc consideration would be appropriate 
where there is a 2-1 decision by a panel (which generates 
physical precedent only) or where a litigant is asking the 
Court to overrule precedent.

2.   Who decides whether en banc consideration is granted?

3. How is technology helpful in the Court’s deciding
whether or not en banc consideration will be granted?

23

VI. MOTIONS FOR NEW TRIAL

� O.C.G.A. §5-6-35 requires that applications for review in the
Court of Appeals be filed with the Clerk of the Court of
Appeals within thirty days of the entry of the Order in the
trial court.

� However, O.C.G.A. §5-6-35(d) states: “When a motion for
new trial….has been filed, the application shall be filed
within thirty days after the entry of the Order granting,
overruling, or otherwise finally disposing of the motion”.

24
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1. Related to preparation of the transcript,
what is the practical reason for filing a Motion
for New Trial?

2.  Discuss the potential importance of the 
Standard of Review in the trial court, 
compared with the Standard of Review in the 
Court of Appeals.

QUESTIONS FOR THE PANEL

25

VII.  

APPLICATIONS FOR 

DISCRETIONARY REVIEW

The Any Evidence Standard 

26

14

QUESTION FOR THE PANEL

1.  What tips can you provide specific to lawyers 
practicing domestic relations in preparing 
applications for discretionary review?

27

VIII.  EMERGENCY MOTIONS

RULE 40(B).
RULE 40(B) allows the Court to “issue such Orders or
give such direction to the trial court as may be necessary
to preserve jurisdiction of an appeal or to prevent the
contested issue from becoming moot. This power shall
be exercised sparingly”.

28
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QUESTION FOR THE PANEL

1. How does the Court assign decision
making as to emergency motions?

29

RULE 28. Oral Argument.

(a) Request and Time.

(1) Unless expressly ordered by the Court, oral  
argument is never mandatory and argument may be 
submitted by briefs only. A case may be placed on the 
calendar for oral argument only if the Court grants the 
request of either party. Oral argument is not permitted 
for applications or motions.

(2) A request for oral argument shall be filed as a 
motion within 20 days from the date the case is 
docketed in this Court. An extension of time to file brief 
and enumeration of errors does not extend the time to 
request oral argument.

IX.  ORAL ARGUMENT

30

16

RULE 28.  Oral Argument. (continued)

(3) The request for oral argument must be a 
separate  document, filed with the  Clerk, 
certifying that opposing counsel has been 
notified of the request and that opposing 
counsel desires, or does not desire, to argue 
orally. The request shall identify the counsel 
who would argue, and any change of counsel 
shall be communicated to the Clerk as soon 
as practicable.

(4) A request shall contain a brief statement 
describing specifically how the decisional process 
will be significantly aided by oral argument. The 
request should be self-contained and should convey 
the specific reason or reasons oral argument would 
be beneficial to the Court. Counsel should not 
assume the brief or the record will be considered 
in ruling on the request for oral argument.

31

1. What do you want to see in the
written request for oral argument
submitted pursuant to Rule 28(a)(3)?

QUESTIONS FOR THE PANEL

2.  What do you want to see or hear in an 
oral argument?

3.  What do you not care to see or hear in 
an oral argument?

32
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2:00 SUPERIOR COURT JUDGES PANEL
  Moderator: Richard A. Campbell
  Panelists:
  Hon. Paige Reese Whitaker, Judge, Fulton    
  County Superior Court, Family Division, Atlanta
  Hon. Kimberly A. Childs, Judge, Cobb County   
  Superior Court, Marietta
  Hon. Tracey Mason, Judge, Gwinnett County   
  Superior Court, Lawrenceville



AAML GEORGIA CHAPTER FAMILY LAW SEMINAR
148 of 148



Appendix

APPENDIX



ICLE BOARD

Name Position Term Expires

 Member 2019

 Member 2019

Member 2018

 Member 2019

 Member 2018

 Member 2020

Member 2018

 Member 2020

 2019

2019

2019

2019

2018

Carol V. Clark 

Harold T. Daniel, Jr. 

Laverne Lewis Gaskins  

Allegra J. Lawrence 

C. James McCallar, Jr.

Jennifer Campbell Mock 

Patrick T. O'Connor

Kenneth L. Shigley 

A. James Elliott

Buddy M. Mears 

Dean Daisy Hurst Floyd 

Carol Ellis Morgan  

Hon. Harold David Melton

Jeffrey Reese Davis  

Tangela Sarita King  

2018

Appendix
1 of 2

Emory University

John Marshall

Mercer University

University of Georgia

Liaison

Staff Liaison

Staff Liaison 2018

Cassady Vaughn Brewer Member 2019



Ms. Carol V. Clark Member 2019

Mr. Harold T. Daniel, Jr. Member 2019

Ms. Laverne Lewis Gaskins Member 2021

Ms. Allegra J. Lawrence Member 2019

Mr. C. James McCallar, Jr. Member 2021

Mrs. Jennifer Campbell Mock Member 2020

Mr. Brian DeVoe Rogers Member 2019

Mr. Kenneth L. Shigley Member 2020

Mr. A. James Elliott Emory University 2019

Mr. Buddy M. Mears John Marshall 2019

Dean Daisy Hurst Floyd Mercer University 2019

Mr. Cassady Vaughn Brewer Georgia State University 2019

Ms. Carol Ellis Morgan University of Georgia 2019

Hon. Harold David Melton Liaison 2019

Mr. Jeffrey Reese Davis Staff Liaison 2019

Ms. Tangela Sarita King Staff Liaison 2019
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Jennifer Campbell Mock 

Patrick T. O'Connor
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A. James Elliott
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Tangela Sarita King  
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Emory University

John Marshall

Mercer University

University of Georgia

Liaison

Staff Liaison

Staff Liaison 2018

Cassady Vaughn Brewer Member 2019
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the 
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the 
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours 
of continuing legal education activity in the area of trial practice. These trial practice hours are 
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of 
“approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess 
trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics,  professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Offi  cial 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at 
the registration desk. ICLE  does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call: 
678-529-6688
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Follow ICLE on social media: 

 http://www.facebook.com/iclega

bit.ly/ICLELinkedIn

#iclega

www.gabar.org/ICLE

INSTITUTE OF CONTINUING LEGAL EDUCATION


