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Copyright © 2018 by the Institute of Continuing Legal Education of the State Bar of Georgia. 
All rights reserved. Printed in the United States of America. No part of this publication may  be 
reproduced, stored in a retrieval system, or transmitted in any form by any means, electronic, 
mechanical photocopying, recording, or otherwise, without the prior written permission of ICLE.

The Institute of Continuing Legal Education’s publications are intended to provide current and 
accurate information on designated subject matter. They are off ered as an aid to practicing 
attorneys to help them maintain professional competence with the understanding that the 
publisher is not rendering legal, accounting, or other professional advice.  Attorneys should 
not rely solely on ICLE publications.  Attorneys should research original and current sources of 
authority and take any other measures that are necessary and appropriate to ensure that they 
are in compliance with the pertinent rules of professional conduct for their jurisdiction.  

ICLE gratefully acknowledges the eff orts of the faculty in the preparation of this publication 
and the presentation of information on their designated subjects at the seminar.  The opinions 
expressed by the faculty in their papers and presentations are their own and do not necessarily 
refl ect the opinions of the Institute of Continuing Legal Education, its offi  cers, or employees.  The 
faculty is not engaged in rendering legal or other professional advice and this publication is not 
a substitute for the advice of an attorney.  This publication was created to serve the continuing 
legal education needs of practicing attorneys.  

ICLE does not encourage non-attorneys to use or purchase this publication in lieu of hiring 
a competent attorney or other professional.  If you require legal or other expert advice, you 
should seek the services of a competent attorney or other professional.

Although the publisher and faculty have made every eff ort to ensure that the information 
in this book was correct at press time, the publisher and faculty do not assume and hereby 
disclaim any liability to any party for any loss, damage, or disruption caused by errors or 
omissions, whether such errors or omissions result from negligence, accident, or any other 
cause.

The Institute of Continuing Legal Education of the State Bar of Georgia is dedicated to promoting 
a well organized, properly planned, and adequately supported program of continuing legal 
education by which members of the legal profession are aff orded a means of enhancing their 
skills and keeping abreast of developments in the law, and engaging in the study and research 
of the law, so as to fulfi ll their responsibilities to the legal profession, the courts and the public.

Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.
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A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.

iii
FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Tangela S. King
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE
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AGENDA

PRESIDING: Frank E. Jenkins, Ill, Program Co-Chair, Jenkins & Bowen, P.C., Cartersville and    
Savannah
Wallace Miller, Ill, Program Co-Chair, Wallace Miller, Ill, LLC, Macon; Adjunct Professor,   
Walter F. George School of Law, 2015-2018

7:30 REGISTRATION AND CONTINENTAL BREAKFAST
(All attendees must check in upon arrival. A jacket or sweater is recommended.)

8:10 WELCOME AND PROGRAM OVERVIEW
Frank E. Jenkins, Ill

8:15 AUTOMOBILE INSURANCE LAW 101
Frank E. Jenkins, Ill

8:55 PROSECUTING AND DEFENDING UNINSURED MOTORIST CLAIMS
Wallace Miller, Ill

9:40 BREAK

9:50 STACKING UNINSURED MOTORIST COVERAGE
Wallace Miller, Ill

10:20 FINDING AND STACKING LIABILITY COVERAGE: DUTY OF PLAINTIFF’S AND    
DEFENDANT’S COUNSEL TO DISCOVER ALL LIABILITY INSURANCE COVERAGE
Frank E. Jenkins, Ill

11:05 THE REIMBURSEMENT STATUTE AND ERISA REIMBURSEMENT CLAIMS
Wallace Miller, Ill

11:50 LUNCH (included in registration fee.)

12:15 UPDATES IN THE 2018 EDITION AND RECENT DECISIONS IN AUTO INSURANCE   
AND TORT LAW
Frank E. Jenkins, Ill

1:00 BREAK

1:10 UPDATES IN THE 2018 EDITION AND RECENT DECISIONS IN AUTO INSURANCE   
AND TORT LAW (continued)
Wallace Miller, Ill

1:55 AVOIDING MALPRACTICE IN HANDLING AUTOMOBILE INSURANCE CLAIMS
Frank E. Jenkins, Ill
Written materials for this session are not included in the seminar book.

3:00 ADJOURN
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1

1

Frank E. Jenkins, III

JENKINS, BOWEN & WALKER, 

P.C.

15 South Public Square

Cartersville, Georgia  30120

(770) 387-1373

Wallace Miller, III

WALLACE MILLER, III, LLC

509 Forest Hill Road

Macon, Georgia  30209

(478) 474-4145

It All Starts 
with the Insurance Agent

There are three types of agents:

• Employee of the insurer
• Broker or independent agent
• Dual agent

2

with the Insurance Agent

2

• Independent agents or brokers are generally considered 
the agent of the insured, not the insurer.

• An independent agent is an agent of the insurer if the 
evidence shows the insurer granted the agent authority to 
bind coverage on the insurer’s behalf.

• If an insurer holds out an independent agent as its agent 
and an insured justifiably relies upon such representation, 
the independent agent will be considered an agent of the 
insurer.

Popham v. Landmark American Insurance Company, 340 Ga. 
App. 603 (2017).

The Insurance Contract’s 
Declaration Page

• Named insured
• Motor vehicle insured
• Liability coverage (limits of liability)
• Property coverage (limits of liability)
• Collision coverage
• Comprehensive coverage
• Uninsured motorist/underinsured motorist 

coverage

4
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3

§ Plain terms of unambiguous contract will be 
given full effect even if beneficial to insurer

§ Ambiguity in insurance contract will be 
construed in favor of the insured

§ If a provision in contract is susceptible of two 
or more constructions, it is ambiguous and 
will be construed in favor of the insured

§ In construction of contract, test is not what 
the insurer intended, but what an insured 
would understand the words to mean  §2:1

Plain terms of unambiguous contract will be 
given full effect even if beneficial to insurer

Cancellation of Contract by Insurer 
– Chapter 5

• Cancellation not effective unless meets 
requirements of O.C.G.A. § 33-24-44

• Burden on insurer to prove compliance
• Cancellation must be in writing

6

Cancellation of Contract by Insurer 

4

Rescission of Policy for 
Misrepresentation in Application, 
O.C.G.A. § 33-24-17, §5:7

• Misrepresentation in Application
• Fraudulent
• Material to risk
• Insurer not issue the policy for premium 

charged, coverages, limits, or hazard 
insured.

7

Rescission of Policy for 
Misrepresentation in Application, 
O.C.G.A. § 33-24-17 (continued)

• Because of compulsory coverage, rescission 
for misrepresentation not allowed for liability 
coverage retroactive to covered loss.

8
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5

Retrospective cancellation of 
mandatory liability coverage not 
authorized for misrepresentation.
• Insurer may not reduce its policy limits to the 

minimum required mandatory liability coverages 
for misrepresentation.    Liberty Ins. Corp. v. 
Ferguson, 262 Ga.App. 714, 589 S.E.2d 290 
(2003).

See Section 5:7(b)

9

mandatory liability coverage not 

Retrospective cancellation may 
be effected for non-mandatory 
coverages such as physical 
damage, medical payments, and 
uninsured motorist.

See Section 5:7(c)

10

Retrospective cancellation may Retrospective cancellation may Retrospective cancellation may 
be effected for non-mandatory 
Retrospective cancellation may Retrospective cancellation may Retrospective cancellation may 

6

Direct Actions against Insurer

• Judgment entered against an insured
• Policy permits direct action
• Direct action permitted by statute, Chapter 

44, O.C.G.A. § 46-7-12
• Claim for bad faith penalty, Chapter 8
• Claim against insurer providing coverage to a 

school board

11

Statutory Bad Faith Penalties –
Chapter 8

• Bad faith for refusal to pay within 60 days of 
demand, O.C.G.A. § 33-4-6

• Bad faith in adjustment of third-party property 
damage claim, O.C.G.A. § 33-4-7

• Bad faith in failure to pay uninsured motorist 
demand within 60 days, O.C.G.A. § 33-7-11(j)

12
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Liability Insurance Coverage

• Insured auto – Chapter 11
• Who is insured? – Chapter 12
• What is insured? – Chapter 13

13

Liability Insurance Coverage

Automobile Insurance Coverage 
Exclusions – Chapter 14

• Generally enforceable if other 
insurance coverage available

• Exclusions enforceable as to non-
liability insurance coverages, 
including UM

14

Automobile Insurance Coverage 

8

Insurer’s Duty to Settle

• Bad faith for failure to settle within 
policy limits – Chapter 21

15

Releases – General and Limited 
Releases

• General release of all claims
§ Releases all claims unless otherwise 

excepted
§ May split cause of action for bodily injury 

and property damage
§ Release only parties identified in the release

16
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General and Limited 
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9

Releases – General and Limited Releases
(continued)

• Limited release, O.C.G.A. § 33-24-41.1, § 17.2
§ Policy limits must be paid
§ Defendant (insurer) agrees to pay policy limits but 

insured not dismissed from suit
§ Plaintiff agrees to accept policy limits, but may not 

recover from personal assets of insured/defendant
§ Plaintiff may pursue claims against insured to recover 

under a different insurance policy
§ Limited release does not protect insured from 

subrogation claim of uninsured motorist insurer

17

17.2

Uninsured/Underinsured Insurance Coverage, 
O.C.G.A. § 33-7-11, Chapter 29

• Insurance against damages or losses caused by an uninsured or 
underinsured motor vehicle

• Insurer required to offer uninsured motorist coverage up to the 
liability limit

• Uninsured motorist coverage may only be rejected by the insured 
in writing, but uninsured motorist limits for less than the liability 
limits does not have to be in writing

• Uninsured motorist coverage versus underinsured motorist 
coverage

• Add on versus reduced uninsured motorist coverage, § 29.3

18

Uninsured/Underinsured Insurance Coverage, Uninsured/Underinsured Insurance Coverage, Uninsured/Underinsured Insurance Coverage, Uninsured/Underinsured Insurance Coverage, Uninsured/Underinsured Insurance Coverage, Uninsured/Underinsured Insurance Coverage, Uninsured/Underinsured Insurance Coverage, Uninsured/Underinsured Insurance Coverage, Uninsured/Underinsured Insurance Coverage, Uninsured/Underinsured Insurance Coverage, 

10

Uninsured/Underinsured Insurance Coverage, 
O.C.G.A. § 33-7-11, Chapter 29 (continued)

• Who are insured?
§ Named insured (spouse)
§ Resident relatives
§ Permissive user

o Auto used with reasonable belief that entitled to do so

19

PROSECUTING AND DEFENDING 

UNINSURED MOTORIST CLAIMS,

INCLUDING STACKING OF UNINSURED 

MOTORIST COVERAGE

20
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Uninsured/Underinsured Insurance Coverage, 

PROSECUTING AND DEFENDING 

UNINSURED MOTORIST CLAIMS,

INCLUDING STACKING OF UNINSURED 

MOTORIST COVERAGE

20
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8:55 PROSECUTING AND DEFENDING UNINSURED  
  MOTORIST CLAIMS
  Wallace Miller, Ill
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Uninsured/Underinsured Insurance Coverage, 
O.C.G.A. § 33-7-11, Chapter 29 (continued)
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UNINSURED MOTORIST CLAIMS,
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MOTORIST COVERAGE

20

DING

11

21

22
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MOTORIST COVERAGE

20

11

21

22
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13

§ 37:1 UM carrier’s defense election

• Generally

• Moss – party-defendant

• Election not irreversible

25

26

12

§36:5
When to serve UM carrier?

• Reasonable belief

• Renewal statute and late service 
generally         

• Renewal statute and late service on UM 
carrier

23

When to serve UM carrier?

24

§36:6  How to serve UM carrier?

“[S]erved . . . upon the insurance 
company . . . as though the 
insurance company were actually 
named as a party defendant.”

O.C.G.A. § 33-7-11(d).

carrier?
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13

§ 37:1 UM carrier’s defense election

• Generally

• Moss – party-defendant

• Election not irreversible

25

UM carrier’s defense election

26

12

§36:5
When to serve UM carrier?

• Reasonable belief

• Renewal statute and late service 
generally         

• Renewal statute and late service on UM 
carrier

23

24

§36:6  How to serve UM carrier?

“[S]erved . . . upon the insurance 
company . . . as though the 
insurance company were actually 
named as a party defendant.”

O.C.G.A. § 33-7-11(d).
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14

§ 37:21 Proving existence
of UM coverage

27

28

15

WHAT IS AN
UNDERINSURED MOTORIST?

Assume the tortfeasor has liability coverage in 
the amount of $25,000.

Assume the plaintiff has UM coverage in the 
amount of $100,000.

Result:  The tortfeasor is underinsured to 
the tune of $75,000.

29

$ 100,000  UM coverage

- 25,000 Liability coverage

$   75,000  Underinsured

30
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14

§ 37:21 Proving existence
of UM coverage

27

28

15

WHAT IS AN
UNDERINSURED MOTORIST?

Assume the tortfeasor has liability coverage in 
the amount of $25,000.

Assume the plaintiff has UM coverage in the 
amount of $100,000.

Result:  The tortfeasor is underinsured to 
the tune of $75,000.

29

RIST?

$ 100,000  UM coverage

- 25,000 Liability coverage

$   75,000  Underinsured

30

ge
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9:50 STACKING UNINSURED MOTORIST COVERAGE
  Wallace Miller, Ill
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16

31

TWO CLASSES
OF INSUREDS

32

17

33

INJURY: $ 30,000 Value

TORTFEASOR: $ 25,000 Liability

HOST DRIVER: $ 25,000 UM (Ga. Farm)

PLAINTIFF: $ 25,000 UM (State Farm)

34
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16

31

TWO CLASSES
OF INSUREDS

32

17

33

INJURY: $ 30,000 Value

TORTFEASOR: $ 25,000 Liability

HOST DRIVER: $ 25,000 UM (Ga. Farm)

PLAINTIFF: $ 25,000 UM (State Farm)

34
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18

Who pays first?

The tortfeasor’s liability 
coverage pays first.

But, that’s only $25,000 of the 
$30,000 claim.

Who pays the remaining $5,000?

35

Your carrier, State Farm, pays 
the remaining $5,000.

Why?

Because State Farm received 
the premium from you, the 
plaintiff.

36

carrier, State Farm, pays carrier, State Farm, pays carrier, State Farm, pays carrier, State Farm, pays carrier, State Farm, pays carrier, State Farm, pays carrier, State Farm, pays carrier, State Farm, pays carrier, State Farm, pays carrier, State Farm, pays 

19

Under the “receipt of premium” 
test, the plaintiff’s personal UM 
policy is primary.

See §39:7.

37

38
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18

Who pays first?

The tortfeasor’s liability 
coverage pays first.

But, that’s only $25,000 of the 
$30,000 claim.

Who pays the remaining $5,000?

35

Your carrier, State Farm, pays 
the remaining $5,000.

Why?

Because State Farm received 
the premium from you, the 
plaintiff.

36

19

Under the “receipt of premium” 
test, the plaintiff’s personal UM 
policy is primary.

See §39:7.

37

38
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20

Who pays first?

Who pays second?

Who pays third?

Who gets the set-off?

39

The tortfeasor’s liability 
coverage pays first.

Mom’s UM coverage with Maryland 
Casualty is the primary UM 
coverage, so it pays second.

The employer’s UM coverage with 
Travelers is the secondary UM 
coverage.  It pays last.

40

21

Why is mom’s UM coverage with 
Maryland Casualty primary?

Because the claimant is “more 
closely identified with” her 
mom’s policy than with her 
employer’s policy.

See §39:8.
41

Since Travelers is the “last in line” UM  
carrier, i.e., secondary, it gets the credit 
or set-off for the tortfeasor’s liability 
coverage of $25,000.

Thus, Travelers pays only $15,000 
($40,000 - $25,000 = $15,000).

The total recovery is $90,000.

42
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Who pays first?
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Who pays third?

Who gets the set-off?

39
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coverage pays first.

Mom’s UM coverage with Maryland 
Casualty is the primary UM 
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The employer’s UM coverage with 
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coverage.  It pays last.

40
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Because the claimant is “more 
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mom’s policy than with her 
employer’s policy.

See §39:8.
41

Why is mom’s UM coverage with Why is mom’s UM coverage with 
Maryland Casualty primary?
Why is mom’s UM coverage with Why is mom’s UM coverage with 

Since Travelers is the “last in line” UM  
carrier, i.e., secondary, it gets the credit 
or set-off for the tortfeasor’s liability 
coverage of $25,000.

Thus, Travelers pays only $15,000 
($40,000 - $25,000 = $15,000).

The total recovery is $90,000.

42
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22

Claimant resides with her sister and grandmother.  

Sister has policy with Allstate that provides
$25,000 in UM coverage. 

Grandmother has policy with State Farm that 
provides $25,000 in UM coverage. 

Claimant is injured by totally uninsured motorist. 

Value of claim is $30,000.

Who pays what?
43

Claimant resides with her sister and grandmother.  

Siblings of a decedent are in the third degree.  

Grandparents of a decedent are in the fourth 
degree.

Progressive Classic Ins. Co. v. Nationwide Mut. Fire 
Ins. Co., 294 Ga. App. 787, 670 S.E.2d 497 (2008); 
see §39:8(f).

44

23

Sister’s UM coverage (Allstate)              $ 25,000

Grandma’s UM coverage (State Farm)   $    5,000

Total Recovery                                      $ 30,000

45

46
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22

Claimant resides with her sister and grandmother.  

Sister has policy with Allstate that provides
$25,000 in UM coverage. 

Grandmother has policy with State Farm that 
provides $25,000 in UM coverage. 

Claimant is injured by totally uninsured motorist. 

Value of claim is $30,000.

Who pays what?
43

Siblings of a decedent are in the third degree.  

Grandparents of a decedent are in the fourth 
degree.

Progressive Classic Ins. Co. v. Nationwide Mut. Fire 
Ins. Co., 294 Ga. App. 787, 670 S.E.2d 497 (2008); 
see §39:8(f).

44

23

Sister’s UM coverage (Allstate)              $ 25,000

Grandma’s UM coverage (State Farm)   $    5,000

Total Recovery                                      $ 30,000
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46



GEORGIA AUTO INSURANCE CLAIMS LAW
42 of 134

24

47

Great Divide Safeco

48

25

49

50
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24

47

Great Divide Safeco

48

25

49

50
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26

Under these facts, the courts
“must look at the circumstances 
of the injury to determine 
priority of coverage.”

51

52

27

53

54
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26

Under these facts, the courts
“must look at the circumstances 
of the injury to determine 
priority of coverage.”

51

52

27

53

54
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28

55

Wife, while driving her Jeep, is struck 
and injured by a tortfeasor, with 
$25,000 in liability coverage.

56

29

WIFE’S INJURY: $100,000 Value

TORTFEASOR: $  25,000 Liability

WIFE’S JEEP: $  25,000 UM (State Farm)

HUSBAND’S 
IMPALA: $  25,000 UM (State Farm)

HUSBAND’S  
HARLEY:    $  25,000 UM (Dairyland)

57

Who gets the $25,000 set-off for 
the tortfeasor’s liability coverage?

State Farm or Dairyland?

58
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28

55

Wife, while driving her Jeep, is struck 
and injured by a tortfeasor, with 
$25,000 in liability coverage.

56

29

WIFE’S INJURY: $100,000 Value

TORTFEASOR: $  25,000 Liability

WIFE’S JEEP: $  25,000 UM (State Farm)

HUSBAND’S 
IMPALA: $  25,000 UM (State Farm)

HUSBAND’S  
HARLEY:    $  25,000 UM (Dairyland)

57

Who gets the $25,000 set-off for 
the tortfeasor’s liability coverage?

State Farm or Dairyland?

58

off for 
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30

The court recognized proration in 
Dairyland Ins. Co. v. State Farm 
Auto. Ins. Co., 289 Ga. App. 216, 
656 S.E.2d 560 (2008).

See §39:10. 

59

The last test is proration.

See §39:10.

60

31

“ADDED ON” versus “REDUCED”

UM COVERAGE

61

Tortfeasor fails to stop at a red light, hits
your car and causes you to have $175,000 in
damages.

Tortfeasor has $50,000 in liability coverage.

You have $100,000 in UM coverage.

62
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30

The court recognized proration in 
Dairyland Ins. Co. v. State Farm 
Auto. Ins. Co., 289 Ga. App. 216, 
656 S.E.2d 560 (2008).

See §39:10. 

59

The last test is proration.

See §39:10.

60

31

“ADDED ON” versus “REDUCED”

UM COVERAGE

61

Tortfeasor fails to stop at a red light, hits
your car and causes you to have $175,000 in
damages.

Tortfeasor has $50,000 in liability coverage.

You have $100,000 in UM coverage.

62

light, hits
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32

Tortfeasor:   $ 50,000    Liability Coverage

Plaintiff:       $100,000   “Reduced” UM Coverage                

Damages:     $175,000

63

Tortfeasor’s Liability Coverage   $  50,000

“Reduced” UM Coverage             $100,000

Total Recovery $100,000

Amount Not Covered $  75,000 

64

33

Tortfeasor:     $  50,000   Liability

Plaintiff:         $100,000   “Added On” UM

Damages:       $175,000

65

Tortfeasor’s Liability Coverage   $  50,000

“Added On” UM Coverage $100,000

Total Recovery $150,000

Amount Not Covered $  25,000 

66
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63
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“Reduced” UM Coverage             $100,000

Total Recovery $100,000

Amount Not Covered $  75,000 

64

33

Tortfeasor:     $  50,000   Liability

Plaintiff:         $100,000   “Added On” UM

Damages:       $175,000

65
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“Added On” UM Coverage $100,000

Total Recovery $150,000

Amount Not Covered $  25,000 

66
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34

Tortfeasor fails to stop at a red light, hits 
your car and causes you to have $175,000 
in damages. 

Tortfeasor has $100,000 in liability 
coverage.   

You have $25,000 in UM coverage.                                          

67

Tortfeasor fails to stop at a red light, hits 

Tortfeasor:     $ 100,000   Liability

Plaintiff:         $   25,000   “Added On” UM

Damages:       $ 175,000

68

35

Tortfeasor’s Liability Coverage       $100,000

“Added On” UM Coverage $  25,000

Total Recovery $125,000

Amount Not Covered $  50,000 

69

Tortfeasor $25,000 Liability
Primary UM Carrier $25,000 “Reduced” UM
Secondary UM Carrier $25,000 “Reduced” UM
Tertiary UM Carrier $25,000 “Added On” UM

Which, if any, UM carrier gets the liability
coverage set-off?

§39:5(d)
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34

Tortfeasor fails to stop at a red light, hits 
your car and causes you to have $175,000 
in damages. 

Tortfeasor has $100,000 in liability 
coverage.   

You have $25,000 in UM coverage.                                          

67

Tortfeasor:     $ 100,000   Liability

Plaintiff:         $   25,000   “Added On” UM

Damages:       $ 175,000

68

35

Tortfeasor’s Liability Coverage       $100,000

“Added On” UM Coverage $  25,000

Total Recovery $125,000

Amount Not Covered $  50,000 

69

Tortfeasor $25,000 Liability
Primary UM Carrier $25,000 “Reduced” UM
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Tertiary UM Carrier $25,000 “Added On” UM

Which, if any, UM carrier gets the liability
coverage set-off?

§39:5(d)
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35

Tortfeasor’s Liability Coverage       $100,000

“Added On” UM Coverage $  25,000

Total Recovery $125,000

Amount Not Covered $  50,000 

69

Tortfeasor $25,000 Liability
Primary UM Carrier $25,000 “Reduced” UM
Secondary UM Carrier $25,000 “Reduced” UM
Tertiary UM Carrier $25,000 “Added On” UM

Which, if any, UM carrier gets the liability
coverage set-off?

§39:5(d)

36

Donovan v. State Farm Mut. Auto. Ins. Co., 
329 Ga. App. 609, 765 S.E.2d 755 (2014).

Allstate Fire and Cas. Ins. Co. v. Rothman,
332 Ga. App. 670, 774 S.E.2d 735 (2015).

See §§ 39:5(d) and 39:12(d).

72
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35

Tortfeasor’s Liability Coverage       $100,000

“Added On” UM Coverage $  25,000

Total Recovery $125,000

Amount Not Covered $  50,000 

69

Tortfeasor $25,000 Liability
Primary UM Carrier $25,000 “Reduced” UM
Secondary UM Carrier $25,000 “Reduced” UM
Tertiary UM Carrier $25,000 “Added On” UM

Which, if any, UM carrier gets the liability
coverage set-off?

§39:5(d)

36

Donovan v. State Farm Mut. Auto. Ins. Co., 
329 Ga. App. 609, 765 S.E.2d 755 (2014).

Allstate Fire and Cas. Ins. Co. v. Rothman,
332 Ga. App. 670, 774 S.E.2d 735 (2015).

See §§ 39:5(d) and 39:12(d).

72



10:20 FINDING AND STACKING LIABILITY  
  COVERAGE: DUTY OF PLAINTIFF’S AND  
  DEFENDANT’S COUNSEL TO DISCOVER ALL  
  LIABILITY INSURANCE COVERAGE
  Frank E. Jenkins, Ill 36

Donovan v. State Farm Mut. Auto. Ins. Co., 
329 Ga. App. 609, 765 S.E.2d 755 (2014).

Allstate Fire and Cas. Ins. Co. v. Rothman,
332 Ga. App. 670, 774 S.E.2d 735 (2015).

See §§ 39:5(d) and 39:12(d).
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36

Donovan v. State Farm Mut. Auto. Ins. Co., 
329 Ga. App. 609, 765 S.E.2d 755 (2014).

Allstate Fire and Cas. Ins. Co. v. Rothman,
332 Ga. App. 670, 774 S.E.2d 735 (2015).

See §§ 39:5(d) and 39:12(d).
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44

87

88

45

• First Party Claims
O.C.G.A. § 33-4-6

• Third Party Property Damage Claims
O.C.G.A. § 33-4-7

• Uninsured Motorists Claims
O.C.G.A. § 33-7-11(j)

90
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45

• First Party Claims
O.C.G.A. § 33-4-6

• Third Party Property Damage Claims
O.C.G.A. § 33-4-7

• Uninsured Motorists Claims
O.C.G.A. § 33-7-11(j)
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58

115

See Southern General Insurance Company v. Wellstar
Health Systems, Inc., 315 Ga.App. 26, 726 S.E.2d 488 
(2012).

See Section 21:2(f)

116

59

117

118
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58

115

See Southern General Insurance Company v. Wellstar
Health Systems, Inc., 315 Ga.App. 26, 726 S.E.2d 488 
(2012).

See Section 21:2(f)
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11:05 THE REIMBURSEMENT STATUTE AND ERISA   
  REIMBURSEMENT CLAIMS
  Wallace Miller, Ill



GEORGIA AUTO INSURANCE CLAIMS LAW
85 of 134

61

THE REIMBURSEMENT STATUTE

AND

ERISA REIMBURSEMENT CLAIMS

121

ATUTE

122
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63

“An ERISA plan overrides the 
make whole doctrine only if it 
includes language specifically 
allowing the plan the right of first 
reimbursement out of any recovery 
the participant was able to obtain, 
even if the participant were not 
made whole.”

125

Cagle v. Bruner, 112 F.3d 1510, 
1522 (11th  Cir. 1997).

126

62

Tortfeasor’s liability insurer 
settles plaintiff’s personal 
injury claim for the $25,000 
liability limit.

Is plaintiff’s med-pay insurer 
entitled to reimbursement?

See §28:9.
123

“In the event of recovery for personal injury 
from a third party . . ., the benefit provider . . . 
may require reimbursement from the injured 
party of benefits it has paid on account of the 
injury, up to the amount allocated to those 
categories of damages in the settlement 
documents or judgment, if:
(1). . . , and
(2) . . . .”                                   See §52:3.

124

“In the event of recovery for personal injury 
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65

The Knudson decision 
prompted certain august legal 
circles to adopt the following 
mantra:

“SETTLE, DISBURSE, IGNORE!!”

See §53:4(i).

129

Sereboff v. Mid Atlantic 
Medical Services, Inc., 574 
U.S. 1015, 126 S.Ct. 1869, 
164 L.Ed.2d 612 (2006).

See §53:4(i). 

130

64

127

Great-West Life & Annuity Ins. 
Co. v. Knudson, 534 U.S. 204, 
221, 122 S.Ct. 708, 718, 151 
L.Ed.2d 635 (2002).

See §53:4.

128

West Life & Annuity Ins. 
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67

See §53:2.1.

133

FreeERISA.com
See §53:2.1(f).

134

66

“Neither general principles of 
unjust enrichment nor specific 
doctrines reflecting those 
principles – such as the double 
recovery or common-fund rules –
can override the applicable 
contract.”

The common-fund rule “informs” or 
aids in the interpretation of US 
Airways’ reimbursement provision.

Because the reimbursement provision 
did not call attention or refer to the 
costs of recovery, it was properly 
read to retain the common-fund 
doctrine.

See § 53:9.
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67

See §53:2.1.
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FreeERISA.com
See §53:2.1(f).
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Because the reimbursement provision 
did not call attention or refer to the 
costs of recovery, it was properly 
read to retain the common-fund 
doctrine.

See § 53:9.
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RECENT DEVELOPMENTS IN

AUTO INSURANCE AND TORT LAW

147147

 IN

148

- O.C.G.A. § 36-92-2 waives local government sovereign 
immunity for negligent use of an auto, as follows:
o $500,000 for bodily injury or death.
o $700,000 because of bodily injury or death of two or more 

persons.
o $50,000 because of injury or destruction of property.

- Sovereign immunity is also waived to the extent a local 
government voluntarily adopts a higher waiver or purchases a 
greater amount of liability coverage.

See Section 57B:1 and 57B:3
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76

151

See Mordecai v. Cain, 338 Ga.App. 526, 790 S.E.2d 539 (2016). 

• Qualification of jurors as to relationship to an insurer with 
financial interest must be conducted in open court in presence 
of all parties before voir dire

• Parties are entitled to question jurors during voir dire as to 
any disqualifying ties to an insurer with interest in the 
outcome of the case

152

Brown v. Tucker, 337 Ga.App. 704, 788 S.E.2d 810 (2016). 

• Evidence of liability insurance in claim for damage generally 
not admissible except as provided by O.C.G.A. § 24-4-411

• O.C.G.A. § 24-4-411 allows admissibility of liability 
insurance for proof of agency, ownership, control, or the 
court finds danger of unfair prejudice is substantially 
outweighed by probative value of evidence

75

149

See Section 57B:5  

} WAIVER OF SOVEREIGN IMMUNITY FOR CITIES AND 
COUNTIES CONTEMPLATED BY O.C.G.A. § 33-24-
51(b) and O.C.G.A. § 36-92-2 is limited to those 
claims arising out of the negligent use of a motor 
vehicle as a motor vehicle, but waiver does not 
apply to the mere maintenance of a motor vehicle.

} Columbus Consolidated Government v. Woody, 
Court of Appeals of Georgia, June 30, 2017, 802 
S.E.2d 717 (2017)
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78

155

Barclay v. Stephenson, 337 Ga.App. 365, 787 S.E.2d 322 (2016).

See Section 9:4(b) 

An insurer can not deny coverage and then seek declaratory 
judgment of its rights and responsibilities under a policy.

156

Phillips v. Kelly, 176 Ga. 111, 167 S.E. 281 (1932);  Southern 
General Insurance Company v. Crews, 253 Ga.App. 765, 560 
S.E.2d 331 (2002)

See Section 9A:1 

Interpleader by an insurer is authorized where there are multiple 
claimants that could expose the insurer to double or multiple 
liability and the insurer claims no right and opposition to the 
claimant and does not know to whom the insurance proceeds are 
owed.

77

153

Grange Mutual Casual Company v. Woodard, 300 Ga. 848 (2017). 

• A pre-suit demand may not only require compliance with the 
five material term by written acceptance, but may also 
demand performance in a way of payment as a condition to 
settlement.

• Other conditions such as an affidavit that no other insurance 
applies to plaintiff’s claim could be a condition of settlement.

154

Old Republic National Title Insurance Company v. RM Kids, LLC, 
337 Ga.App. 638, 788 S.E.2d 542 (2016).

Question of bad faith is generally for the jury, but “when there is 
no evidence of unfounded reason for the nonpayment, or if the 
issue of liability is close, the court should disallow imposition of 
bad faith penalties.”
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80

If the insurer does not obtain a written 
rejection of optional UM coverage -- where 
the liability coverage exceeds the minimum 
limits -- the 2001 amendment triggers a 
statutory default provision that engrafts the 
liability coverage limits as the policy’s UM 
coverage limits.

159

This rule applies to 
policies issued on and 
after July 1, 2001.

160

79

157

The UM carrier filed an answer in its own name 
101 days after it was served with process.  By 
doing so, the UM carrier was subject to full  
compliance with the Georgia Civil Practice Act.

The UM carrier answered itself into default!

} See § 37:2(a).

Kelly v. Harrisris, 329 Ga. App. 752, y v. Harriis, 329 Ga. App. 7
776 S.E.2d 146 (2014).

The 2001 amendment requires 
insurers to offer insureds the option 
of obtaining either:

(1) Minimum UM coverage; or
(2) UM coverage equal to the                                       

limits of the liability coverage
under the policy (if such liability 
coverage exceeds the minimum 
limits).

158

insurers to offer insureds the option insurers to offer insureds the option 



GEORGIA AUTO INSURANCE CLAIMS LAW
105 of 134

80

If the insurer does not obtain a written 
rejection of optional UM coverage -- where 
the liability coverage exceeds the minimum 
limits -- the 2001 amendment triggers a 
statutory default provision that engrafts the 
liability coverage limits as the policy’s UM 
coverage limits.

159

the insurer does not obtain a written 

This rule applies to 
policies issued on and 
after July 1, 2001.

160

79

157

The UM carrier filed an answer in its own name 
101 days after it was served with process.  By 
doing so, the UM carrier was subject to full  
compliance with the Georgia Civil Practice Act.

The UM carrier answered itself into default!

} See § 37:2(a).

Kelly v. Harris, 329 Ga. App. 752, 
776 S.E.2d 146 (2014).

The 2001 amendment requires 
insurers to offer insureds the option 
of obtaining either:

(1) Minimum UM coverage; or
(2) UM coverage equal to the                                       

limits of the liability coverage
under the policy (if such liability 
coverage exceeds the minimum 
limits).

158



GEORGIA AUTO INSURANCE CLAIMS LAW
106 of 134

82

The Morgans, as co-named 
insureds, signed a written 
rejection of UM coverage in 
both minimum limits and in 
limits equal to the policy’s 
liability coverage limits of 
$100,000/$300,000/ $50,000 
in January 2003. 

In August 2003, the 
Morgans made several 
changes to their policy, 
including adding UM 
coverage to the policy.

81

Surprisingly, the Court of 
Appeals answered this 
question in the affirmative 
and concluded that the 
Morgans, by default, were 
entitled to UM coverage in 
amounts equal to the 
policy's liability coverage 
limits.
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84

The trial court denied 
GEICO's motion for summary 
judgment, wherein GEICO 
contended that the Morgans' 
UM coverage was limited to 
$25,000.  In the same order, 
the trial court ruled as a 
matter of law that the GEICO 
policy, by default, provided 
UM coverage with a limit of 
$100,000 per person.

On appeal, GEICO asserted 
that the Morgans' written 
rejections of UM coverage in 
1992, 2002, and January 
2003 — shown on their 
completed optional coverages 
selection forms — limited 
their UM claim to the 
statutory minimum coverage 
amount of $25,000.

83

When the Morgans added 
UM coverage to their policy in 
August 2003, they did not 
complete an optional 
coverage selection form, and 
"GEICO did not explain to 
them, 'verbally or otherwise,' 
that they could select 
coverage in an amount equal 
to their policy's liability 
coverage limits.

The declarations page of 
the policy in effect from 
August 2003 until the 
motor vehicle collision in 
2012 indicated upon each 
renewal that the policy 
provided UM bodily injury 
coverage with a limit of 
$25,000 per person.
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86

"The coverage required 
under paragraph (1) of 
this subsection shall not 
be applicable where any 
insured named in the 
policy shall reject the 
coverage in writing."

In reaching its decision 
in Morgan, the Georgia 
Court of Appeals relied 
predominantly on its 1996 
decision in Merastar Ins. 
Co. v. Wheat, authored by 
Judge Blackburn.

85

Specifically,  GEICO relied on 
O.C.G.A. §33-7-11(a)(3) which 
provides in the third sentence 
thereof that UM coverage "need 
not be provided in or supple-
mental to a renewal policy where 
the named insured had rejected 
the coverage in connection with 
a policy previously issued to said 
insured by the same insurer."

Although not expressly 
acknowledged in Judge 
Barnes' opinion in Morgan, 
GEICO also relied on the 
first sentence of O.C.G.A. 
§33-7-11(a)(3) which 
reads:
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88

Quoting from Merastar with 
inflection, Judge Barnes said:  
"Under this exception, '[o]nce
an insured has exercised the 
opportunity to reject [UM] 
coverage, the insurer is under 
no further duty or obligation 
to offer the coverage, absent 
a request, for the life of the 
policy.'" 

Judge Barnes then 
extrapolated from 
Merastar that "the 
exception set forth in 
subsection (a)(3) applies 
only 'absent a request' 
for UM coverage."  This 
is substantial error.

87

That case, according to 
Judge Barnes, interpreted 
O.C.G.A. §33-7-11(a)(3) as 
an exception to O.C.G.A. 
§33-7-11(a)(1)'s require-
ment that an insurer offer 
UM coverage each time a 
policy is issued or 
delivered.

But, Merastar noted 
an exception to this 
exception that no 
longer exists in the 
current version of 
subsection (a)(3).



GEORGIA AUTO INSURANCE CLAIMS LAW
113 of 134

88

Quoting from Merastar with 
inflection, Judge Barnes said:  
"Under this exception, '[o]nce
an insured has exercised the 
opportunity to reject [UM] 
coverage, the insurer is under 
no further duty or obligation 
to offer the coverage, absent 
a request, for the life of the 
policy.'" 

Judge Barnes then 
extrapolated from 
Merastar that "the 
exception set forth in 
subsection (a)(3) applies 
only 'absent a request' 
for UM coverage."  This 
is substantial error.

87

That case, according to 
Judge Barnes, interpreted 
O.C.G.A. §33-7-11(a)(3) as 
an exception to O.C.G.A. 
§33-7-11(a)(1)'s require-
ment that an insurer offer 
UM coverage each time a 
policy is issued or 
delivered.

But, Merastar noted 
an exception to this 
exception that no 
longer exists in the 
current version of 
subsection (a)(3).



GEORGIA AUTO INSURANCE CLAIMS LAW
114 of 134

90

In Merastar, the "request" 
referenced by Judge 
Blackburn was the "request 
in writing" found in the 
former second sentence of 
O.C.G.A. §33-7-11(a)(3).  

} It read:  "However, the 
insurer shall not be required 
to issue any coverage for any 
amount greater than the 
minimum coverage unless the 
insured shall request in 
writing such higher limits."

89

By relying on this 
italicized, three word 
phrase extracted out of 
context from Merastar, 
Judge Barnes erroneously 
adopted and applied an 
earlier and completely 
incompatible version of 
O.C.G.A. §33-7-11(a)(3).  

That earlier version 
was repealed and 
replaced by the 2001 
amendment to the 
uninsured motorist 
statute.
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92

Judge Barnes erroneously 

invoked the repealed version 

of O.C.G.A. §33-7-11(a)(3) out 

of context in this statement:  

} "But the exception set forth 
in subsection (a) (3) applies 
only 'absent a request' for UM 
coverage.  The exception does 
not apply where, as here, an 
insured who previously 
rejected UM coverage later 
requests that UM coverage be 
added to the policy."

91

Yet, that sentence 
was repealed and 
forever laid to rest 
by the legislature, 
effective January 1, 
2002. 

In fact, that repealed 
sentence clearly contradicts 
and conflicts with the first 
and third sentences of the 
current, governing version 
of O.C.G.A. §33-7-11(a)(3).
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94

Judge Barnes also 
erroneously determined 
that nothing in O.C.G.A. 
§§33-7-11(a)(1) or 
33-7-11(a)(3) "makes 
the default provision a 
'one-time option.'"

Indeed, as Judge Barnes stated 
the court's holding:  "Rather, the 
default provision applies 
whenever the insured obtains UM 
coverage, whether that occurs 
when the insured first buys the 
policy or when the insured 
requests UM coverage at some 
later date — unless the insured 
affirmatively chooses a lower 
limit.” 

93

Ironically, if the former 
second sentence of O.C.G.A. 
§33-7-11(a)(3) had been fully 
implemented by Judge Barnes, 
the Morgans clearly would not 
have been entitled to UM 
coverage in limits equal to the 
policy's liability coverage 
limits.  

This is because 
their request was 
not in writing as 
that former 
statutory provision 
required!!
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96

The coverage required 
in subsection (a) (1) 
need not be provided, 
where the named 
insured previously had 
rejected the coverage in 
writing.

However, even where the 
coverage required in 
subsection (a) (1) has been 
rejected in writing, the 
named insured still (i.e., "In 
any event") "may affirmatively 
choose uninsured motorist 
limits in an amount less than 
the limits of liability."

95

} This is not a correct 
statement of law and 
clearly ignores the plain 
language and legal 
import of the first and 
third sentences of 
O.C.G.A. §33-7-11(a)(3).

When O.C.G.A. §§33-
7-11(a)(1) and 33-7-
11(a)(3) are read in pari
materia, the statutory 
scheme is evident and 
the legislative intent is 
clear:



GEORGIA AUTO INSURANCE CLAIMS LAW
121 of 134

96

The coverage required 
in subsection (a) (1) 
need not be provided, 
where the named 
insured previously had 
rejected the coverage in 
writing.

However, even where the 
coverage required in 
subsection (a) (1) has been 
rejected in writing, the 
named insured still (i.e., "In 
any event") "may affirmatively 
choose uninsured motorist 
limits in an amount less than 
the limits of liability."

95

} This is not a correct 
statement of law and 
clearly ignores the plain 
language and legal 
import of the first and 
third sentences of 
O.C.G.A. §33-7-11(a)(3).

When O.C.G.A. §§33-
7-11(a)(1) and 33-7-
11(a)(3) are read in pari
materia, the statutory 
scheme is evident and 
the legislative intent is 
clear:



GEORGIA AUTO INSURANCE CLAIMS LAW
122 of 134

98

195

Georgia Farm Bureau Mut. Ins. Co. v. North,

311 Ga. App. 281, 714 S.E.2d 428 (2011).

See §29:5(f).

Trier of fact must apportion 
damages among all at fault 
persons, even though the plaintiff 
bears no fault for the injury or 
damages claimed.

See § 48:3(c). 

196

97

Notably, the only 
"uninsured motorist limits 
in an amount less than the 
limits of liability" 
mentioned within the four 
corners of the uninsured 
motorist statute are the 
minimum limits set forth 
in O.C.G.A. §33-7-
11(a)(1)(A). 

Thus, where the named 
insured rejected in writing 
both UM coverage options 
required to be offered by 
subsection (a) (1), the named 
insured is relegated to 
affirmatively choosing UM 
coverage in limits less than 
the higher than minimum 
liability coverage limits.
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100

Bradley v. Sebelius, 621 
F.3d 1330 (11th Cir. 2010).

199

Medicare was not entitled to any 
share of the proceeds of a 
Florida wrongful death 
settlement paid to surviving 
children of a Medicare recipient.

200

99

Cavalier Convenience, Inc. v. 
Sarvis, 305 Ga. App. 141, 699 
S.E.2d 104 (2010).

McReynolds v. Krebs, 307 Ga. 
App. 330, 705 S.E.2d 214 (2010), 
cert. granted, May 16, 2011.

197

Cavalier Convenience, Inc. v. Cavalier Convenience, Inc. v. 
, 305 Ga. App. 141, 699 

A defendant can properly have the 
jury assign and apportion fault to a 
nonparty, even where the plaintiff is 
barred from suing such nonparty 
directly by an immunity defense.

See § 48:3(q).
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nonparty, even where the plaintiff is 
barred from suing such nonparty 
directly by an immunity defense.

See § 48:3(q).
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102

State Farm defined “relative” to mean “a 
person related to [the named insured] . . . 
by blood . . . who resides primarily with [the 
named insured].”

Parsons v. State Farm Mut. Auto. Ins. Co., 
319 Ga. App. 616, 737 S.E.2d 718 (2013).

§30:2(e)

For a “named driver” exclusion to be 
legally binding, there must be “evidence 
of a written rejection of uninsured 
motorist coverage” for the named 
driver.

See § 30:7.

101

Only the estate’s allocated share 
of the settlement proceeds was 
subject to Medicare’s right to 
reimbursement.

201

Limited release allocates $29,000 of the tortfeasor’s
$30,000 policy limit to punitive damages and the 
remaining $1,000 is allocated to compensatory 
damages.

Is this permissible to facilitate a greater recovery of 
compensatory damages under the plaintiff’s UM 
coverage?

Carter v. Progressive Mountain Ins. Co., 
295 Ga. 487, 761 S.E.2d 261 (2014).
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104

A claimant is not required to exhaust the 
liability coverage available to all tortfeasors in 
order to pursue underinsured motorist 
coverage as against one such tortfeasor, 
where that tortfeasor’s available liability 
coverage was exhausted and paid in 
consideration for a limited release.

Wade v. Allstate Fire and Cas. Co., 324 Ga.
App. 491, 751 S.E.2d 153, 157 (2013).

This rule prevails notwithstanding a provision 
in the claimant’s policy that purports to require 
the exhaustion of “the limits of liability for all
liability protection in effect and applicable at 
the time of the accident,” before the UM carrier 
is obligated to pay underinsured motorist 
insurance benefits.

Wade v. Allstate Fire and Cas. Co., 324 Ga. App.
491, 751 S.E.2d 153, 156 (2013).

103

} Plaintiff is a passenger in host driver’s vehicle. 
} Three-vehicle accident; plaintiff has $250,000 in 

UM coverage.
} Plaintiff sues host driver and the other drivers.
} Host driver has $100,000 in liability coverage.  
} The two other drivers have $25,000 each in 

liability coverage.
} Jury verdict for plaintiff in the amount of 

$300,000.

Host driver was 20% at fault.
Driver X was 20% at fault.
Driver Y was 60% at fault.

Host driver owes $60,000 ($300,000 x .20 = 
$60,000).

Other two drivers are underinsured.
Driver X was underinsured to the tune of 

$35,000.  ($60,000 - $25,000 = $35,000)
Driver Y was underinsured to the tune of 

$155,000.  ($180,000 - $25,000 = $155,000)

§ 39:17
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106

Assume the subject matter of a lawsuit includes 
the validity and amount of a hospital lien for the 
reasonable charges for a patient’s care.

In such cases, “how much the hospital charged 
other patients, insured or uninsured, for the 
same type of care during the same time period is 
relevant for discovery purposes.”

Bowden v. Medical Center, Inc., 297 Ga. 285, 286, 
773 S.E.2d 692, 693 (2015).

} Where the policy purports to limit UM 
coverage to an amount less than the 
policy’s liability coverage limits, the 
lesser amount of UM coverage shown on 
the declarations page may be enforced 
only if the named insured affirmatively 
chose such coverage amount.

McGraw v. IDS Property & Cas. Ins. Co.,
323 Ga. App. 408, 410, 744 S.E.2d 891,
893 (2013).

105

} The fact that a personal injury 
claimant does not have any 
outstanding debt owed to the 
hospital, does not, in and of itself, 
absolve the hospital lien.

MCG Health, Inc. v. Kight, 325 Ga. App.
349, 750 S.E.2d 813 (2013).

In the absence of federal preemption 
(e.g. Tricare) or a “no recourse” provision 
in the negotiated contract between the 
healthcare insurer and the hospital, the 
hospital’s lien remains viable up to the 
difference between the reasonable 
charges for the hospital care and the 
amount paid by the healthcare insurer.

MCG Health, Inc. v. Kight, 325 Ga. App.
349, 750 S.E.2d 813 (2013).



GEORGIA AUTO INSURANCE CLAIMS LAW
131 of 134

106

Assume the subject matter of a lawsuit includes 
the validity and amount of a hospital lien for the 
reasonable charges for a patient’s care.

In such cases, “how much the hospital charged 
other patients, insured or uninsured, for the 
same type of care during the same time period is 
relevant for discovery purposes.”

Bowden v. Medical Center, Inc., 297 Ga. 285, 286, 
773 S.E.2d 692, 693 (2015).

} Where the policy purports to limit UM 
coverage to an amount less than the 
policy’s liability coverage limits, the 
lesser amount of UM coverage shown on 
the declarations page may be enforced 
only if the named insured affirmatively 
chose such coverage amount.

McGraw v. IDS Property & Cas. Ins. Co.,
323 Ga. App. 408, 410, 744 S.E.2d 891,
893 (2013).

105

} The fact that a personal injury 
claimant does not have any 
outstanding debt owed to the 
hospital, does not, in and of itself, 
absolve the hospital lien.

MCG Health, Inc. v. Kight, 325 Ga. App.
349, 750 S.E.2d 813 (2013).

In the absence of federal preemption 
(e.g. Tricare) or a “no recourse” provision 
in the negotiated contract between the 
healthcare insurer and the hospital, the 
hospital’s lien remains viable up to the 
difference between the reasonable 
charges for the hospital care and the 
amount paid by the healthcare insurer.

MCG Health, Inc. v. Kight, 325 Ga. App.
349, 750 S.E.2d 813 (2013).



GEORGIA AUTO INSURANCE CLAIMS LAW
132 of 134

108

§ 48:9(f)(3) Tolling of period of limitations until criminal prosecution of 
tortfeasor has become final or otherwise terminated.

O.C.G.A. § 9-3-33 does not specify the party or parties against whom a 
victim may assert the statute of limitation has been tolled.

A previous line of cases consistently had held that this code section 
applies only to actions brought by crime victims against persons 
accused of such crimes.

They were overruled by Harrison v. McAfee.

The statute is not limited to actions against 
persons accused of crimes.

“That the statute does not identify the 
particular civil defendants against whom it 
applies does not make it ambiguous, it makes 
it unlimited.”

Query:  Does this ruling have the effect of 
extending the period of limitations (repose) 
to six years in “John Doe” UM claims?

107

} An insured’s rejection of UM coverage must 
be made in writing.  But an insured’s 
affirmative choice of UM coverage in an 
amount less than the policy’s liability 
coverage need not be made in writing.  
Significantly, however, this lack of a writing 
requirement does not absolve the insurer of 
its burden of proving that the insured did in 
fact make an affirmative choice of lesser 
coverage in support of its position that the 
lesser coverage reflected on the declarations 
page should be enforced instead of the 
statutory default coverage.

} McGraw v. IDS Property & Cas. Ins. 
Co., 323 Ga. App. 408, 410-411, 744 
S.E.2d 891, 893 (2013).
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the 
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the 
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours 
of continuing legal education activity in the area of trial practice. These trial practice hours are 
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of 
“approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess 
trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics,  professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Offi  cial 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at 
the registration desk. ICLE  does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call: 
8 29 88
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