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attorneys to help them maintain professional competence with the understanding that the
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not rely solely on ICLE publications. Attorneys should research original and current sources of
authority and take any other measures that are necessary and appropriate to ensure that they
are in compliance with the pertinent rules of professional conduct for their jurisdiction.
ICLE gratefully acknowledges the eﬀorts of the faculty in the preparation of this publication
and the presentation of information on their designated subjects at the seminar. The opinions
expressed by the faculty in their papers and presentations are their own and do not necessarily
reﬂect the opinions of the Institute of Continuing Legal Education, its oﬃcers, or employees. The
faculty is not engaged in rendering legal or other professional advice and this publication is not
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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE

iii
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AGENDA
PRESIDING:

George A. Stein, Program Co-Chair, Law Offices of Stein & Ward, LLP, Atlanta
T. Kevin Mooney, Program Co-Chair, Law Offices of Stein & Ward, LLP, Atlanta
THURSDAY
DECEMBER 6, 2018

8:00

REGISTRATION
(All attendees must check in upon arrival. A jacket or sweater is recommended.)

8:50

WELCOME AND PROGRAM OVERVIEW
George A. Stein

9:00

BOATING UNDER THE INFLUENCE
J. Lee Webb, Law Offices of J. Lee Webb, Athens

9:55

DUI APPELLATE PRACTICE — DIRECT, INTERLOCUTORY, ALS & MUNICIPAL COURT
APPEALS
David E. Clark, Clark & Towne, PC, Lawrenceville

10:50 BREAK
11:05 RECORD RESTRICTION (F/K/A EXPUNGEMENT) FROM A TO Z
David L. Windecher, Windecher Firm, L.L.C., Atlanta
12:00 LUNCHEON (Included in registration fee.)
PROFESSIONALISM IN THE COURT ROOM
Hon. Jane P. Manning, Judge, State Court of Cobb County, Marietta
1:00

CROSS EXAMINING THE STATE’S WITNESS(ES)
George C. Creal, Jr., George C. Creal Jr. PC Trial Lawyers, Atlanta

1:55

BREAK

2:10

SELF-INCRIMINATION, OLEVIK, PAR. XVI — WHAT’S THE LATEST?
Gregory A. Greg” Willis, Willis Law Firm, Atlanta

3:10

ADMINISTRATIVE LICENSE SUSPENSIONS AND DUI-RELATED DRIVERS LICENSE ISSUES
Angelique B. McClendon, General Counsel, Georgia Department of Driver Services, Conyers

4:00

RECESS
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FRIDAY,
DECEMBER 7, 2018
8:50

WELCOME BACK AND OVERVIEW
George A. Stein

9:00

CLOSING ARGUMENT
Michael M. Hawkins, Hawkins Spizman Kilgo LLC, Atlanta

ATTACKING A DUI BREATH TEST CASE ON A BUDGET
D. Benjamin “Ben” Sessions, The Sessions Law Firm LLC, Atlanta
10:45 BREAK
9:55

11:00 ABC’S OF DUI
William Kirk, Cowan Kirk Kattenhorn; Dean of the National College for DUI Defense,
Kirkland, WA
12:00 LUNCHEON (Included in registration fee.)
ETHICS
Erin H. Gerstenzang, EHG Law Firm, Atlanta
1:00

RECENT GEORGIA CASE LAW AND LEGISLATIVE DEVELOPMENTS AND PROPOSALS
T. Kevin Mooney

1:50

BREAK

2:00

IMMIGRATION ISSUES IN CRIMINAL CASES
Carlos E. Solomiany, Ross & Pines LLC, Atlanta

2:45

FIELD SOBRIETY TESTING: LAW ENFORCEMENT & E XPERT VIEWPOINT
Joshua “Josh” Ott, CaseLock, Inc., Woodstock

3:30

DISMISSAL
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9:55

DUI APPELLATE PRACTICE — DIRECT,
INTERLOCUTORY, ALS & MUNICIPAL COURT
APPEALS
David E. Clark, Clark & Towne, PC, Lawrenceville
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DUI APPELLATE PRACTICE
DAVE CLARK, CLARK & TOWNE PC
LAWRENCEVILLE

CASE #1
•

Appeal from conviction

•

Def drinking at club, let bf drive her car, had a ﬁght, he gets
out, she runs him over, keeps going, 3 more people run over
him, he dies. She gets another DUI before trial.

•

404b granted as to subsequent DUI “to demonstrate intent”

•

Guilty of VH1 (hit/run), hit/run, DUI - Not Guilty VH1DUI

•

ISSUES ON APPEAL: inconsistent verdict, circumstantial
evidence rule, 404b ruling error

DEFENSE OF DRINKING DRIVERS INSTITUTE
15 of 310

WHO WINS?
1. Defendant, because the “not guilty” verdict for VH1/
DUI and “guilty” verdict for DUI were inconsistent.
2. The State, because there is a dead body and DUI is bad.
3. Defendant, because the circumstantial evidence did not
exclude the reasonable hypothesis that someone else
caused the victim’s death (OCGA §24-14-6).
4. Defendant, because the similar transaction should not
have come in to show intent.

“During closing argument, . . . the prosecutor
went on to explain that ‘[i]t shows you that she
consumed alcohol and intends to drive. …' This
statement impermissibly implies course of
conduct and propensity, not intent.”
–Houseworth v State, #A18A1105 (October 22, 2018).
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CASE #2
•

Interlocutory appeal from MTS

•

Cop: “If you’re over 0.08% you’re not DUI.”

•

On video - not contested.

•

MTS denied: breath test is incident to arrest so consent
irrelevant, cop’s mistake harmless.

•

Olevik happened after ruling below.

•

ISSUES ON APPEAL: (1) ICW misread, consent invalid; (2)
para XVI requires a Miranda warning.

WHO WINS?
1. Defendant, because ICW has to be read correctly.
2. Defendant, because Olevik requires valid waiver
and driver was misinformed.
3. Nobody yet - case remanded for consideration of
Williams factors in light of Olevik.
4. The State, because the judge correctly ruled that
consent is irrelevant after Birchﬁeld.
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“[T]he trial court did not consider whether the
ofﬁcer’s misleading statement to Holland
affected Holland’s decision to take the breath
test, having already determined that speciﬁc
issues as to Holland’s consent were moot.”

–Holland v State, (#A18A1317, October 12, 2018).

CASE #3
•

Appeal from bench trial conviction DUI

•

Roadblock, positive A/S, admission, ICW <21

•

Williams factors were considered vis 4th am
consent.

•

0.115% breath

•

ISSUES ON APPEAL: “ICW is unconstitutional on its
face and as applied.”
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WHO WINS?
1. Nobody yet, case remanded to reconsider Williams
factors under para. XVI instead of under 4th amendment.
2. The State, because ICW is constitutional and Williams
factors were properly considered.
3. Nobody yet, case transferred to SCOG because COA
doesn’t have jurisdiction over constitutionality of a statute.
4. Defendant, because ICW is misleading as applied here; a
17-year old cannot decipher right to refuse.

“Similar to our Supreme Court’s analysis in
Olevik, Bergstrom’s ‘as applied’ claim is not a
challenge to the statute, but rather a challenge
to the admission of the results of the breath test
against her.”

–Bergstrom v State, A18A1218 (September 14, 2018)
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“When a law has been held to be constitutional
as against the same attack being made, the case
requires merely an application of unquestioned
and unambiguous constitutional provisions, and
jurisdiction of the appeal is in the Court of
Appeals.”
–Braden v. Bell, 222 Ga.App. 144, (1996)

CASE #4
•

Interlocutory appeal from MTS denial

•

DUI, truck ran into a gas station, def in driver’s seat, odor,
slurred, unsteady, BS/watery, suspended FL DL

•

NO CDL, ICW for >21 read

•

MTS bc ICW was within the range of substantial
compliance - also Birchﬁeld makes ICW irrelevant.

•

ISSUE ON APPEAL: wrong ICW, Williams factors not
considered.
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WHO WINS?
1. The State, because consent no longer an issue in
breath tests after Birchﬁeld - wrong ICW was immaterial.
2. The State, because ICW was within substantial
compliance rule.
3. Defendant, because ICW must always be the correct
one even after Birchﬁeld.
4. Nobody yet, case remanded for consideration of
Williams factors under Olevik.

“Because the trial court’s order expressly stated
that it did not make an analysis of the totality of
the circumstances surrounding Gelzer’s breath
test, we vacate the trial court’s denial of Gelzer’s
motion to suppress the evidence and remand the
case for further consideration of those factors.”

–Gelzer v State, A18A1067 (August 29, 2018).

DEFENSE OF DRINKING DRIVERS INSTITUTE
21 of 310

INTERMISSION
•

All searches must be justiﬁed. Breath test is a search.

•

Implied Consent was based on Schmerber, exigent circumstances
exception

•

McNeely eliminated exigent circumstances, killed implied consent
as search justiﬁcation.

•

Birchﬁeld established incident to arrest justiﬁcation

•

Consent no longer needed. Implied or actual

•

BUT there must be a para XVI waiver- voluntary and knowing

•

Licata will determine due process requirements for para XVI waiver

WHAT ABOUT BLOOD?
•

Blood test is a search but does not raise para XVI

•

McNeely also killed implied consent for blood.

•

Blood test is not incident to arrest - too intrusive (Birchﬁeld) so
actual consent or a warrant is required. Williams factors matter.

•

Right to refuse blood arises from 4th amendment not para XVI.
Same as consent search for drugs in car.

•

Right to refuse is no longer statutory

•

Olevik has nothing to do with blood. Neither does Licata. But
Elliott will be interesting.
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CASE #5
•

State appeal from grant of MNT.

•

Trafﬁc stop FML, odor, admitted 1 beer, unsteady, failed FSTs, refusal.

•

State argued refusal: state argued refusal – “if he really only had 1
beer, the test would have shown next to nothing.” Convicted of DUI
and open container; MNT ﬁled.

•

MNT amended to add Elliott claim (refusal evidence not cool)

•

New trial GRANTED by trial judge

•

STATE APPEALED: Issue is whether “pipeline rule” allows
consideration of Olevik on MNT.

WHO WINS?
1. Defendant, because Olevik was “in the pipeline” and refusal
evidence may violate paragraph XVI.
2. Nobody yet, because trial counsel failed to preserve Olevik
issue for appeal; remand for consideration of other grounds
in AMNT.
3. Defendant, case dismissed because the State can’t appeal
grant of MNT.
4. Nobody yet, case remanded because Elliott is “in the
pipeline.”
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“We also have repeatedly held that challenges to
the constitutionality of a statute must be made at
the ﬁrst available opportunity and cannot be
withheld until a motion for new trial, much less an
appeal. . . Herrera-Bustamante did nothing before
or during his trial to preserve his claims regarding
the admission of the breathalyzer refusal evidence
or the constitutionality of the statutes providing
for its admissibility. This precludes ordinary
appellate review of either claim.”
–Herrera-Bustamonte v State, 304 Ga 259 (August 20,
2018)

1. YOU CAN’T ATTACK THE CONSTITUTIONALITY OF A
STATUTE FOR THE FIRST TIME ON APPEAL.

2. IF IT REQUIRES EXTENSION OF EXISTING LAW, IT’S
NOT PLAIN ERROR.
3. PIPELINE RULE DOESN’T LET YOU ADD AN ISSUE
THAT WASN’T RAISED AND RULED UPON.
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CASE #6
•

State appeal from grant of MTS and sua sponte
dismissal.

•

Weaving within lane stop, failed FSTs, refusal, driver
had no license bc HV revocation.

•

MTS granted bc no RAS for stop - on video.

•

ISSUE ON APPEAL: State says video clearly shows
FML, cop was never impeached, well-trained/
experienced.

WHO WINS?
1. Defendant, because judge gets to disbelieve video
and cop; dismissal OK because all evidence suppressed.
2. The State, because video showed driver hitting lane
markers, ruling otherwise was abuse of discretion.
3. The State, because ofﬁcer stopped the driver in good
faith; stop was not arbitrary or harassing.
4. Both. MTS ruling stands, but not sua sponte dismissal state has a right to prosecute even on weak evidence.
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“[A] trial court on a motion to suppress is ‘not
required to accept the testimony of any witness,
even if that testimony is uncontradicted.’ And
here, based on its own independent review of
the dashcam video, the trial court apparently did
not believe the ofﬁcer’s testimony that Dykes
violated OCGA § 40-6-48.”
– State v Dykes, 345 Ga App 721 (May 14, 2018)

CASE #7
•

Appeal from bench trial conviction for DUILS.

•

Brake light stop, odor of MJ, admission of pot
smoking in car day before.

•

Out of car, admitted 1 beer an hour ago, failed HGN,
failed WT, passed OLS, A/S positive.

•

ISSUES ON APPEAL: (1) Miranda warning not given
before alcosensor; (2) no PC for arrest; and (3) no
consent for breath test.
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WHO WINS?
1. Defendant, because PC only proved presence of alcohol not
impairment (Batty).
2. Defendant, because he was in custody for marijuana after
odor, admission, and being told to stand behind car.
3. The State, because he was not in custody for PBT, there was
PC to arrest, and there was a valid Olevik waiver.
4. The State, because he wasn’t in custody, there was PC to
arrest, and breath tests are incident to arrest, so consent is not
an issue.

“[W]e are not precluded from reviewing the trial
court’s determinations as to the voluntariness of
Oh’s act of submitting to the breath test because
the trial Court would have applied the same
factors in its analysis had it been aware that
challenges to the breath test are properly
considered under Olevik rather than Williams.”
–Oh v State, 345 Ga.App. 729 (May 14, 2018)
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Defendant never raised Para XVI:
“Oh moved to suppress all evidence from the
trafﬁc stop, claiming violations of his Fourth,
Fifth, and Sixth Amendment rights. The trial court
denied Oh’s motion.”
–Oh, 345 Ga.App. at 731

CASE #8
•

Appeal from bench trial conviction for DUI drugs

•

Roadblock stop

•

Supervisor testiﬁed, but never said that screening ofﬁcer
was qualiﬁed to detect intoxication (Fifth LaFontaine
factor)

•

Screening ofﬁcer never testiﬁed.

•

ISSUE ON APPEAL: State failed to prove legal roadblock
because no evidence screening ofﬁcer was qualiﬁed.
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WHO WINS?
1. Defendant, because LaFontaine factors are all
mandatory and require strict proof.
2. Defendant, because RB means there was no proof of
“less safe” as required by 40-6-391(a)(2).
3. The State, because LaFontaine is no longer good law.
4. The State, because the 5th LaFontaine factor is
disapproved - everyone is qualiﬁed to detect
intoxication.

“[T]he ﬁfth LaFontaine factor does not assist in
the determination of whether a roadblock is
constitutional, as that determination need only
be made by application of the ﬁrst four factors
and the separate Edmond test. We therefore
disapprove the ﬁfth LaFontaine factor . . . ”
–McCoy v State, 303 Ga 551 (May 7, 2018)(on cert to
SCOG, afﬁrming COA)
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THERE ARE 3 ISSUES ON ROADBLOCKS:
1. LEGALITY OF ROADBLOCK (LF 1-4)
2. PRIMARY PURPOSE OF ROADBLOCK (EDMOND)
3. RAS TO DETAIN DRIVER FOR INVESTIGATION

CASE #9
•

Appeal from conviction for trafﬁcking cocaine

•

Trafﬁc stop for broken brake light, 2 guys in car.

•

Cop gets him out to show him the light not working, he agrees,
says it must’ve just went out.

•

Conﬂicting stories, drug dog, alert, 8 x one ounce packages of
cocaine, scales.

•

Brake light comes on . . .

•

ISSUE ON APPEAL: No RAS to stop car since brake light was
actually working.
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WHO WINS?
1. The State, because they had already found cocaine
when the brake light came on.
2. Defendant, because the equipment statue must be
strictly construed and the light was in fact working.
3. Defendant, because the passenger had equal access.
4. The State, because the information before the judge
was that there was a valid basis for the stop, even if that
basis disappeared later.

“[A]n ofﬁcer's honest belief that a trafﬁc violation
has been committed in his presence, even if
ultimately proven incorrect, may nevertheless
demonstrate the existence of at least an
articulable suspicion . . . In judging the ofﬁcer's
honest belief, a court should determine whether
the ofﬁcer's motives and actions at the time . . .
were reasonable and not arbitrary or harassing.”
–Partlow, 346 Ga.App. at 481, n.22, citing Jones v
State, 259 Ga.App. 506, 507 (2003).
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CASE #10
•

Appeal of DUI conviction after bench trial

•

Def stopped at a light waiting to turn right; cop behind him. He
cuts through a gas station parking lot instead of waiting for light
to turn green. Cop stops him for running the light, later arrests
him for DUI.

•

State concedes that driver did not violate OCGA §40-6-20.

•

Judge denies MTS. While driver did not break the law, cop’s
mistake was “reasonable and honest.”

•

ISSUE ON APPEAL: Error to deny MTS - stop was no good.

WHO WINS?
1. Defendant, because the ofﬁcer’s mistake of law was not
objectively reasonable; avoiding a red light is not running
one.
2. The State, because the ofﬁcer’s mistake of law was in good
faith, and he had cited other drivers for doing the same thing.
3. The State, because the driver disregarded and disobeyed
the trafﬁc light’s instruction to stop.
4. Defendant, because the light was really long and ain’t
nobody got time for that sh*t.
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“[T]here is no good-faith exception to the
exclusionary rule in Georgia.”

–Harris v State, 344 Ga.App. 572 (February 14, 2018)
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Houseworth v. State, --- S.E.2d ---- (2018)

Evidence in prosecution for first-degree
homicide was sufficient to support finding
that defendant caused single-car accident
while driving under the influence of alcohol,
struck victim, her boyfriend, and left without
rendering aid, resulting in victim’s serious
injury and death; one witness testified that
defendant consumed three or four shots and
a couple of cups of an alcoholic mixed drink
before the accident at a nightclub, victim's
parents testified that defendant appeared
intoxicated after they arrived at the accident,
officer testified that when defendant appeared
at police station to report an accident she was
in disarray, and evidence showed significant
damage to her vehicle with a caved in
windshield, and on-scene officers testified that
they saw a broken piece of white bumper cover
on the roadway matching defendant's vehicle.
Ga. Code Ann. §§ 40-6-270(b), 40-6-393(b).

2018 WL 5117964
Only the Westlaw citation is currently available.
Court of Appeals of Georgia.
HOUSEWORTH
v.
The STATE.
A18A1105
|
October 22, 2018
Synopsis
Background: Defendant was convicted in the Superior
Court, Dekalb County, Gregory A. Adams, J., 17CR3013,
of driving under the influence to the extent it was less safe
to drive, hit-and-run, and first degree vehicular homicide.
Defendant appealed.

Cases that cite this headnote

Holdings: The Court of Appeals, Doyle, Presiding Judge.
held that:
[2]
[1] evidence was sufficient to find that defendant caused
the single-car accident resulting in victim’s serious injury
and death;

Criminal Law
Degree of proof
The reasonable hypothesis rule applies only in
the narrow context where all of the evidence
against the accused was circumstantial. Ga.
Code Ann. § 24-14-6.

[2] reasonable hypothesis rule did not apply for
establishing defendant's guilt;

Cases that cite this headnote
[3] probative value of evidence of defendant's subsequent
unresolved driving under the influence to the extent it
was less-safe arrest, was substantially outweighed by the
danger of unfair prejudice; and
[4] error in admitting evidence of defendant's subsequent
unresolved crime was not harmless in prosecution for
vehicular homicide predicated on a hit-and-run.

Reversed.

West Headnotes (15)
[1]

Automobiles
Homicide

[3]

Automobiles
Homicide
Reasonable hypothesis rule did not apply to
require that the circumstantial evidence of
causation for first-degree vehicular homicide
predicated on a hit and run to exclude all
reasonable hypotheses of defendant's guilt,
where there was direct evidence in the
form of eyewitness testimony of defendant's
alcohol consumption before the accident,
of defendant's intoxicated actions after the
accident, of defendant's acknowledgment that
there was something in the road and a follow
up cellular phone text message from defendant
acknowledging her own guilt the day after the
accident. Ga. Code Ann. § 24-14-6.

© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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and may be properly offered into evidence.
Ga. Code Ann. § 24-4-404(b).

Cases that cite this headnote
[4]

Criminal Law
Acquittal or conviction under one of
several counts

Cases that cite this headnote
[7]

An acquittal on one charge does not affect
the sufficiency of the evidence as to another
charge, even if the conviction is a compound
offense, and the acquittal was for a predicate
offense.

When conducting the balancing test used
to determine whether probative value of an
extrinsic act evidence is outweighed by danger
of unfair prejudice, an appellate court will
examine whether the trial court properly
considered all the circumstances surrounding
the extrinsic act evidence, including the
similarities between the charged act and the
extrinsic act, the remoteness in time between
the charged act and the extrinsic act, and
the prosecution’s need for the extrinsic act
evidence. Ga. Code Ann. § 24-4-403.

Cases that cite this headnote
[5]

Criminal Law
Inconsistent findings
Criminal Law
Verdict supported by evidence
In light of the abolition of the inconsistent
verdict rule in criminal cases, the issue is not
whether an acquittal on one charge would
logically necessitate acquittal on another
charge on which the jury convicted the
defendant; rather the sole question is whether
the evidence viewed in favor of the conviction
was sufficient to support the guilty verdict.
Cases that cite this headnote

[6]

Criminal Law
Purposes for Admitting Evidence of
Other Misconduct
Criminal Law
Showing bad character or criminal
propensity in general
Rule prohibiting admission of other crimes as
character evidence to prove actions explicitly
recognizes the relevance of other acts evidence
offered for a permissible purpose and, at
the same time, prohibits the admission of
such evidence when it is offered solely for
the impermissible purpose of showing a
defendant’s bad character or propensity to
commit a crime; it is an evidentiary rule of
inclusion which contains a non-exhaustive list
of purposes other than bad character for
which other acts evidence is deemed relevant

Criminal Law
Prejudicial effect and probative value

Cases that cite this headnote
[8]

Criminal Law
Other particular offenses
Criminal Law
Misconduct subsequent to charged
offense
Probative value of evidence of defendant's
subsequent unresolved driving under the
influence to the extent it was less-safe
arrest, was substantially outweighed by the
danger of unfair prejudice, in prosecution
for driving under the influence to the extent
it was less safe to drive, hit-and-run, and
first degree vehicular homicide; the two
crimes were dissimilar, a trial, defendant’s
attorney specifically conceded that defendant
consumed alcohol before she drove, during
closing argument prosecutor explained that
the extrinsic evidence showed that defendant
consumed alcohol and intended to drive,
which impermissibly implied course of
conduct and propensity, not intent, and
neither course of conduct nor propensity were
listed as proper purposes to admit prior bad
acts evidence. Ga. Code Ann. §§ 24-4-403,
24-4-404(b).
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Evidence calculated to create prejudice
against or sympathy for accused

Cases that cite this headnote
[9]

The major function of the rule prohibiting
admission of evidence when the probative
value of the evidence is outweighed by the
danger of unfair prejudice is to exclude
matters of scant or cumulative probative
force, dragged in for the sake of its prejudicial
effect. Ga. Code Ann. § 24-4-403.

Criminal Law
Prejudicial effect and probative value
Criminal Law
Necessity for evidence
When conducting the balancing test used
to determine whether probative value of an
extrinsic act evidence is outweighed by danger
of unfair prejudice, whether the charged
crime is one of general intent is one of the
important factors the trial court may consider
when assessing the prosecutorial need for
the extrinsic act evidence. Ga. Code Ann. §
24-4-403.

Cases that cite this headnote
[13]

Anytime a prior crime is admitted into
evidence, there is a prejudicial effect. Ga.
Code Ann. § 24-4-403.

Cases that cite this headnote
[10]

Cases that cite this headnote

Criminal Law
Prejudicial effect and probative value
Criminal Law
Other Misconduct Showing Intent

[14]

When conducting the balancing test used
to determine whether probative value of an
extrinsic act evidence is outweighed by danger
of unfair prejudice, if the State’s threshold
to prove intent as an element of a crime
is relatively low, as it likely is when the
charged crime is one of general intent, then the
probative value of the extrinsic act evidence
would necessarily be minimal. Ga. Code Ann.
§ 24-4-403.
Cases that cite this headnote
[11]

Criminal Law
Relevancy in General
Probative value of evidence depends upon the
need for the evidence; when the fact for which
the evidence is offered is undisputed or not
reasonably susceptible of dispute, the less the
probative value of the evidence.
Cases that cite this headnote

[12]

Criminal Law

Criminal Law
Evidence calculated to create prejudice
against or sympathy for accused

Criminal Law
Showing bad character or criminal
propensity in general
Rule governing admission of other crimes
evidence prohibits the admission of similar
act evidence when it is offered solely for
the impermissible purpose of showing a
defendant’s bad character or propensity to
commit a crime. Ga. Code Ann. § 24-4-404(b).
Cases that cite this headnote

[15]

Criminal Law
Evidence of other offenses and
misconduct
Error in admitting unfairly prejudicial
evidence
of
defendant's
subsequent
unresolved driving under the influence to
the extent it was less-safe arrest was
not harmless in prosecution for vehicular
homicide predicated on a hit-and-run,
where evidence against defendant was not
overwhelming, evidence showed that victim
stopped and exited defendant's car on one side
of the four-lane divided highway, and then, in
the dark and rain, crossed the highway and
the median and was in the road on the other
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side of the highway, defendant had no reason
to expect him to be there, when defendant's
vehicle made contact with him. Ga. Code
Ann. § 40-6-270(b).
Cases that cite this headnote

Attorneys and Law Firms
Steven H. Sadow, Matthew K. Winchester, Atlanta, for
Appellant
Sherry Boston, Decatur, Gerald Mason, Atlanta, Buffy
Dionne Thomas, for Appellee
Opinion
Doyle, Presiding Judge.
*1 Santana R. Houseworth was charged with driving
under the influence to the extent it was less safe to drive
(“DUI less-safe”), 1 hit-and-run, 2 and two counts of first
degree vehicular homicide (predicated on felony hit-andrun and DUI less-safe). 3 A jury acquitted her of vehicular
homicide based on DUI less-safe (Count 1), and she was
convicted on the remaining three counts and sentenced to
serve 15 years in custody. 4 Houseworth appeals, arguing
that the evidence was insufficient to sustain her conviction
for vehicular homicide based on hit-and-run and that the
trial court erred by admitting evidence of her subsequent
DUI arrest. For the reasons that follow, we find the
evidence sufficient, but reverse her convictions because the
trial court erred by admitting evidence of the subsequent
act.
On appeal from a criminal
conviction, we view the evidence
in the light most favorable to the
verdict, and the defendant is no
longer entitled to the presumption
of innocence. We determine only
whether the evidence authorized the
jury to find the defendant guilty
beyond a reasonable doubt, and
in doing so we neither weigh that
evidence nor judge the credibility of
the witnesses. 5

So viewed, the record shows that on the night of April
3, 2015, Houseworth, Bobby Gleaton, Jr. (her boyfriend),
and several friends went to a nightclub in DeKalb County,
where the group ate food and drank alcohol. According to
one witness, Houseworth consumed “three or four shots
and a couple [of] cups of blue MF[, an alcoholic mixed
drink].” The group was asked to leave the bar after one
of Houseworth’s friends got into a disagreement with
another patron. Gleaton, Houseworth, and Houseworth’s
friend, Cierra St. Hubert-Upshaw, left in Houseworth’s
car – a white 2003 Honda Accord – with Gleaton driving,
intending to meet the others at Gleaton’s house.
While en route, Gleaton and Houseworth argued. Gleaton
stopped the car in an office park located on a four-lane
divided highway and got out, telling the women that he
would “get hi[m]self home.” The women exited the car
and tried to convince Gleaton to return to the car, but
he refused. Gleaton called his friend, Deion Willams, and
asked him to pick him up at a condominium complex,
which was located on the same side of the highway as the
office park where the group was parked and connected to
it with a sidewalk.
When Houseworth and St. Hubert-Upshaw returned to
the car, it had started to rain. Houseworth, who was
driving, turned eastbound on the highway shortly before
making a U-turn to go westbound towards an interstate
highway. St. Hubert-Upshaw estimated that Houseworth
was going approximately 45 miles per hour, which was the
speed limit. As the car proceeded towards the interstate,
the women saw something in the road; according to St.
Hubert-Upshaw, the women could not initially determine
what it was, asking each other if it was “like a deer or
something.” St. Hubert-Upshaw testified that as they got
closer to the object, they realized it was Gleaton, and
Houseworth swerved to avoid him, jerking the steering
wheel to the left and stopping the car in the median. St.
Hubert-Upshaw, who was in the front passenger seat, hit
her head on the dashboard, and the windshield cracked.
*2 As soon as she regained control of the car,
Houseworth drove a short distance to the parking lot
of a nearby restaurant. The women exited the car,
and St. Hubert-Upshaw noticed that the bumper on
Houseworth’s car was hanging off, the windshield was
cracked, and there was a dent in the roof. Houseworth
called Gleaton’s parents and Williams, and she angrily
told them that Bobby had “messed up her car.” Gleaton’s
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parents and Williams met her in the restaurant parking
lot, where Houseworth told them that Gleaton had
thrown something at her car or punched it. Williams
and Gleaton’s parents testified that Houseworth appeared
to be intoxicated, and they all observed the significant
damage to her car.

At 10:06 a.m., Houseworth sent Gleaton’s mother a text
that said, “[T]here are no words I can say for forgiveness,
but on my own life I did not see this coming[,] and I
promise you I had no intentions. ... I know sorry can’t fix
anything but I’m sorry. ... I’m on begging knees, I swear
it wasn’t intentional.”

Meanwhile, between 1:45 and 2:30 a.m. that same night,
Jessica Johnson observed an object lying in the road on
the highway, partially in the median. Johnson applied her
brakes and tried to swerve around the object, but she
was unable to avoid running over it. Johnson stopped her
vehicle and immediately called 911 when she realized she
had run over a person, later identified as Gleaton. While
she waited for police to arrive, Johnson observed several
other vehicles run over the body.

Houseworth was charged with two counts of first degree
vehicular homicide, hit-and-run, and DUI less-safe.

When an officer arrived on the scene, Gleaton was
“in the roadway injured very badly,” and he stopped
breathing shortly thereafter. Emergency personnel arrived
and attempted to render aid, but they were unable to
revive Gleaton. A detective arrived shortly thereafter and
observed track marks on the roadway, a black vehicle
part later identified as a part from the inner wheel well
of a vehicle, and a broken piece of a white bumper
cover with a label indicating that it fit a 2003 to a 2006
Honda Accord. 6 Although he was unable to conduct an
accident reconstruction based on wet weather conditions
and the fact that Gleaton had been struck by multiple
vehicles, the detective later determined that the damage
to Houseworth’s vehicle was consistent with “a vehicle
striking a pedestrian.”
Meanwhile, Houseworth and St. Hubert-Upshaw left
and went to Clayton State College with friends to
retrieve Houseworth’s phone. Houseworth returned to
the restaurant, and at 6:36 a.m. the following morning,
she called 911 from the parking lot and reported a
single-vehicle accident with property damage. An officer,
unaware of Gleaton’s death, responded to the restaurant,
and he observed that Houseworth’s white 2003 Honda
Accord was “very heavily damaged,” noting that the
windshield was caved in. Houseworth appeared to be
“kind out of it,” her hair was in disarray, and she wasn’t
wearing much clothing. Houseworth told the officer that
“she was driving down the highway earlier in the middle
of the night[,] and she struck something. She wasn’t sure
if it was a deer or whatever, an object in the road.”

At trial, the medical examiner testified that Gleaton
suffered a number of injuries, including lacerations,
contusions, compound fractures in both legs, a linear skull
fracture, and blunt force injuries to his face. He further
testified that
[I]t would be my opinion that the
head injuries [caused by the first
vehicle striking Gleaton], in and
of themselves are lethal, the skull
fracture and the brain injuries to
the brain itself. And it would be my
opinion that that particular injury
was, in my opinion, caused by an
impact either against the first vehicle
that struck him ... and could have
been caused either by an impact
against part of the vehicle or, you
know, the tertiary impact when he
was thrown off that vehicle and onto
the road and impacting his head
then.
*3 According to the medical examiner, some of
Gleaton’s injuries were sustained while he was walking
or standing upright, and those injuries incapacitated
him, rendering him immobile in the roadway, where
he was struck by other vehicles that also left injury
patterns. On cross-examination, however, the medical
examiner conceded that it was possible that Gleaton
was still standing after the first car struck him. The
medical examiner also testified that blood tests performed
on Gleaton indicated the presence of “a fairly high
level” of marijuana, a “very small amount” of Xanax,
a “fairly high amount ... high therapeutic or slightly
above” level of pseudoephedrine/ephedrine, and a low-totherapeutic amount of Benadryl; another doctor testified
that Gleaton’s blood alcohol level was 0.109.
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At the conclusion of the trial, the jury acquitted
Houseworth of vehicular homicide based on the predicate
offense of DUI and found her guilty of the remaining three
counts. This appeal followed.
1. Houseworth argues that the evidence is insufficient to
sustain her conviction for vehicular homicide predicated
on hit-and-run because Gleaton’s conduct was the
superseding, proximate cause of the accident that caused
his death. We disagree.
(a) OCGA § 40-6-393 (b) provides: “[a]ny person who,
without malice aforethought, causes the death of another
person through the violation of ... subsection (b) of Code
Section 40-6-270 [felony hit-and-run] commits the offense
of homicide by vehicle in the first degree.”
Count 2 charged that Houseworth violated OCGA §
40-6-393 (b) by:
while driving a motor vehicle ...
without
malice
aforethought,
cause[d] an accident which caused
the death of Bobby Lee Gleaton,
Jr., a human being, through a
violation of OCGA § 40-6-270 (b),
[h]it and [r]un, in that she struck
[Gleaton] with the aforementioned
motor vehicle, and did knowingly
fail to immediately stop her vehicle
at the scene of the accident and
return to the scene of the accident
and render reasonable assistance to
said victim. ...
The trial court charged the jury that the State bore
the burden of proving, beyond a reasonable doubt, that
Houseworth was “guilty of the offenses charged” and that
“[n]o person shall be convicted of any crime unless or until
each element of the crime as charged is proven beyond
a reasonable doubt. The burden of proof rests upon the
State to prove every material allegation of the indictment
and every essential element of the crime charged beyond
a reasonable doubt.” The court also properly charged the
jury as to the elements of vehicular homicide based on
the predicate act of hit-and-run, and it gave the jury the
following pattern jury charge on leaving the scene/hit-andrun, which charge addressed causation:

It is unlawful for any person to
knowingly fail to stop and comply
with the requirements previously
stated where the accident is the
proximate cause of death or serious
bodily injury. Proximate cause is
that which in the natural and
continuous sequence unbroken by
other causes produces an event
and without which the event would
not have occurred. Proximate cause
is that which is the nearest in
the order of responsible causes as
distinguished from remote and that
which stands last in causation, not
necessarily in time or place but in
causal relation. 7
“[I]n cases of conflicting evidence over causation, the
question is one for the jury to resolve.” 8
[1] Here, the testimony about Houseworth’s alcohol
consumption before the accident and her appearance
and actions soon after the accident, coupled with the
evidence of the damage to her, debris left at the scene,
and St. Hubert-Upshaw’s testimony about Houseworth’s
unsuccessful attempt to avoid striking Gleaton by
swerving, entitled the jury to conclude that Houseworth
caused the accident, while driving under the influence of
alcohol to the extent that it was less safe, striking Gleaton
with her car, and leaving the scene without rendering aid,
which resulted in Gleaton’s serious injury and death. The
jury also could reasonably infer from her text to Gleaton’s
mother the morning after the accident that Houseworth
was conscious of her own guilt. 9
*4 [2]
[3] (b) Houseworth also contends that the
circumstantial evidence of causation failed to exclude all
reasonable hypotheses of her guilt. 10 This
argument is without merit because
the reasonable hypothesis rule
applies only in the narrow context
where all of the evidence against
the accused was circumstantial.
Here, there was direct evidence in
the form of eyewitness testimony[,
including St. Hubert-Upshaw,
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Gleaton’s parents, and Williams,]
and [Houseworth’s statements in
her text to Gleaton’s mother]. The
reasonable hypothesis rule therefore

*5 After considering the proffer and the arguments of
counsel, the trial court admitted the evidence “for the
purpose of demonstrating intent.” The court did not
11
elaborate on its ruling, failing to indicate whether it
has no application in this case.
had weighed the prejudicial impact against the probative
value of the evidence. The court did instruct the jury
[4] [5] (c) Finally, contrary to Houseworth’s argument
immediately before its admission that the evidence was
on appeal, the fact that the jury acquitted her of vehicular
to be considered “for the sole issue or limited purpose of
homicide predicated on DUI less-safe does not mean that
showing intent.” And during its final instructions to the
the State had to use conduct independent of DUI to prove
jury, the trial court charged:
that she caused the accident. An acquittal on one charge
does not affect the sufficiency of the evidence as to another
Before you may consider—before
charge, even if the conviction is a compound offense, and
you may consider of the subsequent
the acquittal was for a predicate offense. 12

In light of the abolition of the
inconsistent verdict rule in criminal
cases, the issue is not whether
an acquittal on one charge would
logically necessitate acquittal on
another charge on which the jury
convicted the defendant; rather the
sole question is whether the evidence
viewed in favor of the conviction
was sufficient to support the guilty
verdict. 13
Given the evidence in this case, the jury was authorized
to conclude that Houseworth was guilty of first-degree
vehicular homicide predicated on hit-and-run.
2. Houseworth also contends that the trial court erred
by admitting evidence of her subsequent, unresolved DUI
less-safe arrest, arguing that it was irrelevant, lacked
probative value, and was unfairly prejudicial.
Prior to trial, the State filed a notice of intent to
present evidence of Houseworth’s May 21, 2016 arrest
for DUI less-safe, seeking to introduce it to show
“proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident. ...”
The trial court heard evidence and oral argument from the
parties on the fourth day of trial. 14 The State advised that
it sought to introduce the evidence to show Houseworth’s
“intent to drive under the influence of alcohol” and to
show that her actions were not an accident; Houseworth
objected, arguing that the subsequent acts were neither
relevant nor probative, and they were unfairly prejudicial.

DUI alleged committed—allegedly
committed by the defendant for the
limited purpose of showing intent,
you must first determine whether
it is more likely than not that the
accused committed the subsequent
DUI. If so, you must then determine
whether the subsequent DUI shares
any light on the issue of intent for the
crimes charged in the indictment in
this trial. Remember to keep in mind
the limited use and prohibited use of
this evidence.
Following the trial court’s ruling admitting the evidence,
the State presented testimony from a police officer
who responded to a single-car accident in Atlanta
at 3:30 a.m. on May 21, 2016. The officer observed
Houseworth’s Honda Accord, which had struck an
unoccupied, abandoned house, resulting in damage to
the house and extensive damage to the car. Houseworth
—the driver—and her passenger initially walked away
from the scene, but paramedics stopped Houseworth and
transported her to the hospital, where she was interviewed
by another officer. Houseworth, who was wearing a neck
brace, admitted that she had been drinking at the U-Bar–
the same bar she and Gleaton visited the night of his
death–before driving and losing control of her car. After
noticing an odor of alcohol and observing Houseworth’s
glossy, glassy eyes, the officer arrested her. Houseworth
refused to submit to a State-administered chemical test,
and she was charged with DUI less-safe.
OCGA § 24-4-404 (b) (“Rule 404 (b)”) provides in relevant
part:
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Evidence of other crimes, wrongs,
or acts shall not be admissible
to prove the character of a
person in order to show action
in conformity therewith. It may,
however, be admissible for other
purposes, including, but not
limited to, proof of motive,
opportunity, intent, preparation,
plan, knowledge, identity, or
absence of mistake or accident. ...
To admit evidence of other acts,
[t]he trial court must find that: (1)
the other acts evidence is relevant to
an issue other than the defendant’s
character, (2) the probative value
is not substantially outweighed by
undue prejudice under OCGA §
24-4-403 (“Rule 403”), and (3)
there is sufficient proof that a jury
could find by a preponderance of
the evidence that the defendant
committed the acts. 15
Relevant evidence admissible under Rule 404 (b) may
be excluded under Rule 403 “if its probative value
is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury
or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence.” 16 “This
balancing test is committed principally to the discretion
of the trial courts[,] and exclusion of evidence under the
test is an extraordinary remedy which should be used only
sparingly.”

17

*6 [6] Here, the State sought to admit the evidence to
show Houseworth’s “intent to drive under the influence
of alcohol” and to show that her actions were not an
accident, and the trial court admitted the evidence “for the
purpose of demonstrating intent.”
Rule 404 (b) explicitly recognizes
the relevance of other acts evidence
offered for a permissible purpose
and, at the same time, prohibits
the admission of such evidence

when it is offered solely for the
impermissible purpose of showing
a defendant’s bad character or
propensity to commit a crime. Rule
404 (b), therefore, is, on its face,
an evidentiary rule of inclusion
which contains a non-exhaustive
list of purposes other than bad
character for which other acts
evidence is deemed relevant and may
be properly offered into evidence. 18
Intent is a proper purpose for introducing evidence of
similar acts. 19 And the Supreme Court of Georgia held in
Jones II that DUI less-safe is a general intent crime, and
the State therefore
had the burden of proving beyond
a reasonable doubt [the defendant’s]
intent ... to drive ... under the
influence of alcohol ... to the extent
[s]he was a less safe driver. Intent,
therefore, was a material issue in the
State’s prosecution[,] and because
the same state of mind was required
for committing the prior act and
the charged crimes, i.e., the general
intent to drive while under the
influence of alcohol, evidence of [the
defendant’s] prior [DUI] conviction
was relevant under Rule 404 (b) to
show [the defendant’s] intent [with
regard to the charged crime]. 20
Neverthless, even assuming that Houseworth’s
subsequent arrest for DUI was relevant to show intent,
the record does not demonstrate that the evidence of her
subsequent DUI arrest was properly admitted.
The Supreme Court of Georgia has explained that:
the probative value of evidence
derives in large part from the extent
to which the evidence tends to make
the existence of a fact more or less
probable. Generally speaking, the
greater the tendency to make the
existence of a fact more or less
probable, the greater the probative
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value. And the extent to which
evidence tends to make the existence
of a fact more or less probable
depends significantly on the quality
of the evidence and the strength of
its logical connection to the fact for
which it is offered. Probative value
also depends on the marginal worth
of the evidence—how much it adds,
in other words, to the other proof
available to establish the fact for
which it is offered. The stronger the
other proof, the less the marginal
value of the evidence in question.
And probative value depends as well
upon the need for the evidence.
When the fact for which the evidence
is offered is undisputed or not
reasonably susceptible of dispute,
the less the probative value of the
evidence. 21
[7] When conducting the Rule 403 balancing test,
[a]n appellate court will examine
whether the trial court properly
considered all the circumstances
surrounding the extrinsic act
evidence, including the similarities
between the charged act and the
extrinsic act, the remoteness in
time between the charged act
and the extrinsic act, and the
prosecution’s need for the extrinsic
act evidence. 22
*7 [8] Here, the temporal span of thirteen months “is
not too remote for the probative value of the extrinsic
act to be impacted in a significant way.” 23 Therefore,
a determination of the admissibility of the similar act
focuses on the similarities between the two events and the
State’s need for the subsequent DUI arrest to demonstrate
intent.
While both events involved DUI after Houseworth
consumed alcohol at the same bar, they are not identical.
In May 2016, Houseworth drove her car from the bar
and struck a building, and there is no evidence that the

collision resulted from anything other than her diminished
capacity. In the charged crime, she drove her car after
Gleaton refused to drive anymore, and she struck him
when he later entered the roadway—in a location other
than where she left him and had no reason to expect
him to be—in the rain. Accordingly, the “similarities”
between the two crimes are a relatively neutral factor in
the balancing test.
[9]
[10] More importantly, the probative value of her
subsequent DUI arrest is minimal.
[W]hether the charged crime is one
of general intent is one of the factors,
an important one, the trial court
may consider when assessing the
prosecutorial need for the extrinsic
act evidence in question. Logically,
if the State’s threshold to prove
intent as an element of a crime is
relatively low, as it likely is when
the charged crime is one of general
intent, then the probative value of
the extrinsic act evidence would
necessarily be minimal. 24
[11] At trial, Houseworth’s attorney specifically conceded
during opening and closing arguments that Houseworth
consumed alcohol before she drove. Such a concession,
notwithstanding her failure to admit that she was
under the influence to the extent that she was less-safe,
diminishes the probative value of her subsequent DUI
arrest. 25 “This is because probative value depends upon
the need for the evidence. When the fact for which
the evidence is offered is undisputed or not reasonably
susceptible of dispute, the less the probative value of
the evidence.” 26 Given Houseworth’s concession during
argument, coupled with the undisputed evidence that she
had consumed alcohol at the bar before the accident and
the fact that DUI less-safe is a general intent crime, “the
probative value of the [subsequent] DUI [arrest] to show
intent ... was very low.” 27
[12]
[13]
[14] Having determined the extremely low
probative value of Houseworth’s subsequent DUI arrest,
we must now weigh that against the danger of unfair
prejudice. 28 As the Supreme Court of Georgia has
explained,
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one of the dangers inherent in
the admission of extrinsic offense
evidence is that the jury may convict
the defendant not for the offense
charged but for the extrinsic offense,
because the jury may feel that
the defendant should be punished
for that activity even if [she] is
not guilty of the offense charged.
Indeed, the major function of Rule
403 is to exclude matters of scant or
cumulative probative force, dragged
in by the heels for the sake of its
prejudicial effect. 29
*8 And “[a]nytime a prior crime is admitted into
evidence, there is a prejudicial effect. Here, because
the probative value of [Houseworth’s subsequent] DUI
[arrest] was minimal given all the attendant circumstances,
the danger of interjecting unfair prejudice was a greater
risk.” 30 This danger is evidenced by “the manner in which
the prosecutor actually used the extrinsic act evidence
at trial.” 31 During closing argument, although the State
maintained that the evidence of Houseworth’s subsequent
DUI arrest was important because it “goes to intent,”
the prosecutor went on to explain that “[i]t shows you
that she consumed alcohol and intends to drive. ...” This
statement impermissibly implies course of conduct and
propensity, not intent. Neither course of conduct nor
propensity are listed as proper purposes to admit Rule
404 (b) evidence 32 ; in fact, “Rule 404 (b) prohibits the
admission of [similar act] evidence when it is offered solely
for the impermissible purpose of showing a defendant’s
bad character or propensity to commit a crime.” 33
Therefore, instead of going to the issue of intent,
the admission of Houseworth’s subsequent DUI arrest
“creat[ed] the potential that the jury would render a
decision predicated on [her propensity to drink and
drive] in addition to the stigma already associated with a
[similar criminal act].” 34 Accordingly, we conclude that
the trial court abused its discretion by admitting evidence
of Houseworth’s subsequent DUI arrest “because the
probative value of the evidence was substantially
outweighed by the danger of unfair prejudice.” 35

(b) Having concluded that the admission of the similar act
evidence was erroneous,
we must review the record de
novo to determine whether the trial
court’s error was harmless. The test
for determining nonconstitutional
harmless error is whether it is
highly probable that the error did
not contribute to the verdict. In
doing so, we weigh the evidence as
we would expect reasonable jurors
to have done so, as opposed to
assuming that they took the most
pro-guilt possible view of every bit of
evidence in the case. 36
[15] So viewed, the evidence of Houseworth’s guilt
for vehicular homicide, while sufficient to support her
conviction, was not overwhelming. Again, the State had
to prove that Houseworth, without malice aforethought,
caused the accident which caused Gleaton’s death,
through a violation of the hit-and-run statute. 37 The
evidence at trial showed that Gleaton stopped and exited
Houseworth’s car on one side of the four-lane divided
highway, and then, in the dark and rain, crossed the
highway and the median and was in the road on the
other side of the highway—where Houseworth had no
reason to expect him to be—when Houseworth’s vehicle
made contact with him. Under these circumstances,
there was not overwhelming evidence that Houseworth
caused the accident. Thus, “we cannot say that it is
highly probable that the error did not contribute to
the verdict. Accordingly, we must reverse [Houseworth’s]
convictions.” 38 We note, however, that because there
was sufficient evidence to sustain the jury’s guilty verdict,
“double jeopardy therefore would not bar a retrial in this
instance.” 39
Judgment reversed.

Dillard, C.J., and Mercier, J., concur.
All Citations
--- S.E.2d ----, 2018 WL 5117964
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Footnotes

1
2
3
4
5

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

30
31
32
33

OCGA § 40-6-391 (a) (1).
OCGA § 40-6-270 (b).

OCGA §§ 40-6-393 (a) & (b).

Houseworth’s conviction for hit-and-run (Count 3) merged with vehicular homicide based on hit-and-run (Count 2).

(Citations and punctuation omitted.) Dickson v. State, 339 Ga. App. 500, 501 (1), 793 S.E.2d 663 (2016) , quoting Byrd
v. State, 325 Ga. App. 24, 752 S.E.2d 84 (2013), Newsome v. State, 324 Ga. App. 665, 751 S.E.2d 474 (2013).
There was no white Honda at the scene when police responded.
See Suggested Pattern Jury Instructions Vol. II: Criminal Cases (4th ed.), § 2.86.22.
Michael v. State, 335 Ga. App. 579, 584 (1), 782 S.E.2d 479 (2016).
Id. at 585 (1), 782 S.E.2d 479.
See OCGA § 24-14-6.

(Citations omitted.) Michael, 335 Ga. App. at 585 (1), 782 S.E.2d 479.

See Tanksley v. State, 281 Ga. App. 61, 62 (1), 635 S.E.2d 353 (2006).

(Punctuation omitted.) Id., quoting Kimble v. State, 236 Ga. App. 391, 395 (1), 512 S.E.2d 306 (1999) . See also Milam
v. State, 255 Ga. 560, 562 (2), 341 S.E.2d 216 (1986) (abolishing the inconsistent verdict rule in criminal cases), citing
United States v. Powell, 469 U.S. 57, 67, 105 S.Ct. 471, 83 L.Ed.2d 461 (1984).
According to the State’s appellate brief, in an order dated August 23, 2017, the court granted the State’s motion to
introduce the evidence of Houseworth’s subsequent DUI. As the State points out, however, that order was not included
in the record on appeal.
(Punctuation omitted.) State v. Atkins, ––– Ga. ––––, –––– (2),––– S.E.2d ––––, 2018 WL 4288397 (Case No. S18A0770,
decided Sept. 10, 2018), quoting Jones v. State, 301 Ga. 544, 545, 802 S.E.2d 234 (2017) (“Jones IV”).
OCGA § 24-4-403.
(Punctuation omitted.) Jones IV, 301 Ga. at 546 (1), 802 S.E.2d 234 , quoting Olds v. State , 299 Ga. 65, 70 (2), 786
S.E.2d 633 (2016).
State v. Jones, 297 Ga. 156, 159 (2), 773 S.E.2d 170 (2015) (“Jones II ”).
See OCGA § 24-4-404 (b).

(Punctuation and citation omitted.) Jones II, 297 Ga. at 160-161 (2), 773 S.E.2d 170.
(Citation and emphasis omitted.) Olds, 299 Ga. at 75-76 (2), 786 S.E.2d 633.

Jones IV , 301 Ga. at 548 (2), 802 S.E.2d 234 , citing United States v. Perez , 443 F.3d 772, 780 (II) (11th Cir.2006) ;
Bradshaw v. State, 296 Ga. 650, 657-658 (3), 769 S.E.2d 892 (2015).
Jones IV, 301 Ga. at 548 (2), 802 S.E.2d 234.
Id.

See, e.g., Brown v. State, 303 Ga. 158, 161-162 (2), 810 S.E.2d 145 (2018)(holding that the defendant’s prior commission
of assault on another person had “extremely low” probative value at his trial for murder and related offenses because he
admitted the intent to injure by asserting self-defense).
(Punctuation omitted.) Id. at 162 (2), 810 S.E.2d 145, quoting Olds, 299 Ga. at 76 (2), 786 S.E.2d 633.
Jones IV, 301 Ga. at 549 (2), 802 S.E.2d 234.

See Brown, 303 Ga. at 162 (2), 810 S.E.2d 145, citing Olds, 299 Ga. at 70 (2), 786 S.E.2d 633.

(Citation and punctuation omitted.)Brown, 303 Ga. at 162 (2), 810 S.E.2d 145
, quoting Hood v. State, 299 Ga. 95, 103 (4),
786 S.E.2d 648 (2016), United States v. Beechum, 582 F.2d 898, 914 (III) (c) (5th Cir.1978). In Bonner v. City of Prichard,
661 F.2d 1206, 1209 (11th Cir.1981) , the Eleventh Circuit adopted as binding precedent all Fifth Circuit decisions prior
to September 30, 1981.
(Citations and footnote omitted; emphasis in original.) Jones IV, 301 Ga. at 549-550 (2), 802 S.E.2d 234 , citing United
States v. Sterling , 738 F.3d 228, 238-239 (III) (B) (11th Cir.2013) & United States v. Johnson , 27 F.3d 1186, 1193 (II)
(B) (6th Cir.1994).
Jones IV, 301 Ga. at 550 (2), 802 S.E.2d 234.
The new Evidence Code specifically omitted course of conduct as a permissible purpose for other acts evidence. See
Thompson v. State, 302 Ga. 533, 538 (III) (A), 807 S.E.2d 899 (2017).
(Punctuation and emphasis omitted.) Jones II, 297 Ga. at 159 (2), 773 S.E.2d 170.
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34
35
36
37
38
39

Jones IV, 301 Ga. at 550 (2), 802 S.E.2d 234.
Id.

(Citations and punctuation omitted.) Brown, 303 Ga. at 164 (2), 810 S.E.2d 145.
See OCGA 40-6-393 (b).

Brown, 303 Ga. at 165 (2), 810 S.E.2d 145

Thompson, 302 Ga. at 545 (V), 807 S.E.2d 899 . Compare Jones IV, 301 Ga. at 550-551 (3), 802 S.E.2d 234 (holding
that error in admitting Rule 404 (b) evidence was harmless and did not require reversal of conviction for DUI per se in
light of evidence that the defendant’s blood alcohol concentration was substantially in excess of the legal limit).

End of Document
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the upholding of the trial court’s findings and
judgment.

2018 WL 4940514
Only the Westlaw citation is currently available.
Court of Appeals of Georgia.
HOLLAND
v.
The STATE.

Cases that cite this headnote
[2]

Where the evidence is uncontroverted and no
question regarding the credibility of witnesses
is presented, the trial court’s application of the
law to undisputed facts is subject to de novo
appellate review.

A18A1317
|
October 12, 2018
Synopsis
Background: Defendant applied interlocutory appeal from
decision of the trial court, denying his motion to suppress
results of breath test.

Cases that cite this headnote
[3]

Appellate courts will not rule on a
constitutional question unless it clearly
appears in the record that the trial court
distinctly ruled on the point.

Vacated and remanded with direction.

[1]

Cases that cite this headnote
[4]

Automobiles
Consent, express or implied
Trial court failed to consider totality of
circumstances pertaining to voluntariness
of defendant's consent to breath test
conducted following reading of implied
consent warning to defendant, for purposes
of self-incrimination analysis under state
constitution, in prosecution of defendant for
driving under the influence (DUI), where trial
court failed to consider officer's misleading
statement to defendant concerning the effect
of having a blood alcohol level above the legal
limit. Ga. Const. art. 1, § 1 para. 16.

Criminal Law
Reception of evidence
Criminal Law
Evidence wrongfully obtained
In reviewing the grant or denial of a motion to
suppress, the Court of Appeals applies three
fundamental principles: first, when a motion
to suppress is heard by the trial judge, that
judge sits as the trier of facts, and his findings
based upon conflicting evidence are analogous
to the verdict of a jury and should not be
disturbed by a reviewing court if there is any
evidence to support them; second, the trial
court’s decision with regard to questions of
fact and credibility must be accepted unless
clearly erroneous; third, the reviewing court
must construe the evidence most favorably to

Criminal Law
Necessity of ruling on objection or
motion
Criminal Law
Presentation and reservation of grounds
of review

[Holding:] The Court of Appeals, Barnes, P.J., held that
trial court failed to consider totality of circumstances
pertaining to voluntariness of defendant's consent to
breath test, for purposes of self-incrimination analysis
under state constitution.

West Headnotes (5)

Criminal Law
Review De Novo

Cases that cite this headnote
[5]

Automobiles
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Right to take sample or conduct test;
initiating procedure
Automobiles
Consent, express or implied
Criminal Law
Compelling Self-incrimination
A suspect is protected from compelled acts of
self incrimination, which includes protection
against being compelled to submit to a breath
test given after receiving the implied consent
warning, and accordingly has a right to refuse
such testing under the state constitution. Ga.
Const. art. 1, § 1 para. 16.
Cases that cite this headnote

Attorneys and Law Firms
Gregory Allen Willis, Atlanta, for Appellant.
David Holmes, Matthew Carl Krull, for Appellee.
Opinion
Barnes, Presiding Judge.
*1 Following the grant of his application for
interlocutory review, Terry E. Holland appeals and
contends that the trial court erred in denying his motion to
suppress the results of his breath test. Holland essentially
contends that his consent was not freely and voluntarily
given because the Implied Consent notice was misleading
and the officer’s explanation was factually and legally
inaccurate, and that in submitting to a breath test he was
compelled to provide self-criminating evidence without
the benefit of Miranda warnings. Following our review,
we vacate the judgment and remand to the trial court for
further proceedings consistent with this opinion.

evidence are analogous to the verdict
of a jury and should not be disturbed
by a reviewing court if there is any
evidence to support [them]. Second,
the trial court’s decision with regard
to questions of fact and credibility
must be accepted unless clearly
erroneous. Third, the reviewing
court must construe the evidence
most favorably to the upholding
of the trial court’s findings and
judgment.
(Citation and punctuation omitted.) Miller v. State, 288
Ga. 286, 286 (1), 702 S.E.2d 888 (2010). However, “where
the evidence is uncontroverted and no question regarding
the credibility of witnesses is presented, the trial court’s
application of the law to undisputed facts is subject to
de novo appellate review.” (Citations and punctuation
omitted.) Williams v. State, 327 Ga. App. 239, 239-40, 758
S.E.2d 141 (2014).
In applying these principles, we note that the evidence
demonstrates that on October 25, 2015, a law enforcement
officer initiated a traffic stop upon Holland for failing
to heed a stop sign and for swerving across a double
yellow line. When the officer walked to Holland’s vehicle
and began talking with Holland, the officer noticed
that Holland’s eyes were bloodshot and glassy, and that
Holland’s breath had an odor of an alcoholic beverage.
At the officer’s request, Holland blew into an alcosensor, which registered positive for alcohol. The officer
conducted field sobriety tests upon Holland, and observed
6 out of 6 clues on the horizontal gaze nystagmus, 4 out of
8 clues on the walk and turn, and 1 out of 4 clues on the
one leg stand. According to the officer, the number of clues
exhibited by Holland on each test indicated impairment.
Thereafter, the officer concluded that Holland was under
the influence of alcohol to the extent that it was less safe
for him to drive, and thus arrested him.

[1]
[2] In reviewing the grant or denial of a motion
The officer read Holland the Implied Consent notice for
to suppress, we apply three fundamental principles as
persons over 21 years of age, asking whether Holland
outlined by our Supreme Court:
would submit to a state-administered chemical test of
First, when a motion to suppress
is heard by the trial judge, that
judge sits as the trier of facts. The
trial judge hears the evidence, and
his findings based upon conflicting

his breath. 1 The traffic stop recording also showed that,
after the officer read Holland the Implied Consent Notice,
Holland asked the officer about the breath testing, and
the officer responded, “[if you are] above 0.08, then you’re
not DUI.” Holland consented to the breath test, and the
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subsequent testing registered an alcohol concentration at
0.12 grams, which was above the legal limit of 0.08 grams.
See OCGA § 40-6-391 (a) (5).
*2 The officer acknowledged at the suppression hearing
that he “made a misstatement” to Holland about the effect
of being above 0.08. As to that remark, Holland testified
that, “[The officer] told me during that time if I blow
[sic] a .08 or above, I would not be guilty of DUI in
the State of Georgia. So, I mean, I just consent [sic] to
it.” On cross-examination, however, when asked whether
he was “familiar with the concept that if you’ve had too
much to drink, it’s illegal to drive?” Holland answered, “I
understand that.”
Holland later filed a motion seeking to exclude the
results of the breath test asserting multiple procedural,
constitutional and legal claims, including that his
statements and field sobriety results should be suppressed
because the breath test was conducted without a warrant
and he was not properly advised of his Miranda rights.
Additionally, Holland asserted that his consent was
not freely and voluntarily given because the implied
consent notice was inherently coercive and coercive as
applied because of the officer’s inaccurate language, which
misstated the true and legitimate consequences of yielding
a BAC result of 0.08 % or higher.
In a detailed order, the trial court denied Holland’s
motion. In addition to finding that the stop was supported
by reasonable articulable suspicion, the trial court found
that per Birchfield v. North Dakota, ––– U.S. ––––,
136 S.Ct. 2160, 2176-2184 (V) (B)-(C), 195 L.Ed.2d
560 (2016), the Fourth Amendment permits warrantless
breath tests within the search incident to an arrest
exception. According to the trial court, “a breath test
would be similar to a police officer searching a suspect’s
person and the area within the control of the suspect. ...
After Birchfield, breath tests that are conducted as part
of a DUI arrest also fall into the same category.”
As such, it concluded that Holland’s claims regarding
the implied consent notice and the officer’s inaccurate
representation concerning the BAC level were moot
because Holland had no right to refuse or object to the
breath tests because it was incident to his arrest. The
court also found that there were no custodial statements
made after Holland was arrested warranting a Miranda
warning, and that Holland’s related claims that his
consent was not voluntary was also moot because of the

holding in Birchfield, but that even so, in considering
the totality of the circumstances, Holland had freely and
voluntarily consented to the breath test. The trial court
then certified its ruling for immediate review. This Court
denied Holland’s application for interlocutory review,
after which, Holland filed a petition for certiorari to the
Supreme Court of Georgia. The Supreme Court granted
Holland’s petition, vacated our order denying review and
remanded the case to this Court for reconsideration in
light of its recent opinions in Olevik v. State, 302 Ga. 228,
806 S.E.2d 505 (2017) and Fazio v. State, 302 Ga. 295, 806
S.E.2d 544 (2017). Subsequently, Holland’s application
was reinstated and granted, and this appeal ensued.
[3] 1. We first note that within the context of Holland’s
enumerated errors, to the extent that he challenges the
constitutionality of the Implied Consent notice, appellate
courts “will not rule on a constitutional question unless
it clearly appears in the record that the trial court
distinctly ruled on the point,” and the record in the present
case contains no such ruling. (Citation and punctuation
omitted.) Marks v. State, 280 Ga. 70, 74 (4), 623 S.E.2d
504 (2005). Thus, we do not rule on this matter or transfer
it to our Supreme Court. See McKibben v. State, 340 Ga.
App. 89, 92, n. 10, 796 S.E.2d 478 (2017).
*3 [4] [5] 2. As to Holland’s remaining enumerations
of error, the trial court held that any claims related to
Holland’s consent were moot given that per Birchfield, the
breath test was conducted incident to his arrest for DUI
so he had no right to refuse or object to the test. However
in Olevik, which was decided after the trial court issued
its order in this case, our Supreme Court determined that
a breath test provided by a DUI suspect after having
been read the implied consent warning was subject to
a self-incrimination analysis under Article I, Section I,
Paragraph XVI of the Georgia Constitution. Olevik, 302
Ga. at 235-246 (2) (c), 806 S.E.2d 505. Thus, a suspect is
protected from compelled acts of self incrimination, which
includes protection against being compelled to submit to
a breath test given after receiving the implied consent
warning, and accordingly has a right to refuse such testing
under the Georgia Constitution. Id. at 246 (2) (c), 806
S.E.2d 505. The Court further held that
[d]etermining the voluntariness
of (or lack of compulsion
surrounding)
a
defendant’s
incriminating statement or act
involves considerations similar to
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those employed in determining
whether a defendant voluntarily
consented to a search. We have
said that the voluntariness of a
consent to search is determined
by such factors as the age of
the accused, his education, his
intelligence, the length of detention,
whether the accused was advised
of his constitutional rights, the
prolonged nature of questioning,
the use of physical punishment,
and the psychological impact of
all these factors on the accused.
In determining voluntariness, no
single factor is controlling. Just
as the voluntariness of consent to
search includes an assessment of the
psychological impact of all the factors
on a defendant, a significant factor
in a due process inquiry is whether
a deceptive police practice caused
a defendant to confess or provide
an incriminating statement. And
although knowledge of the right to
refuse consent is one factor to be
taken into account, the government
need not establish such knowledge
as the sine qua non of an effective
consent.
(Citations and punctuation omitted.) Olevik, 302 Ga. at
251-252 (3) (b), 806 S.E.2d 505.

Williams v. State, 296 Ga. 817, 771 S.E.2d 373 (2015),
the trial court did not consider whether the officer’s
misleading statement to Holland affected Holland’s
decision to take the breath test, having already determined
that specific issues as to Holland’s consent were moot.
Compare In Yeong Sik Oh v. State, 345 Ga. App. 729, 737
(3), 815 S.E.2d 95 (2018) (“[A]lthough the presentation
of evidence by the State and [the defendant] and the trial
court’s consideration of it was made under the Fourth
Amendment rubric announced by the Supreme Court
in Williams..., we are not precluded from reviewing the
trial court’s determinations as to the voluntariness ...
of submitting to the breath test because the trial court
would have applied the same factors in its analysis had it
been aware that challenges to the breath test are properly
considered under Olevik rather than Williams.”) (citations
and punctuation omitted.)
Thus, we vacate the trial court’s denial of Holland’s
motion to suppress and we remand for further
consideration of the totality of the circumstances
surrounding Holland’s breath test as set forth in Olevik.
See Gelzer v. State, ––– Ga. ––––, ––– S.E.2d ––––, 2018
WL 4102307 (No. A18A1067) (August 29, 2018) (remand
required where trial court stated that it did not make an
analysis of the totality of circumstances surrounding the
defendant’s breath test.)
Judgment vacated and case remanded with direction.

McMillian and Reese, JJ., concur.
All Citations

In this case, although the trial court did consider some
of the circumstances surrounding Holland’s consent per

--- S.E.2d ----, 2018 WL 4940514

Footnotes

1

The notice provides as follows:
Georgia law requires you to submit to the state administered chemical tests of your blood, breath, urine, or other bodily
substances for the purpose of determining if you are under the influence of alcohol or drugs. If you refuse this testing,
your Georgia driver’s license or privilege to drive on the highways of this state will be suspended for a minimum period
of one year. Your refusal to submit to the required testing may be offered into evidence against you at trial. If you
submit to testing and the results indicate an alcohol concentration of 0.08 grams or more, your Georgia driver’s license
or privilege to drive on the highways of this state may be suspended for a minimum period of one year.
After first
submitting to the required state tests, you are entitled to additional chemical tests of your blood, breath, urine, or other
bodily substances at your own expense and from qualified personnel of your own choosing. Will you submit to the state
administered chemical tests of your breath under the Implied Consent Law?
See OCGA § 40-5-67.1 (b) (2).
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819 S.E.2d 84
Court of Appeals of Georgia.

[2]

Criminal Law
Questions of Fact and Findings

Emma Katherine BERGSTROM
v.
The STATE

Although an appellate court owes substantial
deference to the way in which the trial court
resolved disputed questions of material fact, it
owes no deference at all to the trial court with
respect to questions of law, and instead, must
apply the law itself to the material facts; this
includes legal determinations based upon the
totality of the circumstances.

A18A1218
|
September 14, 2018
Synopsis
Background: Defendant was convicted in the trial court,
following a bench trial, of driving under the influence
(DUI) under 21 and DUI less safe. Defendant appealed.

Cases that cite this headnote
[3]

Holdings: The Court of Appeals, Bethel, J., held that:

The implied consent notice, which referred
to a right to refuse testing for intoxication,
advised suspects of the consequences for doing
so, and concluded with a request to submit to
testing, did not create widespread confusion
about drivers’ rights and the consequences for
refusing to submit to a chemical test or for
taking and failing that test, and therefore, did
not facially violate driver's due process rights.
U.S. Const. Amend. 14; Ga. Code Ann. §
40-5-67.1(b)(1).

[2] the implied consent notice was not unconstitutional as
applied to 17-year old driver.

Affirmed.

West Headnotes (4)
Criminal Law
Review De Novo
Criminal Law
Evidence wrongfully obtained
On appeal from a ruling on a motion to
suppress, the reviewing court will defer to the
trial court’s factual findings and credibility
determinations, but review de novo the court’s
application of the law to the undisputed
facts, and to the extent that the controlling
facts are undisputed because they are plainly
discernable, those facts will also be reviewed
de novo.
Cases that cite this headnote

Automobiles
Advice or warnings; presence of counsel
or witness
Constitutional Law
Alcohol and drug-related issues; testing

[1] the implied consent notice did not facially violate
driver's due process rights, and

[1]

Criminal Law
Scope of Inquiry

Cases that cite this headnote
[4]

Automobiles
Advice or warnings; presence of counsel
or witness
The implied consent notice, which referred
to a right to refuse testing for intoxication,
advised suspects of the consequences for
doing so, and concluded with a request to
submit to testing, was not unconstitutional
as applied to 17-year old driver; while it was
undisputed that driver was upset throughout
her encounter with the arresting officer, the
record, including a video recording of the
traffic stop, sufficiently demonstrated that she
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consented to the state-administered breath
test for purposes of the Fourth Amendment.
U.S. Const. Amend. 4; Ga. Code Ann. §
40-5-67.1(b).

based upon the totality of the
circumstances.
Yeong Sik Oh v. State, 345 Ga. App. 729, 729-730, 815
S.E.2d 95 (2018) (citation omitted).

Cases that cite this headnote
So viewed, the evidence shows that on September 26,
2015, Emma Katherine Bergstrom, then 17 years old,
was stopped by a police officer at a roadblock. During
the stop, the officer observed that Bergstrom smelled
Attorneys and Law Firms
strongly of alcohol, and that her eyes were bloodshot and
Lance Warren Tyler, Lawrenceville, for Appellant.
glossy. Bergstrom agreed to take a police administered
preliminary breath test (PBT). After the PBT indicated
Donna Coleman Stribling, for Appellee.
a positive presence of alcohol, the officer explained the
PBT results to Bergstrom, and she admitted to consuming
Opinion
alcohol a few hours before the stop. The officer arrested
Bergstrom and immediately read her Georgia’s implied
Bethel, Judge.
consent notice for DUI suspects under 21 years of age,
[1]
[2] Emma Katherine Bergstrom was convicted of which provides as follows:
DUI under 21 and DUI less safe. She appeals from
Georgia law requires you to submit
her convictions, arguing that Georgia’s implied consent
to state administered chemical tests
statute is *85 unconstitutional on its face and as applied
of your blood, breath, urine, or
to her. Specifically, Bergstrom argues the State failed to
other bodily substances for the
prove she voluntarily consented to the state-administered
purpose of determining if you are
breath test, and the trial court erred in denying her motion
under the influence of alcohol or
to suppress the results of the test. Finding no error, we
drugs. If you refuse this testing, your
affirm.
Georgia driver’s license or privilege
On appeal from a ruling on a
to drive on the highways of this state
motion to suppress, we defer to
will be suspended for a minimum
the trial court’s factual findings
period of one year. Your refusal to
and credibility determinations, but
submit to the required testing may
review de novo the court’s
be offered into evidence against you
application of the law to the
at trial. If you submit to testing
undisputed facts. And significantly,
and the results indicate an alcohol
to the extent that the controlling
concentration of 0.02 grams or
facts are undisputed because they
more, your Georgia driver’s license
are plainly discernable from the
or privilege to drive on the highways
patrol car-mounted video recording
of this state may be suspended for a
as they are in this case, we review
minimum period of one year. After
those facts de novo. Although we
first submitting to the required state
owe substantial deference to the way
tests, you are entitled to additional
in which the trial court resolved
chemical tests of your blood, breath,
disputed questions of material fact,
urine, or other bodily substances
we owe no deference at all to the trial
at your own expense and from
court with respect to questions of
qualified personnel of your own
law, and instead, we must apply the
choosing. Will you submit to the
law ourselves to the material facts.
state administered chemical tests
This includes legal determinations
of your breath under the implied
consent law?
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OCGA § 40-5-67.1 (b)(1). Bergstrom then agreed to
the state-administered breath test, stating, “yeah, I’ll do
whatever you want me to do.” Then, using Bergstrom’s
cell phone, the officer attempted to contact Bergstrom’s
mother to pick up Bergstrom’s automobile so that it would
not be impounded. Bergstrom then became highly upset,
saying, “my mom’s going to hate me forever” and “oh
my God, I’m such an idiot. I hate myself. I’m going to
kill myself.” While the officer was making the phone call,
Bergstrom again stated “I’m going to kill myself,” and
repeatedly verbalized how this situation would impact her
college prospects. After the officer was unable to contact
Bergstrom’s mother and father, Bergstrom was searched
and transported to the police station where the stateadministered test was conducted. The test revealed that
Bergstrom was over the legal limit, with a blood alcohol
content of .115. Subsequently, Bergstrom was charged
with DUI under 21 and DUI less safe.
Before her trial, Bergstrom filed a motion to suppress
the results of the state-administered breath test, arguing
that she did not voluntarily consent to the breath test and
that Georgia’s implied consent statute is unconstitutional
on its face and as applied to her. The trial court denied
her motion, concluding that based on the totality of the
circumstances, Bergstrom voluntarily consented to the
state-administered breath test, and that Georgia’s implied
consent notice was *86 constitutional. At a stipulated
bench trial, the trial court found Bergstrom guilty of DUI
under 21 and DUI less safe. This appeal followed.
Bergstrom argues that the trial court erred by failing to
find Georgia’s implied consent statute unconstitutionally
coercive on its face and as applied to her. In light of our
Supreme Court’s holding in Olevik v. State, this argument
fails. 302 Ga. 228, 806 S.E.2d 505 (2017).
In Olevik, the defendant appealed from a conviction of
DUI less safe, arguing the trial court erred in denying
his motion to suppress the results of a state-administered
breath test. 302 Ga. at 231, 806 S.E.2d 505. Like
Bergstrom, the defendant argued that Georgia’s implied
consent statute was unconstitutional on its face and as
applied to him. Id. at 229, 806 S.E.2d 505. The defendant
contended the language of the statute was misleading
in such a way that it compelled him to take the stateadministered breath test, violating both his due process
rights and his rights under the Georgia Constitution. Id.

at 229, 806 S.E.2d 505. While our Supreme Court agreed
that the defendant’s rights under the Georgia Constitution
were implicated when he submitted to the breath test, the
Court rejected the defendant’s facial challenge, finding
that the implied consent notice is not per se coercive on its
face. Id. at 247 (3) (a), 806 S.E.2d 505. The Court reasoned
that the implied consent statute has a plainly legitimate
sweep in that it does not impose criminal penalties for
refusing to submit to chemical testing, and thus the
statute is not unconstitutional in all of its applications.
Id. at 246-48 (3), 806 S.E.2d 505. Compare Birchfield v.
North Dakota, ––– U.S. ––––, 136 S.Ct. 2160, 2184-2185
(V) (C) (3), 195 L.Ed.2d 560 (2016) (where the U.S.
Supreme Court approved the general concept of impliedconsent laws that impose civil penalties and evidentiary
consequences on motorists who refuse to comply, but
struck down implied consent laws that impose criminal
penalties for refusing to submit to blood testing).

a. Facial Challenge
[3] Here, as in Olevik, Bergstrom contends that Georgia’s
implied consent statute is unconstitutional on its face,
arguing that the warning statement required by the statute
is patently false and misleading. However, just as the
defendant in Olevik, Bergstrom has failed to demonstrate
that the implied consent notice is unconstitutional in all of
its applications. 302 Ga. at 248 (3) (a) (i), 806 S.E.2d 505.
See also United States v. Salerno, 481 U.S. 739, 745, 107
S.Ct. 2095, 95 L.Ed.2d 697 (1987) (“A facial challenge to
a legislative Act is, of course, the most difficult challenge
to mount successfully, since the challenger must establish
that no set of circumstances exists under which the Act
would be valid.”).
Moreover, we are unpersuaded by Bergstrom’s contention
that the language of the warning is fundamentally
inaccurate with respect to the voluntariness of the
search or fails to fully explain the consequences of noncompliance, and thus violates her due process rights.
There is no law requiring a full and explicit explanation
of all possible consequences of refusal in this context.
Although, as our Supreme Court noted, there may be
deficiencies in the implied consent notice, “there is no
evidence that OCGA § 40-5-67.1 (b) creates widespread
confusion about drivers’ rights and the consequences for
refusing to submit to a chemical test or for taking and
failing that test.” Olevik, 302 Ga. at 250 (3) (a) (i), 806
S.E.2d 505. Thus, Bergstrom’s facial challenge fails.
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b. As Applied Challenge
[4] Next, Bergstrom contends that OCGA § 40-5-67.1 (b)
is unconstitutional as applied to her and challenges, in
essence, the voluntariness of her consent to the undergo
the state-administered test. 1 Because the voluntariness
*87 of consent to a breath test is determined by looking
to the totality of the circumstances, we review the relevant
factors considered by the trial court in concluding that
Bergstrom consented to the breath test under Fourth
Amendment principles.
Georgia courts have said that the voluntariness of a
consent to search is determined by such factors as
the age of the accused, [her]
education, [her] intelligence, the
length of detention, whether the
accused was advised of [her]
constitutional rights, the prolonged
nature of questioning, the use
of physical punishment, and
the psychological impact of all
these factors on the accused. In
determining voluntariness, no single
factor is controlling.
Dean v. State, 250 Ga. 77, 80 (2) (a), 295 S.E.2d 306 (1982)
(citing Schneckloth v. Bustamonte, 412 U.S. 218, 227, 93
S.Ct. 2041, 36 L.Ed.2d 854 (1973) ).

physical punishment, or lengthy detention to obtain the
consent.” (citation omitted) ). The trial court reviewed
each of the aforementioned factors in open court, even
acknowledging that Bergstrom’s age “worked in her
favor” in its order denying Bergstrom’s motion to
suppress. The record further demonstrates that the trial
court reviewed the actions of the arresting officer and
found that the arresting officer acted “in a professional
and non-coercive manner throughout his interactions with
[Bergstrom].”
While it is undisputed that Bergstrom was upset
throughout the encounter, the record, including a video
recording of Bergstrom’s encounter with the arresting
officer, sufficiently demonstrates that she consented to
the state-administered breath test. As the trial court said,
“it cannot be the law that every time a 17 year old is
read implied consent that implied consent is, per se, not
understood and coercive[.]” Accordingly, Bergstrom’s as
applied challenge must also fail.
Because the trial court’s conclusion that Bergstrom
voluntarily consented the breath test, having properly
considered all relevant factors, and because the language
of the implied consent statute is not coercive per se,
Bergstrom’s facial and as applied challenges to the statute
fail. Accordingly, we affirm the trial court’s order denying
Bergstrom’s motion to suppress and affirm her conviction.
Judgment affirmed.

Here, the record reflects that the trial court considered
these factors in concluding that Bergstrom voluntarily
consented to the state-administered breath test. See
Kendrick v. State, 335 Ga. App. 766, 769, 782 S.E.2d
842 (2016) (“A consent to search will normally be held
voluntary if the totality of the circumstances fails to
show that the officers used fear, intimidation, threat of

Ellington, P. J., and Gobeil, J., concur.
All Citations
819 S.E.2d 84

Footnotes

1

Similar to our Supreme Court’s analysis in Olevik, Bergstrom’s “as applied” claim is not a challenge to the statute, but
rather a challenge to the admission of the results of the breath test against her. See Olevik, 302 Ga. at 250-251 (3) (b),
806 S.E.2d 505 (“Regardless of whether the reading of a notice compels a defendant to incriminate himself, it is not
the reading of the notice that would constitute a due process violation or a violation of the right against compelled selfincrimination. Instead, it is the admission of a compelled breath test that would amount to a constitutional violation.”).

End of Document
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court construes the evidence in a light
most favorable to uphold the ruling of the
trial court; however, where the evidence is
uncontroverted and there is no issue regarding
witness credibility, the appellate court reviews
the trial court's ruling to ensure that there was
a substantial basis for it.

818 S.E.2d 677
Court of Appeals of Georgia.
GELZER
v.
The STATE.
A18A1067.
|
August 29, 2018
Synopsis
Background: Defendant, charged with driving under
the influence while operating a commercial vehicle and
driving with a suspended license, moved to suppress
results of breath alcohol test. The trial court denied the
motion. Defendant filed interlocutory appeal.

Cases that cite this headnote
[2]

The trial court’s application of the law to
undisputed facts is subject to a de novo review.
Cases that cite this headnote
[3]

Holdings: The Court of Appeals, Ray, J., held that:

[2] trial court's failure to consider totality of circumstances
surrounding defendant's breath alcohol test, when
denying his motion to suppress results of such testing,
warranted remand for consideration of whether admission
of test results would violate defendant's right against selfincrimination.

West Headnotes (7)
[1]

Criminal Law
Illegally obtained evidence
Criminal Law
Reception of evidence
On appeal from the trial court’s ruling
on a motion to suppress, the appellate

Automobiles
Advice or warnings; presence of counsel
or witness
Arresting officer's overstatement of blood
alcohol concentration that could result in
revocation of arrestee's license, though his
erroneous reading of implied consent warning
for suspects age 21 or over instead of the
appropriate warning for commercial vehicle
drivers, substantially altered substance of
implied consent notice to which arrestee, a
commercial vehicle driver, was entitled; legal
limit applicable to suspects age 21 and over
was .08, whereas legal limit applicable to
commercial vehicle drivers was .04. Ga. Code
Ann. §§ 40-5-67.1(b) (2), 40-5-67.1(b) (3).

[1] arresting officer's overstatement of blood alcohol
concentration that could result in revocation of
defendant's license, through his reading of wrong implied
consent warning, substantially altered substance of
implied consent notice to which defendant was entitled,
and

Vacated and remanded.

Criminal Law
Review De Novo

Cases that cite this headnote
[4]

Automobiles
Consent, express or implied
Automobiles
Advice or warnings; presence of counsel
or witness
The purpose of the implied consent law is to
notify drivers of their rights so that they can
make informed decisions. Ga. Code Ann. §
40-5-67.1.
Cases that cite this headnote
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[5]

Criminal Law
Admissibility of evidence; arrest and
search
Trial court's failure to consider totality of
circumstances surrounding defendant's breath
alcohol test, when denying his motion to
suppress results of such testing in prosecution
for driving under the influence, warranted
remand to trial court for consideration
of whether admission of test results
would violate defendant's right against selfincrimination. U.S. Const. Amend. 5; Ga.
Const. art. 1, § 1 para. 16.
1 Cases that cite this headnote

[6]

Constitutional Law
Other particular kinds or items of
evidence
The due process inquiry into the voluntariness
of a consent to a breath test is determined
by such factors as the age of the accused,
his education, his intelligence, the length of
detention, whether the accused was advised
of his constitutional rights, the prolonged
nature of questioning, the use of physical
punishment, and the psychological impact of
all these factors on the accused; in determining
voluntariness, no single factor is controlling.
U.S. Const. Amends. 4, 5; Ga. Const. art. 1,
§ 1 para. 16.
1 Cases that cite this headnote

[7]

Constitutional Law
Circumstances Under Which Made;
Interrogation
Just as the voluntariness of consent to search
includes an assessment of the psychological
impact of all the factors on a defendant,
a significant factor in a due process
inquiry is whether a deceptive police practice
caused a defendant to confess or provide
an incriminating statement. U.S. Const.
Amends. 4, 5; Ga. Const. art. 1, § 1 para. 16.
1 Cases that cite this headnote
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Opinion
Ray, Judge.
Irving Gelzer was charged with driving under the
influence while operating a commercial vehicle (OCGA
§ 40-6-391 (i) ) and driving with a suspended license
(OCGA § 40-5-121). We granted Gelzer’s application
for interlocutory review of the trial court’s denial of his
motion to suppress the results of a breath test. On appeal,
Gelzer argues that the results of his breath test should have
been suppressed because the arresting officer provided
him with an improper implied consent notice. For the
following reasons, we vacate the trial court’s order and
remand the case for further consideration.
[1]
[2] On appeal from the trial court’s ruling on a
motion to suppress, we construe the evidence in a light
most favorable to uphold the ruling of the trial court. State
v. Fedrick, 329 Ga. App. 75, 76 (2), 763 S.E.2d 739 (2014).
“However, where the evidence is uncontroverted and there
is no issue regarding witness credibility, we review the trial
court’s ruling to ensure that there was a substantial basis
for it. The trial court’s application of the law to undisputed
facts is *679 subject to a de novo review.” (Citations and
punctuation omitted.) Id.
The evidence presented at the motion to suppress hearing
shows that on December 3, 2015, an officer with the
Douglasville Police Department responded to a call that
a truck had caused damage to property at a Texaco gas
station. The officer’s initial investigation revealed that
a tractor-trailer had hit a metal pole protecting the gas
pumps. The officer found Gelzer in the driver’s seat of
the vehicle and smelled alcohol coming from within the
cab of the vehicle. Gelzer told the officer that he had been
driving the tractor-trailer, and the officer smelled alcohol
on Gelzer’s breath when he spoke. The officer further
noticed that Gelzer struggled to lower himself from his
truck, stumbled while walking, did not seem steady on his
feet, slurred his speech, and had red, watery eyes. Based
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on these manifestations, the officer assumed that Gelzer
had been drinking.
When the officer asked for Gelzer’s driver’s license,
Gelzer indicated that he had a commercial driver’s license
(“CDL”). However, when the officer ran Gelzer’s driver’s
license through dispatch, it was revealed that Gelzer did
not have a CDL and that his Florida driver’s license
was suspended. The officer testified that he did not ask
Gelzer to perform field sobriety tests because Gelzer was
exhibiting anxious behavior and had walked away from
him a few times, and because the officer was afraid that he
was going to run away. Based on his belief that Gelzer was
under the influence of alcohol, the officer placed Gelzer
under arrest for driving under the influence while driving
a commercial vehicle and for driving with a suspended
license. The officer then read Gelzer Georgia’s Implied
Consent Notice for suspects who are age 21 and over.
Gelzer agreed to submit to a State-administered breath
test, and the results of the test indicated that he had a
blood-alcohol concentration of 0.198 grams.
OCGA § 40-5-67.1 1 provides different implied-consent
notices to be given to drivers under the age of 21, drivers
age 21 or over, and commercial motor vehicle driver
suspects. OCGA § 40-5-67.1 (b) (1)-(3). The notice for
drivers 21 years or over provides, in relevant part, that a
suspect’s Georgia driver’s license or privilege to drive on
the highways of Georgia may be suspended for a minimum
of one year if the suspect either refuses chemical testing
or the testing reports a blood alcohol content of 0.08
grams or more. OCGA § 40-5-67.1 (b) (2). The notice
for commercial vehicle drivers provides, in relevant part,
that a suspect’s right to operate a commercial vehicle will
be suspended for a minimum of one year if the suspect
either refuses chemical testing or the testing reports a
blood alcohol content of 0.04 grams or more. OCGA §
40-5-67.1 (b) (3). It is essentially stipulated by the parties
in their briefs to this Court that the arresting officer should
have provided Gelzer with the implied consent notice for
commercial vehicle driver suspects. 2
[3] 1. In denying Gelzer’s motion to suppress the breath
test results, the trial court found that the difference
between the implied consent warning for suspects age 21
or over and the implied consent warning for commercial
vehicle drivers was “within the range of substantial
compliance and did not render the warning insufficiently
accurate.” We disagree.

[4] OCGA § 40-5-67.1 (b) provides that the appropriate
implied consent notice “shall be read in its entirety but
need not be read exactly so long as the substance of the
notice remains unchanged.” OCGA § 40-5-67.1 (b). The
“purpose of the implied consent law is to *680 notify
drivers of their rights so that they can make informed
decisions.” Kitchens v. State, 258 Ga. App. 411, 413
(1), 574 S.E.2d 451 (2002). Accordingly, we must now
determine “whether the notice given was substantively
accurate so as to permit the driver to make an informed
decision about whether to consent to testing.” (Citation
omitted.) Id.
“This [C]ourt has previously recognized that
overstatement, as opposed to understatement, of the
legal limit of blood alcohol concentration is the type of
misinformation that might cause someone to submit to
testing who might otherwise refuse.” (Citation omitted.)
Kitchens, supra at 413-414 (1), 574 S.E.2d 451. In Kitchens,
supra, this Court concluded that the arresting officer
substantially altered the substance of the implied consent
notice by overstating the legal limit of blood alcohol
concentration to be 10 grams instead of 0.10 grams. Id.
See also State v. Terry, 236 Ga. App. 248, 249-250, 511
S.E.2d 608 (1999) (affirming the suppression of evidence
of a driver’s refusal to take a blood test where police falsely
informed her that obtaining bond was a pre-condition to
independent testing. The misinformation was confusing
and could have affected the driver’s decision to refuse
testing). Compare Maurer v. State, 240 Ga. App. 145,
147 (2), 525 S.E.2d 104 (1999) (an understatement of
the legal limit of alcohol concentration did not change
the substance of the implied consent notice to a driver
who consented to a breath test. An understatement would
induce a driver to withdraw consent; however, a suspect
“might be led to submit to testing if the legal limit were
overstated”).
In the instant case, the arresting officer read the wrong
implied consent notice and overstated the blood alcohol
concentration that may result in the revocation of Gelzer’s
license. As noted in Kitchens, supra, and Maurer, supra,
the arresting officer’s overstatement of the blood alcohol
concentration affects the substance of the implied consent
notice because a suspect might be led to submit to testing if
the legal limit were overstated. Accordingly, we conclude
that the trial court erred in concluding that the difference
between the 0.08 legal limit applicable to suspects age 21
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and over and the 0.04 legal limit applicable to commercial
vehicle drivers is not a substantial change.
[5] 2. The trial court’s order concluded, in an alternative
holding, that the breath test results were admissible as
evidence resulting from a search incident to Gelzer’s
arrest, regardless of whether he validly consented to the
breath test. For the following reasons, we vacate the trial
court’s order and remand for further consideration in light
of this opinion.
The trial court’s order cites to Birchfield v. North Dakota,
––– U.S. ––––, 136 S.Ct. 2160, 2177-2184 (IV) (B)-(C), 195
L.Ed.2d 560 (2016), for the assertion that the breath test
given by Gelzer is valid as a search incident to an arrest
for drunk driving and is admissible despite the reading
of the improper implied consent warning. In Birchfield,
supra, the Supreme Court of the United States held that
the Fourth Amendment to the United States Constitution
permits warrantless breath tests as searches incident to
arrests for drunk driving. Id. at 2184 (C) (3).
However, at the time the trial court considered Gelzer’s
motion to suppress (and at the time Gelzer filed his notice
of appeal in this case), the Supreme Court of Georgia
had not yet issued its decision in Olevik v. State, 302 Ga.
228, 234 (2) (b), 806 S.E.2d 505 (2017). In Olevik, our
Supreme Court determined that a breath test provided
by a DUI suspect after having been read the Georgia
implied consent warning was not subject to analysis under
the Fourth Amendment, but rather was subject to a
self-incrimination analysis under the Fifth Amendment
and Article I, Section I, Paragraph XVI of the Georgia
Constitution. Id. at 232-246 (2), 806 S.E.2d 505. Under
that provision of the Georgia Constitution, “a suspect
in such circumstances is protected from compelled acts
of self-incrimination, which includes protection against
being compelled to submit to a breath test given after
receiving the implied consent warning. Thus, a defendant
has a constitutional right to refuse such testing.” *681
Yeong Sik Oh v. State, 345 Ga. App. 729, 736, 815 S.E.2d
95 (2018). Our Supreme Court in Olevik, supra, went on
to state that “whether a defendant is compelled to provide
self-incriminating evidence in violation of Paragraph XVI

is determined under the totality of the circumstances.”
Olevik, supra. at 251-252 (3) (b), 806 S.E.2d 505.
[6] [7] The voluntariness of a consent to a breath test is
determined by such factors as
the age of the accused, his education,
his intelligence, the length of
detention, whether the accused was
advised of his constitutional rights,
the prolonged nature of questioning,
the use of physical punishment,
and the psychological impact of all
these factors on the accused. In
determining voluntariness, no single
factor is controlling.
(Citations omitted.) Olevik, supra at 251 (3) (b), 806
S.E.2d 505. Accord Yeong Sik Oh, supra. “Just as the
voluntariness of consent to search includes an assessment
of the psychological impact of all the factors on a
defendant, a significant factor in a due process inquiry is
whether a deceptive police practice caused a defendant to
confess or provide an incriminating statement.” (Citations
omitted.) Id.
Because the trial court’s order expressly stated that it did
not make an analysis of the totality of the circumstances
surrounding Gelzer’s breath test, we vacate the trial
court’s denial of Gelzer’s motion to suppress the evidence
and remand the case for further consideration of those
factors. See, e. g., Davis v. State, 332 Ga. App. 488, 490,
773 S.E.2d 442 (2015) (remand required due to trial court’s
failure to consider, when denying defendant’s motion to
suppress results of blood alcohol test, whether the totality
of the circumstances showed that defendant’s consent was
given freely and voluntarily).
Judgment vacated and case remanded with direction.

McFadden, P.J., and Rickman, J., concur.
All Citations
818 S.E.2d 677
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1
2

OCGA § 40-5-67.1 was amended, effective July 1, 2017. See Laws 2016, Act 408, § 1-4. We apply the version of the
statute effective at the time of Gelzer’s offense. See Laws 2011, Act 89, § 9, effective January 1, 2012.
An interesting point, though not raised or argued by the parties, is that the defendant had no commercial driver’s license
which could have been suspended due to the defendant’s either refusal to submit to chemical testifying or to testing which
showed an alcohol concentration of .04 grams or more.

End of Document
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properly preserve claims for review, as
defendant did not challenge admissibility of
refusal evidence until amended motion for
new trial, and did not assert statutes were
unconstitutional until appeal. Ga. Const. art.
1, § 1 para. 16; Ga. Code Ann. §§ 40-5-67.1(b),
40-6-392(d).

304 Ga. 259
Supreme Court of Georgia.
The STATE
v.
HERRERA-BUSTAMANTE.
S18A0703
|
Decided: August 20, 2018
Synopsis
Background: About a year after being convicted of driving
under the influence of alcohol and having an open
container of alcohol, defendant filed an amended motion
for new trial claiming that his refusal to perform a
breath test was unconstitutionally admitted as evidence
against him. The State Court, Gwinnett County, Emily J.
Brantley, J., granted the motion. The state appealed.

Cases that cite this headnote
[2]

Criminal Law
Effect of change in law or facts
Under the so-called “pipeline rule,” Georgia
appellate courts will apply a new rule of
criminal procedure to all cases then on direct
review or not yet final.
Cases that cite this headnote

[3]

Criminal Law
Presentation of questions in general

Holdings: The Supreme Court, Nahmias, J., held that:

Criminal Law
Effect of change in law or facts

[1] defendant was not entitled to ordinary appellate review
of his claims that breath-test-machine refusal evidence was
inadmissible or that the statutes directing its admissibility
were unconstitutional, and

Appellate courts will apply a new criminal
procedural rule only if the issue to which it
pertains was properly preserved for appellate
review.

[2] defendant's argument that evidence of his refusal to use
a breath test machine was inadmissible was not reviewable
under plain-error review.

Cases that cite this headnote
[4]

Criminal Law
Effect of change in law or facts

Reversed and remanded.

The pipeline rule, under which appellate
courts will apply a new rule of criminal
procedure to all cases then on direct review
or not yet final, does not alter the general
rule that objections to the admission of
evidence must be raised in a timely fashion
at trial for the objection to be preserved for
ordinary appellate review. Ga. Code Ann. §
24-1-103(a).

West Headnotes (13)
[1]

Criminal Law
Wrongfully obtained evidence
Criminal Law
Admission or exclusion of evidence
Defendant was not entitled to ordinary
appellate review of his claims that breath-testmachine refusal evidence was inadmissible or
that the statutes directing its admissibility
were unconstitutional; defendant failed to

Criminal Law
Objections to evidence in general

Cases that cite this headnote
[5]

Criminal Law
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Wrongfully obtained evidence

Cases that cite this headnote

Criminal Law
Effect of change in law or facts
Defendant's argument that evidence of his
refusal to use a breath test machine was
inadmissible required extension of existing
precedent, and was thus not reviewable
under plain-error review; although recent
state supreme court decision held that using
a breath test machine involved an act that
could not be compelled under the Georgia
Constitution, the decision did not decide
anything about how such a refusal could or
should be treated as evidence at trial. Ga.
Const. art. 1, § 1 para. 16; Ga. Code Ann. §§
40-5-67.1(b), 40-6-392(d).

[9]

For purposes of plain error review, an error is
“plain” if it is clear or obvious under current
law. Ga. Code Ann. § 24-1-103(d).
Cases that cite this headnote
[10]

Criminal Law
Objections to evidence in general

Cases that cite this headnote
[11]

Plain-error review is limited to the trial court's
evidentiary rulings, that is, rulings which
admit or exclude evidence. Ga. Code Ann. §
24-1-103(a), (d).

Cases that cite this headnote
[8]

Cases that cite this headnote

Criminal Law
Necessity of Objections in General
To show plain error, a defendant must point
to an error that was not affirmatively waived,
the error must have been clear and not open
to reasonable dispute, the error must have
affected his substantial rights, and the error
must have seriously affected the fairness,
integrity or public reputation of judicial
proceedings. Ga. Code Ann. § 24-1-103(d).

Criminal Law
Necessity of Objections in General
The appellate court need not analyze all of
the elements of the plain error test when the
defendant has failed to establish one of them.
Ga. Code Ann. § 24-1-103(d).

Criminal Law
Necessity of Objections in General
In considering whether an error is “plain”
for purposes of plain error review because
it is clear or obvious under current law, the
“current law” considered is the law at the time
of appellate review rather than at trial. Ga.
Code Ann. § 24-1-103(d).

Cases that cite this headnote
[7]

Criminal Law
Necessity of Objections in General
An error cannot be “plain” for purposes
of plain error review where there is no
controlling authority on point.

Cases that cite this headnote
[6]

Criminal Law
Necessity of Objections in General

[12]

Criminal Law
Necessity of Objections in General
An error is not “plain” under current law for
purposes of plain error review if a defendant's
theory requires the extension of precedent.
Ga. Code Ann. § 24-1-103(d).
Cases that cite this headnote

[13]

Automobiles
Right to take sample or conduct test;
initiating procedure
The right to refuse to take a breath test
is a right protected only by the Georgia
Constitution. Ga. Const. art. 1, § 1 para. 16.
Cases that cite this headnote
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under the influence (less safe), driving with a suspended
license, possessing an open alcoholic beverage container,
and failure to maintain lane. The State’s only witness,
Gwinnett County Police Officer Austin York, testified
that at about 1:00 a.m. on the night of October 15, 2015,
he saw a car cross the right side lane line and almost run
off the road before gently swerving back into the travel
lane. Officer York initiated a traffic stop, and the car,
which Herrera-Bustamante was driving with a passenger
in the front seat, pulled over. As the officer approached the
car, he smelled an odor of marijuana and alcohol. Officer
York asked Herrera-Bustamante for his driver’s license,
but he said he could not find it and gave the officer a work
identification card instead; a computer check indicated
that his license had been suspended. Officer York asked
Herrera-Bustamante to get out of the car, which he had
difficulty doing and appeared unsteady on his feet. The
officer smelled alcohol on Herrera-Bustamante’s breath
and *260 asked how much he had to drink that night.
He first said that he had not had any alcohol, but when
the officer asked about the odor, he admitted to drinking
one beer two or three hours earlier. Herrera-Bustamante
agreed to perform field sobriety tests; Officer York had
him perform three tests and observed a total of 10 out of
a possible 18 clues, which indicated impairment.

NAHMIAS, Justice.
**554 *259 Moises Herrera-Bustamante was convicted
after a jury found him guilty of driving under the influence
of alcohol and having an open container of alcohol. About
a year later, while his motion for new trial was pending,
this Court decided Olevik v. State, 302 Ga. 228, 806
S.E.2d 505 (2017), which held that under the compelled
self-incrimination clause of the Georgia Constitution,
individuals have the right to refuse to take a breathalyzer
test. Herrera-Bustamante then amended his motion for
new trial to argue for the first time that evidence that
he refused to consent to a breathalyzer test should not
have been admitted against him at his DUI trial. The
trial court agreed and granted him a new trial on this
ground. Because Herrera-Bustamante never raised this
claim at trial and has not shown that the admission of the
breathalyzer refusal evidence was plain error, however, we
reverse the order granting him a new trial and remand the
case for the trial court to consider the other grounds raised
in the amended motion for new trial.
1. On December 15 and 16, 2016, Herrera-Bustamante was
tried before a jury in state court on charges of driving

At that point, Officer York arrested Herrera-Bustamante
for DUI and put him in the back of the patrol car.
The officer then read Herrera-Bustamante the statutory
implied consent notice for drivers age 21 and older found
in OCGA § 40-5-67.1 (b) (2) and asked if he would consent
to a breathalyzer test. Herrera-Bustamante sat silently
for 10 or 15 seconds, which the officer interpreted as a
refusal to take the breath test. Officer York then searched
Herrera-Bustamante’s car and found a partially empty
bottle of whiskey directly behind the passenger seat in easy
access of the driver.
Herrera-Bustamante also testified at the trial, claiming
that he did not cross the side lane line, that he had
consumed only one beer two or three hours before he was
stopped, that he did not immediately tell the officer about
this beer because he did not think a drink consumed so
much earlier “counted,” and that he had trouble getting
out of the car because he had back issues. He added that
he had paid the fine to have his driver’s license restored
and that the whiskey bottle had been left in his car the day
before by a friend.
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**555 In the State’s opening statement and closing
argument, the prosecutor pointed out that HerreraBustamante had refused to take the breath test. In closing,
the prosecutor argued that if Herrera-Bustamante truly
had consumed only one beer hours earlier, the test would
have shown a blood alcohol level of almost nothing, and
urged the jurors to consider his refusal to take the test in
their deliberations. The trial court instructed the jury that
a defendant has a right to refuse to take a breath test, but if
he does refuse, the jury may infer that the test would have
shown the presence of alcohol, although such an inference
is not required and can be rebutted. Herrera-Bustamante
did not object to the admission of the breathalyzer refusal
evidence, to the arguments about that evidence, or to the
jury instructions on how to consider that evidence.
The jury found Herrera-Bustamante guilty of DUI less
safe and the open container violation but acquitted him of
driving with a suspended license and failure to maintain
lane. The court sentenced him to serve one year on
probation, pay a fine of $300, and perform 80 hours of
community service.
On December 30, 2016, Herrera-Bustamante filed a
motion for new trial summarily raising the general
grounds and claims that the evidence was insufficient to
support his convictions and that the trial *261 court
improperly admitted unspecified evidence. On October
16, 2017, this Court issued its opinion in Olevik, which
analyzed DUI breathalyzer tests under Article I, Section
I, Paragraph XVI of the Georgia Constitution of 1983,
which guarantees that “[n]o person shall be compelled
to give testimony tending in any manner to be selfincriminating.” Olevik held that “Paragraph XVI protects
against compelled breath tests and affords individuals
a constitutional right to refuse [such] testing,” and that
reading a suspect the statutory implied consent notice does
not, without more, compel a breath test. Olevik, 302 Ga.
at 252, 806 S.E.2d 505. Ten days later, with new counsel,
Herrera-Bustamante filed an amended motion for new
trial in which he claimed that his refusal to perform a
breath test was unconstitutionally admitted as evidence
against him, that the record is unclear as to whether he
was present for all critical moments of his trial, and that
Officer York’s testimony about the suspended license was
inadmissible hearsay.
On October 30, 2017, the trial court heard oral arguments
on the motion. In addition to the merits, the State argued

that Herrera-Bustamante had not properly preserved
any constitutional challenge based on Olevik. HerreraBustamante’s counsel did not address that issue, nor did
the trial court. Instead, the court announced at the end of
the hearing that it was granting the motion for new trial
“based on its interpretation of the holdings in Olevik,” and
the next day the court signed a summary order granting
the motion. 1 The State then filed this appeal.
2. Two Georgia statutes expressly direct that evidence of
a defendant’s refusal to take a breath test is admissible at
trial under circumstances like the ones in this case. OCGA
§ 40-6-392 (d) says: “In any criminal trial, the refusal of the
defendant to permit a chemical analysis to be made of his
blood, breath, urine, or other bodily substance at the time
of his arrest shall be admissible in evidence against him.”
And the final paragraph of OCGA § 40-5-67.1 (b), which
sets forth the implied consent notices to be read to various
classes of drivers, says: “If any such notice is used by a law
enforcement officer to advise a person of his or her rights
regarding the administration of chemical testing, ... the
results of any chemical test, or the refusal to submit to a
test, shall be admitted into evidence against such person.”
Notwithstanding these statutes, in his brief to this
Court as in his amended motion for new trial, HerreraBustamante contends that the trial court erred in allowing
Officer York to testify that he *262 refused to take a
breathalyzer test, because the admission of such refusal
evidence violates Paragraph XVI. For the first time here,
but as a natural extension of his core contention, he
also argues that OCGA §§ 40-6-392 (d) and 40-5-67.1
(b) are **556 unconstitutional. Herrera-Bustamante
bases these arguments on Olevik, which reaffirmed this
Court’s precedents holding that Paragraph XVI—like its
predecessor provisions in all of Georgia’s Constitutions
since 1877, but unlike the Fifth Amendment to the
United States Constitution—protects individuals against
being compelled to generate evidence against themselves
through acts as well as statements. See Olevik, 302 Ga. at
235-241, 806 S.E.2d 505. Olevik then held that providing
the deep lung breath needed for a breathalyzer test is
such an evidence-generating act, and expressly overruled
DUI cases like Klink v. State, 272 Ga. 605, 533 S.E.2d 92
(2000), “to the extent they hold that Paragraph XVI of the
Georgia Constitution does not protect against compelled
breath tests or that the right to refuse to submit to such
testing is not a constitutional right.” Olevik, 302 Ga. at
241-246 & n.11, 806 S.E.2d 505.
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Extrapolating from Olevik’s holding that he had a state
constitutional right to refuse to take a breathalyzer
test, Herrera-Bustamante argues that evidence that he
exercised that right and refused testing could not be
lawfully admitted against him, just as a defendant’s
invocation of his right against self-incrimination under
the Fifth Amendment cannot be admitted against him
as a matter of federal constitutional law. See Miranda
v. Arizona, 384 U.S. 436, 468 n.37, 86 S.Ct. 1602,
16 L.Ed.2d 694 (1966) (“In accord with our decision
today, it is impermissible to penalize an individual for
exercising his Fifth Amendment privilege when he is under
police custodial interrogation. The prosecution may not,
therefore, use at trial the fact that he stood mute or
claimed his privilege in the face of accusation.”); Howard
v. State, 237 Ga. 471, 474, 228 S.E.2d 860 (1976) (holding
based on Miranda and Griffin v. California, 380 U.S.
609, 614, 85 S.Ct. 1229, 14 L.Ed.2d 106 (1965), that “it is
reversible error to instruct the jury in a criminal case ...
that silence ... by a person in police custody may amount to
an admission (of guilt).”). This is an important issue, and
we have granted review in other pending cases to address
it. See, e.g., Elliott v. State, S18A1204; Garvin v. State,
S18A1112. But we cannot properly decide the issue in this
case.

for the objection to be preserved for ordinary appellate
review. See OCGA § 24-1-103 (a) (discussing how and
when objections to evidentiary rulings are properly made
to preserve claims of error); McClure v. Kemp, 285 Ga.
801, 802, 684 S.E.2d 255 (2009) (collecting cases applying
or not applying the pipeline rule based on the appellant’s
preservation of the issue).
We also have repeatedly held that challenges to the
constitutionality of a statute must be made at the first
available opportunity and cannot be withheld until a
motion for new trial, much less an appeal. See, e.g., Lewis
v. State, 279 Ga. 69, 70, 608 S.E.2d 602 (2005); Hardeman
v. State, 272 Ga. 361, 361, 529 S.E.2d 368 (2000). See also
Corbin v. State, 212 Ga. 231, 233, 91 S.E.2d 764 (1956)
(applying this principle in the context of a challenge to a
trial procedure statute). 2
**557 As mentioned earlier, Herrera-Bustamante did
nothing before or during his trial to preserve his claims
regarding the admission of the breathalyzer refusal
evidence or the constitutionality of the statutes providing
for its admissibility. This precludes ordinary appellate
review of either claim.

[5]
[6] (b) The unavailability of ordinary review does
not end our analysis of Herrera-Bustamante’s evidentiary
[1]
[2] (a) To begin with, Herrera-Bustamante is not claim, however. “Although [he] did not object to [the
entitled to ordinary appellate review of his claims that
breathalyzer refusal] evidence at trial, under Georgia’s
the breathalyzer refusal evidence was inadmissible or that
new Evidence Code, the rulings related to this evidence
the statutes directing its admissibility are unconstitutional,
are subject to review on appeal for ‘plain error[ ] affecting
because he did not properly preserve those claims for
substantial rights.’ ” Gates v. State, 298 Ga. 324, 326,
review. Herrera-Bustamante asserts that he is entitled
781 S.E.2d 772 (2016) (quoting OCGA § 24-1-103 (d),
to benefit from the holding in Olevik even though that
which says in full: “Nothing in this Code section shall
decision was issued after his trial. It is true that under the
preclude a court from taking notice of plain errors
so-called “pipeline” rule, Georgia *263 appellate courts
affecting substantial rights although such errors were not
will apply “a new rule of criminal procedure ... to all cases
*264 brought to the attention of the court.”). See also
then on direct review or not yet final.” Taylor v. State, 262
Simmons v. State, 299 Ga. 370, 374, 788 S.E.2d 494 (2016)
Ga. 584, 586, 422 S.E.2d 430 (1992).
(reviewing for plain error a claim that testimony violated
the appellant’s federal constitutional right against self[3] [4] Even assuming that Olevik announced such a new incrimination). This plain-error review is limited to the
rule, however, as we also explained in Taylor, we will
trial court’s evidentiary rulings, that is, “ruling[s] which
apply a new procedural rule only if the issue to which
admit[ ] or exclude[ ] evidence,” OCGA § 24-4-103 (a). See
it pertains was properly preserved for appellate review.
Gates, 298 Ga. at 328-329, 781 S.E.2d 772. Thus, the facial
See id. (“Application of the new rule to a pending case
challenge to the constitutionality of OCGA §§ 40-6-392 (d)
will, of course, depend on the preservation of the issue for
and 40-5-67.1 (b) that Herrera-Bustamante raises for the
appellate review.”). In other words, the pipeline rule does
first time on appeal is beyond its scope.
not alter the general rule that objections to the admission
of evidence must be raised in a timely fashion at trial
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[7] [8] “To show plain error, [Herrera-Bustamante] must
point to an error that was not affirmatively waived, the
error must have been clear and not open to reasonable
dispute, the error must have affected his substantial rights,
and the error must have ‘seriously affect[ed] the fairness,
integrity or public reputation of judicial proceedings.’ ”
Lupoe v. State, 300 Ga. 233, 250, 794 S.E.2d 67 (2016)
(citation omitted). We need not analyze all of the elements
of this test when, as in this case, the defendant has failed
to establish one of them. See Stripling v. State, Case No.
S18A0176, 304 Ga. 131, 135–36, 816 S.E.2d 663, 2018 WL
3194474, at *4 (decided June 29, 2018).

cannot be compelled under the Georgia Constitution, so
the defendant has the right to refuse to take the test;
Olevik did not decide anything about how such a refusal
can or should be treated as evidence at trial. Indeed, our
decision there could not hold anything about the proper
treatment of refusal evidence, because Mr. Olevik took
the breathalyzer test rather than refusing to take it. See
Olevik, 302 Ga. at 231, 806 S.E.2d 505.

Herrera-Bustamante cites cases from this Court that did
not allow the use in a criminal case of evidence that
a defendant previously invoked his right against selfincrimination protected by the Georgia Constitution in
[9] [10] [11] [12] Herrera-Bustamante has not shownthe context of a formal proceeding. See Loewenherz v.
that the trial court’s admission of the breathalyzer refusal
Merchants’ & Mechanics’ Bank of Columbus, 144 Ga.
evidence was clear error. “ ‘[A]n error is plain if it is clear or
556, 559, 87 S.E. 778 (1916) (grand jury testimony);
obvious under current law. An error cannot be plain where
Harrison v. Powers, 76 Ga. 218, 245 (1886) (deposition
there is no controlling authority on point....’ ” Simmons,
testimony). However, a later case from this Court rejected
299 Ga. at 374, 788 S.E.2d 494 (citation omitted). The
a challenge under the federal and state constitutions to the
“current law” considered is the law at the time of appellate
admission of evidence that the defendant remained silent
review rather than at trial, see Lyman v. State, 301 Ga.
when he was being questioned by law enforcement while
312, 317-318, 800 S.E.2d 333 (2017), but “[a]n error is not
in custody and his co-defendant said something that he
plain under ‘current law’ ‘if a defendant’s theory requires
would normally be expected to deny. See Emmett v. State,
the extension of precedent.’ ” United States v. Trejo, 610
195 Ga. 517, 535-537, 25 S.E.2d 9 (1943). See also Bennett
F.3d 308, 319 (5th Cir. 2010) (citations omitted).
v. State, 231 Ga. 458, 462, 202 S.E.2d 99 (1973) (rejecting a
similar argument based on the federal constitutional right
[13] Herrera-Bustamante’s claim that it is obvious that to remain silent).
the admission of evidence of his refusal to take a breath
test was unconstitutional hinges on whether evidence
Emmett, Bennett, and similar cases were overruled by
that a defendant exercised his right to refuse to take
Howard, which held that “it is reversible error to instruct
a breath test (a right protected only by the Georgia
the jury in a criminal case ... that silence or acquiescence
Constitution) must be treated the same as evidence that a
by a person in police custody may amount to an admission
defendant exercised his right to refuse to answer questions
(of guilt),” but Howard’s holding was based explicitly on
(a right protected by both the Georgia and United
Miranda and other federal constitutional case law, see 237
States Constitutions). Herrera-Bustamante argues that
Ga. at 474, 228 S.E.2d 860. Olevik expressly declined to
address whether even the core holding of Miranda should
both types of refusal evidence must be treated the same
way because Olevik said that Paragraph XVI of our State
be extended to the rights protected by Paragraph XVI as
Constitution encompasses the right both not to speak
a matter of Georgia constitutional law. See Olevik, 302
and not to act to generate evidence at the compulsion of
Ga. at 250 & n.13, 806 S.E.2d 505 (declining to address
the State. And, the argument continues, because existing
whether “we should impose a Miranda-style prophylactic
precedent holds that a defendant’s invocation of his right
rule [requiring the police to advise suspects in custody
to silence cannot be used as *265 evidence against him,
that their breathalyzer test results may be used against
see Miranda, 384 U.S. at 468 n.37, 86 S.Ct. 1602; Howard,
them at trial] to protect suspects’ Paragraph XVI rights”).
237 Ga. at 474, 228 S.E.2d 860, invocation of the right not
Moreover, as Herrera-Bustamante acknowledges, there
to take a breath test cannot be admitted either.
is existing Georgia law that cuts squarely against his
claim of inadmissibility of evidence that he refused to
The problem for Herrera-Bustamante is that endorsement
take a DUI chemical test—Court of Appeals cases like
of his argument would require **558 us to extend Olevik.
Wessels v. State, 169 Ga. App. 246, 246-247, 312 S.E.2d
Olevik held that a breathalyzer test involves an act that
361 (1983), along with OCGA §§ 40-6-392 (d) and *266
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40-5-67.1 (b), statutes that have been applied in many
cases for many years and whose constitutionality cannot
be properly questioned in this case, as discussed above.
For these reasons, whatever questions Olevik may raise
regarding the admission of evidence of a defendant’s
refusal to take a breathalyzer test, a holding that such
evidence is inadmissible would require the extension
of precedent—indeed, its extension to strike down two
statutory provisions—and that is fatal to HerreraBustamante’s claim under plain-error review. See
Simmons, 299 Ga. at 374-375, 788 S.E.2d 494; Trejo, 610
F.3d at 319. See also Wilson v. State, 291 Ga. 458, 460,
729 S.E.2d 364 (2012) (applying this principle in plainerror review of a jury instruction issue under OCGA
§ 17-8-58 (b) ). Accordingly, the trial court erred in

granting Herrera-Bustamante a new trial on the ground
that evidence that he refused to take a breathalyzer test
was improperly admitted. Because the trial court did not
rule on Herrera-Bustamante’s other asserted grounds for
a new trial, we remand the case for those issues to be
considered.
Judgment reversed and case remanded.

Hines, C.J., Melton, P.J., Benham, Hunstein, Blackwell,
Boggs, and Peterson, JJ., concur.
All Citations
304 Ga. 259, 818 S.E.2d 552

Footnotes

1
2

There is no indication that the trial court has ruled on Herrera-Bustamante’s other asserted grounds for a new trial.

Herrera-Bustamante suggests that his first opportunity to challenge the constitutionality of the statutes arose afterOlevik
because he could not bring his challenges before Olevik made clear that compelled breathalyzer tests violate Paragraph
XVI. However, the Constitution that Herrera-Bustamante claims was violated is in all relevant respects the same today as
it was when he was tried and convicted, and nothing prevented him from raising his constitutional challenge at that time.

End of Document
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Reception of evidence
Criminal Law
Evidence wrongfully obtained

345 Ga.App. 721
Court of Appeals of Georgia.

In reviewing the denial of a motion to
suppress, the Court of Appeals generally
must (1) accept a trial court’s findings unless
they are clearly erroneous, (2) construe the
evidentiary record in the light most favorable
to the factual findings and judgment of the
trial court, and (3) limit its consideration of
the disputed facts to those expressly found by
the trial court.

The STATE
v.
DYKES.
A18A0613
|
May 14, 2018
Synopsis
Background: Defendant, who was charged with being a
habitual violator, driving under the influence of alcohol
less safe, failure to maintain lane, and giving false
information to a law enforcement officer, filed motion to
suppress evidence. The Superior Court, Fulton County,
Hicks, J., pro hac vice, granted motion. State appealed.

Cases that cite this headnote
[3]

When reviewing the denial of a motion to
suppress, the Court of Appeals reviews de
novo the trial court’s application of law to the
undisputed facts.

[Holding:] The Court of Appeals, Dillard, C.J., held that
officer did not have reasonable suspicion to conduct
traffic stop of defendant.

Cases that cite this headnote
[4]

Affirmed.

[2]

Cases that cite this headnote

Automobiles
Grounds
Officer did not have reasonable suspicion
to conduct traffic stop of defendant, despite
claim that officer observed traffic violation
when defendant's vehicle crossed over center
white line into right lane of road and then
back into left lane; dash-cam video was dark
and of poor quality and made it impossible to
discern whether defendant committed traffic
violation at issue. U.S. Const. Amend. 4; Ga.
Code Ann. § 40-6-48.

[5]

Cases that cite this headnote

[6]

Criminal Law

Criminal Law
Trial judge as sole arbiter of credibility
A trial court on a motion to suppress
is not required to accept the testimony
of any witness, even if that testimony is
uncontradicted.

West Headnotes (9)
[1]

Criminal Law
Review De Novo

Criminal Law
Reception of evidence
When the dash-cam video is inconclusive, the
Court of Appeals must review this evidence
in the light most favorable to the trial
court’s findings and judgment on a motion to
suppress.
Cases that cite this headnote
Criminal Law
Adding to or changing grounds of
objection
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Court of Appeals would decline to address
claim on appeal that defendant did not need to
commit traffic violation to provide reasonable
suspicion necessary to justify traffic stop and
that there was uncontroverted evidence of
defendant's vehicle weaving within its lane
following trial court's grant of defendant's
motion to suppress evidence in prosecution
for being habitual violator, driving under
influence of alcohol less safe, failure to
maintain lane, and giving false information to
law enforcement officer; State never argued
to trial court that officer stopped defendant
because he was weaving within his lane, and,
to contrary, officer repeatedly testified that
failure to maintain lane was only reason he
initiated traffic stop. U.S. Const. Amend. 4;
Ga. Code Ann. § 40-6-48.
Cases that cite this headnote

officer; State failed to identify any admissible
evidence that it would have presented if given
opportunity to do so, independent review
of record failed to show any evidence that
State could have presented to prove charges
against defendant, and all of evidence relevant
to defendant's charged offenses was obtained
solely as result of illegal traffic stop.
Cases that cite this headnote

Attorneys and Law Firms
**107 Paul L. Howard, Jr., District Attorney, Lyndsey
H. Rudder, Teri B. Walker, Assistant District Attorneys,
for appellant.
Sarina J. Woods, for appellee.
Opinion

[7]

Criminal Law
Presentation of questions in general
The Court of Appeals does not address
arguments made for the first time on appeal.
Cases that cite this headnote

[8]

Arrest
Motor Vehicle Stops
For an automobile stop to be valid, an
officer must identify specific and articulable
facts that provide a reasonable suspicion that
the individual being stopped is engaged in
criminal activity. U.S. Const. Amend. 4.
Cases that cite this headnote

[9]

Criminal Law
Dismissal or nonsuit
Trial court was authorized to dismiss case sua
sponte without calling it to trial or inquiring
whether State had any additional evidence
following grant of defendant's motion to
suppress evidence in prosecution for being
habitual violator, driving under influence of
alcohol less safe, failure to maintain lane, and
giving false information to law enforcement

Dillard, Chief Judge.
*721 The State appeals the trial court’s grant of Terrence
Dykes’s motion to suppress evidence obtained during a
traffic stop, which resulted in him being arrested and
charged with being a habitual violator, driving under the
influence of alcohol less safe, failure to maintain lane,
and giving false information to a law-enforcement officer.
Specifically, the State argues the trial court’s factual
findings were erroneous and that it erred in dismissing the
case sua sponte without first inquiring whether the State
could produce any evidence other than that suppressed by
the court. For the reasons set forth infra, we affirm.
Viewed in the light most favorable to the trial court’s
ruling, 1 the record reflects that on August 21, 2016, at
approximately 12:50 a.m., a patrol officer with the City
of Johns Creek Police Department observed a vehicle,
which was traveling south in the left lane of a road, cross
the white dotted line on its right and then return to the
left lane. Based on this traffic violation (i.e., failure to
maintain lane), the officer initiated a traffic stop of the
vehicle and identified Dykes as the driver, even though
he initially provided a false date of birth to the officer.
Upon encountering Dykes, the officer detected the odor
of alcohol and noticed that his eyes were bloodshot
and watery. The officer then decided to conduct a DUI
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investigation to determine whether Dykes was impaired.
Dykes admitted to drinking alcohol before driving and
showed multiple signs of impairment during the fieldsobriety tests. The officer also determined that Dykes’s
driving privileges had been revoked because he was a
habitual violator.

alleged traffic violation was recorded by a camera on the
patrol car’s dashboard (the “dash-cam video”), and it
was played for the trial court during the hearing. 5 Dykes
argued that the video did not show *723 him crossing the
centerline, and the trial court agreed, noting that it could
not see the car crossing over the line in the video.

Based on the foregoing observations, the officer arrested
Dykes for various offenses, including failure to maintain
lane and DUI less *722 safe. Subsequently, Dykes was
charged, via accusation, with being a habitual violator,
DUI less safe, failure to maintain lane, and giving false
information to a law-enforcement officer. Dykes then filed
a motion to suppress the evidence obtained during the
traffic stop, including his identity and the results of the
sobriety tests, arguing that the stop was unlawful. The trial
court held a hearing on the motion, and at its conclusion,
the court orally granted the motion and stated its intention
to issue a written order to that effect at a later date.
Thereafter, on April 25, 2017, the trial court issued an
order sua sponte dismissing the case because the motion to
suppress had been granted. Several days later, on May 1,
2017, the trial court issued its final written order, granting
Dykes’s motion to suppress. This appeal by the State
follows.

[4] On appeal, the State contends that the trial court’s
finding in this regard was erroneous because the dashcam video, along with the officer’s testimony, conclusively
establishes that Dykes’s tires touched the white dashed
line and then returned to his lane of travel. As to the
officer’s testimony, the State contends that his credibility
was “never called into question” and that he was an
experienced and well-trained traffic officer. But this
argument ignores that a trial court on a motion to
suppress is “not required to accept the testimony of any

initiated the traffic stop was because he observed Dykes’s
vehicle cross over the center white line into the right lane
of the road and then back into the left lane in violation

properly granted his motion to suppress. 10

witness, even if that testimony is uncontradicted.” 6 And
here, based on its own independent review of the dashcam video, the trial court apparently did not believe the
officer’s testimony that Dykes violated OCGA § 40-6-48.

[5] [6] [7] [8] Furthermore, we disagree with the State
that the dash-cam video conclusively establishes that
the trial court’s finding that Dykes’s car did not cross
over the center lane of the road was clearly erroneous.
[1] 1. The State first argues that the trial court erred in
Indeed, the video is dark and of poor quality and it is
granting Dykes’s motion to suppress because its finding
simply impossible for this Court to discern whether Dykes
that he did not commit the traffic violation of failure to
committed the traffic violation at issue. In fact, during the
maintain lane was clearly erroneous. We disagree.
suppression hearing, the arresting officer even apologized
to the court for “the lack of quality on the video.” When,
[2] [3] In reviewing the denial of a motion to suppress,
as here, the dash-cam video is inconclusive, “we must
we generally must “(1) accept a **108 trial court’s
review this evidence in the light most favorable to the
findings unless they are clearly erroneous, (2) construe
trial court’s findings and judgment.” 7 Thus, we defer to
the evidentiary record in the light most favorable to the
the trial court’s finding that Dykes did not commit the
factual findings and judgment of the trial court, and
traffic violation **109 that was the sole basis for the
(3) limit its consideration of the disputed facts to those
traffic stop. 8 And for a traffic stop to be valid, *724
expressly found by the trial court.” 2 That said, ‘‘we
“an officer must identify specific and articulable facts that
review de novo the trial court’s application of law to
provide a reasonable suspicion that the individual being
the undisputed facts.” 3 With these guiding principles in
stopped is engaged in criminal activity.” 9 Thus, because
mind, we will now consider the State’s argument.
the trial court’s conclusion that Dykes did not commit
a traffic violation was not clearly erroneous, the officer
During the hearing on the motion to suppress, the
lacked reasonable suspicion to stop Dykes, and the court
arresting officer repeatedly testified that the sole reason he

of OCGA § 40-6-48 (i.e., failure to maintain lane).

4

This

[9] 2. Next, without citing any legal authority to support
its contention, the State makes a cursory argument that
the trial court erroneously dismissed the case sua sponte
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without calling the case to trial or inquiring whether the
State had any additional evidence. But the State fails
to identify any admissible evidence that it would have
presented if given the opportunity to do so. Moreover, our
independent review of the record likewise fails to show
any evidence that the State could have presented to prove
the charges against Dykes. Indeed, all of the evidence
relevant to Dykes’s charged offenses was obtained solely
as the result of the traffic stop. Given our holding in
Division 1 supra, that the traffic stop was illegal and the
trial court properly granted Dykes’s suppression motion,
the State could not have produced any admissible evidence

For all these reasons, we affirm the trial court’s grant of
Dykes’s motion to suppress evidence.
Judgment affirmed.

Doyle, P. J., and Mercier, J., concur.
All Citations
345 Ga.App. 721, 815 S.E.2d 106

sufficient to prove the charged offenses. 11
Footnotes

1
2
3
4
5
6
7

8

9
10

See, e.g., State v. Mohammed, 304 Ga. App. 230, 230, 695 S.E.2d 721 (2010).

Armentrout v. State, 332 Ga. App. 370, 371-72, 772 S.E.2d 817 (2015) (citations omitted).
Id. at 372, 772 S.E.2d 817 (punctuation omitted).

See OCGA § 40-6-48 (1) (‘‘Whenever any roadway has been divided into two or more clearly marked lanes for traffic ...
[a] vehicle shall be driven as nearly as practicable entirely within a single lane and shall not be moved from such lane
until the driver has first ascertained that such movement can be made with safety ....”).
It is unclear how much of the almost hour-long video the trial court viewed, but the State indicated that they planned
to show only the traffic violation, which the officer indicated was “somewhere around the 50-minute mark[.]” And at the
conclusion of the hearing, the court requested to view that portion of the dash-cam video a second time.
State v. Sanders , 274 Ga. App. 393, 397, 617 S.E.2d 633 (2005) (emphasis supplied); see Miller v. State , 288 Ga.
286, 289 (2), 702 S.E.2d 888 (2010) (“[T]he trier of fact is not obligated to believe a witness even if the testimony is
uncontradicted and may accept or reject any portion of the testimony.” (punctuation omitted) ).
Phillips v. State, 338 Ga. App. 231, 233, 789 S.E.2d 421 (2016); see Dougherty v. State, 341 Ga. App. 120, 123 n.1, 799
S.E.2d 257 (2017) (“We conduct a de novo review of factual findings when the controlling facts are clearly and completely
discernible from a video recording. But [when] ... some of the controlling facts are not fully captured in the recording, we
defer to the trial court’s findings regarding those facts.” (citation omitted) );Phillips, 338 Ga. App. at 233, 789 S.E.2d 421
(“[O]ur own review of the video shows that it is dark and confirms that the video does not conclusively prove or disprove
either the officer’s or [the defendant’s] testimony”). Cf. Crider v. State, 336 Ga. App. 83, 84, 783 S.E.2d 682 (2016) (“[A]
reviewing court may also consider facts indisputably discernable from a videotape ....” (emphasis supplied) ).
In a separate, but related, claim of error, the State argues that the defendant need not commit a traffic violation to provide
reasonable suspicion necessary to justify a traffic stop and that, in this case, there is “uncontroverted evidence of [Dykes’s]
vehicle weaving within its lane.” But the State never argued to the trial court that the officer stopped Dykes because he
was weaving within his lane, and this Court does not address arguments made for the first time on appeal. See Fides
v. State, 237 Ga. App. 607, 607 (1), 516 S.E.2d 101 (1999) (“This Court is a court for the correction of legal errors and
has no jurisdiction to address issues that are raised for the first time on appeal.” (punctuation omitted) ). To the contrary,
the officer repeatedly testified that Dykes’s failure to maintain lane was the only reason he initiated the traffic stop, and
at the conclusion of the hearing, the State expressly argued, “We don’t have somebody weaving within the lane[,] but
going outside of it.” Thus, we will not address the State’s second claim of error.
Jones v. State, 291 Ga. 35, 38 (2), 727 S.E.2d 456 (2012) ; accord Toole v. State, 340 Ga. App. 633, 634, 798 S.E.2d
288 (2017).
See Jones, 291 Ga. at 38 (2), 727 S.E.2d 456 (holding that an officer lacked reasonable suspicion to initiate a traffic stop
when there was no evidence that the defendant violated a traffic law or drove in an unsafe manner);
State v. Mincher, 313
Ga. App. 875, 877-78, 723 S.E.2d 300 (2012) (affirming the trial court’s grant of a motion to suppress evidence obtained
as a result of a traffic stop because the conduct that was alleged as the basis for the stop was not illegal and there was
no objective basis to suspect that the defendant was or was about to be engaged in any criminal activity); Thomas v.
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State, 300 Ga. App. 120, 123-24, 684 S.E.2d 290 (2009)(holding that the officer lacked reasonable articulable suspicion
to stop and detain the defendant when he had not committed any traffic violations and did nothing more than drive slowly
through a neighborhood, intermittently stopping to look into the woods).
See Lawson v. State, 299 Ga. App. 865, 868 (1), 684 S.E.2d 1 (2009)(“The ‘fruit of the poisonous tree’ doctrine provides
that any evidence acquired by the police through exploitation of information obtained by means of unlawful conduct is
inadmissible in a criminal prosecution.”).

End of Document
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345 Ga.App. 729
Court of Appeals of Georgia.

[2]

To the extent that the controlling facts
are undisputed because they are plainly
discernable from a patrol car-mounted video
recording, the Court of Appeals, on appeal
from a ruling on a motion to suppress, reviews
those facts de novo.

OH
v.
The STATE.
A18A0642
|
May 14, 2018
Synopsis
Background: Following the denial of his motion to
suppress evidence, defendant was convicted in the State
Court, Gwinnett County, Doran, J., following bench trial,
of driving under the influence per se. Defendant appealed.

1 Cases that cite this headnote
[3]

[1] defendant was not in custody at time he took portable
breath test and, thus, no Miranda warning was required;
[2] officer had probable cause to arrest defendant; and

Affirmed.

1 Cases that cite this headnote
[4]

Automobiles
Advice or warnings; presence of counsel
or witness
Criminal Law
Traffic stops

West Headnotes (19)
[1]

Criminal Law
Illegally obtained evidence
Although the Court of Appeals, on appeal
from a ruling on a motion to suppress, owes
substantial deference to the way in which
the trial court resolved disputed questions of
material fact, the Court of Appeals owes no
deference at all to the trial court with respect
to questions of law, and instead, the Court of
Appeals must apply the law to the material
facts; this includes legal determinations based
upon the totality of the circumstances.

Holdings: The Court of Appeals, Bethel, J., held that:

[3] defendant's consent to breath test following the implied
consent warning was voluntarily given.

Criminal Law
Review De Novo

Criminal Law
Review De Novo
Criminal Law
Evidence wrongfully obtained
On appeal from a ruling on a motion to
suppress, the Court of Appeals defers to the
trial court’s factual findings and credibility
determinations, but reviews de novo the
trial court’s application of the law to the
undisputed facts.
1 Cases that cite this headnote

Defendant was not in custody at time he
took portable breath test and, thus, no
Miranda warning was required before test was
administered, after which defendant admitted
to consuming four beers; officer indicated
to defendant that he believed that defendant
was impaired before administering test, officer
never indicated to defendant that he would
be under arrest regardless of outcome of
test or whether he agreed to submit to
test at all, officer emphasized that test was
used to rule out drug use and medical
conditions as sources of intoxication and
to see if his observations of defendant's
behavior to that point were consistent with
impairment due to alcohol consumption,
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and nothing in officer's statements would
have given defendant impression at time that
detention was more than temporary. U.S.
Const. Amend. 4.
Cases that cite this headnote
[5]

and the trial court’s determination will not be
disturbed unless it is clearly erroneous.
Cases that cite this headnote
[9]

Criminal Law
Necessity in general

Officer had probable cause to arrest defendant
for driving under the influence (DUI) less
safe and DUI-per se; defendant admitted to
consuming alcohol earlier in evening, two field
tests showed clues of impairment, portable
breath test showed presence of alcohol and
was consistent with result officer suspected
based on field tests that defendant had failed,
and officer's characterization of reading on
portable breath test established probable
cause to place defendant under arrest for
DUI-per se. U.S. Const. Amend. 4; Ga. Code
Ann. §§ 40-6-391(a) (1), 40-6-391(a) (5).

An individual must be advised of his
Miranda rights, including his right against
self-incrimination, only after being taken into
custody or otherwise deprived of his freedom
of action in any significant way. U.S. Const.
Amend. 5.
Cases that cite this headnote
[6]

Automobiles
Advice or warnings; presence of counsel
or witness
Breath and other field sobriety tests given to a
person under custodial arrest are inadmissible
where administration of the tests has not been
preceded by a Miranda warning.

Cases that cite this headnote
[10]

Criminal Law
Traffic stops
Although a motorist is deprived of his
freedom of action during a traffic stop, such a
deprivation does not always trigger the rights
set forth in Miranda; instead, the test for
determining whether a person is in custody
at a traffic stop is if a reasonable person in
the suspect’s position would have thought the
detention would not be temporary.

Cases that cite this headnote
[11]

Criminal Law
Statements, confessions, and admissions
Criminal Law
Admission, statements, and confessions
Whether one is in custody for Miranda
purposes is a mixed question of law and fact,

Automobiles
Driving while intoxicated
Because individual responses to alcohol vary,
the presence of alcohol in a defendant’s body,
by itself, does not support an inference that
the defendant was an impaired driver. Ga.
Code Ann. § 40-6-391(a) (1).

Cases that cite this headnote
[8]

Automobiles
Intoxication
If the evidence shows only that a driver
is intoxicated and does not show that his
consumption of alcohol has impaired his
ability to drive, there is no probable cause to
arrest for driving under the influence (DUI)
less safe. U.S. Const. Amend. 4; Ga. Code
Ann. § 40-6-391(a) (1).

Cases that cite this headnote
[7]

Automobiles
Intoxication

Cases that cite this headnote
[12]

Automobiles
Driving while intoxicated
Automobiles
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Driving while intoxicated

warning, noting that he asked officer to read
it multiple times and that officer became
frustrated with him, and that officer pressured
him to supply yes or no answer to question
as to whether he would consent to testing,
defendant was 24 years old and appeared
to be person of at least average intelligence,
traffic stop lasted just under 40 minutes, which
was not unreasonable or needlessly extended
at any point, defendant was never physically
punished or threatened with violence, and
officer made no effort to deceive defendant
into consenting to test and went to some
length to clarify his choice in manner. Ga.
Const. art. 1, § 1 para. 16.

A conviction for driving under the influence
(DUI) less safe does not require proof that a
person actually committed an unsafe act while
driving; it only requires sufficient evidence
to authorize a finding, beyond a reasonable
doubt, that the defendant was operating or
in actual physical control of a moving vehicle
while under the influence of alcohol to the
extent that it was less safe for him to drive,
and circumstantial evidence may be sufficient
to meet this burden of proof. Ga. Code Ann.
§ 40-6-391(a) (1).
Cases that cite this headnote
[13]

Automobiles
Driving while intoxicated
A conviction for driving under the influence
(DUI) per se does not require proof that
it was less safe for the defendant to drive;
rather, an individual is guilty of DUI-per
se where, within three hours after driving
a motor vehicle, tests show that his blood
alcohol concentration is 0.08 grams or more.
Ga. Code Ann. § 40-6-391(a) (5).

2 Cases that cite this headnote
[16]

Criminal Law
Compelling Self-incrimination
Whether a defendant is compelled to provide
self-incriminating evidence in violation of the
constitution is determined under the totality
of the circumstances. Ga. Const. art. 1, § 1
para. 16.
1 Cases that cite this headnote

Cases that cite this headnote
[17]
[14]

Automobiles
Intoxication

Criminal Law
Compelling Self-incrimination
Criminal Law
What constitutes voluntary statement,
admission, or confession

Probable cause to arrest for DUI-per se exists
where an officer has a reasonable basis to
believe that (1) the suspect has, within the
previous three hours, been in physical control
of a moving vehicle, and (2) the suspect’s
current blood alcohol concentration is greater
than 0.08 grams. U.S. Const. Amend. 4; Ga.
Code Ann. § 40-6-391(a) (5).

Determining the voluntariness of or lack
of compulsion surrounding a defendant’s
incriminating statement or act involves
considerations similar to those employed in
determining whether a defendant voluntarily
consented to a search. U.S. Const. Amend. 4;
Ga. Const. art. 1, § 1 para. 16.

Cases that cite this headnote

1 Cases that cite this headnote
[15]

Automobiles
Consent, express or implied
Defendant's consent to breath test following
the implied consent warning was voluntarily
given; while defendant suggested he was
confused by language of implied consent

[18]

Constitutional Law
Circumstances Under Which Made;
Interrogation
Just as the voluntariness of consent to search
includes an assessment of the psychological
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impact of all the factors on a defendant,
a significant factor in a due process
inquiry is whether a deceptive police practice
caused a defendant to confess or provide
an incriminating statement. U.S. Const.
Amends. 4, 14; Ga. Const. art. 1, § 1 para. 16.
2 Cases that cite this headnote
[19]

Searches and Seizures
Knowledge of rights; warnings and
advice
Although knowledge of the right to refuse
consent to search is one factor to be taken into
account, the government need not establish
such knowledge as the sine qua non of an
effective consent. U.S. Const. Amend. 4.
Cases that cite this headnote

Attorneys and Law Firms

the trial court’s factual findings
and credibility determinations, but
review de novo the court’s
application of the law to the
undisputed facts. And significantly,
to the extent that the controlling
facts are undisputed because they
are plainly discernable from the
patrol car-mounted video recording
as they are in this case, we review
those facts *730 de novo. Although
we owe substantial deference to the
way in which the trial court resolved
disputed questions of material fact,
we owe no deference at all to the trial
court with respect to questions of
law, and instead, we must apply the
law ourselves to the material facts.
This includes legal determinations
based upon the totality of the
circumstances.
State v. Depol, 336 Ga. App. 191, 191–92, 784 S.E.2d 51
(2016) (citations and punctuation omitted).

**97 The Cook Law Firm, Lubin C. An, for appellant.

In this case, the evidence presented at the suppression
hearing, including video and audio recorded from a police
car patrol camera, showed that in the early morning hours
of December 31, 2015, Oh was driving his vehicle when
he was stopped by a police officer who had noticed that
a brake light was malfunctioning. The officer followed
Opinion
Oh’s vehicle for a short distance and then initiated his blue
lights, which prompted Oh to pull his vehicle into a nearby
Bethel, Judge.
parking lot. The officer had not observed any evidence of
impairment at that point, and other than the failing brake
*729 [1]
[2]
[3] Yeong Sik Oh appeals from his
light had not observed any other traffic violations.
conviction on one count of driving under the influence of
alcohol. He argues that the trial court erred by denying his
The officer approached the driver’s side of the vehicle and
motion to suppress evidence from a traffic stop because
began speaking with Oh. During that conversation, the
the officer conducting the stop did not advise him of his
officer told Oh that he smelled burned marijuana coming
Miranda rights before he made incriminating statements
from the vehicle. Oh replied that he had smoked marijuana
and submitted to a portable breathalyzer test, because his
in the vehicle a few days before. The officer asked Oh to
arrest was made without probable cause, and because the
exit his vehicle and had him stand behind the car until a
officer failed to obtain his consent to perform an alcohol
backup officer arrived. At that point, the officer planned
breath test following his arrest. For the reasons set forth
to search the car based on the marijuana he had smelled.
below, we find no error in the trial court’s denial of Oh’s
In response to a question from the officer, Oh denied that
motion to suppress and affirm his conviction.
he had consumed alcohol that evening.
Rosanna M. Szabo, Solicitor-General, Samuel R.
d’Entremont, Assistant Solicitor- General, for appellee.

On appeal from a ruling on a
motion to suppress, we defer to

Later, while Oh was standing outside the vehicle, the
officer smelled alcohol on Oh’s breath. Oh again denied
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that he had been drinking but then admitted to the officer
that he had consumed one beer about an hour earlier in the
evening with a meal. At that time, the officer also observed
that Oh’s eyes were red and watery.
The officer commenced a DUI investigation of Oh. The
officer explained each of the **98 evaluations he was
going to ask Oh to participate in and asked if Oh had
any physical or medical conditions that would prevent
him from participating. Oh indicated that he was able to
participate and did not mention any physical concerns.
The officer had Oh perform a battery of standardized field
sobriety tests, beginning with a horizontal gaze nystagmus
(HGN) test. The officer observed six out of six clues on
the HGN test, consistent with conditions of impairment.
The officer then instructed Oh to take a test in which
he was instructed to take nine steps with his arms to his
side and then turn around (the “walk and turn”). The
*731 officer demonstrated the actions he was asking Oh
to perform before instructing Oh to proceed. The officer
noted that Oh took ten steps instead of nine, failed to keep
his balance during the instructional phase of the test, made
an improper turn, and had to use his arms to maintain his
balance. The officer testified that observing two or more of
these clues during a walk and turn indicates impairment.
The officer then asked Oh to stand on one leg, which
he demonstrated for Oh. Oh performed this test without
signaling any clues of impairment.
Based on the preliminary sobriety tests, the officer told
Oh that he believed he was impaired due to alcohol
consumption and offered him a portable breath test
(PBT). The officer then accused Oh of lying about the
amount of alcohol he had consumed that evening, asking
him whether he had in fact consumed more alcohol than
he initially claimed. Oh initially denied that he had lied
to the officer or consumed more alcohol than he claimed,
but he later admitted that he had consumed four beers
earlier in the evening. After some discussion, Oh blew
into the PBT, which generated, according to the officer, a
“really high number.” The officer testified that he did not
believe the test was accurate because “[i]t was an absurd
number, like alcohol-poisoning kind of number.” Based
on his belief that the initial test was not consistent with
his observations of Oh, the officer asked Oh to blow into
the device a second time, which yielded a positive test for
alcohol. The officer later testified that Oh’s behavior and

responses to the field sobriety tests were more consistent
with consumption of four beers than a single beer.
Based on these observations, the officer placed Oh under
arrest. The officer then read the Georgia Implied consent
notice for subjects age 21 and over to Oh and asked
whether he consented to a breath test. Oh asked several
questions about the warning and asked the officer to read
it again, which prompted the officer to again read the
consent warning to Oh and ask if he would submit to
a breath test. The officer also accused Oh of stalling.
Several minutes later, after asking additional questions,
Oh provided his consent for the breath test. Oh submitted
to the breath test at police headquarters, the results of
which were consistent with the evidence of impairment
the officer had observed during the traffic stop. Oh did
not request an additional test. The officer described his
encounter with Oh as “pleasant” and noted that he had
not had to raise his voice with Oh during the stop. The
officer also testified that he never told Oh that he had to
take the breath test. His testimony was consistent with the
conversation recorded by the dashboard camera.
*732 Oh was charged with one count of DUI less
safe 1 and one count of DUI per se (driving with
unlawful alcohol concentration). 2 Oh moved to suppress
all evidence from the traffic stop, claiming violations of
his Fourth, Fifth, and Sixth Amendment rights. The trial
court denied Oh’s motion. Following a bench trial, Oh was
acquitted of the DUI less safe charge but was convicted of
DUI per se. This appeal followed.
[4] [5] [6] [7] [8] 1. Oh first argues that he was in
custody when he provided breath samples into the PBT
and admitted to consuming four beers. He argues that
because he had not received a Miranda warning from the
officer before providing the breath samples or making
those statements, that evidence should be suppressed. We
disagree.

An individual must be advised of his Miranda rights,
including his right against self-incrimination, **99 only
after being taken into custody or otherwise deprived of
his freedom of action in any significant way. Alco-sensor
and other field sobriety tests given to a person under
custodial arrest are inadmissible where administration of
the tests has not been preceded by a Miranda warning.
Although a motorist is deprived of his freedom of action
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during a traffic stop, such a deprivation does not always
trigger the rights set forth in Miranda. Instead, the test
for determining whether a person is ‘‘in custody’’ at a
traffic stop is if a reasonable person in the suspect’s
position would have thought the detention would not
be temporary. Whether one is in custody for Miranda
purposes is a mixed question of law and fact, and the
trial court’s determination will not be disturbed unless it
is clearly erroneous.
State v. Padidham, 310 Ga. App. 839, 840–41 (1), 714
S.E.2d 657 (2011) (citations and punctuation omitted).
In Padidham, the suspect had been stopped for speeding.
Id. at 839, 714 S.E.2d 657. He submitted to several field
sobriety tests, which prompted the officer to call for a
backup officer to bring an alco-sensor to the scene. Id.
While waiting for the officer to arrive, the suspect was
permitted to return to his own car. Id. The officer told him
that he had stopped him for speeding, that he was going
to receive a ticket, and that he thought that the suspect
was too intoxicated to drive, which he was going to verify.
Id. The officer administered the test eight to ten *733
minutes later, which showed the presence of alcohol. Id.
This Court reversed the trial court’s grant of the suspect’s
motion to suppress, finding that he was not in custody at
the time he provided the breath samples. Id. at 841 (1), 714
S.E.2d 657. In so doing, we noted that the officer had not
told the suspect that he would be arrested as he awaited
the backup officer and the alco-sensor. Id.
As the trial court noted, the facts of this case closely mirror
those in Padidham. The officer indicated to Oh that he
believed that he was impaired before administering the
PBT. This is similar to the statement in Padidham in which
the officer indicated that he was going to verify his belief
that the driver was too intoxicated to drive.
Critically, as in Padidham, the officer also never indicated
to Oh that he would be under arrest regardless of the
outcome of the test or whether he agreed to submit to
the test at all. Before agreeing to the test, Oh asked the
officer whether he would be “locked up” if he refused
to blow into the PBT. The officer did not answer the
question directly, but instead noted his belief that what
he had seen to that point led him to believe that Oh was
impaired by alcohol. This is essentially a restatement of
the officer’s earlier statement as to why he was asking
Oh to take the test. Moreover, in a prolonged discussion
before administering the test, the officer went on to
emphasize that the PBT is used to rule out drug use and

medical conditions as sources of intoxication and to see
if his observations of Oh’s behavior to that point were
consistent with impairment due to alcohol consumption.
We find nothing in those statements that would have given
Oh the impression at the time that his detention was more
than temporary.
Accordingly, the trial court’s determination that Oh was
not in custody at the time he took the PBT and told the
officer he had consumed four beers that evening was not
clearly erroneous. Consequently, no Miranda warning was
required.
[9] 2. Oh next argues that the trial court erred in denying
his motion to suppress because the officer lacked probable
cause to place Oh under arrest. Oh principally relies upon
this Court’s decision in State v. Batty 3 to argue a lack
of evidence supporting probable cause to arrest Oh. We
disagree.
In Batty, the officer initiated a traffic stop after noticing
the defendant making an illegal turn and then following
a vehicle too closely. 259 Ga. App. at 431, 577 S.E.2d 98.
The officer noted the smell of alcohol coming from the
vehicle, and the defendant thereafter admitted to having
“a couple of beers.” Id. An alco-sensor test showed a
positive result for the presence of alcohol, prompting the
officer to administer *734 several field sobriety tests, all
of which the defendant passed. Id. The officer nonetheless
placed the defendant **100 in custody for DUI less
safe, and the defendant submitted to a state-administered
alcohol breath test while in custody. Id. This Court
upheld the trial court’s grant of the defendant’s motion to
suppress, noting that the officer never articulated any facts
supporting a belief that the defendant was a less safe driver
due to the presence of alcohol. Id. at 432, 577 S.E.2d 98.
This case is plainly distinguishable from Batty on
a number of fronts. First, according to the officer’s
testimony, the officer noted Oh’s red and watery eyes
and the smell of alcohol on his breath, and two of the
initial tests administered by the officer yielded evidence
of impairment, as did Oh’s second blow into the PBT.
Each of these items supported an inference that Oh was
impaired.
In this case, the officer indicated that he arrested Oh for
“driving under the influence” and noted the results of the
field sobriety tests he had conducted led him to believe

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

6

DEFENSE OF DRINKING DRIVERS INSTITUTE
80 of 310
Oh v. State, 345 Ga.App. 729 (2018)
815 S.E.2d 95

that he was a less safe driver. The standards for probable
cause in a DUI per se arrest are different from those for a
DUI less safe arrest, but in this case the evidence presented
at the suppression hearing established that the officer had
probable cause to arrest Oh for both offenses.

occurred at a police roadblock. Id. at 465, 722 S.E.2d 94.
The officer had not observed the suspect driving unsafely,
and he had not driven at an unsafe speed or made an
attempt to evade the roadblock. Id. at 466, 722 S.E.2d
94. Nevertheless, this Court affirmed his conviction for
DUI less safe, noting that the officer could, based on
[10] [11] [12] An individual is guilty of DUI less safe his training and experience, give opinion testimony as to
where he or she operates a motor vehicle while “[u]nder
the defendant’s sobriety and whether he was under the
the influence of alcohol to the extent that it is less safe
influence of alcohol to the extent that he was less safe to
for the person to drive.” OCGA § 40–6–391 (a) (1). As
drive. Id. See also Tanner v. State, 225 Ga. App. 702, 702–
4
03,
484 S.E.2d 766 (1997).
this Court discussed in State v. Rish, if the evidence
shows only that a driver is intoxicated and does not show
that his consumption of alcohol has impaired his ability
to drive, there is no probable cause to arrest for DUIless safe. “Impaired driving ability depends solely upon
an individual’s response to alcohol. Because individual
responses to alcohol vary, the presence of alcohol in a
defendant’s body, by itself, does not support an inference
that the defendant was an impaired driver.” Id. at 816–
17, 673 S.E.2d 259 (citation and punctuation omitted).
However,
a conviction under OCGA § 40–6–
391 (a) (1) does not require proof
that a person actually committed
an unsafe act while driving; it
only requires sufficient evidence
to authorize a finding, beyond
a reasonable doubt, that the
defendant was operating or in actual
physical control of a moving vehicle
while under the influence of alcohol
to the extent that it was less safe
for him to drive. Circumstantial
evidence may be sufficient to meet
this burden of proof.
*735 Bennett v. State, 313 Ga. App. 465, 466, 722 S.E.2d
94 (2011) (citation and punctuation omitted).
In Bennett, this Court held that the State presented
sufficient evidence to support a DUI less safe conviction
where the officer testified that, during the traffic stop, he
noticed the smell of alcohol on the suspect’s breath, that
his speech was slurred, and that his eyes were bloodshot.
Id. at 465–66, 722 S.E.2d 94. Additionally, the defendant
admitted to drinking earlier in the evening and failed an
HGN test. Id. He also submitted to an alco-sensor test
which registered positive for the presence of alcohol. Id.
at 466, 722 S.E.2d 94. Importantly, in Bennett, the stop

[13]

[14] In contrast,
a conviction for DUI-per se does not
require proof that it was less safe
for the defendant to drive. Rather,
an individual is guilty of DUI-per
se where, within three hours after
driving a motor vehicle, tests show
that his blood alcohol concentration
is 0.08 grams or more. OCGA §
40–6–391 (a) (5). Thus, probable
cause to arrest for DUI-per se exists
where an officer has a reasonable
basis to believe that: (1) the suspect
has, within the previous three hours,
been in physical control of a moving
vehicle; and (2) the suspect’s current
blood **101 alcohol concentration
is greater than 0.08 grams.

Rish, 295 Ga. App. at 817, 673 S.E.2d 259 (citation
omitted).
In this case, as in Bennett, Oh admitted to consuming
alcohol earlier in the evening, and two field tests showed
clues of impairment. The PBT showed the presence of
alcohol and was “consistent” with the result the officer
suspected based on the two earlier field sobriety tests
that Oh had failed. Because of the reading on the PBT
and the physical manifestations of impairment the officer
observed when Oh submitted to the various field sobriety
tests, the officer had probable cause to arrest Oh for DUI
less safe.
Moreover, although the specific reading on the PBT was
not admitted into evidence at the suppression hearing,
the officer’s characterization of the reading on the test, in
conjunction with the *736 other evidence in the record,
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established a reasonable probability that, at that time, Oh
was in violation of OCGA § 40–6–391 (a) (5) and gave the
officer probable cause to place him under arrest for DUI
per se. See Rish, 295 Ga. App. at 817–18, 673 S.E.2d 259.
Oh’s enumeration therefore fails.
[15] 3. Finally, Oh argues that the results of his
state-administered chemical breath test, taken at police
headquarters following his arrest, should have been
suppressed because the State did not obtain Oh’s actual
consent for the test. We disagree.
At the time the trial court considered Oh’s motion to
suppress (and at the time Oh filed his notice of appeal
in this case), the Supreme Court had not yet issued its
decision in Olevik v. State, 302 Ga. 228, 806 S.E.2d 505
(2017). 5 In Olevik, the Supreme Court determined that
a breath test provided by a DUI suspect after having
been read the age-appropriate Georgia implied consent
warning was not subject to analysis under the Fourth
Amendment but was rather subject to a self-incrimination
analysis under the Fifth Amendment and Article I, Section
I, Paragraph XVI of the Georgia Constitution. Id. at
232–46 (2), 806 S.E.2d 505. Under that provision of the
Georgia Constitution, a suspect in these circumstances is
protected from compelled acts of self incrimination, which
includes protection against being compelled to submit to
a breath test given after receiving the implied consent
warning. Id. Thus, a defendant has a constitutional right
to refuse such testing. Id. at 246 (2), 806 S.E.2d 505.

the accused, his education, his
intelligence, the length of detention,
whether the accused was advised
of his constitutional rights, the
prolonged nature of questioning,
the use of physical punishment,
and the psychological impact of
all these factors on the accused.
*737 In determining voluntariness,
no single factor is controlling. Just
as the voluntariness of consent to
search includes an assessment of
the psychological impact of all the
factors on a defendant, a significant
factor in a due process inquiry is
whether a deceptive police practice
caused a defendant to confess or
provide an incriminating statement.
And although knowledge of the
right to refuse consent is one factor
to be taken into account, the
government need not establish such
knowledge as the sine qua non of an
effective consent.
Olevik, 302 Ga. at 251 (3) (b), 806 S.E.2d 505 (citations
and punctuation omitted).

Critical to the matter before us, the Supreme Court also
noted that “the relevant factors [used] to determine the
voluntariness to consent to search [are the same factors]
**102 used in determining whether an incriminating act
[16] [17] [18] [19] As the Supreme Court went on to
or statement was voluntary.” Olevik, 302 Ga. at 252 (3)
discuss in Olevik,
(b), 806 S.E.2d 505. Thus, even though the trial court
in Olevik had analyzed the suspect’s alleged consent to
whether a defendant is compelled to
a breath test under a Fourth Amendment voluntariness
provide self-incriminating evidence
of consent to search standard, the same factors were to
in violation of Paragraph XVI
be applied in determining whether an incriminating act
is determined under the totality
was made voluntarily. Id. Thus, in this case, although
of the circumstances. Determining
the presentation of evidence by the State and Oh (and
the voluntariness of (or lack
the trial court’s consideration of it) was made under the
of compulsion surrounding) a
Fourth Amendment rubric announced by the Supreme
defendant’s incriminating statement
Court in Williams v. State, 296 Ga. 817, 771 S.E.2d 373
or act involves considerations
(2015), we are not precluded from reviewing the trial
similar to those employed in
court’s determinations as to the voluntariness of Oh’s act
determining whether a defendant
of submitting to the breath test because the trial court
voluntarily consented to a search.
would have applied the same factors in its analysis had it
We have said that the voluntariness
been aware that challenges to the breath test are properly
of a consent to search is determined
considered under Olevik rather than Williams.
by such factors as the age of
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We turn, then, to a de novo review of the trial court’s
determination that Oh’s act of submitting to the breath
test was voluntary. Depol, 336 Ga. App. at 192, 784 S.E.2d
51. In this case, Oh suggests he was confused by the
language of the implied consent warning, noting that he
asked the officer to read it multiple times. He also noted
that the officer became frustrated with him and that the
officer “emphatically and sternly told [Oh] that he was
stalling.” Oh argues that the officer’s statements pressured
him to supply a yes or no answer to the officer’s question
as to whether he would consent to testing. Oh contends
that his questions and failure to provide a direct response
should have been construed as a refusal to consent.
Oh also argues that the presence of a backup officer
intimidated him during the time he was determining how
to respond to the consent warning.
Under the factors set forth in Olevik, we disagree with
Oh that the facts surrounding his response to the consent
warning indicate his consent to testing was not voluntarily
given. Oh was 24 years old *738 when this incident
occurred, and the officer observed that, in light of the
roadside conversation he had with Oh that evening, Oh
appeared to be a person of at least average intelligence.
The traffic stop lasted just under 40 minutes, which in
light of the number of tasks performed by the officer,
did not appear to be unreasonable or needlessly extended
at any point. Oh was never physically punished or
threatened with violence, and we agree with the trial
court’s observation that nothing in the record, including
our review of the dashcam video of the stop, supports
an inference that Oh suffered any sort of negative
psychological impact as a consequence of the DUI stop
and the officer’s on-site investigation, including any
influence the presence of backup officers may have had on
his decision-making.
Moreover, despite Oh’s argument to the contrary, the
officer made no effort to deceive Oh into consenting to the

test and, in fact, went to some length to clarify Oh’s choice
in the matter, including reading the consent warning to
him twice. The officer clarified that the warning called for
a “yes or no” answer to the “will you submit” question.
The video of the incident also indicates that the officer did
not raise his voice to Oh, remaining calm and professional
with Oh throughout their discussion regarding Oh’s
response to the consent warning. Moreover, although
Oh’s questions are consistent with his claim on appeal that
he did not initially understand the consent warning, his
later consent to testing after the officer’s repeated reading
of the warning and truthful answers to Oh’s questions
leads us to reject this argument. The choice before Oh
may have been an unpleasant one, but the record does not
support an inference that he did not understand what he
was being asked to decide or that he was pressured into
consenting to the test.
Therefore, in light of the totality of the factors considered
above, we agree with the trial court that Oh’s consent
to the breath test following the implied consent warning
was voluntarily given. See State v. Council, 343 Ga. App.
583, 586, 807 S.E.2d 504 (2017) (consent given voluntarily
when, among other factors, officer read consent warning
multiple times, patiently and calmly answered suspect’s
questions, and suspect appeared to understand and
respond to questions). The **103 trial court did not err in
denying Oh’s motion to suppress. Accordingly, we affirm
his conviction.
Judgment affirmed.

Ellington, P.J., and Senior Appellate Judge Herbert E.
Phipps concur.
All Citations
345 Ga.App. 729, 815 S.E.2d 95

Footnotes

1
2
3
4
5

OCGA § 40–6–391 (a) (1).
OCGA § 40–6–391 (a) (5).

259 Ga. App. 431, 577 S.E.2d 98 (2003).

295 Ga. App. 815, 816, 673 S.E.2d 259 (2009).

The trial court’s order denying Oh’s motion to suppress was issued on March 17, 2017. Oh’s notice of appeal was filed
on May 11, 2017. Olevik was issued by the Supreme Court on October 16, 2017.
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certiorari for failure to timely file a notice of
intent. Ga. Sup. Ct. R. 38(1).

303 Ga. 551
Supreme Court of Georgia.

Cases that cite this headnote

MCCOY
v.
The STATE.

[2]

S17G1530
|
Decided: May 7, 2018

Roadblock did not violate Fourth
Amendment, even if screening officer lacked
a reasonable, articulable suspicion to refer
defendant for further detention and field
tests; whether officer lacked a reasonable,
articulable suspicion would not have assisted
in determination of whether roadblock was
constitutional, as that determination only
needed to be made by examining whether
the decision to implement roadblock was
made by supervisory personnel rather than
the officers in the field, all vehicles were
stopped as opposed to random vehicle stops,
the delay to motorists was minimal, and the
roadblock operation was well identified as a
police checkpoint. U.S. Const. Amend. 4.

Synopsis
Background: Defendant was convicted in a bench trial
in the State Court, Henry County, Blount, J., of driving
under the influence of marijuana. Defendant appealed.
The Court of Appeals, Ellington, P.J., 341 Ga.App. 216,
799 S.E.2d 354, affirmed, holding that roadblock was
constitutional. Defendant petitioned for certiorari.

Holdings: The Supreme Court, Boggs, J., held that:
[1] roadblock was constitutional, even if screening
officer lacked a reasonable, articulable suspicion to refer
defendant for further detention and field sobriety tests,
and
[2] when reviewing the constitutionality of roadblock
stops, courts need not consider whether the screening
officer had reasonable, articulable suspicion to refer
the defendant for further detention and field tests,
disapproving LaFontaine v. State, 269 Ga. 251, 497 S.E.2d
367.

Automobiles
Roadblock, checkpoint, or routine or
random stop

Cases that cite this headnote
[3]

Automobiles
Roadblock, checkpoint, or routine or
random stop
A roadblock stop can become a Terry stop
when an officer has reasonable suspicion that
a motorist may have committed a crime such
as driving under the influence, which must
also comply with the Fourth Amendment.
U.S. Const. Amend. 4.

Affirmed.

Cases that cite this headnote
West Headnotes (5)
[1]

[4]

Criminal Law
Certiorari
The Supreme Court does not consider
filing of a notice of intent to apply
certiorari to be jurisdictional and does
generally dismiss or deny a petition

the
for
not
for

Arrest
Reasonableness; reason or founded
suspicion, etc
A proper Terry stop requires that the
detaining officer have only reasonable,
articulable suspicion that a crime may have
been committed; “articulable suspicion” is less
than probable cause, but greater than mere
caprice. U.S. Const. Amend. 4.
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Cases that cite this headnote
[5]

Automobiles
Roadblock, checkpoint, or routine or
random stop
When reviewing the constitutionality of
roadblock stops, courts need not consider
whether the screening officer had reasonable,
articulable suspicion to refer the defendant
for further detention and field sobriety tests,
disapproving LaFontaine v. State, 269 Ga.
251, 497 S.E.2d 367. U.S. Const. Amend. 4.
Cases that cite this headnote

Attorneys and Law Firms
**320 Joe M. Harris, Jr., for appellant. John A. Pipkin
III, Solicitor-General, Caitlin McGillicuddy, Meredith C.
Florio, Assistant Solicitors-General, for appellee.
Opinion
Boggs, Justice.
*551 [1] Appellant Latisha Shana McCoy was charged
with driving under the influence of marijuana to the
extent it was less safe to drive after she was stopped at a
roadblock in Henry County. She moved to suppress all
evidence obtained from the stop and arrest on the ground
that the roadblock violated the Fourth Amendment. The
trial court denied McCoy’s motion, and following a bench
trial, found her guilty. She appealed to the Court of
Appeals, which affirmed the trial court’s denial of her
motion to suppress. **321 McCoy v. State, 341 Ga.
App. 216, 799 S.E.2d 354 (2017). We granted McCoy’s
petition for certiorari on the following issue: “Did the
Court of Appeals err in its application of LaFontaine v.
State, 269 Ga. 251, 497 S.E.2d 367 (1998), in determining
whether the roadblock was reasonable under the Fourth
Amendment, in particular the factor that considers the
screening officer’s training and experience?” 1
*552 Although we do not follow the analysis employed
by the Court of Appeals, we affirm the judgment, and
in doing so we clarify the factors needed to determine

whether a roadblock is reasonable under the Fourth
Amendment.
The record reveals that the parties agreed to the following
at a stipulated bench trial: McCoy was stopped at a
roadblock in Henry County around 12:30 a.m. The
screening officer suspected that she was impaired from
marijuana. Another officer took over the investigation
and subsequently arrested McCoy for DUI. 2
Prior to trial however, McCoy moved to suppress all
evidence seized as a result of the stop and arrest.
The screening officer did not testify at the hearing on
the motion to suppress. Rather, the only individual to
testify was the police sergeant who made the decision
to implement the roadblock pursuant to the police
department’s written policy. When asked what training
the screening officers had to determine if a driver
needed to be given field sobriety tests, the sergeant
responded that the officers “go through a certification
during their police academy, the Georgia POST.” 3 At
the hearing, McCoy argued that the roadblock violated
the Fourth Amendment because the State failed to meet
the fifth requirement of LaFontaine because it did not
prove that the screening officer’s training and experience
qualified him “to make the initial determination as to
which motorists should be given field sobriety tests for
intoxication.” The trial court denied McCoy’s motion
to suppress, finding that the State met its burden
under LaFontaine because the testimony of the sergeant
established that all officers present were POST-certified,
and that this certification and training allows the officer to
judge which drivers may or may not be under the influence
of drugs or alcohol.
The Court of Appeals affirmed the ruling of the trial court,
noting that on motion for reconsideration of the denial of
McCoy’s motion to suppress, the trial court took judicial
notice of the fact that any POST-certified police officer in
Georgia has training and experience sufficient to qualify
him to make an initial determination as to which motorists
stopped at a roadblock should be given field sobriety tests.
*553 McCoy, supra, 341 Ga. App. at 220, 799 S.E.2d
354. 4 The court held:
Given that any person may give an
opinion, on the basis of personal
observation of another person on
a given occasion, that the other
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person did or did not appear to
be intoxicated, and given that any
POST-certified officer will have had
some training in law enforcement
activities that concern impaired
drivers, we conclude based on the
foregoing authorities that the trial
court in this case did not err
in denying McCoy’s motion to
suppress based on its finding that the
POST-certified screening officer had
training and experience sufficient
to enable him to make the initial
**322 determination as to which
motorists should be given the field
tests for intoxication.
Id. at 221, 799 S.E.2d 354.
As we explained most recently in Brown v. State, 293 Ga.
787, 750 S.E.2d 148 (2013), this Court in LaFontaine
identified
five
minimum
requirements that a particular
checkpoint must satisfy to be upheld
as constitutional: A roadblock is
satisfactory where [1] the decision to
implement the roadblock was made
by supervisory personnel rather than
the officers in the field; [2] all
vehicles are stopped as opposed
to random vehicle stops; [3] the
delay to motorists is minimal; [4]
the roadblock operation is well
identified as a police checkpoint;
and [5] the “screening” officer’s
training and experience is sufficient
to qualify him to make an initial
determination as to which motorists
should be given field tests for
intoxication.
(Citations and punctuation omitted.) Brown, supra, 293
Ga. at 793 (2) (b), 750 S.E.2d 148. We explained
further that the United States Supreme Court in City
of Indianapolis v. Edmond, 531 U.S. 32, 121 S.Ct. 447,
148 L.Ed.2d 333 (2000), “supplemented LaFontaine’s
requirements for the implementation and operation
of a constitutionally valid checkpoint by adding the
requirement of an inquiry into the primary purpose

of the checkpoint program.” (Footnote and emphasis
omitted.) Brown, supra, 293 Ga. at 796 (2) (d), 750 S.E.2d
148. And we noted that “compliance with the Edmond
and LaFontaine requirements does not necessarily end
the Fourth Amendment analysis of a checkpoint case.
The ultimate *554 question remains whether, under the
totality of the circumstances, the challenged stop was
reasonable. [Cit.]” Id. at 797 (2) (d), 750 S.E.2d 148.
[2] McCoy argues that the Court of Appeals erred in its
application of the fifth LaFontaine factor. Specifically,
she contends the State presented no evidence that the
screening officer’s training and experience was sufficient
to qualify him to make an initial determination as to which
motorists should be given field tests for intoxication.
McCoy asserts that, although all officers who are POSTcertified may receive training in DUI detection, training
does not equate to experience. For this reason, she asserts
that the roadblock violated the Fourth Amendment.
[3] The LaFontaine factors to determine whether a
roadblock is satisfactory were adopted by this Court based
on the Court of Appeals opinion in State v. Golden, 171
Ga. App. 27, 318 S.E.2d 693 (1984). The Court of Appeals
held that, under the facts presented in Golden,
[t]he decision to implement the
roadblock at issue in this case
was made by supervisory personnel
rather than by the officers in
the field, and the operation was
carried out pursuant to specific, prearranged procedures requiring all
passing vehicles to be stopped at the
checkpoint and leaving no discretion
to the officers in this regard. It
is clear that the delay experienced
by passing motorists was minimal,
lasting only a minute or two unless
a violation was noted, and that
the operation was well identified
as a police checkpoint. Taking all
of these factors into consideration,
we hold that the initial detention
of the defendant at the roadblock
was reasonable and resulted in no
violation of his Fourth Amendment
rights.
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(Footnote omitted; emphasis supplied.) Id. at 29-30 (2),
318 S.E.2d 693. This holding of the Court of Appeals
formed the basis for the first four factors we articulated in
LaFontaine. 5 However, the Golden court held further:
**323 In addition, we find that
the screening officer’s experience
and training, which included 2-1/2
years of police *555 service and
attendance at a DUI enforcement
school operated by the North
Georgia Police Academy, were
amply sufficient to enable him to
make an initial determination as to
which motorists should be given the
field tests for intoxication. Indeed, it
is the rule in Georgia that any person
may testify, on the basis of personal
observation, as to whether another
person did or did not appear to be
intoxicated on a given occasion.
(Citations omitted; emphasis supplied.) Id. at 30 (2), 318
S.E.2d 693. This analysis of what is required for the
screening officer to make a determination as to which
motorists should be given field tests for intoxication
became the fifth LaFontaine factor. But unlike the other
four, it involves what occurs subsequent to the initial
roadblock stop. Indeed, a roadblock stop can become
a Terry stop—when an officer has reasonable suspicion
that a motorist may have committed a crime such as
driving under the influence—which must also comply with
the Fourth Amendment. See, e.g., State v. McPartland,
36 A.3d 881, 885 (II) (A) (Me. 2012) (“an officer
questioning a motorist stopped at the initial roadblock
must have an objectively reasonable basis for suspecting
that the motorist is driving under the influence before
the officer can refer the motorist to secondary screening
for impairment”); Commonwealth v. Murphy, 454 Mass.
318, 910 N.E.2d 281, 288 (2009) (“[t]he only factor that
distinguishes a secondary screening stop from the more
traditional Terry stop on the roadway or sidewalk is that
the information that gave rise to reasonable suspicion was
obtained from observations made during the brief initial
suspicionless stop at the sobriety checkpoint”; “[w]e shall

evaluate the lawfulness of a secondary screening, or any
Terry stop, based on whether the evidence supports the
officer’s finding of reasonable articulable suspicion”). See
also Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d
889 (1968).
[4] Although the fifth LaFontaine factor seems to
consider whether the screening officer is “qualified” to
determine whether to conduct a Terry stop, a proper
Terry stop “requires that the detaining officer have
only ‘reasonable, articulable suspicion’ that a crime
may have been committed. Articulable suspicion is ‘less
than probable cause, but greater than mere caprice.’
” (Citations omitted.) Stafford v. State, 284 Ga. 773, 774,
671 S.E.2d 484 (2008).
*556 [5] The question that the LaFontaine analysis
answers is not the validity of a Terry stop following a
roadblock, it is the constitutionality of the roadblock
itself. However the fifth LaFontaine factor does not
assist in the determination of whether a roadblock
is constitutional, as that determination need only be
made by application of the first four factors and the
separate Edmond test. We therefore disapprove the fifth
LaFontaine factor, directing courts reviewing roadblock
stops to instead consider, if challenged, whether the
screening officer had reasonable, articulable suspicion to
refer the defendant for further detention and field tests. 6
**324 As McCoy takes issue only with the fifth
factor, and presented no argument in her motion to
suppress or at the hearing on the motion challenging the
screening officer’s personal observations, 7 we conclude
that the roadblock was not unconstitutional on the ground
asserted.
Judgment affirmed.

All the Justices concur.
All Citations
303 Ga. 551, 814 S.E.2d 319

Footnotes

1

The State notes that McCoy failed to file a notice of intent to apply for certiorari with the Court of Appeals within 10 days
of the entry of the Court of Appeals’ judgment as required by Supreme Court Rule 38 (1). However, this Court does not
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2
3
4
5

6

7

consider the filing of a notice of intent to be jurisdictional and does not generally dismiss or deny a petition for certiorari
for failure to timely file a notice of intent.
This officer asked McCoy if she had smoked any marijuana, and McCoy responded that she “smoked a blunt about
an hour prior to driving.” The officer noticed that McCoy had red, bloodshot, glassy eyes, and he detected the odor of
marijuana on her breath.
See OCGA § 35-8-1 et seq. (“Georgia Peace Officer Standards and Training Act”). POST-certification “means the officer
has met the minimum requirements to be a ‘peace officer’ in this state (see
OCGA §§ 35-8-2 (8) (A) , 35-8-8 (a) and
35-8-10).” Zilke v. State, 299 Ga. 232, 235, 787 S.E.2d 745 (2016).
Given our disposition of this case, we need not decide if the trial court properly utilized judicial notice. See
OCGA §
24-2-201.
Courts in other jurisdictions employ factors similar to the first four factors stated in
LaFontaine to determine whether
a roadblock is constitutional. See United States v. Bowman , 496 F.3d 685, 692 (III) (A) (D.C. Cir. 2007) (among other
factors, checkpoints must be minimally intrusive, clearly visible, part of some systematic procedure that strictly limits the
discretionary authority of police officers, and detain drivers no longer than is reasonably necessary to accomplish the
purpose of the checkpoint); Commonwealth v. Baker , 91 Mass.App.Ct. 445, 76 N.E.3d 1021, 1022-1023 (2017) (the
selection of motor vehicles stopped must not be arbitrary, motorists’ inconvenience must be minimized, the procedure
must be pursuant to a plan devised by supervisory law enforcement personnel, and officers must not have discretion
to target which vehicles to stop); Commonwealth v. Cox , 491 S.W.3d 167, 170-171 (II) (A) (Ky. 2015) (officers should
comply with procedures established by superior officers, the roadblock should be clearly visible with at least some officers
in uniform, officers should have no discretion in deciding which vehicles to stop, and motorists should not be detained
any longer than necessary).
We have considered whether stare decisis warrants continued adherence to the fifth LaFontaine factor. In
State v.
Jackson, 287 Ga. 646, 697 S.E.2d 757 (2010) , we explained that in determining whether to disapprove precedent, we
consider “ ‘factors such as the age of the precedent, the reliance interests at stake, the workability of the decision,
and, most importantly, the soundness of its reasoning.’ ” (Citation omitted.)
Id. at 658 (5), 697 S.E.2d 757 . Taking
these points in reverse order, the reasoning in LaFontaine as to the fifth factor, as we explained above, misconstrued
the Court of Appeals’ holding in Golden, and other courts do not appear to use the factor as part of the constitutional
analysis of roadblocks; a four-factor analysis is more workable, especially when the fifth factor has never seemed to
be dispositive, and thus the fifth factor serves only to unusefully expand or unhelpfully confuse the roadblock analysis;
the factor established no property or contract interest or substantive right and thus generated no meaningful reliance
interests; and while it is 20 years old, LaFontaine is not an ancient ruling deeply embedded in the law, and indeed there
are only a few appellate decisions applying the fifth factor. Stare decisis therefore does not preclude disapproving the
continued consideration of LaFontaine’s fifth factor.
At the hearing on the motion to suppress, counsel asserted that “the only issue, ... is whether the roadblock was
constitutional.” And the trial court ruled only on that issue. During oral argument in this Court, however, counsel asserted
that no one testified as to McCoy’s condition, how she appeared, etc., and that there was no evidence as to whether it
was reasonable to move McCoy for further testing. This Court will not consider arguments asserted for the first time on
appeal that were neither raised nor ruled upon by the trial court. See Johnson v. State , 302 Ga. 774, 781 (3) (b) n.6,
809 S.E.2d 769 (2018).

End of Document
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West Headnotes (24)
[1]

Jury
Peremptory challenges
Prosecutor's
explanation
for
using
peremptory strike to remove AfricanAmerican prospective juror from jury pool
was sufficiently race-neutral to survive Batson
challenge; prosecutor indicated that he struck
juror because he believed, in light of criminal
background check of juror, that juror had
given untruthful answer during voir dire
by failing to raise her hand or otherwise
affirmatively respond when prospective jurors
were asked whether any of them had
previously been arrested for anything more
serious than a traffic offense, and because
juror had previously been arrested several
times.

A18A0436
|
A18A0437
|
June 21, 2018
Synopsis
Background: Defendants were convicted, following a jury
trial in the Superior Court, Gordon County, Smith, J.,
of trafficking in cocaine and possession of cocaine with
intent to distribute. Defendants appealed.

Cases that cite this headnote
Holdings: The Court of Appeals, Reese, J., held that:
[2]

The analysis of a Batson challenge involves
a three-step process: (1) the opponent of a
peremptory challenge must make a prima
facie showing of racial discrimination; (2) the
proponent of the strike must then provide a
race-neutral explanation for the strike; and (3)
the court must decide whether the opponent
of the strike has proven the proponent's
discriminatory intent.

[2] officer's observation of nonfunctioning tag light on
vehicle provided reasonable suspicion needed to conduct
traffic stop;
[3] evidence was sufficient to support finding that
defendant knowingly possessed cocaine found in vehicle
he was driving, as required for convictions;
[4] trial court did not abuse its discretion in failing to grant
codefendant's request for continuance so he could hire
new attorney; and
[5] evidence was sufficient to identify codefendant as
passenger in vehicle at time of traffic stop that led to
discovery of drugs in vehicle, as required for convictions.

Jury
Peremptory challenges

[1] prosecutor's explanation for using peremptory strike
to remove African-American prospective juror from
jury pool was sufficiently race-neutral to survive Batson
challenge;

Cases that cite this headnote
[3]

Jury
Peremptory challenges
The ultimate burden of persuasion regarding
racial motivation of peremptory strikes rests
with and never shifts from the opponent
of the strike; therefore, in order to prevail
on a Batson challenge, a defendant has the
burden of proving that the State engaged in

Affirmed.
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purposeful discrimination in the exercise of its
peremptory strikes.

Sale, distribution, delivery, transfer or
trafficking

When conducting review, in the face of
a Batson challenge, of the sufficiency of
a prosecutor's explanations for striking of
potential jurors, the appellate court is
mindful that the decision as to discriminatory
intent rests largely upon assessment of the
prosecutor's state of mind and credibility and
therefore lies peculiarly within a trial judge's
province; consequently, the appellate court
gives great deference to the trial court's factual
findings, which are disregarded only if they are
clearly erroneous.

Evidence was sufficient to support finding
that driver knowingly possessed cocaine
found in vehicle, as required for convictions
of trafficking in cocaine and possession
of cocaine with intent to distribute, even
though there was passenger in vehicle at time
vehicle was stopped and driver claimed he
had no knowledge that drugs were present;
vehicle belonged to driver's then-fiancee,
driver was jointly insured on vehicle, driver
regularly drove vehicle, driver gave officer
different name for vehicle's passenger than
the passenger himself gave, driver falsely told
officer that passenger was his distant cousin,
and driver and passenger gave conflicting
stories about where they had been prior to
traffic stop.

Cases that cite this headnote

Cases that cite this headnote

Cases that cite this headnote
[4]

[5]

Criminal Law
Jury selection

Automobiles
License plate lights

[8]

Constructive possession of a controlled
substance exists where a person, though not
in actual possession, knowingly has both the
power and the intention at a given time to
exercise dominion or control over a thing.

Officer's observation of nonfunctioning tag
light on vehicle provided reasonable suspicion
needed to conduct traffic stop. U.S. Const.
Amend. 4; Ga. Code Ann. § 40-8-23(d).
Cases that cite this headnote
[6]

Automobiles
Grounds
Automobiles
Stop or arrest as pretext or ruse, in
general
When an officer sees a traffic offense occur,
a resulting traffic stop does not violate the
Fourth Amendment, even if the officer has
ulterior motives in initiating the stop. U.S.
Const. Amend. 4.
Cases that cite this headnote

[7]

Controlled Substances
Possession for sale or distribution
Controlled Substances

Controlled Substances
Constructive possession

Cases that cite this headnote
[9]

Controlled Substances
Constructive possession
Controlled Substances
Questions for Jury
A finding of constructive possession of a
controlled substance cannot rest solely upon
the person's spatial proximity to the object;
however, as long as there is slight evidence
of access, power, and intention to exercise
control or dominion over an instrumentality,
the question of fact regarding constructive
possession remains within the domain of the
trier of fact.
Cases that cite this headnote
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[10]

Controlled Substances
Presumptions and burden of proof
Where contraband is found in a vehicle, the
State is generally entitled to an evidentiary
presumption that the owner or driver of the
automobile is in constructive possession of the
contraband.

Cases that cite this headnote
[14]

A criminal defendant who is financially
able to retain the services of an attorney
has a constitutional right under the Sixth
Amendment of the United States Constitution
to secure counsel of his own choice, but this
does not mean that a defendant may retain
any counsel at any time he wishes; there are
limits to a defendant's right to counsel of
choice. U.S. Const. Amend. 6.

Cases that cite this headnote
[11]

Criminal Law
Absence of counsel
Trial court did not abuse its discretion
in failing to grant defendant's request for
continuance so he could hire private counsel
in drug prosecution; two attorneys had been
appointed to represent defendant at least ten
days before trial, trial defendant did not move
for continuance until first day of trial, which
began 10 months after defendant was indicted,
defendant did not provide name of attorney
he was attempting to hire, defendant had been
transferred seven weeks earlier, at his request,
from federal prison, where he had been in
custody on unrelated charges, so he could
have speedy and efficient prosecution in case
at hand, and defendant had not expressed
intention to retain private counsel before first
day of trial.

Cases that cite this headnote
[15]

Cases that cite this headnote
[16]

Cases that cite this headnote
[13]

Criminal Law
Time of trial; continuance
The appellate court will uphold a trial court's
ruling on a motion for continuance absent a
clear abuse of discretion.

Criminal Law
Time for motion
When a defendant attempts to hire new
counsel for purposes of delay, a trial court
does not abuse its discretion by prohibiting
such conduct. U.S. Const. Amend. 6.

Criminal Law
Discretion of court
All applications for continuances are
addressed to the sound legal discretion of the
trial court and, if not expressly provided for,
shall be granted or refused as the ends of
justice may require.

Criminal Law
Forfeiture or waiver of right by delay or
misconduct
A defendant's right to counsel may not be
insisted upon in a manner that will obstruct
an orderly procedure in courts of justice, and
deprive such courts of the exercise of their
inherent powers to control the same. U.S.
Const. Amend. 6.

Cases that cite this headnote
[12]

Criminal Law
Choice of Counsel

Cases that cite this headnote
[17]

Criminal Law
Want of time for preparation by counsel
When a motion for a continuance is
predicated on the basis of counsel's lack of
preparation for trial, the conduct of the party
is a relevant and proper consideration of the
court in the exercise of its discretion in order
to prevent a party using the discharge and
employment of counsel as a dilatory tactic.
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three-day trial, and there was other evidence
corroborating eyewitness testimony.

Cases that cite this headnote
[18]

Cases that cite this headnote

Criminal Law
Absence of counsel
Criminal Law
Time of trial; continuance

[21]

Criminal Law
Province of jury or trial court

Generally, whether a defendant has exercised
due diligence in hiring counsel is a factual
question, and the trial court's grant or denial
of a continuance on that basis will not be
disturbed absent an abuse of discretion.

Identity is a question of fact for the trier
of fact, and where a witness identifies a
defendant, the credibility of the witness
making such identification is not to be decided
by the reviewing court.

Cases that cite this headnote
[19]

Cases that cite this headnote

Criminal Law
Want of time for preparation by counsel
Mere shortness of time for appointed counsel
to prepare for trial will not reflect an abuse
of the trial court's discretion in denying a
continuance, where the case is not convoluted
and is without a large number of intricate
defenses; additionally, when there is no
showing that a continuance would have
benefited the defendant, he has not established
harm in the denial of the continuance.

[22]

Cases that cite this headnote
[23]

Criminal Law
Opportunity for observation; certainty
and positiveness
Criminal Law
Identity and presence of accused

Criminal Law
Identity and characteristics of persons or
things
Evidence was sufficient to identify defendant
as passenger in vehicle at time of traffic
stop that led to discovery of drugs in
vehicle, as required for conviction of
trafficking in cocaine and possession of
cocaine with intent to distribute premised
on theory of constructive possession, even
though passenger fled and was not captured
in relation to crime in question until
approximately two years later; three law
enforcement officers present during traffic
stop identified defendant at trial as the
passenger, jury had opportunity to view
dashcam video of traffic stop and still photos
taken from video, and to compare those
images with defendant's appearance during

Criminal Law
Credibility of witnesses in general
The testimony of a single witness is generally
sufficient to establish a fact.

Cases that cite this headnote
[20]

Criminal Law
Identity and presence of accused

The fact that a witness may have had
only a fleeting opportunity to observe a
perpetrator at the crime scene does not per se
render an in-court identification inadmissible;
instead, challenges to the reliability of incourt identifications must be made through
cross-examination of the witness and go to
the weight and credibility of the identification
testimony, not to its admissibility.
Cases that cite this headnote
[24]

Criminal Law
Identity and presence of accused
It is not beyond the ken of the average juror to
decide as a matter of fact whether the identity
of a person in a video is the defendant.
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distant cousin, “James Jackson,” and that they had been
driving from Cartersville in Bartow County.

Cases that cite this headnote

Attorneys and Law Firms
**476 Kelley A. Dial, Cartersville, for Appellant in
A18A0436.
Chaunda Brock, Austell, for Appellant in A18A0437.
Rosemary M. Greene, Mark Joseph Boyd, for Appellee in
A18A0436, A18A0437.
Opinion
Reese, Judge.
*473 A jury found Heath Partlow and Dennis Hill guilty
of trafficking in cocaine and possession of cocaine with
intent to distribute. 1 Each man appeals from the denial of
his motion for new trial, contending that the trial **477
court erred in denying his motion to suppress and in
denying his motion for a directed verdict. Partlow also
contends that the trial court erred in rejecting his challenge
to one of the State's jury strikes, while Hill argues that the
trial court erred in denying his motion for a continuance.
For the reasons set forth, infra, we affirm the court's
orders.
Viewed in the light most favorable to the jury's verdict, 2
the record shows the following facts. At about 9:20 p.m.
on September 12, 2012, Deputy Corey Tate with the
Gordon County Sheriff's Office was parked in the median
of Interstate 75, monitoring traffic. The deputy observed
a Chevrolet Impala pass by and noticed that the tag
light on the back of the car was not functioning. After
conducting a traffic stop, the deputy walked to the window
on the passenger's side. He immediately smelled a strong
odor of freshly sprayed cologne. The driver, Partlow, gave
3

the deputy his driver's license and insurance card. The
deputy asked Partlow to exit the car and walk with him
to the back so the deputy could show him that there was
no functioning tag light. Partlow agreed that the light
was not working and told the deputy that “it must have
just went out.” The deputy told Partlow that he was
going to write him a warning citation for the tag light
violation. When the deputy asked him for the name of the
passenger, Partlow responded that the passenger was his

As Deputy Tate was writing the warning citation, he
smelled the odor of burnt marijuana coming from
Partlow. While Partlow waited at the front of the patrol
car, the deputy walked over to speak to Partlow's
passenger. The passenger told the officer that he did
not have any identification with him, but he said that
his name was “Rodney Hill,” that his birthdate was
December 18, 1964, and that he and Partlow had been
driving from Atlanta. Because the two men had made
conflicting statements, Deputy Tate decided that further
investigation was warranted.
*474 In the meantime, two troopers with the Georgia
State Patrol (“GSP”) and another deputy with the Gordon
County Sheriff's Office arrived at the scene of the traffic
stop. One of the troopers approached the car and asked
the passenger to exit and walk to the front of the patrol
car to stand with Partlow. According to the trooper, the
passenger became upset when Deputy Tate said he was
going to get his drug-detection canine from his patrol car.
Deputy Tate walked around the car with the dog, which
alerted at the front passenger-side door.
Deputy Tate told Partlow and the passenger that he was
going to search the car. Immediately after Deputy Tate
and the other Gordon County deputy started searching
the car, Deputy Tate observed a black bag and a pair of
disposable rubber gloves on the front passenger seat. The
bag was pushed toward the back of the seat, down into
the junction between the passenger seat's back and the
seat itself. Inside the bag were eight individually packaged
bags of suspected cocaine, approximately one ounce each.
The officers searched the rest of the car and found, among
other things, digital scales in the glove box and a pair of
disposable gloves, but no more drugs.
Deputy Tate walked toward Partlow and the passenger
in front of the patrol car and told them that they were
under arrest. The passenger suddenly bolted and ran
away, crossing six lanes of Interstate 75. The two GSP
troopers started chasing him, but they had to abandon
the chase when one of the troopers was injured. Over the
next few hours, officers with the Gordon County Sheriff's
Office, the Calhoun Police Department, and the GSP
searched for the passenger, but they did not find him.
Meanwhile, Deputy Tate arrested Partlow at the scene,
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and the State indicted him for possession of cocaine with
intent to distribute, trafficking in cocaine, and failure to
have a tag light. 4
**478 Over the next several weeks, Deputy Tate and
investigators in his office attempted to identify Partlow's
passenger by checking State computer records based
on information obtained during the traffic stop and by
looking at pictures of men named “James Jackson,”
“Rodney Hill,” and “James Hill.” According to Deputy
Tate, however, none of the men resembled the passenger
enough to investigate further. Then, in June 2014, Deputy
Tate saw Dennis Hill in Tennessee and recognized him as
the passenger based on a scar on Hill's left cheek, his gold
tooth, his speech pattern, the tattoo on his forearm, and
his unusual height, which was approximately 6 feet, 5 to
6 inches. Tate later reviewed the dashcam video from his
patrol car to *475 confirm that Hill and the passenger
had the same speech pattern. Investigators also learned
that Hill was the brother of Partlow's ex-wife, and that
she and Hill had a brother with the same name (“Rodney
Hill”) that Partlow's passenger had given Deputy Tate
during the traffic stop. Hill also had the same birthdate
that the passenger had given to Deputy Tate (December
18), although he was born in 1966, not 1964, the year given
by the passenger. Based upon this information, the State
filed a superseding indictment against Partlow and Hill
jointly, charging them both with trafficking in cocaine and
possession of cocaine with intent to distribute.
At trial, evidence showed that the Gordon County
Sheriff's Office seized the cocaine found in the car
Partlow was driving and sent it to the Georgia Bureau of
Investigation's Division of Forensic Sciences (the “State
Crime Lab”) to be analyzed. The contents of each of the
bags tested positive for cocaine. The total weight of the
cocaine was 221.24 grams, plus or minus 0.08 grams, and
it had a purity of at least 36.875 percent. Deputy Tate
testified that the total amount of cocaine was “a lot” more
than one would normally have for personal use. Another
Gordon County deputy agreed, testifying that a normal
amount of cocaine for personal use was about one to three
grams at a time and that the street value of the cocaine was
about $100 per gram. Further, Deputy Tate testified that
the cocaine was packaged in a manner that was intended
for “distribution purposes.” Deputy Tate also noted that
digital scales, such as those found in the car, were often
used to weigh cocaine before it was sold, and that drug

dealers often wore gloves while packaging the cocaine to
keep their fingerprints off the bags.
After hearing this evidence, the jury found both Partlow
and Hill guilty of trafficking in cocaine and possession of
cocaine with intent to distribute. 5 The trial court denied
their motions for a new trial, and these appeals followed.
On appeal from a criminal
conviction, we view the evidence
in the light most favorable to
the verdict and an appellant no
longer enjoys the presumption of
innocence. This Court determines
whether the evidence is sufficient
under the standard of Jackson
v. Virginia, 6 and does not
weigh the evidence or determine
witness credibility. Any conflicts or
inconsistencies in the evidence are
for the jury to *476 resolve. As
long as there is some competent
evidence, even though contradicted,
to support each fact necessary to
make out the State's case, we must
uphold the jury's verdict. 7
“The standard of Jackson v. Virginia 8 is met if the
evidence is sufficient for any rational trier of fact to find
the defendant guilty beyond a reasonable doubt of the
crime charged.” 9 With these guiding principles in mind,
we turn now to the Appellants' specific claims of error.

Case No. A18A0436
[1]

[2]

[3] 1. Partlow contends that the trial court

erred in denying his Batson 10 challenge **479 to the
State's use of a peremptory strike against the only AfricanAmerican person in the jury array.
The analysis of a Batson challenge
involves a three-step process: (1) the
opponent of a peremptory challenge
must make a prima facie showing
of racial discrimination; (2) the
proponent of the strike must then
provide a race-neutral explanation
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for the strike; and (3) the court must
decide whether the opponent of the
strike has proven the proponent's

prospective juror's part or whether she was actually being
dishonest.

discriminatory intent. 11

The transcript also shows that, before the jury was seated
the next morning, the prosecutor presented the court with
a comprehensive criminal history report for Juror No.
1, which showed that she had previously been arrested
several times. The prosecutor stated that, based on the
report, he would have struck Juror No. 1 based upon her
criminal history, even if she had not lied about whether
she had been arrested. Consequently, the trial court ruled
that, even if Partlow's counsel had been able to question
Juror No. 1 to see if her failure to admit to being arrested
**480 was the result of a mistake and was *478 not
an intentional lie, the result would not have changed, i.e.,
the prosecutor would have used a race-neutral peremptory
strike to remove her from the jury based on her criminal
history.

“The ultimate burden of persuasion regarding racial
motivation of peremptory strikes rests with and never
shifts from the opponent of the strike. Therefore, in order
to prevail on his Batson challenge, [the defendant] had the
burden of proving that the State engaged in purposeful
discrimination in the exercise of its peremptory strikes.” 12
The trial transcript shows that, after excusing the jurors
for the night at the end of the first day of trial, the trial
court recounted, for the record, a bench conference that
had taken place during jury selection. According to the
court, the State had used one of its *477 peremptory jury
strikes against Juror No. 1, the only African-American
in the 42-person jury array. Partlow's counsel asserted
a Batson challenge to the State's peremptory strike. The
trial court noted that, in response to the Batson motion,
the State had the burden of giving a race-neutral reason
for the strike. The prosecutor told the court that he
believed Juror No. 1 had given an untruthful answer
during voir dire by failing to raise her hand or otherwise
affirmatively respond when the prospective jurors were
asked whether any of them had previously been arrested
for anything more serious than a traffic offense. The
prosecutor explained that he had checked the criminal
histories of the prospective jurors prior to trial and had
learned that Juror No. 1 had previously been arrested in
Gordon County. According to the prosecutor, because
Juror No. 1 had failed to admit to that arrest during
voir dire, he struck her from the jury. The prosecutor
added that, in addition to Juror No. 1, he had also used
a peremptory strike to dismiss a Caucasian female who
had disclosed that she had previously been arrested, even
though she had later been sentenced as a first offender. 13
Partlow's counsel asked if she could verify the criminal
history of Juror No. 1, and the court stated on the record
that it had independently confirmed the prosecutor's
information. The court ruled that the State had met its
burden, under Batson, of giving a race-neutral reason for
striking Juror No. 1. Partlow's counsel then perfected
the record by proffering her assertion that, during voir
dire, the court had not allowed her to question Juror
No. 1 to see if the failure to admit to the arrest was
just an “innocent mistake” or misunderstanding on the

[4] Upon our review of whether the trial court properly
applied the three-step Batson analysis in this case, we
note that, once Partlow raised his Batson challenge, the
prosecutor responded to it by offering his reason for
striking Juror No. 1, and the trial court based its ruling
on that explanation. Thus, the issue of whether Partlow
made a prima facie showing of discrimination under the
first step is moot. 14 Instead, we only need to determine
whether the prosecutor's explanation was sufficiently raceneutral to support the court's ruling that the prosecutor
did not act with discriminatory intent when striking Juror
No. 1. 15
When conducting this review, we
are mindful that the decision as to
discriminatory intent rests largely
upon assessment of the prosecutor's
state of mind and credibility and
therefore lies peculiarly within a
trial judge's province. Consequently,
we give great deference to the trial
court's factual findings, which are
disregarded only if they are clearly
erroneous. 16
This Court has previously ruled that “[a] prospective
juror's criminal history is an adequate race-neutral reason
to strike a prospective juror.” 17 Accordingly, we conclude
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that Partlow has failed to show that the trial court erred
in denying his Batson motion.
[5] 2. Partlow contends that the court abused its
discretion when it denied his motion to suppress the
cocaine seized during the traffic stop. He argues that the
traffic stop was illegal because there was no reasonable
suspicion to authorize it.
[6] “[T]he stop of a vehicle is authorized if an officer
observes the commission of a traffic offense. When an
officer sees a traffic offense occur, a resulting traffic stop
does not violate the Fourth Amendment[, *479 ] even if
the officer has ulterior motives in initiating the stop.” 18
Further, “[i]n reviewing the trial court's order on a motion
to suppress, we construe the evidence most favorably to
the upholding of the trial court's findings and judgment.
We review the trial court's factual findings for clear error,
but we review de novo the application of the law to those
facts.” 19
Here, during the motion to suppress hearing, 20 Deputy
Tate testified that he stopped Partlow's car because it
did not have a functioning tag light. 21 According to the
deputy, when he and Partlow walked to the back of the car
and he showed Partlow that the tag light was not working,
Partlow “did not dispute it. He confirmed that it was not
working at that time.” In fact, according to the deputy,
**481 Partlow expressed surprise that the light was not
working because he had just had the car “serviced,” and
Partlow talked about buying a replacement bulb as soon
as the traffic stop was over. The judge watched Deputy
Tate's dashcam video-recording of the traffic stop during
the motion to suppress hearing.
Although there was testimony that the tag light may have
started working at some point during the stop (possibly
after the deputy slammed the trunk shut during the
search), such evidence does not demand a finding that
there was no legal basis for the stop. 22 Instead, it was
for the judge to decide, based on the testimony presented
and the dashcam video-recording, whether the stop was
authorized due to the deputy's observation of a traffic
violation, 23 i.e., a nonfunctioning tag light. 24

*480 Given the evidence presented, we conclude that the
judge did not err in denying Partlow's motion to suppress
in this case. 25
[7] [8] [9] 3. Partlow argues that there was insufficient
evidence to support his convictions and that the trial
court erred in denying his motion for a directed verdict. 26
Specifically, he argues that the evidence was insufficient
to prove that he knowingly possessed the cocaine found
in the car he was driving. According to Partlow, the drugs
belonged to his passenger, who had equal access to the
vehicle, and he (Partlow) had no knowledge that the drugs
were present. He argues that, because the deputy left the
passenger alone in the car after Partlow exited it to look at
the tag light, the passenger had the opportunity to try to
hide the drugs by stuffing them down into the passenger
seat. He also argues that the State presented no evidence
at trial, such as fingerprints or the digital scale found in
the glove box, to show that he had handled the drugs.
Constructive possession exists where
a person[,] though not in actual
possession, knowingly has both
the power and the intention at a
given time to exercise dominion or
control over a thing. A finding of
constructive possession cannot rest
[solely] upon the person's spatial
proximity to the object. However,
as long as there is slight evidence
of access, power, and intention to
exercise control or dominion over an
instrumentality, the question of fact
regarding constructive possession
remains within the domain of the
trier of fact. 27
[10] Further, in cases such as this, where contraband
is found in a vehicle, “the State is generally entitled
to an evidentiary presumption that the owner or driver
of the automobile is in constructive possession of the
contraband.” 28 Here, the evidence showed that Partlow
was driving the vehicle at the time of the stop, that the car
belonged to his then-fiancee (his wife at the time of trial),
that he **482 was jointly insured on the vehicle, and that
he “regularly” drove the car. Thus, there was evidence that
Partlow owned or controlled the *481 vehicle in which
the cocaine was found at the time it was discovered.

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

8

DEFENSE OF DRINKING DRIVERS INSTITUTE
97 of 310
Partlow v. State, 346 Ga.App. 473 (2018)
816 S.E.2d 474

Additionally, the fact that [Hill, as the passenger,]
had equal access to the vehicle is inconsequential.
Both [Partlow and Hill] were charged in the same
indictment with jointly trafficking in cocaine, and equal
access provides no defense where, as here, the evidence
shows that the person who had equal access was in
joint constructive possession of the contraband. 29 ...
Furthermore, it has long been the law that knowledge
may be proved by facts and circumstances from
which a jury could reasonably infer that a defendant
knowingly possessed contraband. Indeed, OCGA §
16-2-6 provides that a jury may find criminal intention
“upon consideration of the words, conduct, demeanor,
motive, and all other circumstances connected with the
act for which the accused is prosecuted.” 30
In this case, Partlow's knowledge that there was cocaine
in the car could be inferred from the circumstances
presented. Partlow gave Deputy Tate a different name for
the passenger than the passenger himself (Hill); Partlow
falsely told the deputy that the passenger was his distant
cousin; and the men gave conflicting stories about where
they had been prior to the traffic stop. 31 “A jury could
infer that one or both were lying and that these lies
evidenced guilty knowledge.” 32 In addition, the jury
was able to watch the dashcam video showing Partlow's
general demeanor and his interactions with Hill and the
officers during the traffic stop, including just before Hill
suddenly bolted from the scene. The jurors also saw
photos from which they could infer that the black bag
of cocaine would have been within Partlow's arm's reach
when he was in the driver's seat. In addition, digital scales
and disposable gloves were found in the car, and there
was testimony that both of these items were typically used
when packaging drugs for sale.
*482 Accordingly, we conclude that the evidence was
sufficient to support the jury's finding that Partlow
knowingly had at least joint possession of the cocaine
found in the car and, thus, was guilty of the crimes charged
beyond a reasonable doubt.

33

Case No. A18A0437

[11] 4. Hill contends that the trial court abused its
discretion in failing to grant his request for a continuance
so he could hire an attorney.
[12]
[13] “All applications for continuances are
addressed to the sound legal discretion of the court and,
if not expressly provided for, shall be granted or refused
as the ends of justice may require.” 34 “We will uphold a
trial court's ruling on a motion for continuance absent a
clear abuse of discretion.” 35
The record shows that Hill was indicted for the instant
crimes in August 2014. At some point prior to that or
shortly thereafter, he was placed in federal custody on
unrelated charges. Pursuant to an Interstate Agreement
on Detainers (“IAD”), 36 Hill requested a transfer from
federal prison to the temporary custody of the Gordon
County **483 Sheriff's Office in April 2015 so that he
could have a “speedy and efficient prosecution” on the
pending indictment in this case. In the IAD, Hill explicitly
requested that counsel be appointed to represent him at
trial. Hill was transferred to Gordon County on April 23,
2015.
[14]
[15]
[16] The Georgia Public Defender Council
appointed two attorneys to represent Hill at least ten days
before trial, and they received discovery from the State
in a timely manner. On June 15, 2015, the first day of
trial, however, one of Hill's appointed counsel moved for
a continuance, telling the court that Hill “is in the process
of hiring different counsel. And because of that he has
instructed me to ask the Court for a continuance to allow
him time to do that because of the recency in which [his
two appointed counsel] were appointed to represent him.”
Hill did not provide the name of the attorney he was
attempting to hire. The trial court denied the motion for
a continuance, ruling that Hill had asked for a trial on
these charges, had been transferred from federal custody
in order to get the charges quickly and efficiently resolved,
and, as requested, had been appointed *483 counsel, who
had had sufficient time to prepare for trial. 37
The Constitution of Georgia 38 has
been interpreted to confer upon
every criminal defendant the right
to be represented by counsel of his
own selection whenever he is able
and willing to employ an attorney,
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and uses reasonable diligence to
obtain his services. And a criminal
defendant who is financially able to
retain the services of an attorney has
a constitutional right under the Sixth
Amendment of the United States
Constitution to secure counsel of
his own choice, but this does
not mean that a defendant may
retain any counsel at any time
he wishes; there are limits to a
defendant's right to counsel of
choice. Thus, a defendant's right
to counsel may not be insisted
upon in a manner that will obstruct
an orderly procedure in courts of
justice, and deprive such courts of
the exercise of their inherent powers
to control the same. Indeed, when
a defendant attempts to hire new
counsel for purposes of delay, a trial
court does not abuse its discretion
by prohibiting such conduct.
Therefore, the essential aim of the
Amendment is to guarantee an
effective advocate for each criminal
defendant rather than to ensure
that a defendant will inexorably be
represented by the lawyer whom
he prefers. Accordingly, a trial
court must balance the defendant's
constitutional right to the counsel
of his choosing against the need
to maintain the highest standards
of professional responsibility, the
public's confidence in the integrity of
the judicial process and the orderly
administration of justice. 39
[17] [18] When a motion for a continuance is predicated
on the basis of counsel's lack of preparation for trial, “the
conduct of the party is a relevant and proper consideration
of the court in the exercise of its discretion in order to
prevent a party using the discharge and employment of
counsel as a dilatory tactic. In all cases, the party making
an application for a continuance must show that he
has used due diligence [in obtaining private counsel].” 40
*484 “[G]enerally, whether a defendant has exercised due
diligence in hiring counsel is a factual question, and the

trial court's grant or denial of a continuance on this basis
will not be disturbed absent an abuse of discretion.” 41
In this case, the trial began ten months after Hill was
indicted, and seven weeks after Hill requested appointed
counsel and was transferred from federal custody to the
custody of the Gordon County Sheriff's Office. **484
Yet, there is nothing in the record that shows that Hill
expressed his intention to retain private counsel before the
first day of trial, and, at that time, Hill failed to identify
the attorney he was planning to hire or demonstrate what
efforts, if any, he had taken to do so.
[19] Moreover, the fact that Hill's appointed counsel had
a fairly short time to prepare for trial does not, by itself,
demonstrate a denial of Hill's right to counsel. 42
[M]ere shortness of time will not
reflect an abuse of the trial
court's discretion in denying a
continuance, where the case is
not convoluted and is without a
large number of intricate defenses.
Additionally, when there is no
showing that a continuance would
have benefitted the defendant, he
has not established harm in the
denial of the continuance. 43
“To show harm, [Hill] was required to specifically identify
what other evidence or witnesses he would have put forth
in his defense if his counsel had been given more time to
prepare; speculation and conjecture are not enough.” 44
Hill has presented no evidence to meet this burden, nor
has he asserted a claim of ineffective assistance of counsel
alleging any missteps or oversights by his appointed
counsel during trial.
Accordingly, we conclude that the trial court did not
abuse its discretion in denying Hill's request for a
continuance. 45
*485 [20] 5. Hill contends that there was insufficient
evidence to identify him as the passenger in the car at
the time of the traffic stop and that, as a result, the trial
court erred in denying his motion for a directed verdict.
Specifically, he argues that the eyewitnesses who identified
him at trial as the passenger saw him only briefly during
the night-time traffic stop and that the State failed to
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The eyewitness testimony identifying Hill as the passenger
was also corroborated by other evidence. As shown above,
Deputy Tate testified that, during the traffic stop, the
[21]
[22] “Identity is a question of fact for the trier passenger identified himself as “Rodney Hill,” which was
the name of Hill's brother. 53 In addition, the birthdate the
of fact, and where a witness identifies a defendant, the
passenger gave to Deputy Tate was December 18, 1964,
credibility of the witness making such identification is not
i.e., the same date as Hill's birthday, but a different year.
46
to be decided by this [C]ourt.” Further, “[t]he testimony
As the State notes, the jury could infer from this evidence
of a single witness is generally sufficient to establish
that it was significantly more likely that Hill would know
a fact.” 47 In this case, Deputy Tate and two other
his own birthdate and the name of his brother than it
law enforcement officers present during the traffic stop
was that “James Jackson” (the man Partlow identified as
identified Hill at trial as the passenger. 48 In fact, one of
his distant cousin and his passenger during the stop, and
the GSP troopers testified that, while **485 the deputies
who had no apparent relationship to Hill) would know the
searched the car during the traffic stop, he spoke with the
same information. Finally, the evidence showed that Hill's
driver and the passenger, and the trooper identified them
sister was Partlow's ex-wife, which made Hill and Partlow
both at trial as Partlow and Hill, respectively.
former brothers-in-law.
present any fingerprints or other objective evidence to
prove that he was, in fact, the passenger.

[23] To the extent Hill argues that the officers did not
have an adequate opportunity to observe him during the
traffic stop, “the fact that a witness may have [had] only a
‘fleeting’ opportunity to observe a perpetrator at the crime
scene does not per se render [an] in-court identification
inadmissible.” 49 Instead, challenges to the reliability of
in-court identifications “must be made through crossexamination[ ]” of the witness and “go to the weight
and credibility of [the identification] testimony, not to
50

its admissibility.”
In this case, *486 Hill's counsel
had the opportunity to thoroughly cross-examine each
of the officers in order to expose any weaknesses in
their testimony. Thus, the eyewitnesses' identification
testimony constituted direct evidence to support the jury's
finding that Hill was the passenger in Partlow's car at the
time of the stop.
[24] Moreover, the jury had the opportunity to view the
dashcam video of the traffic stop and still photos taken
from the video, and it was able to compare those images
with Hill's appearance during the three-day trial. 51 “It is
not beyond the ken of the average juror to decide as a
matter of fact whether the identity of a person in a video
is the defendant.”

Given this direct and circumstantial identification
evidence, we conclude that the jury was authorized to find,
beyond a reasonable doubt, that Hill was the passenger in
Partlow's car at the time of the traffic stop. Consequently,
the trial court did not err in denying Hill's *487 motion
for a directed verdict and motion for new trial on the basis
of insufficient evidence.
6. Hill argues that the trial court abused its discretion in
denying the motion to suppress evidence based upon an
illegal traffic stop. 54 Assuming without deciding that Hill,
**486 as a passenger with no property interest in the
car, had standing to challenge the legality of the stop, the
search of the car, and the seizure of the evidence, 55 this
alleged error lacks merit for the reasons given in Division
2, supra.
Judgments affirmed.

Barnes, P. J., and McMillian, J., concur.
All Citations

52

346 Ga.App. 473, 816 S.E.2d 474

Footnotes
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2
3
4

See OCGA §§ 16-13-31 (a) (1) (B); 16-13-30 (b).

See Rankin v. State, 278 Ga. 704, 705, 606 S.E.2d 269 (2004).

The evidence showed that the car belonged to Partlow's fiancee at the time.
The State dismissed the tag light violation charge against Partlow at trial.
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16
17

18
19
20
21

22

23
24
25
26
27
28

The court merged the possession with intent convictions into the trafficking convictions for the purpose of sentencing.
443 U. S. 307, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979).

Walker v. State, 329 Ga. App. 369, 370, 765 S.E.2d 599 (2014) (punctuation and footnote omitted).
443 U.S. at 319 (III) (B), 99 S.Ct. 2781.

See Bautista v. State, 305 Ga. App. 210, 211 (1), 699 S.E.2d 392 (2010) (citation omitted).
See Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986).

Toomer v. State, 292 Ga. 49, 52 (2) (a), 734 S.E.2d 333 (2012) (citation and punctuation omitted).

Williams v. State, 271 Ga. 323, 324 (2), 519 S.E.2d 232 (1999) (citation omitted). See Goldberg v. State, 280 Ga. App.
600 (1), 634 S.E.2d 419 (2006) (“The trial court's findings as to whether the opponent of the strike has met the burden
of persuasion are entitled to great deference and will be affirmed unless clearly erroneous.”) (punctuation and footnote
omitted).
See OCGA §§ 42-8-60 (Under the first offender provisions of the Code, if a defendant who has not been previously
convicted of a felony is convicted of or pleads guilty to a crime, the court may sentence [her] as a first offender. Then, if
the defendant successfully completes [her] sentence or is released from [her] sentence, [she] will be exonerated of guilt
and discharged as a matter of law.); 42-8-62.1 (providing that the defendant's criminal history may be sealed once [she]
has competed [her] first offender sentence).
See Toomer, 292 Ga. at 52 (2) (a), 734 S.E.2d 333 ; Jackson v. State, 288 Ga. App. 339, 342 (1) (b), 654 S.E.2d 137
(2007).
See Toomer, 292 Ga. at 52 (2) (a), 734 S.E.2d 333; Jackson, 288 Ga. App. at 342 (1) (b), 654 S.E.2d 137.
Jackson, 288 Ga. App. at 342 (1) (b), 654 S.E.2d 137 (citation and punctuation omitted).

Id. at 344 (1) (b) (ii), 654 S.E.2d 137 (citations omitted). See also Alexander v. State, 273 Ga. 311, 312 (2), 540 S.E.2d
196 (2001) (“[T]he criminal arrest history of a prospective juror's family members is a sufficiently race-neutral reason to
satisfy the dictates of Batson.... Furthermore, in exercising a peremptory strike, the prosecution may rely on information
and advice provided by others so long as this input is not predicated upon the race of the prospective juror.”) (punctuation
and footnotes omitted).
Navicky v. State, 245 Ga. App. 284, 285 (1), 537 S.E.2d 740 (2000) (punctuation and footnotes omitted).
State v. Cooper, 260 Ga. App. 333, 579 S.E.2d 754 (2003) (footnotes omitted).

The judge who conducted the hearing on Partlow's motion to suppress was different than the judge who presided over
the trial in this case. The trial judge subsequently adopted the first judge's ruling on the motion during trial.
See OCGA § 40-8-23 (d) (“Either a taillight or a separate light shall be so constructed and placed as to illuminate with
a white light the rear registration plate and render it clearly legible from a distance of 50 feet to the rear. Any taillight or
taillights, together with any separate light for illuminating the rear registration plate, shall be so wired as to be lighted
whenever the headlights or auxiliary driving lights are lighted.”).
See Jones v. State, 259 Ga. App. 506, 507 (1), 578 S.E.2d 165 (2003) (“[A]n officer's honest belief that a traffic violation
has been committed in his presence, even if ultimately proven incorrect, may nevertheless demonstrate the existence of
at least an articulable suspicion and reasonable grounds for the stop. In judging the officer's honest belief, a court should
determine whether the officer's motives and actions at the time and under all the circumstances, including the nature of
the officer's mistake, if any, were reasonable and not arbitrary or harassing.”) (citations and punctuation omitted).
See State v. Carr , 322 Ga. App. 132, 744 S.E.2d 341 (2013) (On appeal from a trial court's ruling on a motion to
suppress, “that court's findings as to disputed facts and credibility must be adopted unless clearly erroneous.”) (citation
and punctuation omitted).
See Hampton v. State, 287 Ga. App. 896, 898 (1), 652 S.E.2d 915 (2007); Navicky, 245 Ga. App. at 285 (1), 537 S.E.2d
740.
See Carr, 322 Ga. App. at 132, 744 S.E.2d 341 ; Hampton, 287 Ga. App. at 898 (1), 652 S.E.2d 915 ; Navicky, 245 Ga.
App. at 285 (1), 537 S.E.2d 740.
See Hampton, 287 Ga. App. at 896 (1), 652 S.E.2d 915 (“The standard of review for the denial of a motion for a directed
verdict of acquittal is the same as for determining the sufficiency of the evidence to support a conviction.”).
Feliciano v. State, 302 Ga. App. 328, 330-331, 690 S.E.2d 680 (2010) (citations and punctuation omitted). Here, the trial
transcript shows that the trial court instructed the jury on actual and constructive possession, sole and joint possession,
and equal access.
Id. at 331, 690 S.E.2d 680 (citation and punctuation omitted).
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See McNeal v. State, 326 Ga. App. 429, 433 (2), 756 S.E.2d 660 (2014) (“It is true that the presumption of possession
flowing from a defendant's status as driver of a vehicle may be rebutted if the driver presents evidence that other persons
had equal access to the vehicle and contraband. Notably, however, the equal access rule does not apply to eliminate the
presumption of possession where all persons allegedly having equal access to the contraband are alleged to have been
in joint constructive possession of the contraband.”) (citations, punctuation, and emphasis omitted).
Feliciano, 302 Ga. App. at 331, 690 S.E.2d 680 (citations and punctuation omitted).
See Division 5, infra, regarding the jury's finding, as a matter of fact, that Hill was the passenger.
Feliciano, 302 Ga. App. at 331, 690 S.E.2d 680 (citations and punctuation omitted).
See id. at 331-332, 690 S.E.2d 680.
OCGA § 17-8-22.

Alwi v. State, 331 Ga. App. 903, 904, 773 S.E.2d 387 (2015) (citations and punctuation omitted).
See OCGA § 42-6-20 (providing the text for a detainer agreement).

Further, as the trial court later noted, unless the deadline was extended pursuant to the IAD, Hill had to be tried on the
charges within 180 days, and Gordon County only conducted jury trials approximately every three months.
Ga. Const. of 1983, Art. I, Sec. I, Par. XIV.
Alwi, 331 Ga. App. at 904-905, 773 S.E.2d 387 (citations and punctuation omitted).

Marion v. State, 224 Ga. App. 413, 414 (1), 480 S.E.2d 869 (1997) (citations and punctuation omitted).
Lee v. State, 254 Ga. App. 417, 420 (2), 562 S.E.2d 800 (2002) (citation and punctuation omitted).
See Sullivan v. State, 295 Ga. App. 145, 148 (2), 671 S.E.2d 180 (2008).

Id. (citation omitted). See Beard v. State, 178 Ga. App. 265, 265-266 (1), 342 S.E.2d 751 (1986) (“There is no fixed rule
as to the number of days which must be allowed counsel to prepare in a criminal proceeding; it is dependent upon the
facts and circumstances of each case[.]”) (citation omitted).
Sullivan, 295 Ga. App. at 148 (2), 671 S.E.2d 180 (citations omitted).

See Beard, 178 Ga. App. at 266 (1), 342 S.E.2d 751 (“Clearly, there is no abuse shown here, particularly in view of
defendant's decision to employ new counsel knowing the trial was ten days off, the significance of which factor was
exacerbated by not bringing [the desire for additional time] to the attention of the court until the moment for trial[.]”). See
generally Alwi, 331 Ga. App. at 905, 773 S.E.2d 387(“Undue haste in the administration of the criminal law is as much to
be condemned as unnecessary delay. The true course lies between these two extremes. The law vests the determination
of questions relating to the time of trial in the discretion of the trial judges; and this court will not interfere with their rulings
on the subject, unless it is manifest that there has been an abuse of discretion.”) (citations and punctuation omitted).
Buice v. State , 289 Ga. App. 415, 417 (1), 657 S.E.2d 326 (2008)
(citation and punctuation omitted). See Pace v.
State, 235 Ga. App. 872, 873, 510 S.E.2d 617 (1999) (“[D]etermination of a witness' credibility, including the accuracy of
identification testimony, is within the exclusive province of the jury.”) (citations omitted).
OCGA § 24-14-8.
To the extent Hill argues that Deputy Tate's identification of him in Tennessee was the product of an impermissibly
suggestive procedure, Hill failed to object to the admissibility of the deputy's identification testimony at trial on this basis.
Thus, this argument is deemed waived. See Williams v. State, 277 Ga. App. 106, 108 (2), 625 S.E.2d 509 (2005) (“We
are a court for the correction of errors of law committed by the trial court where proper exception is taken, and we will
not consider issues and grounds for objection, even of a constitutional magnitude, which were not raised and determined
in the trial court.”) (footnote omitted).
Davis v. State, 216 Ga. App. 580, 582 (2), 455 S.E.2d 115 (1995) (citation and punctuation omitted).
Jackson v. State, 335 Ga. App. 500, 502 (1), 782 S.E.2d 287 (2016) (citations and punctuation omitted).

See Douglas v. State , 312 Ga. App. 585, 587 (1), 718 S.E.2d 908 (2011) (A surveillance tape from the crime scene,
as well as still images taken from the video, were submitted to the jury. Although no witness positively identified the
defendant as a participant in the robbery, the jury had the opportunity to examine this evidence and compare them with
the defendant at trial. Thus, the jury was authorized to conclude that the defendant was one of the robbers.);
Buice,
289 Ga. App. at 417 (1), 657 S.E.2d 326 (“[T]he jurors were able to determine for themselves whether [the defendant's]
appearance [during trial] matched that of the perpetrator depicted in the store's surveillance videotape[.]”);
Brown v. State,
277 Ga. App. 169, 171 (1), 626 S.E.2d 128 (2006) (The evidence was sufficient to identify the defendant as the person
who robbed a convenience store because the jury had the opportunity to see the defendant during the three-day trial and
compare his appearance with the photos taken by the store's security camera during the robbery.).
Douglas, 312 Ga. App. at 587 (1), 718 S.E.2d 908 (citations and punctuation omitted).
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53
54

55

The State presented a picture of Rodney Hill from his driver's license for comparison purposes.

Although a different judge conducted a hearing on the original motion to suppress filed by Partlow, the State subsequently
filed a superseding indictment jointly charging Partlow and Hill as parties to the trafficking and possession with intent
charges. Hill then joined in Partlow's motion to suppress during trial, when the trial court judge reviewed—and adopted
—the other judge's ruling on the motion.
See Cooper, 260 Ga. App. at 334-335 (1), 579 S.E.2d 754 (“A passenger who asserts no possessory interest in the
car or the items found within it has no standing to challenge a search of the car directly. [However, a] passenger does
have standing to challenge the stop and detention of the car because ... the interest in freedom of movement and the
interest in being free from fear and surprise are personal to all occupants of the vehicle, and an individual's interest is not
diminished simply because he is a passenger as opposed to the driver when the stop occurred. Because a passenger
has standing to challenge his own detention, ... we hold that [the passenger] had standing to challenge his own detention
and the subsequent search of [the driver's] car.”) (footnotes omitted).

End of Document
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For a traffic stop to be valid, an officer
must identify specific and articulable facts
that provide a reasonable suspicion that
the individual being stopped is engaged in
criminal activity. U.S. Const. Amend. 4.

344 Ga.App. 572
Court of Appeals of Georgia.
HARRIS
v.
The STATE.
A17A1785
|
February 14, 2018

Cases that cite this headnote
[3]

Defendant did not violate statute, requiring
obedience to official traffic-control devices,
when defendant turned right into an adjacent
gas station, drove through the gas station
parking lot, and exited on the other side of the
gas station in order to avoid the traffic light;
defendant did not violate the statute because
he did not disregard or disobey the traffic
light’s instruction to stop at the intersection.
Ga. Code Ann. § 40-6-20(a,e).

Synopsis
Background: Following a bench trial, defendant was
convicted in the State Court, Clayton County, Carbo, J.,
of driving under the influence of alcohol (DUI), and he
appealed.

Holdings: The Court of Appeals, Mercier, J., held that:
[1] defendant did not violate statute, requiring obedience
to official traffic-control devices, when defendant turned
right into gas station, drove through gas station parking
lot, and exited on the other side of station in order to avoid
traffic light, and

Cases that cite this headnote
[4]

Reversed.

West Headnotes (5)
Criminal Law
Presumptions and burden of proof
State bears the burden of proving, on a motion
to suppress, that both the search and seizure of
evidence were lawful. U.S. Const. Amend. 4.
Cases that cite this headnote
[2]

Arrest
Motor Vehicle Stops

Automobiles
Grounds
Officer’s mistake of law, believing that
defendant's disengaging or avoiding traffic
light was a violation of statute, requiring
obedience to official traffic-control devices,
was not objectively reasonable, and thus,
officer did not have reasonable articulable
suspicion of criminal activity to support the
traffic stop of defendant, who turned right
into an adjacent gas station, drove through the
gas station parking lot, and exited on the other
side of the gas station in order to avoid the
traffic light. U.S. Const. Amend. 4; Ga. Code
Ann. § 40-6-20.

[2] officer’s mistake of law was not objectively reasonable,
and thus, officer did not have reasonable articulable
suspicion of criminal activity to support traffic stop.

[1]

Automobiles
Violation of traffic regulations

Cases that cite this headnote
[5]

Criminal Law
Good Faith or Objectively Reasonable
Conduct Doctrine
There is no good-faith exception to the
exclusionary rule in Georgia.
Cases that cite this headnote
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Opinion

has stopped other drivers in the past for this same conduct.
The officer did not identify in his testimony the particular
“Code Section” on which he relied, but it is undisputed
that the officer believed that Harris had violated OCGA §
40-6-20. As a result of the officer’s interaction with Harris
during the traffic stop, he subsequently arrested Harris for
driving under the influence of alcohol and also charged
him with a traffic control device violation pursuant to
OCGA § 40-6-20.
OCGA § 40-6-20 (a) states,

Mercier, Judge.
*572 Following a bench trial, Alfred Harris, Jr. was
convicted of driving under the influence of alcohol. Harris
appeals his conviction, contending that the trial court
erred in denying his motion to suppress. For the reasons
that follow, we reverse.
[1] “The State bears the burden of proving that both the
search and seizure of evidence were lawful.” Lucas v. State,
284 Ga. App. 450, 451, 644 S.E.2d 302 (2007) (citation
and punctuation omitted). “When the evidence at a
suppression hearing is uncontroverted and the credibility
of witnesses is not in question, we conduct a de novo
review of the trial court’s application of the law to the
undisputed facts.” Jones v. State, 291 Ga. 35, 36-37 (1),
727 S.E.2d 456 (2012). The facts in this case are essentially
undisputed.
An officer with the Clayton County Police Department
testified as follows at the suppression hearing. The officer
was stopped in his *573 vehicle behind Harris’s vehicle at
a traffic light at the intersection of two roads, and another
vehicle was in front of Harris’s at the light. Harris’s right
turn signal was engaged. After waiting for several minutes,
Harris turned right into an adjacent gas station, drove
through the gas station parking lot, and exited on the other
side of the gas station to avoid the traffic light. The officer
conducted a traffic stop on Harris.
The officer testified that a “Code Section... says no vehicle
shall disengage to a traffic control device by running
the traffic control device.” According to the officer, he
believed Harris violated the law by “disengaging the stop
light, as the Code Section states, by cutting through the
parking lot ... instead of sitting for the light to turn green.”
The officer further testified that he had been trained that
individuals are not allowed to do what Harris did, and he

The driver of any vehicle shall obey the instructions of
an official traffic-control device applicable thereto ...
unless otherwise directed by a police officer,” subject
to exceptions not applicable to this case. OCGA §
40-6-20 (e) states, “The disregard or disobedience of
the instructions of any official traffic-control device or
signal **662 placed in accordance with the provisions
of this chapter by the driver of a vehicle shall be deemed
prima-facie evidence of a violation of law, without
requiring proof of who and by what authority such sign
or device has been erected.
Although the trial court found that no violation of OCGA
§ 40-6-20 had occurred, it further found that the traffic
stop was legal because the officer’s mistake of law was
“reasonable but honest.” Specifically, the court found that
“the officer was under a reasonable belief, based on what
he testified was his training, ... [and] the fact [that] he
had cited other people for making the same movement[.]”
Following a bench trial in which the relevant facts were
stipulated to by the State and by Harris, the court found
Harris guilty of driving under the influence of alcohol, and
this appeal followed.
In a single enumeration, Harris argues that the trial court
erred in denying his motion to suppress because taking a
detour through *574 the gas station parking lot to avoid
the traffic signal did not violate OCGA § 40-6-20 and the
officer’s incorrect understanding of the law did not give
rise to the reasonable articulable suspicion required for a
traffic stop. The State concedes that Harris did not violate
OCGA § 40-6-20 or any other Georgia statute by taking
a detour through the parking lot, but argues that because
the officer had a good faith basis to believe that Harris
violated the law, the traffic stop was based on reasonable
articulable suspicion and was valid.
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[2] “For a traffic stop to be valid, an officer must identify
specific and articulable facts that provide a reasonable
suspicion that the individual being stopped is engaged
in criminal activity.” Jones, supra at 38 (2), 727 S.E.2d
456; see also Thomason v. State, 268 Ga. 298, 301 (2)
(a), 486 S.E.2d 861 (1997). In Heien v. North Carolina,
––– U.S. ––––, 135 S.Ct. 530, 190 L.Ed.2d 475 (2014),
the Supreme Court of the United States examined the
question of whether a mistake of law can give rise
to the reasonable suspicion required under the Fourth
Amendment to uphold a search and seizure, and held
that “[t]he Fourth Amendment tolerates only reasonable
mistakes, and those mistakes—whether of fact or of law
—must be objectively reasonable. We do not examine
the subjective understanding of the particular officer
involved.” Id., ––––, 135 S.Ct. at 539 (II) (emphasis in
original).
In Abercrombie v. State, 343 Ga. App. 774, 808 S.E.2d 245
(2017), this Court recently applied the Heien holding in a
case with facts similar to those before us now.
[W]e have previously explained
that if an officer, acting in good
faith, believes that an unlawful act
has been committed, his actions
are not rendered improper by a
later legal determination that the
defendant’s actions were not a
crime according to a technical legal
definition or distinction determined
to exist in the penal statute.
Instead, when an officer’s honest
belief that a traffic violation has
actually occurred proves to be
incorrect, the officer’s mistakenbut-honest belief may nevertheless
demonstrate the existence of at
least an articulable suspicion and
reasonable grounds for the stop.
And, as we have explained, it is
not the function of law-enforcement
officers to determine on the spot
such matters as the legal niceties
in the definition of a certain crime,
for these are matters for the courts.
To the contrary, the question that
must be decided is whether the
officer’s motives and actions at the
time and under all the circumstances

were reasonable and not arbitrary or
harassing. In light of Heien, courts
must assess whether an officer’s
*575 “mistaken-but-honest” belief
as to the requirements of a law was
objectively reasonable in terms of
statutory construction.
Id. at 784 (2) (a), 808 S.E.2d 245 (citations, punctuation
and emphasis omitted).
[3] It is clear, based on the plain language of OCGA
§ 40-6-20 (a) and (e), that Harris did not violate the
statute because he did not “disregard” or “disobey” the
traffic light’s instruction to stop at the intersection. See
generally State v. Mussman, 289 Ga. 586, 588 (1), 713
S.E.2d 822 (2011) (the rules of statutory construction
require that we give words their plain and ordinary
meaning); Guice v. Brown, 334 Ga. App. 199, 201, 778
S.E.2d 823 (2015) (“The plain language of **663 [OCGA
§ 40-6-20] does not support [the] claim that [the defendant]
violated the statute when he avoided an intersection by
traveling through a shopping center. It cannot be said that
by traveling through a shopping center, [the defendant]
disregarded or disobeyed a traffic signal since there is no
evidence that he encountered one.”).
[4] “[U]nlike the statute at issue in Heien, there is but
one reasonable interpretation of the statute[ ] in this
case[.]” Abercrombie, supra at 785 (2) (a), 808 S.E.2d
245. The officer’s understanding that “disengaging” the
traffic light is a violation of OCGA § 40-6-20 is not
supported by the plain language of the statute, and
nothing in the plain language of the statute indicates
that Harris committed a violation by “running” the light,
when he took a detour around the intersection. See Guice,
supra. This is not a case where the law in question is
“genuinely ambiguous, such that overturning the officer’s
judgment requires hard interpretive work[.]” Heien, supra
at ––––, 135 S.Ct. at 541 (Kagan, J., concurring). We
therefore find that the officer’s mistake of law here was
not objectively reasonable and there was no reasonable
articulable suspicion to support the traffic stop. See Heien,
supra at –––– (II), 135 S.Ct. at 539 (II); Abercombie, supra
at 784 (2) (a), 808 S.E.2d 245.
We note that the trial court’s ruling was based on State
v. Cartwright, 329 Ga. App. 154, 764 S.E.2d 175 (2014),
which was decided prior to Heien, supra. This Court noted
in Abercrombie, supra, that in light of the holding in Heien,
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*576 and the evidence obtained as a result of the stop
should have been suppressed. See Jones, supra at 38-39
(2), 727 S.E.2d 456. Therefore, we reverse the denial of
Harris’s motion to suppress and his conviction.

“it is questionable whether Cartwright ... continues to
maintain any precedential utility.” Abercrombie, supra at
785 (2) (a), n. 47, 808 S.E.2d 245.
[5] Further, there is no good-faith exception to the
exclusionary rule in Georgia. See Abercrombie, supra at
790 (2) (b), 808 S.E.2d 245 (“in light of Gary [v. State,
262 Ga. 573, 422 S.E.2d 426 (1992) ], we must again
conclude that, under our Supreme Court’s interpretation
of OCGA § 17-5-30, there is no good-faith exception
in Georgia”). Because the officer lacked the reasonable
articulable suspicion required to initiate the traffic stop
at issue here, the stop violated the Fourth Amendment,
End of Document

Judgment reversed.

Barnes, P. J., and McMillian, J., concur.
All Citations
344 Ga.App. 572, 810 S.E.2d 660
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47 Trinity Ave., SW, Suite 501
Atlanta, Georgia 30334
404-656-4212
cooleyc@gaappeals.us

Court of Appeals Adopts Transformative Changes to Procedures
Atlanta, November 29, 2017 – Starting December 4, 2017, lawyers will see significant
differences in how the Court of Appeals of Georgia decides its cases. As the result of a year-long
study, the Court has adopted new procedures allowing the Court to decide most cases by a three
judge panel. Currently, when a panel member dissents to the majority opinion or when a prior
case is overruled, additional judges on the Court are required to participate in the decision.
These procedural changes will align the Court with the practices of most other federal and state
appellate courts across the country. Informally termed the “2-1 rule,” if one of the three-judge
panel members dissents to the majority opinion, the case will generally remain in panel rather
than be considered by six additional judges. For the more difficult or complex cases, the Court
will also retain the option of considering the case en banc, or by all 15 judges.
Similarly, most cases in which prior precedent is overruled will be decided by the panel after
consultation with the other judges on the Court. The Court will also have the option of deciding
those cases en banc.
These changes are made possible because under recent legislation, the Court of Appeals of
Georgia is now permitted to create its own rules to govern how it will decide cases. Those rules
were formerly governed by statute.
These procedural changes have also provided the Court with the opportunity to advance its use
of technology. The judges will vote electronically on whether to hear cases en banc, rather than
by paper ballots. This new electronic voting process is consistent with the Court’s ongoing
initiative of embracing technological advances, including e-filing and electronic records, to
enable the Court to decide cases more efficiently and effectively.
While implementing the initial phase of the new 2-1 rule, the Court will continue to study ways
to improve its processes, including considering how attorneys might move for rehearing en banc
in a manner consistent with the Court’s constitutional deadlines.
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Court of Appeals
Page two
“Georgia’s appellate courts are unique in that cases are constitutionally required to be decided
within two terms of court. These new procedures will allow the judges on the Court to focus on
the more complex or difficult cases within those time limits, with the goal of generating sound
precedent to guide the lower courts, practitioners, and the public,” said Court of Appeals Chief
Judge Stephen Louis A. Dillard.
These new rules and procedures will go into effect on December 4, 2017.
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Judges Speaking Softly
What They Long for
When They Read
ROSS GUBERMAN
The author is the president of Legal Writing Pro, the author of Point Made: How to Write Like the Nation’s Top Advocates,
and the creator of the legal-editing tool BriefCatch.

Do you ever stay up nights wondering what judges want? At least
in briefs and motions?
I recently surveyed more than a thousand state and federal
judges, both trial and appellate. Respondents ranged from state
trial-court judges to U.S. Supreme Court justices.
The good news: Judges agree on much more than many litigators might think, and I found no major differences based on
region or type of court. More good news: When judges are surveyed anonymously, they’re blunt and sometimes even funny.
The bad news: Other than the briefs by the brightest lights
of the appellate bar, almost every filing I see violates the wish
lists of the judges I surveyed.
Here is some guidance, along with some choice anonymous
quotations about what judges want but too often don’t get.
For starters, watch how you name names. Use the parties’
names rather than their procedural affiliation. Prefer words to
unfamiliar acronyms, even if the word or phrase is longer. Avoid
defining obvious terms like “FBI” and “Ford Motor Company.”
And for the terms you do define, put the defined term in quotation marks and then get out of Dodge.
All four of these techniques make “legal writing” feel more
like “writing.”

• “I absolutely detest party labels (plaintiff, debtor, creditor,
etc.). Name names, for God’s sake!”
• “Don’t use ‘plaintiff,’ ‘defendant,’ ‘appellant,’ or ‘appellee’ in
the brief because we may forget who’s who. Instead, use
names for individuals and business titles for companies.”
• “Avoid defining obvious terms. If a party is Apple Computer
Corp., why include the parenthetical (‘Apple’)? If the plaintiff’s name is Henry Jackson and he’s the only Jackson in the
case, why the need to identify him as Henry Jackson
(‘Jackson’)? If the case is about one and only one contract,
when first identifying it, why the need for (the ‘Contract’)?”
• “I truly dislike acronyms. I would much rather have ‘North
River Insurance Cooperative’ referred to as ‘the insurer’ or
‘the cooperative’ or ‘North River’ than as ‘NRIC.’”
• “‘Hereinafter defined as’ (or anything like it) is pretty awful.”
• “Avoid defined terms (“terms”) altogether.”
Keep your language choices classy. As if on cue, almost all
litigators and appellate lawyers are happy to endorse a ban on
emotional or hyperbolic rhetoric. The problem is that those same
lawyers often grant themselves an exemption, as if their opponents are so singularly awful or imbecilic that even the snarkiest
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day. Start by cutting stuffy introductory formulas beset with
such archaic language as “by and through undersigned counsel.”
Reduce well-trodden standards and tests to their essence. Hack
away at needless procedural detail. And then, at the sentence
level, slash windups and throat-clearing.

tone is warranted. In fact, lawyers often tell me that they absolutely must point out how disingenuous their opponent is, because
otherwise the court won’t see it. Solution: Show, don’t tell.
• “‘Disingenuous’ is a perfectly fine word that the legal profession has turned into the wild card disparagement of the
other side’s argument.”
• “Don’t use ‘specious.’”
• “Avoid phrases and sentences that reflect a lack of civility.
Don’t belittle the other side’s arguments but rather focus on
your own strengths.”
• “I hate ‘speciously,’ ‘frivolously,’ ‘disingenuously,’ and other
shots at counsel or the other party.”
• “Don’t write ‘ridiculous.’”
• “I hate ‘laughable.’”
• “Words such as ‘clearly,’ ‘plainly,’ ‘obviously,’ ‘absurd,’ ‘ridiculous,’ ‘ludicrous,’ ‘baseless,’ and ‘blatant’ are crutches
intended to prop up arguments that lack logical force. They
can never make a weak argument credible or a strong argument even stronger. So why bother with them?”
Oliver Wendell Holmes Jr. once said that you should strike at
the jugular and let the rest go. If you write motions and briefs
for a living, you can manifest Holmes’s maxim many times a

• “Avoid long introductions such as ‘Plaintiff, by and through
undersig ned counsel, hereby submits its Reply
Memorandum in response to _____. This Reply is accompanied by the following Memorandum of Points and
Authorities.’ I know that counsel is filing the brief on behalf
of his or her client. I can see in the caption that the filing is a
reply, and I can also see that there is a memorandum of
points and authorities.”
• “Avoid grammatical expletives (‘there is,’ ‘it is’).”
• “‘It should be noted that,’ ‘it is beyond doubt that,’ and the
like waste space.”
• “Writing numbers out twice seems particularly useless.”
• “Is it really necessary to devote a page or more or even half a
page to discussing the standard of review for summary judgment or a motion to dismiss for failure to state a claim?”
• “The procedural history does not need to go back to the
Creation. Just summarize what is relevant to the issue specifically before the court.”
• “Most sentences are dramatically improved by omitting testimony references: ‘Smith [testified that he] went to the
scene the following day.’ While some discussion of trial testimony is necessary when you are talking about hearsay or
impeachment, those discussions are best left to highlight
after you’ve told the story the reader needs to understand.”
• “There’s a real danger in stuffing factual sections with crud.”
With judges becoming ever more impatient readers, looks
do matter. Out: long, uninterrupted blocks of text. In: timelines,
maps, graphs, diagrams, tables, headings and subheadings, and
generous margins.
• “Sometimes a timeline is clearer than an essay format.”
• “I ALWAYS appreciate a clear timeline of events and I am
happy to have that in the text of the fact section or as an
exhibit. I want one place where I can see when everything
happened in the case if it’s not a singular event.”
• “Just as I don’t like scrolling down to find authority in a footnote, I don’t like flipping through clerks’ papers or exhibits
to find a key piece of documentary evidence that is discussed
in a brief. The use of pictures, maps, and diagrams not only
breaks up what can be dry legal analysis; it also helps us better understand the case as it was presented to the trier of fact
(who undoubtedly was permitted to see an exhibit while it
was discussed).”
Illustration by Chad Crowe
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• “When a case involves analysis of a map, graph, or picture, I
would like to see attorneys include a copy of the picture
within the analysis section of the brief.”
• “I like fact sections broken down with headings and even
subheadings. Define chapters in the facts or the ‘next’ relevant event.”
I was surprised that the judges I surveyed were more open
to bolding and italics than judges used to be. Perhaps this evolution stems from their desire not to wade through paragraphs
that look and feel the same. Or maybe the internet has accustomed all of us to formatting bells and whistles. That said, even
judges who don’t mind emphasis want it in small doses. And
although the judiciary may be split on emphasis, every judge
in the country appears to hate all caps, and few are fans of
underlining.
• “Party names should not be in all caps.”
• “Headings in all caps are difficult to read.”
• “All caps are completely beyond the pale.”
• “If a lawyer feels that emphasis is needed, I always prefer
italics to boldface type. Boldface signals to me ‘Just in case
you’re too stupid to recognize what’s important.’”
Let’s move on to specific language choices. One question on
my survey simply asked judges to list words and phrases they
dislike. Few responses surprised me, but it was amusing to see
how easily many judges could rattle off language choices that
drive them crazy. They must have lots of exposure!
As the list below suggests, many lawyers are unaware of how
often they use these words and phrases. Never confuse knowing that you should avoid a term with actually implementing
that knowledge in your writing.
• “Death to modifiers!”
• “I don’t like any clunky legalese like ‘For the foregoing reasons,’ ‘heretofore,’ etc.”
• “‘Wherein,’ ‘heretofore,’ ‘aforesaid,’ ‘to wit’: they all should
go the way of the dodo bird.”
• “Don’t use ‘at that time’ for ‘when.’”
• “Don’t use anything like ‘s/he.’”
• “I dislike formalistic terms that people don’t really use in
ordinary life like ‘wherefore’ and ‘arguendo,’ unnecessary
phrases like ‘[party] submits,’ and derogatory terms like
‘asinine’ used to describe the opposing party’s argument.”
• “Don’t use ‘prior to’ for ‘before’ or ‘subsequent to’ for ‘after.’”
• “I dislike ‘notwithstanding,’ ‘heretofore.’”
• “Don’t use words like ‘wherefore,’ ‘heretofore,’ ‘hereinafter’
that aren’t commonly used in everyday language.”
• “Don’t write ‘Pursuant to.’”

• “I believe ‘hereby,’ ‘hereinafter,’ ‘foregoing’ and other arcana
have no place in modern legal writing.”
• “I do not care for ‘the instant’ anything.”
• “Tell them to stop writing ‘In the case at bar’!”
• “I don’t like unnecessary Latin phrases like ‘inter alia.’”
• “Get rid of the formalisms from the Middle Ages such as ‘Comes
now Plaintiff, by and through his undersigned attorneys.’”
• “‘Aforesaid,’ ‘heretofore,’ etc. are all pretty much empty and
add nothing. Same with ‘said,’ as in the ‘said contract was
signed at the said meeting.’”
• “I loathe the word ‘utilize.’”
• “I do not like when lawyers tell me what I ‘must’ do. Just say
that the court ‘should’ do something.”
• “‘Unfortunately for appellee’ (or for any party) should never
appear in briefs.”
Another category of language irritation: Many lawyers are surprised when I tell them that judges really don’t find “respectfully
submits” and “respectfully requests” to be, well, respectful. Cloying
is more like it. And my survey results were right in line with my
anecdotal experience.
• “Don’t write ‘Defendant respectfully requests.’ I prefer it if
you just say what you want to say. I’ll know if it’s respectful
or not!”
• “‘Respectfully submits’ or ‘it is our position that’ are wasted
words: they communicate nothing, except potential insecurity about the argument that follows.”
• “Avoid ‘with all due respect.’”
• “Avoid phrases such as ‘respectfully submits that’ that can be
stated in one word like ‘contends.’”
On the less-is-more theme, you’ll rarely if ever hear judges
complain that sentences or briefs are too short. And yet, sometimes short is, in fact, too sweet. Two offenders: random “this”
and “that” references such as “this proves” or “that explains.”
Also, especially for traditionalist judges in the Justice Scalia
mold, avoid contractions.
• “I do not like indefinite references and see the word ‘this’
used too often. It should be used in conjunction with another
word such as ‘this argument’ or ‘this logic.’”
• “I REALLY dislike contractions. They make the argument
sound like casual conversation and they give the writer an
arch voice.”
When it comes to usage as opposed to word choice, American
judges fall into three categories: (1) those who understand the
finer points of usage and care (these are the judges who ask me in
workshops about “pleaded” versus “pled,” predicate nominatives,
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and the counterfactual subjunctive); (2) those who understand
the finer points of usage but either don’t notice or don’t care, and
(3) those who don’t know enough about usage to notice mistakes.
• “I despise the use of ‘impact’ as a verb.”
• “Learn to differentiate between ‘that’ and ‘which.’”
• “I cannot stand ‘As such’ used as a synonym for ‘Therefore.’”
• “Learn to use the subjunctive!”
Now let’s talk about fact sections, and in particular dates.
Whenever I relay judges’ irritation with needless dates, someone in the audience retorts that some dates really matter. Well,
that’s why judges object to needless dates. And it’s not as if
you face a binary choice between a full date and nothing at all.
Sometimes a word or phrase will do the trick.
• “It helps to vary how the passage of time is described.
Instead of ‘on May 26, 2016,’ it’s refreshing to read ‘the next
week’ or ‘two months later.’”
• “Dates are rarely essential and often overused. If I see a date,
I assume it is important. If it’s not, you have interrupted the
flow of your argument for no good reason.”
• “I HATE specific dates that have no relevance. I keep thinking the 24th day of September must really be important, for
example, and then when it isn’t, I’m unhappy I’ve spent
brainpower waiting for writer to tell me why it was critical!”
• “Sometimes it’s enough to refer to an event as ‘mid-2015’
rather than a specific date.”
• “If two parties entered into a contract, and it makes no difference to the claim whether they did so on January 22,
2014, or March 6, 2015, leave the date out.”
Now let’s talk a bit about the beginning of motions and briefs.
Don’t short the introduction. Judges find strong introductions
invaluable. They help lawyers hone their theory of the cases,
and they help shape the fact section and legal argument to come.
• “Explain why you should win on the first page. ‘The Court
should deny Defendant’s Motion for Summary Judgment
for the following three reasons.’”
• “I’ve had briefs in fairly involved cases without executive
summaries. I’ve likened reading them to putting together a
jigsaw puzzle without having the cover of the box to know
what the puzzle is supposed to look like when it’s done.”
• “I do appreciate a good ‘statement of the case’ section, particularly in complex civil appeals, in which, in a non-argumentative manner, the lawyer sets the stage for what issues
the court is called upon to decide. That helps me focus on
what facts and portions of the record will be most relevant
to those issues.”

How about cases and other authorities? Busy judges have become increasingly irritated with the way many litigators handle
case law. Facile shorthand: “Too many and too much.” But it’s a
bit more complicated than that. One common complaint is that
many litigators appear to search case law databases for choice
language even if a given case doesn’t quite fit and even if the
case doesn’t come down procedurally the way the lawyer wants
the current case to.
• “The main issue I run across is probably a function of Boolean
searches: citations to ‘blurbs’ or quoted phrases within published decisions where the actual ruling, or the analysis, or
the posture of the case is completely distinguishable (or even
adverse) to the point the party is trying to make. I am much
more persuaded by one or two authorities that are carefully
analyzed and applied than by a sprinkling of quotations lifted from a dozen cases that are strung together.”
It’s also surprising how many cases some lawyers cite for a
proposition that their opponents would never challenge, such
as the summary judgment standard, the Daubert standard, or
the standard of review.
• “For well-established law, such as the standard of review, I
prefer only a single cite.”
• “Cite just enough cases and not all cases. One controlling
case is enough. For non-controlling cases, if there aren’t any
contrary or many contrary cases, cite two or three non-controlling cases, preferably the two or three most recent. If
there are two contrary groups of cases and none is controlling, then it might be appropriate to cite one from each jurisdiction supporting the writer’s side.”
Once you know which cases to cite and how many, what should
you do with them? On the one hand, most judges rail against including too many facts and too many quotations when it would
be more effective to use a concise parenthetical or a pithy quoted
phrase merged into a sentence about your own case. On the other
hand, for complex or dispositive cases, some judges find that lawyers use a parenthetical when a fuller textual description would
be more apt. Ask yourself this question: “If I were being asked to
endorse proposition X, what would I need to know about case Y
to be comfortable doing so?” And then don’t write one more word.
• “Skip the long description. Just state the damn proposition,
cite the damn case, and be done with it.”
• “Long discussions of the facts of cited cases are often not
helpful.”
• “For the most important case, cover the important points in
text, not in an explanatory parenthetical. But it’s okay to use
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explanatory parentheticals for the cases that support the
main one.”
• “I prefer citation to one or two cases with a short, pertinent
explanation in a parenthetical. I prefer a full paragraph for
distinguishing an adverse authority. I don’t prefer distinguishing adverse authority in a footnote.”
• “I prefer that briefs directly address contrary authority organized by argument, not by case name.”
That brings me to the block-quote question. Most lawyers defend block quotes by insisting that they convey pivotal information
that can’t be paraphrased. That may be true, but here’s the bad
news about that “pivotal information”: If it’s presented in a block
quote, judges are likely to skip it entirely. So meet judges halfway:
Use block quotes only when the language of the text itself adds
value. Use block quotes as little as possible. And introduce block
quotes substantively and persuasively, focusing less on who said
what and more on why the reader should care.
• “Do not block quote more than three lines. After that, I may
stop reading.”
• “Don’t write ‘As follows:’ before quotes. Just use the colon; the
‘as follows’ is implied.”
• “Fold quotes into text if possible.”
• “Huge block quotes are terrible. It’s much more persuasive to
paraphrase the reasoning and then quote only the crucial language.”
• “When quoting, do not overuse brackets—I call them punctuational potholes. If you’re quoting from a case, start the quote
after the part of the sentence that makes you want to use a
bracket. The same for quotes from the record. For example,
instead of ‘The officer stated, “[i]f [we] catch [you] in [the area]
again, if [you] don’t have something, [I]’ll make sure [you]
have something,” put ‘The officer said that if Smith were ever
caught in the neighborhood again and did not “have something,” the officer would make sure he did have something.’”
One last issue. Even after Justice Scalia’s passing, the debate
over where to put citations rages on. But with so many judges
reading briefs on iPads or on other devices that require scrolling
to see footnotes, 78 percent of the judges in my survey prefer to
see citations in the text, the old-fashioned way. You should still
try to avoid putting citations at the beginning or in the middle of
your sentences. And, of course, some judges (12 percent in my survey, with the other 10 percent neutral) do love to see citations in
footnotes, but those judges nearly always make their views known.

• “We want to process the citation as we read. When a litigant
makes a point, it matters if he or she is citing to a Supreme
Court case, a circuit opinion, a treatise, etc. I don’t want to
have to stop reading and look down and find the citation in
the footnote or endnote. I understand the reasons some
endorse it, but it is not practical for briefs and opinion writing, and everyone I work with hates that style of writing.”
• “I find citations in footnotes to be distracting. It also makes
the case more difficult to read online such as in Westlaw.”

Shoot for strong,
compelling, yet
concise introductions;
a restrained use of case
law; and modern diction.
Here’s the bottom line: Just as many associates in law firms
think that knowing individual partner preferences is all there
is to writing, many seasoned litigators think the same about
knowing the preferences of individual judges.
Sure, there’s something satisfying about finding out whether
a given judge likes the Oxford comma. (Since I brought it up,
56 percent of the judges I surveyed said they do, 21 percent
said they don’t, and 23 percent said they don’t care). And it’s
all too tempting to make brief writing mostly about rules and
formatting preferences. But I suggest that both litigators and
appellate advocates spend most of their energies developing
the core persuasive writing skills that would make almost all
judges much happier.
So shoot for strong, compelling, yet concise introductions; a
restrained use of case law, with quality over quantity; a readable
treatment of party names and industry lingo; helpful lead-ins
to block quotations; a confident and professional tone; modern
diction; and more white space, headings, and visual aids.
In a word, show empathy for the reader. And for those of you
thinking that judges should practice in their opinions what they
preach to lawyers about their briefs, that topic will have to be
for another article! q

• “This is a show-your-work gig, and I need to see your work
there—not go hunting for it. This is a bigger deal now, I think,
since we all read electronically.”

Published in Litigation, Volume 44, Number 4, Summer 2018. © 2018 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof may not
be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.
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RECORD RESTRICTION (F/K/A
EXPUNGEMENT) FROM A TO Z
David L. Windecher, Windecher Firm, L.L.C.,
Atlanta
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Understanding Criminal Records & Record
Restrictions Procedures in Georgia
December 6th, 2018
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SEALING CONVICTIONS IN GEORGIA:
THE CASE FOR SECOND CHANCES
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AGENDA
•
•
•
•
•
•

Scope of the Issue & Collateral Consequences
Criminal History & Background Basics
Reading a GCIC Report
Georgia Criminal Records Remedies
Available Resources
Contact Information

DEFENSE OF DRINKING DRIVERS INSTITUTE
119 of 310

DEFENSE OF DRINKING DRIVERS INSTITUTE
120 of 310

5

DEFENSE OF DRINKING DRIVERS INSTITUTE
121 of 310

WHO HAS A CRIMINAL RECORD?

Georgia
United States
v70 million + adults
v25% of adults

v4.2 million
vNearly 40%
of adults

6
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“COLLATERAL” CONSEQUENCES
Barriers to…

•
•
•
•
•
•
•
•

Employment
Housing
Professional Licensing
Voting
Immigration
Adoption
Benefits
Education
7
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RECORDS & EMPLOYMENT

50%

Applicants with an arrest or
conviction history 50% less
likely to be called for an
interview

• Qualified people not considered
• Qualified people considered but not
hired
• Qualified people discouraged from
applying

Impact of Race:
• Even without a conviction, Black & Latino applicants are less likely to
get a callback.
• Negative effect of a record is 40% greater for black applicants than
white.
8
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ECONOMIC IMPACT
• 60-70% of collateral consequences related to
employment
• Approx. $80 billion lost in GDP each year
• Formerly incarcerated men 40% less pay annually
• Nearly 50% of children have at least one parent
with a record
• Upward mobility diminished
• Study on the impact on earnings after an
expungement

9
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CRIMINAL RECORD BASICS
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WHAT IS A CRIMINAL RECORD?
• Arrest
• Detention
• Formal charge (indictment/accusation)
• Result of the case (disposition) including
severity (felony/misdemeanor)
• Sentence
• Correctional supervision
(probation/parole)
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TWO KINDS OF
BACKGROUND REPORTS
GCIC Report

• Law enforcement
• Fingerprintable
Offenses
• Access
•
•
•
•

Law Enforcement (C)
Individual (U)
Non-Law Enforcement (E)
Public (P)

Private Company Report

• Pull from Clerks and jails
• Fair Credit Reporting
Act
• 7 year rule – nonconvictions
• Right to know
• Right to dispute

• High error rate
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RESTRICTION / DISCHARGE
& SEALING
Restricted/Discharged

• Not on GCIC report for
most purposes
• Available at clerk’s
office
• Administrative process
for most, some require
a petition

Sealed

• Can’t be reported by
private companies
• Clerk’s file, indexes
removed, not public
record
• Accessible to law
enforcement or by
court order
• File a motion
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LOOKING AT A GCIC
REPORT
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all names used
(aliases and spelling variations)
date data entered
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SSO = single-source offender
MSO = multiple-source offender

number of arrests
date of arrest

arresting agency
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outcome of charges

sentence
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Agencies that have been
involved (police,
prosecutor, court,
jail/prison)
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ARRESTS ►NON-CONVICTIONS
• NPGJ
• No Billed
• Nolle Prossed
• Dismissed
• Dead Docket
• Acquittal
• First Offender Completed
• Conditional Discharge Completed
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ARRESTS ►CONVICTIONS
• Nolo Contendere
• Convicted (Pled or Convicted at Trial)
• Revoked First Offender
• Unsuccessful Conditional Discharge
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WHAT CAN YOU DO TO MODIFY A
GEORGIA RECORD?
• Non-Convictions
• Restrict & Seal (certain exclusions)
• Discharge & Seal Successful First Offender

• Open Cases
• Restrict & Seal Dead Dockets

• Convictions
• Youthful Offender Restriction (certain misdemeanors)
• Retro First Offender (misdemeanors & felonies)
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CAN IT BE RESTRICTED?
*CHEAT SHEET*
Definitely

Usually

Potentially

NPGJ / Not
Prosecuted

Dismissal / Nolle
Prosse

Youthful Offender
Convictions

No Bill

Acquittal

Dead Docket

First Offender (not
revoked)
Conditional
Discharge (not
revoked)
Underage Alcohol
Accountability
Court Dismissal

Reversed /
Vacated
Conviction
Felony charge(s) /
convicted of
unrelated
misdemeanor
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CAN I GET A CONVICTION OFF MY
RECORD?
• Felony convictions
• Not eligible for restriction / sealing
• But…First Offender / Retro First Offender

• Misdemeanor convictions
• Not eligible for restriction / sealing
• Exception: Youthful Offender

• But…First Offender / Retro First Offender
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REVIEWING A RECORD
1. Look for Non-convictions – Restrict & Seal
2. Look for Time-Expired Restrictions – Need More Info
3. Look for Youthful Offender Convictions – Restrict &
Seal (under the age of 21)
4. Look for First Offender Cases – Discharge & Seal
5. Eligible for Retro First Offender?
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1. LOOK FOR NON-CONVICTIONS
(RESTRICT & SEAL)
•
•
•
•
•
•
•
•
•
•
•

O.C.G.A. § 35-3-37
Not Forwarded for Prosecution
NPGJ
No Bill
Dismissal / Nolle Prosse
Acquittal
Dead Docket
Reversed/Vacated Conviction
Conditional Discharge
Underage Alcohol
Accountability Court
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BUT…EXCEPTIONS
• Pled to other charges
• Prosecutor barred from introducing
material evidence (motion to suppress)
• Pattern of criminal activity prosecuted
elsewhere
• Immunity
• Gone – Material Witness, Judicial
Economy, PTI

DEFENSE OF DRINKING DRIVERS INSTITUTE
142 of 310

SEE CHEAT SHEET
ELIGIBILITY FOR RESTRICTION AND SEALING
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2. LOOK FOR TIME-EXPIRED
RESTRICTIONS
• Need more info – online research or obtain records from
clerk
• Fulton Superior Court Clerk

• http://justice.fultoncountyga.gov/PASupCrtCM/default.aspx

• Fulton State Court Clerk

• https://publicrecordsaccess.fultoncountyga.gov/Portal/Home/
Dashboard/29

• DeKalb Superior & State Court Clerks

• https://ody.dekalbcountyga.gov/portal/Home/Dashboard/29
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3. LOOK FOR YOUTHFUL OFFENDER
CONVICTIONS
• O.C.G.A. § 35-3-37 (j)(4)
• Misdemeanor Conviction
• Under 21 at Conviction
https://www.calculator.net/age-calculator.html
• Off Paper 5 Years (no arrests)
• Exceptions
•
•
•
•

Crimes against children
Certain sex crimes
Certain theft charges (Shoplifting & Refund Fraud okay)
Serious traffic offenses
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4. LOOK FOR FIRST OFFENDER
• O.C.G.A. § 42-8-60, et. seq.
•
•
•
•
•
•
•

Deferred adjudication
No prior felonies
Felony or misdemeanor
Can only use once
Exceptions
Discharged upon successful completion
A conviction if revoked

• Has it been sealed? – O.C.G.A. § 42-8-62.1
• Employers can’t use – O.C.G.A. § 42-8-63
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5. ARE THEY ELIGIBLE FOR RETRO
FIRST OFFENDER?
•
•
•
•
•
•

O.C.G.A. § 42-8-66
Has not used First Offender
Not informed
Eligible offense
Consent of prosecutor
“The ends of justice and the welfare of society are
served…”
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FIRST OFFENDER EXCLUSIONS
• Serious Violent Felonies – Murder, Armed Robbery,
Kidnapping, Rape, Agg Child Molestation, Agg
Sodomy, Agg Sexual Battery
• Certain Sex Crimes
• Elder Abuse
• Abuse of Disabled
• Child pornography
• Certain Crimes Committed Against LEO
• DUI (I know that is not what you want to hear)
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HOW DOES IT ALL WORK?
PROCESS
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PROCEDURE PRE & POST JULY 2013
Arrest before
July 1, 2013

• Application
• Motion to Seal
• Jail Records

Arrest after
July 1, 2013

• Upon Entry of Eligible
Disposition
• Motion to Seal
• Jail Records
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PRE 2013 RECORD RESTRICTION
APPLICATION PROCEDURE
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PRE 2013 RECORD RESTRICTION
APPLICATION PROCEDURE CONT’D
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MOTION TO SEAL / JAIL RECORDS
• Seal the clerk’s records after restriction
• File motion in original court
• Notice to clerk and prosecutor
• Restricted and harm to the individual outweighs the public’s
interest in the record
• How has the record been a barrier?
• Education, Goals, Responsibilities

• Jail records
• Request in writing
• Jail has 30 days to act
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DISCRETIONARY
PROCESS
• Meet with Client & Gather Info
• Get Documents
• Draft Petition to Restrict & Seal (include affidavit or
proof of denials)
• File Petition (don’t include GCIC)
• Reach out to prosecutor (this step before for RFO)
• May be a Hearing
• Send Order to GCIC if Granted
• Jail Records
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HYPO #1
• Client was arrested in 2005 (only arrest), SSO
• Charged with Felony Aggravated Assault
• The charge is amended and Client is convicted
of misdemeanor Simple Battery
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WHAT CAN WE DO FOR CLIENT?
• Felony Aggravated Assault?
• Misdemeanor Simple Battery?
• Restriction - No
• Aggravated Assault – Pled guilty to something related to this
charge
• Simple Battery – Client was convicted
• Unless…Client was under 21 years of age when convicted –
file for Youthful Offender

• What if Client was 30 but never used First Offender?
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HYPO #2
• Client has two arrests on his record, SSO
• 1999 arrest for misdemeanor marijuana possession –
pled guilty (19 years old)
• 2000 arrest for felony Theft by Taking - convicted
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WHAT CAN WE DO FOR CLIENT?
• Misdemeanor Marijuana Possession?
• Felony Theft By Taking
• Restriction - No
• Misdemeanor Marijuana Possession – Client convicted on
voluntary guilty plea
• Unless…Client was under 21 years of age when convicted –
file for Youthful Offender

• Retroactive First Offender - Yes
• Felony Theft By Taking – Client convicted
• Eligible offense under O.C.G.A. § 42-8-66 – file for RFO
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HYPO #3
• Client (18 years old) arrested for DUI Less Safe and
cited for Following Too Closely, SSO
• Prosecutor amended DUI Less Safe charge to
Reckless Driving and dismissed Following Too Closely
citation – Client pled guilty to Reckless Driving
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WHAT CAN WE DO FOR CLIENT?
• Reckless Driving Reduction?
• Restriction - No

• Reckless Driving – Pled guilty to a lesser included offense of the
underlying charge

• Youthful Offender - No

• Reckless Driving – Client convicted
• Serious traffic offenses not eligible for restriction under Youthful
offender

• Retroactive First Offender - No

• Reckless Driving – Client convicted
• Underlying offense of DUI not eligible for restriction under First
Offender
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HYPO #4
• Same Client (18 years old) arrested for DUI Less Safe
and cited for Following Too Closely, SSO
• Defense attorney files Motion to Suppress Evidence
due to arresting officer’s lack of reasonable
articulable suspicion to stop Client’s vehicle
• Judge grants defense attorney’s MTS
• Prosecutor subsequently dismisses all charges
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WHAT CAN WE DO FOR CLIENT?
• Granted Motion to Suppress Evidence?
• Restriction - No
• Motion to Suppress Evidence – A record shall not be
expunged if the prosecuting attorney shows that the
charges were nolle prossed … because the government
was barred from introducing material evidence against the
individual on legal grounds including but not limited to the
grant of a motion to suppress – O.C.G.A. §35-3-37(7)(B).
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RESOURCES & OPPORTUNITIES TO
HONE RECORD RESTRICTION SKILL
• Record Restriction Statute
• O.C.G.A. §35-3-37

• Georgia Justice Project’s “Guide to Understanding
and Correcting Criminal Records in Georgia”

• https://www.gjp.org/resources/purchase-a-copy-of-aguide-to-understanding-and-correcting-criminal-records-ingeorgia/

• Georgia Justice Project’s Criminal Record Volunteer
Clinic
• https://www.gjp.org/about/volunteer-opportunity-monthlylegal-clinic/
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THANK YOU!
Contact Information
David Lee Windecher
Windecher Firm
75 W. Wieuca Road NE
Atlanta, Georgia 30342
(404)720-0940 – Office
(305)610-3283 – Mobile
david@windecherfirm.com – email
www.windecherfirm.com
@davidwindecher – Twitter
@davidleewindecher – Instagram
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LUNCHEON (Included in registration fee.)
PROFESSIONALISM IN THE COURT ROOM
Hon. Jane P. Manning, Judge, State Court of
Cobb County, Marietta
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Defense of Drunk Drivers
Institute CLE
December 6 and 7, 2018
Professionalism in the Defense of
Impaired Drivers

Be an Iron Fist in a Velvet
Glove

´Jane P. Manning
´State Court of Cobb
County

1
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Where are you on the scale?
Great Attorney

Idiot

Prince of
Guy/Gal

Jerk

2
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The Four C’s of Professionalism
´ Competency
´ Communication
´ Credibility
´ Conflict letters

Competence
Model Rules of Professional Conduct
´

Rule 1.1: Competence

´

Client-Lawyer Relationship

´

A lawyer shall provide competent representation to a client. Competent representation requires the
legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

´

Georgia State Bar Rules

´

RULE 1.1 COMPETENCE

´

A lawyer shall provide competent representation to a client. Competent representation as used in this
Rule means that a lawyer shall not handle a matter which the lawyer knows or should know to be
beyond the lawyer's level of competence without associating another lawyer who the original lawyer
reasonably believes to be competent to handle the matter in question. Competence requires the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
The maximum penalty for a violation of this Rule is disbarment.

3
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Competence, part II
A professional is always striving to improve:
´ Client relationships
´ Legal knowledge
´ Trial skills
´ Knowledge of police and prosecutor practices
´ Knowledge of the judge before whom your client appears
´ DDS rules and regulations
´ Treatment options

Communication: with your client
´ Georgia State Bar RULE 1.4 COMMUNICATION same as Model Rules of Professional
Conduct 1.4
´ A lawyer shall:
´ promptly inform the client of any decision or circumstance with respect to which the client's
informed consent, as defined in Rule 1.0(h), is required by these Rules;
´ reasonably consult with the client about the means by which the client's objectives are to be
accomplished;
´ keep the client reasonably informed about the status of the matter;
´ promptly comply with reasonable requests for information; and
´ consult with the client about any relevant limitation on the lawyer's conduct when the
lawyer knows that the client expects assistance not permitted by the Rules of Professional
Conduct or other law.

´ A lawyer shall explain a matter to the extent reasonably necessary to permit the client to
make informed decisions regarding the representation.
´ The maximum penalty for a violation of this Rule is a public reprimand.

4
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Communication
´ Keep your client up to date and prepare client for what will happen with their case.
´ Set reasonable expectations.
´ Model Rule of Professional Conduct 2.1: Advisor
´ Counselor
´ In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.
In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic,
social and political factors, that may be relevant to the client's situation.
´ Georgia Bar RULE 2.1 ADVISOR
´ In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.
A lawyer should not be deterred from giving candid advice by the prospect that the advice will be
unpalatable to the client.
The maximum penalty for a violation of this Rule is disbarment.

´ Have client prepared to look good before the prosecutor or judge
´ Can they pass an impromptu drug or alcohol screen?

´ Have them complete as many of the conditions of probation ahead of time.
´ Keep your client up to date on court dates and your schedule.

Communication with the Court and
Other personnel
´ CONFLICT LETTERS!!!!
´ If jail time is a possibility, prepare your client! Check to see what the judge’s
policy is regarding turn in dates.
´ With the prosecutors:
´ If your case is going to be a plea or if you need a continuance, please tell the
prosecutors. It’s considerate of the witnesses and considerate of the prosecutor.

With the Court:
´ Scheduling
´ CONFLICT LETTERS!!!
´ Return phone calls to the judge’s staff.
´ Don’t bad mouth the judge in the courthouse.

5
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CREDIBILITY
´ With Police Officers. (ALS hearings in particular).
´ RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS (Same in Federal Code of
Professional Conduct and Georgia Bar rules)
´ In the course of representing a client a lawyer shall not knowingly:
´ make a false statement of material fact or law to a third person; or
´ fail to disclose a material fact to a third person when disclosure is necessary to avoid
assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule
1.6.
´ The maximum penalty for a violation of this Rule is disbarment.
´ Flading v. State, 327 Ga. App. 346 (2014).
´ Adams v. State, 344 Ga. App. 159 (2017).

CREDIBILITY WITH THE COURT AND WITH
PROSECUTORS
´

RULE 3.3 CANDOR TOWARD THE TRIBUNAL (Rules are identical)

´

A lawyer shall not knowingly:
´ make a false statement of material fact or law to a tribunal;
´ fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act
by the client;
´ fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to
the position of the client and not disclosed by opposing counsel; or
´ offer evidence that the lawyer knows to be false. If a lawyer has offered material evidence and comes to know of its
falsity, the lawyer shall take reasonable remedial measures.

´

The duties stated in paragraph (a) continue to the conclusion of the proceeding, and apply even if
compliance requires disclosure of information otherwise protected by Rule 1.6.

´

A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.

´

In an ex parte proceeding, other than grand jury proceedings, a lawyer shall inform the tribunal of all
material facts known to the lawyer that the lawyer reasonably believes are necessary to enable the
tribunal to make an informed decision, whether or not the facts are adverse.

´

The maximum penalty for a violation of this Rule is disbarment.

6
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CONFLICT LETTERS

´USCR 17.1

Motions to Suppress
´ Some Motions are worth the paper they are printed on.
´ Model Rule of Professional Conduct 3.1: Meritorious Claims & Contentions
´ Advocate
´ A lawyer shall not bring or defend a proceeding, or assert or controvert an
issue therein, unless there is a basis in law and fact for doing so that is not
frivolous, which includes a good faith argument for an extension,
modification or reversal of existing law. A lawyer for the defendant in a
criminal proceeding, or the respondent in a proceeding that could result in
incarceration, may nevertheless so defend the proceeding as to require
that every element of the case be established.

7
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Georgia Bar RULE 3.1 MERITORIOUS CLAIMS
AND CONTENTIONS
´ In the representation of a client, a lawyer shall not:
´ file a suit, assert a position, conduct a defense, delay a trial, or take other
action on behalf of the client when the lawyer knows or when it is obvious
that such action would serve merely to harass or maliciously injure another;
´ knowingly advance a claim or defense that is unwarranted under existing
law, except that the lawyer may advance such claim or defense if it can
be supported by good faith argument for an extension, modification or
reversal of existing law.
´ The maximum penalty for a violation of this Rule is a public reprimand.

8
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CROSS EXAMINING THE STATE’S WITNESS(ES)
George C. Creal, Jr., George C. Creal Jr. PC Trial
Lawyers, Atlanta
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SELF-INCRIMINATION, OLEVIK, PAR. XVI —
WHAT’S THE LATEST?
Gregory A. Greg” Willis, Willis Law Firm, Atlanta
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ADMINISTRATIVE LICENSE SUSPENSIONS
AND DUI-RELATED DRIVERS LICENSE ISSUES
Angelique B. McClendon, General Counsel,
Georgia Department of Driver Services, Conyers
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FRIDAY,
DECEMBER 7, 2018
9:00

CLOSING ARGUMENT
Michael M. Hawkins, Hawkins Spizman Kilgo
LLC, Atlanta
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CLOSING ARGUMENTS THAT WIN
Michael M. Hawkins
Hawkins Spizman Fortas, LLC
A trial lawyers most important job is to tell the client’s story. Opening statements
and closing arguments are the two phases of the trial that lawyers get the incredible
opportunity to tell our client’s story and persuade jurors.

In many respects, the

techniques, tools and ideas we use in opening statement are the same as in closing
argument to persuade jurors. The purpose of this article is to provide ideas, techniques
and tools to help lawyers persuade jurors by telling your client’s story to bring justice to
your clients.
Closing Begins with your Opening Statement
After the jury is selected, trial lawyers must began telling their client’s story.
During voir dire, lawyers ask prospective jurors questions to see which jurors will be the
most receptive to our trial theme and our client’s story. Those questions also help plant
the seeds of our trial theme and client’s story early on. There have been numerous
research studies that demonstrate the importance of persuading a jury early on with our
trial theme and our client’s story. One study by the University of Chicago concluded that
80% of jurors decide a case after opening statements. Legendary trial lawyer Gerry
Spence believes you win your case in voir dire and opening statement. One of the main
challenges we face as lawyers is jurors rushing to judgment faster than some police
officers. Despite understanding how quickly jurors make up their minds with their first
impression, many lawyers dedicate the least amount of trial preparation towards
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constructing a persuasive opening statement, and instead focus more on cross
examination and closing argument. Most of us have been guilty of this practice too.
All lawyers know that there is no unimportant phase of a bench or jury trial. In
terms of jurors and/or judges forming early opinions, voir dire and opening statements are
the best opportunity to jump out of the gate with the jury on your side before jurors hear
any evidence. I once heard another legendary trial lawyer Michael Tigar joke that the
lawyer’s job is to talk, and the jurors job is to listen - and the key is to make sure that the
jurors do not finish listening before the lawyer stops talking. This illustrates the point
that lawyers need to quickly score points so that the jurors will be receptive to our side of
the story and see the evidence from our perspective, or vantage point. As the old saying
goes, there are two sides to every pancake.
Preparation
Trial preparation begins during your first meeting with the client delving into your
client’s personal history. By digging deep, you are not only demonstrating to the client
that you are a thorough, but you demonstrating that you are a lawyer who cares about
them by learning about their personal journey that placed them in their legal predicament
thus requiring your legal services. Most importantly, the main purpose of your interview
is to investigate and tap into information to develop a strong story. Trial preparation is
paramount as no story or theme will be persuasive unless it fits with the other pieces of
the puzzle (evidence).
In terms of trial preparation and creating the trial theme, I prefer to begin my trial
preparation backwards. I start first with preparing my closing arguments I intend to make
based upon the evidence. My theme is based on these arguments. I then prepare my
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cross examination with the intent of repetitiously weaving my theme throughout my
questions. My opening statement comprises the power statement, theory, and client’s
story to empower the jury to assemble the pieces of the puzzle they receive from our
vantage point.
Theme
The first step in telling the story is developing the theme of the trial. There is an
old maxim that if you allow your client to be the one on trial, you are going to lose. Use
of a persuasive theme in opening statement can re-frame the issue and take the focus off
your client and damaging evidence the jury will later see and hear.

Having a power

statement to identify your theme is helpful so that when the jurors finally see and hear the
evidence they will give less or no weight to that evidence due to your theme in your
opening statement due to the unfairness, improper administration, medical history, injury,
etc. The theme can help empower the jury to see the evidence in the correct light and
make the right decision.

It is true that the sense of injustice drives people, but

empowerment gives them the will to bring justice to client. The theme helps provide the
jury understanding, and thus the empowerment to want to help your client. If the DUI
case involves an accident, your power statement could simply be that “this is an accident
case, not a DUI case.” The theme needs to be simple to be understood.

Delivery
The courtroom is the theater where a trial lawyer performs. The manner in which
a lawyer delivers his/her opening statement will affect the jurors' attitudes toward the
information they want to convey. Jurors will rarely, if ever, be impressed with how smart
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a lawyer is, but jurors can be, and often are, impressed with how much a lawyer cares.

I

once heard a wise cowboy say: “Money can buy you a fine dog, but only love will make
its tail wag.” If a lawyer does not care for his client, how can he/she expect the jury to
care about the client?

Jurors can see right through lawyers who are not genuine.

Credibility and confidence are key factors in your delivery. Do not try to imitate another
lawyer that you respect and admire. Be yourself. Be professional. One of the best ways
to be a persuasive lawyer is to not talk like a lawyer. Speak from your heart, not your
lawyer brain. Speak with confidence, use good eye contact and pauses when speaking
with (not too) the jury. Cicero taught that what reaches the mind, moves the heart. Use
passion, reason, and common sense logic. Communicate your passion and logic in words
the jury will understand. Above all, humanize your client - refer to him/her by name (not
“my client”), and tell their story so that they know your client as someone they can relate
to.
A powerful and persuasive opening statement does not just provide a road map
for the jury before they see the evidence, it also sets up your closing argument. In this
regard, consider using rhetorical questions. “Is that fair?” you ask after describing the
scene where the officer had your client perform roadside gymnastics, or describe the drill
sergeant-like manner the officer treated your client. “Is that how we would want our
loved one to be treated?” Rhetorical questions suggest the answer and your arguments
without you having to make them. They also plant the seed of unfairness, i.e. reasonable
doubt. Above all, you might be surprised by the head nods, or even verbal responses, you
could receive from jurors. Posing rhetorical questions to jurors is equally persuasive in
closing arguments as well.
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Things to Avoid in a Opening Statement
Never overstate, embellish, or exaggerate on any fact or statement you make in
your opening statement. Doing so will undermine your credibility and do irreparable
damage. The trial could be over for you before it even begins. Your relationship with
the jury is the same as your personal relationships - trust and credibility that are lost can
never be regained. You will be deemed untrustworthy by jurors, and your arguments will
be summarily rejected, even if your arguments are meritorious. A jury will not buy into
your client’s story unless they trust you.
Never respond and answer the prosecution’s opening statement. Present your
story, and let the jury understand the other side of the pancake. It is okay to draw the
sting and acknowledge unfavorable evidence against you.

Doing so is generally

encouraged, especially if it is part of your theme or you have a valid explanation to
explain or mitigate the evidence.
Do not promise something that you cannot or will not deliver. Jurors will hold
you accountable and responsible for most everything you say. One important exception,
is telling your client’s background in opening. Do not tell the jury your client will testify
and you will hear this and I will prove it to you unless you intend to do just that. The
client’s background needs to be introduced or the prefaced with other facts you refer to in
your opening statement, even if you know your client will not testify. Jurors are mostly
forgiving of defense counsel who does not bring in evidence to prove the client’s
background so long they are continually reminded that the State always has burden of
proof. Understand the risk of presenting good information about your client in your
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opening without presenting evidence during trial and proceed with caution, or at the very
tactfully present the client’s background information. Choose your words carefully.
Never assume a burden of proof you do not have. Let the focus be on what the
State has to prove.
Never tell jurors that what you say is not evidence. A lawyer who prefaces his
opening statement with such a statement totally undermines the effectiveness of a good
opening statement and shoots him/herself in the foot. Such a statement is also a waste of
time and breath. Also, do not waste time talking about trial procedure. Leave that for the
prosecutor and judge. Focus on your client’s story, not the state’s allegations against
your client.

Focus on your theme:

The officer rushed to judgment, or failed to

thoroughly investigate, etc.
Avoid personal attacks on the prosecutor, police officers, and opposing witnesses.

Primacy and Recency, Vocabulary, Visual Aids & Use of Trilogies
Other helpful techniques are the use of primacy and recency, use of story telling,
use of specific vocabulary, use of visual aids and also the use of trilogies.

These

techniques are discussed below in the closing argument section of this article. These
techniques are universally important tools in persuading jurors in both opening
statements and closing arguments.

Example of an Effective Opening Statement in a DUI case
Ladies and Gentlemen, this is not a DWI case, it is a case about a rush to
judgment. That is, the officer rushed to judgment in forming his opinion that Jack
Daniels was intoxicated. I want to talk with you about how Jack got here. The State just
told you that this arrest took place on June 1, 2008. The truth is that the events the led up
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to Mr. Daniels arrest actually began in May of 2004, shortly after Jack graduated from
Deer Park High School. It was at that time that Jack enlisted in the U.S. Navy to serve
his country. Three and a half years into his fledging Naval career, Jack was involved in a
horrific accident where he was life flighted to the hospital with a crushed right leg and
foot, several lacerated organs, and two herniated disks in his back. Jack would go on to
stay three weeks in the hospital recovering from his injuries and multiple surgeries.
While his injuries were painful, nothing hurt Jack worse than when he learned that he was
medically discharged from the U.S. Navy due to the severity of his injuries. So Jack
moved back to Houston to live with his parents and begin physical therapy. It was a long
road for Jack pining away at his physical therapy away from his Navy comrades. He was
lonely as most of his friends had moved away for college or the military. When Jack
started to physically come around several months later, he took a job to hold him over
until he could enroll in college when the next semester started. On June 1, 2008, Jack
had been working all day. When Jack got home from work at 6 pm, he received a call
from an old high school girlfriend who invited him to join her with a group of friends
who had just returned to town from college for dinner. So Jack met up with his friends
for dinner at 8 pm, and went to a sports bar afterwards around 10 pm with them to watch
an NBA finals game. Once he arrived at the sports bar, Jack’s back started hurting him
so he took one of his prescribed Vicodin pain pills that his doctor instructed him to take
when the pain was severe. Thirty minutes after arriving at the sports bar, Jack left
because his back was bothering him and the pain medication was not helping. As Jack
was on his way home, he was in a hurry so that he could get in a warm bath for his back.
Jack got stopped for speeding 63 on Almeda Road, which as you may know has a speed
limit of 45 miles per hour. Jack does not deny that he was speeding, and he told the
officer why he was in a hurry. The officer smelled alcohol and asked Jack to exit the car
to begin his 7 minute investigation before he rushed to judgment in concluding that Jack
was intoxicated. The officer then asked Jack if he had been drinking, and Jack was
honest with the officer that he had 4 beers since 8 pm. Jack did not try to hide anything
because he knew he was not impaired. The officer looked into his eyes while waiving a
pen in front of his face. You are going to learn that there is a standardized protocol that
the pen in front of the eyes exam must be conducted to be valid and reliable. You will
learn that the standardized protocol was not followed by the arresting officer because he
cut corners. After briefly looking at Jack’s eyes, the officer gave very robotic
instructions demanding Jack to stand on one leg until he was instructed to stop. The
officer never asked Jack about whether he had any back or leg injuries, which the officer
was trained would cause him to have difficulty performing. You will see a videotape of
Jack holding his leg up for almost 21 seconds before dropping his foot. You will see on
the video he had one hand on his leg, and the other on his back. The officer then
demanded that Jack put one foot in front of the other and stand in that position until he
gave him the next command. Jack held this position for about 30 seconds before he
stepped out to ask the officer a question. The officer got pretty snippy with Jack and
sternly told him to get back in this abnormal position until he was told he could move.
Jack walked nine steps as he was told, and spun around and stopped to ask a question of
the officer. The officer told him “you previously told me you did not have any questions
before you started.” The officer then said, “Do what I told you to do!” So Jack walked
back 9 steps and stumbled once because he was nervous due to the officer’s changing
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demeanor towards him. Jack had never been in this situation before, and he knew when
the officer snapped at him he was going to be arrested. The officer then asked Jack if he
was taking any medication. Jack told the officer about the Vicodin prescription
medication he had taken about 40 minutes prior to being stopped. The officer asked why
he took the medication, and Jack told him about his injuries, his surgeries, and his
physical therapy. Seven minutes after stopping Jack for speeding, the officer arrested
him for DWI. The officer believed Jack was intoxicated due to alcohol so he asked Jack
to take a breath test, which only tests for alcohol. Jack had heard to never take a breath
test, so he said no. The officer later filled out an affidavit and swore to facts that you will
not see on the video to convince a judge to sign a search warrant. The officer’s creative
writing efforts were successful in obtaining a search warrant. Jack was then taken from
the jail to the hospital to be stuck with a needle for a forced blood draw. You’re going to
hear that the officer was required to do more investigation when he suspects someone is
potentially under the influence of pain medication to determine if they drugs are
impairing him. You are going to hear that the officer did none of those required things tu
support his or anyone else’s opinion. Jack was then stripped down and placed in a jail
cell where he spent 33 hours before getting out. Jack has been patiently waiting for this
day for a long time. This is his 14th appearance in this courtroom. You are going to
learn that for 6 months he came to court waiting on his blood test results, but the state
could not produce them because they could not locate his vials of blood. Ultimately, the
state produced a toxicology report 6 1/2 months later that allege Jack’s blood alcohol
concentration was .16. This toxicology report was at complete odds with all the facts of
this case. First, Jack in no way looked, talked, or walked like he was two times the legal
limit drunk. Secondly, the toxicology report indicated that he had no prescription
medication in his blood stream. There are a lot of questions the state is going to need to
answer about why they could not locate Jack’s blood samples for 6 months, and then
produce an allegation that is totally inconsistent with all the other facts in the case. The
good news is that you will get to see a video of Jack after he was stopped for speeding
when he talked normally, when he walked normally, and when he acted normally. Jack
was polite and a gentleman at all times. You will get to see his medical records, and
pharmacy records to show you the extent of his injuries and his history with these
medications at therapeutic doses. You are going to see and hear that despite not being
able to perfectly perform to each and every demand of the officer on these abnormal
roadside gymnastics, Jack walked normally, talked normally an acted normally. Jack
even did well despite his back and leg injuries. You are going to see and hear that in the
7 minutes the officer investigated Jack for DWI, that the officer rushed through his
investigation in a rush to judgment. I am asking you ladies and gentlemen to not rush to
judgment before you see and hear all the evidence in this case. Every officer is entitled to
their opinion, but in a court of law, no witness is entitled to be wrong about the facts.
The facts are that you will see and hear that Jack was not intoxicated when he was
stopped for speeding, and that the officer rushed to judgment with an uninformed
opinion.
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Closing Argument
Why DUI is Different
A Driving Under the Influence case presents a unique challenge because of the
nature of the crime itself, and the evidence the State uses to obtain a conviction. At one
end of the spectrum, a “less safe” DUI case is inherently an option-based crime. In order
for the jury to convict a defendant, they must believe the opinion of the police that the
defendant was less-safe to drive as the result of alcohol or drug ingestion.
What other crime allows for a person to be convicted solely upon the opinion of a
police officer? Your closing argument must remind the jurors that they are being asked
to convict someone based upon opinion evidence alone. Does the phrase “police state”
mean anything to you? You know – that’s in those other countries where the police
decide guilt or innocence without the intervention of a jury.
At the other end of the spectrum, in a per se case, the State covets their test result
above 0.10. Many prosecutors now find it unnecessary to go beyond the trial-by-dossier
proof system that the General Assembly has provided for in proving a per se charge.
Implied Consent cards are not read into evidence, the document itself is offered. Area
Supervisors rarely are called at trial to talk about Georgia’s “ninety-days-and-pray”
quarterly calibration checks that are grossly below scientific standards. Why should they
be? The “accuracy and reliability” of the machine can be established with Certificated of
Inspection now without the mess of subjecting the State’s “expert” to cross-examination.
And then the Intox slip itself comes in declaring your client guilty-by-machine.
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What other crime provides for this type of prosecution by machine?

Your

opening statement and closing argument must remind the jurors of the State’s failure to
present the necessary evidence for them to conclude the test is accurate and reliable
beyond a reasonable doubt.

The Mind Set of the Jurors about DUI
In this age of information, DUI has become an increasingly serious crime in the
public eye. Mothers Against Drunk Driving has mounted a campaign that has used
statistics and tragic cases to raise public awareness about the impact of this serious crime.
We now have mandatory jail time for first offenders and task forces specifically
designated to detect DUI drivers. Despite the overwhelming influence of MADD on our
courts and legislatures, the fact remains that most jurors want to be fair and to do justice.
Indeed many of our jurors may have actually committed the crime, or at least know
someone who has. It is the very nature of the crime of DUI that allows for opening
statements and closing argument to be effective in appealing to a juror’s sense of fairness
and to provoke the type of emotional response that ultimately leads to an acquittal.

You Are Not the Last Advocate for the Defendant
The evidence is closed. The jurors are aware that closing argument signals the
end of the trial. It is the last time you will speak to the jurors before they begin to speak
to each other about the fate of your client. It is the last opportunity you have to influence
each juror’s frame of mind before they begin their deliberations on their own.
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To deliver an effective closing argument, your summation must compel each juror
to want to speak to other jurors about their reason for doubt and why your client should
be found not guilty. Closing argument cannot be the first time that your theory of the
case is presented to the jury. In that regard, few cases are won solely as the result of a
lawyer’s brilliant closing. Closing argument must be viewed as an integral part of a wellprepared and factually-supported theory of the case. Each juror should be able to tell a
fellow juror what the defense theory of the case is.

METHODS TO APPROACHING CLOSING ARGUMENT IN A DUI CASE
There are time-tested methods of persuasion that every advocate should make part
of their approach to closing argument. We will first look at some of the general methods
that should be incorporated in a closing argument, and then study some exampled of their
use in a DUI case.
Storytelling
Studies have shown that people remember things better when facts are related to
them in a “beginning-middle-end” fashion. “Story” is a more effective tool than the
traditional lecture format, allowing powerful indirect instruction, prompting inner and
outer dialogues, providing an easily retrievable format, and enhances listening skills. The
two-hemisphere brain theory suggests that the left hemisphere is stimulated by logic,
analysis, and abstract thinking. The right hemisphere engages in imagination, emotion
and creativity. Learning, however, takes place in both (process forms in the left while
images form in the right), and a persuader needs to address the whole mind of a juror.
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Storytelling is a whole-brained activity helping to fully engage the jurors who
must feel anger, frustration, empathy, or deep caring in order to fully enact the verdict
you are asking for. Trials are essentially story-battles. In the courtroom, each attorney
will tell the jury a different story, call or cross-examine witnesses to support that story,
and make contrasting closing arguments for their verdict, according to the plot of the
story the advocate is offering. An excellent discussion of storytelling can be found in the
October 2000 NACDL publication The Champion. Talking Story in Trial: The Power of
Narrative Persuasion, by Sunwolf, discusses several traditional story strategies that can
be used in the courtroom. A copy of that article is attached to these materials.
I was driving down Interstate 85 last Saturday night and as I came around a bend
near the Clairmont Road exit I saw the tell-tale blue lights of a DeKalb County patrol car.
As I moved my car over to the middle lane to avoid coming too close to where the
policeman had stopped the man, I tried to see what was happening. I wondered it he man
was still in his car or if the officer had asked him to step out. The man was still in his car.
I didn’t get a good look at him, or even the police officer, but an interesting thought
occurred to me as I moved my car back into the right lane. I thought “I wonder what he
did?” What occurred to me at that moment is that when we come upon that scene, we
don’t say to ourselves “I wonder what that innocent man did?” We presume that he has
done something wrong, that he must be guilty of something. But in a court of law, I
expect the judge to instruct you that it is your duty to presume Mr. Smith is innocent, to
look are every fact and beginning with the presumption in his favor.
Visual Aids
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We have become an increasingly visual society. A lawyer who takes the time to
develop effective visual aids when it is time to advocate for his client will be light years
ahead of his opponent. We form our opinions about the world around us based upon our
senses. The more senses we can reach in closing argument, the better our chances are
that our point will get across.
Some lawyers have attempted to recreate in the courtroom the experience of being
stopped by the police and asked to perform field sobriety tests. The limits on recreating
any scene in a courtroom environment are limited only by the imagination (and, of
course, the trial judge). We have found that creating reusable exhibits helps not only in
communicating our point to the jurors, but helps us develop and organize our closing.
When you are freed from your notepad and your preparation is centered around the use of
exhibits, you are free to express more emotion, and to feel more confident that you will
say everything that needs to be said.
Vocabulary
The words you choose can have an impact on the way jurors perceive the subject
matter that you are speaking about. Choose your words carefully and incorporate them
repeatedly into your voir dire, your cross-examination and in your closing argument. For
example, prosecutors are trained to refer to the Intoxilyzer 5000 as an “instrument” rather
than as a “machine” for the specific purpose of giving it more credibility. Engage them
in this battle of words. Called it a machine, or better yet, if you are comfortable, refer to
it in less endearing terms as a “gizmo” or “black box” or “contraption”. If you are not
comfortable using those words, leave them out. Jurors test a lawyer’s credibility at every
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stage, and if they sense that you are trying to sell them on something that you don’t
believe, its over.
The word “government” seems to have taken on a negative connotation of late. In
the last Presidential election, one of the polls asked people if the government should “do
more” or “do less” in the United States. 47% responded on each side of the question. So
roughly half of Americans think that there should be less government in our lives. Using
the term “government” also may conjure up images of the Internal Revenue Service, on
of the most categorically hated agencies in the history of our county. It also suggests
bureaucracy and inefficiency. Consider giving up the words “prosecution” or “State” and
substitute the word “government”. For example, refer to the scoring system on the SFTS
as the “government scoring system”. By the end of the trial, the jurors will refer to it that
way in the jury room.
Decide whether you want to refer to the SFTSs as “tests” or “evaluations” or
something else. There are benefits to choosing one over the other. Our thinking of late is
to refer to them as “tests” and to use that word repeatedly so that the jurors can see how
unfair and unreasonable they are when compared to what we all think of traditionally as
“tests”. At a recent NACDS/NCDD seminar in Las Vegas, one of the participants
suggested calling them “Roadside Agility Tests” or RATSs for short. Now that is using
vocabulary is to use active words and to use them repeatedly throughout the trial in an
effort to ensure they make their way into the jurors deliberations.

Primacy and Recency
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Psychology and human experience tell us that a listener tends to remember the
first and last words the listener hears. Jurors are no different. Jurors will tend to
remember what is said to them first and last. Have a plan. What is it that you want the
jurors to talk about in the jury room? Choose the first and last thing you want them to
hear and communicate it to them in understandable terms. If you want them to focus on
reasonable doubt, consider some of these approaches:
As I talked about at the beginning of this trial, the burden of proof is on the
government to prove each and every element of the crime that is charged beyond a
reasonable doubt. What is reasonable doubt? I expect the judge to tell you that it means
what it sounds like: a doubt for which you can give a reason. As this list of reasons for
doubt will show, the State has failed to meet their burden (Then use a visual aid to list
“reasons for doubt”).
Ladies and Gentlemen, I have tried my share of cases over the years, but I still
can’t get over the butterflies I feel when I stand before a jury and am charged with
speaking to you about the fate of Mr. Smith. I fear that some jurors might decide this
case on how much they dislike drunk drivers rather than making sure that the State h as
presented enough evidence in this case to prove Mr. Smith is guilty beyond a reasonable
doubt.
This is not a contest, there are no winners and losers. Surely the State of Georgia
comes out a winner when one of its citizens avoids a wrongful conviction. The officer
told you that its not going to have an impact on his job if Mr. Smith is found not guilty.
He told you that he arrested Mr. Smith on suspicion of driving under the influence. And
that’s OK. The night of January 25th, was the time to act on suspicion, today is the time
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to serve justice. The prosecutor will call in the next case for trial, she is going to go on
doing her job, and Mr. Smith? Well, he’s been through quite a bit with being arrested and
put on trial – he can go on with the rest of his life as you can go on with yours.
If you’re in the jury room and are having a hard time deciding this case, don’t
fight it! You have already reached a conclusion. It is OK to say at that point, “my mind
is unsatisfied”. That is the doubt of the law and I expect the judge will instruct you that
under those circumstances, it would be your duty to acquit the defendant and find him not
guilty.
Trilogies
Literature and history have taught us that there is a dramatic benefit to
communicating in sets of three. Roger Dodd and Larry Pozner devote an entire chapter
to “trilogies” in their “Cross-Examination: Science and Techniques” book that no trial
lawyer should be without. Trilogy is a technique of finesse, not force. The power of
trilogy stems from its content. Its form makes it memorable and it is therefore a more
likely topic of conversation in the jury room.
He walked normally, talked normally, and stood normally on the videotape.
From this officer, we learned that the government scoring system is unfair. From
this officer, we learned that Mr. Smith got no credit for what he did right. From this
officer, we learned that Mr. Smith “failed” the field sobriety tests.
Without a check for calibration with each test, this machine is inaccurate,
unreliable, and unscientific.
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I expect the judge to tell you that reasonable doubt may come from the evidence,
a lack of evidence, or a conflict in the evidence. (Then consider using a chart where you
can list facts in each category).
If your minds are wavering, unsettled, or unsatisfied, then that is the doubt of the
law, and in that event you should acquit the defendant.
If you just think Mr. Smith is guilty then your verdict should be Not Guilty. If
you just think probably he is guilty then your verdict should be Not Guilty. Even if you
have a grave suspicion that he is guilty, I expect the judge will tell you that is not enough
to find him guilty. (Consider using a chart that demonstrates the distinction made by the
jury charge).
The government has been secretive, evasive and arrogant in the way that they are
asking you to accept the results from this breath machine.

Examples of Effective Closing Arguments in a DUI case
Standardized Field Sobriety Tests:
During cross-examination you establish that the Standardized Field Sobriety Tests
are only 83% accurate according to the government-funded studies: Ask the jurors:
If the arresting officer told you that if you cross the street out in front of the court
house to get here that you had only and 83% chance of making it without getting hit by a
car, would you cross the street. Would you rely on those odds? Is that evidence beyond
a reasonable doubt?
If your doctor prescribed you a medication of 100 pills in a pill bottle and told you
that 83 of them would make you feel better but 17 of them were arsenic and would kill
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you, would you take of those pills? Would you rely on those odds? Is that evidence
beyond a reasonable doubt?
During cross-examination you establish that the test to become certified on SFSTs
requires a minimum of 80% written examination score, that the officer was made aware
of the scoring system ahead of time (one point for every right answer, one point off for
every wrong), that the officer was told the subjects that he would be tested upon, and that
he took several practice “quizzes” prior to examination. You also establish that if he
failed he could take the test again not less than 15 nor more than 30 days later. Ask the
jurors:
Is it fair or even reasonable that the police officer is told how the test would be
scored, was allowed to study and practice, and could take the test again if he didn’t do it
well enough the first time? Were these things offered to my client?
On Cross-examination you establish that the SFTS scoring system does not
acknowledge doing things correctly on any evaluation, only that points are taken off for
imperfections.
Is it fair or even reasonable that the “government scoring system” gives no points
for doing things right on the SFSTs? Is there any other test you can think of that scores
this way? How about adding that you don’t get to practice and aren’t even told how you
will be scored?
On cross-examination you establish that there were, for example, 9 opportunities
on the way out and 9 opportunities on the way back for the Defendant to step off the line
on the Walk & Turn.
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Create a chart showing that if a traditional and fair scoring system were used,
your client would have scored an 85%, well in excess of the minimum score this officer
had to achieve in order to be pass. Compare it to a spelling bee.
On cross-examination you establish that the Walk & Turn evaluation and the OneLeg Stand evaluation require the defendant to stand and walk in ways that are abnormal.
Ask the jurors:
If you wanted to design a test that encouraged someone to lose their balance,
would you have them walk normally or heel to toe? Stand with their feet on in front of
the other or at shoulders width? On one leg or two? Is that fair and reasonable?

Refusal to take a state-administered chemical test:
In a refusal case, you establish during cross-examination that the field sobriety
tests are voluntary, and that your client agreed to do them. You also establish that your
client answered all of the officer’s questions. When Implied Consent is read, your client
asks to speak to a lawyer before he decides what to do. After some discussion with the
police officer about his not having the right to talk to a lawyer at that time, your client
chooses not to take the test. Ask the jury:
Wouldn’t you like to have had the evidence of the amount of alcohol from a
chemical test that night? But why don’t we have it? Because Officer Jones refused to do
the one thing that my client requested. My client did not have to answer any questions,
he did not have to take any tests, but he voluntarily chose to. He did everything the
officer asked him to do. Why then, when my client makes on simple request, did Officer
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Jones not agree to? It is the officer, not the Defendant, who prevented us from knowing
his blood alcohol level.
Similar Transactions
Your client is on trial for DUI and the State has presented a prior DUI from four
years ago where he entered a guilty plea.
Well, again, he admitted his offense in Gwinnett County. This case is completely
different, vastly different. One of my favorite movies is Casablanca. Some of you may
remember Captain Louis Pirot when it was reported to him that somebody out on the
highway had attacked the courier, Captain Pirot said “Well round up the usual suspects.”
It may be kind of funny in the movies, but it certainly isn’t funny for Mr. Smith to be one
of the usual suspects because of a prior DUI. With that Gwinnett County case on his
record, he’s always going to be a suspect immediately, always.

Reasonable Doubt
Create a chart showing the different levels of proof from “hunch” to “reasonable,
articulable suspicion” to “probable cause” to “preponderance of the evidence” to “clear
and convincing evidence” to “beyond a reasonable doubt”. Since this principle comes up
in every trial, you may want to spend some money and have a reusable exhibit
professionally made. In the majority of case we have tried and been able to talk to jurors
afterward, at least one juror has commented upon the helpfulness of this exhibit.
Create a chart entitled “Reasons For Doubt” and all of the reasons you think the
jurors should consider. Suggest that the jurors begin their deliberations by taking a few
moments to each individually write down their particular reasons for doubt.
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What one juror finds that there is reason to doubt may be different from what
another juror thinks. The judge will tell you that reasonable doubt may come from a lack
of evidence. Reasonable doubt may come from a conflict in the evidence. Reasonable
doubt may come from a conflict in the evidence. Reasonable doubt may come from the
evidence itself. When you are done listing your reasons for doubt, consider each of you
sharing your reasons with your fellow jurors around the table. I hope you will be
receptive to listening to what reasons for doubt the other jurors may have. Here are some
of the reasons that I will ask you to consider – if you agree with them, add them to your
list. You may think of others that I have not thought of here; my list is not definitive,
don’t be shy about adding your own reasons for doubt, and share them with your fellow
jurors.
DUI Task Force Officer
You establish on cross-examination that the arresting officer is on the DUI Task
Force and makes his living from ferreting out DUI drivers.
I remember when I got my first car when I was 17. It was a 1979 Toyota Celica
hatchback. I thought it was cool and unique. Then I began to notice after a few weeks or
so just how many Toyota Celica hatchback cares there were on the road – something I
had not noticed until I had one myself. Similarly, when I was in college, I was dating a
girl who had a Chow-Chow dog-those dogs that almost look like a miniature lion. I
began to notice other chow dogs, including one down the street from me that I hadn’t
noticed before. You see, we tend to notice the things we are looking for. When Officer
Jones is out patrolling every night, doesn’t it make sense that he is going to find what he
is looking for if all he is looking for is to make DUI arrests? That’s why you’re here, and
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why your role as a juror is to important. Unlike a police officer, it is your job to look for
reasonable doubt, not to look for guilt. I am not saying it is wrong for police officers to
be the out there looking for crimes being committed – we want our police officers to be
the suspicious type. But a police officer’s job is solely to determine if there is “probable
cause”, which is vastly different as you will see, from finding guilt “beyond a reasonable
doubt”. (Then use the chart to show levels of proof).
The arresting officer testifies that has made approximately 500 DUI arrests over
the last few years as a task force officer. You also establish that the battery of SFSTs is
83% accurate.
Officer Jones told you that he has arrested about 500 people over the last few
years for DUI. He also revealed to you on cross examination that the “tests” he gives to
determine if someone should be arrested are only 83% accurate.

That means that,

according to the State’s own evidence, only 83% of those 500 people were properly
arrested for DUI. 83% of 500 adds up to only 415. 85 people were wrongfully accused
of DUI by this officer, and Mr. Jones is one of them.

Slurred Speech
Each of us is unique, look at our fingers – no two fingerprints are alike. Look at
the person next to you, is he or she the same as you? Does she talk like you? Walk like
you? Drive like you? Officer Jones: because Mr. Smith didn’t talk like him, his speech
is impaired.
Breath Test
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Each of us is unique, look at our fingers- no two fingerprints are alike. Look at
the person next to you, is he or she the same as you? Does she talk like you? Walk like
you? Drive like you? How can we assume then, that our bodies absorb and eliminate
alcohol exactly the same? Haven’t we all heard of someone who can “hold their liquor”
better than another? What impact does the fact that Mr. Smith ate a full meal that night
have? Haven’t we all heard of someone who eats like a horse and never gains weight?
What evidence has the State presented to show that the test result in this case is accurate?
The State has failed to carry their burden in showing that Mr. Smith was in fact above the
legal limit that night.
Don’t you find it interesting that only ones who rely on breath tests are the police?
Are you familiar with the phrase “good enough for government work?” Why is it that
hospitals and scientist don’t use breath testing? You want to know the amount of alcohol
in a person’s blood? Take their blood and test it! Don’t give us this breath test with all
the things that can cause a high or false positive and then use some formula to convert it
to what the blood alcohol level should be. It may be good enough for government work,
but its not good enough to prove anything beyond a reasonable doubt.
I challenge the prosecutor at the beginning of this trial to present evidence that
one hospital, just one in the State of Georgia, let one the entire country, uses this
Intoxilyzer 5000. And they have failed. In the same way that a jury can infer that a
person who refuses to take the government’s test, I say that you can infer tat a
government that refuses to present any evidence of the accuracy and reliability of this
machine should not be allowed to ask you to infer that it is accurate or reliable.

DEFENSE OF DRINKING DRIVERS INSTITUTE
205 of 310

The State wants you to accept this Intoxilyzer 5000 result without telling you
anything about how the machine works. The intox operator says he doesn’t know
anything about it and the State has failed to bring in the Area Supervisor. Think about it.
They want to sell you a million dollar home on West Paces Ferry Road that looks good
from the outside – nice, big house, made of bricks, looks pretty substantial. But when
you ask to look inside, they tell you, “oh no, we don’t know anything about that”. Would
you buy it? Would you pay half a million dollars for it? Or would you just walk away?
They came here to sell you that house today and they don’t even have the keys to it.
Don’t buy it. Don’t buy any of it until the government does their job and presents you
with proof to satisfy you beyond a reasonable doubt.
Missing Witness / Suppressed Test
Do you remember when the Government stood up and said their lawyer
announced that the State rested? Do you remember thinking “Is that it?” Didn’t you
think they would have called the driver of the other vehicle or at least one of the
paramedics on the witness list that the judge read to you and asked if you knew those
witnesses during jury selection?
Lets examine what the government’s lawyer promised you that the State would
show at the beginning of this trial…
Prosecutor’s Role
The prosecutor wants you to make Mr. Smith a convicted criminal on this level of
evidence for the rest of his life. They want Mr. Smith on every application he might have
to fill out that asks the question “have you ever been convicted of a crime” to have to
answer that question “Yes”.
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The officer and the government’s lawyer only told you about the evidence that
was gathered that suggested that Mr. Smith is Guilty. It was not until we were able to
question him that he was forced to admit that not all of the evidence led to that
conclusion. A prosecutor’s role is to seek the truth, not simply to obtain a conviction.
Mr. Smith needs your help. We need your help in looking at all of the evidence, at the
lack of evidence, at the conflicts in the evidence.

Jury Charges
Nothing adds more to your credibility than to tell the jury about a principle of law
and then have the judge tell them the exact same thing. Choose a few important points of
law and argue them to the jurors. Remind the jurors that before they go into the jury
room to talk about whether the State has proven the case, the judge will instruct them on
the law they are to apply. Ask them to listen closely to what the judge says about
impaired driving ability, for example.
CONCLUSION
The above examples of closing argument in a DUI case are just a sample of
arguments that we have found to be successful.

Of course, not every example is

appropriate to every case, and certainly not for every lawyer who undertakes to defend a
DUI at trial. It is my hope that these examples will inspire DUI defense lawyers to apply
their creative abilities to opening statement and closing argument, and to recommit
themselves to finding new and different ways to persuade a jury that there is reasonable
doubt and that they should find the defendant not guilty
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I.

INTRODUCTION

This presentation was originally presented in Seattle in December of 2016. At that time, I had
exactly 100 days of sobriety under my belt. I did this “for the sake of science.” At least that’s
how this started. So, the following is the explanation I offered to the attendees nearly two years
ago about the preparation for this presentation. I have done a few supplemental experiments
since then.
Truth be told, I volunteered to do this. And so, while I may get up during the seminar and
complain about all the work I had to put into this and all the sacrifices that I had to make, I did
this to myself. And, I did this for one reason….so that the next time one of my clients asks me
what it’s like (to have an IID, SCRAM, or have to pee in a cup), I will have an answer for them.
You see, just like the influx of junk science that is used to convict our clients, the same shoddy
methods have been employed to monitor our clients post-conviction. And the biggest problem
with these accusations is that since they are post-conviction, our ability to challenge these results
is limited.
But how unreliable are these tests? How unreliable is EtG analysis? How easily do IIDs lock
you out? How susceptible are SCRAM devices to false positives? Can other substances throw a
UA off? Well, that is what I put to test. So, I subjected myself to several methods of testing
and/or monitoring and in order to do all of this correctly….I subjected myself to sobriety.
So, for the “sake of science” I quit drinking altogether. Not just cut way back, not just a few
here or there, I mean I remained 100% abstinent (but for one night). My last drink was August
29, 2016. That’s right, I quit before last Labor Day Weekend and before the college football
season. I then began submitting to weekly UA’s starting October 11, 2016 So, by the time of
my first urinalysis, I had 43 days of sobriety under my belt. I figured that this would be about as
low as my ETG had been in years. Over the next few weeks, I subjected myself to weekly UAs
and experimented with just about every known substance that can create false positives. I am
excited to share the results with all of you. In the late summer of 2017, in anticipation of this
presentation in Las Vegas, I decided to try a few of these experiments again and to try to some
new ones. I will share these results with you also.
And yes, I did install an ignition interlock in my car. Yes, I sat there for the whole freaking
installation. I went through the orientation. And worst of all, I blew into my car, over and over
again. And you can imagine, in our line of work, what a typical day of driving is like. 8:45 in
one court, 10:15 in another, back to the office, and then a 1:30 in your third court for the day, and
then back to the office. Ya, that’s a lot of blowing.
And yes, I did wear a SCRAM bracelet. I wore it to work, I wore it home, I wore it to the gym,
and I wore it to bed. And during that time, I tried and tried to throw the device off with
everything I could think of. I am excited to share these findings with you as well.
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II.

URINALYSIS and ETG TESTING

When I first started defending impaired drives, UAs were only good at one thing, catching the
pot smokers. Hell, the only way you could fail a UA for alcohol was to have a measurable blood
alcohol level at the time you peed into the cup. Look, any drunk can figure that one out. But
along comes EtG. The “magic bullet” of monitoring. This “biomarker” is produced by liver in
order to metabolize alcohol and more importantly, remains in our system for several days.
And while there is some sound science behind EtG, far too often, Courts and probation
departments rely upon these results as if it were the gospel. Yet significant research has shown
that it is possible that other substances, other than ethanol alcohol can elevate EtG. So, I put
some of them to the test and will share with you my findings. Remember, what I found is far
from scientific. No true experiment can be conducted with a sample size of one. Not even
NHTSA tries that. At best, they are anecdotal and might offer some guidance when encountered
with these lavish claims
What is EtG?
Ethyl glucuronide (EtG) is a metabolite of ethanol which is formed in the body
by glucuronidation1 following exposure to ethanol, usually from drinking alcoholic beverages. In
other words, EtG, or ethylglucuronide, is a byproduct of ethanol (alcohol that one drinks) and
glucuronide a common biological compound made in the liver that binds various toxins and
drugs in the body that allows them to be excreted in the urine. When someone drinks, even
relatively small amounts of alcohol, EtG is formed and can be detected in the urine.
EtG is used as a biomarker to test for ethanol use and to monitor to document alcohol abstinence
in situations where drinking is prohibited, such as by the military, in alcohol treatment programs,
in professional monitoring programs (health professionals, attorneys, airline pilots in recovery
from addictions), in schools, liver transplant clinics, or in recovering alcoholic patients. In
addition to its use to monitor abstinence and detect drinking EtG also has potential for
monitoring amount of alcohol use over time because it can be detected in hair and nails, though
the effectiveness of this has not yet been proven.

Glucuronidation is often involved in xenobiotic metabolism of substances such as drugs,
pollutants, bilirubin, androgens, estrogens, mineralocorticoids, glucocorticoids, fatty acidderivatives, retinoids,
and bile acids.
1
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When used properly, EtG testing is a reliable and accurate method of verifying abstinence from
alcohol use and of detecting alcoholic beverage consumption. EtG testing reveals alcohol use up
to three-and-a-half days from the time of the urine collection.
How is ETG Tested for in Urinalysis?
It is important to be sure that the drug testing occurs at a reputable and certified laboratory. Any
credible drug screening program will involve a two-step process. Initial (immunoassay) and
confirmatory (gas chromatography-mass spectrometry [GC-MS] or Liquid
Chromotography) testing are the methods most commonly utilized to test for drugs and other
biomarkers. Using a combination of both tests theoretically allows a high level of sensitivity and
specificity, meaning there should be an extremely low chance for false positives or false
negatives. Nearly all biological samples are tested in this fashion when looking for alcohol,
drugs and other biomarkers.
What is Immunoassay?
The immunoassay is performed first and is often used as a screening method. If the immunoassay
is negative, no further action is required, and the results are reported as negative. So, what is
immunoassay? Well, first here’s the technical definition:
An immunoassay is a biochemical test that measures the presence or concentration of
a macromolecule or a small molecule in a solution through the use of an antibody (usually) or
an antigen (sometimes). The molecule detected by the immunoassay is often referred to as an
"analyte" and is in many cases a protein, although it may be other kinds of molecules, of
different size and types, as long as the proper antibodies that have the adequate properties for the
assay are developed. Analytes in biological liquids such as serum or urine are frequently
measured using immunoassays for medical and research purposes.[1]
Immunoassays come in many different formats and variations. Immunoassays may be run in
multiple steps with reagents being added and washed away or separated at different points in the
assay. Multi-step assays are often called separation immunoassays or heterogeneous
immunoassays. Some immunoassays can be carried out simply by mixing the reagents and
sample and making a physical measurement. Such assays are called homogenous immunoassays
or less frequently non-separation immunoassays.
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The use of a calibrator is often employed in immunoassays. Calibrators are solutions that are
known to contain the analyte in question, and the concentration of that analyte is generally
known. Comparison of an assay's response to a real sample against the assay's response produced
by the calibrators makes it possible to interpret the signal strength in terms of the presence or
concentration of analyte in the sample.
Immunoassays rely on the ability of an antibody to recognize and bind a specific macromolecule
in what might be a complex mixture of macromolecules. In immunology the particular
macromolecule bound by an antibody is referred to as an antigen and the area on an antigen to
which the antibody binds is called an epitope.
In some cases, an immunoassay may use an antigen to detect for the presence of antibodies,
which recognize that antigen, in a solution. In other words, in some immunoassays, the analyte
may be an antibody rather than an antigen.
In addition to the binding of an antibody to its antigen, the other key feature of all immunoassays
is a means to produce a measurable signal in response to the binding. Most, though not all,
immunoassays involve chemically linking antibodies or antigens with some kind of detectable
label. A large number of labels exist in modern immunoassays, and they allow for detection
through different means. Many labels are detectable because they either emit radiation, produce a
color change in a solution, fluoresce under light, or because they can be induced to emit light.
Here’s a more succinct and plain language explanation:
Immunoassay is a chemical reaction between an agent and a reagent. The chemical reaction is
often made visible by the addition of other compounds sensitive to the same reaction. If you
own a pool or a hot tub, you use this technology all the time. The test strips you use to check
chlorine, pH, alkalinity, etc. all operate on the principle of immunoassay.
How Does GC-MS (Gas Chromatography Mass Spectrometry) Work?
If the sample is positive, an additional confirmatory GC-MS analysis is performed on a separate
portion the biological sample. The more specific GC/MS is used as a confirmatory test to
identify individual drug substances or metabolites and quantify the amount of the substance.
Confirmatory tests, such as GC-MS should be utilized prior to reporting positive drug test
results.
Gas chromatography–mass spectrometry (GC-MS) is an analytical method that combines the
features of gas-chromatography and mass spectrometry to identify different substances within a
test sample. Applications of GC-MS include drug detection, fire investigation, environmental
analysis, explosives investigation, and identification of unknown samples, including that of
material samples obtained from planet Mars during probe missions as early as the 1970s. GC-MS
can also be used in airport security to detect substances in luggage or on human beings.
Additionally, it can identify trace elements in materials that were previously thought to have
disintegrated beyond identification. Like liquid chromatography–mass spectrometry, it allows
analysis and detection even of tiny amounts of a substance.
GC-MS has been widely heralded as a "gold standard" for forensic substance identification
because it is used to perform a 100% specific test, which positively identifies the presence of a
particular substance. A nonspecific test merely indicates that any of several in a category of
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substances is present. Although a nonspecific test could statistically suggest the identity of the
substance, this could lead to false positive identification.
The GC-MS is composed of two major building blocks: the gas chromatograph and the mass
spectrometer. The gas chromatograph utilizes a capillary column which depends on the column's
dimensions (length, diameter, film thickness) as well as the phase properties (e.g. 5% phenyl
polysiloxane). The difference in the chemical properties between different molecules in a
mixture and their relative affinity for the stationary phase of the column will promote separation
of the molecules as the sample travels the length of the column. The molecules are retained by
the column and then elute (come off) from the column at different times (called the retention
time), and this allows the mass spectrometer downstream to capture, ionize, accelerate, deflect,
and detect the ionized molecules separately. The mass spectrometer does this by breaking each
molecule into ionized fragments and detecting these fragments using their mass-to-charge ratio.

GC-MS schematic
These two components, used together, allow a much finer degree of substance identification than
either unit used separately. It is not possible to make an accurate identification of a particular
molecule by gas chromatography or mass spectrometry alone. The mass spectrometry process
normally requires a very pure sample while gas chromatography using a traditional detector
(e.g. Flame ionization detector) cannot differentiate between multiple molecules that happen to
take the same amount of time to travel through the column (i.e. have the same retention time),
which results in two or more molecules that co-elute. Sometimes two different molecules can
also have a similar pattern of ionized fragments in a mass spectrometer (mass spectrum).
Combining the two processes reduces the possibility of error, as it is extremely unlikely that two
different molecules will behave in the same way in both a gas chromatograph and a mass
spectrometer. Therefore, when an identifying mass spectrum appears at a characteristic retention
time in a GC-MS analysis, it typically increases certainty that the analyte of interest is in the
sample.
In speaking with the lab that analyzed all my samples, we learned that the immunoassay method
is employed on all samples. If the sample comes back negative to for all screened substances,
the analysis is complete and the results are reported as negative. If, however, the immunoassay
screen tests positive for a substance, the sample is then re-tested using LC-MS. This test then
confirms the presence of the substance and can quantify it. Essentially, LC-MS will first
corroborate the immunoassay screen, and then determine the numeric value of that substance.
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Using one of my samples as an example, once the immunoassay showed the presence of
metabolized THC, my sample would then be re-tested using LC-MS. That test would then
confirm the presence of THC, and then differentiate THC from Carobxy-THC (non-psychoactive
metabolized) and then quantify the amounts of each substance in the sample. These results
would then be reported as ng/mL or nanograms per 100 milliliters of blood.
How Does LCMS (Liquid Chromatography Mass Spectrometry Work?
Liquid chromatography is a technique used to separate a sample into its individual parts. This
separation occurs based on the interactions of the sample with the mobile and stationary
phases. Because there are many stationary/mobile phase combinations that can be employed when
separating a mixture, there are several different types of chromatography that are classified based
on the physical states of those phases. Liquid-solid column chromatography, the most popular
chromatography technique and the one discussed here, features a liquid mobile phase which slowly
filters down through the solid stationary phase, bringing the separated components with it.
General Scheme
Components within a mixture are separated in a column based on each component's affinity for
the mobile phase. So, if the components are of different polarities and a mobile phase of a distinct
polarity is passed through the column, one component will migrate through the column faster than
the other. Because molecules of the same compound will generally move in groups, the compounds
are separated into distinct bands within the column. If the components being separated are colored,
their corresponding bands can be seen. Otherwise as in high performance liquid chromatography
(HPLC), the presence of the bands are detected using other instrumental analysis techniques such
as UV-VIS spectroscopy1. The following figure shows the migration of two components within a
mixture:
In the first step, the mixture of components sits atop the wet column. As the mobile phase passes
through the column, the two components begin to separate into bands. In this example, the red
component has a stronger affinity for the mobile phase while the blue component remains
relatively fixed in the stationary phase. As each component is eluted from the column, each can be
collected separately and analyzed by whatever method is favored. The relative polarities of these
two compounds are determined based on the polarities of the stationary and mobile phases. If this
experiment were done as normal phase chromatography, the red component would be less polar
than the blue component. On the other hand, this result yielded from reverse phase chromatography
would show that the red component is more polar than the blue component.
Column Chromatography
The stationary phase in column chromatography is most typically a fine adsorbent solid; a solid
that is able hold onto gas or liquid particles on its outer surface. The column typically used in
column chromatography looks similar to a Pasteur pipette (Pasteur pipettes are used as columns in
small scale column chromatography). The narrow exit of the column is first plugged with glass
wool or a porous plate in order to support the column packing material and keep it from escaping
the tube. Then the adsorbent solid (usually silica) is tightly packed into the glass tube to make the
separating column. The packing of the stationary phase into the glass column must be done

DEFENSE OF DRINKING DRIVERS INSTITUTE
217 of 310

carefully to create a uniform distribution of material. A uniform distribution of adsorbent is
important to minimize the presence of air bubbles and/or channels within the column. To finish
preparing the column, the solvent to be used as the mobile phase is passed through the dry column.
Then the column is said to be "wetted" and the column must remain wet throughout the entire
experiment. Once the column is correctly prepared, the sample to be separated is placed at the top
of the wet column. A photo of a packed separating column can be found in the links.
Components
Chromatography is effective because different components within a mixture are attracted to
the adsorbent surface of the stationary phase with varying degrees depending on each components
polarity and its unique structural characteristics, and also its interaction with the mobile phase. The
separation that is achieved using column chromatography is based on factors that are associated
with the sample. So, a component that is more attracted to the stationary phase will migrate down
the separating column at a slower rate than a component that has a higher affinity for the mobile
phase. Also, the efficacy of the separation is dependent on the nature of the adsorbent solid used
and the polarity of the mobile phase solvent.
Stationary Phase
The type of adsorbent material used as the stationary phase is vital for efficient separation of
components in a mixture. Several different solid may be employed. Adsorbent material can be
chosen based on particle size and activity of the solid. The activity of the adsorbent is represented
by its activity grade, which is a measure of an adsorbent's attraction for solutes in the sample
solution. The solids with the highest activity grading are those that are completely anhydrous.
Silica gel and alumina are among the most popular adsorbents used. Alumina caters well to
samples that that require specific conditions to adequately separate. However, the use of nonneutral stationary phases should be done with great caution, an increase or decrease of pH in the
alumina stationary phase may allow chemical reactions within the components of the mixture.
Silica gel, however, is less active than alumina and can generally be used as an all-around
adsorbent for most components in solution. Silica is also preferred because of its high sample
capacity, making it one of the most popular adsorbent materials.
Mobile Phase
The proper mobile phase must also be chosen for the best separation of the components in an
unknown mixture. This eluent will be chosen based on its polarity relative to the sample and
the stationary phase. With a strong polar adsorbent stationary phase like alumina, a polar solvent
used as the mobile phase will be adsorbed by the stationary phase, which may displace molecules
of sample in the mixture and may cause the sample components to elute vary quickly. This will
provide little separation of the sample, so it is best to start elution with a solvent of lower polarity
to elute the components that are weakly adsorbed to the stationary phase first. The solvent may also
be changed during separation in order to change the polarity and therefore elute the various
components separately in a more timely manner. This method is very similar to the gradient
method of separation used in High Performance Liquid Chromatography (HPLC).
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Types of Chromatography
•

•

•

Normal Phase Chromatography: The components in a mixture will elute at different
rates depending on each one's polarity relative to the next. When the column to be used for
the separation is more polar than the mobile phase, the experiment is said to be a normal
phase method. In normal phase chromatography, the stationary phase is polar, and so the
more polar solutes being separated will adhere more to the stationary adsorbent phase.
When the solvent or gradient of solvents is passed through the column, the less polar
components will be eluted faster than the more polar ones. The components can then be
collected separately, assuming adequate separation was achieved, in order of increasing
polarity. This method of chromatography is not unique to liquid-solid column
chromatography and is often used when performing High Performance Liquid
Chromatography (HPLC). Although HPLC is an example of liquid-liquid chromatography,
in which both the stationary and mobile phases are liquid, normal phase elution is achieved
by coating the solid adsorbent column with a polar liquid.
Reverse Phase Chromatography: In reverse phase chromatography, the polarities of the
mobile and stationary phases are opposite to what they were when performing normal
phase chromatography. Instead of choosing a non-polar mobile phase solvent, a polar
solvent wil be chosen. Or, if the experiment requires a solvent polarity gradient, the
gradient must be carried out with the most polar solvent first and the least polar solvent last
(reverse order of normal phase chromatography). Common polar solvents mixtures of
solvents include water, methanol, and acetonitrile. It is slightly more difficult and
expensive to obtain a column where the stationary phase is non polar, as all solid adsorbents
are polar by nature. The non polar stationary phase can be prepared by coating silanized
silica gel with a non polar liquid. Silanizing the silica gel reduces the silica gel's ability to
adsorb polar molecules. Common non polar liquid phases include silicone and various
hydrocarbons. An alternative to this type of column is used in HPLC, in which a bonded
liquid phase is used as the stationary phase. The less polar liquid is chemically bonded to
the polar silica gel in the column. So using reverse phase, the most polar compounds in the
sample solution will be eluted first, with the components following having decreasing
polarities.
Flash Chromatography: Because the elution rate of the mobile phase in regular column
chromatography as described above is controlled primarily by gravity, chromatographic
runs can potentially take a very long time to complete. Flash chromatography is a modified
method of column chromatography in which the mobile phase moves faster through the
column with the help of either pressurized air or a vacuum. A vacuum line is attached to
the bottom of the separating column, this pulls the mobile phase solvent, and the
components in the mobile phase, through the column at a faster rate than gravity does. A
figure of this set-up can be seen in the links section. Flash chromatography is powered by
compressed air or air pumps works by pushing the mobile phase through the column and
achieves faster flow rates of the mobile phase just as vacuum facilitated flash
chromatography does. For this method, a pressurized air line is attached to the top of the
separating column. It is for this reason that flash chromatography is also referred to as
medium pressure chromatography. An inert gas is used as to not interact with the mobile
or stationary phase or the component mixture. Nitrogen gas is commonly used for this
method of chromatography. Many instruments are available to perform flash
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chromatography as efficiently as possible: expensive columns, pumps, and flow
controllers. This maintains a constant and precise air pressure or vacuum to the column in
order to obtain steady flow rate of the mobile phase and favorable separation of the samples
in solution. However, less expensive alternatives are available, as flow controllers can be
made so that pressurized air can be used to facilitate flash chromatography.
By using the above apparatus, purchasing expensive air pumps can be avoided. This method is
useful to an extent. Since the flow rate of the pressurized gas is controlled manually by the flow
rate controller, it is more difficult to quantify the flow rate and keep that flow rate constant.
Instruments available for flash chromatography are able to set flow rates digitally and keep flow
rate constant.
Flash chromatography is similar to HPLC in that the mobile phase is moved through the column
by applying pressure to the solvent in order to achieve a quicker result. However, in flash
chromatography, only medium pressure is applied to the system within the solution. In HPLC,
pressures as high as 5000 psi can be applied in the column by high performance pumps.
Instrumentation
This schematic is of the basic instrumentation of a liquid-solid chromatograph. The solvent inlet
brings in the mobile phase which is then pumped through the inline solvent filter and passed
through the injection valve. This is where the mobile phase will mix with the injected sample. It
then gets passed through another filter and then passed through the column where the sample will
be separated into its components. The detector detects the separation of the analytes and the
recorder, or usually a computer will record this information. The sample then goes through a
backpressure filter and into waste.

A basic LC system consists of (a) a solvent inlet filter, (b) pump, (c) inline solvent filter, (d)
injection valve, (e) precolumn filter, (f) column, (g) detector, (h) recorder, (i) backpressure
regulator, and a (j) waste reservoir.
Advantages / Disadvantages
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Liquid-solid column chromatography is an effective separation technique when all appropriate
parameters and equipment are used. This method is especially effective when the compounds
within the mixture are colored, as this gives the scientist the ability to see the separation of the
bands for the components in the sample solution. Even if the bands are not visible, certain
components can be observed by other visualization methods. One method that may work for some
compounds is irradiation with ultraviolet light. This makes it relatively easy to collect samples one
after another. However, if the components within the solution are not visible by any of these
methods, it can be difficult to determine the efficacy of the separation that was performed. In this
case, separate collections from the column are taken at specified time intervals. Since the human
eye is the primary detector for this procedure, it is most effective when the bands of the distinct
compounds are visible.
Liquid-solid column chromatography is also a less expensive procedure than other methods of
separation (HPLC, GC, etc.). This is because the most basic forms of column chromatography do
not require the help of expensive machinery like high pressure solvent pumps used in HPLC. In
methods besides flash chromatography, the flow of the mobile phase, the detection of each
separation band, and the collection of each component, are all done manually by the scientist.
Although this introduces many potential instances of experimental error, this method of separation
can be very effective when done correctly. Also, the glass wear used for liquid-solid column
chromatography is relatively inexpensive and readily available in many laboratories. Burets are
commonly used as the separating column, which in many cases will work just as well as an
expensive pre-prepared column. For smaller scale chromatography, Pasteur pipettes are often used.
Flash chromatography has the potential to be more costly than the previous methods of separation,
especially when sophisticated air pumps and vacuum pumps are needed. When these pieces of
machinery are not needed, however, a vacuum line can be instead connected to an aspirator2 on a
water faucet. Also, home-made pressurized air flow controllers can be made as shown previously.
How Accurate is ETG Testing?
A disadvantage of the test is that because EtG can be detected in samples at very low levels, it
can also be positive after exposure to alcohol from non-beverage sources, or incidental exposure,
which can lead to false positives. The sources of possible exposure in the environment are
numerous and include alcohol in mouthwash, foods, over-the-counter medications, and even
from inhalation of alcohol from topical use. It is impossible with this biomarker to distinguish
small amounts of drinking from extraneous exposure to alcohol.
I put this to test. During the weeks that I was subjecting myself to regular UAs, I exposed
myself to rubbing alcohol, hand sanitizer, mouth wash, paint fumes and various other substances
to see if my EtG levels would change. The results might surprise you.
What are Acceptable Thresholds / Limits for ETG?
Three different test levels are commonly available:
§

100 ng/ml LC/MS/MS testing – This level of sensitivity is most commonly used to monitor
individuals for professional or clinical reasons, such as impaired health professionals. Testing
at this level will occasionally (about 1 non-negative in 500) pick up incidental exposure.
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§

§

250 ng/ml LC/MS/MS testing – This level of testing will detect about 97% of episodes of
alcohol use (as compared to 100 ng/ml testing). This level has a high enough cut-off to avoid
most incidental exposure.
500 ng/ml LC/MS/MS testing – This level of testing will detect about 90% of episodes of
alcohol use as compared to 100 ng/ml testing. This level is commonly used for routine
clinical and forensic applications as most “innocent positives” (that is, non-negative results
due to inadvertent alcohol exposure) occur below the 500 ng/ml level.

The UAs that I subjected myself to had all three levels reported. EtG can be detected by an assay
system at levels even below 100 ng/ml, but often a “margin of safety” is employed so that at 100
ng/ml labs are very certain that EtG is present, indicating even small amounts of drinking.
However, there have been some reports in the literature, as well as concern raised in legal cases,
that other sources of alcohol (e.g. mouthwash, hand sanitizer) might cause levels of EtG above
100 ng/ml to be detected in the urine. Although these situations are rare, and hard to replicate
under controlled conditions, in those instances where a higher level of certainty is needed
(forensic cases etc.) the clinician might want to use the 500 ng/ml cut-off.
In speaking with most treatment agencies, it appears that the 500 ng/ml cut-off is the most
commonly employed “level” of EtG that determines a positive vs. negative test result. It is very
important to know what standard is being employed by your probation departments or treatment
agencies. An agency which uses a threshold of less than 500 ng/ml is inviting error and testing
far below the industry standard.
Can an ETG Test Be Influenced by Substances Other than Ethanol Alcohol?
I tried and tried to throw the test off using all the urban legends out there. I tried hand sanitizer, I
tried rubbing alcohol, I tried more mouth wash than what any one human being should expose
themselves to. And nothing came of it. But I decided to do a little research to see if there were
any theories on how to beat EtG testing. This is what I found:
The only thing that's helped me is to dilute your urine. I use about 2500mg of creating 34 times a day. Take a multi vitamin a couple times, b vitamins for color due to drinking
about 3-4 gallons of water over 6-8 hrs. It’s not illegal to drink water.
I know for a fact that creatine will not cleanse, but cover up most things in your system
(all detox drinks consist of are creatine, vitamins, and gelatin) Have been in the
nutrition business for years. I take an 8-panel test and have passed the day after if you
have a beer or glass of wine, you should probably be ok. Any more than that and usually
time 36-60 hrs of sobriety and water. Take in to account your metabolism as well. I have
a high metabolism and low body fat.( now being on Probation and having a diluted
sample, you can argue against that. Can't pee on command/ and or in front of people so I
drank plenty of fluids to ensure this...) also milk thistle and dandelion root tea
or capsules both detox the liver, add a redline and some L-Arginine for increased blood
flow to speed your metabolism up. And there you go. Best thing to do is quit. Not worth
your kidneys hurting and stress being caused by our own stupidity. Good luck.
Diabolic, Aurora, Co.
Which of course led to this response:
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I absolutely love your reply to this judgmental asswipe....I for one, would like a straight
answer from someone about something that is proven to beat an ETG test. Does sticking
your finger up your ass and sticking it in your pee stream really work? Drinking creatine?
Pomegranate? Taking aspirin? What really works? I've yet to see something I can trust,
other than not drinking of course. Please respond only if you have something worth
hearing. Thanks.
Sloane, Indian Lake, NY.
But wait, there’s more.
If you’re wondering how to beat an EtG urine alcohol test, the best way is obvious - just
don’t drink. Some people suggest drinking loads of water after consuming alcohol will
flush out the system but this method is unreliable. The test can tell if your urine has been
diluted with excess water and if that happens, you fail.
It has also been suggested that taking a creatine supplement and Vitamin B will help
mask the fact that you attempted to dilute the urine sample.
There are very few helpful answers to how to pass an EtG test after drinking. It is
difficult if not impossible to do. Some people report passing it after 48-65 hours and
that’s after drinking lots of fluids and working out until you sweat profusely. Still there is
no guarantee. Of course, it does depend on how much you drank, but even a little bit of
alcohol can be spotted with an EtG urine test.
The test is so sensitive, it even detects traces of alcohol in common household products
you may have used, such as hand sanitizers, cough syrups, antiperspirants, laundry
detergents, and numerous others which can result in a false positive. That is one reason
why this test remains controversial in some areas.
EnkiVillage
The previous answers don't seem to understand what you're talking about or what they're
talking about; the rate of alcohol metabolism is definitely influenced by basic
metabolism, because a small amount is sweated out, breathed out, and processed by other
cells (via peroxisomes); the difference in alcohol metabolism rate between not moving
and running can be 5-10%. Not much, but not nothing. So far few studies have pinned
down a hard number.
But that doesn't have anything to do with EtG tests. EtG is like THC-COOH; they aren't
testing for the drug itself, they're testing for the metabolite that's stuck in your body's
processes for days after the drug is long gone. All that exercising will do is generate the
EtG a little faster and thus give you an hour or so less detection time at most.
Instead, the way to beat an EtG test is the same as the way to beat any urine test: Flush
thoroughly with loads of water and caffeine, supplement with powdered creatine and
vitamin B, exercise to sweat out what you can, even if it isn't much, and have a big meal
the morning of the test. The longer you have, the better: after 24 hours EtG is only
detectable in fairly heavy drinkers, and after 48 hours it's rarely detectable at all, despite
the marketing claims of 120 hours.
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Joshua Bowman.
The test's beatability (their spelling not mine) depends on the threshold the lab is using
(too low and people start testing positive for mouthwash, so you aren't beating the most
stringent tests) hydration (people will over-hydrate to dilute their pee, but they also test
for deliberate dilution so that's of limited effectiveness), alcohol consumed (you're much
more likely to get away with 1 beer than 12), and genetics (some people EtG much faster
than others). The window I found when I researched this was from 12 to 40 hours
depending on threshold. The 80 hr. claim is based on tests on detoxing alcoholics, which
is of course a joke.
Old Forrester
Pay careful attention to the attachments regarding several studies and publications which have
discussed the accuracy and reliability of EtG testing. But as is the case everywhere else in DUI
enforcement, sound science is likely being ignored by your treatment agencies or probation
departments.

III.

Transdermal Alcohol Detection and SCRAM

Transdermal alcohol monitoring is a technology that permits the detection of drinking by sensing
alcohol that passes through the skin as it is eliminated from the body. As part of the overall
monitoring system, alcohol measurements are sent from the transdermal monitoring device to
officials who supervise the offender. An advantage of transdermal monitoring over systems
involving periodic breath tests is that transdermal measurements are recorded twice each hour,
thus it is more difficult to avoid detection. Currently, two transdermal devices are being used in
the field to measure alcohol. One of these is the Secure Continuous Remote Alcohol Monitoring
(SCRAM) device produced by Alcohol Monitoring Systems (AMS). A second device is the
Transdermal Alcohol Detection device (TAD) from BI Incorporated (BI).1 The SCRAM device
has been in use longer and currently has much greater market penetration than the TAD.
Both devices are used as part of a larger monitoring system. Both systems consist of an ankle
bracelet that measures transdermal alcohol concentration (TAC), stores data, and uploads data to
a modem that transfers the data to computers maintained by the vendor. Data is used to create
reports and alerts that are sent to monitoring agencies’ designated case management staff. The
bracelets are designed to prevent removal by offenders or tampering with sensor functions.
Attempts to remove or tamper with the devices are detected and communicated to the vendor
when TAC data is uploaded. If data is not uploaded on schedule, the vendor notifies the
designated authorities. Both systems have Web sites that can be used by program staff to view
the offender’s data and keep track of equipment. The TAD and the SCRAM devices are available
with radio frequency (RF) technology. Consequently, they can also be used as house arrest
monitors by determining whether offenders are in their homes at designated times.
One percent of alcohol is lost through the skin as a gas. Transdermal alcohol-sensing methods
detect the gas phase of alcohol in the air just above the skin. The alcohol detected is measured as
TAC that parallels the more familiar BAC curves, but its curve is shifted later in time by 2-plus
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hours. Several methods have been used to estimate alcohol consumption by measurement of
TAC (reviewed in Marques & McKnight, 2007).
Currently, two transdermal devices are being used in the field to measure alcohol. One of these is
the SCRAM device produced by AMS. A second device is TAD from BI. The SCRAM device
has been in use longer and has a much greater market penetration than the TAD.
Both devices are used as parts of larger systems. Both systems consist of an ankle bracelet that
measures TAC and stores and uploads data to a modem that transfers the data to computers
maintained by the vendor. The data is used to create reports and alerts that are sent to the
designated case management staff in the monitoring agency. The bracelets are designed to
prevent removal by offenders or tampering with sensor functions. Attempts to remove or tamper
with the devices are detected and communicated to the vendor when TAC data is uploaded. If
data is not uploaded on schedule, the vendor notifies the designated authorities. Both systems
have Web sites that can be used by program staff to view the offender’s data and keep track of
equipment. The TAD and the SCRAM devices have RF-monitoring technology. Consequently,
they can be used as house arrest monitors to determine whether offenders are in their homes at
designated times.
The SCRAM System
SCRAM is manufactured by AMS. The device is about 20 years old with the first patent for
SCRAM filed in 1991. In 1993, the first operational prototype was produced, and a patent was
granted. In 2002, the first 100 preproduction SCRAM devices were introduced and beta testing
was initiated. In 2003, the first commercially available SCRAM devices were introduced.
In the United States, AMS reports that the SCRAM device (see Figure 1) is reportedly being
used in 46 States. AMS works with more than 200 service providers in more than 1,800 courts
and agencies around the United States. Of 9,100 offenders who were monitored using the
SCRAM device from 2004 to 2009, 75 percent were considered compliant (no alcohol use or
tampering occurred). How noncompliance was treated by the various courts and probation and
parole agencies has not been thoroughly documented.

DEFENSE OF DRINKING DRIVERS INSTITUTE
225 of 310

The SCRAM device has changed over time. The original SCRAM device contained alcohol
sensing, data storage, communication, and battery power in two cup-like modules, one on each
side of the ankle. The second-generation SCRAM2 device preserves the functionality of the
original in a smaller, lighter bracelet with a single module. Since its development, the SCRAM2
device was further updated to include RF technology that allows it to function as a house arrest
monitor capable of tracking times when the offender is within a given distance of the home. The
RF feature can be turned off for offenders not under house arrest. It can be turned on and off
remotely as an offender’s house arrest status changes.
SCRAM devices use a fuel cell to measure alcohol in insensible perspiration and determine a
TAC. The TAC data is stored on the device. The original SCRAM device took TAC samples
once every 60 minutes unless TAC was detected, in which case samples were taken every 30
minutes until the TAC readings dropped under .02. They also record temperature and skin
reflectance using infrared (IR) light to provide data that detects attempts at tampering. Attempts
to remove the bracelet by unlocking it or cutting it are also recorded. When the security features
detect removal or tampering, an alert is sent to the monitoring provider.
The AMS device automatically transfers the information stored on the ankle bracelet via modem
to a secure Web server. The modem also serves as the base station for RF monitoring. The
modem and bracelet are normally programmed to transfer data once a day at a time when the
offender is likely to be home and near the modem (e.g., in the middle of the night). The modem
requires a landline telephone line, so offenders may be required to have daily access to a landline
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telephone. There is currently no system to upload data via a cellular telephone; however, such a
system is in development.5 Offenders without access to landline telephones may upload data by
The SCRAM (Secure Continuous Remote Alcohol Monitor) is made by AMS (Alcohol
Monitoring Systems), a corporation located in Highlands Ranch CO. AMS began development
of the SCRAM in 1991, and since have spent more than 14 Million in the development of the
device. The SCRAM was first introduced in 2003, and as of this writing, it is used in 44 states.
A detailed explanation of the science of SCRAM is beyond the scope of this presentation, but the
basic science is explained elsewhere in these materials. The primary focus of this presentation is
to explore the various defenses, and there are many, that may be raised in the typical SCRAM
violation.
While worn on the ankle, the SCRAM monitors three things: the TAC (Transdermal Alcohol
Content), the wearer’s temperature, and the IR signal, which is basically the means by which the
device monitors the distance of the device from the wearer’s skin.
To best understand how to defend a SCRAM case, it is essential to understand exactly how a
violation is established. Graphically, the “violation-confirmation” process is as follows:
Violation/Confirmation Process:
1. Positive findings are reported to AMS
2. Data is analyzed by AMS as follows:
a. If the answer to all of the following is “YES” then drinking is suspected:
� Did TAC level begin at 0.00?
� Was the absorption rate less than .05% p/h?
� Was a peak value established?
� Was the burn rate <.15% p/h?
� Is an obstruction suspected?
3. If drinking is suspected, then there is a meeting at AMS to confirm the violation.
4. If drinking is confirmed, a report is written.
5. The suspect is then confronted for their explanation.
6. A violation report is sent to the court.
7. A hearing is held.
Possible Defenses at the SCRAM Hearing
While the court often would take SCRAM readings as the gospel, truth has shown us that there
can be several challenges to positive readings. Here is a brief list and explanation of some of the
possible challenges to a SCRAM violation report.
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1. Sweat/Blood Partition Ration – like breath testing, SCRAM testing is an indirect testing
method. However, SCRAM testing is considerably less direct than breath testing because the
results obtained are twice removed from blood. With SCRAM testing, the alcohol in the sweat
itself is not directly measured. Instead, the SCRAM device captures the gas just above the skin
and tests this gas using a fuel cell for the presence and amount of alcohol. A largely unknown
formula is then used by AMS to convert this gas-ethanol measurement into a blood-ethanol
measurement. Because it is indirect, like breath testing there are a variety of factors that can
impact the amount of alcohol present both in the sweat, but perhaps more importantly, the
amount of alcohol in the gas above the skin.
Much research has been performed and written about relative to the breath/blood partition ratio.
By comparison, relatively little research has been done to establish the partition ratios involved
with SCRAM testing. Consequently, it cannot be said that there is agreement in the relevant
scientific community (whatever that is for SCRAM) that a particular partition ratio applies for a
given percentage of the human population. It would appear therefore that considerable research
is needed before SCRAM testing reaches the level of forensic reliability possessed even by
breath test results. See the attached literature survey and supplemental materials for a further
explanation of this concept as it applies to both breath and sweat testing.
2. Non-Specificity for Ethanol – The SCRAM device uses a fuel cell to measure the amount of
alcohol present in the gas above the skin. The trouble here of course is that fuel cells are not
specific for beverage alcohol. There is also a question that ought to be raised relative to the
maintenance and calibration of these devices. “Fuel cells change in sensitivity as they age, which
may require more frequent recalibration than some other types of detectors, depending on how
the signal is analyzed.
Fuel cells are relatively specific for ethyl alcohol. Fuel cells can potentially respond to other
alcohols such as methyl-, isopropyl-, and n-propyl alcohol and to acetaldehyde. All of these
compounds appear endogenously in insignificant breath concentrations and are far more
intoxicating than ethyl alcohol when ingested.” Garriott, Medical Legal Aspects of Alcohol, 4th
Ed. (Lawyers & Judges Publishing Company).
3. Daubert - Skin Variability and General Unreliability – A related question arises based on
the fact that the thickness and location of the skin can impact the manner, speed and
concentration of the alcohol that actually passes out of the body through the skin. This is one
reason that the results of sweat testing should only be used qualitatively, and should not be used
as a quantitative measure. Because these factors have not yet been subjected to an appropriate
level of scientific scrutiny, one may argue that SCRAM doesn’t satisfy Daubert. (Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993)). In Daubert, the Supreme Court held
that federal trial judges are the “gatekeepers” of scientific evidence. Under the Daubert standard
trial judges must evaluate proffered scientific evidence to determine whether it is both “relevant”
and “reliable”, a two-pronged test of admissibility. Relative to the alleged SCRAM violation, the
questions are: does SCRAM have a known or potential error rate? Is it subject to “empirical
testing,” meaning is the SCRAM falsifiable, refutable, and testable? (Is it subject to false 3
positives)? Is SCRAM generally accepted by a relevant scientific community? Has SCRAM
been subjected to peer review and publication?
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4. Crawford – Decision Made in Secret – While Daubert essentially raises the question of
reliability, Crawford raises the Constitutional issue of confrontation. As can be seen from the
above explanation of the verification process, once the data appears to support a possible
“drinking event”, the data is sent to AMS in Colorado, where a panel reviews the data to
determine if this “drinking event” conclusion can be confirmed. If this “secret panel” determines
that the data does support the conclusion, then a report is generated. This is the final report that
will be used by the state in a court violation proceeding. The person who testifies at this hearing
will therefore not have any personal knowledge of the “meeting” that took place and can only
reiterate the conclusions drawn. By way of analogy, this would be akin to a grand jury deciding
the reliability of the scientific evidence presented at trial, and the conclusions to be drawn from
this evidence. Their “verdict,” i.e., that drinking occurred, is then sent to the judge on a “verdict
form” (AMS report) that contains their conclusions and the reasons for their conclusions. The
specific criteria used to make the drinking no-drinking determination, (the “jury instructions”)
are only partially known to the court and/or the parties, and there is no record, meaning no
transcript, that can be reviewed at the hearing to evaluate this conclusion that a drinking event
has occurred.
Because of this, the advocacy that takes place on a SCRAM violation is really more like an
appellate argument than an adversarial hearing, where the judge is making a determination
relative to the jury’s determination without the benefit of an actual written record. This of course
is completely contrary to the case of Crawford vs. Washington, 541 U.S. 36 (2004). As should be
well-known, Crawford, overruled nearly a quarter-century of precedent, and re-invigorated the
constitutional right of confrontation, creating a per se bar to out-of-court statements that are
“testimonial” in nature when the defendant has no opportunity to cross-examine. The majority
opinion, written by Justice Scalia, traced the origins of the Sixth Amendment’s Confrontation
Clause and concluded that the Constitution’s Framers sought to avoid a civil law practice in
which judicial officers conducted examinations outside of court and then introduced those
statements at trial. The Framers included the Confrontation Clause to ensure that criminal
defendants would face their accusers. Nevertheless, this is exactly what happens in a SCRAM
case where an examination takes place outside the courtroom, and the state seeks to admit only
the conclusions drawn from these out-of-court examinations.
5. Due Process/Delay – This topic is covered in detail in the attached Justice Delayed is Justice
Denied: Due Process Violations in SCRAM Cases, DWI Journal: Law & Science, Vol. 21, No. 4
(April 2006).
6. Lack of Discovery/Source Code – It is often difficult to obtain sufficient information to
evaluate the state’s claim that a SCRAM violation has occurred. Depending on your jurisdiction,
it may be necessary to file a motion and obtain a discovery order before sufficient discovery will
be released. Attached below is a sample discovery letter that may be modified and used to begin
the discovery process.

IV.

Ignition Interlock Devices

An ignition interlock device or breath alcohol ignition interlock device (IID and BAIID) is
a breathalyzer for an individual's vehicle. It requires the driver to blow into a mouthpiece on the
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device before starting the vehicle. If the resultant breath-alcohol concentration analyzed result is
greater than the programmed blood alcohol concentration (which varies between countries), the
device prevents the engine from being started.[1]
An ignition interlock interrupts the signal from the ignition to the starter until a valid breath
sample is provided that meets minimal alcohol guidelines in that state. At that point, the vehicle
can be started as normal. At random times after the engine has been started, the IID will require
another breath sample. The purpose of this is to prevent someone other than the driver from
providing a breath sample. If the breath sample isn't provided, or the sample exceeds the ignition
interlock's preset blood alcohol level, the device will log the event, warn the driver, and then start
up an alarm (e.g., lights flashing, horn honking) until the ignition is turned off, or a clean breath
sample has been provided. A common misconception is that interlock devices will simply turn
off the engine if alcohol is detected; this would, however, create an unsafe driving situation and
expose interlock manufacturers to considerable liability.
The first performance based interlocks were developed by Borg-Warner Corp. (now
BorgWarner, Inc.), in 1969. In 1981, Jeffrey Feit, a student in New Jersey, placed in a statewide
innovation contest with a primitive schematic of a breathalyzer based interlock device. Alcoholsensing devices became the standard through the 1980s. They employed semiconductor
(nonspecific) alcohol sensors. Semiconductor-type (Taguchi) interlocks were sturdy and got the
field moving, but did not hold calibration very well, were sensitive to altitude variation and
reacted positively to non-alcohol sources. Commercialization and more widespread adoption of
the device was delayed pending improvement of systems for preventing circumvention. By the
early 1990s, the industry began to produce “second generation” interlocks with reliable and
accurate fuel cell sensors.
Modern ignition interlock devices use an ethanol-specific fuel cell for a sensor. A fuel cell sensor
is an electrochemical device in which alcohol undergoes a chemical oxidation reaction at a
catalytic electrode surface (platinum) to generate an electric current. This current is then
measured and converted to an alcohol equivalent reading. Although fuel cell technology is not as
accurate or reliable as infrared spectroscopy technology used in evidentiary breathalyzers, they
are cheaper and tend to be more specific for alcohol.
The devices keep a record of the activity on the device and the interlocked vehicle's electrical
system. This record, or log, is printed out or downloaded each time the device's sensors are
calibrated, commonly at 30-, 60-, or 90-day intervals. Authorities may require periodic review of
the log. If violations are detected, then additional sanctions can be implemented.
Periodic calibration is performed using either a pressurized alcohol–gas mixture at a known
alcohol concentration, or with an alcohol wet bath arrangement that contains a known alcohol
solution. The offender generally pays the costs of installation, maintenance, and calibration. On
average, ignition interlock devices are about $70–150 to install and about $60–80 per month for
monitoring and calibration.

DEFENSE OF DRINKING DRIVERS INSTITUTE
230 of 310

Many countries are requiring the ignition interlock as a condition for drivers convicted of driving
under the influence, especially repeat offenders. Most U.S. states now permit judges to order the
installation of an IID as a condition of probation; for repeat offenders, and for first offenders in
some states, installation may be mandated by law. Mothers Against Drunk Driving have
campaigned for mandatory IID installation for all first offenders. Some politicians
in Sweden,[3] Japan, Canada, the U.S., and other countries have called for such devices to be
installed as standard equipment in all motor vehicles sold
How a Fuel Cell Works.
A fuel cell is a device that converts the chemical energy from a fuel into electricity through a
chemical reaction of positively charged hydrogen ions with oxygen or another oxidizing
agent. Fuel cells are different from batteries in requiring a continuous source of fuel and oxygen
or air to sustain the chemical reaction, whereas in a battery the chemicals present in the battery
react with each other to generate an electromotive force (emf). Fuel cells can produce electricity
continuously for if these inputs are supplied.
A brief history of fuel cells and their creation would include:
In the early 1800's a British scientist discovered the fuel cell effect. He immersed two
platinum electrodes in sulfuric acid electrolyte and supplied hydrogen at one electrode
and oxygen at the other. The resulting reaction created a current flow between the
electrodes. There was no practical application of fuel cells at that time because of high
cost and technological problems. In the 1960s, researchers at the University of Vienna
demonstrated a fuel cell that was specific for alcohol. This evolved into the present-day
cell used in all fuel cell-based breath alcohol measurement instruments.
In its simplest form, the alcohol fuel cell consists of a porous, chemically inert layer
coated on both sides with finely divided platinum oxide (called platinum black). The
manufacturer impregnates the porous layer with an acidic electrolyte solution, and applies
platinum wire electrical connections to the platinum black surfaces. The manufacturer
mounts the entire assembly in a case, which also includes a gas inlet that allows a breath
sample to be introduced. Various manufacturers employ numerous proprietary nuances in
their construction. The basic configuration, however, follows that described above and
illustrated above.
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The chemical reaction that takes place in an alcohol fuel cell converts alcohol to acetic
acid. In the process, this conversion produces a fixed number free electrons per molecule
of alcohol. This reaction takes place on the upper surface of the fuel cell. H+ ions are
freed in the process, and migrate to the lower surface of the cell, where they combine
with atmospheric oxygen to form water, consuming one electron per H+ ion in the
process. Thus, the upper surface has an excess of electrons, and the lower surface has a
corresponding deficiency of electrons. If you connect the two surfaces electrically, a
current flows through this external circuit to neutralize the charge. This current is a direct
indication of the amount of alcohol consumed by the fuel cell. By measuring the amount
of current, you can determine the amount of alcohol in the sample.
The first fuel cells were invented in 1838. The first commercial use of fuel cells came more than
a century later in NASA space programs to generate power for satellites and space capsules.
Since then, fuel cells have been used in many other applications. Fuel cells are used for primary
and backup power for commercial, industrial and residential buildings and in remote or
inaccessible areas. They are also used to power fuel cell vehicles, including forklifts,
automobiles, buses, boats, motorcycles and submarines.
A “Technical” Explanation of Fuel Cells.
There are many types of fuel cells, but they all consist of an anode, a cathode, and
an electrolyte that allows positively charged hydrogen ions (or protons) to move between the two
sides of the fuel cell. The anode and cathode contain catalysts that cause the fuel to undergo
oxidation reactions that generate positively charged hydrogen ions and electrons. The hydrogen
ions are drawn through the electrolyte after the reaction. At the same time, electrons are drawn
from the anode to the cathode through an external circuit, producing direct current electricity. At
the cathode, hydrogen ions, electrons, and oxygen react to form water. As the main difference
among fuel cell types is the electrolyte, fuel cells are classified by the type of electrolyte they use
and by the difference in startup time ranging from 1 second for proton exchange membrane fuel
cells (PEM fuel cells, or PEMFC) to 10 minutes for solid oxide fuel cells (SOFC). Individual
fuel cells produce relatively small electrical potentials, about 0.7 volts, so cells are "stacked", or
placed in series, to create sufficient voltage to meet an application's requirements. In addition to
electricity, fuel cells produce water, heat and, depending on the fuel source, very small amounts
of nitrogen dioxide and other emissions. The energy efficiency of a fuel cell is generally between
40–60%, or up to 85% efficient in cogeneration if waste heat is captured for use.
Redox (short for reduction–oxidation reaction) is a chemical reaction in which the oxidation
states of atoms are changed. Any such reaction involves both a reduction process and a
complementary oxidation process, two key concepts involved with electron
transfer processes. Redox reactions include all chemical reactions in which atoms have
their oxidation state changed; in general, redox reactions involve the transfer
of electrons between chemical species. The chemical species from which the electron is stripped
is said to have been oxidized, while the chemical species to which the electron is added is said to
have been reduced. It can be explained in simple terms:
•

Oxidation is the loss of electrons or an increase in oxidation state by a molecule, atom,
or ion.
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•

Reduction is the gain of electrons or a decrease in oxidation state by a molecule, atom, or
ion.

As an example, during the combustion of wood, oxygen from the air is reduced, transferring
electrons from the carbon. Although oxidation reactions are commonly associated with the
formation of oxides from oxygen molecules, oxygen is not necessarily included in such
reactions, as other chemical species can serve the same function.
The reaction can occur relatively slowly, as in the case of rust, or more quickly, as in the case
of fire. There are simple redox processes, such as the oxidation of carbon to yield carbon
dioxide (CO2) or the reduction of carbon by hydrogen to yield methane (CH4), and more
complex processes such as the oxidation of glucose (C6H12O6) in the human body.
"Redox" is a combination of "reduction" and "oxidation".
The word oxidation originally implied reaction with oxygen to form an oxide, since
dioxygen (O2 (g)) was historically the first recognized oxidizing agent. Later, the term was
expanded to encompass oxygen-like substances that accomplished parallel chemical reactions.
Ultimately, the meaning was generalized to include all processes involving loss of electrons.
The word reduction originally referred to the loss in weight upon heating a metallic ore such as
a metal oxide to extract the metal. In other words, ore was "reduced" to metal. Antoine
Lavoisier (1743–1794) showed that this loss of weight was due to the loss of oxygen as a gas.
Later, scientists realized that the metal atom gains electrons in this process. The meaning
of reduction then became generalized to include all processes involving gain of electrons. Even
though "reduction" seems counter-intuitive when speaking of the gain of electrons, it might help
to think of reduction as the loss of oxygen, which was its historical meaning. Since electrons are
negatively charged, it is also helpful to think of this as reduction in electrical charge.
The electrochemist John Bockris has used the words electronation and deelectronation to
describe reduction and oxidation processes respectively when they occur at electrodes.[3] These
words are analogous to protonation and deprotonation, but they have not been widely adopted by
chemists.
The term "hydrogenation" could be used instead of reduction, since hydrogen is the reducing
agent in a large number of reactions, especially in organic chemistry and biochemistry. But,
unlike oxidation, which has been generalized beyond its root element, hydrogenation has
maintained its specific connection to reactions that add hydrogen to another substance (e.g., the
hydrogenation of unsaturated fats into saturated fats, R−CH=CH−R + H2 → R−CH2−CH2−R).
The word "redox" was first used in 1928.
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Some diagrams of ethanol specific fuel cells:

Early methods of analyzing the fuel cell output measured the peak rate of reaction and were
limited in their ability to deal with the reduced rate of the alcohol oxidation when a series of
positive samples were provided in succession.
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Current patented methods used for analyzing the output of the cell have solved this problem in
that they measure the amount of current generated from the alcohol oxidization reaction as
opposed to the rate at which the current was generated. By using this method, the same fuel cell
produces results that do not significantly degrade with use and remain within calibration for
extended periods of time.
A Simpler Explanation of Fuel Cells.
A fuel cell is a device that generates electricity by a chemical reaction. Every fuel cell has two
electrodes called, respectively, the anode and cathode. The reactions that produce electricity take
place at the electrodes.
Every fuel cell also has an electrolyte, which carries electrically charged particles from one
electrode to the other, and a catalyst, which speeds the reactions at the electrodes. Hydrogen is
the basic fuel, but fuel cells also require oxygen. One great appeal of fuel cells is that they
generate electricity with very little pollution–much of the hydrogen and oxygen used in
generating electricity ultimately combine to form a harmless byproduct, namely water. Fuel cell
have been used to power spacecrafts dating back to the Mercury program in the early 1960’s.
One detail of terminology: a single fuel cell generates a tiny amount of direct current (DC)
electricity. In practice, many fuel cells are usually assembled into a stack. Cell or stack, the
principles are the same. However, in alcohol measurement, only a small amount of electricity is
needed. Consequently, ignition interlocks and many portable breath tests use a single fuel cell.
The purpose of a fuel cell is to produce an electrical current that can be directed outside the cell
to do work, or in the case of an IID, just to be measured. Because of the way electricity behaves,
this current returns to the fuel cell, completing an electrical circuit. The chemical reactions that
produce this current are the key to how a fuel cell works.
There are several kinds of fuel cells, and each operates a bit differently. But in general terms,
hydrogen atoms enter a fuel cell at the anode where a chemical reaction strips them of their
electrons. The hydrogen atoms are now "ionized," and carry a positive electrical charge. The
negatively charged electrons provide the current through wires to do work. If alternating current
(AC) is needed, the DC output of the fuel cell must be routed through a conversion device called
an inverter.
Oxygen enters the fuel cell at the cathode and, in some cell types it there combines with electrons
returning from the electrical circuit and hydrogen ions that have traveled through the electrolyte
from the anode. In other cell types, the oxygen picks up electrons and then travels through the
electrolyte to the anode, where it combines with hydrogen ions.
The electrolyte plays a key role. It must permit only the appropriate ions to pass between the
anode and cathode. If free electrons or other substances could travel through the electrolyte, they
would disrupt the chemical reaction.
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Whether they combine at anode or cathode, together hydrogen and oxygen form water, which
drains from the cell. As long as a fuel cell is supplied with hydrogen and oxygen, it will generate
electricity.
Even better, since fuel cells create electricity chemically, rather than by combustion, they are not
subject to the thermodynamic laws that limit a conventional power plant (see "Carnot Limit" in
the glossary). Therefore, fuel cells are more efficient in extracting energy from a fuel. Waste heat
from some cells can also be harnessed, boosting system efficiency still further.
Operating a Car with an IID.
There are several phases to operating a car equipped with an ignition interlock device. How do I
know? Because I put one in my car….for two months. I drove it every day. I took it to court. I
took it to school with my kids in the back seat. So, this is not just from some interlock
company’s literature, this is from real life experience.
Initial Test
To take the test, the driver simply delivers a breath sample into the device. If the sample is good,
then the vehicle will start as usual. If alcohol is detected, the driver must wait before testing
again. The first tie alcohol is detected, the wait time is a few minutes, but if subsequent tests are
failed the driver is locked out for increasingly longer periods.
In my case, my car had an automatic ignition or push button start. After hitting the start button
one time, the car would power up, as would the interlock. A short time later it would request a
sample. If the sample passed, the interlock would alert me of that and then you hit the start
button one more time and the car started. In more traditional ignitions, the driver would turn the
key to the on position and power the car up. The interlock would then power up and ask for a
sample. Once a valid and clean sample is provided, the driver can tur the key to start position to
start the car. If a driver tries to start the car by turning the key to the start position, the ignition
would not work.
Rolling Re-Test
Most states, including Washington, require that ignition interlock users perform random re-tests
while driving the vehicle. At certain times while on the road the device will beep, signaling the
driver to deliver a breath sample. If alcohol is detected, the ignition interlock will not turn the
engine off while the vehicle is in motion. Usually it will signal the driver to stop by blowing the
horn and flashing the lights.
The rolling re-test ensures that a driver does not consume alcohol after performing the initial
breath test or in the alternative, prevents another individual from providing a sample in order to
get the car started.
The data received from all breath samples are sent to the monitoring authority which ordered
installation of the device. Depending on the jurisdiction, the data will be sent immediately via
wireless technology, or once a month after being downloaded during the regular service
appointment.

DEFENSE OF DRINKING DRIVERS INSTITUTE
236 of 310

My experience with the rolling re-test was that the first would occur about 4 to 5 minutes after
the car is started. Which means on a cold day, running out to the driveway, starting the car and
letting it run for a few minutes in the morning why you finish your coffee, is not a good idea.
When a re-test is required the interlock beeps in such a way that there is no missing it. Even
with my stereo cranked up, I heard the interlock go off.
If you like to lean on your center console, or sit reclined in your car, it becomes more difficult to
expel enough air to satisfy a re-test. In the event you do not supply a sufficient sample, the
device will alert you and ask for another sample. The rolling re-tests occur at random times. But
if one were to take a 4 hour drive it would safe to assume you would blow about 12-15 times
during that trip.
False Positives and What the Interlock Companies Say. Also, What I Have to Say About It.
Like all fuel cell devices, their lack of specificity, can lead to false positives. All of us have had
clients who complained about a litany of problems. Are IIDs susceptible to false positives?
Well, according to one interlock provider, where is what they say:
Here is a collection of the some of the most common myths about ignition interlock devices that
our specialists hear:
1. Ignition Interlock Devices Drain Batteries.
The SSI 20/20 & SSI 20/30 draw less than 1/4 of one amp when not in operation and they draw
½ half of one amp when they are preparing for a test. This is minimal drain on the battery of a
properly functioning vehicle electrical system. The Ignition Interlock will not drain the battery to
the point where it will not start unless the vehicle is not started for approximately 10 consecutive
days. This period will be shorter if the electrical system is not functioning properly such as poor
alternator output or dead cells in the vehicle battery. These symptoms are common in vehicles 5
years old and older. In such a case, the vehicle would have battery problems with or without an
ignition interlock device. Just as tires on a car wear out with use, so do batteries and alternators
and they are considered standard maintenance items for proper vehicle upkeep.
We encourage [our] clients to start their vehicles on a regular basis so they maintain a charged
battery. Keep in mind, the court/DMV order states the unit should be installed in the vehicle
most often used. If the car sits unused for extended periods of time, the client may be driving
another vehicle that is not equipped with an ignition interlock.
I had no issues with my battery during the time the IID was in the car. It was mid fall, so it was
getting cold at night, but there was no issues.
2. Spicy or Mexican Foods Can Give Me A False Positive Ignition Interlock Result
In some cases, spicy foods, when mixed with the HCL in the stomach creates a gas called
methane. With the non-alcohol specific devices, the methane gas will create a false positive
because the sensor reacts to the hydrocarbons. Anti-acids and water will usually relieve the
situation. This phenomenon doesn’t occur with the alcohol specific ignition interlock. [our
device] ONLY utilizes alcohol specific, Fuel Cell technology.
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I tried this a few times with Mexican, Thai and Vietnamese food. I did not experience any issues
with the IID after eating relatively spicy meals. Granted, I’m sure that many would like their
food even spicier so my experience does not necessarily dispel this rumor.
3. Cigarette smoke and snuff Can Give Me A False Positive Ignition Interlock Result
[Our] clients are instructed to always take a few deep breaths before blowing into the unit if they
are smokers. Cigarette smoke does not affect the alcohol specific ignition interlock however;
smoke should never be blown into any unit.
I’m a chewer, unfortunately. I know on a few occasions, I did have a chew in my mouth when
providing samples. I had no issues with the IID. As for cigarette smoke, I cannot speak as I did
not experiment with this.
4. Gasoline at the service station Can Give Me A False Positive Ignition Interlock Result
Normal refueling at the gas station will NOT create a failure. Gasoline in high concentration will
not register enough to be a fail on an alcohol specific ignition interlock.
Tanked up numerous times and never had an issue. Also, did not huff gas while at the station.
5. Perfume, hairspray, after-shave colognes, Can Give Me A False Positive Ignition
Interlock Result
Most perfumes and colognes contain alcohol but the ignition interlock will not react to it in
heavy concentrations.
Hard to experiment with this as I did not really feel like bathing myself in a scent not normally
used, and subjecting the rest of the public to his for the sake of science.
6. Mouthwash/Mouthspray Can Give Me A False Positive Ignition Interlock Result
Mouthwash and sprays usually contain up to 30% alcohol and will react as alcohol in all ignition
interlock devices. Non-alcohol mouthwash is available and all ignition interlock users should use
this mouthwash. The alcohol concentration level can register as high as.250 but will immediately
dissipate within a fifteen (15) minute timeframe due to being mouth alcohol only or quicker if
the mouth is rinsed with water. [Our] clients are always instructed to rinse their mouths out with
water before each and every test.
This is absolutely true if: (1) you use an alcohol based mouth wash, and; (2) you use it within 10
to 15 minutes of having to supply a sample. If you were to attempt to provide a sample
immediately after using mouthwash, you could completely overload the fuel cell.
7. Chocolate mints, Altoids, Dentyne and other gums Can Give Me A False Positive
Ignition Interlock Result
Alcohol filled chocolates will register a fail; however, the alcohol in the chocolate will dissipate
in 3 minutes.
Only experimented with Altoids and did not have any issues.
8. Cinnamon Rolls and Donuts Can Give Me A False Positive Ignition Interlock Result
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The sugar and the active yeast can combine to create a low level alcohol fail some of the time.
However, as with cigarette smoke or mouthwash, a second test will indicate a drop or a
completely clean test. Rinsing the mouth with water after eating and before blowing into the
device will eliminate a fail. [Our] clients should ALWAYS rinse their mouth with water before
taking a test.
Tried to get a false positive, was not able to achieve one.
9. The Ignition Interlock just aborts and I can’t start my vehicle.
The majority of all aborts are caused by improperly blowing into the SSI 20/20 & SSI 20/30. If
the aborting continues, the client should always call the [provider] for a solution.
10. My friend or girlfriend was drinking and they were the one who blew a fail
The defendant is informed that they are responsible for all tests recorded on the vehicle’s ignition
interlock. Modern interlock systems are equipped with a camera that will take a picture of the
individual who blows into the device.
11. My engine stopped following a failed a rolling retest in an unsafe location.
The SSI 20/20 & SSI 20/30 are designed to prevent the starting of a vehicle if a breath test is not
passed. There is only one wire interrupted for the installation of the ignition interlock device and
it serves no other purpose than to send the signal to the starter for the vehicle to start once the test
is passed. If the individual fails a test while driving, it simply records a violation; it does not shut
the vehicle down.
12. T-Cell (non-alcohol specific) vs. the Fuel cell (alcohol specific device)?
A fuel cell sensor is an electrochemical device in which the substance of interest, in this case
alcohol, undergoes a chemical oxidation reaction at a catalytic electrode surface (platinum) to
generate an electrical response. This response is then converted to an alcohol equivalent reading.
By careful design and catalyst selection, the fuel cell chemistry can be geared to work only with
a limited range of fuel substances. This is what gives the cell its high specificity to alcohol. T
Cells, Taguchi, or Semi-conductor sensors, consist of a small bead of metal oxide, which is
heated to a high temperature, and a voltage is applied to produce a small current. As a substance
comes into contact with the small bead (alcohol) it changes this current. This change is then
converted into an alcohol reading.
13. I only had one beer or glass of wine prior to attempting to drive.
If one drink is consumed one hour or more prior to startup, the average person will pass the test.
Alcohol is normally metabolized at the rate of 1 ounce of alcohol per hour. It should be noted
that size, gender, and several other factors play a key role in determining the body’s absorption
of alcohol. There is no single formula that can be used for everybody in determining how much
he or she can drink before the alcohol affects them.
14. I will be able to start my vehicle without taking a test.
This can only be accomplished by a deliberate means of circumventing the ignition interlock.
This would be considered tampering and would be recorded by the ignition interlock as a start
violation.
15. What does anti circumvention mean?
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This is a generic term for features designed to make tampering of the ignition interlock much
more difficult. Some anti-circumvention features of the SSI 20/20 & SSI 20/30 include voicetone, rolling-retests and the ability to detect power disconnects.
16. The rolling retest is dangerous.
The rolling retest is programmed to ask for a test within 5 to 15 minutes after initial startup of the
vehicle and then randomly thereafter about every 45 minutes. Once the SSI 20/20 & SSI
20/30 request the test, the client has six (6) minutes to respond. The test does not require eye
contact with the device and the 6 minutes allows adequate time to pull over if the client feels
more comfortable doing so.
But in reality, as we enact tougher and tougher hands free laws, as each state makes it more
prohibitive to even touch anything other than your steering wheel, it seems counter-intuitive that
one would be required to blow into their interlock while the car speeds down the road. So while
the author did not have too many difficulties with rolling re-tests,
17. The Ignition Interlock device is not very accurate.
All interlock devices must be certified to meet NTHSA specifications for accuracy and
dependability and often by each State’s specs as well. When properly calibrated the ignition
interlocks are accurate enough to determine the presence of alcohol and its concentration. The
device ignition interlock cannot be used to determine if a client is legally intoxicated because the
test is unsupervised. Some of the evidentiary breath testing equipment used by the police
departments utilizes a fuel cell sensor as an additional means of verifying test results. Interlocks
with fuel cell sensors are accurate.
18. Anyone can blow in the Ignition Interlock. I only have one car in our family.
All family members must be trained to use the SSI 20/20 & SSI 20/30, however, the client is
responsible for any positives and all readings registering on the monthly data logs. Yes, anyone
can blow into the ignition interlock, but they must be able to make the voice tone and pass a test,
at a level determined by State requirements, and they must also submit to the rolling retests.

19. Defense attorneys will attack the credibility of reports/data.
This is what defense attorneys are paid to do. We provide ignition interlock services and have
employees who can provide testimony in cases where either the records are contested or detailed
explanations of the reports are necessary. We prefer to have at least 3 days advance notice, but
can prepare for a case in a shorter period of time if necessary. When the reports indicate repeated
and significant problems we have been highly successful in having our device, systems, and
reports held up in court. When there is only a single event or when events are interpreted outside
of our standards the success rate is lower.
20. The Ignition Interlock Device costs too much.
The SSI 20/20 & SSI 20/30 cost approximately $2.50 per day. The cost is at the expense of the
offender. Statistics show that the average amount of money spent on alcohol per day by the
offender is $16.00. They spend 30% of their monthly salary on alcohol.
In experimenting with my interlock, I learned that many of the substances you think would
interfere, do exactly that. If you use mouthwash you are not going to get your car started for
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about 10 minutes. I have heard that certain “spicy” foods can create false positives. While I
tried Thai and Mexican food, not sure that the “spice” necessary to create the positive reading
was present and I can only take so much. I did not, however, ever have an issue starting the car
after a meal.
Hot coffee supposedly can create false positives. There is no problem finding a coffee shop in
Seattle. I did not have any issues starting my car or conducting a rolling re-test while drinking
coffee. I heard that carbonated beverages can create false positives. I did not experience any
issues when drinking diet sodas, the most common carbonated beverage I drink. In general, the
substances that you think would interfere, do just that. And those that seem odd, often have no
effect on the interlock.

V.

Other Screening Methods

The future of monitoring is limited only by our imagination and technology. Smaller, smarter
devices are being developed daily. Smaller fuel cells have also significantly increased the
mobility of monitoring devices. One of the main problems with traditional transdermal alcohol
detection devices, is that they are clunky, visible and can inhibit certain activities. For some of
our clients, they would much rather post $50,000 in bail than wear and ankle bracelet. That is
why modern “In Home” monitoring is the next generation. And experience from the author
shows me that these devices are well worth the investment when compared with more traditional
SCRAM devices.
Smart Start’s current “In Hom” BAC monitoring is a small, portable hand-held device. It runs
on the Verizon wireless network. It is very lightweight, compact and easy to use. It has about a
120-hour battery life, which is better than any smartphone.
The In Hom BAC utilizes an alcohol-specific fuel cell which can be accurate, but can also be
susceptible to false positives. The best part of this program is the customizable test windows.
That is the device can be programmed to require samples at specific times of the day. This is
advantageous as it can be customized prevent disturbance with the subject’s day to day life. The
device can also be programmed for random testing if necessary.
The device is also equipped with a camera which will shoot an image of the individual supplying
the sample. And while the images are mildly distorted, they do clearly show the individual who
provided the sample. The device also provides GPS location of the subject at the time the
sample is provided. The device will alert the individual of the time to provide a sample. A
window of time is then built in so that there is some flexibility with when a sample is provided.
The unit will then alert the data center with either a pass, fail of test skipped message. All
violations are immediately reported.
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What is also very useful with this device is that the data can be provided to whomever you want
in real time. That is a probation officer, judge or prosecutor could be “kept in the loop” in real
time. The sample only requires deep lung air. No humming or any other audible tone is
necessary to provide a sample. In a test window, if the client blows a BrAC test above the
violation threshold, the device will ask for re-tests until the client blows a pass or until the predefined number of re-tests has been exhausted – the normal number of re-tests is two (2) – but,
this is configurable

VI.

Other Resources

In addition to this material, we have included several studies and other material on the USB
drive. They include the following:
Ethyl Glucuronide, Ethyl Sulfate, and Ethanol in Urine after Sustained Exposure to an
Ethanol-Based Hand Sanitizer. Gary M. Reisfield, Bruce A. Goldberger, Bridgit O. Crews,
Amadeo J. Pesce, George R.Wilson, Scott A. Teitelbaum1, and Roger L. Bertholf
Post collection Synthesis of Ethyl Glucuronide by Bacteria in Urine May Cause False
Identification of Alcohol Consumption. Anders Helander, Ingrid Olsson, and Helen Dahl
(Department of Clinical Neuroscience, Karolinska Institute and Karolinska University Hospital,
Stockholm, Sweden).
Consensus of the Society of Hair Testing on hair testing for chronic excessive
alcohol consumption 2011. Forensic Science International.
Immunoassay Package Insert by Instrumentation Laboratory. QuantILab.
High levels of agreement between clinic-based ethyl glucuronide (EtG) immunoassays and
laboratory-based mass spectrometry. Emily Leickly, BA, Michael G. McDonell, PhD, Roger
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Vilardaga, PhD, Frank A. Angelo, MS, Jessica M. Lowe, BA, Sterling McPherson, PhD, Debra
Srebnik, PhD, John M. Roll, PhD and Richard K. Ries, MD. The American Journal of Alcohol
and Drug Abuse.
The Role of Biomarkers in the Treatment of Alcohol Use Disorders. SAMHSA Advisory,
2006.
Evidence-based survey of the elimination rates of ethanol from blood with
applications in forensic casework. Dr. A. W. Jones. Forensic Science International.
Ethyl Glucuronide Concentrations In Two Successive Urinary Voids From Drinking Drivers:
Relationship To Creatinine Content And Blood And Urine Ethanol Concentrations. J.
Bergstrom, A. Helander, A.W. Jones. Forensic Science International.
PETH Testing Brochure. DNA Legal.
Phosphatidylethanol: The Potential Role in Further Evaluating Low Positive Urinary Ethyl
Glucuronide and Ethyl Sulfate Results. Gregory E. Skipper, Natasha Thon, Robert L. DuPont,
Louis Baxter, and Friedrich M. Wurst. Alcoholism Clinical & Experimental Research.
The Role of Biomarkers in the Treatment of Alcohol Use Disorders, 2012 Revision.
SAMHSA Advisory. 2012.
U.S
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LEGAL ETHICS
The digital age has introduced incredible eﬃciencies and opportunities for our law practices. In the
realm of advertising, attorneys can now reach out and directly communicate with potential clients
through the internet in ways we would never have dreamed possible even just 10 years ago.
Accompanying these incredible technological advancements are challenges that we similarly could
not have anticipated before now.

USE CAUTION WHEN RESPONDING TO ONLINE REVIEWS
Online reviews have become critical to maintaining a competitive practice. According to the 2014
ABA Tech Report, over 43% of prospective clients look to review sites when selecting an attorney.
This behavior is most prevalent amongst 25 to 34-year-olds - a major demographic for consumers
of legal services. For the many solo practitioners, online reviews are critical to our ability to draw in
new clients and maintain a thriving practice.
Although the availability of online reviews can be a blessing in some instances, we live in constant
fear of a disgruntled and proliﬁc client who decides to take out his or her frustrations about the case
online. In some instances, a negative online review may be warranted. But often, given the nature of
many practices – including criminal, professional liability, family, and personal injury, we are more
likely than not to take on a client with unreasonable expectations who will never be happy with any
possible outcome, short of an outright victory.
These negative online reviews are extremely potent and can have an inordinate impact on our
livelihood, not to mention the impact on quality of life. They are often very cutting and amount to a
very personal attack in a public forum. As attorneys, we are very comfortable responding to

1

DEFENSE OF DRINKING DRIVERS INSTITUTE
245 of 310
Erin H. Gerstenzang
@EHGLawﬁrm

December 2018

conﬂicts in the courtroom, but generally speaking, we are wholly ill-equipped to responsibly
respond to these often vicious and unwarranted attacks online. When one of these reviews is
posted, its impact extends beyond our professional life. For most of us, a negative review would
result in lost sleep, added anxiety, and an unnecessary distraction
from our current cases.
“I feel badly for him,
As a result, when we receive a negative online review, our initial
“gut” response is often misguided and can make the situation
dramatically worse, before it gets better.
Betty Tsamis, an Illinois attorney, learned this lesson the hard way.
She made national news when her client ﬁled a bar complaint after
Tsamis responded, somewhat emotionally, to her client’s negative
review on AVVO.

but his own actions in
beating up a female
co-worker are what
caused the
consequences he is
now so upset about.”

- BETTY TSAMIS

She initially contacted the client directly and asked him to remove the review. The client promised to
take down the review if she refunded his fee. In hindsight, a $1,500.00 refund was probably the least
expensive way she could have resolved the matter. Instead of exercising restraint and refunding the
fee, she lashed out at him online, and in so doing, revealed the fact that he had beaten up a fellow
female coworker.
I dislike it very much when my clients lose, but I cannot invent positive facts for clients when
they are not there. I feel badly for him, but his own actions in beating up a female co-worker
are what caused the consequences he is now so upset about.
Tsamis had to hire an attorney to handle the complaint, alleging that she had violated Rule 1.6(a)
governing the conﬁdentiality of client information.
Paragraph (a) thus recognizes a fundamental principle in the lawyer-client relationship, that, in the
absence of the client’s informed consent,* a lawyer must not reveal information protected by the
4-1.6.
It took more than a year to resolve the Tsamis case with a public reprimand. The damage to her
online reputation is immeasurable. Tsamis’ case continues to be discussed nationally amongst legal
ethicists and bloggers, along with more traditional news channels. It is diﬃcult to Google her name
without being overwhelmed by the sheer volume of articles written about her online response to her
client’s review.
One of the important lessons to be learned from Tsamis’ experience is that responding to these
reviews without careful consideration often only escalates an already precarious situation. In most
instances, the attorney would be far better served by a diﬀerent, more measured approach. In
Tsamis’ case, she would have likely had much more peace of mind and ultimately saved a lot of
money in attorney’s fees if she had simply refunded the $1,500.00 fee as the client had initially
requested.
2
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That is sometimes easier said than done.
Lawyers abhor the notion of refunding fees
- both for emotional and ﬁnancial reasons.
However, in many cases, the cost of
returning even a hard-earned fee is much
less taxing than dealing with the aftermath
of a negative online review.

December 2018

RULE 1.6 (A) CONFIDENTIALITY
OF INFORMATION

As demonstrated by the Tsamis case,
responding to negative online reviews can
be very dangerous for attorney
practitioners – primarily because nearly any
response will implicate the rules governing
client conﬁdentiality. In this respect, the
rules seem to put attorneys at a
disadvantage since they are prohibited from
responding to, what are at times unfounded criticism.

Confidential

Privileged

Exceptions:
• Candor to the
court
• Prevent
bodily harm
• Court order

MAINTAIN BASIC TECHNOLOGICAL COMPETENCE
ABA Rule 1.1, Comment 8:
To maintain the requisite knowledge
and skill, a lawyer should keep
abreast of changes in the law and
its practice, including the beneﬁts
and risks associated with

relevant technology, engage in
continuing study and education and
comply with all continuing legal
education requirements to which
the lawyer is subject.
In the digital age, the barrage of
communication-based technology
can seem overwhelming. For the
average solo practitioner the
prospect of staying abreast of the ever-changing world of digital communication is daunting. And
now the rules now require that attorneys keep current with “the beneﬁts and risks associated with
relevant technology.”
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“Consumers are more
likely to turn to the
Internet not only to ﬁnd
an attorney but to
research them before

contacting and hiring
one. Among other things,
that means that even if
you have a website, it
has to be an informative,
attractive site that is
easy for visitors to
navigate. They’re looking
for information and a
sense that the attorneys
on the ﬁrm’s site are
trustworthy.” Findlaw
survey data 2014.

December 2018

Since the rules were updated to include a technology requirement,
various states have responded, and much to the surprise (and horror) of
many practitioners, the trend seems to be for expanding the duty of
competence.
In New York, “a lawyer cannot be competent absent a working knowledge
of the beneﬁts and risks associated with the use of social media.” New
York Bar Section Releases Social Media Guidelines for Lawyers. June 9,
2015.
For Arizona attorneys “a lawyer must have competence in the skills
reasonably necessary for representation, which includes technology.”
State Bar of Arizona Ethics Opinion 09-04. December 2009.

California makes it clear that ignorance of technology will not excuse
attorneys from quickly developing competency in new technologies,
including e-discovery. “Even if e-discovery is relatively new, the duty of
competence is not, and in today’s technological world, every case has the
potential to involve e-discovery.” California Committee on Professional Responsibility and Conduct
Formal Opinion 2015-193.
New Hampshire focused on a lawyer’s duties regarding securing electronic data: “[m]inimal
competence requires a lawyer to perform the techniques of practice with skill and required
techniques include the way client information and attorney work is electronically stored.” New
Hampshire Ethics Committee Advisory Opinion #2012-13/4.
The all-too-common attitude amongst practitioners, which technology is something that can be
ignored, is increasingly dangerous to the
average attorney. We tend to evaluate our
own competence by comparing ourselves
to our immediate peers. Normally, this may
be a perfectly reasonably yardstick by
which to measure compliance with the rules
governing professional conduct. However,
as it relates to Rule 4-1.1, this type of
comparison to our peers engenders a false
sense of security and encourages
complacency amounts practitioners. This is
important to keep in mind since your peers
will be nowhere to be found should you
have the unfortunate luck to be scrutinized
by the disciplinary committee.
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Some ﬁrms have started purchasing cyber-risk insurance policies in addition to normal malpractice
coverage. Before you purchase such a policy, you may want to consult Lawyerist.com for a great
source to ﬁnd out if you have the necessary skill set for technological competence, and what you
may want to focus on to improve competence in this area.
DO NOT DISCUSS THE FACTS OF YOUR CASE ONLINE
Rule 1.6: Conﬁdentiality of Information
A lawyer shall not reveal information relating to the representation of a client unless the
client gives informed consent, the disclosure is impliedly authorized in order to carry out the
representation or the disclosure is permitted.
Attorneys should be skeptical of web consultants that encourage reporting case results or recent
victories on their websites. In the absence of informed consent, it is very diﬃcult to discuss the
results of cases without running afoul of MO Rule 4-1.6 governing client conﬁdentiality.
For example, an Illinois public defender was ﬁred and suspended for 60 days as the result of a
complaint ﬁled against her when she blogged about her clients and local judges, even though she
did not speciﬁcally reference any last names. In the Matter of Kristine Ann Peshek, No. 09 CH 89 (Ill.
Atty. Registration & Disc. Commn. Aug. 25, 2009).
It was alleged that her client’s identity could be readily determined from the details included in the
post. As a result she was found to have violated the rule governing conﬁdentiality.
Rule 3.3: Candor Toward the Tribunal
.(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal.
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding,
and apply even if compliance requires disclosure of information otherwise protected by Rule
1.
The same public defender discussed earlier was also disciplined for violating this rule. In a diﬀerent
blog post, she complained about a client who failed to tell the judge that she was on methadone at
the time of the plea. Although the attorney didn’t know it during f the plea, her client disclosed it to
her immediately after the plea, and the attorney failed to report the false testimony to the judge. Her
blog post on the subject included the following:
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The bailiﬀs took her back to holding, pending transport to booking. In no more than 3
minutes, they came back. "Laura" wanted to talk to the judge. They advised her to talk to
me ﬁrst.
So I went back there to see what her concerns were. "But I'm on methadone!" she tells me.
Huh? You want to go back and tell the judge that you lied to him, you lied to the presentence investigator, you lied to me? And you expect what to happen if you do this? I'll tell
you what would happen; the sentence just pronounced would be immediately vacated and
you'd go to prison, that's what would happen.
"Can I get my methadone while I'm in jail?" she asks me.
No! Geez, what do you think jail is? Of course they're not going to give you narcotics up
there. You'll be lucky to get Tylenol for a broken bone.
"What am I going to do," she asks me. "I can't go 5 days without methadone."
Id.
AVOID GHOST BLOGGING
Rule 8.4: Misconduct
It is professional misconduct for a lawyer to:
(c) engage in conduct involving dishonesty,
fraud, deceit or misrepresentation.
One common practice amongst attorneys is
to outsource blogging and social media
management to web consultants. This is not
surprising given the seemingly endless
demands of an online presence in today’s
competitive legal market. Most attorneys do
not have time to regularly be monitoring and posting to a myriad of social media websites let alone
keep up with weekly blog posts.
However, Rule 8.4 seemingly prohibits this increasingly popular practice of ghost blogging in the
legal community. Attorneys should consider using services like Buﬀer to manage their social media
accounts, and ﬁnd time to set aside to contribute their authentic blog posts, as opposed to
outsourcing it to web consultants.
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DO NOT “FRIEND” THE JUDGE
8.4: Misconduct
It is professional misconduct for a lawyer to:
(f) knowingly assist a judge or judicial oﬃcer in
conduct that is a violation of applicable rules of
judicial conduct or other law.
Judges and attorneys should be wary about connecting
on Facebook. Although there are varying opinions as to
whether this is permissible, and under what
circumstances, the trend strongly suggests that this
type of online connection is problematic.
A judge in North Carolina was publicly reprimanded for his Facebook contact with an attorney who
was handling a custody case in his court. During a conference in chambers, Facebook was
mentioned and the judge and one of the attorneys indicated they were both members. Opposing
counsel mentioned that she was not a member. After that conversation, the judge and one of the
attorneys became “friends” on Facebook and exchanged somewhat generic comments about the
case. Even though these comments were quickly disclosed by the judge to opposing counsel, the
reviewing court found that the judge’s behavior constituted “conduct prejudicial to the
administration of justice that brings the judicial oﬃce into disrepute.” N.C. Jud. Standards Comm.
Op. 08-234 (2009).
Similarly, the Florida Supreme Court Judicial Ethics Advisory Committee determined that judges
should not be Facebook “friends” with attorneys who appear before them. Fla. Jud. Advisory
Comm. Op. 2009-20. “The Committee believes that listing lawyers who may appear before the
judge as ‘friends’ on a judge’s social networking page reasonably conveys to others the impression
that these lawyer ‘friends’ are in a special position to inﬂuence the judge.” Id. However, this does
not necessarily preclude a judge and lawyer from participating on the same website that has limited
membership, so long as the judge did not select the lawyer and did not participate in the
membership approval process. Id.
Not all states prohibit Facebook “friending” between lawyers and judges so long as the underlying
relationship doesn’t otherwise impugn the integrity and impartiality of the judiciary. See Ky. Jud.
Ethics Op. JE-119, (2010); N.Y. Advisory Comm. on Jud. Ethics Op. 08-176 (2009); Ohio Sup. Ct.
Bd. of Comm’rs. Op. 2010-7; and S.C. Advisory Comm. on Standards of Judicial Conduct Op.
17-2009.
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DO NOT “FRIEND” POTENTIAL WITNESSES
Rule 8.4: Misconduct
It is professional misconduct for a lawyer to:
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation.
Rule 5.3: Responsibilities Regarding Nonlawyer Assistants
With respect to a nonlawyer employed or retained by or associated with a lawyer:
(a) a partner, and a lawyer who individually or together with other lawyers possesses
comparable managerial authority in a law ﬁrm shall make reasonable eﬀorts to ensure that
the ﬁrm has in eﬀect measures giving reasonable assurance that the person's conduct is
compatible with the professional obligations of the lawyer;
(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable
eﬀorts to ensure that the person's conduct is compatible with the professional obligations
of the lawyer; and
(c) a lawyer shall be responsible for conduct of such a person that would be a violation of
the Rules of Professional Conduct if engaged in by a lawyer if:
.(1) the lawyer orders or, with the knowledge of the speciﬁc conduct, ratiﬁes the
conduct involved; or
(2) the lawyer is a partner or has comparable managerial authority in the law ﬁrm in
which the person is employed, or has direct supervisory authority over the person,
and knows of the conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.
One advisory opinion out of San Diego broadly construed an attorney’s duties under Rule 8.4 to
include a prohibition from “friending” a non-party potential witness on Facebook in the absence of a
disclosure as to motivations of the “friend” request. Further, under the rule, an attorney could be
subject to discipline if his staﬀ initiates this type of Facebook contact.
If there is a duty not to deceive opposing counsel, who is far better equipped by training
than lay witnesses to protect himself against the deception of his adversary, the duty surely
precludes an attorney from deceiving a lay witness. But is it impermissible deception to
seek to friend a witness without disclosing the purpose of the friend request, even if the
witness is not a represented party and thus, as set forth above, subject to the prohibition on
ex parte contact? We believe that it is.
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San Diego Cal. Bar Assn. Legal Ethics Op. 2011-2.
The Philadelphia Bar Association Professional Guidance Committee similarly advised that the
practice of “friending” potential witnesses without disclosing the purpose of the “friend” request
would violate Rule 8.4.
[T]he Committee believes that the proposed course of conduct contemplated by the inquirer
would violate Rule 8.4(c) because the planned communication by the third party with the
witness is deceptive. It omits a highly material fact, namely, that the third party who asks to
be allowed access to the witness’s pages is doing so only because he or she is intent on
obtaining information and sharing it with a lawyer for use in a lawsuit to impeach the
testimony of the witness. The omission would purposefully conceal that fact from the
witness for the purpose of inducing the witness to allow access, when she may not do so if
she knew the third person was associated with the inquirer and the true purpose of the
access was to obtain information for the purpose of impeaching her testimony.
Phila. Bar Assn. Prof. Guidance Comm. Op. 2009-02.
By contrast, the New York City Bar Association was a bit more forgiving of this kind of conduct.
Speciﬁcally, it determined:
While there are ethical boundaries to such “friending,” in our view they are not crossed
when an attorney or investigator uses only truthful information to obtain access to a
website, subject to compliance with all other ethical requirements.
New York City Bar Assn. Op. 2010-02.
DO NOT CRITICIZE THE JUDGE
MO Rule 8.2: Judicial Officials
A lawyer shall not make a statement that the lawyer knows to be false or with reckless
disregard as to its truth or falsity concerning the qualiﬁcations or integrity of a judge,
adjudicatory oﬃcer or public legal oﬃcer, or of a candidate for election or appointment to
judicial or legal oﬃce..
The Florida Bar disciplined an attorney for posting comments on a local listserv about a local
judge’s regular practice of expediting criminal cases in a manner that deprived them of enough time
to prepare for trial. The attorney called the judge an “evil, unfair witch” and called into question her
mental competency. See The Fla. Bar v. Conway, 996 So.2d 213 (2008).
Even more benign comments about a judge can create real problems for an attorney under Rule 8.2.
A district attorney in New York was recently censured for his public remarks about a local judge’s
ruling. The attorney released a statement to the press that accused the judge’s decision of
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undermining the criminal justice system.
Apparently the DA’s oﬃce was the target of
a lawsuit initiated by a defendant. The
presiding judge decided that the lawsuit
created a conﬂict that required the
appointment of a special prosecutor for that
speciﬁc defendant’s case. In response, the
DA released the following statement:
[The judge’s] decision is a get-outLISTERV POST LIKENED TO EMAILING
of-jail-free card for every criminal
EDITOR OF A NEWSPAPER OR
defendant in New York State. His
PARTICIPATING IN A CALL-IN RADIO SHOW.
message to defendants is: “if your
LOS ANGELES BAR ASSOCIATION OP. 514 (2006)
DA is being too tough on you, sue
him, and you can get a new one.”
The Court's decision undermines the criminal justice system and the DAs who represent the
interest of the people they serve.
Albany D.A. Censured for Criticism of Judge in a Pending Case, The New York Law Journal (May
25, 2012).
Although the judge’s underlying decision was reversed, the attorney was censured as a result of his
public criticism.

LISTSERV COMMUNICATIONS ARE NOT CONFIDENTIAL
It is not unusual for an attorney to belong to more than one listserv relating to their practice. It is all
too easy to forget that this “speech” is public, and depending on what is disclosed, listserv emails
may qualify as ex parte communications, or violate client conﬁdentiality.
The Los Angeles Bar Association examined the perils of listserv communications.
A listserv is a public conversation. It is transmitted through the World Wide Web, which, as a
whole, has been analogized to a public bulletin board. Even communicating through a
closed listserv is like e-mailing a letter to the editor of a newspaper, or participating in a callin radio show or a conference call, via e-mail.
Los Angeles Co. Bar Assn. Prof. Resp. and Ethics Comm. Op. 514 (2006).
In that case, the hypothetical that was addressed related to a listserv post that discussed the
qualiﬁcations of a potential expert witness. The opinion was concerned with the possibility that a
fellow member of the local listserv might also be a presiding judge, whether part-time or otherwise,
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would be inadvertently exposed to an ex-parte discussion. There, the opinion suggested that this
type of conversation on a listserv would be improper, and cautioned both judges and attorneys to
avoid such communications.
Since one can never know who might read or react to e- mail posted on the Internet, and
because it is likely that judges will be included in listservs or other open communication
lists, it is incumbent upon attorneys to avoid including any conﬁdential or private
information in a listserv or other Internet posting that could be identiﬁed to a particular case
or controversy.
Id.
The Oregon State Bar addressed how the rules governing conﬁdentiality relate to listserv
communications. On the topic of whether emails that posed hypothetical questions are appropriate,
it warned that the attorney may violate the rules governing conﬁdentiality in the absence of the
client’s informed consent.
Framing a question as a hypothetical is not a perfect solution, however. Lawyers face a
signiﬁcant risk of violating Oregon RPC 1.6 when posing hypothetical questions if the facts
provided permit persons outside the lawyer’s ﬁrm to determine the client’s identity. Where
the facts are so unique or where other circumstances might reveal the identity of the
consulting lawyer’s client even without the client being named, the lawyer must ﬁrst obtain
the client’s informed consent for the disclosures.
Oregon State Bar Op. 2011-184.
Attorneys should also be aware that listserv communications could potentially be discoverable in
the civil arena. In Muniz v. United Parcel Service, Inc., No. C-09-01987-CW, WL 311374 (ND Cal Jan
28, 2011) (unpublished), one of the litigants sought discovery of electronic communications in
connection with a dispute over attorney fees. Although the opposing party was unsuccessful in
convincing the court to require disclosure of the listserv emails, they were sought in an eﬀort to
establish the attorney’s skill and qualiﬁcations in handling the case. Id. This opinion serves as a
chilling reminder that every email that is posted to a listserv could potentially be read by an
unanticipated and unwelcome audience.
DO NOT “FRIEND” YOUR CLIENT AND ADVISE
YOUR CLIENT NOT TO DISCUSS CASE ON
FACEBOOK
Your client may inadvertently waive his attorneyclient privilege normally applied to conﬁdential
communications if he talks about your
representation on social networking sites. In
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Lenz v. Universal Music Corp., No. 5:07-cv-03783 JF, 2010 WL 4789099 (N.D. Cal. Nov. 17, 2010)
the court held “[w]hen a client reveals to a third party that something is ‘what my lawyer thinks,’ she
cannot avoid discovery on the basis that the communication was conﬁdential.” Id.
In one Florida case, a plaintiﬀ was required to return $80,000 because he violated the conﬁdentiality
clause of the settlement of his age discrimination case when e had shared the happy news with his
collet-aged daughter. She immediately posted the result on FaceBook on that same day. The
defendant quickly learned of this posting and the money was returned.
USE CAUTION WHEN DISCUSSING YOUR LAW PRACTICE ON SOCIAL MEDIA
Solo practitioners looking to grow their practice cannot overlook the potential of social media to
attract new clients. The 2014 ABA TechReport found that 34% of solo practitioners reported that
they were hired by new clients that found them through social media. That number is only
increasing.
It is clear that social media may have value to growing a practice, but lawyers must understand that
the same rules that limit advertising and other types of communications, apply to social networking.
As a result, you want to make sure that any posts, messages, comments or videos are permitted by
the rules of your jurisdiction, and you want to be sure to retain copies of all such communications.
CONCLUSION
Practicing attorneys and other members of the legal community need to confront the ever-shifting
implications of modern communication and how those implications relate to our practice of law. We
can no longer aﬀord to stick our heads in the sand and ignore technology that is diﬃcult to
understand. Digital and cloud-based services, are now very much a part of the day-to-day life of
today’s world. If we are to maintain competency as professionals and lawyers we must understand
the risks and beneﬁts of those services, including social media and securing electronic data.
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Articulable Suspicion for Stop/Detention
and Search Incident to Arrest
Johnson v. State, 343 Ga. App. 310, 807 S.E.2d 101 (10/24/2017)
Defendant’s conviction for possession of marijuana and obstruction of an officer were
reversed on appeal because the trial court erred when it denied the motion to suppress.
The evidence showed that Defendant fled on foot from a first-tier police encounter at a
motel. Police chased Defendant across the street, over three fences, through a trailer
park and cemetery, and through a creek before catching him. Defendant ultimately got
tased by the police, arrested and searched “incident to arrest.” Defendant was charged
with obstruction and possession of less than an ounce of marijuana. Because a citizen is
free to even flee from a first-tier encounter, Defendant could not be guilty of
obstruction, so the resulting search incident to the illegal arrest was impermissible.

Articulable Suspicion for Stop - Cop’s Mistake of Law is Not a
Good-Faith Exception to the Exclusionary Rule
Abercrombie v. State, 343 Ga. App. 774, 808 S.E.2d 245 (11/03/2017)
Defendant challenged the denial of his motion to suppress evidence pursuant to a traffic
stop based upon his lack of an internal rear-view mirror and Court of Appeals reversed
the trial court’s ruling. O.C.G.A. § 40-8-72 (a) only requires that a vehicle have mirrors
that allow for 200 feet of view to the rear. Defendant’s truck had two side mirrors that
provided such vision but no internal cab mirror; thus, his vehicle complied with the law.
Furthermore, because the law on rearview mirrors is unambiguous, the officer’s mistake
was not objectively reasonable. The Court of Appeals also reiterated the long-held
position that Georgia does not have a good-faith exception to the exclusionary rule;
however, the Court stated that the Supreme Court may want to revisit this subject and
see if Georgia should adopt just such an exception. (Gee, thanks)
Harris v. State, 344 Ga. App. 572, 810 S.E.2d 660 (02/14/2018)
After his bench trial conviction for DUI, Defendant claimed on appeal that the trial court
erred in denying his motion to suppress because the arresting officer did not have a good
faith basis for stopping Defendant. The evidence showed that Defendant cut through a
gas station parking lot; the arresting officer believed he violated O.C.G.A. § 40-6-20;
and, while the prosecution conceded that the Defendant did not violate that law, the
State argued the officer had a good faith basis for stopping him. However, because the
officer’s understanding of O.C.G.A. § 40-6-20 was clearly not supported by the plain
language of the statute, the officer's mistake of law was not objectively reasonable and
the traffic stop was not supported by reasonable, articulable suspicion.
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Articulable Suspicion for Stop - Weaving/FTML
and
Warrantless Search - Inventory Search or Incident to Arrest
and
Circumstantial Evidence - Jury Charge - Must Exclude Every
Other Reasonable Hypothesis (old OCGA §24-4-6, new §24-14-6)
Stroud v. State, 344 Ga. App. 827, 812 S.E.2d 309 (03/01/2018)
After being convicted of possession of cocaine, failure to maintain lane, and driving with
a suspended license, Defendant challenged his convictions on multiple grounds, one of
which was the evidence was insufficient to sustain his conviction for the failure to
maintain lane charge. The appellate court agreed because the prosecution failed to
prove at trial that the roadway where Defendant was driving was divided into clearly
marked lanes., as defined by the code section under which Defendant was stopped and
charged (O.C.G.A. §40-6-48 Driving On Roadway Laned for Traffic).
A glass pipe and .06 grams of crack were found in the vehicle following a search.
The search took place after the defendant was arrested for driving on a suspended
license. The Court fo Appeals stated “we note that much of the evidence” at the motion
to suppress hearing, including testimony of the arresting officer “conflicted with the
same officer’s assertion that the contraband was discovered during an inventory search”
The Court of Appeals further stated the evidence seemed to indicate there had been a
search incident to arrest. The Court of Appeals then, in great detail, explains the
difference and circumstances governing searches incident to arrest versus inventory
searches. The Court of Appeals vacated the trial court’s order denying the motion to
suppress and remanded the case for further proceedings consistent with this opinion.
Also, the appellate court found it to be clear error to fail to give the jury charge
requested by the defense in writing which tracked the statute and states “To warrant a
conviction on circumstantial evidence, the proved facts shall not only be consistent with
the hypothesis of guilt, but shall exclude every other reasonable hypothesis save the guilt
of the accused.”
Practice Pointers: (1) visit the scene/roadway; (2) read this case for a full understanding
of these two exceptions to the search warrant requirement, (3) always insist on the jury
charge tracking the statute on circumstantial evidence (don’t allow the judge to merely
give their pattern charge).

Articulable Suspicion for Stop - “Hot Pursuit” Doctrine
State v. Charles, 344 Ga. App. 456, 810 S.E.2d 627 (2018)
A Fayette County deputy noticed the tag light was out on a car as it drove out of Fayette
County into Clayton County. The Fayette deputy, who was stationary at the time, saw
the violation within Fayette, but by the time he drove his police car to pull over the
Defendant, they were in the next county when he activated his blue lights for the stop.

Case Law Update
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No excess speed was involved. The trial court suppressed evidence from the stop of the
Defendant’s vehicle holding that the “hot pursuit” doctrine did not apply in these
circumstances. The Court of Appeals reversed, because the evidence showed that the
deputies initiated the pursuit in their jurisdiction, pursued the Defendant’s vehicle
immediately upon observing an inoperable tag light, and the pursuit was continuous.
General Rule: An officer has the power to make traffic stops and to arrest only in the
territory of the governmental unit by which he/she was appointed.
“Hot Pursuit” Exception to General Rule: (And in this case it was really a luke warm
pursuit). It occurs when pursuit takes an officer beyond his/her geographical limits in
order to effectuate an arrest. The fact there is no high speed chase is not determinative,
nor is any requirement that blue lights or sirens be activated prior to exiting the
jurisdictional limits. The critical elements are continuity and immediacy of the pursuit,
rather than speed.

Warrantless Searches - probable cause (to arrest or to search?)
Caffee v. State, 303 Ga. 557, 814 S.E.2d 386 (05/07/2018)
The Georgia Supreme Court granted certiorari to determine if a warrantless search of
Defendant, which resulted in the discovery of marijuana, was authorized by an exception
to the warrant requirement of the Fourth Amendment. See Caffee v. State, 341 Ga. App.
360, 801 SE2d 71 (2017). The Supreme Court concluded that the Court of Appeals
incorrectly determined that the warrantless search of the Defendant’s pocket was
supported by probable cause alone. However, the Supreme Court did find the search
was permissible because there was probable cause to arrest Defendant based on a
marijuana smell alone, and the warrantless search was authorized as a search incident to
arrest (even though the search itself preceded the arrest).
Practice Pointer: Read this case to understand the Georgia Supreme Court’s distinction between
probable cause alone (to search) versus probable cause to arrest. See footnote 6 where they
disapprove two decades of Court of Appeals cases “to the extent those cases can be read as
concluding that probable cause alone is sufficient to authorize a warrantless search.”

Warrantless Search - inventory search not authorized
State v. Lewis, 344 Ga. App. 630, 811 S.E.2d 436 (02/21/2018)
Defendant was stopped by a police office because a license plate scanner indicated that
the vehicle he was operating was not covered by auto insurance. Defendant showed the
officer a cell phone screenshot of his insurance card but not the original document. An
inventory search of the car after it was impounded revealed drugs and a weapon. The
Defendant filed a motion to suppress based on the cell phone image and the trial court
granted the motion. On appeal, the appellate court affirmed, finding that the trial court
did not clearly err in granting the motion based on the cell phone image alone.
Case Law Update
Page 4
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Inevitable Discovery & Inventory Search
Kennebrew v. State, __ Ga __, 819 SE2d 37 (S18A0711) (09/10/2018)
Supreme Court reversed the trial court’s denial of defendant’s motion to suppress.
DeKalb County police seized a backpack and took it into evidence as personal property
of a person being booked under lawful arrest. Six days later, the police actually searched
closed containers within the backpack.
Inventory Searches are an exception to the requirement for a search warrant
under the 4th Amendment. Whether a search of closed containers may be permissible
under this exception requires the search must be carried out in accordance with
standardized procedures established by that police departments policies and procedures.
See Florida v. Wells, 495 U.S. 1, 3-4, 110 S.Ct. 1632, 109 L.Ed.2d 1 (1990) (“standardized
criteria or established routine must regulate the opening of containers during inventory
searches”). DeKalb police policy requires that inventory searches be completed prior to
the evidence being submitted to the police evidence room. Thus, here, it was not a
proper inventory search under the exception to the 4th Amendment.
Under the exception for inevitable discovery, the government may introduce
evidence that was obtained by an illegal search if the government can establish a
reasonable probability that the evidence in question would have been discovered by
lawful means. “The government did not meet its burden of establishing a reasonable
probability that the evidence in question would have been discovered via a lawful
inventory search. To the extent that the State means to suggest that the evidence was
discovered during an illegal search on October 20, but nonetheless is admissible because
it inevitably would have been discovered later through a proper inventory search, that
argument is based on the false premise that any search took place on October 20. And to
the extent that the State somehow means to argue that the evidence was discovered in
an illegal search on October 26 but is nonetheless admissible because it would have been
discovered eventually through a later, proper inventory search, that argument fails. The
record would not support a finding that the October 26 search took place somewhere
other than the DeKalb Police property room. Given the DeKalb Police policy's
requirement that an inventory search be conducted before submission to the property
room, no later search would have qualified as an inventory search.”

Roadblocks - Constitutionality - Five Four LaFontaine Criteria
McCoy v. State, 303 Ga. 551, 814 S.E.2d 319 (05/07/2018)
Defendant was convicted after a bench trial for DUI-less safe and appealed, claiming the
trial court erred in denying her motion to suppress evidence seized at a roadblock.
However, the Court of Appeals affirmed under McCoy v. State, 341 Ga. App. 216, 799
SE2d 354 (2017). She then sought certiorari contesting the constitutionality of the
roadblock. Under LaFontaine v. State, 269 Ga. 251, 497 SE2d 367 (1998), the five
criteria the prosecution must show to prove a roadblock is constitutional are [1] the
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decision to implement the roadblock was made by supervisory personnel rather than the
officers in the field; [2] all vehicles are stopped as opposed to random vehicle stops; [3]
the delay to motorists is minimal; [4] the roadblock operation is well identified as a
police checkpoint; and [5] the “screening” officer's training and experience is sufficient
to qualify him to make an initial determination as to which motorists should be given
field tests for intoxication. Defendant claimed that the Court of Appeals erred in its
analysis of the fifth LaFontaine factor. The Supreme Court held that only the first four
LaFontaine factors were essential to determine if a roadblock was constitutional.
The fifth factor is used to determine if the screening officer was qualified to conduct a
stop pursuant to Terry v. Ohio, 392 U. S. 1 (1968). Thus, trial courts only need consider
the first four LaFontaine factors to determine if a roadblock itself is constitutional. (The
fifth factor seems to be more of a reasonable suspicion question to be articulated at the
hearing by the screening officer).
Practice Pointer: On first glance this opinion might seem to dilute or reduce the State’s
burden of proof at a roadblock motions hearing. On the contrary, this presents a new
opportunity for defense counsel. If the State merely presents the supervisor and
arresting officer at motions, but does not bring the initial screening officer, there is an
opportunity to call into question factually whether grounds have been proven for the
secondary detention.

Illegal Search of Passenger’s Backpack - Standing (expectation of
privacy) - Proof of Local Ordinance
State v. Alford, __ Ga. App. __, 818 Se2d 668 (A18A0939) (08/24/2018)
Passenger inside a cark parked on the roadside was arrested for a local ordinance
violation of Open Container. A backpack located on the floorboard near his feet was
searched incident to arrest. At motion to suppress, the State claimed it legally searched
the bag incident to the passenger’s arrest for the ordinance violation. No evidence was
tendered as to the contents of the ordinance. “Where a defendant challenges the legality
of his arrest, and the State relies on an ordinance to justify the arrest, the State must
introduce a certified copy of the ordinance at the suppression hearing.” The State also
claimed the passenger lacked standing to challenge any search of the car as a mere
passenger, not owner or driver. The Court disagreed with the State, ruling
“[i]rrespective of whether Alford had a privacy interest in the vehicle in which he was a
passenger, he had a reasonable expectation of privacy in the searched backpack, given
that it was found on the passenger side floorboard and Alford told the officer that it
belonged to him.”
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Horizontal Gaze Nystagmus (HGN) - Not Correlated to BAC
Spencer v. State, 302 Ga. 133, 805 S.E.2d 886 (2017)
Defendant was convicted after a jury trial for DUI – less safe and an open container
violation, and her convictions were affirmed by the Court of Appeals. See Spencer v.
State, 337 Ga. App. 360, 787 S.E.2d 320 (2016). The Georgia Supreme Court reversed
the findings of the lower appellate court. At trial, a police officer testified that finding
four out of six clues on the horizontal gaze nystagmus (HGN) test generally means the
test subject’s impairment level exceeds 0.08. The Supreme Court found that the
prosecution failed to present sufficient evidence to “establish the scientific validity or
reliability of any correlation between a particular number of clues on an HGN test and a
numeric blood alcohol content.” In the process of making this ruling, the Supreme
Court disapproved of the holding in Kirkland v. State, 253 Ga. App. 414, 559 S.E.2d 161
(2002) (“field sobriety tests, including the HGN, are admissible to show that a detainee's
BAC exceeds a particular impairing level.”). Additionally, the Supreme Court deemed
the erroneous admission of the police officer’s testimony to be harmful error.
SEE ALSO this recent case: Mitchell v. State, 301 Ga. 563, 802 SE 2d 217 (06/26/2017)
(romberg field test is not admissible over a Harper objection)
Practice Pointer: Harper v. State, 249 Ga. 519, 292 SE2d 389 (1982) can be a valuable
tool along with this Spencer and Mitchell for defense lawyers to attack the lack of
scientific foundation for the various police observations and “tests” they often employ in
DUI cases such as ‘lack of convergence,’ elevated pulse, raised taste buds, green tongue,
reddening conjuctiva, improper estimation of 30 seconds time passage, etc.

Ineffective Assistance of Counsel in DUI/VH case - HGN (Failure
to Object to BAC correlation)
Reado-Seck v. State, 346 Ga. App. 381, 816 SE2d 355 (06/19/2018)
Defendant convicted of DUI and 1st degree Vehicular Homicide in case where she blew a
.069 on the intoxilyzer after a collision in which a motorcyclist was killed when she
made a u-turn into the path of the motorcycle. At trial, without any objection and
without any Harper foundation being made, the arresting officer opined that six clues
on HGN correlates to a BAC over 0.10 grams. (Other evidence included normal speech,
no other FST’s, and the decedent’s BAC of 0.199 and 0.233). Case remanded for hearing
on effectiveness of counsel.
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Horizontal Gaze Nystagmus - Substantial Deviation from
Training
and
Appeal - Proper Standard of Review is Not de novo
Walsh v. State, 303 Ga. 276, 811 S.E.2d 353 (2018)
The trial court granted the Defendant’s motion to suppress results from a horizontal
gaze nystagmus (HGN) test because the arresting officer failed to perform the exam in
compliance with accepted procedures. The prosecution challenged that finding on
appeal and the Court of Appeals reversed in State v. Walsh, 339 Ga. App. 894, 795 SE2d
202 (2016). However, the Supreme Court reversed the Court of Appeal’s ruling. The
lower appellate court erred in reviewing the matter de novo because the evidence at the
trial court was disputed; thus, a clearly erroneous standard should have applied to the
trial court’s ruling on the matter. Because the officer administering the HGN test stated
that he did not administer it in compliance with accepted procedures, the evidence was
disputed, and a clearly erroneous standard of review should have applied to the trial
court’s ruling. The Court of Appeals’ judgment was reversed. (Note: The officer testified
that failing to remove the subject’s eyeglasses was a substantial deviation from his
training. The officer also testified that such deviation would have no effect on his
interpretation of the HGN or his opinion therefrom. Thus, there existed a
conflict/credibility issue decided by the trial judge, rendering impermissible a de novo
review on appeal.)

Implied Consent - Coercive/Misleading?
Holland v. State, _ Ga. App. _, _ SE2d _, 2018WL4940514 (A18A1317) (10/12/2018)
After being stopped for a traffic violation, and performing field sobriety resulting in
probable cause for arrest, the Defendant was arrested and the appropriate over-21
Implied Consent was read for breath. In response to questions from the Defendant, the
officer responded “[if you are] above 0.08, then you’re not DUI.” The Defendant
consented to the breath test, and subsequent testing registered an alcohol concentration
at 0.12 grams, which was above the legal limit of 0.08 grams. The trial court denied
Defendant’s motion to suppress, applying a totality analysis (under 4th Amendment,
under Williams) but erroneously determining that it mattered not whether the ICN was
misleading because a breath test is a search incident to arrest, rendering IC unnecessary.
The trial Court granted a Certificate of Immediate Review, and the Court of Appeals
declined to accept it. The Defendant then petitioned the Supreme Court for Certiorari,
which was granted. The Supremes vacated the Court of Appeals order which had denied
review and remanded to the matter to the Court of Appeals to reconsider in light of
Olevik, 302 Ga 228 (2017). Ultimately, the Court of Appeals vacated the trial court’s
denial of the motion to suppress and remanded for “further consideration of the totality
of the circumstances surrounding Holland’s breath test as set forth in Olevik.”
(Moral of the Story: Persistence (by Greg Willis))
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Search Warrant - Affidavit Insufficient - Fails to Allege Police
Training/Experience to Smell Odor of Marijuana
Wingate v. State, __ Ga App. __, 819 SE2d 502 (A18A1144) (09/19/2018)
Court of Appeals reverses trial court, and finds that search warrant was improper when
affiant officer claimed he smelled marijuana coming from a shed and from a residence,
but the affidavit failed to include information about the officer’s qualifications to
identify the odor. Accordingly, the magistrate issued the search warrants without
probable cause having been given no basis from which to conclude the officers had the
necessary training and/or experience to identify the odor of marijuana.
Query: Might this case be helpful concerning arrests, warrants and/or searches based on
other odors, such as alcohol?

Statutory Speedy Trial - Must Comply With Statute
Uribe v. State, 346 Ga. App. 264, 816 SE2d 113 (06/13/2018)
The trial court denied Defendant’s motion for discharge and acquittal. At the time of
arraignment, Defendant had filed a pleading titled “Defendant's Waiver of Formal
Arraignment, Entry of 'Not Guilty Plea' and Demand for Jury Trial.” Within said
pleading, Defendant listed O.C.G.A. § 17-7-170, among other legal provisions. The
Defendant did not strictly comply with the speedy trial statute. O.C.G.A. § 17-7-170(b)
requires the filing of a “separate, distinct and individual document... not part of any
other pleading... [and] clearly titled ‘Demand for Speedy Trial’”.

Fourth Amendment - Expectation of Privacy - Airbag Control
Module (ACM)
Mobley v. State, 346 Ga. App. 641, 816 SE2d 769 (06/27/2018)
Defendant was convicted of two counts of first degree homicide by vehicle (the predicate
offense being Reckless Driving at a speed of 97/45) and appealed, claiming that police
violated his Fourth Amendment rights by obtaining information from his car’s airbag
control module (ACM) about the vehicle’s speed prior to collision. In a matter of first
impression, the appellate court affirmed and held that Defendant did not have a
reasonable expectation to privacy in the ACM information. Because members of the
public could see the vehicle’s relative speed and whether Defendant used his brakes
prior to the accident, he had no reasonable expectation of privacy in the ACM’s data.
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Implied Consent Notice - Misleading Advisement - May/Will
Suspend
State v. Stroud, 344 Ga. App. 885, 812 S.E.2d 83 (03/02/2018)
The trial court granted the Defendant’s motion in limine to suppress the refusal for
chemical testing because the implied consent notice read by the officer was not
substantially accurate to allow the Defendant to make an informed decision on whether
to consent to testing, and the appellate court affirmed the ruling. Because the officer
said with respect to a refusal that the license/privilege “may be suspended,” instead of
“will be suspended,” this change altered the substance of the implied consent notice by
changing the mandatory suspension into just a permissive possibility. Essentially, the
officer stated that taking the test (and registering over th limit) versus refusing the test
would suffer the same consequences.
Practice Pointer: Make sure to obtain and view audio/video if available to discover this
kind of error to perhaps suppress a test result or a refusal.

Implied Consent - At Hospital - No Serious Injury - No
Actual/Physical Arrest
Canelas v. State, 345 Ga. App. 497, 813 S.E.2d 170 (03/29/2018)
Defendant was involved in a single motorcycle crash and was injured. He was
transported to an area hospital where he was treated. While undergoing treatment an
officer told him he was under arrest for DUI less safe; however, he was not placed in
handcuffs on the gurney because medical personnel were attending to Defendant’s
injuries. The officer then read the implied consent notice to Defendant and a blood
draw was performed following his affirmative response. Later, the officer obtained
arrest warrants for DUI. Defendant claimed on appeal in part that the trial court erred
in denying his motion to suppress because he was not placed under actual, valid arrest
prior to being read the implied consent notice, and because among other things he was
allowed to leave the hospital once released from treatment at the emergency room.
Under Georgia law, a defendant not involved in a serious injury or fatality traffic
accident must be placed under arrest prior to a reading of the implied consent notice
and having a blood draw performed. Hough/Handschuh. However, the evidence in the
record concluded that a reasonable person in Defendant’s situation would believe that
he was under arrest at the time he received the implied consent notice.
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Intoxilyzer Log Admissible to Prove Breath Test Result Absent
Original Breath Slip
Jones v. State, 345 Ga. App. 14, 812 S.E.2d 337 (03/07/2018)
In this interlocutory appeal, the prosecution indicated that it had lost the original
printouts of Intoxilyzer 5000 test results in Defendant’s case. Instead, it submitted
handwritten notes of the test results conducted by the sheriff’s office (from the
Intoxilyzer Log). Defendant claimed, in part, that the test results were inadmissible as
business records; however, the appellate court held they were admissible. The
handwritten log sheets/notes were “(a) made at or near the time of the intoxilyzer tests;
(b) made by, or from information transmitted by, a person with personal knowledge and
a business duty to report; ©) kept in the course of the regularly conducted sheriff's
office's activity of testing offenders charged with DUI; and (d) it was the regular practice
of the sheriff's office to keep the log book of that testing activity.” (Compare Lumley v.
State 280 Ga App 82 (2006) (ruling that a copy of the Intoxilyzer 5000 printout was
inadmissible where prosecutor made no effort - much less a diligent one - to ascertain
the original’s whereabouts))

Not Error to Admit ALS Agreement at Trial
and
Rule 417 Allows Admission of Prior Arrest (even if not convicted)

Adams v. State, 344 Ga. App. 159, 809 S.E.2d 87 (12/27/2017), cert. granted
Defendant with counsel entered an agreement at ALS to withdraw the pending refusal
suspension for a later guilty plea to DUI. Defendant never entered the guilty plea and
evidence of the ALS stipulation was used at trial to convict him of DUI less safe. The
appellate court ruled that admission of the ALS stipulation was not plain error, and
there appeared to be no fraud or mistake in the making of the agreement.
At trial, the prosecution also introduced evidence of Defendant’s prior arrest for
DUI in a different county and Defendant claimed this was error because it was not a
conviction. This evidence was admissible under O.C.G.A. § 24-4-417 (“Rule 417”)
because the rule only requires “commission” of an offense, and not conviction, for the
arrest evidence to be admissible to show knowledge, plan, absence of mistake, or
accident.
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Rule 417 Evidence Can be Limited by Rule 403 - but not here
State v. Voyles, 345 Ga. App. 634, 814 SE2d 767 (05/07/2018) cert. applied for
The trial court excluded from the State’s evidence Defendant’s three prior arrests for
DUI, finding, under Rule 403, the danger of unfair prejudice substantially outweighed
the evidence’s probative value. The similarity of the prior incidents to the one in the
Defendant’s current case, and the fact that the current case involved a refusal of the
State’s chemical test, directed the appellate court to conclude that the evidence was
admissible under O.C.G.A. §§ 24-4-417 and 24-4-403. The appellate court ruled that
Rule 417 evidence can be limited by the balancing test of Rule 403, but Rule 403 “ is an
extraordinary remedy which the courts should use sparingly” and the balance should be
struck “in favor of admissibility” under Rule 417.

Exculpatory Evidence - Destruction of Police Video
State v. Cain, 345 Ga. App. 904, 815 SE2d 216 (05/24/2018)
Videos of the Defendant’s arrest and field sobriety tests were lost after they did not
properly download from the arresting officer’s camera, and police did not make further
efforts to preserve the material before it was automatically deleted from the recording
device. The trial court found the police acted in bad faith by failing to preserve the
evidence and it dismissed the accusation. The appellate court reversed. It found there
was no constitutional due process requirement that police preserve and maintain all
evidence that may be significant. Instead, the lost material must have apparent
exculpatory value. Furthermore, to show bad faith, a defendant must show that the
police wrongfully withheld constitutionally material evidence from him or her. Because
Defendant failed to satisfy either of these standards, the trial court erred in its analysis.
A showing of bad faith requires the police conduct show “some intent to wrongfully
withhold constitutionally material evidence from the Defendant.”

Not Error to Admit ALS Agreement at Trial
and
Venue - Proof Of Venue Lacking
Smith v. State, 345 Ga. App. 43, 812 S.E.2d 117 (03/07/2018)
Defendant’s agreement from an ALS proceeding to plead guilty to DUI was properly
used against him at trial after he elected to plead not guilty. The written agreement did
not contain any language therein specifying whether the document could be admissible
at a later trial. Nonetheless, the trial court found the evidence was relevant to, but not
dispositive, of the DUI charge against him. Absent fraud or mistake, its probative value
outweighs any possible prejudice.
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However, the prosecution failed to prove venue because the record did not show
any specific evidence where the traffic stop occurred and Defendant did not stipulate to
the venue at the bench trial. While the conviction was reversed, the prosecution could
retry him for the DUI offense.

Refusal of Alcosensor = Circumstantial Evidence of Impairment
McMaster v. State, 344 Ga. App. 222, 809 S.E.2d 478 (01/10/2018), cert. denied
After a jury convicted Defendant of DUI per se, DUI less safe and failure to maintain
lane, she claimed on appeal that the trial court erred in denying her motion in limine to
exclude her refusal to take an alcosensor test because she should have been able to
refuse to submit to this warrantless search under the Fourth Amendment without this
same refusal being used as evidence at trial. The McMaster Court found this issue
analogous to established case law holding that refusal to take a state-administered
chemical test under the implied consent law is admissible at trial. Thus, similarly
Defendant’s refusal to take the alco-sensor test was circumstantial evidence to show her
impairment.

Rule 404 - Allows Proof of Prior 911 Calls by Defendant’s Wife
Diaz v. State, 344 Ga. App. 291, 810 S.E.2d 566 (01/23/2018), cert. denied
Defendant challenged his jury trial convictions for homicide by vehicle in the first
degree, DUI drugs less safe, and failure to maintain lane in part because the trial court
improperly admitted into evidence that his wife called 911 three months before trial and
reported that Defendant might be driving drunk, and Defendant had hit a car three
months before trial while under the influence of methadone. The appellate court found
the evidence was probative under O.C.G.A. § 24-4-404(b) to show knowledge and intent,
and outweighed its prejudicial impact.

Georgia Constitutional Right Against Performing SelfIncriminating Acts
Olevik v. State, 302 Ga. 228, 806 S.E.2d 505 (10/16/2017)
The Georgia Supreme Court held that a defendant cannot be compelled to incriminate
him- or herself by performing a state-administered breath test at an officer’s direction
because this action violates the defendant’s right against self-incrimination under the
Georgia Constitution, Article I, Section I, Paragraph XVI. The Court reiterated longstanding precedent that Georgia “Paragraph XVI” constitutional safeguards against selfincrimination were greater than those afforded under the federal Fifth Amendment.
Furthermore, the Court recognized a distinction between compelling a suspect to
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perform an act that generates incriminating evidence and compelling a suspect to
simply be present at a location so that another person may perform an act which
generates incriminating evidence. In so ruling, the Supreme Court overruled its own
previous decision in Klink v. State, 272 Ga. 605, 533 S.E.2d 92 (2000), to the extent it
held “that Paragraph XVI of the Georgia Constitution does not protect against compelled
breath tests or that the right to refuse to submit to such testing is not a constitutional
right.”
Practice Pointer: Olevik interpreted the Georgia Constitution to afford a right against
compelled breath-testing. Attorneys and trial judges throughout Georgia are actively
litigating unanswered issues now raised by this ruling. Is it proper for prosecutors to
comment on a defendant’s exercise of this constitutional right? Are jury charges
appropriate to allow jurors to infer consequences of an exercise of the right to refuse?
Are statutes allowing prior act evidence hinging on a present refusal constitutional?
Should some prophylactic Miranda-like warning be given to arrestees prior to the stateadministered breath test? The DUI practitioner should be exploring these and other
issues in the trial courts and appellate courts moving forward. (At the time of the
printing of this comment, there are a number of cases pending in the Georgia Supreme
that bear watching, including, but not limited to: Elliott v. State (Case No. S17G0716);
Garvin v. State (Case No. S18A1112); Licata v. State (Case No. S18G0563); and Bunde
v. State (S18I1432).
Perhaps by the time of THIS seminar the Supreme Court will have given us
further guidance.
(These materials went to print on November 20, 2018)

Case Law Update
Page 14

DEFENSE OF DRINKING DRIVERS INSTITUTE
272 of 310

2:00

IMMIGRATION ISSUES IN CRIMINAL CASES
Carlos E. Solomiany, Ross & Pines LLC, Atlanta

DEFENSE OF DRINKING DRIVERS INSTITUTE
274 of 310

2:45

FIELD SOBRIETY TESTING: LAW
ENFORCEMENT & E XPERT VIEWPOINT
Joshua “Josh” Ott, CaseLock, Inc., Woodstock

DEFENSE OF DRINKING DRIVERS INSTITUTE
276 of 310

Field Sobriety Testing (SFST’s):
Law Enforcement & Expert
Viewpoint

Joshua Ott
Caselock, Inc.
678-438-6215
Caselockinc@gmail.com

DEFENSE OF DRINKING DRIVERS INSTITUTE
277 of 310

I. The Three Phases of DUI Detection
The First phase is “Vehicle in Motion.” Law Enforcement Officers are
trained to look for (24) cues to indicate that a driver is possibly impaired.
These include failing to maintain lane, driving without headlights, making
wide turns, etc. When an officer decides to stop a vehicle, they are then
trained to observe the way the vehicle stops. The stopping sequence may
provide the officer with additional evidence that the driver is possibly
impaired. There are times in which the officer may not observe anything
during Vehicle in Motion that makes them suspect that the driver is possibly
impaired (equipment violations, speeding, roadblock, etc.) During the next
phase, the officer may see signs of possible impairment that leads to a DUI
arrest.
The second phase is “Personal Contact.” This is probably the most
important phase for two reasons. The first is that, this is the only phase that
is going to occur during every DUI investigation. Additionally, it is many
times the phase that a jury is going to put the most weight in because, they
are judging if the driver acts and looks the way they expect of an intoxicated
person. In this phase officers are trained to use their senses to identify
indicators of possible impairment. (Bloodshot eyes, soiled clothing,
fumbling fingers, open containers, slurred speech, admission of drinking,
inconsistent responses, odor of an alcoholic beverage, cover up odors, etc.).
Officers are then trained to observe the driver’s exit from the vehicle. Do
they leave the car in gear, use the car for balance, walk with a staggered gait,
etc.? It is important to remember that by the end of this phase an officer
likely has probable cause to arrest the driver for DUI. In Cann-Hanson v.
State (478.SE.2d 460 [1996]) bloodshot watery eyes and an odor of an
alcoholic beverage were determined to be sufficient to show probable cause
to arrest for DUI.
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The last phase is the “Pre-Arrest Screening.” This includes the
Standardized Field Sobriety Tests (SFST’s) and the Preliminary Breath Test
(PBT). Officers are trained to administer Horizontal Gaze Nystagmus
(HGN), Walk and Turn, and One Leg Stand in that order. After
administering the SFST’s, officers can ask the driver to submit to a PBT. At
the end of this phase an officer decides whether or not they will arrest the
driver for DUI based on the standard of Probable Cause. Officers are trained
to base this decision on the totality of the circumstances, but in many cases
the arrest decision comes down to the results of the SFST’s.

II. Development of the SFST’s
Starting in (1975), the Southern California Research Institute (SCRI)
with funding from the National Highway Traffic Safety Administration
(NHTSA), began research studies to determine which roadside SFST’s were
the most accurate. Prior to this, officers were using their own tests,
instructions, and clues that were not standardized between officers. This lead
to problems in court of determining how much weight the tests should be
given. The goal was to standardize the tests and observations and determine
which tests were the most reliable at distinguishing Blood Alcohol
Concentrations (BACs) at or above the legal limit.
SCRI started with the (6) most commonly used field sobriety tests
throughout the United States. These tests were: One Leg Stand, Finger to
Nose, Finger Count, Walk and Turn, Alcohol Gaze Nystagmus (HGN now),
and tracing (a paper and pencil exercise). The three most reliable tests are
the ones we now know as the SFST’s. The Finger to Nose test is used as part
of the Drug Recognition Expert (DRE) program, and the Finger Count is
taught as a tool that can be used during Personal Contact.
The research included three Standardized Elements for the tests. The
first is Standardized Administrative Procedures. Which means there is a
required manner in which passes must be conducted for HGN, required
instructions for each of the tests, and required demonstrations that must be
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given for the Walk and Turn and One Leg Stand. The second is
Standardized Clues. Which means officers are looking for specific clues
during each one of the tests. The last is Standardized Criteria. This means
that officers must observe a specific thing to count a clue. An example is to
count missing heel to toe for the Walk and Turn, a person has to miss heel to
toe by one half inch or more. NHTSA states that it is necessary to emphasize
that the validation only applies when the Standardized Elements are
followed.
The Original Research determined how accurate each of the tests was
at predicting if a person’s BAC was at or above 0.10 grams. When (4) or
more clues was observed, HGN was 77% accurate. When (2) or more clues
was observed on each test, the Walk and Turn was 68% accurate, and the
One Leg Stand was 65% accurate.
There were three validation studies that were conducted between
(1995) and (1998). The Colorado (1995), Florida (1997) and San Diego
(1998). The primary study that will be addressed is the San Diego study
because it is the study that officers currently use to testify as to how reliable
the SFST’s are. The Colorado study was still dealing with a BAC of 0.10
grams and officers were 86% correct in their arrest/release decisions.
Additionally, 93% of those arrested had a BAC of 0.05 grams or more. The
Florida study was the first study dealing with the lower BAC of 0.08 grams.
Officers were 95% correct in their arrest/release decisions.
The San Diego study involved (297) drivers, and the mean BAC of
those drivers was 0.122 grams. Additionally, the mean BAC of the drivers
that were arrested was 0.150 grams and the mean BAC of those drivers not
arrested was below 0.050 grams. Remember that the target BAC is 0.08
grams, so the further away from the target that you get the easier it is for an
officer to make a correct decision. For example: a person that is two times
the legal limit would be expected to show more obvious indicators of
impairment than someone who is right at the legal limit. That makes it easier
for the officer to know an arrest is the correct decision to make. The officers
in this study also had access to PBT’s.
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How accurate are the SFST’s based on the San Diego study? When
(4) or more clues were observed, HGN was 88% accurate. When (2) or more
clues was observed, the Walk and Turn was 79% accurate, the One Leg
Stand was 83% accurate. When the tests are combined, the accuracy rate
was 91%.
To understand exactly what this means you need to understand what
constitutes a “correct” decision and an “incorrect” decision. A “correct”
decision was when a person was at or above the BAC level and the officer
arrested them, or if the person was below the BAC level and the officer
released them. An “incorrect” decision was when a person was at or above
the BAC level and the officer released the person (false negative), or the
person was below the BAC level and was arrested (false positive).
Remember, these tests have only been “validated” to predict if a person
is at or above a specific BAC. They have never been validated as
indicators of driving impairment.

III. False Positives
What exactly is a false positive? It is a test that incorrectly indicates a
condition exists when it in fact does not. You can think of it as if you went
to your doctor and your doctor ran some tests on you. Those tests came back
and indicated that you have cancer, but in reality you do not. Those tests
would be a false positive.
What were the false positive rates of the SFST’s from the San Diego
study? The false positive rates were; HGN 37%, Walk and Turn 52%, One
Leg Stand 41% and Overall 28%. So the Walk and Turn and One Leg Stand
are about as statistically accurate as a flip of a coin if the person is below the
legal limit. What these false positive rates show is that the tests are good to
be used as screening tests, but are not reliable enough to actually prove
impairment.
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IV. Robustness of the Horizontal Gaze Nystagmus Test
This study was published in (2007) and was funded by NHTSA. It
was in reference to Defense arguments that if HGN were administered
incorrectly, it would affect the results. It was conducted in a laboratory
setting using volunteers (drinkers) and experienced officers.
There were (3) elements tested:
1. Stimulus Speed
a. Fast (1 second)
b. Standard (2 seconds)
2. Stimulus Height (Eye Level was the starting point)
a. High (4 inches)
b. Standard (2 inches)
c. Low (0 inches)
3. Stimulus Distance
a. Close (10 inches)
b. Standard (12-15 inches)
c. Far (20 inches)
When the test was administered correctly the false positive rate was
67%. That is using the NHTSA guidelines that (4) or more clues indicates a
BAC of 0.08 grams or more. In this study, there were far less false positives
listed by Dr. Marceline Burns. This occurred due to her changing the
standards. Dr. Burns indicated that (4) clues on HGN indicated a BAC of
0.03 grams or more. This drastically reduced the number of false positives.
Dr. Burns gave no explanation for this, and NHTSA has continued
instructing officers that (4) clues or more indicates a BAC of 0.08 grams or
more. An additional disturbing note, is that 85% of the people below a BAC
of 0.03 grams had (4) or more clues.
When the stimulus was held in the higher than standard position (4
inches above eye level), the false positive rate was 91%.
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V. Standardized Field Sobriety Tests (SFST’s)
How are the SFST’s supposed to be administered? What clues are
officers looking for? What do those clues mean? What are some of the
common errors that officers make?

Horizontal Gaze Nystagmus (HGN)
Horizontal Gaze Nystagmus is the involuntary jerking of the
eyes as they look to the side. It is caused by (3) drug categories;
Central Nervous System (CNS) Depressants, Dissociative Anesthetics
and Inhalants (DID drugs).
There are 10 steps in the systematic administration of the Horizontal
Gaze Nystagmus test. They are:
1. Check for eyeglasses (note if the person is wearing contacts)
• Have person remove eyeglasses, if worn
2. Verbal Instructions
• Put feet together, hands at the side
• Keep head still
• Look at the stimulus
• Follow the movement of the stimulus with the eyes only
• Keep looking at the stimulus until told the test is over
o This instruction is rarely given by officers
3. Position the stimulus (approximately 12-15 inches in front of face
and slightly above eye level)
• The NHSTA manual does not define what slightly above eye
level means.
• The Robustness Study used 2” as the standard elevation and
4” was too high.
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• Many officers hold the stimulus above the top of the
person’s head, which would be 4” or more.
o The false positive rate when held too high was 91% in
the Robustness Study.
4. Equal Pupil Size and Resting Nystagmus
• These along with Equal Tracking are steps to medically
qualify the person for the HGN test.
• The pupils need to be equal in size and no Resting
Nystagmus should be present.
• This must be done, but many officers do not document it in
their report.
• Officers are trained if it’s not documented it did not occur.
5. Equal Tracking
• The Officer moves the stimulus at approximately the same
speed as when checking for Lack of Smooth Pursuit.
• They are only required to do (1) pass for each eye.
• There should be a clear, distinguishable break between the
check for Equal Tracking and Lack of Smooth Pursuit.
• The eyes need to move together at the same speed and with
a full range of motion.
• Many officers do not document that Equal Tracking was
present.
• Some officers document that it was present, but do not
actually make any passes to check for it.
6. Lack of Smooth Pursuit
• The officer smoothly moves the stimulus at a rate that takes
approximately (2) seconds out to maximum deviation and
(2) seconds back to the center.
• The officer is required to check both eyes (2) times.
• Many officers move the stimulus too fast. The acceptable
range to complete both passes is (12-20) seconds.
• Many officers also arch the stimulus. The Stimulus must be
moved on a horizontal plane.
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7. Distinct and Sustained Nystagmus at Maximum Deviation
• The officer moves the stimulus to maximum deviation and
holds it there for a minimum of (4) seconds.
• The Officer is required to check both eyes (2) times.
• Many officers do not hold the stimulus for the minimum of
(4) seconds at maximum deviation.
• Many officers also arch the stimulus down, so it is no longer
slightly above eye level.
8. Onset of Nystagmus Prior to 45 Degrees
• The stimulus is moved slowly at a rate that takes
approximately (4) seconds to get to a (45) degree angle.
• If jerking is observed prior to that, the stimulus is stopped
and held steady at that position.
• The officer then confirms that the jerking is continuing and
prior to a (45) degree angle.
• Many officers do not stop and hold the stimulus steady.
9. Total the Clues (Maximum 3 per eye, 6 total)
• If an officer observes (4) or more clues, it means that the
person’s BAC is 0.08 grams or more with 88% accuracy.
10. Check for Vertical Nystagmus (Only caused by DID drugs)
• The stimulus is moved up and held for a minimum of (4)
seconds at the top.
• The officer is required to check (2) times.
• Many officers do not hold for the minimum of (4) seconds.

Walk and Turn
The Walk and Turn is a Divided Attention test. This means that
it requires the person to divide their attention between physical and
mental tasks. The Walk and Turn should be conducted on a
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reasonably dry, hard, level, non-slippery surface. The original SCRI
studies stated that subjects with leg, back, inner ear, or over (65)
years of age would have difficulty performing the test. Additionally,
subjects with heels (more than 2” tall), flip-flops, platform shoes etc.
should be given the opportunity to remove their shoes.
Instructional Stage
• Straight line (real or imaginary)
• Place left foot on the line, and right foot in front of left
touching heel to toe
• Place your arms down to sides
• Remain in this position and do not start until instructed to
• Do you understand? (Make sure person indicates
understanding)
• Officer must demonstrate
Walking Stage
• Take nine heel to toe steps on the line, turn, and take nine
heel to steps back down the line
• When you turn, leave the front (lead) foot on the line, and
turn by taking a series of small steps with your other foot.
• While you are walking
o Watch your feet at all times
o Count your steps out loud
o Keep your arms at your sides
o Once you start walking, don’t stop until you have
completed the test
• Do you understand? (Make sure person indicates
understanding)
• Officer must demonstrate a minimum of (3) heel-to-toe
steps, the turn, and then a minimum of (3) return heelto-toe steps.

DEFENSE OF DRINKING DRIVERS INSTITUTE
286 of 310

Clues
• Starts too soon
• Cannot keep balance while listening to the instructions
(Must break the heel to toe stance)
• Misses heel to toe (1/2” or more)
• Steps off line (one foot is entirely off the line)
• Raises arms (6” or more)
• Improper turn
• Incorrect number of steps (actual number of steps taken)
• Stops (Do not count if person is merely walking slowly)
If an officer observes (2) or more clues it indicates that the person’s
BAC is 0.08 grams or more with 79% accuracy.
The common errors that officers make; not providing the correct
instructions, demonstrating the test incorrectly, not medically
qualifying the person, and counting clues that did not occur.

One Leg Stand
The One Leg Stand is also a Divided Attention test. The One
Leg Stand should be conducted on a reasonably dry, hard, level, nonslippery surface. The original SCRI studies stated that subjects with
leg, back, inner ear, people who are overweight by (50) pounds or
more, or over (65) years of age would have difficulty performing the
test. Additionally, subjects with heels (more than 2” tall), flip-flops,
platform shoes etc. should be given the opportunity to remove their
shoes.
Instructional Stage
• Stand with your feet together and arms down at the sides
• Do not start until instructed to
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• Do you understand? (Make sure person indicates
understanding)
• Officer must demonstrate
Balance and Counting Stage
• Raise either foot approximately 6” off the ground
• Look at the raised foot
• Count out loud (1001, 1002, etc.)
• Keep your arms down to your side
• Keep both legs straight and raised foot parallel to the ground
• Do you understand? (Make sure person indicates
understanding)
• The test is administered for (30) actual seconds
• Officer must demonstrate
Clues
• Puts foot down
• Sways (slight tremors of the foot or body should not be
interpreted as swaying)
• Hopping
• Raises arms (6” or more)
If an officer observes (2) or more clues it indicates that the person’s
BAC is 0.08 grams or more with 83% accuracy.
The common errors that officers make; not providing the correct
instructions, not medically qualifying the subject, and counting clues
that did not occur.
Also on both the Walk and Turn and One Leg Stand be alert for the
officer who exhibits clues while demonstrating the tests.

VIII. Conclusion
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The purpose for the SFST’s has been to provide officers with
screening tests to determine whether or not they should make an arrest for
DUI based on the standard of Probable Cause. These tests are beneficial to
officers for that purpose. The SFST’s screen out some drivers who would
otherwise have been arrested based on probable cause if no testing was
conducted. However, with the false positive rates of the SFST’s, they are not
reliable enough to actually prove whether or not someone is actually
impaired.
NHTSA emphasizes to officers that the validation only applies when
the SFST’s are administered and interpreted according to the standardized
guidelines. In many cases, the officers do not administer the tests to the
NHSTA guidelines, which compromises the validity of the tests.
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3 PHASES OF DUI DETECTION
1)

Vehicle in Motion

2)

Personal Contact
• Cann-Hanson v. State (1996)

3)

Pre-Arrest Screenings (SFST’s)

4)

= Totality of the circumstances

CASELOCK, INC
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WHAT WERE THE SFST’S
DEVELOPED FOR?
•

Screening tests to assist officers in arrest
decision

•

“Standardizing” the tests

•

Predict if someone is at or above a
specific BAC

CASELOCK, INC
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SCRI/NHTSA STUDIES
•
•
•
•
•

1977, 1981, 1983
Colorado (1995)
Florida (1997)
San Diego (1998)
Robustness of HGN (2007)

CASELOCK, INC
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STANDARDIZED ELEMENTS
• Standardized Administrative Procedures
• Standardized Clues
• Standardized Criteria
• It is necessary to emphasize this validation applies only
when:
• The tests are administered in the prescribed, standardized
manner
• The standardization clues are used to assess the suspect’s
performance
• The standardization criteria are employed to interpret that
performance.
• If any one of the SFST elements is changed, the validity may be
compromised.

CASELOCK, INC
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HORIZONTAL GAZE NYSTAGMUS
• Only validated to indicate for a specific BAC
• Caused by DID drugs
• Medical Impairment
• Resting Gaze Nystagmus, Equal Pupil Size,
Equal Tracking
• Officers are reminded to ask questions about the
subject’s eyes and general health conditions prior
to administering the HGN test.

(Session 8, page 29)

DEFENSE OF DRINKING DRIVERS INSTITUTE
295 of 310

HORIZONTAL GAZE NYSTAGMUS
• Stimulus Position
• Lack of Smooth Pursuit
• Distinct and Sustained Nystagmus at Maximum
Deviation
• Onset of Nystagmus Prior to 45 Degrees
• Vertical Gaze Nystagmus
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MEDICAL ISSUES
• Legs, back, inner ear issues, over the age of
65
• 50 or more pounds over weight for OLS
• Footwear
• Surface (Reasonably dry, hard, level, and
non-slippery)
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WALK AND TURN
• Instructional Stage
• Straight line
• Left foot on the line, right foot in front
touching heel to toe
• Arms down to sides
• Remain in position and don’t start
• Do you understand? (affirmative response)
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WALK AND TURN
• Walking Stage
• 9 Heel to toe steps, turn, 9 heel to toe steps
• Leave lead foot on the line, turn taking a
series of small steps
• Look at feet, count steps out loud, keep arms
to the side, don’t stop
• Do you understand? (affirmative response)
• Must demonstrate 3 steps and turn
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WALK AND TURN
• Clues (2 or more)
1. Starts too soon
2. Cannot keep balance
3. Misses heel to toe
4. Steps off line
5. Raises arms
6. Improper turn
7. Incorrect number of steps
8. Stops
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ONE LEG STAND
• Instructional Stage
• Feet together
• Arms down to sides
• Don’t start
• Do you understand? (affirmative response)
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ONE LEG STAND
• Balance and Counting Stage
• Raise foot approximately 6”
• Look at raised foot, count out loud
(1001,1002 etc), arms down to the side, both
legs straight, and foot parallel to the ground
• Do you understand? (affirmative response)
• Time for 30 seconds
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ONE LEG STAND
• Clues (2 or more)
1. Puts foot down
2. Raises “arms”
3. Sways
4. Hopping
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SAN DIEGO (1998) (0.08 BAC)
• HGN is 88% accurate (4/6)
• Walk and Turn is 79% accurate (2/8)
• One Leg Stand is 83% accurate (2/8)
• Combined 91% accurate
These percentages were obtained from experienced
SFST personnel. (Instructor Manual)
CASELOCK, INC
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SAN DIEGO (1998)
• Overview of the study
• 297 Drivers
• Mean BAC 0.122
• 217 Arrests with a Mean BAC of 0.150
• 65 Warnings with Mean BAC of 0.044
• 15 Citations with a Mean BAC of 0.046
• Officers had access to PBT’s

CASELOCK, INC
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DEFINITION: FALSE POSITIVES

A test result that is incorrect because the
test indicated a condition or finding that
does not exist (www.dictionary.com)

CASELOCK, INC
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SAN DIEGO (1998)
• The False Positives
• 37% < 0.08 had 4/6 clues or more on HGN
• 52% < 0.08 had 2/8 clues or more on WAT
• 41% < 0.08 had 2/4 clues or more on OLS
• 28% < 0.08 were estimated to be over

CASELOCK, INC
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ROBUSTNESS OF HGN (2007)
• Study was done in reference to defense arguments
• Stimulus Speed
• 1 second and 2 seconds
• Stimulus Height
• 0 inches, 2 inches, and 4 inches
• Stimulus Distance
• 10 inches, 12 inches, 20 inches

CASELOCK, INC
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ROBUSTNESS OF HGN (2007)
• When administered CORRECTLY!!!
• 67% < 0.08 had 4/6 clues or more
• 65% < 0.05 had 4/6 clues or more
• 85% (6/7) < 0.03 had 4/6 clues or more
• 6/6 observed at BAC of 0.029
• Stimulus Too High
• 91% < 0.08 had 4/6 clues or more
• 90% < 0.05 had 4/6 clues or more

CASELOCK, INC
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ROBUSTNESS OF HGN (2007)
• HGN is a robust procedure
• 4 clues can be 0.03 BAC and above
• 6 clues can be 0.06 BAC and above

CASELOCK, INC

DEFENSE OF DRINKING DRIVERS INSTITUTE
310 of 310

QUESTIONS?
Joshua Ott
678-438-6215
Caselockinc@gmail.com
Caselockinc.com
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega

INSTITUTE OF CONTINUING LEGAL EDUCATION
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