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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Tangela S. King 
Director, ICLE

Rebecca A. Hall 
Associate Director, ICLE





Presiding:
Tracy B. Johnson, Program Co-Chair; Executive Director, Georgia Office of Dispute Resolution, Atlanta, GA
Stacey L. Mitchener, Program Co-Chair; Chairperson, Dispute Resolution Section, State Bar of Georgia; 
Georgia Department of Law Consumer Protection Unit, Atlanta, GA

 7:15  STATE BAR OF GEORGIA DISPUTE RESOLUTION SECTION MEETING
  Stacey L. Mitchener, Program Co-Chair; Chairperson, Dispute Resolution Section, State Bar  
  of Georgia; Georgia Department of Law Consumer Protection Unit, Atlanta, GA

 7:30  REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A jacket or sweater is recommended.)

 8:10  WELCOME AND PROGRAM OVERVIEW

 8:15  WHAT’S SEX GOT TO DO WITH IT? EFFECTIVE NEGOTIATION SKILLS FOR ALL
  Professor Andrea Kupfer Schneider, Director, Dispute Resolution Program, Marquette   
  University Law School, Milwaukee, WI

 9:15  BREAK

 9:25  BREAKOUT SESSION
  *Only Track 1 will be broadcast to satellite attendees and web stream viewers.

  *TRACK 1
  NEGOTIATION SKILLS: ADDING TO YOUR TOOLBOX
  Professor Andrea Kupfer Schneider

  TRACK 2
  TEN THINGS YOU GOTTA KNOW ABOUT ARBITRATION
  Panelists:
  John F. Allgood, Ford & Harrison LLP, Atlanta, GA
  Herbert H. “Hal” Gray, III, Ragsdale Beals Seigler Patterson & Gray, LLP, Atlanta, GA
  John A. Sherrill, Seyfarth Shaw LLP, Atlanta, GA
  R. Wayne Thorpe, JAMS, Mediator/Arbitrator, Atlanta, GA
  Hon. Christi Underwood (Ret.), Underwood Arbitration & ADR Services, LLC, Winter Park, FL

 10:25  COMMUNICATIONS AND CONFLICT RESOLUTION IN OUR COMMUNITIES
  Moderator: R. Michael Waller, Director of Projects, Georgia
  Appleseed Center for Law & Justice, Atlanta, GA
  Panelists:
  Louis M. Dekmar, Chief of Police, LaGrange Police Department, LaGrange, GA
  Curtis Brown, Build the Crowd, LLC, LaGrange, GA
  Nekia Hackworth Jones, Nelson Mullins Riley & Scarborough LLP, Atlanta, GA

vii
AGENDA



 11:25  LUNCH

 11:50  INSIDE THE MIND OF THE ADR PROFESSIONAL: PRACTICAL INSIGHTS FROM 
NEUROSCIENCE AND BEHAVIORAL PSYCHOLOGY

  Richard Birke, Executive Director, JAMS Institute, JAMS, Inc., Irvine, CA

 12:50  BREAK

 1:00  BREAKOUT SESSION
  *Only Track 1 will be broadcast to satellite attendees and web stream viewers.

  *TRACK 1
  EXPANDING ACCESS TO JUSTICE THROUGH ONLINE DISPUTE RESOLUTION
  Colin Rule, Tyler Technologies, San Jose, CA

  TRACK 2
  UPDATES TO MILITARY RETIREMENT PLANS, DIVISIBLE RETIRED PAY AND U.S.   
  SUPREME COURT DECISIONS
  Wm. John Camp, John Camp Law, LLC, Warner Robins, GA

 2:00  GEORGIA COMMISSION ON DISPUTE RESOLUTION ETHICS PANEL
  Moderator: Alison M. Lerner, Staff Attorney, Office of General Counsel, Judicial Council/  
  Administrative Office of the Courts, Atlanta, GA
  Panelists:
  Hon. Jane C. Barwick, Judge, Fulton County Superior Court, Atlanta, GA
  Mary S. Donovan, Attorney at Law, Macon, GA
  Emily S. “Sandy” Bair, Davis Matthew & Quigley PC, Atlanta, GA
  Hon. M. Cindy Morris, Judge, Whitfield County Superior Court, Dalton, GA

 3:00  ADJOURN
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What’s Sex Got 
to do With it?
Effective Negotiation
Skills for All

Andrea Kupfer Schneider
Professor of Law and Director, Dispute Resolution Program
Marquette University Law School

Genesis



Strongest

Weakest

Your Negotiation Skills?

Negotiation Skills Source?

Family

Birth Order

Mentors

Professional Training

Ethnic

Gender



Caveat

Not all women; not all men; masculine/feminine
Gender is just one lens
Modern gender research asks different questions

Skills for Effective 
Negotiation

© Andrea Kupfer Schneider

Will explain each one
Compare gender research



Assertiveness

Knowledge

Presentation

Assertiveness—
Women

Need to ask more

Need higher confidence

Need to set higher goals



Women Need to
Ask More

Don’t view negotiations as negotiations 
(historically)

In lab studies

In salary negotiations

Are Women Less 
Assertive?



Negotiate over more

Generational shift

Negotiate when trained

Or NOT Really?

Women Need 
Higher Confidence

Lower in adolescence
We often test students in college or 
graduate school

Farber & Rickenberg, Under Confident Women & Overconfident Men



Women Need to Set
Higher Goals

Don’t ask for as much
Do not have market information/networks
Fear backlash

Manage with expectations, status , and team

This Photo by Unknown Author is licensed under CC BY-NC-ND

Assertiveness—
Men

Tend toward overconfidence

Do face backlash for bullying



Men Tend Toward 
Overconfidence

Typical negotiation error
Not admit mistakes
Conflict escalation

Men Face Backlash 
for Bullying

New study shows greater backlash for 
men than women—difference in 
assertive v. aggressive language

Nazli Turan, et al.



Empathy

Cognitive

Emotional

Empathy—
Women

Ethic of care

Stronger listeners

Can better use flattery as tool



Women’s Ethic 
of Care

Can be taken advantage of
More willing to work with other side
Knowing this, other can exploit

Carol Rose, Bargaining & Gender

Women are 
Stronger Listeners

More practice listening
More expected to listen

Hannah Bowles, Psychological Perspectives



Women Can Better 
Use Flattery as Tool

Flattery works
Easier for women to compliment 
clothing, looks, children, etc.

Empathy—
Men

Need to work on listening

Clients want better listeners



Men Need to 
Work on Listening

Better listeners are better liked (Huang et al)

Better listeners gather more info
Good listening is the only thing that 
changes minds (Itzachov)

Men & Empathy

Not rewarded or expected until 
adulthood



Flexibility

Outcome flexibility

Process flexibility

Flexibility—
Women

Time & Information NeededOutcome 
Flexibility

Internal Flexibility NeededProcess 
Flexibility



Women Take 
More Time

Perhaps read Carol Gilligan as flexibility story
More likely to consult with others before 
deciding

Flexibility—
Men

Decisions made quickly—
flexibility or creativity takes time 
to ponder

Also requires information 
gathering



Men Make 
Decisions Quickly

Jake—steal now, deal with 
consequences later (Gilligan)

Testosterone & risk taking studies (Britain)

Flexibility Requires 
Information Gathering

Linked to relationship and trust in order 
to exchange information



Social Intuition

Knowing yourself

Reading them

Responding to them

Elements of       
Social Intuition

Proximity
Mirroring
Eye contact
Physical contact
Pace
Tone
Humor
Metaphor



Social Intuition—
Women

Women considered better 
readers of others

Higher self-control and awareness

Better at mood setting

Women Considered 
Better Reader of Others

Can better decode body language, 
tone, facial expressions (Gulaborska & Larson)

Better able to mirror and smooth—
better to maintain eye contact and 
smile (Brescoll)

Better able to read emotion of 
language (Sokolov et al.)

Better able to read non-verbal displays 
of emotion (Thompson & Voyer)

Better able to read smiles (Spies & Evincer)



Women Have More Self-
Control and Awareness

Self-control needed in negotiation to 
be patient
Awareness part of intuition to 
understand impact of self

Women are Better at 
Mood Setting

More trained to host
Aware of mood
Good mood Better outcome



Social Intuition—
Men

Training needed (i.e., FBI and 
NYPD)

Think about larger issues of mood and 
tone (i.e., intimidating)

Greetings and touch (i.e., shake hands, 
hug, etc.)

Men Training Needed 
(i.e., FBI and NYPD)

Training for years on how to read 
others, build rapport, learn to listen
Less able to read eyes (Schniffer et al.)

Better able to read threatening cues 
but miss other emotions (Kret & deGelder)



Men & Mood

Backlash for bullying
Be aware—height, tone, size & how 
one comes across
Anger more likely to be common when 
males negotiate (while happiness only 
common between women) (Hertenstein & 
Dacher)

Men & Touch

Studies show touch can improve 
relationship (high tips)
BUT men cannot be ones to decide this 
in mixed gender pairs 
Barely touch each other
in US culture (NYT)



Ethicality

Reputation

Trustworthiness

Trustfullness

Ethicality—Women

Women expected to have 
higher standard

More likely to be lied to

Engage in pro social enforcement of 
norms



Women Expected to 
Have Higher Standard

Women assumed to be more ethical (Emma Levine)

Leads to more trustworthy reputation

Women are More 
Likely to be Lied to

Female names more likely to be 
deceived
Assume more ethical

(Kennedy & Kray)



Engage in Pro Social 
Enforcement of Norms

Gossip is actually enforcing norms 
(Media Men list example)

Ethicality—
Men

Need to work on trustworthiness 
and reputation

Less self-control



Men and Trustworthiness 
and Reputation

Less information sharing
Less integrative agreements

Men Have Less Self-
Control

Ego depletion with less control
Ethical violations
Testosterone (versus Oxytocin for 
women) is the hormone at play (Ryan)



This Photo by Unknown Author is licensed 
under CC BY-NC-ND

Let’s Review

Strongest & weakest skills?
Skills source?
Gender is just one (very studied) lens
Assertiveness is only one skill
Best negotiators think carefully about a 
variety of skills

Resources

Negotiating While Female
Available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3123832

Women Don’t Negotiate and Other Similar Nonsense
Available at https://www.youtube.com/watch?v=jFX1wAOv724

Smart & Savvy
Available at http://www.smartsavvynegotiation.com





*Track 1
Negotiation Skills: Adding To Your Toolbox
Presented By:

Professor Andrea Kupfer Schneider
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“The relationship between reputation, trust, reciprocity, and social benefit” by Phil Windley is licensed under CC BY-NC-SA 2.0.

Image courtesy of StockPhotoSecrets.com.







“Empathy” by Sean MacEntee is licensed under CC by 2.0.





3. Conclusions: What we 
Believe based on how we 
think and feel

2.  Reasoning: How what we 
see and hear makes us 
Think or Feel

1.  Data: What we actually See
and Hear

Everything that is said or done

How We Reason, Interpret Data:

•We attach meaning to the data we select

•We make sense of meaning by telling a story -- Who is the 
hero, victim, villain, etc.

What We Conclude: 

•We treat our stories as reality

•These stories form the basis for future data selection, reasoning

•Group dynamics reinforce biases

The Data We Select: 

•We have different interests, expectations, biases

•We select conforming data

•We dismiss non-conforming data



Image courtesy of StockPhotoSecrets.com.
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John A. Sherrill
Seyfarth Shaw LLP
Atlanta, GA

R. Wayne Thorpe
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Hon. Christi Underwood (Ret.)
Underwood Arbitration & ADR Services, LLC
Winter Park, FL
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O.C.G.A.§9-9-1 et seq



O.C.G.A. §9-9-6(a) 

    “A party aggrieved by the failure of another to arbitrate may apply 

    for an  order compelling arbitration. If the court determines there  

    is no substantial issue concerning the validity of the agreement to  

    submit to arbitration or compliance therewith and the claim sought 

    to be arbitrated is not barred by limitation of time, the court shall  

    order the parties to arbitrate. If a substantial issue is raised or the  

    claim is barred by limitation of time, the court shall summarily  

    hear and determine that issue and, accordingly, grant or deny the  

    application for an order to arbitrate.  If an issue claimed to be  

    arbitrable is involved in an action pending in a court having  

    jurisdiction to hear a motion to compel arbitration, the application 



    shall be made by motion in that action. If the application is   

    granted, the order shall operate to stay a pending or subsequent  

    action, or so much of it as is referrable to arbitration.” 

    

    FAA §4, Failure to arbitrate under agreement; petition to United  

    States  court having jurisdiction for order to compel arbitration;  

    notice and service thereof; hearing and determination. 

  

O.C.G.A. §9-9-6(b). 

    

    “Subject to subsections (c) and (d) of this Code section, a party  

    who has not participated in the arbitration and who has not made  

    an application to compel arbitration may apply to stay arbitration  

    on the grounds that: 

       (1)  No valid agreement to submit to arbitration was made; 

       (2)  The agreement to arbitrate was not complied with; or 

       (3)  The arbitration is barred by limitation of time.” 

 

    FAA§4, Failure to arbitrate under agreement; petition to United  

    States  court having jurisdiction for order to compel arbitration;  

    notice and service thereof; hearing and determination. 

 

   :  

    

    In Tillman Group, Inc. v. Keith,  201 Ga. App.     

    680, 411 S.E.2d  794 (1991, the Court held that  

    an agreement to arbitrate was waived by any action of a   

    party, which was inconsistent with the right of arbitration. By  

    litigating the merits of the homeowners' claim in Magistrate Court  



    without first filing a motion or otherwise initiating arbitration  

    proceedings, the Contractor waived its right to arbitrate. 

  

   : 

“After service of the demand, or any amendment thereof, the party  

    served  must make application within 30 days to the court for a  

    stay of arbitration or he will thereafter be precluded from denying  

    the validity of the agreement or compliance therewith or from  

    asserting limitation of time as a bar in court. Notice of this   

    application shall be served on the other parties. The right to apply  

    for a stay of arbitration may not be waived,  except as provided in  

    this Code section.” 

 

    The Contractor entered into a contract with the Owner  to build a  

    parking deck.  The Court of Appeals held that the trial court did  

    not err in denying the Owner’s motion to stay the arbitration and  

    in concluding that the Owner waived its right to stay the   

    arbitration by participating in the process for eighteen months.  

    The Owner actively participated in the arbitration, and once the  

    facts were developed, it challenged the demand and initiated a new 

    action by filing a motion to stay the arbitration. By participating in 

    and failing to object to the arbitration process, it waived any right  

    it had to stay the proceedings. 

    Atl. Station, LLC v. Vratsinas Constr. Co., 307  Ga. App. 398, 705  

    S.E.2d  191 (2010). 

 

    A bank defendant filed a multi-count counterclaim to plaintiff’s  

    complaint which alleged mismanagement of the plaintiff’s account.   

    The defendant/counterclaimant then engaged in extensive  



    discovery, and did not demand arbitration for nine months,  The  

    Court of Appeals held that  defendant/counterclaimant waived its  

    right to demand arbitration, and that the trial court erred when it  

    granted the bank's motion to dismiss the company's action so the  

    parties could arbitrate their dispute. Griffis v.Branch Banking &  

    Trust Co., 268 Ga. App. 588, 602 S.E.2d 307 (2004). 

 

    

O.C.G.A. §9-9-4(a) and (b) 

    (a) (1) Any application to the court under this part shall  

      be made to the superior court of the county where  

      venue lies, unless the application is made in a  

      pending court  action, in which case it shall be  

      made to the court hearing that action. Subsequent  

      applications shall be made to the court hearing the  

      initial application unless the court otherwise  

      directs. 

        (2) All applications shall be by motion and shall be  

      heard in the manner provided by law and rule of  

      court for the making or hearing of motions,   

      provided that the motion shall be filed in the same  

      manner as a complaint in a civil action. 

    (b)  Venue for applications to the court shall lie: 

        (1) In the county where the agreement provides for the  

      arbitration hearing to be held; or 

      (2) If the hearing has already been held, in the county  

      where it was held; or 



        (3) In the county where any party resides or does  

      business; or 

       (4) If there is no county as described in paragraph (1),  

      (2), or (3) of this subsection, in any county.” 

 

     FAA§4, Failure to arbitrate under agreement; petition to  

     United States court having jurisdiction for order to compel  

     arbitration; notice and service thereof; hearing and  

     determination. 

Arbitrability:  Losey v. Prieto, 320 Ga. App. 390, 739 S.E.2d 204 (2013)  - 

   Court decides Arbitrability unless contract provides that arbitrator is to  

   do so.  Also, even if not explicitly set forth, contract may incorporate ADR  

   forum rules that provide arbitrator is to decide Arbitrability, e.g.   

   American Arbitration Association (“AAA”) Rule ______ 

    

   “If the parties did not agree to submit the arbitrability question itself to  

   arbitration, then the court should decide that question just as it would  

   decide any other question that the parties did not submit to arbitration,  

   namely independently. This conclusion flows inexorably from the fact that  

   arbitration is simply a matter of contract between the parties; it is a way  

   to resolve those disputes -- but only those disputes -- that the parties have  

   agreed to submit to arbitration. An agreement to arbitrate arbitrability  

   must be shown by clear, unmistakable evidence.” North Augusta   

   Associates Limited Partnership v. 1815 Exchange, et al., 220 Ga. App.  

   790, 469 S.E.2d 759 (1996) 



In a dispute over construction of a home in which the homeowners sought  

   rescission of the underlying construction contract, the arbitration clause  

   in the  parties' contract providing that the parties agreed to submit any  

   controversy to arbitration was enforceable without regard to the   

   controversy's justiciable character under O.C.G.A. § 9-9-3. D. S. Ameri  

   Constr. Corp. v. Simpson, 271 Ga. App. 825, 611 S.E.2d 103 (2005). 

 

   The Court of Appeals reversed the trial court’s refusal to compel   

   arbitration as  to all counts of the buyers' complaint against a seller to  

   recover damages for  construction defects in the buyers' new home  

   because the arbitration clause in the parties' agreement was broad enough 

   to cover the buyers' claims for equitable rescission.. Order Homes, LLC v. 

   Iverson, 300 Ga. App. 332, 685, S.E.2d 304 (2009). 

 

 

   “Clearly, the agreement provides that only claims made    

   in compliance  with the procedures defined by the agreement may be  

   arbitrated.” North Augusta Associates Limited Partnership v. 1815  

   Exchange, et al., 220 Ga App. 790, 469 S.E.2d 759 (1996) 

In certain circumstances nder the Code, a Court may consolidate  

    separate arbitration proceedings unless the parties have precluded 

    consolidation in their agreement. O.C.G.A.§9-9-6(e). “Unless  

    otherwise provided in the arbitration agreement, a party to an  



    arbitration agreement may petition the Court to consolidate  

    separate arbitration proceedings, and the court may order   

    consolidation of separate arbitration proceedings when: 1)   

    Separate arbitration agreements or proceedings exist between the  

    same parties or one party is a party to a separate arbitration  

    agreement with a third party; 2) The disputes arise from the  

    same transaction or series of related transactions, and 3) There is  

    a common issue or issues of law or fact creating the possibility of  

    conflicting rulings by more than one arbitrator or panel of   

    arbitrators.” 

While generally, non-signatories to an arbitration agreement  

    cannot be compelled to arbitrate, this may be waived by active  

    participation in an arbitration proceeding.  Atl. Station, LLC v.  

    Vratsinas Constr. Co., 307  Ga. App. 398, 705 S.E.2d 191 (2010) A 

    Aslo, equitable estoppel may apply to non-signatories. Order  

    Homes, LLC v. Iverson, 300 Ga.App. 332, 685 S.E.2d 304 (2009) 

Generally, either the parties’ agreement or the rules of the  

     Provider organization set out how arbitrators are to be  

     appointed.  In the absence of an agreement regarding  

     arbitrator selection, however, the parties may petition the  

     Court to appoint an arbitrator. O.C.G.A.§9-9-7. 

  

    FAA§5, Appointment of arbitrators or umpire. 

 

Any party and the arbitrator may issue subpoenas for the  

     attendance of  witnesses and for the production of books,  



     records, documents and other evidence. O.C.G.A.§9-9-9.   

     Upon application to the Court, arbitration subpoenas shall  

     be enforced in the same manner provided by law for the  

     service and enforcement of subpoenas in a civil action.  

     O.C.G.A.§9-9-9(a). 

 

    FAA§7, Witness before arbitrators; fees; compelling attendance. 

O.C.G.A. §9-9-10

O.C.G.A.

O.C.G.A.§9-9-13(a) 

 

O.C.G.A.§9-9- 

     13(b) 

 



      

The award shall be vacated upon the application of  

      a party who either participated in the arbitration or 

      was served with a copy of the demand for   

      arbitration if the Court finds  that the rights of that  

      party were prejudiced by: 

   1. Corruption, fraud, or misconduct in procuring the  

    award; 

   2. Partiality of an arbitrator appointed as a neutral; 

   3. An overstepping by the arbitrators of their authority 

    or such imperfect execution of it that a final and  

    definite award upon the subject matter submitted  

    was not made; 

   4. A failure to follow the procedure of this part, unless 

    the party applying to vacate the award continued  

    with the arbitration with notice of this failure and  

    without objection; 

   5. The arbitrators manifest disregard of the   

    law. 

 



 

     . 

      The award shall be vacated on the application of a  

      party who neither participated in the arbitration  

      nor was served with a demand for an arbitration or  

      an order to compel arbitration if the court finds  

      that: 

      1. The rights of the party were prejudiced by  

       one of the grounds specified in subsection  

       (b) [See above.] of this Code section; 

   2. A valid agreement to arbitrate was not  

    made; 

    3. The agreement to arbitrate has not been  

     complied with; 

    4. The arbitrated claim was barred by  

      limitation of time, as provided in this part. 

 

FAA§10 

      

i) “Where the award was procured by corruption,  

      fraud or undue means; 

     ii) Where there was evident partiality or corruption in  

      the arbitrators, or either of them; 

     iii) Where the arbitrators were guilty of misconduct in  

      refusing to postpone the hearing, upon sufficient  

      cause shown, or in refusing to hear  evidence  

      pertinent and  material to the controversy; or any  



      other misbehavior by  which the rights of any party  

      have been prejudiced; 

     iv) Where the arbitrators exceeded their powers, or so  

      imperfectly executed them that a mutual, final, and  

      definite award upon the subject matter submitted  

      was not made.” 

Frazier, supra

Airtab, Inc. v. Limbach Co., LLC,
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I.   Introduction 

Although I have been a commercial litigator for my entire 40 year career, over the 

last thirty years I have acted as an arbitrator and represented parties in numerous 

arbitrations, and I have reached the conclusion that arbitration can serve as a viable 

cheaper and quicker alternative to litigation in complex commercial cases if the 

arbitration process is properly structured and managed.  Over this period as an 

arbitrator, I have developed my own philosophy of how I think an arbitration can most 

effectively and efficiently be managed to deal with recurring problems that regularly 

arise, and that includes an insistence by me that the parties conduct themselves 

respectfully and implement many of the procedures that are found in a properly 

structured cooperative negotiation1 and/or mediation process.  However, this is often 

difficult between parties who have come into arbitration from litigation or in an 

adversarial mode, determined to make the arbitration as much like litigation as possible. 

Suffice it to say that parties who are unable to settle during a cooperative 

negotiation and mediation phase will usually have created a negotiating rapport 

between counsel and the parties that should also contribute to the efficiency of a 

  Cooperative negotiation involves an explicit agreement by the parties to use a planned 
negotiation process, typically at the beginning of a case, with a written agreement that 
includes detailed procedures for the negotiation.  This agreement normally includes 
voluntary exchange of information necessary for all involved to evaluate the various 
claims, and usually specifies proceeding to mediation and then arbitration, rather than 
litigation, if the matter cannot be settled by negotiation.  An excellent and in-depth 
discussion of early cooperative negotiation is set forth in John Lande’s book “Lawyering 
With Planned Early Negotiation,” (American Bar Association Publishing, Section of 
Dispute Resolution of the ABA 2011).  I refer to a “cooperative mediation” as a 
mediation that grows out of cooperative negotiation or utilizes similar cooperative 
procedures to prepare for the mediation. 



subsequent arbitration. This would hopefully result in what we might go on to refer to as 

a “cooperative arbitration.”  Such an arbitration, effectively managed by the arbitrator or 

arbitration panel, should ensure the fairness and efficiency of the process, and I will 

describe in this paper some of those best management practices I have found to be 

conducive to such a result.  

II. Advantages of Arbitration 

Unlike Court processes, which are open to all citizens as the public forum for the 

resolution of disputes, arbitration is clearly a creature of contract in that it must be 

agreed to by the parties2.  Although arbitrators must assume primary responsibility for 

keeping an arbitration on track so that the efficiencies that should be inherent can be 

realized, again, it would be helpful if parties would come into the process after having 

established a relationship such as that described above for a cooperative negotiation 

and/or mediation.  Even without such a prior relationship, with an informed arbitration 

panel, the arbitrators can utilize the flexibility and informality of arbitration to insist 

upon using cooperative principles, and work with counsel and the parties to 

appropriately limit discovery and the filing of unnecessary motions to prevent 

continuances, delays and other issues that tend to defer completion of the arbitration 

and add to its expense and complexity. 

  Of course, the underlying “contract”  is the arbitration clause itself.  Parties, counsel 
and arbitrators should initially familiarize themselves with the governing arbitration 
clause at the outset of the case because that clause forms the basis for all procedures 
that are to be followed, as well as the jurisdiction of the panel and possibly other 
governing principles for the arbitration. 



III. Potential Conflicts  

Initially, it is critically important as soon as the arbitrators have been selected for 

the arbitrators to ensure that they have no conflicts, real or perceived, by conducting a 

thorough conflict check.  Potential or alleged bias that is uncovered after the decision is 

rendered is the most common grounds for challenging an arbitration award.  For this 

reason, it cannot be overstressed that all questions of potential bias must be addressed 

and disclosed in advance, and the selected arbitrators must conduct a thorough and 

exhaustive conflict check of the parties, their counsel and their law firms and all 

expected factual and expert witnesses to disclose any prior contacts or relationships that 

should be disclosed3. 

IV. The Preliminary Conference 

After the arbitration panel has been finalized, the panel will ordinarily hold a 

preliminary conference4 with counsel for the parties, usually by conference call5, to 

establish the procedures that will result in the final hearing and decision.  Before that 

preliminary conference is held, if a cooperative relationship is not already in place, it is 

my standard practice as an arbitrator to jointly instruct counsel for the parties to confer 

It should also be stressed that attention to potential conflicts is a continuing 
obligation throughout arbitration as additional witnesses, parties and counsel are 
added. 

Such a conference is prescribed by most administering agency rules (See  American 
Arbitration Association (“AAA”)  Commercial Rule R-23; JAMS Rule 16).

 While it is obviously advantageous to  hold preliminary conferences and pre-hearing 
conferences in person where possible, complex business disputes often involve 
arbitrators, parties, and counsel from different parts of the country; therefore, these 
conferences are most often by necessity held by conference call, and, unfortunately, 
sometimes the parties and counsel do not even meet face-to-face with the arbitrators 
until the evidentiary hearing actually begins.



so that they are on the same wavelength on as many issues as possible going into the 

conference, or so they will at least know what preliminary disputes regarding the 

process exist that must be initially resolved by the arbitrators.     

At the preliminary conference, the arbitrators should describe for the parties 

their general philosophy that will be followed for administering the case to keep it 

moving smoothly toward a final resolution, insisting from the outset upon cooperation 

by counsel and the parties during the preparation phase, including (and perhaps most 

importantly) during discovery6.  Also normally discussed during the conference are 

summaries by counsel of claims, damages and defenses, special problems or legal issues 

that counsel feel will be present in the dispute.    After the preliminary conference, the 

arbitrators should  prepare a draft Scheduling and Procedure Order which covers their 

recollection of all issues that the parties have indicated in the call they believe will arise 

all the way through the process, incorporating the timetable of events that will lead to 

the final hearing, including the scheduling of the hearing itself.  I recommend then 

sending that proposed Order to the parties for their review, comment and agreement 

before it is signed and entered, hopefully as a consent order.   I also suggest that the 

arbitrators obtain the agreement of the parties at the preliminary conference to insert a 

provision in the Scheduling and Procedure Order that the parties recognize that the 

arbitrators have been properly appointed and are qualified to serve, and that the 

 In this regard, it is also important to address in advance the scope of any necessary e-
discovery.  Counsel should be instructed to submit a proposed protocol for narrowly 
focused production of e-discovery which will be discussed at the preliminary conference 
and approved by the arbitrators.     



arbitration panel has jurisdiction over the dispute.  This will avoid any later objections 

to the proper constitution of the panel or its jurisdiction to render a final award.   

Of course, if the parties have engaged in a cooperative mediation or similar 

discussion and/or practice prior to the arbitration, much of this will have already been 

decided and agreed to by the parties, and claims and counterclaims, damages and 

defenses, the scope of discovery still necessary to be engaged in by the parties, and 

special problems or legal issues will all be familiar to the parties and can simply be 

described to the arbitrators in sufficient detail to facilitate the creation of agreed-to 

procedures for the entire arbitration process. 

V. Discovery 

How much discovery is appropriate and necessary between the parties before a 

case can be effectively heard is, of course, one of the issues that is debated by those 

involved in arbitrations.  It is my experience that if there is economic disparity between 

the parties, the party with fewer resources will usually request and demand less 

discovery, while the party with more resources will generally feel that it is more 

important to nail down every contested fact with depositions, interrogatories, document 

production, and so on. However, I think that it is the duty of the arbitrators to tightly 

control the scope of discovery in a manner equitable to both parties, but compatible with 

the governing arbitration rules and consistent with the goal of arbitration to keep the 

process shorter, cheaper, and less cumbersome. 

Once the discovery schedule is established at the preliminary conference, the 

parties will proceed with document and e-discovery exchange, depositions, and any 

other discovery agreed to or ordered to allow the parties to properly prepare for  



presentation of the case at the hearing. If disputes arise during the discovery process, 

counsel for the parties should promptly come back to the arbitrators to resolve those 

disputes so that discovery can proceed and the case will be ready for hearing at the 

designated time.  The Scheduling and Procedure Order should set forth a simple 

procedure for submission by email of a description of any dispute, along with a 

certification that counsel have conferred but are unable to resolve the dispute by 

agreement.  The Order should also designate a short response time by the other side, 

also by email.   Ordinarily, if the arbitration panel is composed of three arbitrators, the 

panel chair will, by agreement, handle discovery disputes, usually by email and/or 

telephone, so that it will not be necessary to convene the entire arbitration panel for 

relatively minor disputes.  In addition, in most cases, regular up-dates should be 

required from counsel to ensure that discovery and other issues are progressing timely 

and efficiently toward the scheduled hearing date. 

One technique that I have found effective for dealing with the scope of discovery 

(as well as scheduling problems, presentation of evidence at the hearing, and other 

procedural issues) is to brainstorm with the parties concerning their desired goals and 

requirements to adequately prepare, define for the parties the general parameters that 

the panel would like to follow for the issues in question, and then direct the parties to 

cooperate on creating a game plan within those parameters.  Only if the parties cannot 

agree will the panel dictate the specific procedure to be followed.  I have found that, with 

such guidance from the panel, counsel would prefer and will generally be able to agree 

to a process that will meet the panel’s general requirements. 



Of course, there is always the case where nothing can be accomplished by 

agreement despite the arbitrators’ best efforts to encourage cooperative behavior by 

counsel and the parties, and this type of behavior most often comes to a head during the 

discovery phase of the case.    In dealing with these problems, as well as other instances 

of improper or unethical conduct that arise during an arbitration, it should be 

emphasized that lawyers representing parties in arbitration are generally governed by 

the same rules of professional responsibility as in litigation.7  Furthermore, because of 

the broad discretion accorded to arbitrators to manage the arbitration process, it follows 

that arbitrators have the authority to address and deal with abuses and disruption of 

that process.8  In some cases, it has been held that arbitrators actually can halt 

proceedings where there is “abhorrent behavior” by the participants.9  Other types of 

sanctions that arbitrators can award against parties for unethical or improper behavior  

include an allocation of the fees and costs of the proceedings, barring the assertion of 

To define these standards, it is helpful to consult the Georgia Rules of Professional 
Conduct which are based on the ABA Model Rules of Professional Conduct and which 
have been adopted as mandatory by the Georgia Supreme Court for Georgia Lawyers.  
For a more in-depth discussion of the applicably of these rules to arbitration see my 
article “Ethical Considerations in Arbitration,” Ga. Bar Journal, Dec. 2011. 

Cannon 1.F. of the AAA/ABA Code of Ethics for Arbitrators in Commercial Disputes 
states, “An arbitrator should make all reasonable efforts to prevent delaying tactics, 
harassment of parties or other participants, or other abuse or disruption of the 
arbitration process.” 

See, e.g.,  First Preservation Capital, Inc. v. Smith Barney, Harris Upham & Co., 939 
F. Supp. 1559, 1565 (S.D. Fla. 1996). 



claims or defenses, drawing adverse inferences, or precluding the submission of 

evidence or testimony.10

Another issue that is problematic in arbitrations is the power of arbitrators to 

issue subpoenas to third parties either for depositions, production of documents, or for 

appearance at the hearing.  Of course, arbitrators, unlike judges, have no inherent, 

independent power to order enforcement of these subpoenas.  Although the Georgia 

Arbitration Act specifically allows subpoenas to third parties, the Federal Arbitration 

Act (FAA) is less clear, and there are inconsistent federal court cases in the various 

circuits dealing with the breadth of arbitrators’ subpoena powers.  My usual practice as 

an arbitrator is to ensure that the opposing side is advised before I sign a subpoena to 

give them a chance to raise an objection, but then, unless some defect is apparent on the 

face of the subpoena, to sign the subpoena and leave it up to the subpoenaing party to 

fight the battle of serving and enforcing the subpoena. 

VI. Motion Practice 

Arbitrators  have the power to make interim rulings to preserve the status quo 

pending the final hearing and/or to address and rule on motions concerning other legal 

issues that either side contends would be dispositive of any part or all of the case11, and 

these issues should be raised by counsel at the preliminary conference if they are 

anticipated.  However, it is my opinion that a dispositive motion should normally not be 

While the imposition of sanctions directly against counsel by arbitrators is more 
problematic under existing case law, I have found that the threat of sanctions against 
the parties for their own or their counsel’s improper conduct that may affect their claims 
and defenses is usually sufficient to enforce proper behavior by all concerned.  



granted by arbitrators unless it is meritorious beyond dispute and/or based upon a clear 

legal issue, because the granting of such a motion greatly increases the chance that a 

court might later reverse the arbitration award if a party is not given a chance to 

“present” their case at an evidentiary hearing.  Therefore, I feel that the better practice 

in most cases is for the arbitrators to hold their ruling on all issues until after 

presentation of the evidence at the hearing unless an immediate ruling is clearly 

demanded by the law and/or a grant of the motion would obviate a need for the entire 

hearing or at least a substantial number of hearing days.   

Of course, if the issue involved is narrower, a grant of partial summary judgment 

removing that issue from consideration might be appropriate, which could then result in 

a shorter and less extensive hearing. However, counsel should be advised at the 

preliminary conference that before any dispositive motions are filed, a conference 

between themselves, and, subsequently, with the arbitrators, should be held in which 

the issues to be addressed by the proposed motion can be discussed, and the parties and 

the arbitrators can determine whether the motion is appropriate and timely and would 

result in more efficiency to the process.  Again, these issues would probably have been 

identified in advance during a cooperative negotiation or mediation process, which 

would facilitate dealing with them during the arbitration. 

VII. Other Pre-Hearing Issues 

Prior to the hearing, the arbitrators should hold at least one additional 

preliminary conference, either in person or by telephone, to determine if additional 

issues have arisen that must be resolved before the hearing and to allow counsel and the 

parties to advise the arbitrators of any evidentiary or other issues that they expect to 



arise during the course of the hearing.  While some arbitrators prefer to address the 

hearing issues, such as allowance and filing of pre-hearing briefs (with reasonable page 

limits!) exchange of exhibit and witness lists, specifics of the presentation of evidence, 

etc., during the initial preliminary conference, I prefer to decide these issues in a pre-

hearing conference call scheduled within 45 days of the final hearing after discovery, 

motions practice, and other preliminary processes are completed.  I find counsel and the 

parties are then prepared to more effectively and knowledgeably address the procedures 

to be used for the hearing based upon a fully developed case. 

VIII. Further Thoughts for Arbitrators and Advocates for Effectively 
Conducting the Evidentiary Hearing 

Although the hearing itself will certainly proceed very much like a trial, with 

direct examination and cross-examination of witnesses, one of arbitration’s advantages 

is that arbitrators are generally not bound by the strict rules of evidence and can accept 

hearsay testimony, affidavit testimony, and other less formal means of presentation of 

evidence than in court -- the theory, of course, being that the arbitrators are capable of 

weighing the evidence presented, disregarding any evidence that they do not feel should 

be properly relied upon.  I will generally err on the side of admissibility, often crafting a 

way to hear the evidence so as to minimize prejudice, but accepting most evidence 

offered by the parties and refusing to admit only that evidence that is clearly irrelevant 

or otherwise improper. 

Because of the flexibility inherent in arbitration, many innovative and more 

efficient means of presenting the evidence can be employed and should be encouraged 

(and even required) by arbitrators to save time and expedite the hearing.  These 

techniques can include: 



1. The presentation of direct testimony of witnesses in writing, with the 

witness being subject only to live cross examination. 

2. Using “panels” of witnesses from each side to simultaneously testify 

regarding broad issues, rather than putting each witness on the stand separately. 

3. Direct confrontations between opposing experts, with each expert given 

the opportunity to question the opposing expert, and allowing the arbitrators to ask 

questions as appropriate. 

4. Encouraging or requiring counsel to agree to specified time limitations for 

presentation of their portion of the case. 

5. Submission of the testimony of secondary witnesses by deposition or 

affidavit. 

6. Submission of jointly complied binders of exhibits wherever possible, with 

admissibility of the exhibits being stipulated between the parties. 

7. Extensive use of computer graphics and other high tech evidence 

presentations. 

8. Bifurcation of the proceedings to hear only the portion of the case dealing 

with liability before accepting any evidence concerning damages.  Of course, a 

preliminary finding of no liability would obviate the need for any evidence of damages, 

sometimes saving significant hearing time.  However, this procedure would only be 

more efficient if the proof of damages can be completely separated from evidence 

concerning liability, which is often not the case. 

Obviously, counsel and parties who have agreed in advance to cooperate through 

the arbitration process should be able to recognize and more readily agree, with proper 



guidance from the arbitrators, to some of these procedures that would help to make the 

final hearing itself shorter and more efficient for all concerned. 

IX. The Award 

In most cases, the arbitration award will be issued within thirty days of the close 

of the record unless the applicable rules or the parties’ agreement is to the contrary. 

However, the record is often held open for submission of post-hearing briefs and/or 

other submissions, with the 30-day decision period running from that submission date.  

Arbitrators' decisions normally do not contain extensive explanations for or citations in 

support of the amount awarded unless a “reasoned award” is called for in the agreement 

of the parties, or unless the parties request an explanatory ruling and the arbitrators 

agree that more explanation is appropriate.  The theory is that the more detailed the 

award, the more fodder that presents for counsel to fashion an appeal.  However, I do 

feel that the parties deserve sufficient detail in the award that they can clearly 

understand how the arbitrators ruled on all of the issues that have been raised in the 

case.   

X. Conclusion

From my perspective as an arbitrator and an advocate, attorneys who are most 

successful representing clients in arbitration are litigators who knows the rules 

intimately, but who are also able to utilize the informality and flexibility of arbitration to 

their clients’ advantage.  Counsel who have engaged in a cooperative process 

throughout, including respectful interactions between themselves and all parties 

involved, will be able to best utilize the techniques and procedures discussed above so 

that the maximum advantages of arbitration can be realized.  I have become convinced 



that arbitration requires a different way of thinking about dispute resolution by 

everyone involved, including, importantly, counsel and the parties.  In short, it seems to 

me that parties and counsel who come into arbitration willing to agree to a “cooperative 

arbitration” process (whether beginning with a formal cooperative negotiation or 

mediation procedure or not) will be able to best ensure that arbitration fulfills its role as 

an effective, quicker and lower-cost alternative to litigation.
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By Colin Rule

Think back 10 years. That’s not too long ago, right? 
You’d think not much has happened, but quite a 
few big things have emerged, particularly in the 

area of technology. Facebook was founded in a dorm 
room at Harvard in 2004. Twitter was started in 2006. 
Steve Jobs introduced the iPhone in 2007. The Android 
mobile phone operating system was released by Google 
in 2008. Although they are only a few years old, these 
innovations have sparked huge changes in our society, 
almost to the point where we can’t imagine modern life 
without them.

Take the smartphone. These days most of us carry 
smartphones all the time. Without them, we’d feel lost 
(literally, because of our dependence on GPS and Google 
Maps). We still call them “phones,” but in reality they 
are powerful computers we carry everywhere, connected 
wirelessly to the global cloud. Each individual cell phone 

has 100 times more computing power than all the com-
puters NASA used to send a man to the moon. These 
devices are constantly patched and upgraded, and we 
get newer and more powerful models each year. We use 
them to talk to our coworkers, friends, and family almost 
every minute of the day. How did we get around before? 
How did we find each other at the airport? It’s getting 
hard to remember. But one thing is for sure: we’ll never 
go back to the way we used to communicate.

These technologies are changing the way we interact 
with each other in profound ways. We now routinely 
utilize computers for many of our most intimate commu-
nications, largely because smartphones and tablets have 
become so convenient, portable, and easy to operate. 
These devices also enable us to transcend distance like 
never before. We can now communicate with anyone in 
the world with a few swipes of our fingers. As a result, 

Now that society has embraced technology so thoroughly, the key question for 
dispute resolution professionals is, how can we leverage technology to best 

assist parties in resolving their disputes? 
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we can stay connected to those we love without worrying 
about geography.

These developments will inevitably affect the practice 
of dispute resolution. Technology is changing not only 
the way we communicate; it is altering the way we 
disagree and the way we resolve our disputes. And it is 
generating new kinds of disputes, many of which grow 
out of all the new capabilities we enjoy. Technology is 
also changing people’s expectations about how disputes 
should be resolved. People now believe that they should 
be able to report a problem at any time of day and get 
quick, round-the-clock support to resolve it transparently 
and effectively.

Now that society has embraced technology so 
thoroughly, the key question for dispute resolution 
professionals is, how can we leverage technology to best 
assist parties in resolving their disputes? Almost every 
industry, from medicine to finance to entertainment, has 
been transformed by the expansion of information and 
communications technology. A practitioner plucked from 
any one of those fields 30 years ago would have trouble 
recognizing it today.

All these changes are putting pressure on our dispute 
resolution field to adapt or risk a growing disconnect with 
the people we are trying to help.

This is the focus of Online Dispute Resolution, 
or ODR. ODR is the application of information and 
communications technology to the practice of dispute 
resolution. ODR is only about 15 years old, but it has 
expanded rapidly alongside the increasing digitization of 
our society. When ODR first started, our sessions at the 
ABA DR Section conference were populated by a rela-
tively small group of technology enthusiasts who asked 
abstract questions about where things might be heading. 
But as the pace of technologic change has accelerated 
and more people have integrated the Internet into their 
daily lives, the ODR community has blossomed. There 
are now thousands of ODR neutrals, program managers, 
developers, and designers working across five continents. 
We have our own journals, books, web sites, conferences, 
and ethical standards. ODR is no longer a novelty – it is 
now arguably the future of ADR.

Many mediators initially resisted the encroachment 
of technology into dispute resolution, concerned that 
technology-based communication was not rich or robust 
enough to enable the kind of open, honest interaction 
that most mediators feel is essential to achieving effective 
resolutions. When I demonstrated ConflictNet, an early 
online resource for dispute resolvers, at a conference of 
the Academy of Family Mediators in 1993, the skepticism 

ODR is no longer a novelty – it is now arguably the future of ADR.
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was palpable. Senior figures in the field told me that 
technology was not just a bad fit with dispute resolution, 
it was dangerous, because it suggested that there was a 
shortcut to solving problems and that parties could just 
click their way out of disagreements. Computer-mediated 
communication, people thought, was dehumanizing, 
impractical, and overly prescriptive, a solution available 
only to the wealthy who could afford such expensive 
tools. This was the prevailing sentiment for many years.

Over the last decade, however, the resistance to 
computer-mediated communication has mellowed sig-
nificantly. We now do things online that we never would 
have considered only a few years ago. Cell phones have 
democratized access to the Internet, so now many people 
can afford to be connected all the time. The younger 
generation, in particular, 
is comfortable with online 
communication in a way 
their parents may never 
be. Young people today 
make up and break up 
online and even find 
spouses via web sites. 
Because their children 
feel more relaxed and 
at ease through online 
communication, many 
parents have discovered 
that technology is the best way to talk with their kids. All 
this is drastically changing the way families and friends 
resolve disputes.

We’ve also come to understand that the distinction 
between online and offline is a false dichotomy. No one 
lives entirely online, and very few people live entirely 
offline. Most of us are comfortable using technology 
to communicate sometimes and at other times getting 
together face-to-face. We constantly navigate back and 
forth between our online and offline channels, sometimes 
in the space of just a few minutes. This is true in ODR as 
well. We may begin a process with an online filing form 
and move to telephone calls and then to face-to-face 
meetings before finalizing the agreement online. Joint ses-
sions might be held in person, with in-between conversa-
tions happening over email. This is the way our parties 
live their lives, and they expect to be able to resolve 
their disputes with similar fluidity. We don’t have to pick 
online or offline dispute resolution; we can choose both.

Similarly, ODR is not limited to any one technology 
or application. ODR can provide video links between 
geographically separated parties. ODR can support text-
based, asynchronous conversations that help parties be 
more reflective in their communications while enabling 
them to access information relevant to their dispute in 
real time. It can enable participation from individuals 
anywhere in the world or support real-time joint single-
text negotiation with collaborative editing. ODR can 

offer “wizards,” software tools to help parties explore 
their options or to provide early resolution for issues, 
sometimes before the complainant even has informed 
the respondent about his or her concerns. It can quickly 
address simple misunderstandings before they escalate or 
offer a library of creative possibilities to help parties craft 
their ideal solution. It can even use software algorithms 
to keep communication focused on key issues that need 
to be addressed while structuring negotiations to keep 
them moving toward resolution. The range of ODR tools 
and approaches will undoubtedly continue to expand 
alongside the expansion and evolution of technology (see 
the article by Ethan Katsh and Orna Rabinovich-Einy on 
the “sharing economy” and ADR in this magazine).

Unlike our traditional legal system, ODR is not tied to 
geography or jurisdiction. 
A technology-empowered 
consumer in Brazil can 
purchase an item from 
a seller in France off of 
a marketplace based in 
the United States, and 
the item may be shipped 
directly to the buyer from 
a warehouse in China. If 
a dispute arises, to resolve 
the dispute through a tra-
ditional legal system, the 

Brazilian consumer would need to navigate jurisdictional 
as well as cost and access barriers. In contrast, ODR 
mirrors the design of the Internet. ODR systems are 
designed to be global from inception, so there is no need 
to resolve issues of jurisdiction. And ODR systems can be 
built directly into software to provide fast and fair redress 
at the point where the interaction first took place.

Many national governments and international agen-
cies have examined the challenge of cross-border redress 
over the past 10 years and concluded that ODR is the 
future. UNCITRAL, the UN agency responsible for 
harmonizing global laws, has a Working Group on ODR, 
and the European Union recently adopted a regulation 
requiring all member states to implement ODR for cross-
border consumer cases by the end of 2015. These designs 
were inspired by the ODR process implemented at eBay 
and PayPal, which resolves more than 60 million disputes 
per year.

ODR is also becoming an accepted forum for disputes 
that don’t cross boundaries. The provincial government 
of British Columbia recently adopted a law, the Civil 
Tribunal Act, which aims to move most low-dollar-value 
civil disputes from the courts to online dispute resolution 
systems. British Columbia has been on the cutting edge 
of ODR for some time, and the British Columbia Legal 
Services agency has announced that it will construct an 
online system that will leverage ODR to expand services 
to low-income families in the province. The Dutch Legal 

We constantly navigate back and 

channels, sometimes in the space 
of just a few minutes. This is true  

in ODR as well. 
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Aid Board also recently launched a system for online 
family mediation and plans to expand it to address 
neighbor and landlord-tenant issues. (See the article by 
Jin Ho Verdonschot about the Dutch online system in 
this magazine.)

When ODR began, the first platforms simply repli-
cated face-to-face dispute resolution approaches online. 
Experience, however, quickly demonstrated that online 
dispute resolution required new approaches to reach its 
full potential. For example, ODR is pushing practitioners 
to break down some of the silos we have constructed 
within the face-to-face dispute resolution field. Instead 
of bright lines between diagnosis, negotiation, mediation, 
arbitration, and ombuds 
(terms parties often don’t 
understand), many online 
disputants prefer a seam-
less progression from com-
munication to evaluation, 
perhaps within hours.

At the Pound 
Conference in 1976, 
Frank Sander envisioned 
a courthouse with many 
doors, each leading to 
a resolution process 
appropriate for a differ-
ent kind of dispute. A 
modular ODR approach 
extends Professor Sander’s 
vision, building an 
infinite array of online “doors” that can be customized to 
individual disputes on demand. For example, a low-value 
e-commerce resolution process may be wholly online and 
powered by technology-assisted negotiation, but a high-
value or emotionally complex matter may leverage online 
intake and case management while keeping the joint 
sessions face-to-face, supported by online scheduling and 
secure document management.

Today’s users have become comfortable with the 
online “wizards” available on the Internet, programs that 
guide them through online processes and educate them 
about their options. These online wizards can provide 
a variety of helpful and impartial services to parties in 
a dispute, sometimes enabling early resolution without 
requiring the involvement of a human third party. (In 
another article in this magazine, Daniel Rainey notes 
that Ethan Katsh and Janet Rifkin have described this 
phenomenon as the “Fourth Party,” with technology 
assisting the parties as if it were another participant in 
the resolution process.) If the parties do want human 
assistance, however, the wizard enables them to invite a 
trusted neutral into the conversation with a single click 
at any time, day or night, either to facilitate the discus-
sion or provide an expedited decision to resolve the case. 
Parties can even consult an online directory of neutrals 

located all over the world to pick out a third party whom 
they feel will best meet their needs.

ODR is not a good fit with every dispute. Some may 
not feel comfortable with technology, and in some cases 
computer-mediated communication may perpetuate 
power differentials or enable parties to avoid difficult but 
important emotional conversations. Dispute resolution 
professionals should know how to use technology when 
it is appropriate and avoid using it when it is not. All 
mediation trainings, therefore, should cover ODR tools 
and ODR ethical guidelines so that new dispute resolvers 
know technology’s advantages and disadvantages and can 
determine when ODR approaches are likely to add value 

to the process. Because 
best practices are always 
changing and new tools 
are emerging, practitioners 
must also stay abreast of 
developments in ODR 
(see the articles by Becca 
Brennan and Susan L.  
Brooks in this magazine 
for discussions of ODR in 
family cases).

ODR simultaneously 
presents the biggest oppor-
tunity and the biggest 
challenge for the practice 
of dispute resolution. Our 
field is being transformed 
by technology, and the 

only uncertainty that remains is whether this transforma-
tion will take one, two, five, or 10 years to play out com-
pletely. If my predictions are correct, online resolution 
of issues will become the new normal: not controversial 
at all, or even seen as particularly innovative. In the 
interim, we must work together to design systems that 
leverage the historical lessons of ADR while supporting 
the needs of our modern global, connected, online world. 
A successful ODR system will improve access to justice, 
provide speedier and better outcomes, maintain our 
relevance in the lives of our customers, and live up to the 
promise of our field. 

Colin Rule is the Co-Founder and Chief 
Operating Officer of Modria (which stands 
for Modular Online Dispute Resolution 
Implementation Assistance), an ODR provider 
in Silicon Valley. Colin was the first Director of 
Online Dispute Resolution at eBay/PayPal, work-
ing there from 2003 to 2011. He is the author of 

Online Dispute Resolution for Business (Jossey-Bass, 2003) and 
the co-author, with Amy J. Schmitz, of a forthcoming ABA book on 
online dispute resolution. He can be reached at crule@modria.com.

Instead of bright lines between 
diagnosis, negotiation, mediation,  

arbitration, and ombuds (terms 
 

many online disputants prefer a 
seamless progression from  

communication to evaluation, 
perhaps within hours. 
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Consulting and Expert Witness Service.

Consulting and Scriveners Services (Drafting) for 
Military Pension Division Orders (MPDO) and 
Court Orders Acceptable for Processing (COAP).

Consulting and Scriveners Services (Drafting) for 
Thrift Savings Plans.

Consulting and Scriveners Services (Drafting) for 
Railroad Retirement Act.

Service of Process upon Federal Retirement Plan 
Administrators.

Creative Solutions for Correcting and Clarifying 
Court Orders Rejected by the Defense Finance and 
Accounting Service (DFAS) and other Federal Plan 
Administrators.

Expert Witness Support for Trial Litigation, 
Mediation, and Arbitration.



SUMMARY OF IN RE MARRIAGE OF GRAVELLE
(Attribution to Mark Sullivan, ESQ)

IRMO Gravelle

Background

Modification Motion

Kraft

Appeal  Nonmodifiability

In re
Marriage of Short

Appeal  Consideration of Disability Payments in Maintenance
IRMO Kraft



Mansell

Id
IRMO Perkins

Mansell Kraft

Kraft

Id
Gravelle

Kraft Perkins

Drafting a GravelleCompliant Clause
Gravelle

Military Pension Division

Spousal Support/Maintenance/Alimony

Adjustment to Spousal Support/Maintenance/Alimony
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Attorney at Law
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Hon. M. Cindy Morris
Whitfield County Superior Court
Dalton, GA
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ICLE BOARD

Name Position Term Expires

Carol V. Clark Member 2019

Harold T. Daniel, Jr. Member 2019

Laverne Lewis Gaskins Member 2021

Allegra J. Lawrence  Member 2019

C. James McCallar, Jr. Member 2021

Jennifer Campbell Mock Member 2020

Brian DeVoe Rogers Member 2019

Kenneth L. Shigley  Member 2020

A. James Elliott Emory University 2019

Buddy M. Mears  John Marshall 2019

Dean Daisy Hurst Floyd Mercer University 2019

Cassady Vaughn Brewer  Georgia State University 2019

Carol Ellis Morgan  University of Georgia 2019

Hon. Harold David Melton Liaison 2019

Jeffrey Reese Davis  Staff Liaison 2019

Tangela Sarita King Staff Liaison 2019



GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688




