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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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AGENDA
Daniel R. Murphy, Program Chair; Chair, School and College Law Section; Lewis &
		
Murphy LLP, Winder

PRESIDING:

7:30
		

REGISTRATION AND CONTINENTAL BREAKFAST (All attendees must check in upon
arrival. A jacket or sweater is recommended.)

8:10 WELCOME AND PROGRAM OVERVIEW
		 Daniel R. Murphy
8:15 STUDENT-STUDENT HARASSMENT UPDATE
		 Michael C. Pruett, Hall Booth Smith PC, Athens
9:15 #METOO ON CAMPUS
		 James A. “Jim” Keller, Saul Ewing Arnstein & Lehr LLP, Philadelphia, PA
10:15 BREAK
10:25 TAX UPDATE: HOW THE TAX CUTS AND JOBS ACT IMPACTS COLLEGES
		
& UNIVERSITIES
		 Blake C. Sharpton, Butler Snow LLP, Macon
11:15 ETHICS UPDATE
		 William D. “Bill” NeSmith, III, Deputy General Counsel, State Bar of Georgia, Atlanta
12:15 LUNCH (Included in registration fee.)
12:45 RECENT FERPA NEWS & CASES
		 Suzann M. Wilcox, Nelson Mullins Riley & Scarborough LLP, Atlanta
		 Daniel R. Murphy
1:45
1:55
		
		
		
		
		
3:05

BREAK
ROUNDTABLE: WHAT PLAINTIFF EMPLOYMENT LAWYERS WISH YOU KNEW
Moderator:
Daniel Murphy
Panelists:
Janet E. Hill, Hill & Associates PC, Athens
Kristine O. “Kris” Brown, Orr, Brown & Billips, LLP, Gainesville
ADJOURN
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		 Michael C. Pruett, Hall Booth Smith PC, Athens

SCHOOL AND COLLEGE LAW UPDATE
14 of 94

PEER SEXUAL HARASSMENT

As I write these words, the news is dominated by an alleged peer sexual assault from
1982 involving Supreme Court nominee (and perhaps newest Justice by the time you read this)
Brett Kavanaugh. Just a few weeks ago, the New York Times ran a story headlined “New U.S.
Sexual Misconduct Rules Bolster Rights of Accused and Protect Colleges.” In Fall 2017,
headlines announced that the U.S. Department of Education and its Secretary, Betsy DeVos, had
repealed the Department’s 2011 Dear Colleague Letter on Sexual Violence and simultaneously
issued a new “Q&A” designed to protect the rights of accused students, a reaction to the
pendulum having allegedly swung too far in favor of the alleged victims. And in 2016, Georgia
Representative Earl Erhart introduced House Bill 51 into the Georgia General Assembly for
similar motives and it passed the House but was tabled in the Senate. Our topic is, if nothing
else, timely.
Sexual harassment of one student by another can take many forms, from verbal and social
castigation to violent assault. The primary legal mechanism for addressing claims of sexual
harassment is Title IX of the Education Amendments of 1972, as currently codified at 20 U.S.C.
1681, et. seq. This law provides an administrative enforcement mechanism as well as a private
cause of action. At the end of this paper we will review some state laws that also come into play
in at least some types of sexual harassment, but we will begin with an overview of this major
piece of federal legislation and its interpretation by the Courts.
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I.

TITLE IX
20 U.S.C. 1681(a) begins, “No person in the United States shall, on the basis of sex, be

excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving Federal financial assistance….” Subsection (c) of
that statute defines the institutions to whom it applies: “For purposes of this chapter an
educational institution means any public or private preschool, elementary, or secondary school,
or any institution of vocational, professional, or higher education, except that in the case of an
educational institution composed of more than one school, college, or department which are
administratively separate units, such term means each such school, college, or department.” In
other words, it covers both public and private K-12 schools and systems as well as public and
private colleges and universities.
As noted, Title IX carries both an administrative enforcement mechanism as well as a
private cause of the action. We will begin with the former.
A.

Administrative Enforcement.
The Office of Civil Rights (“OCR”), a sub-agency within the U.S. Department of

Education, is charged with enforcement of Title IX. Some may remember that the U.S. DOE
was not created until 1979; prior to that, Title IX was enforced by the now-defunct Department
of Health, Education, and Welfare.1

The DOE promulgates regulations for enforcement

published in Title 34, Subtitle B, Chapter I, Part 106 of the Code of Federal Regulations. As is
often the case with state and federal agencies, however, mostly what gets talked about are the
guidance documents.

1

James S. Murphy, “The Office for Civil Rights's Volatile Power,” The Atlantic, March 13, 2017.
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On January 19, 2001, the DOE issued its “Revised Sexual Harassment Guidance:
Harassment of Students by School Employees, Other Students, or Third Parties.”2 On January
25, 2006, OCR issued a short “Dear Colleague Letter (“DCL”) reaffirming the 2001 Guidance.3
Five years later, OCR issued its lengthier “Dear Colleague Letter on Sexual Violence” dated
April 4, 2011.4 Three years after that, on April 29, 2014, OCR issued its “Questions and
Answers on Title IX and Sexual Violence.”5
These documents were all more or less consistent with one another and each built on the
foundations of its predecessors. That all changed on September 22, 2017, when DOE issued a
Dear Colleague Letter rescinding the 2011 DCL and the 2014 Q&A.6 The DOE criticized those
rescinded documents on the following grounds: “The 2011 Dear Colleague Letter required
schools to adopt a minimal standard of proof—the preponderance-of-the-evidence standard—in
administering student discipline, even though many schools had traditionally employed a higher
clear-and-convincing-evidence standard. The Letter insisted that schools with an appeals process
allow complainants to appeal not-guilty findings, even though many schools had previously
followed procedures reserving appeal for accused students. The Letter discouraged crossexamination by the parties, suggesting that to recognize a right to such cross-examination might
violate Title IX. The Letter forbade schools from relying on investigations of criminal conduct
by law-enforcement authorities to resolve Title IX complaints, forcing schools to establish
policing and judicial systems while at the same time directing schools to resolve complaints on

https://www2.ed.gov/about/offices/list/ocr/docs/shguide.html
https://www2.ed.gov/about/offices/list/ocr/letters/sexhar-2006.html?exp=2
4
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.html
5
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=2ahUKEwi
D1fbDkuPdAhUR71MKHUdjABoQFjAAegQICBAC&url=https%3A%2F%2Fwww2.ed.gov%2Fabout%2Foffices
%2Flist%2Focr%2Fdocs%2Fqa-201404-title-ix.pdf&usg=AOvVaw3WCjXwNDrrujuKBr4gBFfb
6
https://www.ed.gov/news/press-releases/department-education-issues-new-interim-guidance-campus-sexualmisconduct
2
3
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an expedited basis. The Letter provided that any due-process protections afforded to accused
students should not “unnecessarily delay” resolving the charges against them… As a result,
many schools have established procedures for resolving allegations that “lack the most basic
elements of fairness and due process, are overwhelmingly stacked against the accused, and are in
no way required by Title IX law or regulation.” The 2017 DCL expressly reaffirmed the 2001
Guidance and 2006 DCL, however, and with it the DOE issued a new guidance titled “Q&A on
Campus Sexual Misconduct.” Though use of the word “campus” might seem to imply a focus
on post-secondary institutions, the DCL and Q&A clearly apply to K-12 institutions as well.
At this point, then, what does OCR require with regard to peer sexual harassment? At the
ever-present risk of omitting things that may be critical in any particular situation and the
accompanying dreaded warning to “review the law for yourself,” the following summary is
offered:
1. Grievance Procedures: 34 CFR 106.8 requires systems to “adopt and publish grievance
procedures providing for prompt and equitable resolution of student and employee complaints
alleging any action which would be prohibited by this part.”
2. Appoint Title IX Coordinator: 34 CFR 106.8 also requires systems to “designate at least one
employee to coordinate its efforts to comply with and carry out its responsibilities under this
part, including any investigation of any complaint communicated to such recipient alleging its
noncompliance with this part or alleging any actions which would be prohibited by this part. The
recipient shall notify all its students and employees of the name, office address and telephone
number of the employee or employees appointed pursuant to this paragraph.”
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3. Dissemination of Policy: 34 CFR 109 requires systems to take specific steps to ensure
students and employees are notified a policy against sexual discrimination and harassment exists,
how to abide by it, and how to invoke the grievance procedures if it is violated.
4. Investigation:
a. Initial Review
The guidance documents require certain elements be a part of every investigation (as
discussed hereinbelow). As a practical matter, then, the first step when an incident is reported is
to determine whether a formal “investigation” is warranted. In its 2001 Guidance, the DOE
affirmed the need to avoid overreacting: “It is also important that schools not overreact to
behavior that does not rise to the level of sexual harassment. As the Department stated in the
1997 guidance, a kiss on the cheek by a first grader does not constitute sexual harassment.
School personnel should consider the age and maturity of students in responding to allegations of
sexual harassment.”
To make this analysis, the author has often turned to the “Factors Used to Evaluate
Hostile Environment Sexual Harassment” as set forth in the 2001 Guidance. These are the same
factors used in a formal investigation, itself, of course, but at this stage one is using the mindset
of a judge reviewing a motion to dismiss or motion for summary judgment, i.e., “assuming the
absolute worst of everything I’ve heard is true, is this a case of sexual harassment?” The factors
are as follows (please consult the Guidance itself for helpful explanations of what each one
means,; those explanations are too lengthy to quote here):
- The degree to which the conduct affected one or more students’ education.
- The type, frequency, and duration of the conduct.
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- The identity of and relationship between the alleged harasser and the subject or subjects
of the harassment.
- The number of individuals involved.
- The age and sex of the alleged harasser and the subject or subjects of the harassment.
- The size of the school, location of the incidents, and context in which they occurred.
- Other incidents at the school.
- Incidents of gender-based, but nonsexual harassment.
The author suggests that the first factor – the degree to which a student’s education is
impacted – is the overriding consideration at all times. In some cases, like the first-grade
innocent kiss on the cheek described in the 1997 Guidance, it may be that neither of the students
involved thought anything about it and it isn’t likely to lead to inappropriate behavior in the
future, in which event a formal investigation might itself be the cause of trauma to those students
and thus should be avoided On the other hand, even that kiss might not be so innocent in other
circumstances – for example, a history of verbal taunting or physical aggression by the kisser or
past experience with sexual trauma by either the kisser or the kissee could make this a situation
where the kissee is in fact intimidated and begins feeling uncomfortable around his/her
classmate. Every situation stands on its own.
If the investigator determines at this stage that the incident is indeed innocent and not an
instance of sexual harassment, he/she should document the facts reviewed and reasons for that
determination. Again, this is not quite so bright-line as one would like – even this preliminary
review may require talking to some people (adults, not students) or reviewing some documents
or video to make sure no facts are going unnoticed. If, however, a fairly cursory review does not
lead the investigator to believe he/she has all the facts and no reasonable person could consider
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the incident harassment under even a worst-case scenario, the matter probably needs go no
further.
b. Formal Investigation.
When it is necessary to go further, the 2001 Guidance and 2017 Q&A, in combination,
lay out the steps. The first, of course, is to gather facts. As alluded to above, that generally
involves talking to the involved students and any other witnesses, and reviewing relevant
documents and recordings to the extent they exist. This often involves reviewing cellphone
content, which may in turn lead one to social media sites. A review of past history is also
important – again, the “Factors Used to Evaluate Hostile Environment Sexual Harassment” from
the 2001 Guidance are a good checklist.
The 2017 Q&A contains many rules which must be observed in the course of an
investigation, including the following:
-

Although investigation should still be “prompt,” there is no longer any

requirement that it be concluded within sixty days.
-

An equitable investigation of a Title IX complaint requires a trained investigator

to analyze and document the available evidence to support reliable decisions, objectively
evaluate the credibility of parties and witnesses, synthesize all available evidence—
including both inculpatory and exculpatory evidence—and take into account the unique
and complex circumstances of each case.
-

Any rights or opportunities that a school makes available to one party during the

investigation should be made available to the other party on equal terms. Restricting the
ability of either party to discuss the investigation (e.g., through “gag orders”) is likely to
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deprive the parties of the ability to obtain and present evidence or otherwise to defend
their interests and therefore is likely inequitable.
-

The system must give written notice to the accused (“responding party”) of the

allegations, including sufficient details and with sufficient time to prepare a response
before any initial interview. Sufficient details include the identities of the parties
involved, the specific section of the code of conduct allegedly violated, the precise
conduct allegedly constituting the potential violation, and the date and location of the
alleged incident.
-

Each party should receive written notice in advance of any interview or hearing

with sufficient time to prepare for meaningful participation.
-

The investigation should result in a written report summarizing the relevant

exculpatory and inculpatory evidence.
-

The reporting and responding parties and appropriate officials must have timely

and equal access to any information that will be used during informal and formal
disciplinary meetings and hearings.
-

The parties may agree to “informal resolution” in lieu of a full investigation, but

only after “receiving a full disclosure of the allegations and their options for formal
resolution.”
-

The investigator may choose to hold a hearing or not.

-

In either case, the investigator “must make findings of fact and conclusions as to

whether the facts support a finding of responsibility for violation of the school’s sexual
misconduct policy.” If there are multiple allegations of misconduct, each allegation must
be addressed separately.
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-

Findings of fact and conclusions should be reached by applying either a

preponderance of the evidence standard or a clear and convincing evidence standard. If
the system uses a “preponderance” standard for other types of discipline decisions, it may
continue using that standard for Title IX investigations as well. If it uses a higher
standard, such as “clear and convincing evidence,” for other discipline decisions, it must
use that higher standard for determining sexual harassment.
-

The system must offer each party the same meaningful access to any information

that will be used during informal and formal disciplinary meetings and hearings,
including the investigation report. The parties should have the opportunity to respond to
the report in writing in advance of the decision of responsibility and/or at a live hearing to
decide responsibility. This appears to require a 2-step process, the first being a written
report provided to the parties after investigation, and the second being a decision on
responsibility made after the parties have had a chance to respond to that report, either in
writing or at a live hearing.
-

Any process made available to one party in the adjudication procedure should be

made equally available to the other party (for example, the right to have an attorney or
other advisor present and/or participate in an interview or hearing; the right to crossexamine parties and witnesses or to submit questions to be asked of parties and
witnesses).
-

2017 Q&A item 10 makes a distinction between K-12 and post-secondary

institutions, and it appears to require notice of the outcome only to the complainant (the
“reporting party”) for K-12. That notice must “inform the reporting party whether [the
investigator] found that the alleged conduct occurred, any individual remedies offered to
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the reporting party or any sanctions imposed on the responding party that directly relate
to the reporting party, and other steps the school has taken to eliminate the hostile
environment, if the school found one to exist.” Although apparently no longer required,
it is probably appropriate in many cases still to provide some sort of notice to the accused
as well, though probably something much more succinct.
c. Interim Measures.
Immediately – not after the investigation – interim measures must be taken that are
reasonably calculated to prevent further harassment and to address any negative impacts of the
harassment that has already occurred. This need for immediate action is complicated, however,
by the 2017 Q&A’s command that the accused not be disfavored during the pendency of the
investigation. Specifically, the Answer to Question 3 reads as follows:
“Interim measures are individualized services offered as appropriate to either or both the
reporting and responding parties involved in an alleged incident of sexual misconduct, prior to an
investigation or while an investigation is pending. Interim measures include counseling,
extensions of time or other course-related adjustments, modifications of work or class schedules,
campus escort services, restrictions on contact between the parties, changes in work or housing
locations, leaves of absence, increased security and monitoring of certain areas of campus, and
other similar accommodations.
It may be appropriate for a school to take interim measures during the investigation of a
complaint. In fairly assessing the need for a party to receive interim measures, a school may not
rely on fixed rules or operating assumptions that favor one party over another, nor may a school
make such measures available only to one party. Interim measures should be individualized and
appropriate based on the information gathered by the Title IX Coordinator, making every effort
to avoid depriving any student of her or his education. The measures needed by each student may
change over time, and the Title IX Coordinator should communicate with each student
throughout the investigation to ensure that any interim measures are necessary and effective
based on the students’ evolving needs.”
The brevity of these two paragraphs belies the inherent conflict between protecting an
alleged victim and not pre-judging the guilt of the accused. Still, many measures are a given.
The alleged victim should be offered counseling services. If potential criminal conduct is
involved – and sexual contact itself, even if allegedly consensual, is potentially criminal where a
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minor is involved – then law enforcement and the Department of Family and Children Services
must be notified. If the incident allegedly caused the victim to miss work, make-up opportunities
and perhaps tutoring should be offered.

Harder questions involve how to prevent contact

between the alleged victim and accused. Often class schedules must be changed, and Secretary
DeVos hasn’t answered the question of which student’s schedule should be altered.
5. OCR Enforcement Powers.
When it receives a complaint that a covered organization has failed to address a situation
properly, OCR first reviews the matter to determine if it should investigate.7 Some of the bases
for dismissing a complaint are as follows:
-

The complaint was not filed timely and a waiver will not be granted;

-

The complaint is speculative, conclusory, or incoherent, or lacks sufficient detail to infer
discrimination and the complainant does not provide the information that OCR requests
within 14 calendar days of OCR’s request;

-

The allegations raised by the complaint have been resolved;

-

The same or similar allegations based on the same operative facts has been filed by the

complainant against the same recipient in state or Federal court; and
-

The complaint is a continuation of a pattern of complaints against multiple recipients that

places an unreasonable burden on OCR’s resources.8
If it does decide to investigate, some sort of voluntary negotiated resolution is almost
always the result. Resolutions may be reached at the very beginning of the process (a Facilitated
Resolution Between the Parties), at some point during the course of the investigation, or after the
investigation is concluded and OCR has made a determination of noncompliance.
7
8

https://www2.ed.gov/about/offices/list/ocr/complaints-how.html
Id.
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Ultimately, though, if voluntary resolution is not reached at one of these stages, OCR
“will either initiate administrative enforcement proceedings to suspend, terminate, or refuse to
grant or continue Federal financial assistance to the recipient, or will refer the case to the
Department of Justice. OCR may also move immediately to defer any new or additional Federal
financial assistance to the institution.”9
Helpfully to those of us who represent institutions being investigated, OCR provides its
Case Processing Manual online; the link is cumbersome but worthwhile:
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ve
d=2ahUKEwil4_yGpPdAhVIu1MKHeqqASgQFjAAegQIBxAC&url=https%3A%2F%2Fwww2.ed.gov%2Fabout%2
Foffices%2Flist%2Focr%2Fdocs%2Focrcpm.pdf&usg=AOvVaw39sFPk4jWTIWDbwBmEDG
U0
B.

Private Action
Having already held that Title IX provides a private cause of action for damages against a

covered entity for its own misconduct (e.g., sexual harassment by a teacher), the U.S. Supreme
Court in 1999 held that it also provides a private damages action for student-to-student sexual
harassment. Davis Next Friend LaShonda D. v. Monroe Cty. Bd. of Educ., 526 U.S. 629, 119 S.
Ct. 1661, 1664, 143 L. Ed. 2d 839 (1999). The plaintiff’s burden in such a case, however, is
high. “Such harassment is only actionable if: (1) the defendant is a federal funding recipient; (2)
“an appropriate person [has] actual knowledge of the discrimination or harassment the plaintiff
alleges occurred”; (3) the defendant is deliberately indifferent to known acts of harassment; and
(4) the discrimination is “so severe, pervasive, and objectively offensive that it effectively bars

9

Id.
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the victim's access to an educational opportunity or benefit.” Williams v. Bd. of Regents of Univ.
Sys. of Ga., 477 F.3d 1282, 1293 (11th Cir. 2007).” Doe v. Bibb Cty. Sch. Dist., 126 F. Supp.
3d 1366, 1376 (M.D. Ga. 2015), aff'd, 688 F. App'x 791 (11th Cir. 2017).
The first of these four elements is generally easy to determine, but the other three are
very fact-specific. Thus, these are perhaps best understood with reference to specific cases, and
a few significant cases are discussed as follows.
1. Davis Next Friend LaShonda D. v. Monroe Cty. Bd. of Educ., 526 U.S. 629, 119 S. Ct. 1661,
1664, 143 L. Ed. 2d 839 (1999).
This case came from Monroe County, Georgia, where fifth grader LaShonda was
allegedly the victim of of sexual harassment by one of her fifth-grade classmates, G.F., over
several months. G.F.’s alleged behavior included attempting to touch LaShonda's breasts and
genital area and making vulgar statements such as “‘I want to get in bed with you’” and “‘I want
to feel your boobs’”; placing a door stop in his pants and acting in a sexually suggestive manner
toward LaShonda during physical education class; and rubbing his body against LaShonda in the
school hallway in what LaShonda considered a sexually suggestive manner. Only after several
months was disciplinary action taken against G.F.

In the meantime, though, Lashonda’s

previously high grades allegedly dropped as she became unable to concentrate on her studies,
and in April 1993, her father discovered that she had written a suicide note.
These facts, taken as true for purposes of this decision, were sufficient to establish that an
appropriate person (the teacher and principal to whom reports were allegedly made) had actual
knowledge of the harassment, that the School District’s failure to take action manifested
deliberate indifference, and the harassment and its results were sufficiently severe as to
effectively bar access to educational opportunity.
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2.

Williams v. Bd. of Regents of Univ. Sys. of Georgia, 477 F.3d 1282 (11th Cir. 2007)
In this high-profile case, a UGA student alleged she was raped by UGA student-athletes.

According to the student, she engaged in consensual sex with one athlete but was then the
subject of attempted and actual rape by three others. The Court here distinguished between
UGA’s liability for “before” deliberate indifference – i.e., liability for failing to take steps that
could have prevented the assault – and “after” deliberate indifference – i.e., deliberate
indifference in its response after the incident. UGA was found potentially liable here on both
counts.
As to the “before” claim, the plaintiff alleged that the University’s president, athletic
director, and basketball coach were aware that these student-athletes had histories of sexual
misconduct but nonetheless recruited them to UGA through a “special process” and then took no
measures, such as supervision or counseling, to prevent future misconduct. She also alleged that
other students had warned of the need for coaches to educate athletes on sexual harassment, and
no action was taken in response.

As to the “after” claim, the Court noted that while law

enforcement began investigation within 48 hours, the University waited eight months before
holding a student discipline hearing, which itself resulted in no disciplinary action. In the
meantime, UGA allegedly having taken no action to prevent future attacks, the plaintiff
withdrew from school. According to news reports, UGA subsequently settled the claims for a
six-figure sum.10
3. Hill v. Cundiff, 797 F.3d 948 (11th Cir. 2015)
This case was also highly publicized, at least in legal circles, for the egregious nature of
the allegations. In a nutshell, a 14-year-old female eighth grader (“Doe”), along with other
Grayson Sang Walker, “The Evolution and Limits of Title IX Doctrine on Peer Sexual Assault,” Harvard
Law Review, Vol. 45, p. 95, fn 44.
10
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classmates, was the subject of verbal harassment, physical harassment, and propositioning by 15year-old classmate CJC. The principal had instituted a “catch in the act” approach to sexual
harassment claims, reasoning that otherwise a complaint couldn’t result in discipline “because
you've got one word against another without witnesses.” 797 F.3d at 958.11 School officials thus
allegedly encouraged Doe to accept CJC’s proposition to meet him the boys’ bathroom for a
sexual encounter, which she reluctantly did; unfortunately, no school officials responded in time
and Doe was forcibly anally raped.
Obvious as this case seems, the Court performed a detailed legal analysis using the four
elements described above herein before rejecting the school board’s motion for summary
judgment. In so doing, the Court noted, “The standard for student-on-student sexual harassment
claims is far more rigorous than a claim for teacher-on-student harassment. [Cit. omitted]
Student-on-student sexual harassment rises to the level of actionable Title IX discrimination only
if the harassment is “sufficiently severe.” [Cit. omitted] The plaintiff must establish not only that
the school district was deliberately indifferent to known acts of harassment, but also that the
known harassment was “so severe, pervasive, and objectively offensive that it denie[d] its
victims the equal access to education that Title IX is designed to protect. [Cit. omitted]” Hill v.
Cundiff, 797 F.3d 948, 968–69 (11th Cir. 2015). The Court recognized that the U.S. Supreme
Court had noted in Davis, supra, that a single incident of peer harassment, even if severe, would
rarely if ever be actionable. Nonetheless, the Court found the school district here subject to
liability, noting its appalling record-keeping procedures, lack of training to employees, and
obviously, its employees’ own alleged participation in the “patently odious” plan that resulted in
Doe’s assault. Hill, supra, at 973.

11

Sound familiar?

SCHOOL AND COLLEGE LAW UPDATE
29 of 94

4. Doe v. Bibb Cty. Sch. Dist., 126 F. Supp. 3d 1366 (M.D. Ga. 2015), aff'd, 688 F. App'x 791
(11th Cir. 2017)
These cases deal strictly with potential liability based upon a school district’s response
after an incident occurred, the “before” claim having already been dispensed with by a previous
decision. The case arose from the sexual assault of a cognitively disabled female student (“Jane
Doe II”) by several boys in a school restroom. The plaintiff’s primary contention as to the
“after” claim was that the district, eleven days after the incident, decided to turn over
investigation to the local city police department rather than continue investigation through its
own campus police.
Nonetheless, the District did the right things to support the victim. As the Court noted,
“The School District's decision to turn an essentially completed criminal investigation over to the
MPD, while perhaps unnecessary and based on questionable (but not malicious) motives, does
not amount to clearly unreasonable conduct because there was no indication the MPD would
upset the investigation, and the School District continued providing educational services to Jane
Doe II. Further, the School District did not wait to respond to the harassment after the MPD
took over. It hired an outside company to conduct a safety audit, altered its internal policies, and
implemented further safety measures. Additionally, the male students alleged to have
participated in the sexual assault were in custody when the investigation was turned over and
thus were not posing a current danger.” Doe v. Bibb Cty. Sch. Dist., 126 F. Supp. 3d at 1378–79
(emphasis added). Furthermore, “Jane Doe II received home-based instruction and, when her
mother wanted her to return to a classroom setting, the School District paid for her to attend
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private school. Jane Doe I [the victim’s mother] clearly testified that she decided Jane Doe II
would not return to Northeast High School, and there was nothing the School District could have
done to change her mind. However, even if Jane Doe II had wanted to return to Northeast, there
is no indication she would have been effectively barred from doing so. The seven male students
did not return to Northeast High School during the 2011–2012 school year, and the School
District altered its policies on student supervision. This is a far cry from the situations in both
Williams and Hill where there was a risk that if the students continued to attend their former
schools they would have been subjected to further sexual harassment. Therefore, the Court finds
the Plaintiffs have failed to create a genuine dispute of material fact that the School District
subjected Jane Doe II to further discrimination.” Doe v. Bibb Cty. Sch. Dist., 126 F. Supp. 3d at
1381–82.

II.

MANDATORY REPORTING TO LAW ENFORCEMENT
O.C.G.A. § 20-2-1184 requires a chain of reporting for certain offenses. The offenses to

which it applies include any offense in “Chapter 6 of Title 16,” which is the entire range of
"sexual offenses."
Reporting is required whenever a “teacher or other person employed at any public or
private elementary or secondary school or any dean or public safety officer employed by a
college or university… has reasonable cause to believe that a student at that school has
committed any act [which violates one of the enumerated laws] upon school property or at any
school function,…” O.C.G.A. § 20-2-1184(a). The employee is required to report to the
principal, who in turn is required to the superintendent, who in turn is required to report to “ the
appropriate police authority and district attorney.” O.C.G.A. § 20-2-1184(b).
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The table of contents listing from Chapter 6 of Title 16 is as follows:
16–6–1. Rape
16–6–2. Sodomy; Aggravated Sodomy
16–6–3. Statutory Rape
16–6–4. Child Molestation; Aggravated Child Molestation
16–6–5. Enticing a Child for Indecent Purposes
16–6–5.1. Sexual Assault
16–6–6. Bestiality
16–6–7. Necrophilia
16–6–8. Public Indecency
16–6–9. Prostitution
16–6–9. Prostitution
16–6–10. Keeping a Place of Prostitution
16–6–11. Pimping
16–6–11. Pimping
16–6–12. Pandering
16–6–13. Punishment for Keeping a Place of Prostitution, Pimping or Pandering
16–6–13.1. Testing for Sexually Transmitted Diseases of Persons Convicted of Pandering
16–6–13.2. Forfeiture of Motor Vehicles
16–6–13.3. Forfeiture of Proceeds or Money Used for or Derived from Pimping
16–6–14. Pandering by Compulsion
16–6–15. Solicitation of Sodomy
16–6–16. Masturbation for Hire
16–6–16. Masturbation for Hire
16–6–17. Unlawful for Masseur or Masseuse to Massage Any Person in Certain Buildings,
Structures or Places; Definitions
16–6–18. Fornication
16–6–19. Adultery
16–6–20. Bigamy
16–6–21. Marrying a Bigamist
16–6–22. Incest
16–6–22.1. Sexual Battery
16–6–22.2. Aggravated Sexual Battery
16–6–23. Publication of Name or Identity of Female Raped or Assaulted; Punishment
16–6–24. Ordinances Proscribing Loitering for Purpose of Procuring Others to Engage in Sexual
Acts for Hire
16–6–25. Assisting Sexual Offender in Eluding Law
Unless a district can make every employee a scholar in the fine points of sexual offenses
as defined by Georgia law, the best practice is probably to make sure everything concerning the
slightest hint of a sexual offense gets reported at least to the level of the superintendent or his/her
designee. If the superintendent or designee have any doubt, local counsel should be consulted.
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III.

MANDATORY CHILD ABUSE REPORTING
O.C.G.A. 19-7-5 mandates reporting to the Department of Family and Children Services

for, among other things, “sexual abuse” or “sexual exploitation” of a child. In this case, the
statute itself defines those terms.
Subsection (a)(1) of the statute provides as follows:
“Sexual abuse” means a person's employing, using, persuading, inducing, enticing, or coercing
any minor who is not such person's spouse to engage in any act which involves:
(A) Sexual intercourse, including genital-genital, oral-genital, anal-genital, or oral-anal, whether
between persons of the same or opposite sex;
(B) Bestiality;
(C) Masturbation;
(D) Lewd exhibition of the genitals or pubic area of any person;
(E) Flagellation or torture by or upon a person who is nude;
(F) Condition of being fettered, bound, or otherwise physically restrained on the part of a person
who is nude;
(G) Physical contact in an act of apparent sexual stimulation or gratification with any person's
clothed or unclothed genitals, pubic area, or buttocks or with a female's clothed or unclothed
breasts;
(H) Defecation or urination for the purpose of sexual stimulation;
(I) Penetration of the vagina or rectum by any object except when done as part of a recognized
medical procedure; or
(J) Any act described by subsection (c) of Code Section 16-5-46.”
It goes on to provide a “Romeo and Juliet” exception, however: “Sexual abuse shall include
consensual sex acts when the sex acts are between minors if any individual is less than 14 years
of age; provided, however, that it shall not include consensual sex acts when the sex acts are
between a minor and an adult who is not more than four years older than the minor. This
provision shall not be deemed or construed to repeal any law concerning the age or capacity to
consent.”
Subsection (a)(11) of the statute defines “sexual exploitation” as follows:
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“Sexual exploitation” means conduct by any person who allows, permits, encourages, or
requires a child to engage in:
(A) Prostitution, as defined in Code Section 16-6-9; or
(B) Sexually explicit conduct for the purpose of producing any visual or print medium depicting
such conduct, as defined in Code Section 16-12-100.”
Again, school policies and procedures should err on the side of over-reporting rather than
under-reporting, at least up to the level of principal, social work director, or some other
designated person with training on this topic. Then, as before, if doubt remains as to whether to
report to DFCS, local counsel should be consulted.
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9:15
#METOO ON CAMPUS
		 James A. “Jim” Keller, Saul Ewing Arnstein & Lehr
		
LLP, Philadelphia, PA
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10:25 TAX UPDATE: HOW THE TAX CUTS AND JOBS
		
ACT IMPACTS COLLEGES & UNIVERSITIES
		 Blake C. Sharpton, Butler Snow LLP, Macon
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TAX LAW CHANGES UNDER THE TAX CUTS
AND JOBS ACT, INCLUDING HOW THE LEGISLATION
AFFECTS COLLEGES AND UNIVERSITIES
On December 15th, the congressional conference committee charged with reaching a consensus on the
competing versions of the Senate and House tax reform bills released its conference report containing the
language of the final bill. The final bill, titled Tax Cuts and Job Acts (TCJA), is expected to be approved
by both chambers next week and signed into law by the end of the year. The chart below highlights the
key aspects of the final bill.

TAX-EXEMPT BONDS & TAX CREDITS
Topic

Private Activity Bonds
(PABs)

Advance Refunding of
Governmental Bonds and
501(c)(3) Bonds

Qualified Tax Credit Bonds

Historic Rehabilitation Tax
Credit

Current Law
Final Bill
Tax-exempt PABs can be issued to
finance a number of private and
public/private endeavors, including
multifamily housing projects, single
family housing loan programs, airports, The House bill eliminated PABs,
water and sewer facilities, solid waste
but the TCJA conference report
facilities, toll roads, certain
retains current law.
manufacturing facilities and non-profit
projects, including healthcare facilities,
educational facilities and senior living
facilities.
Governmental bonds and 501(c)(3)
bonds are eligible for one advance
refunding, i.e., a refunding in which the
refunded bond is not callable within 90 TCJA eliminates advance
days of issuance of the refunding bond refundings.
and an escrow is funded to pay debt
service on the refunded bond until the
call date.
Holders of qualified tax credit bonds
receive a tax credit instead of interest.
Tax credit bonds can be issued to
finance renewable and clean energy
TCJA eliminates qualified tax
projects (clean renewable energy bonds
credit bonds.
and qualified energy conservation bonds
and educational facilities (qualified zone
academy bonds and qualified school
construction bonds).
20% credit for qualified rehabilitation
TCJA retains the 20% credit, but
expenditures with respect to certified
provides for the credit to be taken
historic structures and 10% credit for
over 5 years rather than when
qualified rehabilitation expenditures for the project is placed in service,
buildings built before 1936.
which is current law. TCJA
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eliminates the 10% credit.
The House bill prohibited taxTax-exempt bonds can be issued to
Tax-Exempt Bonds for
exempt financing for professional
finance stadiums used by a professional
Professional Sports
sports stadiums, but the TCJA
sports team if the team is not required to
Stadiums
conference report retains current
pay for its use of the stadium.
law.
39% credit for qualified investments in The House bill eliminated
New Markets Tax Credit
low-income communities. $3.5 billion of NMTCs, but the TCJA
(NMTC)
NMTC allocation for each of 2018 and conference report retains current
2019.
law.
Tax credit for the projection of electricity
The House bill eliminated the
from renewable energy sources, such as
Renewable Energy
inflation adjustment for the credit,
wind, biomass and hydropower.
Production Tax Credit (PTC)
but the TCJA conference report
Taxpayers may elect to take the 30%
retains current law.
ITC discussed below in lieu of the PTC.
10% credit for certain renewable energy
The House bill eliminated the
property, but such percentage is
Renewable Energy
permanent 10% credit, but the
adjusted to 30% for solar energy
Investment Tax Credit (ITC)
TCJA conference report retains
property prior to 2020, with a phase
current law.
down of the percentage thereafter.

INDIVIDUAL
Topic

Current Law

Final Bill

10% -- $0 - $9,325
15% -- $9,326 - $37,950
25% -- $37,951 - $91,900
28% -- $91,901 - $191,650
33% -- $191,651 - $416,700
35% -- $416,701 - $418,400
39.6% -- over $418,400

10% -- $0 - $9,525
12% -- $9,526 - $38,700
22% -- $38,701 - $82,500
24% -- $82,501 – $157,500
32% -- $157,501 - $200,000
35% -- $200,001 - $500,000
37% -- over $500,000

10% -- $0 - $18,650
15% -- $18,651 - $75,900
25% -- $75,901 - $153,100
Rates – Married Filing
28% -- $153,101 - $233,350
Jointly & Surviving Spouses
33% -- $233,351 - $416,700
35% -- $416,701 - $470,700
39.6% -- over $470,700

10% -- $0 - $19,050
12% -- $19,051 - $77,400
22% -- $77,401 - $165,000
24% -- $165,001 – $315,000
32% -- $315,001 - $400,000
35% -- $400,001 - $600,000
37% -- over $600,000

Rates – Married Filing
Separately

10% -- $0 - $9,325
15% -- $9,326 - $37,950
25% -- $37,951 - $76,550
28% -- $76,551 - $116,675
33% -- $116,676 - $208,350
35% -- $208,351 - $235,350
39.6% -- over $235,350

10% -- $0 - $9,525
12% -- $9,526 - $38,700
22% -- $38,701 - $82,500
24% -- $82,501 – $157,500
32% -- $157,501 - $200,000
35% -- $200,001 - $300,000
37% -- over $300,000

Rates – Heads of
Households

10% -- $0 - $13,350
15% -- $13,351 - $50,800
25% -- $50,801 - $131,200
28% -- $131,201 - $212,500
33% -- $212,501 - $416,700

10% -- $0 - $13,600
12% -- $13,601 - $51,800
22% -- $51,801 - $82,500
24% -- $82,501 – $157,500
32% -- $157,501 - $200,000

Rates[1] - Single
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35% -- $416,701 - $444,500
39.6% -- over $444,500

35% -- $200,001 - $500,000
37% -- over $500,000

Capital Gains

By holding assets for one year or less,
any capital gain will be considered
short-term and will be taxed at ordinary
No significant change, except the
income tax rates. By holding assets for
brackets will be adjusted
one year or more, any capital gain will
be considered long-term and is taxed at
rates up to 20%

Standard Deduction[2]

Single & Married Filing Separately $6,350
Married Filing Jointly & Surviving
Spouse - $12,700
Heads of Households - $9,350

Single and Married Filing
Separately - $12,000
Married Filing Jointly & Surviving
Spouse - $24,000
Heads of Households - $18,000

Personal Exemption

$4,050 per person in each household

Eliminated

Child Tax Credit[3]

$1,000 per child with modified adjusted
gross income phase outs at $75,000 for
single and heads of households filers;
$55,000 for married filing separately;
and $110,000 for married filing
jointly. The credit is refundable for
certain filers.

$2,000 per child with modified
adjusted gross income phase
outs at $200,000 for single, and
heads of households, and
married filing separately filers
and $400,000 for married filing
jointly. Up to $1,400 is
refundable for certain filers.

Medical Expense
Deduction[4]

Medical expenses deductible in
Medical expenses deductible in excess
excess of 7.5% of adjusted gross
of 10% of adjusted gross income.
income.

Individuals may deduct state and local
property, income, and/or sales tax in
excess of the standard deduction.

Deductions for state and local
taxes will be capped at $5,000
for single filers and married filing
separately and $10,000 per year
for married filing jointly. Any
2018 taxes that are pre-paid
during the 2017 tax year will be
credited toward the $10,000 limit
beginning on January 1, 2018.

Individuals may deduct mortgage
interest on purchases of up to
$1,000,000 for the primary residence
Mortgage Interest Deduction
plus one additional home; individuals
may also deduct up to $100,000 of
equity debt

The mortgage interest deduction
will be capped at purchases of
$750,000 for mortgages taken
out after December 15, 2017;
deductions for equity debt will be
eliminated.

State and Local Tax
Deduction

Casualty Losses

Individuals may deduct casualty losses
(including fire, theft, and other property
loss) in excess of 10% of adjusted
gross income, plus $100 per casualty
event.

Casualty losses will be allowed
as a deduction only to the extent
the casualty event is attributable
to a federally-declared disaster.

Miscellaneous Itemized
Deductions

Certain miscellaneous deductions
(including unreimbursed business

Eliminated

SCHOOL AND COLLEGE LAW UPDATE
41 of 94

expenses, tax preparation fees, and
other expenses) are permitted in
excess of 2% of adjusted gross income.
Taxpayers may deduct moving
expenses when moving due to new
employment that is located at least 50
Moving Expense Deduction
Eliminated
miles further than the taxpayer’s
previous place of employment from the
taxpayer’s residence.

Alimony Deduction

Eliminated for divorce
instruments executed on or after
Alimony payments are deductible by the January 1, 2019 or modified after
payor as an above-the-line deduction. such date if the modification
expressly states that this rule
applies.

Alternative Minimum Tax
(AMT) – Exemptions[5]

Single filers - $54,300
Married filing jointly - $84,500
Married filing separately - $42,250
Heads of Households - $54,300

Single filers - $70,300
Married filing jointly - $109,400
Married filing separately $54,700
Heads of Households - $70,300

Alternative Minimum Tax
(AMT) – Phase-Outs[6]

Single filers - $120,700
Married filing jointly - $160,900
Married filing separately - $80,450
Heads of Households - $120,700

Single filers - $500,000
Married filing jointly - $1,000,000
Married filing separately $500,000
Heads of Households - $500,000

Individual Mandate under
the ACA

Taxpayers who do not have required
minimum health coverage are required
to pay a penalty or claim a waiver or
exemption.

Eliminated

[1] Note – Rates are current as of January 1, 2018. All rates will be adjusted for inflation for tax years
beginning January 1, 2019.
[2] Note - Rates are current as of January 1, 2018. All rates will be adjusted for inflation for tax years
beginning January 1, 2019.
[3] Note - Rates are current as of January 1, 2018. The refundable portion of the Child Tax Credit will be
adjusted for inflation for tax years beginning January 1, 2019.
[4] Note – Medical expense deduction rules are retroactive to tax years beginning January 1, 2017.
[5] Note – Exemptions listed under current law are 2017 rates; 2018 rates will continue to be adjusted for
inflation.
[6] Note – Phase-outs listed under current law are 2017 rates; 2018 rates will continue to be adjusted for
inflation.

ESTATE & GIFT
Topic
Estate Tax

Current Law
$5.49 million per person lifetime
gift/estate tax exemption.

Final Bill
Exemption Amount Doubled.
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Rate on contributions over exemption:
40%
$5.49 million per person lifetime
gift/estate tax exemption.

Gift Tax

Rate on contributions over exemption:
40%

Generation Skipping Tax

$5.49 million per person GST tax
exemption.
Rate on contributions over exemption:
40%

Exemption Amount Doubled.

Exemption Amount Doubled.

CORPORATE
Topic
Corporate Tax Rates
Alternative Minimum Tax
(“AMT”)

Dividends Received
Deduction

Section 179 Expensing

Current Law

Final Bill
Under the TCJA, C corporations
C Corporations pay tax at graduated rates
would pay a maximum rate of 21%
with a maximum rate of 35% of taxable
on their taxable income. There
income.
would be no graduated rates.
The purpose of the AMT is to make sure For taxable years beginning after
that corporations pay a minimum amount December 31, 2017, the corporate
of taxes.
AMT will be repealed.
The dividends received deduction allows
corporations to deduct a portion of the
dividends such corporation receives from
other corporations in which it has an
ownership stake.
The amount of the deduction depends on
the receiving corporation’s ownership in
The TCJA would lower the 80%
the payor corporation. If the two
deduction to 65% and the 70%
corporations are in the same affiliated
deduction to 50%.
group, the deduction is 100%. If the
receiving corporation owns more than
20% of the payor corporation then the
deduction is 80%. If the receiving
corporation owns less than 20% of the
payor corporation then the deduction is
70%.
A taxpayer may elect under Section 179
to deduct up to $500,000 of the cost of
The TCJA would increase the
qualifying property placed in service in the
amount that a taxpayer may
taxable year. This $500,000 is reduced by
expense under Section 179 to $1
the amount by which the cost of qualifying
million and the phrase out
property placed in service during the
threshold to $2.5 million. These
taxable year exceeds $2
amounts would be indexed for
million. Qualifying property is generally
inflation for tax years beginning
depreciable tangible personal property
after 2018.
that is purchased for use in active
conduct of a trade or business.
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The TCJA increases the first year
In 2017, taxpayers are allowed to claim
depreciation deduction to 100% for
first year onus deprecation equal to 50%
Increased Expensing
property placed in service in 2018
of the adjusted basis of property acquired
through 2022 (with lower
and placed in service in 2017.
percentages in years 2023-2027).
The TCJA preserves the R&D tax
credit however amounts paid or
The research and experimentation (R&D)
Research and
incurred in tax years beginning
tax credit is a business credit allowed to
Experimentation Tax
after December 31, 2021 will have
companies who incur research and
Credit
to be deducted over time as
development costs
opposed to being expensed
immediately.
The TCJA would as a general rule
limit the amount of interest that can
be deducted to 30% of adjusted
taxable income with any excess
being carried forward
Limitation on Interest
Corporations can generally deduct
indefinitely. Taxpayers with
Expense Deduction
interest paid or accrued.
average annual gross receipts for
the three taxable year periods
ending with the prior taxable year
that do not exceed $25 million are
exempt from the limitations.
The TCJA would limit the NOL
Under current law, a taxpayer may carry deduction to 80% of taxable
Modification of Net
back net operating losses (“NOLs”) for
income for taxable years beginning
Operating Loss Deduction two years and carry them forward 20
after December 31, 2017. It also
years.
repeals the two-year carryback in
certain situations.
A like kind exchange allows a taxpayer to
exchange property for new property
without incurring immediate tax
The TCJA limits like kind
liability. Under current law, like-kind
exchanges to those exchanges
Like Kind Exchanges
exchange treatment can apply to both
involving real property that is not
personal and real property that is “held for held primarily for sale.
the productive use in a trade or business
or for investment.”

PASS-THROUGH ENTITIES
Topic
Deduction for Qualified
Business Income

Current Law

Final Bill

Pass-through entities such as
partnerships, limited liability
companies and subchapter S
corporations file an annual information
return, but they do not pay federal
income tax. Rather, these entities
generally “pass-through” any income,
gains, losses, deductions, and credits
to the constituent owners who report

For taxpayers other than
subchapter C corporations, the
final bill generally allows for a
deduction of up to 20% of
qualified business income
generated by pass-through
trades or businesses. The
deduction is applied at the
partner or shareholder level in
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their share of these items on their
the case of entities taxed as
returns. Taxes are then payable at the partnerships and subchapter S
constituent owner’s tax rate.
corporations, respectively.
The availability of the deduction
is limited for owners of
“specified service trades or
businesses,” which would
generally be characterized as
professional service firms such
as law firms, accounting firms
and consulting firms. In such
instances, the full deduction is
only available to a partner or
shareholder if such taxpayer’s
taxable income (computed
without regard to the deduction)
is less than $315,000 for joint
filers or $157,500 for single
filers (hereinafter referred to as
the “Threshold Amount”).
Engineering and architecture
firms are expressly excluded
from the definition of a
“specified service trade or
business,” and, therefore, the
income generated from such
firms that flow through to the
owners thereof would not be
subject to this deduction
limitation.
Reasonable compensation and
guaranteed payments are
excluded from qualified
business income.
For taxpayers with taxable
income that exceeds the
Threshold Amount, the
deduction becomes limited to
the lesser of (a) 20% of
qualified business income, or
(b) the greater of (i) 50% of “W2 wages” with respect to a
qualified trade or business or
(ii) the sum of 25% of the “W-2
wages,” plus 2.5% of the
taxpayer’s allocable share of
the unadjusted basis of certain
depreciable property acquired
used in the business. “W-2
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wages” are wages subject to
federal withholding, elective
deferrals and certain deferred
compensation. In general, selfemployment income would not
be considered to be “W-2
wages.” Therefore, if “W-2
wages” are zero, then the
deduction would be zero for
taxpayers earning more than
the Threshold Amount or
limited to 2.5% of their
allocable share of the basis of
certain depreciable property.
However, for taxpayers in a
specified service trade or
business (professional firm),
the deduction begins being
phased out completely at the
first dollar above the Threshold
Amount and is completely
eliminated once taxable income
equals the Threshold Amount,
plus $50,000 ($100,000 in the
case of joint filers).
The deduction is available for
publicly traded partnerships,
including master limited
partnerships.
Carried Interest

In general, a carried interest (also
known as a profits interest) issued to
a taxpayer in exchange for services is
not treated as a taxable event if
certain conditions are met. The IRS
has provided guidance indicating that
this treatment does not apply,
however, if (a) the profits interest
relates to a substantially and
predictable stream of income from
partnership assets; (b) within 2 years
of receipt, the partner disposes of the
profits interest; or (c) the profits
interest is a limited partnership
interest in a publicly traded
partnership. Further, upon the
transfer of a profits interest, the
transferor is generally entitled to longterm capital gains treatment if such
interest is held for at least one year.

The final bill provides for a
three-year holding period in
order to receive long-term
capital gains treatment. The
three year holding period would
apply notwithstanding the rules
of Section 83 or an election in
effect under Section 83(b).
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TAX-EXEMPT ORGANIZATIONS
Topic

Current Law

Final Bill
Individual taxpayers may deduct
Individual taxpayers may deduct up to
up to 60% of taxpayer’s
Deductions for Charitable 50% of the taxpayer’s contribution
contribution base for cash
Contributions
base for donations made to public
contributions made to public
charities.
charities.
Individuals may deduct up to 80% of
Deductions for Amounts
amounts paid for the right to purchase
Paid for College Athletic
Eliminated
tickets for seating at a college athletic
Seating Rights
event
Tax-exempt entity shall pay a
20% excise tax on compensation
over $1,000,000 paid to its top 5
most highly compensated
Executive Compensation
N/A
employees, including those
Excise Tax [1]
employed by related
organizations; this excise tax
also applies to parachute
payments.
Excise Tax on Investment
A 1.4% tax is imposed on net
Income of Private
N/A
investment income for certain
Colleges & Universities
institutions.
For entities with for more than
one unrelated trade or business,
unrelated business taxable
income, including for purposes of
Many entities with more than one
determining any net operating
unrelated trade or business aggregate loss deductions, shall be
Unrelated Business
the lines of business to take advantage computed separately with
Income Tax
of net operating losses across multiple respect to each such trade or
lines of business.
business; unrelated business
taxable income is increased by
the amount of certain fringe
benefit expenses for which a
deduction is disallowed
[1] Note - Compensation paid to licensed medical professionals, including veterinarians, is
excluded from this rule.

TAX-ADVANTAGED ACCOUNTS AND EMPLOYEE BENEFITS
Topic

529 Accounts[1]

Current Law
Funds contributed to 529 accounts
may grow tax-free for beneficiaries if
used for qualified tuition and other
higher education expenses.

Final Bill
Up to $10,000 per year may
also be used for students in
grades K-12 for tuition
expenses, books, curriculum,
online educational materials,
tutoring, dual enrollment at
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institutions of higher
education, and educational
therapies for students with
disabilities. Qualified expenses
apply to public, private, or
religious schools.
Roth IRA
Recharacterization

Individuals are permitted to
recharacterize Roth IRA contributions
as traditional IRA contributions after a
traditional to Roth conversion, within
certain limits

Eliminated

Entertainment
Deductions

Up to 50% of entertainment expenses
may be deductible.

Eliminated

Employers may deduct certain
Qualified Transportation
qualified transportation fringe benefits
Fringe
provided to employees.

Eliminated

Qualified Moving
Expense
Reimbursement

Employee moving expense
reimbursements are deductible by the
employer.

Eliminated, except for
members of the armed forces
on active duty who move
pursuant to military orders.

Meals Provided At
Convenience of
Employer

Employers may deduct meals provided
Eliminated but does not go
to employees at the employer’s place
into effect until January 1,
of business and for the employer’s
2026.
convenience.

[1] Note – Contributions to 529 plans are not deductible for federal income tax
purposes. However, the following states permit deductions on state income taxes for 529
contributions (subject to certain limitations and rules in each state): Alabama, Arizona, Arkansas,
Colorado, Connecticut, Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Louisiana, Maine,
Maryland, Michigan, Mississippi, Missouri, Montana, Nebraska, New Mexico, New York, North
Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Utah, Vermont,
Virginia, Washington, D.C., West Virginia, Wisconsin

INTERNATIONAL
Establishment of “Participation Exemption System” for Taxation of Foreign Income
Topic
100% Dividends
Received Deduction for
10% U.S.-Owned
Foreign Corporations

Current Law
-

Special Rules Relating Amount realized by U.S. shareholder
to Sales or Transfers of on sale foreign subsidiary stock is
10% U.S.-Owned
treated as dividend income to the

Final Bill
Provides a new 100%
deduction for the foreignsource portion of dividends
received from certain 10%
owned foreign corporations by
U.S. corporations.
For purposes of determining
the amount of a loss on the
sale of certain foreign stock by
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Foreign Stock

extent of foreign earnings and profits;
remainder of amount realized is
normally capital gain.

a U.S. shareholder, such
shareholder’s basis in the
foreign corporation stock is
reduced by an amount equal
to the portion of any dividend
received with respect to the
foreign stock that was not
taxed in the U.S. as a result of
the new 100% dividends
received deduction described
above.

- Modifies subpart F to provide
for the inclusion of preeffective date foreign
earnings.
- A U.S. shareholder may
deduct 71.4% of the foreign
Deemed Repatriation of Foreign income generally not taxed
earnings and profits
Previously Deferred
until repatriated to the U.S., unless the
attributable to cash and 85.7%
Foreign Income
anti-deferral rules of subpart F apply.
of the remainder of the foreign
earnings and profits.
- The U.S. tax on the deemed
repatriation may be paid in
installments over eight (8)
years.
Rules Related to Passive and Mobile Income

Deduction for ForeignDerived Intangible
Income (“FDII”) and
Global Intangible LowTaxed Income (“GILTI”)

-

- For a U.S. corporation,
creates a new deduction equal
to sum of 37.5% of its FDII
plus 50% of its GILTI
- This new deduction reduces
the effective U.S. tax rate on
FDII to 13.125% and on GILTI
to 10.5% for taxable years
beginning after December 31,
2017 and before January 1,
2026.

Foreign Tax Credit

Repeal Section 902
Indirect Foreign Tax
Credit

Source of Income from

-

Income from the sale of property is

In connection with the
establishment of “participation
exemption system”, the
Section 902 deemed-paid
credit with respect to
dividends received by a U.S.
corporation that owns 10% or
more of the voting stock of a
foreign corporation is
repealed.
Gains, profits, and income
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Sales of Inventory

Separate Foreign Tax
Credit Limitation Basket
for Foreign Branch
Income

generally sourced to the place of sale, from the sale or exchange of
which is determined by where title to
inventory produced partly in,
the property passes.
and partly outside, the U.S. is
allocated and apportioned on
the basis of the location of
production with respect to the
property, even if title passage
occurred elsewhere.

-

- Foreign branch income is the
business profits of a U.S.
person that are attributable to
one or more qualified business
units.
- Foreign branch income to be
allocated to a specific foreign
tax credit basket.

Modification of Subpart F Provisions

Changes to Implement
“Participation Exemption
System”

-

- Repeal current taxation of
previously excluded subpart F
income from qualified
investments.
- Repeal foreign base
company oil related income as
subpart F income.
- Amend the ownership
attribution rules so that certain
stock of a foreign corporation
owned by a foreign person is
attributed to a related U.S.
person for purposes of
determining whether the
related U.S. person is a U.S.
shareholder of the foreign
corporation and, therefore,
whether the foreign
corporation is a “controlled
foreign corporation”.
- Expand the definition of U.S.
shareholder to include any
U.S. person who owns 10% or
more of the total value of
shares of all classes of stock
of a foreign corporation.
- Eliminate the requirement
that a corporation must be
controlled for an uninterrupted
30-day period before subpart
F inclusions apply.
- U.S. shareholder of any
“controlled foreign corporation”
must include in gross income
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for a taxable year its GILTI.
Prevention of Base Erosion

Base Erosion Minimum
Tax

Limitations on Income
Shifting Through
Intangible Property
Transfer

Deduction Denied for
“Disqualified Related
Party Amount” Paid or

-

-

-

- An applicable taxpayer is
required to pay a tax equal to
the base erosion minimum tax
amount for the taxable year.
- The base erosion minimum
tax amount is the excess of
10% of the modified taxable
income of the taxpayer for the
taxable year over an amount
equal to the regular tax liability
of the taxpayer reduced by the
excess of an amount equal to
the credits allowed under
Chapter 1 over the general
business credits for the
taxable year allocable to the
research credit, plus the
portion of the applicable
general business credits not in
excess of 80% of the lesser of
the amount of such credits or
the base erosion minimum tax
amount.
- Addresses recurring
definitional and
methodological issues that
have arisen in controversies in
transfers of intangible property
for purposes of Section 367(d)
and 482.
- Revises the definition of
“intangible property” to include
workforce in place, goodwill
(both foreign and domestic),
and going concern value.
- Clarifies the authority of the
Treasury Secretary to specify
the method to be used to
determine the value of
intangible property, both with
respect to the outbound
restructurings of U.S.
operations and to
intercompany price
allocations.
A “disqualified related party
amount” is any interest or
royalty paid or accrued to a
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Accrued to a Hybrid

related party to the extent that:
(1) there is no corresponding
inclusion to the related party
under the tax law of the
country of the related party, or
(2) such related party is
allowed a deduction with
respect to such amount under
the tax law of such country.
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11:15 ETHICS UPDATE
		 William D. “Bill” NeSmith, III, Deputy General
		
Counsel, State Bar of Georgia, Atlanta
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Bill NeSmith, Deputy General Counsel
Office of the General Counsel
104 Marietta St. NW Suite 100
Atlanta, Georgia 30303

ETHICS ISSUES FOR ATTORNEYS REPRESENTING
SCHOOLS, COLLEGES AND UNIVERSITIES
Lawyers who represent schools, colleges and university are in a unique position when
evaluating and dealing with potential conflicts and confidentiality issues.

To evaluate

confidentiality, conflicts and other ethical issues concerning educational institutions, the best place
to begin is with the Georgia Rules of Professional Conduct, specifically Rules 1.6 and 1.13 and by
reading some of the Formal Advisory Opinions.
The Office of the General Counsel operates an Ethics Helpline for State Bar members and
is a valuable resource for lawyers that find themselves needing ethical guidance. Educational
system lawyers trying to assess the complicated aspects of confidentiality and conflict of interest
when representing a government can benefit from this valuable resource. A lawyer within the
Office of the General Counsel is on call, Monday through Friday from 9:30 a.m. until 4:30 p.m. to
handle ethics questions. The purpose of the Ethics Helpline is to assist lawyers in understanding
the Rules of Professional Conduct and to offer non-binding guidance with prospective ethical
issues 1. If you are calling the Ethics Helpline with an issue which may have already transpired,
1

See Rule 4-401.
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you should present your issue as a hypothetical. Remember, the Ethics Helpline is a service used
to help with potential ethical issues and is not supposed to be a confessional booth so please do
not call or email us asking for absolution as our advice is for prospective conduct, not retrospective
conduct. Further information on how to get ethics help is at the end of this paper. The Ethics
Helpline has prevented numerous discipline cases simply because a lawyer chose to call and found
out that what he or she was about to do was a violation of the Georgia Rules of Professional
Conduct.
Who is the Client?
Communication is essential to any lawyer/client relationship. Lawyers are accustomed to
discussing a legal matter with a client, helping the client decide on a course of action, and then
acting as the client has directed. For a lawyer representing an entity comprised of several
individuals or a school, college or university composed of numerous offices and divisions, it can
be difficult to know exactly who the client is.
Bar Rule 1.13, “Organization as Client,” provides some guidance 2 . The Rule and its
comments clarify that a lawyer representing an organization takes direction from its duly
authorized constituents. The organization’s constitution, bylaws or other governing documents
should describe which individuals or groups may act on behalf of the entity. A lawyer may rely
on an agreement with the client as to who directs the lawyer’s actions on behalf of the entity.
When that system fails, the lawyer may follow the hierarchical structure for decision making
within the organization.

The Supreme Court of Georgia amended Rule 1.13 by order of November 3, 2011. The amended version
is available at the Bar’s website, www.gabar.org.
2
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Rule 1.13 also clarifies that a lawyer’s representation of an entity does not automatically
extend to representation of any of the individuals who are constituents of the organization. If the
lawyer does attempt to represent both the entity and some of its constituents, the regular rules on
conflict of interest apply. Rule 1.13(g) provides as follows:
(g) A lawyer representing an organization may also
represent any of its directors, officers, employees, members,
shareholders or other constituents, subject to the provisions
of Rule 1.7 (conflicts of interest: multiple clients). If the
organization’s consent to the dual representation is required
by Rule 1.7, the consent shall be given by an appropriate official
of the organization other than the individual who is to be
represented, or by the shareholders.
When the interests of the entity are in conflict with the interests of one of its constituents,
the lawyer must remain loyal to the organization.
Confidentiality, Conflicts and Who is the Client
After determining who is the client under Rule 1.13, Rule 1.6 Confidentiality of
Information, can be confusing. Do you owe a duty of confidentiality to a board member, trustee
or employee or does it conflict with your duty to the school, college or university board or
trustees? 3 Rule 1.13 provides guidance to help a lawyer decide who the client is when the client
is an entity true enough, but can you also have duties to others in the educational system, so the
answer may depend of several factors. For example, information gathered by you that is harmful
to your client may create a duty to disclose that information which may be contrary to the source. 4

1.13(c)(2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to
the organization, then the lawyer may reveal information relating to the representation whether or not Rule 1.6
permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial
injury to the organization.
3

1.13 (b) If a lawyer for an organization knows that an officer, employee or other person associated with the
organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a
violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the
organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is
reasonably necessary in the best interest of the organization.

4
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You may be required as the school, college or university attorney to tell the speaker revealing the
information that you will not be able to keep the information hidden from your client. 5 Quick
disclosure to the speaker is important before the speaker says more than he or she would have said
once warned that confidentiality may not exist in the present conversation. Moreover, you cannot
act as if the confidential statement will remain confidential as that would be misleading. 6
However, if the speaker asks your advice or tells you something that is not harmful to your client
or is not related to a matter that you are or could be handling for your client, you must keep that
information confidential, even if you were not actually hired as their lawyer. A good rule of thumb
is not to base confidentiality on what you as a lawyer thinks (i.e. no attorney/client relationship),
but what the client thinks or might reasonably believe. It is always advisable when being given
information that might be intended as confidential to inform the speaker that you are not their
lawyer and that no attorney/client confidentiality exists between you and the speaker. An excellent
practice would be to follow this up in writing, such as a letter or email, if practical.
As a school and college attorney, a good practice would be make sure that anyone
employed or elected into the system that you represent, knows of your representation of the system
as an entity and that any information you obtain that is harmful to the system may have to be
disclosed to the board or trustees. Certainly a school, college or university attorney may represent
other department within the system, but if the attorney suspects that the representation may develop
into receiving information harmful to the school, college or university, the person speaking must

In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a
lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the
organization's interests are adverse to those of the constituents with whom the lawyer is dealing.
5

6

See Rules 2.3, 4.1, 4.3 and 4.4.
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understand that your duty is to the system so that they can make informed decisions about what
they reveal to you.
Conflicts of Interest
The general rule on conflicts of interest prohibits a lawyer from representing multiple
clients if there is a “significant risk that the…lawyer’s duties to another client…will materially
and adversely affect the representation of the client…”.

(Rule 1.7(a), Georgia Rules of

Professional Conduct). If there is no conflict, multiple representation is permitted with the
informed consent of all of the clients. Rule 1.7(b) requires the lawyer to provide the clients with
“reasonable and adequate information about the material risks of and reasonable available
alternatives to the representation.” A lawyer representing a board, trustees or commission would
be wise to obtain informed consent in writing to multiple representations from the board, trustees
or commission and from its individual members any time the lawyer is representing members in
their individual capacity. 7 The same would be true for departments and offices within the school,
college or university system. It is easy for an employee or an elected official for feel comfortable
talking to a school or college attorney and to consider the lawyer as “my lawyer.” Often, school
and college attorneys do not want to inform certain persons, such as a chair or president in the
system of the lawyer’s duty believing that such a warning sounds oppositional or disloyal.
However, Rule 2.1 of the Georgia Rules of Professional Conduct require that a lawyer speak

1.13(g) A lawyer representing an organization may also represent any of its directors, officers, employees,
members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent to
the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the
organization other than the individual who is to be represented, or by the shareholders.
7
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frankly with a client even if the advice or information is unpalatable. 8 More on this rule is covered
below.
The Rules of Professional Conduct have been amended in recent years to place more of an
obligation on a lawyer to prevent or report misconduct by a client. The changes came about in the
wake of corporate scandals and misfeasance where it appeared that the organization’s lawyer knew
about misconduct but relied upon the Rules of Professional Conduct to keep it secret. Revisions
to Rule 1.13 now include an obligation upon a lawyer to report any person associated with an
organizational client who acts in a manner that is a violation of a legal obligation to the
organization. The lawyer must act in the best interest of the organization by reporting the conduct
up the chain of command and even perhaps outside the organization if the highest authority fails
to act.
Advisor
Rule 2.1 states that “In representing a client, a lawyer shall exercise independent
professional judgment and render candid advice. A lawyer should not be deterred from giving
candid advice by the prospect that the advice will be unpalatable to the client. The maximum
penalty for a violation of this Rule is disbarment.”
No one likes to be the bearer of bad news, especially bad news that includes a financial
burden. Lawyers are hired as experts in the law and areas of their practice and are expected to
guard the interests of their clients and to zealously represent their interests. Your client is not
properly represented by giving an overly optimistic view of a particular matter when you know or

RULE 2.1 ADVISOR. In representing a client, a lawyer shall exercise independent professional judgment and
render candid advice. A lawyer should not be deterred from giving candid advice by the prospect that the advice will
be unpalatable to the client.
The maximum penalty for a violation of this Rule is disbarment.
8
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suspect a storm brewing in the immediate or foreseeable future. Clients receiving bad news or
unfavorable litigation reports may get angry, fire their lawyer and storm off declaring that you do
not know what you are talking about or that you are simply wrong. Nevertheless, you owe your
client the duty of candor, not false hopes or exaggerated potential results.
Comment [1] of Rule 2.1 is instructive. It states:
A client is entitled to straightforward advice expressing the lawyer's honest
assessment. Legal advice often involves unpleasant facts and alternatives that a
client may be disinclined to confront. In presenting advice, a lawyer endeavors to
sustain the client's morale and may put advice in as acceptable a form as honesty
permits. However, a lawyer should not be deterred from giving candid advice by
the prospect that the advice will be unpalatable to the client.
As an expert in the law, a lawyer gives opinions based upon legal research and experience,
but a lawyer, as a counselor and advisor may consider other factors when rendering an opinion.
Comment [2] of Rule 2.1 addresses this as follows:
In rendering advice, a lawyer may refer not only to law but to other considerations
such as moral, economic, social and political factors that may be relevant to the
client's situation. Advice couched in narrowly legal terms may be of little value to
a client, especially where practical considerations, such as cost or effects on other
people, are predominant. Purely technical legal advice, therefore, can sometimes
be inadequate. It is proper for a lawyer to refer to relevant moral and ethical
considerations in giving advice.
However, matters that go beyond legal questions or outside of a lawyer’s expertise may
require a referral to an expert in the particular field may be in the client’s best interest, such as an
accountant or insurance broker.
Communication with Others
Our Bar Rules generally prohibit a lawyer from communicating with a person who is
represented by counsel. Rule 4.2 provides that a lawyer who is representing a client in a matter
should not communicate about the subject matter of the representation with a person the lawyer
knows to represented, without the consent of the other lawyer. The rule recognizes that some
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communications are authorized by law; in those situations, opposing counsel does not need
preapproval to speak with a represented person.
Formal Advisory Opinions
The Formal Advisory Opinion Board renders opinions based on questions concerning the
Georgia Rules of Professional Conduct where facts may make the answer unclear. Some Formal
Advisory Opinion Board opinions are approved by the Supreme Court of Georgia, thus making
the opinion binding on all lawyers in Georgia and some are Board only opinions making them a
non-binding, but persuasive opinions for Georgia lawyers. Formal Advisory Opinions may be
accessed on the State Bar’s website.
Two Formal Advisory Opinions address the issue of communicating with other
further. Opinion 87-6 addresses the propriety of a lawyer interviewing employees of a corporation
which is the opposing party in pending litigation without the consent of the organization’s lawyer.
The opinion finds that opposing counsel should not communicate with officers, directors, or other
employees with authority to bind the organization, or with the person whose acts or omissions will
be imputed to the organization in the context of the litigation. Otherwise, there is no prohibition
on communicating with employees of an organization.
The second opinion, 94-3, deals with former employees. It finds no impropriety in a lawyer
communicating with a former employee of an organization that is the opposing party in litigation.
Formal Advisory Opinion 16-1 addresses the obligation of confidentiality described in
Rule 1.6, Confidentiality of Information, and how it applies as between two jointly represented
clients.
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These opinions are not particularly lengthy but they can be somewhat fact intensive so
they will not be individually covered in this paper, but you are encouraged to read these opinions
and decide if they can be helpful currently or in future representation of a local government.
Help and Advice
Lawyers who would like to discuss an ethics dilemma with a member of the Office of the
General Counsel staff should contact the Ethics Helpline at 404-527-8741, 800-682-9806 or log
in to the State Bar of Georgia website and submit your question by email. Questions by
telephone or email are typically answered the same day.

12:45 RECENT FERPA NEWS & CASES
		 Suzann M. Wilcox, Nelson Mullins Riley & 			
		
Scarborough LLP, Atlanta
		 Daniel R. Murphy
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OVERVIEW
The Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. §1232g, grants to parents
the right to inspect and review the education records of their children and prohibits the release
of education records to third parties without prior written parental consent. The rights granted
to parents under this Act transfer to the student when the student becomes eighteen (18) years
of age or is attending an institution of post-secondary education ("eligible student"). 20 U.S.C.
§1232g(d). The Act is generally applicable to any educational agency or institution that receives
federal funding with some limited exceptions (34 C.F.R. §99.1) and is enforced by the United
States Department of Education. If an educational institution has a policy or practice of denying
parents or eligible students access to educational records or of releasing educational records to
third parties without appropriate consent, it can lose federal funding.
I.

Access To Educational Records
The Family Educational Rights and Privacy Act (FERPA) broadly defines an education

record as any record, file, document or other material that contains information directly related
to a student and that is maintained by a school district or a person acting on behalf of a school
district. 20 U.S.C. §1232g(a)(4)(A). An education record, however, does not include any records
maintained by a school district's instructional, supervisory or administrative personnel that are
in the sole possession of the maker thereof and that are not accessible or revealed to any other
person except a substitute. 20 U.S.C. §1232g(a)(4)(B)(i). Therefore, a teacher's personal notes
regarding a student that are in the sole possession of the teacher and are not shown to anyone
else except a substitute are not education records and parents do not have a right under FERPA
to see the notes.
Upon request by a parent, a school district must grant access to his or her child's
education record within a reasonable time. The Act defines reasonable time to be no more than
forty-five (45) days after the request has been made by the parent. 20 U.S.C. §1232g(a)(1)(A).
© 2018 Nelson Mullins
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The right to access, however, is limited to those records related to the parent's child. If any
material or document in the education records of a student includes information on more than
one student, the parent has access only to that portion of the materials related to his or her child.
20 U.S.C. §1232g(a)(1)(A).
A school district is not required to provide copies of the records to parents unless the
failure to do so would effectively prevent the parent from exercising the right to inspect and
review the records. 34 C.F.R. §99.10(d). For example, a parent living in another state cannot
easily access his or her child's record. Therefore, the parent has the right to request that a copy
of the record be mailed to him or her. A school district can charge a fee for copying the records
unless the imposition of such a fee would effectively prevent a parent from exercising the right
to inspect and review the education records. A school district, however, cannot charge a fee for
searching for or retrieving the education record. 34 C.F.R. §99.11. If a parent believes that his
or her child's education record contains information that is inaccurate, misleading or in violation
of the student’s rights of privacy, the parent may request that the school district amend the
record. If the District refuses to amend the record as requested, it is required to inform the
parent of its decision and of the parent's right to a hearing. 34 C.F.R. §99.20.
A hearing concerning the content of a student's records as provided by FERPA may be
conducted by any individual, including an official of the school district, as long as the individual
does not have a direct interest in the outcome of the hearing. At the hearing the parent shall be
given a full and fair opportunity to present evidence related to the issues regarding the record;
and the parent may be assisted or represented by an individual, including an attorney. 34 C.F.R.
§99.22.
Following the hearing, a written decision must be rendered and must be based only on
the evidence presented at the hearing. The decision must include a summary of the evidence
and the reasons for the decision. 34 C.F.R. §99.22. If the school district upholds the contents of
© 2018 Nelson Mullins
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the record, it must inform the parent of his or her right to place a statement in the education
record commenting on the contested information and/or stating why he or she disagrees with
the decision of the school district or both. The school district is required to maintain the
statement with the contested part of the record as long as it maintains the record. 34 C.F.R.
§99.21.
The federal regulations implementing the Act broadly define parent to include a natural
parent, a guardian, or an individual acting as a parent in the absence of a parent or guardian. 34
C.F.R. §99.3. Whether a parent is or is not the custodial parent of the student is irrelevant to the
exercise of rights under FERPA. Either parent has full rights under the Act unless specifically
prohibited by a court order, state statute or legally binding document relating to such matters as
divorce, separation or custody that specifically revokes the parent's FERPA rights. 34 C.F.R. §99.4.
II.

Confidentiality of Records
Pursuant to FERPA, a student's education records are confidential and cannot be disclosed

to any individual, agency or organization without the prior written consent of the parents or
eligible student or pursuant to a court order or lawfully issued subpoena. 20 U.S.C. § 1232g(b).
Disclosure is defined to include access to the records, release of the records, or communication
of the contents of the records. 34 C.F.R. §99.3. If a parent or eligible student consents to a
disclosure of the records, this consent must be in writing, be dated, and must specify the records
to be released, state the purpose of the disclosure and identify the party to whom the disclosure
may be made. 34 C.F.R. §99.30. The school district must notify the party to whom the disclosure
is made that the records cannot be released to any other party without the further consent of
the parent or eligible student. 34 C.F.R. §99.33 (a)(1).
If the records are subpoenaed or the school district receives a court order regarding the
release of records, the school district must make a reasonable effort to notify the parent or
© 2018 Nelson Mullins
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eligible student of the order or subpoena in advance of compliance, so that the parent or eligible
student may seek protective action. 20 U.S.C. §1232g(b)(2); 34 C.F.R. § 99.31 (a)(9). A school
district, however, is not required to notify the parent or eligible student of a Federal grand jury
subpoena if the Federal court orders it not to disclose to any person the existence or contents of
the subpoena. The same holds true for a subpoena issued for a law enforcement purpose in
which the court or other issuing agency orders nondisclosure. 20 U.S.C. §1232g(b)(1)(J).
The Act, however, has specific exceptions to the requirement that student records not be
disclosed without prior written consent of the parent. These exceptions include the following:

(1)

officials of schools in which the student seeks or intends to enroll;

(2)

any appropriate party in connection with an emergency if knowledge of the
information is necessary to protect the health or safety of the student or other
individuals;

(3)

other school officials, including teachers within the local system who have been
determined by the system to have legitimate educational interest;

(4)

certain federal, state and local educational official or authorities;

(5)

officials involved in financial aid for which the student applied or received;

(6)

parents of a dependent student as defined in Section 152 of the Internal Revenue
Code of 1954;

(7)

organizations or individuals conducting authorized research if the studies are
carried out in such a way that no personal identification of students and their
parents can be made by persons other than the persons or organization
conducting the studies, and if such information will be destroyed when no longer
needed for the purpose for which it was collected;

(8)

accrediting organizations in order to carry out their accrediting functions. 20
U.S.C. § 1232g(b)(1); 34 C.F.R. §§ 99.31, 99.36.

A school district is required to maintain a record of each request for access to and each
disclosure of personally identifiable information from a student's education records, except
© 2018 Nelson Mullins
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requests from parents or eligible students, school officials, persons with written consent of the
parent or eligible student or persons receiving records as directed by a Federal grand jury or other
law enforcement subpoena if the issuing court or other issuing agency has ordered nondisclosure
of the existence or contents of the subpoena. The record must include the identity of the parties
requesting the record and the legitimate interest the party had in the record. Parents and school
officials who have responsibility for the custody of records have the right to inspect the record
of access. 34 C.F.R. §99.32.
III.

Requirements For School Districts
School districts are no longer required by the federal regulations to adopt a policy

regarding the provisions of FERPA. A school district, however, must provide annual notification
to the parents of students currently attending schools in the district, or eligible students currently
in attendance, of their FERPA rights. The notice must inform parents or eligible students of their
right to inspect and review the student's education records, to request the amendment of the
student's education records, to consent to disclosures of personally identifiable information
contained in the student's education records except to the extent that FERPA and the regulations
authorize disclosure without consent, and to file a complaint concerning alleged failures by the
school district to comply with the requirements of FERPA with the United States Department of
Education. The notice must also include the procedures for exercising the right to inspect and
review education records; the procedures for requesting amendment of records; and, if the
school district has a policy of disclosing education records to other school officials within the
district, the criteria for determining who constitutes a school official and what constitutes a
legitimate educational interest. This notice may be provided by any means that is reasonably
likely to inform the parents or eligible students of their rights. 34 C.F.R. §99.7. For example, if
the District provides a student handbook or an information booklet to parents at the beginning
of each school year, the notice could be appropriately placed in either.
© 2018 Nelson Mullins
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A school district may disclose directory information about students without prior parental
consent if it has given public notice to parents of students presently attending its schools and
eligible students in attendance of the types of personally identifiable information that the district
has so designated. The public notice must inform parents of their right to prohibit the school
district from releasing directory information regarding their children and must state the time
period in which the parent must notify the district in writing of the prohibition. 34 C.F.R.
§99.37(a).
In its public notice to parents and eligible, the school may specify that disclosure of
directory information will be limited to specific parties, for specific purposes, or both. 34 C.F.R.
§ 99.37(d). When an educational agency or institution specifies that disclosure of directory
information will be limited to specific parties, for specific purposes, or both, the school must limit
its directory information disclosures to those specified.
Directory information is defined as information in an education record of a student which
would not generally be considered harmful or an invasion of privacy if disclosed. Examples given
include the student's name, photograph, address, telephone number, email, date and place of
birth, major field of study, participation in officially recognized activities and sports, weight and
height of members of athletic teams, dates of attendance, degrees and awards received, and the
most recent previous educational agency or institution attended. 20 U.S.C. § 1232g(a)(5)(A); 34
C.F.R. §99.3. Directory information does not include a student's social security number or
student ID number unless the identifier cannot be used to gain access to education records
except when used in conjunction with one or more factors that authenticate the user's identity,
such as a personal identification number (PIN), password or other secure factor. 34 CFR § 99.3.
Also permitted is a student ID number or other unique personal identifier that is displayed on a
student ID badge but, again, only if the identifier cannot be used to gain access to education
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records except when used in conjunction with one or more factors that authenticate the user's
identity, such as a PIN, password, or other secure factor. Id.
IV.

Enforcement
A parent or eligible student who believes that a school district has violated the provisions

of FERPA or its implementing federal regulations has the right to file a complaint with the Family
Policy Compliance Office (FPCO) of the United States Department of Education in Washington,
D.C. 34 C.F.R. §99.63. The Secretary of Education has authorized the Family Policy Compliance
Office to investigate complaints and to provide technical assistance to insure compliance with
FERPA. 34 C.F.R. §99.60.
A complaint must be filed with the FPCO within one hundred and eighty (180) days of the
date of the alleged violation of FERPA or of the date that the person complaining knew or
reasonably should have known of the alleged violation. 34 C.F.R. §99.64(c). The FPCO will then
notify the school district of the complaint and request a written response. 34 C.F.R. §99.65.
Following an investigation, the FPCO is required to provide written findings. If the Office
determines that the school district has violated FERPA, the written findings must include a
statement of the specific steps the school district must take to comply with the Act and provide
a reasonable time period for the school district to comply voluntarily. 34 C.F.R. §99.66. If the
school district does not comply, the Secretary of Education can withhold further payments to the
school district under any applicable federal program, issue a complaint to compel compliance
through a cease and desist order or terminate the school district's eligibility to receive federal
funding. 34 C.F.R. §99.67.
SELECTED CONUNDRUMS
I.

Security Cameras

Prior to December 2017
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The FPCO had previously issued informal guidance on this topic. Video recordings that are
not law enforcement records were subject to FERPA if directly related to a student, and
maintained by an educational agency or institution or by a party acting for the agency or
institution.
FPCO advised that video images in which a student is the focus (such as an altercation)
might be “directly related” to students who are involved in the event at issue; whereas, those
images would not be education records of student who are incidental or captured only as part of
the background. Schools also should determine whether the videotape with that image is being
“maintained” by the school or a party acting for the school, other than the school’s law
enforcement unit.
With respect to copies of video recordings, the FPCO shared that video is determined to
be an education record of a student, before providing distributing unredacted (if possible) video
images to a parent or eligible student, the other parent/eligible student should provide consent
for the disclosure.
December 2017
The FPCO issued Letter to Wachter that (finally) gave more direction to districts regarding
videos.1 In this matter, a Pennsylvanian parent made a “Right-to-Know” request for a copy of a
surveillance video of a hazing incident and for copies of statements that other students wrote
regarding the incident. The statements pertained to the involvement of the same 10-12 students
and not to each of the students in their individual capacities--there were eight students directly
involved in the hazing incident, two victims and six perpetrators.

School administration

maintained both the video and the witness statements. The District could not afford redacting
software, and the witness statements, even in redacted format, would reveal the identity of the
student-witnesses.

Letter to Wachter, https://studentprivacy.ed.gov/resources/letter-wachter-regarding-surveillance-video-multiplestudents
1
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The FPCO reiterated that
[W]hen an education record contains information on more than one student, the parent
may inspect and review or "be informed of' only the specific information about his or her
own child, unless the information about the other student or students cannot be
segregated and redacted without destroying its meaning.
Interestingly, FPCO opined that the records would likely be an education record of the
Victim and Perpetrators. It also found that “it does not appear to us” that the information in the
video or statements could be segregated or redacted without destroying its meaning. However,
if it is possible for the school to disclose only a portion of the video/statements in a way that
would fully depict the student's involvement in the hazing incident, then such segregation of
information about other students would be required.
Less clear were some of the finer points. A FAQ was posted as well, and it provides a helpful
discussion.2
II.

Body Cameras

The FERPA statute and regulations (20 U.S.C. 1232g(a)(4)(B)(ii) and 34 CFR §§ 99.3 and 99.8)
exclude from the definition of education records those records created and maintained by a law
enforcement unit of an educational agency or institution for a law enforcement purpose. Thus, if
a law enforcement unit of a school creates and maintains the school’s surveillance videos for a
law enforcement purpose, then any such videos would not be considered to be education
records. If the law enforcement unit provides a copy of the video to another component within
the educational agency (for example, to maintain the record in connection with a disciplinary
action), then the copy of the video may become an education record of the student(s) involved
if the video is not subject to any other exclusion from the definition of “education records” and
the video is: (1) directly related to a student; and (2) maintained by an educational agency or
institution or by a party acting for the agency or institution.

2

https://studentprivacy.ed.gov/faq/faqs-photos-and-videos-under-ferpa
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Body cameras are gaining popularity in in Georgia and across the country. For school law
attorneys, this issue is fraught with FERPA considerations, but also Georgia Open Records Issues
that dovetail with FERPA. While body camera videos may not be protected by FERPA, they may
be protected by the Open Records Act, O.C.G.A. 50-18-70, et seq.
For instance, a District would not have to disclose:
•

Records compiled for law enforcement or prosecution purposes, to the extent it would
disclose the identity of a confidential source, disclose confidential information that would
endanger any person(s), or disclose the existence of a confidential surveillance or
investigation; or

•

Records of law enforcement in any pending investigation or prosecution of criminal or
unlawful activity, except that initial police arrest reports and initial incident reports are
subject to disclosure.

Privacy interests must also be balanced against public interest in materials identifying
individuals who were investigated but not charged with or prosecuted for a crime, as well as
information regarding individuals who were not targets of an investigation. See Napper v.
Georgia Television Co., 257 Ga. App. 156 (1987).
Open records disclosure is not required for audio and video recordings from devices used by
law enforcement officers in a place where there is a reasonable expectation of privacy and when
there is no pending investigation, except that records must be disclosed under the following
exceptions:
•

To a representative of a deceased’s estate where the decedent was depicted or heard on
the recording;

•

To a parent or legal guardian whose minor child where the decedent was depicted or
heard on the recording;

•

To an accused in a criminal case with a good-faith belief that the recording is relevant to
the proceeding;
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•

To a party to a civil action with a good-faith belief that the recording is relevant to the
civil action; or

•

To an attorney for any party referenced above.

O.C.G.A. § 50-18-72(a)(26.2)
Remember that, in addition to the fees allowed under the Georgia Open Records Act, any
additional fee prescribed by O.C.G.A. § 50-18-96(g) may be imposed for the copying of recordings
from body camera system equipment.
III.

Custody Disputes

What if a parent does not have custody?
Custody and rights to education records are different issues. If a parent is the biological
parent and his/her parental rights (or rights to records/information) have not been relinquished
or terminated by a court, then the parent has rights to educational records until the student
become an eligible student. A common misconception: the parent does not need a court order
that allows them to have records—if they are the parent, they have that right under federal (and
state) law. Also, the enrolling parent (as used for O.C.G.A. 20-2-780 determinations) should never
be confused with the right to receive records.
What if we do not know if it is the biological parent?
Under Georgia law, here are some of the ways to tell if a child is legitimate or paternity is
established:
•

The child is born or conceived in wedlock;

•

The parents marry after the child is born and father recognizes the child as his own;

•

The parent is recognized as the father by court order;

•

Prior to the child's first birthday, the mother and father sign a voluntary; acknowledgment
of paternity and an acknowledgment of legitimation (but exceptions apply);

•

The father has adopted the child; and
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•

The name of the father on the birth certificate with his consent.

See O.C.G.A. § 19-7-20 through § 19-7-54.
IV.

Data Breach

The Georgia data breach law imposes obligations on data collectors that maintain
computerized data that includes personal information of individuals. O.C.G.A. §§ 10-1-910 et seq.
School districts are “data collectors,” which the law defines to include “any state or local agency
or subdivision thereof.” O.C.G.A. § 10-1-911(2).
A breach is any unauthorized acquisition of an individual’s electronic data that compromises
the security, confidentiality, or integrity of the individual’s personal information as defined by
the statute. O.C.G.A. § 10-1-911(1).
Following discovery or notification of a breach of a security system that includes personal
information of individuals, the District must give notice of the breach to any Georgia resident
whose unencrypted personal information was, or is reasonably believed to have been, acquired.
O.C.G.A. § 10-1-912(a). Notice must be made in the most expedient time possible and without
unreasonable delay. Id. Notice may be written, telephonic, or electronic. O.C.G.A. § 10-1-911(4).
If the breach requires notice to over 10,000 Georgia residents, then the school district must also
notify all consumer-reporting agencies that compile and maintain files on consumers on a nationwide basis of the timing, distribution, and content of the notices.
If the cost of providing notice would exceed $50,0000, the affected class of individuals to be
notified exceeds 100,000, or there is insufficient information to provide written or electronic
notice, then substitute notice is permitted. Id. Substitute notice consists of (1) email notice if an
email address is on file, (2) conspicuous posting of the notice on the school district’s website, and
(3) notification to major state-wide media. Id. Further, notice may be delayed if a law
enforcement agency determines that notification will compromise a criminal investigation.
O.C.G.A. § 10-1-912(c).
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The statute imposes no penalty for violation of the law, is silent on enforcement, and does
not expressly create a private cause of action for individuals whose personal information is
acquired in a breach of a security system.3
V.

General Data Protection Regulation (GDPR)

The GDPR applies to the processing of Personal Data of data subjects who are in the European
Union by a controller or processor not established in the European Union where processing
activities relate to either the offering of goods or services or the monitoring of behavior as far as
their behavior takes place in the European Union.2
To determine whether or not a district is subject to the GDPR you must examine whether
they:
i.

have an established presence in the EU?

ii.

process personal data or data subjects in the EU in connection with the offering
of individual goods or services?

iii.

Process personal data on data subjects in the EU in connection with monitoring
their behavior (including e.g., online through a website)?

The GDPR has very specific consent, use, and processing, requirements—as well as large
penalties. However, for a typical school system, the question of jurisdiction is a threshold issue.
Because it is so new and untested, time will tell how impactful this issue will be for schools,
colleges and universities.
VI.

Georgia Student Data Privacy, Accessibility, and Transparency Act

In 2015, Georgia issued the Act to much fanfare. O.C.G.A. § 20-2-660, et seq. The Act
required the State Superintendent to designate a chief privacy officer to, among other
responsibilities, provide model policies, training and guidance.4 The chief privacy officer may also
investigate issues of state data privacy and security laws. In matters relating to compliance with
For guidance regarding data breaches from the FPCO, see here https://studentprivacy.ed.gov/resources/databreach-response-training-kit
4
The page of this chief privacy officer can be found at https://www.gadoe.org/Technology-Services/DataCollections/Pages/Georgia%20Student%20Data%20Privacy,%20Accessibility,%20and%20Transparency%20Act.as
px, and contains a significant amount of reference material.
3
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federal laws, the chief privacy officer may refer the matter to the appropriate federal agency
(such as the FPCO) and cooperate with any investigations by such federal agency. O.C.G.A. § 202-663.
In O.C.G.A. § 20-2-665, the law provides that, unless “required” by state or federal law or
in cases of health or safety emergencies, school districts shall not report to the Department of
Education juvenile delinquency records; criminal records; or medical and health records.
Likewise, schools are not permitted to collect political affiliation, voting history, religious
affiliations/beliefs, or income, except as required by law or where the information is to apply for,
administer, research, or evaluate programs to assist students from low-income families.
The law also addresses activities by operators,5 and places restrictions on operators’
“knowing” activities. O.C.G.A. § 20-2-666. However, these restrictions do not apply to general
audience Internet websites, general audience online services, general audience online
applications, or general audience mobile applications.
Prohibited activities of operators include:
-using student data to engage in behaviorally targeted advertising;
-using student data to amass a profile about a student except in furtherance of K-12
school purposes (except when that data remains under the control of the student, parent,
or local board of education);
-selling data; or
-disclosing student personally identifiable data without explicit written or electronic
consent from a student over the age of 13 or a student's parent or guardian, given in
response to “clear and conspicuous notice” of the activity, unless the disclosure is made
for approved purposes. O.C.G.A. § 20-2-666.

"Operator" means any entity other than the department, local boards of education, the Georgia Student Finance
Commission, or schools to the extent that the entity:
(A) Operates an Internet website, online service, online application, or mobile application with actual knowledge
that the website, service, or application is used for K-12 school purposes and was designed and marketed for K-12
school purposes to the extent that it is operating in that capacity; and
(B) Collects, maintains, or uses student personally identifiable information in a digital or electronic format.
O.C.G.A. 20-2-662(8).
5
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Operators can use aggregate data or de-identified data as follows for service
improvement and development, marketing, or to demonstrate effectiveness. O.C.G.A. 20-2-666.
They are required to implement and maintain reasonable security procedures and practices to
protect that information from unauthorized access, destruction, use, modification, or disclosure.
They also must delete a student's data within a reasonable timeframe not to exceed 45 days if
the school requests deletion of data. O.C.G.A. § 20-2-666.
Exceptions for release of information are included. Releases may occur if required by law;
for legitimate research purposes; under the direction of a school, a local board of education, or
the Department of Education; and to a state agency, local board of education, or school, for K-12
school purposes, as permitted by state or federal law.
Operators may also use student data, including student personally identifiable data:
-for maintaining, delivering, developing, supporting, evaluating, improving, or diagnosing
the operator's site, service, or application;
-within other sites, services, or applications owned by the operator, and intended for the
school or student use, to evaluate and improve educational products or services intended
for the school or student use;
-for adaptive learning or customized student learning purposes;
-for recommendation engines to recommend additional content or services to students;
-to respond to a student's request for information or for feedback without the
information or response being determined in whole or in part by payment or other
consideration from a third party; or
-to ensure legal or regulatory compliance or to retain such data for these purposes.
Parents have the right to inspect and review their student’s education record maintained
by the school—including the information maintained by an operator, except when the district
determines that the requested data maintained by the operator cannot reasonably be made
available to the parent. The law also echoes some of the provisions of FERPA with respect to
challenging record, but does mention that “ideally” records would be produced within three
business days of a request. O.C.G.A. 20-2-667.
© 2018 Nelson Mullins

15

SCHOOL AND COLLEGE LAW UPDATE
80 of 94

The Department of Education is required to develop a model policy and procedure for a
parents or eligible students to file a complaint with the district regarding a possible violation of
data rights. The policy includes:
-the designation of at least one individual with responsibility to address complaints filed
by parents or eligible students;
-that a written response is provided to the parent's or student's complaint;
-that an appeal may be filed with the local school superintendent and to the local board
of education.
O.C.G.A. 20-2-667.
This policy was adopted in July of 2016.6 Local boards are now required to adopt policies
and procedures that include, at a minimum, such department model policies and procedures.
However, nothing in this law authorizes any additional cause of action beyond the process
described within or as otherwise authorized by state law.

The policy can be found at https://www.gadoe.org/Technology-Services/DataCollections/Documents/Data%20Collection%20Website/FY2017/Parent%20Complaint%20Model%20Policy.pdf.
The complaint form can be found at https://www.gadoe.org/Technology-Services/DataCollections/Documents/Data%20Collection%20Website/FY2017/Model%20Parent%20Complaint%20Form.pdf.
6
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ISSUES RELATING TO PRIMARY AND SECONDARY EDUCATION
I.

School District Investigations
-

II.

Non-renewal/Termination Hearings
-

III.

-

Lack of clarity of roles in dual representation of school district, administrators and
employees
Appearance of conflict undermines process, breeds distrust of process

Assuming waiver of the Fair Dismissal Act, Reasons to Negotiate with Educators
-

IV.

Notification of Representation

Conflicts of Interest - State Bar Rule 1.7 Conflict of Interest, Rule 1.13 Organization as
Client
-

III.

Update(s) for educators and complaining parties
Attorney Involvement/Lawyer as Witness State Bar Rule 3.7 Lawyer as a Witness

Potential Litigation (Discrimination, FLSA, FMLA, Whistleblower, Retaliation,
Breach of Contract)

Correction of Pay Errors Caused by Improper Placement on Pay Scale
-

Certification Errors

-

Educator’s certificate is upgraded, but School District continues to pay at lower
certificate level, and argues it does not have to provide retro pay because Educator
did not inform the district of the upgrade.
“RESPONSIBILITY FOR VERIFYING AND AWARDING EXPERIENCE.
(a) LUAs are responsible for evaluating, verifying, documenting and awarding
experience for placement of certified personnel on the State Salary Schedule in
accordance with this rule. The LUA may require the employee to submit any
documentation the LUA deems necessary to verify, evaluate, and award employee
experience. The chairperson of the local board of education shall verify and
document the experience of the district superintendent. The chairperson of the
Regional Educational Service Agency (RESA) board of control shall verify and
document the experience of the RESA director.” SBOE Rule 160-5-2-.05(1)(a)
-

Educator holds a BT-5 certification, but, despite knowing this, School District
continues to pay at T-4 level.
2

SCHOOL AND COLLEGE LAW UPDATE
84 of 94

“The placement of educators on the salary schedule shall be based on certificate
level and years of creditable experience…” O.C.G.A. §20-2-212(a). Certified
personnel who do not hold a BT certification but hold “at least one category T
certificate title are paid according to the T category.” SBOE Rule 160-5-2-.05(o)
[emphasis added].
“The two categories on the State Salary Schedule referred to as BT and T that
correspond to the certified personnel’s certificate title held. Placement in the BT
category is determined by certificate titles where content requirements have been
completed for the field but pedagogy requirements have not been completed, with
the exception of Special Georgia Requirements….All other certificate titles issued
by the PSC shall be paid according to the T category of the State Salary Schedule.
SBOE Rule 160-5-2-.05(o). [emphasis added]
-

Non-certificated Employees – Potential Claims for breach of contract and
denial of equal protection

V.

Summative Consistent with the Ratings Given During the Year

VI.

Two Needs Development Ratings/Certification Renewal
-

VII.

Over-reporting to PSC, not everything is an Ethical Violation
-

VII.

Potential Solution – Working as a Paraprofessional to Remediate
Creates backlog of cases
-

Impact on educators’ careers even if no probable cause

-

Uncertainty during the process

-

Impact on future employability

Unemployment Benefits
-

Educators are ineligible for benefits during summer months if there is reasonable
assurance the educator will remain employed the next school year. O.C.G.A. §34-8196 (Certain Persons Ineligible for Benefits)
-

Question – What happens when the employer will not permit the educator to
return from leave during the school year and the educator submits the
unemployment application during the summer months seeking retroactive
benefits?
O.C.G.A. §34-8-47 (Unemployed)
3
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O.C.G.A. §34-8-195 (Benefit Eligibility Conditions)
Ga. DOL Rules 300-2-4-.01, 300-2-4-.09 and Form DOL 408 (Partial Claims to
be filed by Employer)
VIII.

Abandonment of Contract/Liquidated Damages
- “Standard 9: Professional Conduct- An educator shall demonstrate conduct that
follows generally recognized professional standards and preserves the dignity and
integrity of the education profession. Unethical conduct includes but is not limited to
a resignation that would equate to a breach of contract; any conduct that impairs
and/or diminishes the certificate holder’s ability to function professionally in his or
her employment position; or behavior or conduct that is detrimental to the health,
welfare, discipline, or morals of students.”
CODE OF ETHICS FOR EDUCATORS 505-6-.01
-

Bettis and Hein v DeKalb County School District, State Court of DeKalb County, Civil
Action No: 14A52877-6. (Attached hereto) Plaintiff contended $750.00 liquidated
damage clause was an unenforceable penalty and contract did not authorize
withholding $750.00 from final paycheck. In determining that a trial was required the
court applied the Georgia Supreme Court’s three part test in determining if a liquidated
damages provision is enforceable Southeastern Land Fund, Inc. vs. Real Estate World,
Inc., 237 Ga.227 (1976) which requires satisfaction of the following items:
(1) The injury caused by the breach must be difficult or impossible to
accurately estimate.
Here, the trial court determined the DeKalb County School District
could not have accurately estimated the injury caused by the breach
of the contract by the teachers. This was not contested by the
Plaintiffs.
(2) The parties must intend to provide for damages rather than a penalty.
(Where a designated sum is inserted into a contract for the purpose of deterring
one or both of the parties from breaching it, it is a penalty. Fuqua Const. Co. v.
Pillar Dev., Inc., 293 Ga. App. 462 (2008)
Plaintiff – It was intended to punish teachers who left as evidenced
by the “why we did it” letter and prevent a mass exodus from the
District.
Defendant – The contract language provides a set amount of
liquidated damages and thus an inference it is intended as damages
and not a penalty.
Court- Genuine issue of material fact as to the District’s intent.
4
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(3) The sum stipulated must be a reasonable pre-estimate of the probable
loss.
Defendant – Amount was consistent with that of sister school
districts.
Court-District failed to provide documentation that it created or
relied upon in calculating the $750.00 liquidated damages;
therefore it is a jury question.

5
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ISSUES RELATING TO HIGHER EDUCATION
I.

Not everything is a reportable event
-

Creates backlogs

-

Trivializes process

-

Breeds distrust

-

Impacts educators career even if no finding

II.

Use common sense in determining the scope of an investigation

III.

Use informal process, when available, prior to investigation

III.

Take into consideration that investigative reports may become a public record

IV.

Finding of violations of discrimination and anti-harassment policies

V.

-

Some actions may be inappropriate, even if not violation

-

Use reason in imposing punishment

Title IX is not a civility code
-

Standard for Sexually Hostile Environment
- Sexual nature
- Severe, persistent or pervasive
Limits student’s ability to participate in or benefit from the
education program

VI.

Title VII is not a civility code
-

Harassment not illegal, just harassment based on a prohibited
characteristic

-

Severe or pervasive

-

Alters term or condition of employment

-

Prompt and effective remedial action

6
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega

INSTITUTE OF CONTINUING LEGAL EDUCATION

www.gabar.org/ICLE

