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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Tangela S. King 
Director, ICLE

Rebecca A. Hall 
Associate Director, ICLE





Presiding:
Frank E. Jenkins, III, Jenkins, Bowen & Walker, P.C., Cartersville, GA

 7:30  REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A jacket or sweater is recommended.)

 8:00  WELCOME
  Frank E. Jenkins, III, Jenkins, Bowen & Walker, P.C., Cartersville, GA

 8:05  ZONING 101: AN OVERVIEW OF ZONING LAW IN GEORGIA
  Brandon L. Bowen, Jenkins, Bowen & Walker, P.C., Cartersville, GA

 9:00  HANDLING AND TRYING ADMINISTRATIVE ZONING HEARINGS INCLUDING 
ETHICAL ISSUES FROM THE LOCAL GOVERNMENT’S PERSPECTIVE

  Kenneth E. Jarrard, Jarrard & Davis LLP, Cumming, GA

 10:00  BREAK

 10:15  SIGN ORDINANCES, BILLBOARDS AND LEDS: CONSTITUTIONAL ISSUES AND 
TRYING THE PERMIT APPLICATION CASE BEFORE THE LOCAL GOVERNMENT 
ADMINISTRATIVE BOARD

  E. Adam Webb, Webb Klase & Lemond, LLC, Atlanta, GA

 11:00  WINNING YOUR REZONING CASE BEFORE THE LOCAL
  GOVERNING BOARD OR COUNCIL
  G. Douglas Dillard, Pursley Friese Torgrimson, Atlanta, GA

 11:40  LUNCH

 12:00  PROFESSIONALISM IN THE PRACTICE AND BEFORE THE
  COURT: A JUDGE’S PERSPECTIVE
  Hon. Elizabeth D. Gobeil, Judge, Georgia Court of Appeals, Atlanta, GA

 1:00  UPDATE AND DISCUSSION OF RECENT ZONING DECISIONS
  Robert L. Walker, Jenkins, Bowen & Walker, P.C., Cartersville, GA

 1:45  BREAK

 2:00  PANEL DISCUSSION—WHAT HAPPENED ON THE WAY TO THE FORUM? 5TH 
AMENDMENT TAKINGS, APPEALS, AND WRITS OF CERTIORARI

  David H. Flint, Schreeder Wheeler & Flint LLP, Atlanta, GA
  Brandon L. Bowen, Jenkins, Bowen & Walker, P.C., Cartersville, GA
  Frank E. Jenkins, III, Jenkins, Bowen & Walker, P.C., Cartersville, GA

 3:00  ADJOURN
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Handling	  and	  Trying	  Administrative	  
Zoning	  Hearings,	  Including	  Ethical	  
Issues	  From	  the	  Local	  Government’s	  
Perspective

October	  4,	  2018

Ken	  E.	  Jarrard,	  Esq.
____________________________________________________________

County	  Attorney	  to	  Barrow	  County,	  Cherokee	  County,	  Forsyth	  County,	  Greene	  
County,	  Jackson	  County	  &	  Newton	  County,	  and	  City	  Attorney	  to	  the	  City	  of	  Milton

Upcoming	  Discussion	  Topics:

• The	  Nature	  of	  a	  Rezoning	  Challenge

• Ethics	  In	  Rezoning
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The	  Nature	  of	  a	  
Rezoning	  
Challenge

The	  Nature	  of	  a	  Land	  Use	  Decision:	  
Legislative,	  Quasi-‐‑Judicial,	  or	  Administrative?

• The	  nature	  of	  a	  land	  use	  decision	  – whether	  it	  is	  
administrative,	  quasi-‐judicial,	  or	  legislative	  – determines	  
the	  form	  and	  scope	  of	  review	  before	  the	  Superior	  Court
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Legislative	  v.	  Quasi-‐‑Judicial	  Decisions

• “Generally,	  an	  adjudicative	  decision	  operates	  to	  address	  a	  specific	  
dispute	  or	  determine	  rights	  and	  obligations	  of	  a	  particular	  party	  or	  
parties.	  The	  resulting	  decision	  seeks	  to	  establish	  those	  rights	  and	  
obligations	  or	  otherwise	  resolve	  the	  dispute,	  and	  is	  immediate	  in	  
application.”

• “A	  legislative	  decision,	  on	  the	  other	  hand,	  is	  usually	  marked	  by	  a	  
general	  inquiry, often	  not	  limited	  to	  the	  facts	  and	  circumstances	  of	  
specific	  people	  or	  properties,	  which	  results	  in	  a	  rule	  of	  law	  or	  course	  of	  
policy	  that	  will	  apply	  in	  the	  future.”

Diversified	  Holdings,	  LLP	  v.	  City	  of	  Suwanee,	  302	  Ga.	  597,	  601–02	  (2017)

Rezoning:	  Historical	  Understanding
• Historically,	  zoning	  decisions	  have	  been	  considered	  legislative in	  
nature.	  	  See Presnell	  v.	  McCollum,	  112	  Ga.	  App.	  579,	  579	  (1965)	  (“The	  
acts	  of	  a	  county	  commissioner	  in	  zoning	  matters	  are	  not	  a	  judicial	  or	  
quasi-‐judicial	  function	  but	  a	  legislative	  function,	  to	  which	  the	  writ	  of	  
certiorari	  will	  not	  lie.”	  (emphasis	  added))

• Zoning	  decisions	  were	  reviewed	  in	  de	  novo proceedings.	  	  See Walton	  
Cnty.	  V.	  Scenic	  Hills	  Estates	  Inc.,	  261	  Ga.	  94,	  94	  (1991)	  (“rule	  in	  Georgia	  
is	  that	  judicial	  review	  of	  rezoning	  decisions	  are	  de	  novo	  proceedings”);	  
Village	  Centers	  Inc.	  v.	  DeKalb	  Cnty,	  248	  Ga.	  177,	  179	  (1981)
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Rezoning:	  Historical	  Understanding
• Consequently,	  parties	  were	  not restricted	  to	  the	  record	  below	  and	  
could	  introduce	  new	  evidence	  before	  the	  Superior	  Court.	  Stendahl	  
v.	  Cobb	  Cty.,	  284	  Ga.	  525,	  526,	  668	  S.E.2d	  723,	  726	  (2008)	  (“When	  
a	  zoning	  authority	  either	  grants	  or	  denies	  an	  application	  for	  re-‐
zoning,	  it	  acts	  in	  a	  legislative	  capacity,	  and	  when	  the	  
constitutionality	  of	  that	  legislative	  enactment	  is	  challenged	  in	  
court,	  it	  is	  afforded	  de	  novo	  review,	  i.e.,	  the	  superior	  court	  is	  not	  
limited	  to	  examination	  of	  the	  evidence	  presented	  to	  the	  zoning	  
authority.”)

Rezoning:	  Historical	  Understanding
• Consequently,	  parties	  were	  not restricted	  to	  the	  record	  below	  and	  
could	  introduce	  new	  evidence	  before	  the	  Superior	  Court.	  Stendahl	  
v.	  Cobb	  Cty.,	  284	  Ga.	  525,	  526,	  668	  S.E.2d	  723,	  726	  (2008)	  (“When	  
a	  zoning	  authority	  either	  grants	  or	  denies	  an	  application	  for	  re-‐
zoning,	  it	  acts	  in	  a	  legislative	  capacity,	  and	  when	  the	  
constitutionality	  of	  that	  legislative	  enactment	  is	  challenged	  in	  
court,	  it	  is	  afforded	  de	  novo	  review,	  i.e.,	  the	  superior	  court	  is	  not	  
limited	  to	  examination	  of	  the	  evidence	  presented	  to	  the	  zoning	  
authority.”)

afforded de novo review, i.e., the superior court is
not limited to examination of the evidence
presented to the zoning authority
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Adjudicative	  Decisions:	  Writ	  of	  
Certiorari
• If	  an	  administrative	  body	  exercises	  judicial	  powers,	  his	  or	  her	  actions	  are	  
subject	  to	  review	  of	  certiorari.	  	  Mack	  II	  v.	  City	  of	  Atlanta,	  227	  Ga.	  App.	  305,	  
307	  (1997).	  	  If	  an	  officer	  exercised	  legislative,	  executive,	  or	  ministerial	  
powers,	  certiorari	  is	  inappropriate.	  	  Laskar	  v.	  Bd.	  of	  Regents	  of	  Univ.	  Sys.	  of	  
Georgia,	  320	  Ga.	  App.	  414,	  416,	  740	  S.E.2d	  179,	  181	  (2013)

• A	  quasi-‐judicial	  or	  administrative	  decision	  can	  be	  appealed	  by	  way	  of	  a	  writ	  of	  
certiorari:	  “The	  writ	  of	  certiorari	  shall	  lie	  for	  the	  correction	  of	  errors	  
committed	  by	  any	  inferior	  judicatory	  or	  any	  person	  exercising	  judicial	  powers	  
…..”	  O.C.G.A.	  5-‐4-‐1

• The	  Superior	  Court	  is	  limited	  to	  the	  record	  before	  the	  administrative	  body,	  
when	  reviewing	  a	  writ	  of	  certiorari.	  See	  DeKalb	  Cty.	  v.	  Bull,	  295	  Ga.	  App.	  551,	  
552,	  672	  S.E.2d	  500,	  501	  (2009)

Diversified	  Holdings,	  LLP	  v.	  City	  of	  Suwanee,	  
302	  Ga.	  597	  (2017)	  and	  City	  of	  Cumming	  v.	  
Flowers,	  300	  Ga.	  820	  (2017)

• In	  Diversified,	  the	  Supreme	  Court	  addressed	  its	  jurisdiction	  over	  the	  appeal,	  
and	  concluded	  that	  a	  discretionary	  appeal	  was	  necessary	  because	  a	  rezoning	  
was	  an	  adjudicative	  decision.	  	  302	  Ga.	  at	  603	  	  	  

• In	  Flowers,	  the	  Supreme	  Court	  concluded	  that	  the	  decision	  to	  grant	  a	  
variance	  was	  quasi-‐judicial	  and	  subject	  to	  appeal	  to	  the	  superior	  court	  by	  
petition	  for	  certiorari.	  	  300	  Ga.	  at	  824-‐25
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Diversified	  Holdings,	  LLP	  v.	  City	  of	  Suwanee,	  
302	  Ga.	  597	  (2017)
• “A	  landowner's	  challenge	  that	  seeks	  recognition	  that	  a	  zoning	  ordinance	  is	  unlawful	  with	  
respect	  to	  a	  particular	  parcel	  of	  land	  thus	  is	  the	  type	  of	  individualized	  application	  of	  law	  to	  
facts	  and	  circumstances	  that	  constitutes	  an	  adjudicative	  decision	  and	  requires	  a	  
discretionary	  application.”

• “The	  inquiry	  in	  this	  type	  of	  request	  is	  a	  fact-‐specific	  one,	  evaluating	  the	  balance	  between	  
factors	  to	  conclude	  whether	  a	  zoning	  ordinance	  substantially	  burdens	  a	  property	  owner	  in	  
the	  first	  place,	  and,	  if	  it	  does,	  whether	  that	  same	  ordinance	  is	  also	  substantially	  related	  to	  
the	  public	  health,	  safety,	  morality,	  or	  general	  welfare.	  See infra at	  611-‐614,	  807	  S.E.2d	  876.	  
And	  this	  Court	  plainly	  has	  no	  authority	  to	  “legislate”	  for	  a	  local	  zoning	  authority	  should	  we	  
determine	  that	  the	  authority's	  decision	  was	  incorrect.	  But what	  we	  can	  do,	  and	  what	  
petitioners	  ask	  for	  us	  to	  do,	  is	  adjudicate	  whether	  a	  particular	  zoning	  ordinance	  is	  
unconstitutional	  as	  applied	  to	  a	  particular	  piece	  of	  land.	  That	  leaves	  the	  ultimate	  remedial	  
measures	  open	  to	  the	  judgment	  of	  the	  zoning	  authority,	  which	  may	  or	  may	  not	  choose	  to	  
take	  (or	  recommend)	  legislative	  action.	  	  Nonetheless,	  its	  decision	  in	  the	  first	  instance,	  just	  
like	  ours,	  was	  adjudicative	  in	  nature.”

Diversified	  Holdings,	  LLP	  v.	  City	  of	  Suwanee,	  302	  Ga.	  597,	  604–05	  (2017)

Diversified	  Holdings,	  LLP	  v.	  City	  of	  Suwanee,	  
302	  Ga.	  597	  (2017)
• “A	  landowner's	  challenge	  that	  seeks	  recognition	  that	  a	  zoning	  ordinance	  is	  unlawful	  with	  
respect	  to	  a	  particular	  parcel	  of	  land	  thus	  is	  the	  type	  of	  individualized	  application	  of	  law	  to	  
facts	  and	  circumstances	  that	  constitutes	  an	  adjudicative	  decision	  and	  requires	  a	  
discretionary	  application.”

• “The	  inquiry	  in	  this	  type	  of	  request	  is	  a	  fact-‐specific	  one,	  evaluating	  the	  balance	  between	  
factors	  to	  conclude	  whether	  a	  zoning	  ordinance	  substantially	  burdens	  a	  property	  owner	  in	  
the	  first	  place,	  and,	  if	  it	  does,	  whether	  that	  same	  ordinance	  is	  also	  substantially	  related	  to	  
the	  public	  health,	  safety,	  morality,	  or	  general	  welfare.	  See infra at	  611-‐614,	  807	  S.E.2d	  876.	  
And	  this	  Court	  plainly	  has	  no	  authority	  to	  “legislate”	  for	  a	  local	  zoning	  authority	  should	  we	  
determine	  that	  the	  authority's	  decision	  was	  incorrect.	  But what	  we	  can	  do,	  and	  what	  
petitioners	  ask	  for	  us	  to	  do,	  is	  adjudicate	  whether	  a	  particular	  zoning	  ordinance	  is	  
unconstitutional	  as	  applied	  to	  a	  particular	  piece	  of	  land.	  That	  leaves	  the	  ultimate	  remedial	  
measures	  open	  to	  the	  judgment	  of	  the	  zoning	  authority,	  which	  may	  or	  may	  not	  choose	  to	  
take	  (or	  recommend)	  legislative	  action.	  	  Nonetheless,	  its	  decision	  in	  the	  first	  instance,	  just	  
like	  ours,	  was	  adjudicative	  in	  nature.”

Diversified	  Holdings,	  LLP	  v.	  City	  of	  Suwanee,	  302	  Ga.	  597,	  604–05	  (2017)

“A landowner's challenge that seeks recognition that a
zoning ordinance is unlawful with respect to a particular
parcel of land thus is the type of individualized application
of law to facts and circumstances that constitutes an
adjudicative decision and requires a discretionary
application.”

Chapter 2 
6 of 25



Interpreting	  Diversified:	  Rezoning	  is	  
Legislative	  
• Some	  parties	  interpret	  Diversified (and	  Flowers)	  as	  holding	  that	  a	  
rezoning	  decision	  is	  administrative

• This	  argument	  is	  based,	  in	  part,	  on	  language	  in	  Diversified,	  
characterizing	  a	  rezoning	  decision	  as	  “administrative”.	  	  302	  Ga.	  at	  
604–05

• If	  this	  is	  correct:
◦ Zoning	  decisions	  must	  be	  reviewed	  by	  writ	  of	  certiorari	  
◦ The	  record	  is	  limited	  to	  what	  was	  developed	  before	  the	  governing	  body	  –
which	  means	  you	  must develop	  the	  record	  you	  want	  the	  Superior	  Court	  to	  
review	  in	  front	  of	  the	  local	  governing	  body

Diversified clues!
• After	  a	  bench	  trial,	  the	  trial	  court	  made	  the	  following	  findings……	  

• Indeed,	  the	  trial	  court	  concluded	  that	  the	  fair	  market	  value	  of	  the	  Property	  
would	  increase	  tremendously	  if	  it	  were	  rezoned…

• The	  trial	  court	  found	  that	  Diversified	  carried	  its	  burden	  to	  show	  by	  clear	  and	  
convincing	  evidence	  that	  the	  City's	  current	  zoning	  of	  the	  Property	  has	  caused	  
Diversified	  a	  significant	  detriment…..	  

• The	  trial	  court	  also	  found,	  however,	  that	  the	  current	  zoning	  is	  substantially	  
related	  to	  the	  public	  health,	  safety,	  morality,	  and	  welfare,	  because	  the	  
existing	  commercial	  zoning	  is	  compatible	  with	  surrounding	  commercial	  uses	  
and	  is	  consistent	  with	  the	  City's	  comprehensive	  plan….
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Our	  Interpretation	  of	  Diversified:
• It	  is	  our	  position	  that	  Diversified is	  limited	  to	  the	  Court’s	  determination	  
of	  how	  an	  appeal	  from	  the	  Superior	  Court	  travels	  to	  the	  appellate	  
courts	  (concluding	  that	  it	  must	  be	  by	  discretionary	  appeal,	  rather	  than	  
direct	  appeal)	  

• “A	  landowner's	  challenge	  that	  seeks	  recognition	  that	  a	  zoning	  
ordinance	  is	  unlawful	  with	  respect	  to	  a	  particular	  parcel	  of	  land	  thus	  is	  
the	  type	  of	  individualized	  application	  of	  law	  to	  facts	  and	  circumstances	  
that	  constitutes	  an	  adjudicative	  decision	  and	  requires	  a	  discretionary	  
application.”	  	  Diversified,	  302	  Ga.	  at	  604–05

Basis	  for	  Our	  Interpretation	  of	  Diversified
“Zoning	  Decision”	  O.C.G.A.	  § 36-‐66-‐3
(4)	  “Zoning	  decision”	  means	  final	  legislative action	  by	  a	  local	  government	  
which	  results	  in:

(A)	  The	  adoption	  of	  a	  zoning	  ordinance;
(B)	  The	  adoption	  of	  an	  amendment	  to	  a	  zoning	  ordinance	  which	  changes	  the	  text	  
of	  the	  zoning	  ordinance;
(C)	  The	  adoption	  of	  an	  amendment	  to	  a	  zoning	  ordinance	  which	  rezones	  
property	  from	  one	  zoning	  classification	  to	  another;
(D)	  The	  adoption	  of	  an	  amendment	  to	  a	  zoning	  ordinance	  by	  a	  municipal	  local	  
government	  which	  zones	  property	  to	  be	  annexed	  into	  the	  municipality;	  or
(E)	  The	  grant	  of	  a	  permit	  relating	  to	  a	  special	  use	  of	  property.
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Basis	  for	  Our	  Interpretation	  of	  Diversified
Even	  Diversified described	  a	  zoning	  action	  as	  legislative:

• “It	  is	  not	  for	  this	  Court	  to	  determine	  whether	  the	  City	  could	  have	  
made	  a	  different	  or	  better	  zoning	  classification.	  Tap,	  273	  Ga.	  at	  
685,	  544	  S.E.2d	  433.	  When	  the	  validity	  of	  the	  legislative
classification	  for	  zoning	  purposes	  is	  debatable,	  that	  judgment	  
must	  be	  allowed	  to	  control.	  Id.	  at	  683,	  544	  S.E.2d	  433.”

Basis	  for	  Our	  Interpretation	  of	  Diversified
• Decades	  of	  authority	  provide	  that	  a	  rezoning	  decision	  is	  legislative in	  nature.	  	  See
Presnell	  v.	  McCollum,	  112	  Ga.	  App.	  579	  (1965)	  (“The	  acts	  of	  a	  county	  commissioner	  
in	  zoning	  matters	  are	  not	  a	  judicial	  or	  quasi-‐judicial	  function,	  but	  a	  legislature	  
function,	  to	  which	  the	  writ	  of	  certiorari	  will	  not	  lie”);	  Stendahl	  v.	  Cobb	  County,	  284	  
Ga.	  525	  (2008)	  (“When	  a	  zoning	  authority	  either	  grants	  or	  denies	  an	  application	  for	  
re-‐zoning,	  it	  acts	  in	  a	  legislative	  capacity”)	  	  

• Treating	  a	  rezoning	  decision	  as	  a	  true	  administrative	  hearing	  is	  procedurally	  
challenging.	  	  It	  would	  require	  presenting	  a	  full	  “trial”	  before	  a	  local	  government	  
body	  
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Basis	  for	  Our	  Interpretation	  of	  Diversified
• O.C.G.A.	  36-‐66-‐5(a)	  Local	  governments	  shall	  adopt	  policies	  and	  procedures	  which	  
govern	  calling	  and	  conducting	  hearings	  required	  by	  Code	  Section	  36-‐66-‐4,	  and	  
printed	  copies	  of	  such	  policies	  and	  procedures	  shall	  be	  available	  for	  distribution	  to	  
the	  general	  public.	  Such	  policies	  and	  procedures	  shall	  specify	  a	  minimum	  time	  
period	  at	  hearings	  on	  proposed	  zoning	  decisions	  for	  presentation	  of	  data,	  
evidence,	  and	  opinion	  by	  proponents	  of	  each	  zoning	  decision	  and	  an	  equal	  
minimum	  time	  period	  for	  presentation	  by	  opponents	  of	  each	  proposed	  zoning	  
decision,	  such	  minimum	  time	  period	  to	  be	  no	  less	  than	  ten	  minutes	  per	  side

Basis	  for	  Our	  Interpretation	  of	  Diversified
• Diversified does	  not	  contain	  an	  explicit	  statement	  that	  it	  is	  overturning	  
decades	  of	  authority	  – and,	  recently,	  when	  the	  Supreme	  Court	  has
overturned	  prior	  precedent,	  it	  has	  provided	  an	  extensive	  explanation	  for	  it’s	  
reasoning.	  	  See,	  e.g. Georgia	  Dept.	  of	  Natural	  Res.	  V.	  Center	  for	  Sustainable	  
Coast,	  Inc.,	  294	  Ga.	  593	  (2014)

• Kammerer	  Real	  Estate	  Holdings,	  LLC	  v.	  Forsyth	  County	  Board	  of	  
Commissioners,	  302	  Ga.	  284	  (2017)	  – decided	  only	  days	  before	  Diversified –
rejected certiorari	  as	  a	  means	  of	  reviewing	  a	  local	  zoning	  ordinance	  	  
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Kammerer	  Real	  Estate	  Holdings,	  LLC	  v.	  Forsyth	  
County	  Board	  of	  Commissioners,	  302	  Ga.	  284	  
(2017)
Kammerer	  also	  sought	  judicial	  review	  of	  the	  determination	  of	  the	  Board	  to	  leave	  the	  “open	  
space”	  zoning	  condition	  in	  place	  by	  writ	  of	  certiorari.	  The	  Board	  moved	  to	  dismiss	  this	  claim	  for	  
judicial	  review,	  but	  the	  trial	  court	  declined	  to	  dismiss	  it,	  reasoning	  that	  the	  Forsyth	  County	  
zoning	  ordinance	  provides	  specifically	  that	  the	  acts	  of	  the	  Board	  in	  connection	  with	  zoning	  
matters	  may	  be	  reviewed	  by	  writ	  of	  certiorari.	  Earlier	  this	  year,	  we	  held	  in	  City	  of	  Cumming	  v.	  
Flowers,	  300	  Ga.	  820,	  823–824	  (3),	  797	  S.E.2d	  846	  (2017),	  that	  the	  scope	  of	  review	  by	  writ	  of	  
certiorari	  is	  defined	  by	  state	  law,	  see	  O.C.G.A.	  § 5–4–1,	  and	  its	  scope	  cannot	  be	  enlarged	  by	  
local	  ordinance.	  That	  the	  zoning	  ordinance	  provides	  specifically	  for	  review	  by	  writ	  of	  certiorari	  
is	  immaterial,	  and	  the	  trial	  court	  refused	  upon	  an	  improper	  ground	  to	  dismiss	  the	  claim	  against	  
the	  Board	  for	  judicial	  review	  by	  writ	  of	  certiorari.	  Accordingly,	  we	  reverse	  the	  denial	  of	  the	  
motion	  to	  dismiss	  this	  claim.	  On	  remand,	  the	  trial	  court	  should	  reconsider	  the	  motion	  to	  
dismiss	  this	  claim	  in	  light	  of	  Flowers	  and	  O.C.G.A.	  § 5–4–1.

Kammerer	  Real	  Estate	  Holdings,	  LLC	  v.	  Forsyth	  Cty.	  Bd.	  of	  Commissioners,	  302	  Ga.	  284,	  286–87	  
(2017)

Kammerer	  Real	  Estate	  Holdings,	  LLC	  v.	  Forsyth	  
County	  Board	  of	  Commissioners,	  302	  Ga.	  284	  
(2017)
Kammerer	  also	  sought	  judicial	  review	  of	  the	  determination	  of	  the	  Board	  to	  leave	  the	  “open	  
space”	  zoning	  condition	  in	  place	  by	  writ	  of	  certiorari.	  The	  Board	  moved	  to	  dismiss	  this	  claim	  for	  
judicial	  review,	  but	  the	  trial	  court	  declined	  to	  dismiss	  it,	  reasoning	  that	  the	  *287	  Forsyth	  County	  
zoning	  ordinance	  **564	  provides	  specifically	  that	  the	  acts	  of	  the	  Board	  in	  connection	  with	  
zoning	  matters	  may	  be	  reviewed	  by	  writ	  of	  certiorari.	  Earlier	  this	  year,	  we	  held	  in	  City	  of	  
Cumming	  v.	  Flowers,	  300	  Ga.	  820,	  823–824	  (3),	  797	  S.E.2d	  846	  (2017),	  that	  the	  scope	  of	  review	  
by	  writ	  of	  certiorari	  is	  defined	  by	  state	  law,	  see	  O.C.G.A.	  § 5–4–1,	  and	  its	  scope	  cannot	  be	  
enlarged	  by	  local	  ordinance.	  That	  the	  zoning	  ordinance	  provides	  specifically	  for	  review	  by	  writ	  
of	  certiorari	  is	  immaterial,	  and	  the	  trial	  court	  refused	  upon	  an	  improper	  ground	  to	  dismiss	  the	  
claim	  against	  the	  Board	  for	  judicial	  review	  by	  writ	  of	  certiorari.	  Accordingly,	  we	  reverse	  the	  
denial	  of	  the	  motion	  to	  dismiss	  this	  claim.	  On	  remand,	  the	  trial	  court	  should	  reconsider	  the	  
motion	  to	  dismiss	  this	  claim	  in	  light	  of	  Flowers	  and	  O.C.G.A.	  § 5–4–1.

Kammerer	  Real	  Estate	  Holdings,	  LLC	  v.	  Forsyth	  Cty.	  Bd.	  of	  Commissioners,	  302	  Ga.	  284,	  286–87	  
(2017)

That the zoning ordinance provides specifically for review
by writ of certiorari is immaterial, and the trial court
refused upon an improper ground to dismiss the claim
against the Board for judicial review by writ of certiorari.
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Kammerer	  Real	  Estate	  Holdings,	  LLC	  v.	  Forsyth	  
County	  Board	  of	  Commissioners,	  302	  Ga.	  284	  
(2017)

So	  …	  the	  Supreme	  Court	  reviewed	  a	  local	  government’s	  
decision	  to	  deny	  a	  zoning	  condition	  amendment	  – where	  
the	  County’s	  zoning	  ordinance	  provided	  that	  certiorari	  was	  
the	  appropriate	  method	  of	  appellate	  review	  (to	  the	  
superior	  court)	  – and	  the	  Supreme	  Court	  categorically	  
rejected	  certiorari	  as	  an	  appropriate	  method	  of	  appellate	  
review…	  

Take	  Away
Review	  of	  a	  zoning	  decision	  is	  in	  a	  state	  of	  flux.	  	  Until	  there	  
is	  a	  clear court	  ruling	  on	  the	  issue,	  reasonable	  jurists	  will	  
debate	  it.	  	  I	  believe	  practitioners	  of	  good	  faith	  can	  
disagree	  as	  to	  whether	  Diversified means	  that	  zoning	  
hearings	  before	  the	  local	  zoning	  authority	  are	  
administrative	  or	  legislative	  – and,	  correspondingly,	  
whether	  the	  appeal	  to	  the	  trial	  court	  is	  de	  novo	  or	  ‘on	  the	  
record.’	  Proceed	  accordingly	  and	  with	  caution	  
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Ethics	  In	  Rezoning	  –
A	  Local	  Government’s	  
Perspective	  

Ethical	  Concerns	  Specific	  to	  an	  
Administrative	  Hearing
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Ethical	  Considerations	  for	  an	  
Administrative	  Proceeding
• In	  an	  administrative	  proceeding,	  county	  officials	  are	  acting	  in	  a	  
quasi-‐judicial	  capacity

• Implications?
◦ The	  hearing	  before	  the	  local	  body	  will	  set	  the	  record	  on	  review	  – and	  
should	  be	  approached	  by	  all	  parties	  with	  this	  in	  mind

◦ This	  may	  require	  the	  submission	  of	  more	  evidence,	  affidavits,	  or	  
testimony	  than	  rezoning	  hearings	  used	  to	  require

Ex	  Parte	  Communications	  in	  Zoning
• If Diversified altered	  the	  nature	  of	  a	  rezoning	  hearing	  – such	  that	  it	  is	  
truly	  a	  quasi-‐judicial	  administrative	  hearing,	  then	  ex	  parte	  
communications	  may	  be	  a	  concern
Ex	  parte	  communications	  are	  communications	  between	  the	  decision	  maker	  and	  an	  
interested	  party	  (which	  may be	  a	  member	  of	  the	  public	  or a	  party	  to	  the	  rezoning)	  
that	  take	  place	  off	  record	  and	  without	  all	  of	  the	  parties	  present

• Statutes,	  court	  rules,	  and	  case	  law	  may,	  in	  some	  circumstances,	  allow	  
for	  legitimate	  ex	  part	  communications.	  	  See Georgia	  Rules	  of	  
Professional	  Conduct,	  Part	  IV,	  Rule	  3.5

• However,	  the	  Georgia	  Courts	  have	  not	  had	  a	  chance	  to	  outline	  the	  
application	  of	  ex	  parte	  rules	  in	  rezoning	  cases
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Ex	  Parte	  Communications	  in	  Zoning
• Ex	  parte	  communications	  may	  lead	  to	  decisions	  based	  on	  off-‐record	  information

◦ This	  is	  a	  big problem	  if	  it	  proceeds	  to	  the	  Superior	  Court	  on	  certiorari	  review
◦ Ex	  parte	  communications	  may	  undermine	  fairness	  or	  cause	  bias,	  which	  cannot	  be	  
addressed	  as	  easily	  on	  certiorari	  review

• Ex	  parte	  communications	  can	  harm	  your	  client
◦ Ex	  parte	  communications	  may	  include	  your	  client’s	  neighbors	  calling	  their	  local	  officials.	  
◦ It	  may	  also	  be	  your	  client	  speaking	  with	  their	  local	  official,	  hoping	  for	  a	  more	  favorable	  
decision.	  	  Discourage	  this	  type	  of	  communication	  – even	  if	  it	  “works”,	  it	  may	  give	  the	  other	  
side	  grounds	  for	  reversing	  the	  decision	  on	  review.

• This	  is	  particularly	  concerning	  in	  the	  context	  of	  rezoning,	  as	  it	  was	  not	  
previously	  an	  issue.	  	  You	  may	  need	  to	  educate	  your	  client	  on	  this	  new,	  
potential	  facet	  of	  rezoning	  procedures

Ex	  Parte	  Communications	  in	  Zoning:	  
Lessons	  from	  Other	  Jurisdictions	  

• Buddington	  Park	  Condo.	  Ass'n	  v.	  Planning	  &	  Zoning	  Comm'n	  of	  City	  of	  Shelton,	  
125	  Conn.	  App.	  724,	  732,	  9	  A.3d	  426,	  432	  (2010),	  a	  property	  owner’s	  ex	  parte	  
communications	  with	  city	  planning	  and	  the	  zoning	  commission,	  after the	  public	  
hearing,	  prejudiced	  the	  property	  owner’s	  neighbors	  who	  opposed	  the	  
application

• Daniel	  v.	  Zoning	  Comm'n	  of	  City	  of	  Norwalk,	  35	  Conn.	  App.	  594,	  598,	  645	  A.2d	  
1022,	  1024	  (1994),	  concluding	  that	  ex	  parte	  communications	  were	  
presumptively	  prejudicial,	  even	  when	  the	  communications	  result	  in	  a	  
development	  plan	  that	  meets	  the	  prior	  objections	  of	  the	  plaintiffs

• LDMG	  Corp.	  v.	  Webster	  Cty.	  Bd.	  of	  Adjustment,	  674	  N.W.2d	  684	  (Iowa	  Ct.	  App.	  
2003), ex	  parte	  communications	  may	  require	  discovery,	  to	  determine	  the	  nature	  
and	  scope	  of	  the	  communications
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Zoning	  at	  the	  local	  level	  continues	  to	  
be	  legislative	  in	  character.
• If	  zoning	  is	  legislative,	  then	  concerns	  about	  ex	  parte	  communications	  are	  
nullified

• However,	  there	  can	  still	  be	  concerns	  over	  zoning	  lawyers	  OR	  advocates	  for	  
stakeholders	  having	  ‘unfair’	  access	  to	  decision	  makers

• I	  advise	  my	  clients	  (i.e.,	  Planning	  Commission,	  Board	  of	  Commissioners,	  City	  
Council)	  to	  (1)	  be	  aware	  of	  public	  perception;	  (2)	  be	  aware	  of	  objectivity	  and	  
due	  process	  concerns;	  (3)	  be	  ‘equal’	  in	  your	  willingness	  to	  meet;	  (4)	  if	  
meeting	  with	  outside	  groups	  or	  advocates	  makes	  you	  uncomfortable	  – then	  
don’t;	  and	  (5)	  do	  not	  commit	  yourself	  to	  positions	  outside	  the	  public	  
hearing/public	  meeting	  process

Ethical	  Concerns	  in	  Local	  
Government	  Generally
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Highlights	  of	  the	  Code	  of	  Ethics	  
O.C.G.A.	  § 45-‐‑10-‐‑1	  

• When	  interacting	  with	  county	  officials,	  they	  should	  adhere	  to	  the	  code	  of	  ethics	  found	  at	  
O.C.G.A.	  § 45-‐10-‐1

• Under	  that	  Code,	  your	  client	  should:
◦ Expect	  that	  local	  officials	  will	  uphold	  the	  law	  and	  will	  not	  make	  an	  “exception”	  
◦ Expect	  that	  an	  official	  will	  not	  “discriminate	  unfairly	  by	  dispensing	  [	  ]	  special	  favors	  or	  
privileges	  to	  anyone”

◦ Expect	  that	  an	  official	  will	  not	  accept	  favors	  or	  benefits	  that	  may	  influence	  a	  decision	  
◦ Not	  ask	  for	  (or	  rely	  on)	  private	  promises	  of	  any	  kind	  	  
―A	  government	  official	  cannot	  make	  a	  private	  promise	  that	  will	  bind	  the	  office	  or	  a	  public	  
duty

Ethics	  Generally:	  Conflicts	  of	  Interest
A	  local	  government	  official	  who	  knew	  or	  reasonably	  should	  have	  known	  he	  or	  she:

(1)	  Has	  a	  property	  interest	  in	  any	  real	  property	  affected	  by	  a	  rezoning	  action	  which	  that	  
official's	  local	  government	  will	  have	  the	  duty	  to	  consider;
(2)	  Has	  a	  financial	  interest	  in	  any	  business	  entity	  which	  has	  a	  property	  interest	  in	  any	  real	  
property	  affected	  by	  a	  rezoning	  action	  which	  that	  official's	  local	  government	  will	  have	  the	  
duty	  to	  consider;	  or
(3)	  Has	  a	  member	  of	  the	  family	  having	  any	  interest	  described	  in	  paragraph	  (1)	  or	  (2)	  of	  this	  
Code	  section

shall	  immediately	  disclose	  the	  nature	  and	  extent	  of	  such	  interest,	  in	  writing,	  to	  the	  governing	  
authority	  of	  the	  local	  government	  in	  which	  the	  local	  government	  official	  is	  a	  member.	  The	  local	  
government	  official	  who	  has	  an	  interest	  as	  defined	  in	  paragraph	  (1)	  or	  (2)	  of	  this	  Code	  section	  
shall	  disqualify	  himself	  from	  voting	  on	  the	  rezoning	  action.	  The	  disqualified	  local	  government	  
official	  shall	  not	  take	  any	  other	  action	  on	  behalf	  of	  himself	  or	  any	  other	  person	  to	  influence	  
action	  on	  the	  application	  for	  rezoning. The	  disclosures	  provided	  for	  in	  this	  Code	  section	  shall	  be	  
a	  public	  record	  and	  available	  for	  public	  inspection	  at	  any	  time	  during	  normal	  working	  hours.
Ga.	  Code	  Ann.	  § 36-‐67A-‐2	  (West)
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Ethics	  Generally:	  Examples	  of	  Conflicts	  
of	  Interest	  
• It	  is	  improper	  and	  illegal	  for	  a	  member	  of	  a	  municipal	  council	  to	  vote	  
upon	  any	  question	  brought	  before	  the	  council	  in	  which	  he	  is	  personally	  
interested.	  O.C.G.A.	  § 36-‐30-‐6

• Examples:
◦ A	  commissioner	  should	  not	  vote	  on	  a	  rezoning	  application	  involving	  a	  
relative	  

◦ A	  commissioner	  should	  not	  vote	  on	  a	  rezoning	  application	  for	  his	  next-‐
door	  neighbor	  

◦ A	  county	  should	  not	  decide	  on	  the	  location	  of	  a	  landfill,	  jail,	  or	  park,	  
based	  on	  where	  a	  Commissioner	  lives	  – the	  impact	  on	  the	  value	  of	  the	  
Commissioner’s	  property	  is	  not	  an	  appropriate	  inquiry	  

• Do	  not	  be	  surprised	  if	  a	  local	  official	  decides	  that	  they	  have	  a	  conflict	  of	  
interest

Conflicts	  in	  Your	  Control:	  Campaign	  
Contributions
• Campaign	  contributions	  are	  a	  major	  conflict	  of	  interest	  you
control.	  	  Make	  sure	  your	  client	  discloses	  accordingly

• O.C.G.A.	  § 36-‐67A-‐3.	  Campaign	  contributions	  made	  by	  applicant	  
for	  rezoning	  to	  local	  government	  official	  to	  be	  divulged:

(a)	  When	  any	  applicant	  for	  rezoning	  action	  has	  made,	  within	  
two	  years	  immediately	  preceding	  the	  filing	  of	  that	  applicant's	  
application	  for	  the	  rezoning	  action,	  campaign	  contributions	  
aggregating	  $250.00	  or	  more	  to	  a	  local	  government	  official	  
who	  will	  consider	  the	  application, it	  shall	  be	  the	  duty	  of	  the	  
applicant	  to	  file	  a	  disclosure	  report	  with	  the	  governing	  
authority	  of	  the	  respective	  local	  government
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Conflicts	  in	  Your	  Control:	  Campaign	  
Contributions
• Representing	  a	  neighbor,	  who	  opposes	  rezoning?	  	  
Opponents	  to	  a	  rezoning	  action	  must	  also	  divulge	  
campaign	  contributions.	  	  O.C.G.A.	  § 36-‐67A-‐3

• Disclosures	  must	  be	  made	  in	  advance	  – they	  “shall	  be	  
filed	  at	  least	  five	  calendar	  days	  prior	  to	  the	  first	  hearing	  
by	  the	  local	  government	  or	  any	  of	  its	  agencies	  on	  the	  
rezoning	  application.”	  O.C.G.A.	  § 36-‐67A-‐3

Ethics	  Generally:	  Failure	  to	  Make	  
Disclosures
Failing	  to	  disclose	  a	  known	  conflict	  can	  have	  serious	  
consequences:

• “Any	  person	  knowingly	  failing	  to	  comply	  with	  the	  
requirements	  of	  this	  chapter	  or	  violating	  the	  provisions	  
of	  this	  chapter	  shall	  be	  guilty	  of	  a	  misdemeanor.”	  	  
O.C.G.A.	  § 36-‐67A-‐4.
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Ethics	  Generally:	  Other	  Possible	  
Issues,	  in	  Brief
• Don’t	  give	  improper	  “gifts”	  to	  public	  officials	  or	  employees	  (See
O.C.G.A.	  § 16-‐10-‐2,	  outlining	  bribery)

• Local	  government	  officials	  are	  ultimately	  representing	  their	  
county/city	  and	  their	  constituents

• Your	  client’s	  neighbors	  may	  oppose	  the	  rezoning,	  and	  local	  
government	  officials	  can	  properly	  consider	  those	  objections	  if	  they	  
are	  presented	  correctly

Ethics	  Generally:	  Take	  Always
• Don’t	  seek,	  or	  rely	  on,	  a	  private	  promise	  from	  a	  local	  official
• Ask	  your	  client	  about	  any	  campaign	  contributions	  that	  he	  or	  she	  has	  made	  
to	  their	  local	  officials,	  and	  disclose	  if	  necessary

• Do	  not	  be	  surprised	  if	  a	  local	  official	  decides	  that	  he	  or	  she	  has	  a	  conflict	  in	  
a	  rezoning	  case,	  and	  steps	  aside

• If	  you	  think	  a	  local	  government	  employee	  may	  have	  a	  conflict	  of	  interest	  
that	  has	  not	  been	  disclosed,	  it	  may	  warrant	  an	  inquiry	  – though	  the	  official	  
may,	  in	  his	  or	  her	  discretion,	  determine	  that	  there	  is	  not	  an	  actual	  conflict	  
of	  interest

• Zealously	  represent	  your	  client	  – but	  be	  aware	  that	  a	  rezoning	  application	  
may	  be	  denied,	  and	  the	  denial	  is	  oftentimes	  legally	  (and	  ethically)	  proper
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Ethics	  in	  Action:	  
Examples	  in	  Case	  Law	  

Dick	  v.	  Williams,	  215	  Ga.	  App.	  629	  (1994)
• Holding:	  under	  a	  County	  Code	  of	  Ethics,	  a	  Commissioner	  should	  
not	  have	  participated	  in	  the	  decision	  on	  a	  rezoning	  application	  
when	  the	  applicants	  were	  represented	  by	  the	  commissioner’s	  
son’s	  law	  partner

• Take	  away?	  Ensure	  that	  a	  Commissioner	  is	  not	  improperly	  related	  
to	  you,	  your	  client,	  or	  another	  partner	  in	  your	  law	  firm
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Little	  v.	  City	  of	  Lawrenceville,	  272	  Ga.	  340	  
(2002)
• “The	  statute's	  specific	  requirements	  of	  disclosure	  and	  disqualification	  from	  
voting	  prevent	  the	  local	  official	  from	  taking	  certain	  actions	  in	  his	  public	  
capacity.	  Thus,	  under	  the	  rule	  of	  ejusdem	  generis,	  we	  hold	  that	  the	  
succeeding	  proscription	  of	  “any	  other	  action”	  in	  O.C.G.A.	  § 36–67A–2	  is	  
likewise	  limited	  to	  action	  carried	  out	  in	  the	  official's	  public	  capacity.	  All	  of	  the	  
steps	  taken	  by	  Burson	  to	  influence	  his	  rezoning	  application	  were	  of	  a	  type	  
normally	  and	  properly	  undertaken	  by	  any	  other	  private	  property	  owner	  and,	  
therefore,	  he	  did	  not	  violate	  the	  statute.	  His	  timely	  disclosure	  and	  recusal	  
fully	  protected	  the	  residents	  of	  the	  City.	  Tendler	  v.	  Thompson,	  256	  Ga.	  633,	  
634,	  352	  S.E.2d	  388	  (1987).”	  

• Take	  away:	  if	  a	  local	  official	  has	  a	  conflict	  of	  interest,	  and	  properly	  discloses	  it,	  
there	  are	  some	  circumstances	  where	  they	  may	  advocate	  against	  your	  client’s	  
rezoning	  application

Dunaway	  v.	  City	  of	  Marietta,	  251	  Ga.	  727,	  
729	  (1983)
• The	  conduct	  of	  the	  chairman	  of	  the	  planning	  commission,	  who	  was	  also	  a	  vice	  
president	  of	  the	  applicant	  corporation,	  is	  the	  basis	  of	  the	  allegation	  of	  fraud	  and	  
corruption.	  The	  trial	  court	  granted	  summary	  judgment	  to	  the	  appellees,	  finding	  that	  
any	  financial	  interest	  which	  the	  chairman	  had	  in	  the	  outcome	  of	  the	  decision	  was	  
too	  remote	  and	  speculative	  as	  to	  affect	  the	  validity	  of	  the	  zoning.	  The	  court	  further	  
found	  that	  under	  all	  the	  circumstances	  the	  evidence	  was	  insufficient	  to	  raise	  a	  
question	  of	  fraud	  and	  corruption.	  We	  cannot	  agree.	  Although	  the	  court	  found	  the	  
chairman's	  relationship	  to	  the	  applicant	  was	  disclosed	  to	  the	  council	  members	  with	  
whom	  he	  spoke,	  and	  although	  the	  chairman	  never	  voted	  on	  the	  application	  when	  it	  
was	  before	  the	  planning	  commission,	  the	  fact	  that	  he	  chaired	  the	  first	  planning	  
commission	  hearing	  on	  the	  application	  raises	  a	  factual	  issue	  of	  whether	  that	  conduct	  
tainted	  both	  that	  hearing	  and	  the	  subsequent	  hearing	  on	  the	  amended	  application.	  
We	  therefore	  reverse	  the	  trial	  court's	  grant	  of	  summary	  judgment	  on	  this	  issue	  
alone	  and	  remand	  the	  case	  for	  trial
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Dunaway	  v.	  City	  of	  Marietta,	  251	  Ga.	  727,	  
729	  (1983)
• The	  conduct	  of	  the	  chairman	  of	  the	  planning	  commission,	  who	  was	  also	  a	  vice	  
president	  of	  the	  applicant	  corporation,	  is	  the	  basis	  of	  the	  allegation	  of	  fraud	  and	  
corruption.	  The	  trial	  court	  granted	  summary	  judgment	  to	  the	  appellees,	  finding	  that	  
any	  financial	  interest	  which	  the	  chairman	  had	  in	  the	  outcome	  of	  the	  decision	  was	  
too	  remote	  and	  speculative	  as	  to	  affect	  the	  validity	  of	  the	  zoning.	  The	  court	  further	  
found	  that	  under	  all	  the	  circumstances	  the	  evidence	  was	  insufficient	  to	  raise	  a	  
question	  of	  fraud	  and	  corruption.	  We	  cannot	  agree.	  Although	  the	  court	  found	  the	  
chairman's	  relationship	  to	  the	  applicant	  was	  disclosed	  to	  the	  council	  members	  with	  
whom	  he	  spoke,	  and	  although	  the	  chairman	  never	  voted	  on	  the	  application	  when	  it	  
was	  before	  the	  planning	  commission,	  the	  fact	  that	  he	  chaired	  the	  first	  planning	  
commission	  hearing	  on	  the	  application	  raises	  a	  factual	  issue	  of	  whether	  that	  conduct	  
tainted	  both	  that	  hearing	  and	  the	  subsequent	  hearing	  on	  the	  amended	  application.	  
We	  therefore	  reverse	  the	  trial	  court's	  grant	  of	  summary	  judgment	  on	  this	  issue	  
alone	  and	  remand	  the	  case	  for	  trial

Although the court found the chairman's relationship to the
applicant was disclosed to the council members with whom he
spoke, and although the chairman never voted on the application
when it was before the planning commission, the fact that he
chaired the first planning commission hearing on the application
raises a factual issue of whether that conduct tainted both that
hearing and the subsequent hearing on the amended application.

Dunaway	  v.	  City	  of	  Marietta,	  251	  Ga.	  
727,	  729	  (1983)
Take	  away:	  a	  conflict	  of	  interest	  can	  ‘infect’	  a	  
proceeding	  – even	  after	  its	  been	  disclosed.	  	  
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Questions?
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PROPER AND IMPROPER REGULATION OF SIGNS 
AND CHALLENGES TO SIGN ORDINANCES 

 
I. INTRODUCTION 

Every expression is channeled through some type of medium – whether it’s a 

human voice, the written word, an electronic transmission, or a sign – in order to reach 

its audience.    The medium of expression is indispensable to the communication of the 

message and, as such, by restricting the method of expression, the government may 

exert a powerful influence on speech.  When such power is placed in the hands of 

government officials, obvious concerns are raised about the freedom of speech.  Because 

virtually all cities, counties, and states impose extensive restrictions on signs, a wide 

variety of legal disputes have arisen between sign owners or applicants for sign permits 

and governmental entities.  Georgia has seen more than its share of such litigation. 

II. UNITED STATES SUPREME COURT DECISIONS: LINMARK, METROMEDIA, 
TAXPAYERS FOR VINCENT, LADUE, AND REED. 

 
Five decisions from the Supreme Court have provided substantial guidance for 

proper sign regulation.  Unfortunately, these decisions have also left many “gray areas” 

that leave room for dispute about whether certain sign controls are permissible. 

In Linmark Associates, Inc. v. Township of Willingboro, 431 U.S. 85 (1977), the 

Court addressed the validity of an ordinance that prohibited homeowners from 

displaying “For Sale” or “Sold” signs.  While the Court recognized the importance of the 

township’s objective – promoting stable, racially integrated housing – the Court 

determined that the manner in which this objective was furthered violated the First 

Amendment.  Id. at 95.  The Court found that because the ordinance restricted the free 

flow of truthful information, it could not be allowed to stand.  Id. 
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In Metromedia Inc. v. City of San Diego, 453 U.S. 490 (1981), the Court 

acknowledged that billboards are used to convey commercial and noncommercial 

messages, and are “a venerable medium for expressing political, social and commercial 

ideas.”  Id. at 501-02.  The Court emphasized that each medium of expression presents 

unique problems, and thus needs to be analyzed separately.  Id. at 500-01. 

In Metromedia, the Court held that noncommercial messages cannot 

constitutionally be prohibited in places where commercial messages are allowed on the 

same signs. The Court found that the restriction could not directly advance the 

substantial government interest in aesthetics and traffic safety, where the same 

billboards, at the same location, are allowed to carry commercial messages.  Regulation 

therefore failed the third prong of the Central Hudson test.1  The Court concluded that 

“[t]he city does not explain how or why noncommercial billboards located in places 

where commercial billboards are permitted would be more threatening to safe driving or 

would detract more from the beauty of the city.”  Id. at 513.   

In Members of City Council v. Taxpayers for Vincent, 466 U.S. 789 (1984), the 

Court held that a city government could ban certain signs and postings on public rights-

of-way such as on telephone poles.  Nevertheless, the Court stated that “[w]hile the First 

Amendment does not guarantee the right to employ every conceivable method of 

communication at all times and in all places, [] a restriction on expressive activity may 

be invalid if the remaining modes of communication are inadequate.”  Id. at 812. 

                                                
1 In Central Hudson Gas & Electric Corp. v. Public Service Commission, 447 U.S. 557 
(1980), the Court enunciated a test for determining the validity of restrictions on 
commercial speech.  The government must have a substantial interest in doing so; the 
restriction must directly advance the interest; and the restrictions must not be overly 
broad.  Id. at 564-66.   

Chapter 3 
3 of 98



 

In City of Ladue v. Gilleo, 512 U.S. 43 (1994), the Court held that an ordinance 

that banned all residential signs other than those falling into 10 exemptions violated 

residents’ right to free speech.  Even though the city had a valid interest in enacting the 

ordinance – minimizing the visual clutter associated with signs – the Court found the 

ordinance unconstitutional because the city had “almost completely foreclosed a 

venerable means of communication that [was] both unique and important,” namely the 

use of signs to express political, religious, or personal messages.  Id. at 54.  The Court 

also voiced concern over the city’s use of exemptions, stating “[t]hey may diminish the 

credibility of the government’s rationale for restricting speech in the first place,” 

because the exemptions demonstrate that a city’s interest in allowing certain signs 

outweighs its otherwise stated esthetic interests.  Id. at 52.  

In Reed v. Town of Gilbert, 135 S. Ct. 2218 (2015), the Court held that a law is 

content-based if it “applies to particular speech because of the topic discussed or the 

idea or message expressed.  This commonsense meaning of the phrase ‘content based’ 

requires a court to consider whether a regulation of speech ‘on its face’ draws 

distinctions based on the message a speaker conveys.”  Id. at 2227 (citations omitted).  

The Court, in reviewing a town’s sign code, found that categories of signs such as 

“temporary directional signs,” “political signs,” and “ideological signs” were defined and 

regulated “entirely on the[ir] communicative content” and were thus content-based and 

subject to strict scrutiny.  Id. 

The Court also found that the government’s motives in adopting the law are 

irrelevant if the law regulates by content on its face.  Id. at 2228 (“Innocent motives do 

not eliminate the danger of censorship presented by a facially content-based statute, as 

future government officials may one day wield such statutes to suppress disfavored 
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speech”).  The Court noted that “a speech regulation targeted at specific subject matter 

is content-based even if it does not discriminate among viewpoints within that subject 

matter.”  Id. at 2230.  Ultimately, the Court held that the code could not survive strict 

scrutiny because, even if the town’s interests in traffic safety and aesthetics were 

considered compelling governmental interests, the code was “hopelessly 

underinclusive.”  Id. at 2231 (noting that signs bearing certain messages were “no 

greater an eyesore” than other types of signs, as well as the lack of evidence that signs 

bearing some messages are more detrimental to traffic safety than signs conveying 

favored content).  Thus, the Supreme Court has consistently moved toward a view that 

governmental restrictions on signs are subject to vigorous judicial review, an analysis 

which many codes currently on the books cannot withstand.   

III. GEORGIA SUPREME COURT DECISIONS.  
 

Georgia case law has established that the Georgia Constitution “provides even 

broader protection of speech than the first amendment.”  Statesboro Publ’g Co. v. City of 

Sylvania, 516 S.E.2d 296, 299 (Ga. 1999); State v. Miller, 398 S.E.2d 547, 550 (Ga. 

1990).  Two decisions in the case of Coffey v. Fayette County – in which a sign ordinance 

was challenged – are indicative.  See Coffey v. Fayette County, 631 S.E.2d 703 (Ga. 

2006) (“Coffey II”); Coffey v. Fayette County, 610 S.E.2d 41 (Ga. 2005) (“Coffey I”).   

According to the Georgia Supreme Court in Coffey I, the most important difference 

between Georgia and federal law in the realm of free speech is that the Georgia 

Constitution requires “a government to adopt the least restrictive means of achieving its 

goals.”  Coffey I, 610 S.E.2d at 42.  As such, the government must “draw its regulations 

to suppress no more speech than is necessary to achieve [its] goals.”  Id. (citing 

Statesboro Publ’g, 516 S.E.2d at 299).   
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Subsequently, in Coffey II, the Supreme Court held that in order to prove that 

this high threshold has been met, the government entity must present evidence 

supporting its regulations.  Coffey II, 631 S.E.2d at 704.  If such evidence were not 

required, courts would merely defer to a government’s unsubstantiated belief that its 

ordinance is the least restrictive means of achieving its goals, and “Georgia’s additional 

restrictions on limitations on free speech would be rendered meaningless.”  Id.  Thus, 

trial courts are instructed to review the ordinance and evidence closely to ensure the 

regulation is narrowly drawn to serve the municipality’s stated interests.  Id.2 

The Supreme Court’s decision in Galberaith v. Fulton County, 647 S.E.2d 24 (Ga. 

2007), offers further evidence of the Georgia courts’ zealous protection of speech rights.  

In Galberaith, the Georgia Supreme Court was disturbed by the sign ordinance’s 

presumption that all signs are illegal, subject to case-by-case exceptions.  647 S.E.2d at 

27-28.  The court noted that:  

Under the First Amendment, commercial speech . . . is presumptively 
legal, and not presumptively illegal as is the case under the Fulton County 
ordinance.  The First Amendment requires the government to decide on a 
case-by-case basis which categories of commercial speech should be 
banned so as to further specific and substantial governmental interests, 
and not, as the Fulton County ordinance does, [] ban all commercial 
speech outright and then provide which categories are worthy of being 
made legal.  Banning all signs, including all commercial signs, and then 
deciding on a case-by-case basis which ones will be permitted is the 
antithesis of the narrow tailoring required by the First Amendment, even 
in the context of commercial speech. 

    
Id.  Moreover, the court concluded that “the broad sweep and basis structure of the 

Fulton County ordinance, whereby all signs are presumed to be illegal and are then 
                                                
2 Ultimately there was a Coffee III, in which the Court of Appeals held that the adoption 
of an amended sign ordinance did not moot a claim for damages based on enforcement 
of the prior version of the ordinance.  656 S.E.2d 262, 264 (Ga. Ct. App. 2008).  Finally, 
after three appellate victories, the case was settled with billboards erected and legal fees 
paid by Fayette County. 
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permitted only on a case-by-case determination, does not comport with the First 

Amendment.”  Id.3  Thus, local governments should not impose any presumption that 

signs are prohibited unless expressly permitted. 

The Georgia Supreme Court’s emphasis on sign liberties extends back at least to 

1996 when the court explicitly recognized that distinguishing between “on-premise 

signs” and “off-premise signs” with regard to commercial and noncommercial 

advertising is unconstitutional under both the First Amendment and Article I, Section I, 

Paragraph V of the Georgia Constitution.  Union City Bd. of Zoning Appeals v. Justice 

Outdoor Displays, Inc., 467 S.E.2d 875, 879-880 (Ga. 1996).  The Union City court also 

explicitly dismissed the Eleventh Circuit’s rationale in Messer v. City of Douglasville, 

975 F.2d 1505 (11th Cir. 1992), that an on-premise/off-premise distinction is “viewpoint 

neutral” rather than content-based, stating “this rationale does not address the concerns 

expressed in Metromedia.”  Union City, 467 S.E.2d at 880.  Similarly, in Union City, the 

court held that prohibiting the display of noncommercial messages at locations where 

commercial messages are permitted, violates U.S. and Georgia Constitutions.  Id. at 879.  

Regarding restrictions on signs in residential districts, the court seized on the idea of the 

uniqueness of the medium (convenience and low price), and lack of a viable alternative 

to declare the restrictions unconstitutional.  Id. at 880-81.  For that proposition the 

Georgia Supreme Court relied on City of Ladue.  Furthermore, the durational 

restrictions on political signs were struck down as unconstitutional because the city had 

not shown that political signs create a greater traffic hazard or pose greater aesthetic 

concerns than other signs with greater or unlimited durational limitations.  Id. at 882.  
                                                
3 See also Fulton County v. Action Outdoor Adver., JV, 711 S.E.2d 682, 685 (Ga. 2011) 
(sign company obtained vested rights upon filing of proper applications) (discussed in 
greater detail in Part IV, infra). 
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Notably, the billboard company was allowed to raise all of these various problems in the 

local sign ordinance. 

In State v. Café Erotica, 507 S.E.2d 732 (Ga. 1998), the Supreme Court of Georgia 

struck down a section of the Outdoor Advertising Control Act which prohibited any off-

premises outdoor advertising of commercial establishments where nudity is exhibited.  

The court analyzed this restriction under the Central Hudson test, and found the 

restriction to be overbroad, because it was “not directed solely at provocative images, 

but [prohibited] even a worded sign advertising the location of a business.”  Id. at 735.  

In addition, the court went on to address the State’s interest in suppressing the speech 

at issue and concluded that an “absolute proscription against any form of off-site 

advertising impedes the free flow of information, and far exceeds the State’s legitimate 

interest.”  Id.  For this reason, a city-wide or county-wide ban on billboards would be 

unconstitutional in Georgia. 

The Georgia Court of Appeals recently provided guidance regarding the 

interpretation of ordinances and statutes regulating signs in Monumedia II, LLC v. 

Dep't of Transportation, 806 S.E.2d 215 (Ga. Ct. App. 2017).  There, the Court of 

Appeals reiterated that courts must afford the statutory text its plain and ordinary 

meaning.  Based on this principle, the court found that the Department of 

Transportation could not regulate an outward facing sign located inside the window of a 

building because Georgia’s Outdoor Advertising Act only applied to “outdoor” 

advertising and the subject sign was inside the building.  Id. at 218-19.  Further, the 

court likewise held that the City of Atlanta’s sign ordinance could not prevent the sign in 

question because the plain language of the ordinance made it clear that it did not apply 

to signs located inside a building.  Id. at 222-24. 
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Georgia’s trial courts have issued numerous decisions adopting very strong 

protections for free speech rights.  Three representative orders have been attached.  E.g., 

The Lamar Co., LLC v. City of College Park, Civ. Action No. 2013cv225619 (Fulton 

Super. Ct. 2015) (finding lengthy permitting delays violated Lamar’s First Amendment 

rights and scheduling trial on damages) (Appendix A hereto); SMD, LLP v. City of 

Roswell, Civ. Action No. E-65358 (Fulton Super. Ct., 1999) (striking entire ordinance), 

app. denied by Ga. Supreme Ct.4 (Appendix B hereto); SMD, LLP v. City of Chamblee, 

Civ. Action No. 97-13421-4 (DeKalb Super. Ct. 1999), app. dismissed by Ga. Supreme Ct. 

(same) (Appendix C hereto). 

IV. VESTED RIGHTS UNDER GEORGIA LAW.  

The Georgia Constitution forbids passage of retroactive laws which injuriously 

affect the “vested rights” of citizens.  E.g., Recycle & Recover, Inc. v. Georgia Bd. of 

Natural Resources, 466 S.E.2d 197, 198-99 (Ga. 1996); Fortson v. Weeks, 208 S.E.2d 68, 

76-77 (Ga. 1974).  The term “vested rights” has been held to mean “interests which it is 

proper for [the] state to recognize and protect and of which [the] individual cannot be 

deprived arbitrarily without injustice.”  Hayes v. Howell, 308 S.E.2d 170, 175 (Ga. 1983).  

Although a zoning ordinance confers no vested right by its mere existence, a property 

owner can avail themselves of the ordinance while it remains in existence.  Recycle & 

Recover, 466 S.E.2d at 198-99.  Thus, if an individual “becomes an actual applicant 

seeking to alter the use of his land, he has a vested right to consideration of his 

application under the statutory law then in existence.”  Id.; also Banks County v. 

Chambers of Ga., Inc., 444 S.E.2d 783, 785-86 (Ga. 1994); Inner Visions, Ltd. v. City of 
                                                
4 When an application for appeal is denied by the Georgia Supreme Court, the court has 
held that the trial court decision was correct.  O.S. Adver. Co. of Ga., Inc. v. Rubin, 482 
S.E.2d 295, 295-96 (Ga. 1997). 
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Smyrna, 400 S.E.2d 915, 916 (Ga. 1991); WMM Properties, Inc. v. Cobb County, 339 

S.E.2d 252, 254-55 (Ga. 1986); Gifford-Hill & Co., Inc. v. Harrison, 191 S.E.2d 85, 89-90 

(Ga. 1972). 

The rule that an application is governed solely by the law in effect at the time it is 

submitted has been routinely enforced in cases involving invalid sign ordinances.  For 

example, in Trinity Outdoor, LLC v. Oconee County, 2004 WL 5026733, at *1 (M.D. Ga. 

May 20, 2004), the District Court considered a case where a sign company was deprived 

of the right to submit sign applications based on a county moratorium.  While the 

litigation was pending, the county enacted a new ordinance.  After the court found the 

moratorium and all other regulations in effect at the time of application were 

unconstitutional, the plaintiff sought permission to post the signs.  Id. at *2-4.  After 

being informed that the county would not allow the signs based on the new sign 

regulations, the court permanently enjoined the county from: 

enforcing any existing ordinances or regulations to defeat [the company’s] 
attempt to erect the nine signs subject to this litigation and ORDERS that 
Oconee County officials issue the necessary permits to Trinity for the signs 
and otherwise certify that Trinity’s signs can be lawfully posted. 
 

Id. at *6-7.  In so holding, the court specifically noted that Trinity had “a vested right in 

the sign permits for which it originally attempted to apply.”  Id. at *6; also Trinity 

Outdoor, LLC v. Forsyth County, No. 2:01-cv-172-WCO (N.D. Ga. Sept. 5, 2002) 

(Appendix D hereto).          

The Georgia Supreme Court’s recent decision in Fulton County v. Action Outdoor 

Advertising, JV, 711 S.E.2d 682, 685 (Ga. 2011), provides further guidance regarding the 

application of Georgia law on vested rights to sign ordinance cases.  In Action Outdoor, 

the Georgia Supreme Court reviewed the trial court’s order granting summary judgment 
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in favor of four sign companies, which found they had a vested right to erect their 

billboards and ordered that they be allowed to erect the billboards instanter.  Id. at 684.  

At the time the trial court entered its order, “the cities of Sandy Springs, Milton, and 

Johns Creek had been formed and new land annexed into the city of Alpharetta.”  Id.  As 

a result of these developments, Fulton County claimed it no longer had jurisdiction to 

issue permits to the sign companies for locations that were now within these cities, and 

the cities – after being allowed to intervene – disputed their obligation to permit the 

billboards.  Id. 

Since the Georgia Supreme Court had previously found that the Fulton County 

Sign Ordinance was invalid in Galberaith, the court concluded  

in the absence of any valid Fulton County sign ordinance, there was no 
valid restriction on the construction of signs in Fulton County at the time 
the sign companies' applications were filed, and the sign companies 
obtained vested rights upon filing of proper applications. 
 

Id. at 685.  According to the Supreme Court, the subsequent incorporation of a new 

municipality could not defeat the sign companies’ vested right to the signs.  Such a 

defense, which arose after the sign companies’ rights vested, could not be retroactively 

applied.  Id. at 686 (citing Hayes v. Howell, 380 S.E.2d 170, 175 (Ga. 1983)). 

V.   ELEVENTH CIRCUIT COURT OF APPEALS DECISIONS.  

 Depending upon the panel selected to consider the case, the Eleventh Circuit 

Court of Appeals has issued some of the nation’s most favorable decisions for sign 

applicants and some of the least favorable.  Decisions supporting sign owners or sign 

applicants include: KH Outdoor, LLC v. Fulton County, 433 F. App’x. 775 (11th Cir. July 

06, 2011); KH Outdoor, LLC v. City of Trussville, 465 F.3d 1256 (11th Cir. 2006); KH 

Outdoor, LLC v. City of Trussville, 458 F.3d 1261 (11th Cir. 2006); Beaulieu v. City of 
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Alabaster, 454 F.3d 1219, 1233-34 (11th Cir. 2006); Tinsley Media, LLC v. Pickens 

County, 2006 WL 2917561 (11th Cir. Oct. 12, 2006) Solantic, LLC v. City of Neptune 

Beach, 410 F.3d 1250 (11th Cir. 2005); Crown Media, LLC v. Gwinnett County, 380 F.3d 

1317 (11th Cir. 2004); Café Erotica of Florida, Inc. v. St. Johns County, 360 F.3d 1274, 

1285 (11th Cir. 2004); Dimmitt v. City of Clearwater, 985 F.2d 1565, 1572 (11th Cir. 1993); 

National Adver. Co. v. City of Fort Lauderdale, 934 F.2d 283, 285 (11th Cir. 1991); 

Solomon v. City of Gainesville, 763 F.2d 1212, 1214 (11th Cir. 1985).  Decisions generally 

unfavorable for sign owners or applicants include: Maverick Media Group, Inc. v. 

Hillsborough County, 528 F.3d 817 (11th Cir. 2008); Lockridge v. City of Oldsmar, 273 F. 

App’x. 786 (11th Cir. Apr. 7, 2008); KH Outdoor, LLC v. Clay County, 482 F.3d 1299 (11th 

Cir. 2007); Tanner Adver. Group, LLC v. Fayette County, 451 F.3d 777 (11th Cir. 2006); 

Coral Springs Street Sys., Inc. v. City of Sunrise, 371 F.3d 1320, 1343-46 (11th Cir. 2004); 

Granite State Outdoor Adver., Inc. v. City of Clearwater, 351 F.3d 1112 (11th Cir. 2003); 

Granite State Outdoor Adver., Inc. v. City of St. Petersburg, 348 F.3d 1278, 1280 (11th 

Cir. 2003); Messer v. City of Douglasville, 975 F.2d 1505 (11th Cir. 1992).  The Circuit 

Court’s schizophrenia is much less important in Georgia than in Florida or Alabama 

because the Georgia Supreme Court has been much more favorable to sign company 

plaintiffs based upon the Georgia Constitution.  These Georgia decisions based on 

Georgia’s Constitution are, of course, binding in state or federal court.  E.g., U.S. Steel, 

LLC, v. Tieco, Inc., 261 F.3d 1275, 1288 (11th Cir. 2001) (federal court is bound to decide 

state claims the way it appears the state’s highest court would); High Ol’ Times, Inc. v. 

Busbee, 673 F.2d 1225 (11th Cir. 1982) (it is “solely within the province of state courts to 

authoritatively construe” state constitutional and statutory law).  As such, federal courts 

must either enforce Georgia’s stronger speech protections or allow such claims to 
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proceed in state court.  Tinsley Media, 2006 WL 2917561, at *5; CAMP Legal Defense 

Fund, Inc. v. City of Atlanta, 451 F.3d 1257, 1280 (11th Cir. 2006) (evaluating whether 

ordinance was a prior restraint under both federal and state law). 

For example, whereas in Florida federal courts might find that a content-neutral 

sign ordinance (a rarity indeed) need not include procedural safeguards such as time 

limits on sign permitting and appeals processes, Granite State Outdoor Adver., Inc. v. 

City of St. Petersburg, 348 F.3d 1278, 1280 (11th Cir. 2003), in Georgia even content-

neutral speech permit schemes must include strict time limits.  In its Bo Fancy 

Productions, Inc. v. Rabun County Bd. of Commissioners, 478 S.E.2d 373, 375-76 (Ga. 

1996), decision, the Georgia Supreme Court considered an unquestionably content-

neutral law limiting mass gatherings.  Although the law required a permit before such a 

gathering it “provide[d] no time limit within which DHR must act upon the permit 

application.”  Id.  The court first had to consider the plaintiff’s standing to challenge the 

permit requirement because the plaintiff had never even applied for a permit.  Id. at 

375-76.  The court held that the plaintiffs “clearly have met the more relaxed standard of 

‘standing’ applicable to a First Amendment challenge of an allegedly over-broad 

statute.”  Id. at 376.  The court went on to invalidate the law in its entirety because it 

failed to impose time limits on the permit process.  Id. at 376-77. 

VI. DAMAGES AND FEES. 

A city or county’s liability for the enforcement of an unconstitutional sign 

ordinance is mandated by 42 U.S.C. § 1983, which states that any person that: 

subjects, or causes to be subjected, any citizen of the United States or other 
person within the jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, or other 
proper proceeding for redress. 
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42 U.S.C. § 1983.  In Monell v. Department of Social Services, 436 U.S. 658, 690-91 

(1978), the United States Supreme Court held that the term “person” includes a local 

government.  See also McDowell v. Brown, 392 F.3d 1283, 1289 (11th Cir. 2004) (holding 

that counties are “persons” within the scope of Section 1983 and are subject to liability 

for damages).   

In Georgia sign companies can recover damages for lost profits so long as the 

evidence of damages is not “too uncertain, speculative, and remote, to permit recovery.”  

SMD, L.L.P. v. City of Roswell, 555 S.E.2d 813, 816 (Ga. Ct. App. 1998).  In SMD, lost 

profits were not allowed because the sign company had “never actually erected or 

operated a single billboard,” but instead had only sold the permits it had received to 

other sign companies.  Id.  Experienced sign operators can pursue lost profits.  Also, 

they can pursue general damages or damages based on proven losses.  Jury Verdict in 

Case No. 1:03-cv-01855-HTW (N.D. Ga.) (awarding $4 million in general damages) 

(Appendix E hereto); Action Outdoor Adver., JV v. Fulton County, Civil Action No. 

2005-CV-109777 (Fulton Super. Ct. 2010) (holding filing of lawsuit within 12 months 

satisfied ante-litem requirement and setting trial on damages) (Appendix F hereto). 

Three trials are known to have occurred in Georgia over losses based on the 

enforcement of unconstitutional sign codes.  Subsequent to the Georgia Supreme 

Court’s decision in Fulton County v. Action Outdoor Advertising, JV, 711 S.E.2d 682, 

685 (2011), two cases against the County brought by KH Outdoor, LLC proceeded to 

trial on the issue of damages resulting from the wrongful denial of two different sets of 

sign applications.  Following a four-day jury trial in Fulton County Superior Court on 

damages, KH Outdoor was awarded $1.25 million in damages on May 24, 2012.  See 
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Jury Verdict Form in Civ. Action No. 2005CV109777 (Fulton Super. Ct.) (Appendix G 

hereto).  In a separate jury trial in the United States District Court for the Northern 

District of Georgia in August of 2012, a jury awarded KH Outdoor an additional $3.97 

million in damages.  See Jury Verdict Form in Case No. 1:03-cv-01855-HTW (N.D. Ga.) 

(Appendix E hereto).5  In 2004, Trinity Outdoor was awarded nine permits and damages 

for several months of delay in receiving sign permits after trial in the Middle District of 

Georgia.  Trinity Outdoor, 2004 WL 5026733, at *3-4.  Numerous other cases have 

settled for such amounts in advance of trial. 

A prevailing plaintiff in an action under Section 1983 is also entitled to an award 

of attorneys’ fees.  See 42 U.S.C. § 1988(b) (“the court, in its discretion, may allow the 

prevailing party, other than the United States, a reasonable attorney’s fee as part of the 

costs . . . .”).  Section 1988 requires a two-part inquiry: (i) whether a party seeking fees is 

a “prevailing party” and (ii) if so, what constitutes a reasonable fee award.  E.g., Farrar v. 

Hobby, 506 U.S. 103, 114 (1992).  Fees should be awarded to prevailing plaintiffs unless 

special circumstances would render an award unjust.  E.g., Solomon v. City of 

Gainesville, 796 F.2d 1464, 1466 (11th Cir. 1986); Yule v. Jones, 766 F. Supp. 2d 1333, 

1340 (N.D. Ga. 2010).  Thus, governments can face substantial financial exposure from 

legal fees alone.  For example, the Northern District of Georgia awarded KH Outdoor 

$477,156.78 in attorneys’ fees and costs in August 2012.  See Fee Judgment in Case No. 

1:03-cv-01855-HTW (N.D. Ga.) (Appendix H hereto).  In a related case, the Superior 

                                                
5 This verdict was initially vacated by the Eleventh Circuit and remanded for an 
examination of the sign company’s standing.  See KH Outdoor, LLC v. Fulton County, 
587 F. App’x 608, 613 (11th Cir. 2014).  On remand, the district court found that the sign 
company had standing to raise its claims.  See KH Outdoor, LLC v. Fulton County, 2015 
WL 13621714, at *7 (N.D. Ga. May 28, 2015).  The case was ultimately settled. 
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Court awarded another $450,000.00.  KH Outdoor, LLC v. Fulton County, Civ. Action 

No. 2005CV109777 (Fulton Super. Ct.). 

VII. LESSONS FOR SIGN ORDINANCE DRAFTING. 

 A. Avoid content-based categorization of signs.  Do not define or regulate 

signs as “political signs,” “public interest signs,” “church signs,” “real estate signs,” and 

the like.  Do not place restrictions on what type of content can be displayed on off-

premise signs.  E.g., Roma Outdoor Creations, Inc. v. City of Cumming, 599 F. Supp. 2d 

1332, 1345-46 (N.D. Ga. 2009) (finding ordinance that limited content of signs to 

advertisements for “lodging, gas, food, [and] camping,” and areas of scenic beauty, 

public attractions “including historic, natural[,] scientific[,] or recreational amenities” 

was impermissibly content-based); Action Outdoor Adver. II, LLC v. Lumpkin County, 

543 F. Supp. 2d 1334, 1346-47 (N.D. Ga. 2008) (same). 

 B. Don’t leave any discretion to government officials.  The determination of 

whether to permit a sign should be made by reference to objective criteria only.  E.g., 

Café Erotica of Fla., Inc. v. St. Johns County, 360 F.3d 1274, 1282 (11th Cir. 2004) 

(reiterating that “[p]rior restraints must . . . avoid [placing] ‘unbridled discretion’ in the 

hands of a government official”); The Lamar Co. v. City of Marietta, 538 F. Supp. 2d 

1366, 1373-74 (N.D. Ga. 2008) (use of term “may” gave city officials total control over 

whether to require a permit). 

 C. Guarantee procedural safeguards.  Impose a maximum 30-day time limit 

on the processing of sign applications and a 45-day time limit for ruling on any 

administrative appeals.  Failure to include specific time-limits for processing of 

applications will result in a sign ordinance being invalidated on the basis that it is an 

improper prior restraint on speech.  E.g., Roma Outdoor Creations, 599 F. Supp. 2d at 
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1346; City of Marietta, 538 F. Supp. 2d at 1374-75.  Where time limits are ignored, 

courts will order sign permits issued.  E.g., Tinsley Media, Inc. v. City of Woodstock, 

Civil Action No. 06-CV-2785 (Cherokee Super. Ct. 2009) (ordering issuance of permits 

“[b]ecause the City failed to timely issue a written denial of the applications”) (Appendix 

I hereto). 

 D. Provide a statement of purpose.  Start the sign ordinance by stating what 

interests it serves.  Central Hudson dictates that the government must have a substantial 

interest in doing so; the restriction must directly advance the interest; and the 

restrictions must not be overly broad.  447 U.S. at 564-66.  Numerous courts have held 

that a statement of purpose is essential to a sign ordinance.  E.g., Tinsley Media, 2006 

WL 2917561, at *5; also Dills v. City of Marietta, 674 F.2d 1377, 1381 (11th Cir. 1982); 

Adams Outdoor v. Fulton County, 738 F. Supp. 1431 (N.D. Ga. 1990); Rhodes v. 

Gwinnett County, 557 F. Supp. 30 (N.D. Ga. 1982). 

 E. Base the ordinance on a report from planning staffers or outside 

consultants.  A report generally supporting the regulations and finding that the 

regulations will directly serve the stated interests should be prepared and circulated to 

the governing body.  Even though in Metromedia the substantial governmental interest 

prong was easily satisfied by reference to aesthetics and traffic safety, cases have 

subsequently required a showing that the speech restriction directly advances the stated 

interests.  E.g., Edenfield v. Fane, 507 U.S. 761 (1993) (interest has to be advanced in a 

“direct and material way”; mere “speculation or conjecture” is not enough); City of 

Cincinnati v. Discovery Network, 507 U.S. 410 (1993) (newsracks not containing 

commercial handbills no less aesthetically displeasing than those that do contain them); 
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Greater New Orleans Broadcasting Ass’n v. United States, 527 U.S. 173 (1999) (ban “too 

pierced with exemptions and inconsistencies” to directly advance the regulatory goal).   

 F. Leave open fundamental methods of speech.  The Ladue and Union City 

decisions make clear that government bans on yard signs, flags, banners, or other basic 

media of speech – those that are easily and cheaply available to the average citizen – will 

not be tolerated. 

 G. Avoid the removal or amortization of nonconforming signs.  Although 

provisions requiring the removal of signs are rarely enforced, they are often “on the 

books.”  Such provisions violate Georgia’s statutes and constitution whether they require 

a phased removal over a period of years, Lamar Advertising v. City of Albany, 390 

S.E.2d 216 (Ga. 1990), or removal when a nonconforming sign is damaged or destroyed.   

State v. Hartrampf, 544 S.E.2d 130 (Ga. 2001); Outdoor Sys., Inc. v. Cobb County, 555 

S.E.2d 689 (Ga. 2001); O.C.G.A. § 32-6-83.  In Lamar Advertising the court invalidated 

the entire Albany sign ordinance because it found that “enforcement of the removal 

provision of the ordinance will result in the destruction of a substantial part of a lawful 

enterprise, it effects a taking of private property without just and adequate 

compensation.”  390 S.E.2d at 217. 

H. Keep it simple.  Micromanaging signs based upon numerous content-

based categories and favored groups (e.g., churches, fraternal organizations, Chamber of 

Commerce) is a recipe for a lawsuit.  It is better to develop an appropriate set of physical 

characteristics, based upon the zoning district, size of parcel, frontage, number of 

occupants, etc. to be applied to all signs regardless of message or applicant.  For 

example, all parcels less than one acre in the C-1 zone could be allowed up to 200 square 

feet of aggregate signage with no single sign exceeding 150 square feet and no 
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freestanding signs taller than 25 feet.  There is no need to favor signs with certain 

content or posted by certain parties. 

I. Comply with the Zoning Procedures Law.  Properly advertise your plans to 

consider and pass a new sign ordinance, allow discussion and comments at a public 

hearing, and discuss it at an open and properly-noticed meeting.  Failure to do so will 

result in the ordinance being invalidated.  E.g., City of Walnut Grove v. Questco, Ltd., 

564 S.E.2d 445, 447 (Ga. 2002) (affirming trial court finding that the ordinance was not 

enacted in accordance with the ZPL and therefore invalid and ordering the City to issue 

the necessary sign permits); Allison Outdoor Advertising, LP v. City of Blairsville, Civil 

Action No. 11-CV-487-MM (Union Super. Ct. 2012) (Appendix J hereto).  The only type 

of sign restriction these requirements do not apply to is a limited moratorium of short 

duration.  City of Roswell v. Outdoor Sys., Inc., 549 S.E.2d 90, 91 (Ga. 2001) (temporary 

moratorium not subject to ZPL requirements). 

J. Avoid Excessive Permitting Fees.   The United States Supreme Court has 

established that a municipality may not profit from the imposition of fees on the 

exercise of First Amendment rights.  See Cox v. New Hampshire, 312 U.S. 569, 577 

(1941); Murdock v. Pennsylvania, 319 U.S. 105, 113-14 (1943).  Thus, while a state or 

municipality may charge permitting fees for signs, such fees may be no higher than the 

amount needed to cover the administrative costs associated with the review of the 

application and issuance of the permit.  Any permit fee which has the effect of 

generating excess revenue, rather than reimbursing the local government for its costs of 

ensuring compliance with local regulations, is an impermissible tax on speech. 

Courts have also held that local governments bear the burden of affirmatively 

demonstrating that a permit fee is related to the specific costs incurred in processing the 
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application.  See Joelner v. Village of Washington Park, 378 F.3d 613, 626 (7th Cir. 

2004); Sentinel Communications Co. v. Watts, 936 F.2d 1189, 1205-06 (11th Cir. 1991).  

Therefore, in order for justify a large permitting fee for a billboard, the local government 

must have evidence that the expenses it incurs in handling the application equal the 

amount charged. 

In Covenant Media of Illinois, LLC v. City of Des Plaines, 2005 WL 2277313, at *5 

(N.D. Ill. Sept. 15, 2005), for example, the court stopped the city from continuing to 

collect a $15,000 billboard licensing fee that was being required in addition to a $500 

permit fee.  The court found that “the City offered no evidence as to its costs in enforcing 

its permitting regulation and merely asserted that its billboard licensing fee is 

reasonably related to its interests of promoting safety and the welfare of citizens and in 

regulating the competing uses of public forums.”  Excessive amounts like $15,000 seem 

like a “no brainer” when it comes to permitting fees, but even amounts that would seem 

nominal in nature can be invalidated if a municipality cannot justify the fee.  E.g., South 

Suburban Housing Ctr. v. South Suburban Bd. of Realtors, 935 F.2d 868, 898 (7th Cir. 

1991) (finding that a $60 fee imposed to display a “for sale” sign in the city was 

unconstitutional because “the City failed to present any specific evidence of dollar 

figures reflecting either the revenue it generated from its sign permit fees or its costs in 

administering its sign regulations”).  

VIII. ZONING PROCEDURES LAW ISSUES. 

 In addition to constitutional arguments, unsuccessful sign applicants in Georgia 

have also raised statutory bases to invalidate sign codes.  Georgia’s Zoning Procedures 

Law, O.C.G.A. §§ 36-66-1 et. seq., does apply to nearly all sign ordinances.  City of 

Walnut Grove v. Questco, Ltd., 564 S.E.2d 445, 446-47 (Ga. 2002).  As such, before any 
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such ordinance can be passed into law, it must be properly advertised and considered at 

a public hearing.  If such measures were not adhered to, then the sign ordinance will be 

found null and void.  E.g., Allison Outdoor Adver., LP v. City of Blairsville, Civ. Action 

No. 11-CV-487-MM (Union Super. Ct., 2012), app. denied by Ga. Supreme Ct. (Appendix 

J); Southern Outdoor, LLC v. City of Conyers, Civil Action No. 2004-CV-2276N 

(Rockdale Super. Ct. 2005).  The only exception to this rule has been for a temporary 

and limited moratorium on signs.  City of Roswell v. Outdoor Sys., Inc., 549 S.E.2d 90 

(Ga. 2001).  Because the temporary moratorium was “limited in scope to [signs] 

exceeding a specific size, and enacted in response to a court order invalidating existing 

sign regulations” the Supreme Court decided it was not a zoning decision, and therefore 

the notice requirement under Zoning Procedures Law does not apply to it.  Id. at 91.  

Moratoria that impact signs, however, must still comply with other constitutional 

mandates.  Trinity Outdoor, LLC v. Oconee County, 2003 WL 25301942, *6-9 (M.D. Ga. 

May 21, 2003) (striking down sign moratorium in its entirety); see also D’Ambra v. City 

of Providence, 21 F. Supp. 2d 106, 113-14 (D.C.R.I. 1998).   

IX. DIGITAL TECHNOLOGY AND SIGN ORDINANCES. 

The advent of high-quality and reasonably-priced digital LED displays has 

revolutionized the sign and billboard industry.  However, many sign ordinances, written 

well before the digital revolution, simply do not apply to electronic signs or billboards.  

Indeed, many local governments are still determining how best to accommodate these 

displays.  

Nonconforming Billboards.  When existing billboards do not comply with 

new sign ordinances, these structures are “grandfathered in” as “nonconforming” 

signs.  Owners of nonconforming billboards may run into legal issues when converting 
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such signs to digital.  Given the many benefits of digital – Amber Alerts, public safety 

and community event announcements, worker safety, upscale appearance, no 

petroleum-based vinyl, etc. – most cities and counties have been amenable to upgrades.  

Thus, even when codes do not clearly allow digital conversions, sign companies have 

successfully worked with permitting officials to properly interpret codes or update them 

accordingly.  In limited instances, however, localities have objected to LEDs. 

In Clear Channel Outdoor, Inc. v. City of Roswell, Civ. Action No. 2009CV165705 

(Fulton Super. Ct. 2009), the court dealt with the city’s attempt to prevent the 

conversion of an existing nonconforming billboard to an LED display.  Clear Channel 

applied for, and was issued, a permit allowing it to convert its existing billboard to an 

LED display.  See Appendix K at 1-2.  During the conversion to an LED display, the sign 

company temporarily removed the head of the sign from the pole in order to convert one 

face on the existing head to an LED display.  Id. at 2.  While Clear Channel was 

modifying the head of the sign to allow for the conversion to an LED display, the city 

issued a stop work order on the basis that “structural repairs” were being made to the 

sign and ordered Clear Channel to remove the entire sign.  Id. at 2-3. 

The court held that the work being done in connection with the conversion was 

not a “structural repair,” but rather work done in connection with the permits issued by 

the City.  Id. at 4.  In addition, the court found that Clear Channel’s method of 

accomplishing the conversion – removing the head and then placing it back on the 

existing pole – was not prohibited by the nonconforming sign provisions of the City’s 

sign ordinance, which allowed for the substitution or interchange of “dismountable” 

materials.  Id. at 5-6.  Therefore, the court reinstated the permit in question and allowed 

the LED conversion to proceed.  Id. at 6.   
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In other situations, however, the conversion of a standard nonconforming 

billboard to a digital display may trigger rules limiting modifications to nonconforming 

signs.  Compare Adams Outdoor Adver. v. Virginia Beach, 645 S.E.2d 271, 272, 274-75 

(Va. 2007) (finding that conversion of a nonconforming billboard to an electronic 

billboard, violated an ordinance barring nonconforming signs from being “enlarged” 

because the new face enlarged the billboard in both dimension and weight), with Lamar 

Adver. v. Boardman Twp. Bd. of Zoning Appeals, 2009 WL 4895267, at *1, *7 (Ohio Ct. 

App. Dec. 3, 2009) (finding that converting a nonconforming “traditional billboard to a 

multiple-message digital board” did not violate a local ordinance prohibiting “a 

structural increase of 25% of the cubical contents” of nonconforming signs since “any 

structural change in the addition of the digital screen did not exceed the 25% limit”).  

 Applying Old Laws to New Signs.  Courts have also struggled to apply rules 

written for traditional billboards to LEDs.  The resulting confusion has worked both for 

and against the interests of billboard owners.  For instance, the Kentucky Court of 

Appeals held that regulations prohibiting billboards from “displaying more than two 

messages per direction of travel” did not apply to LED displays that cycled through 

individual ads.  These rules were clearly not “intended or envisioned to control LED 

advertising” of this nature.  Consequently, “[t]o regulate such advertising, specific 

statutory or regulatory law is needed.”  Lamar Advantage GP Co. v. Dept. of 

Highways, 2012 WL 3136785, *5-7 (Ky. Ct. App. Aug. 3, 2012).  In contrast, the Arizona 

Court of Appeals found that an LED billboard violated an Arizona statute prohibiting 

“intermittent lighting” since “the combination of lights used to display various images 

on the [LED] board change[d] at periodic intervals.”  Scenic Ariz. v. City of Phoenix Bd. 

of Adjustment, 268 P.3d 370, 377-78 (Ariz. Ct. App. 2011).  Cities and counties that have 
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not yet updated their sign codes to regulate digital displays should do so promptly.  

Reasonable regulations, such as spacing limits and brightness controls, can be imposed 

but a ban on digital signage would be highly suspect under Georgia law. 

 Prohibiting Digital Billboards. Some counties and municipalities have 

elected to ban digital billboards.  Such an approach, according to the Supreme Court of 

New Jersey, is unconstitutional.  E.g., E & J Equities, LLC v. Bd. of Adjustment of the 

Twp. of Franklin, 146 A.3d 623 (N.J. 2016).  There, the court held that the township 

ordinance, which permitted static billboards to be installed in zoning district proximate 

to interstate highway but prohibited digital billboards anywhere in the township was 

unconstitutional, because there was nothing in the record to establish that a digital 

billboard was less aesthetically palatable than a static so as to justify the prohibition on 

that method of communication.  Id. at 641-44; but see Geft Outdoor LLC v. Consol. City 

of Indianapolis & County of Marion, 187 F. Supp. 3d 1002, 1020 (S.D. Ind. 2016) 

(upholding city’s ban on digital billboards).  Under Georgia’s much stronger protections 

of speech rights, including the Coffee decisions detailed above, it must be assumed that 

a ban on LED signs or billboards would be invalidated in court.  

X.   APPEALING PERMIT DENIALS TO ADMINISTRATIVE BOARDS. 

When a local government denies your client’s sign permit application, an appeal 

of that denial to the city or county administrative board is likely your next step.   

A. Issues Before The Administrative Board. 

When filing an appeal to the city or county administrative board, attorneys 

should be mindful of the following issues: 
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1. File A Timely Appeal.  

 One might assume that an applicant has 30 days to file an appeal from the denial 

of a sign permit application, but that is often not the case.  Deadlines for appeals to the 

administrative board are sometimes shortened to 10 or 15 days from the date of denial.  

Appeal windows as short as five business days have been seen in some cities and 

counties.  These shortened appeal deadlines are often a trap for the unwary. 

2. Exhaust Administrative Remedies. 

Filing an appeal to the city or county administrative board is generally a 

prerequisite to filing a suit if the challenge is to the ordinance as applied to the 

applicant’s permit application.  Village Ctrs., Inc. v. DeKalb County, 281 S.E.2d 522, 523 

(Ga. 1981).  The traditional suit is where an applicant submits a permit application, the 

request is denied, and suit is brought.  The rationale for this requirement is the 

exhaustion of remedies.  Generally speaking, courts will not intervene if a legal remedy 

is available.  The courts have said that filing an application first allows the local 

governing body the opportunity to fix the problem before suit is brought.  O.S. Adver. 

Co. of Ga., Inc. v. Rubin, 438 S.E.2d 907 (Ga. 1994).  If a land owner attempts to 

challenge a zoning ordinance without first filing an application, the case may be 

dismissed. 

 Exceptions to this general rule exist when an administrative appeal would be 

futile or when the applicant brings a facial challenge to an ordinance.  Georgia courts do 

not require a plaintiff to exhaust administrative remedies if it would be futile to do so.  

E.g., City of Albany v. Oxford Solid Waste Landfill, Inc., 476 S.E.2d 729, 730-31 (Ga. 

1996) (recognizing the futility of pursuing an appeal from a body which had already 

expressed its desire to deny the appeal); Powell v. City of Snellville, 467 S.E.2d 540, 541-
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42 (Ga. 1996) (holding that it was futile for plaintiff to pursue administrative appeal 

when the city had stood by its prior decisions even in the face of pending litigation); 

Glenn County Bd. of Educ. v. Lane, 407 S.E.2d 754 755-56 (Ga. 1991); Atlanta Pub. 

Schools v. Diamond, 583 S.E.2d 500, 502-03 (Ga. Ct. App. 2003).   

Georgia courts have also held that a plaintiff need not pursue administrative 

remedies prior to bringing a facial challenge to an ordinance.  E.g., Cooper v. Unified 

Gov’t of Athens Clarke County, 589 S.E.2d 105, 107 n.6 (Ga. 2003); King v. City of 

Bainbridge, 531 S.E.2d 350, 351 (Ga. 2000); O.S. Adver. Co. of Ga., Inc. v. Rubin, 438 

S.E.2d 907, 909-10 (Ga. 1994), overruled on other grounds; Ashkouti v. City of 

Suwanee, 516 S.E.2d 785, 786 (Ga. 1999).  In Rubin, an outdoor advertising company 

sought a permit for a sign and was denied by the local authority.  438 S.E.2d at 908-09.  

The company filed suit alleging, in part, that the municipal sign ordinance was facially 

unconstitutional.  Id.  The Georgia Supreme Court noted that there is “no exhaustion 

requirement when, as in the present case, the property owner challenges the 

constitutionality of an ordinance on its face.”  Id. at 909 (citing Euclid v. Amber Realty 

Co., 272 U.S. 365 (1926)).   

Of course, state exhaustion requirements do not apply to First Amendment or 

other constitutional challenges based on the U.S. Constitution.  E.g., Patsy v. Bd. of 

Regents of State of Fla., 457 U.S. 496, 507 (1982) (“exhaustion of 

state administrative remedies is not a prerequisite to an action under § 1983”).  Thus, 

many challenges to sign codes can head directly to court. 

  3. Raise Constitutional Objections. 

It is imperative for a lawyer a legal challenge to a sign permit denial to raise a 

constitutional objection before the administrative board renders its decision.  When the 
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applicant gets an indication that he will not receive the permit requested, the applicant 

must preserve constitutional objections before the local board.  Cobb County Board of 

Commissioners v. Poss, 359 S.E.2d 900 (Ga. 1987).  “The rule is that a landowner who 

makes a constitutional attack on a zoning ordinance must do so before the local 

governing body . . . in order to afford that body the opportunity to amend the ordinance 

and bring it within constitutional limits.”  Ass’n of Guineans in Atlanta, Inc. v. DeKalb 

County, 738 S.E.2d 40, 41 (Ga. 2013); Shockley v. Fayette County, 396 S.E.2d 883, 884 

(Ga. 1990).  A constitutional challenge to a zoning matter cannot be made for the first 

time in the superior court.  Ass’n of Guineans, 738 S.E.2d at 41; Cooper v. Unified 

Government of Athens-Clarke County, 589 S.E.2d 105, 105-06 (Ga. 2003).  

Constitutional challenges need not be made with great specificity.  In Ashkouti v. 

City of Suwanee, 516 S.E.2d 785 (Ga. 1999), the court considerably lightened the 

requirements for making a constitutional challenge.  Applicants are not required to state 

the explicit provision of the constitution that is violated and state the manner of the 

violation.  Instead, a simple assertion that the denial of the permit would violate the 

applicant’s First Amendment rights is sufficient.  However, in light of the court’s holding 

in Association of Guineans, an applicant should be sure to use magic words like 

“constitutional” or “unconstitutional,” when putting the board on notice regarding a 

legal challenge.  738 S.E.2d at 41.  In our experience, it is best to add some detail to the 

constitutional challenge.  In at least one case, an applicant was denied the right to raise 

constitutional issues because the preserving language was not extensive enough.  See 

The Lamar Co. v. City of Sandy Springs, Civil Action No. 2007-CV-133898 (Fulton 

Super. Ct. 2007).  Failure to satisfy this requirement may bar the suit. 

 

Chapter 3 
27 of 98



 

  4. Make Your Record. 

 Judicial review of an administrative appeal, at least as far as facts and evidence is 

concerned, is often deemed a review of the record below only.  New evidence is generally 

not permitted.  Review at the superior court level is generally limited to a review of the 

record to determine whether the administrative board acted beyond its discretionary 

powers, abused its discretion, or acted arbitrarily or capriciously when making its 

decision.  E.g., Jackson v. Spalding County, 462 S.E.2d 361, 364 (Ga. 1995).  This limited 

review of the record generally applies regardless of the method of appeal to the superior 

court.  E.g., Emory Univ. v. Levitas, 401 S.E.2d 691, 695 (Ga. 1991).  Therefore, it is 

crucial to present all of your evidence in support of your arguments before the 

administrative board. 

5. Contest Standing If Applicable. 

In RCG Properties, LLC v. City of Atlanta Bd. of Zoning Adjustment, 579 S.E.2d 

782 (Ga. Ct. App. 2003), the Georgia Court of Appeals held that in the context of an 

appeal to the issuance of a permit, a local government’s challenge to the standing of the 

challenger could not be raised for the first time in court, and was waived because 

standing was not raised when the case was before the local government.  Under this 

holding, the local government also has a burden of raising some issues prior to the 

rezoning decision being made.  By the same token, if a sign permit applicant has 

opposition to his administrative appeal from residents or neighboring landowners, the 

applicant should mount a challenge to the standing of those who oppose the permit or 

risk being barred from doing so in court. 

 From a strategy standpoint, one should consider preserving constitutional 

objections and standing objections in a manner that will be clearly reflected in the 
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record (in case the administrative board denies that the objection was raised), but 

without putting the board off with threats about the constitutionality of an ordinance.  

File a written letter of constitutional objections that conveys the objection concisely but 

avoids threatening language in advance of the hearing is a recommended strategy.   

B. Appealing An Adverse Decision From The Board. 

When filing an appeal from an adverse decision by the city or county 

administrative board, attorneys should be particularly mindful of the following issues: 

1. File the Appeal Promptly. 

Challenges to permitting decisions generally must be brought within 30 days.  

Village Centers, Inc. v. DeKalb County, 281 S.E.2d 522 (Ga. 1981).  The 30-day rule has 

been held to flow from the 30-day appeal time for appeals to the superior court found at 

O.C.G.A. § 5-3-20.   

O.C.G.A. § 5-3-20 provides: 

(a) Appeals to the superior court shall be filed within 30 days of the date the 
judgment, order, or decision complained of was entered. 

(b) The date of entry of an order, judgment, or other decision shall be the date 
upon which it was filed in the court, agency, or other tribunal rendering same, 
duly signed by the judge or other official thereof. 

(c) This Code section shall apply to all appeals to the superior court, any other 
law to the contrary notwithstanding. 

See O.C.G.A. § 5-3-20; Mortgage Alliance Corp. v. Pickens County, 730 S.E.2d 471, 473-

74 (Ga. Ct. App. 2012); Taco Mac v. City of Atlanta Bd. of Zoning Adjustment, 340 

S.E.2d 922, 922-23 (Ga. 1986).  This 30-day time limit applies to challenges to county 

and city zoning decisions and “is jurisdictional, so that a superior court lacks jurisdiction 

when such an appeal is filed beyond the time allowed by law.”  Mortgage Alliance, 730 

S.E.2d at 473-74; Fortson v. Tucker, 705 S.E.2d 895, 896 (Ga. Ct. app. 2011). 
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 Under the plain language of O.C.G.A. § 5-3-20(b), the 30-day time limit does not 

begin to run until the date of entry of the order or decision by the board after being duly 

signed by the official for the board.  Georgia courts have consistently established that 

the signing of the decision is critical to when the 30-day clock begins to run under 

O.C.G.A. § 5-3-20(b).  See Mortgage Alliance, 730 S.E.2d at 473-74; Taco Mac, 340 

S.E.2d at 922-23; Chadwick v. Gwinnett County, 354 S.E.2d 420, 420-21 (Ga. 1987).  In 

Mortgage Alliance, for example, the county sent a letter to the applicant informing him 

that the proposed development was required to meet the new zoning regulations and 

would not be given “grandfathered” status.  730 S.E.2d at 473-74.  When the applicant 

filed suit almost two years later, the trial court dismissed the action as being untimely.  

Id.  The Court of Appeals affirmed, holding that the county official’s 

signing of the letter reduced to writing the decision to require Mortgage 
Alliance’s compliance with the new zoning ordinances commenced the 
running of the clock under O.C.G.A. § 5-3-20.  However, Mortgage 
Alliance “failed to file an appeal within 30-days of the [decision] that 
forms the basis of their complaint.  Instead, they waited nearly [two] years 
to file [an inverse condemnation] action.   . . . [Mortgage Alliance] cannot 
be permitted to do indirectly that which the law does not allow to be done 
directly.” 
 

730 S.E.2d at 473-74 (emphasis added).   

 In Taco Mac, the court addressed an appeal from a trial court decision that held 

that an oral denial of the appellant’s request for a variance constituted the date of 

decision for the purposes of O.C.G.A. § 5-3-20.  In reversing the trail court’s decision, 

the Georgia Supreme Court held: 

“Where the language of an act is plain and unequivocal, judicial 
construction is not only unnecessary but is forbidden,” City of Jesup v. 
Bennett, 226 Ga. 606, 609, 176 S.E.2d 81 (1970), the only exception being 
the case where an unequivocal meaning ascribes to the legislature an 
unreasonable or senseless intent. 
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The foregoing authority impels the conclusion that an appeal to the 
superior court, such as the one involved in this case, may be timely filed 
within thirty days of the entry of a judgment, order, or decision signed by 
the appropriate official. Here, the pivotal order was the official notification 
sent by letter to the appellant. Since the order was signed on October 24, 
1984, and the appeal was filed on November 23, 1984, we find that the 
appeal was timely, and the trial court should not have dismissed the 
appellant's appeal to the superior court. 
 

340 S.E.2d at 922-23.  See also Chadwick, 354 S.E.2d at 421 (“Since the Chairman of the 

Board of Commissioners executed the written minutes of the meeting in which the 

request was denied on March 25, 1986, the thirty-day period for filing of an appeal 

began to run on that day”). 

  2. Determine Method Of Review. 

 For years, permit applicants have faced uncertainty as to whether the proper 

method of appeal from an adverse decision by a local administrative board was by 

certiorari or mandamus.  Fortunately, the Georgia Supreme Court’s recent decision in 

City of Cumming v. Flowers, 797 S.E.2d 846 (Ga. 2017), seems to have clarified the 

issue.   

 The question before the Court in Flowers was “the procedure by which a local 

zoning board’s quasi-judicial decision on a variance request may be appealed to the 

superior court.”  797 S.E. at 848-49.  The court explained as follows: 

Kerley Family Homes, LLC (“Kerley”) was granted a variance by the City of 
Cumming's Board of Zoning Appeals (“BZA”). Neighboring homeowners 
aggrieved by the variance sought to appeal the BZA’s decision by filing a 
complaint seeking a writ of mandamus and an injunction in the 
superior court. The defendants argued that they were entitled to summary 
judgment against the homeowners because the zoning variance decision 
was a quasi-judicial decision that can be challenged in the superior court 
only by a petition for certiorari under O.C.G.A. § 5-4-1.  They were right, 
and we therefore reverse the trial court’s denial of summary judgment.  In 
doing so, we disapprove cases from this Court and the Court of Appeals – 
the leading one being Jackson v. Spalding County, 265 Ga. 792, 462 S.E.2d 
361 (1995) – to the extent that they say that when the local zoning 
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ordinance does not provide for a petition for certiorari, mandamus is the 
proper way to appeal a quasi-judicial variance decision. 
 

Flowers, 797 S.E.2d at 849.   

 The court further noted that it was well established under Georgia law that a 

variance decision by a city zoning board is a quasi-judicial decision that is subject to 

review by writ of certiorari.  Flowers, 797 S.E.2d at 849-50.  Because the Board of 

Zoning Appeals decision in Flowers was quasi-judicial, the homeowners’ decision to 

seek review via a writ of mandamus was improper because under Georgia law, “if there 

be a specific remedy by certiorari, the right of mandamus will not lie.”  797 S.E.2d at 851 

(internal quotations omitted). 

 The Georgia Supreme Court also made it clear in Flowers that if the underlying 

decision by the inferior body below was rendered through the exercise of legislative, 

executive, or ministerial functions, the appropriate method of review is via writ of 

mandamus.  797 S.E.2d at 850-51 (citing Presnell v. McCollum, 145 S.E.2d 770, 770-71 

(Ga. Ct. App. 1965) (“certiorari is not an appropriate remedy to review or obtain relief 

from the judgment, decision or action of an inferior judicatory or body rendered in the 

exercise of legislative, executive, or ministerial functions, as opposed to judicial or 

quasi-judicial powers”)).  Further, the Flowers court made it clear that a local ordinance 

cannot vary this requirement.  797 S.E.2d at 850-51. 

 After Flowers, if the administrative board was sitting as a quasi-judicial entity – 

as it typically is in a permit denial appeal – filing an appeal to the superior court by writ 

of certiorari is the appropriate method.   

 Of course, once it is determined that the appropriate method of review is by 

certiorari, that is when the real fun begins.  Failure to strictly adhere to the 
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requirements for filing a petition for writ of certiorari will result in your 

appeal being dismissed.  E.g., City of Sandy Springs Bd. of Appeals v. Traton Homes, 

LLC, 801 S.E.2d 599, 603-06 (Ga. Ct. App. 2017) (dismissal affirmed for failing to 

ensure issuance and service of a writ as required by statute); Duty Free Air & Ship 

Supply, Inc. v. Atlanta Duty Free, LLC, 620 S.E.2d 616, 618 (Ga. Ct. App. 2005) (“failure 

to give a valid bond under O.C.G.A. § 5-4-5 renders the petition for certiorari void”).  

The cert process is full of traps for the unwary.  If you have not handled one before, start 

the process well before the deadline and triple check that all requirements have been 

met.  

  3. Preserving Damages Claims. 

Obtaining some types of damages from a city requires compliance with the ante 

litem notice provisions of O.C.G.A. § 36-33-5.  That provision requires giving a city 30 

days notice before filing suit.  The statute covering county claims – O.C.G.A. § 36-11-1 – 

requires all claims to be “presented” within twelve months after your injury.  In other 

words, you must notify the county in writing of your intent to file a lawsuit within a year 

of your injury, and lay out basic information of the reason for your claim.   

Notably, these requirements do not apply to damages under 42 U.S.C. § 1983 or 

legal fees under 42 U.S.C. § 1988.  E.g., Greater Atlanta Home Builders Ass’n, Inc. v. 

City of McDonough, 745 S.E.2d 830, 831 (Ga. Ct. App. 2013); Means v. City of Atlanta 

Police Dep’t, 586 S.E.2d 373, 376 (Ga. Ct. App. 2003).  Thus, in sign litigation ante litem 

notices are often not needed. 

XI. CONCLUSION. 

Georgia has the nation’s most dynamic and interesting sign law jurisprudence.  

Our courts are hyper-protective of speech rights.  Government attorneys take note: most 
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sign codes have constitutional or statutory deficiencies.  Sign ordinances should be 

reviewed and updated on a regular basis.  Attorneys for developers and sign companies 

take note:  most sign codes have constitutional or statutory deficiencies.  If your client is 

denied a sign permit, you are likely to have strong legal arguments.   
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

KH OUTDOOR, L.L.C.,

Plaintiff, CIVIL ACTION FILE

vs. NO. 1:03-cv-1855-HTW

FULTON COUNTY, GEORGIA,

Defendant.

J U D G M E N T

This action having come before the court, Honorable Horace T. Ward, Senior

United States District Judge, for consideration of motion for attorneys' fees and

expenses, and the court having granted said motion, it is

Ordered and adjudged that plaintiff recover from defendant $477,156.78 as

reasonable attorney's fees.

Dated at Atlanta, Georgia this 30th day of August, 2012.

JAMES N. HATTEN 
CLERK OF COURT

By: s/Barbara D. Boyle
Deputy Clerk

Prepared, filed, and entered
in the Clerk's Office
     August 30, 2012
James N. Hatten 
District Executive and Clerk of Court

By: B. D. Boyle
Deputy Clerk

Case 1:03-cv-01855-HTW   Document 271   Filed 08/30/12   Page 1 of 1
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E. Adam Webb

Adam is the managing partner at Webb, Klase & Lemond, LLC and works as a litigator 
in the state and federal courts of Georgia and numerous other states.  For over 20 years, he has 
focused largely on sign law.  His work for sign owners and applicants has taken him from coast-
to-coast and he has engineered numerous groundbreaking orders, decisions, verdicts, and 
settlements favorable to sign rights and the freedom of speech. 

Adam lives with his wife and four children in Atlanta.  He was raised in Columbus, 
Georgia where he attended Brookstone High School.  Adam was named Georgia’s STAR 
Student for 1989 and his mock trial team won the state championship.  Adam completed his 
undergraduate degree at Harvard University and graduated cum laude in 1993 with a specialty in 
Government.  Adam then attended the University of Georgia School of Law and graduated cum 
laude in 1996.  While at the Law School, Adam was named an Editor of the Georgia Law 
Review, was a member of the Mock Trial Board, and was selected for the Order of Barristers, an 
honor bestowed on the school’s most outstanding oral advocates.  Adam’s mock trial teams won 
on the school, regional, and national level. 

After graduation from law school, Adam worked as a commercial litigator with one of 
the nation’s foremost First Amendment law firms, Dow, Lohnes & Albertson, PLLC.  He 
represented numerous media entities, including newspapers, television and radio stations, and 
outdoor advertising companies.  He left the firm in 2002 to start his own firm, which has been 
known as Webb, Klase & Lemond for the past decade, with offices in Cobb County at Windy 
Hill Road. 
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Winning Your Rezoning Case Before the Local Governing Board or Council 

Prepared By:  G. Douglas Dillard and Jill S. Arnold 
Presented by:  G. Douglas Dillard 

 

This paper is intended to be a practical guide to navigating the often murky waters of the 

local entitlement process. Rezoning property is often a contentious and challenging course of 

action.  Because rezoning property has the potential to significantly increase or decrease the market 

value of the subject property and surrounding properties, it is often a political and emotionally-

charged process of give and take between the developer, neighbors, planning staff and the local 

governing authority.  In some cases, the outcome of a single zoning case can increase or decrease 

the value of a property by hundreds of thousands, if not millions, of dollars.  Approving a rezoning 

can cost an elected official his or her job, create incompatible land uses, and conflict with the 

zoning plan for an area.  Denying the rezoning may subject the local government to taking claims 

and other constitutional challenges.  Understanding and managing these pressures, as well as 

making sure to include certain arguments before the local government, such as constitutional 

challenges, can make all the difference in a rezoning case.   

Rezoning, as its name implies, is the process of changing the zoning classification on a 

particular piece of property. In some jurisdictions, a “rezoning” also includes modifying existing 

zoning conditions on a parcel, although this use of the term can create some confusion when 

determining when a rezoning application may be refiled if denied.1 Rezoning can be initiated by 

either the local governing authority, a property owner, or a property owner’s designated agent. 

While rezoning is typically handled on a parcel by parcel basis, a local government can rezone 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  See O.C.G.A. § 36-66-3 (“zoning decision”); §36-66-4 (prohibition of refiling a “zoning 
decision” for six months from date of denial). 
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large swaths of property through the adoption of a new jurisdiction-wide zoning map.  We have 

increasingly seen this tactic utilized by cities looking to adopt new zoning categories or to 

eliminate antiquated zoning conditions carried forward from prior zoning cases.  

It is also valuable to point out, especially to those unfamiliar with zoning law or the local 

government entitlement process, that zoning lawyers wear many hats in the course of a case. While 

rezoning cases require a lawyer to analyze the relevant regulatory codes (zoning code, subdivision 

code, etc.) and make specific legal arguments as to why a specific zoning provision or category 

should be changed, a large portion of a zoning attorney’s time is spent in meetings with various 

stakeholders reworking zoning plans and negotiating conditions meant to mitigate any perceived 

impacts on the surrounding community.  As such, the zoning attorney’s role is multifaceted.  In 

one zoning case, he or she may play the part of legal counsel, advocate, negotiator, moderator, 

presenter, and project manager.   

This paper begins with a brief overview of zoning law and the legal standards a rezoning 

applicant must satisfy in order to rezone property. The paper then explores the practical 

considerations for preparing and presenting a rezoning application and concludes with a brief 

discussion of the burden on the rezoning applicant and how this burden may have shifted in light 

of recent case law.   

I. The Balance Between Private Property Rights and Land Use Regulation 

The law requires balance between constitutionally-protected private property rights2 and 

the government’s legitimate right to regulate land use for the protection of the public health, safety, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2	  “Property rights are necessary to preserve freedom, for property ownership empowers persons 
to shape and to plan their own destiny in a world where governments are always eager to do so 
for them.”  Murr v. Wisconsin, 137 S. Ct. 1933, 1943 (2017). 
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morals and welfare. These are often competing objectives.3 As such, constitutional challenges, and 

specifically regulatory takings and due process challenges, abound.   

The Takings Clause of the Fifth Amendment,4 which is made applicable to the states 

through the Fourteenth Amendment, provides the foundation for the “regulatory taking doctrine 

used to identify police power actions affecting property that are the functional equivalent of 

physical appropriations.”5  That is, a regulation “can be so burdensome as to become a taking.”6  

While “property may be regulated to a certain extent, if regulation goes too far it will be recognized 

as a taking.”7 But how far is too far? This question is at the heart of many rezoning and land use 

disputes. Unfortunately, very few bright line rules or standards exist to determine whether 

regulation has gone “too far” so as to constitute a taking. Review by courts typically involves an 

ad hoc, factual inquiry “designed to allow careful examination and weighing of all the relevant 

circumstances.”8 

Substantive due process claims are also common in land use and zoning disputes.  A 

substantive due process challenge to a zoning regulation asserts that the regulation is arbitrary and 

capricious and insubstantially related to the protection of the public health, safety, morals, and 

welfare. Accordingly, the regulation is void.  As noted by the U.S. Supreme Court in Lingle v. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 Murr, 137 S. Ct. at 1943. 
4 The Takings Clause of the Fifth Amendment provides that private property shall not “be taken 
for public use, without just compensation.”  	  
5 Julian Conrad Juergensmeyer and Thomas E. Roberts, Land Use Planning and Development 
Regulation Law, 628 (3d ed. 2012). 
6	  Murr, 137 S. Ct. at 1942.	  
7	  Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922). 
8 Murr, at 1943. 
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Chevron, 544 U.S. 528 (2005), the distinction between substantive due process and takings 

challenges has historically been muddled. 

The Georgia Constitution likewise recognizes the balance between private property rights 

and the government’s ability to regulate for the protection of the public health, safety, morals, and 

welfare.   

As the individual's right to the unfettered use of his property confronts the police power 
under which zoning is done, the balance the law strikes is that a zoning classification may 
only be justified if it bears a substantial relation to the public health, safety, morality or 
general welfare. Lacking such justification, the zoning may be set aside as arbitrary or 
unreasonable... As these critical interests are balanced, if the zoning regulation results in 
relatively little gain or benefit to the public while inflicting serious injury or loss on the 
owner, such regulation is confiscatory and void... Moreover, we specifically rule that for 
such unlawful confiscation to occur, requiring that the zoning be voided, it is not necessary 
that the property be totally useless for the purposes classified... It suffices to void it that he 
damage to the owner is significant and is not justified by the benefit to the public.9 

 

“If a land use regulation is arbitrary and capricious then the regulation cannot stand.”10   

II. Rezoning Standards 

Understanding the balance the law demands, the Georgia Supreme Court has provided local 

governments a set of standards under which rezoning applications are to be evaluated.  While 

“[t]he validity of each zoning ordinance must be determined on the facts applicable to the particular 

case,” certain “general lines of inquiry have been regarded as relevant,” including:  

(1) existing uses and zoning of nearby property;  

(2) the extent to which property values are diminished by the particular zoning 
restrictions;  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
9 Guhl v. Holcomb Bridge Rd., 238 Ga. 322 (1977).	  
10 Diversified Holdings, LLP v. City of Suwanee, 302 Ga. 597, 611 (2017).   
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(3) the extent to which the destruction of property values of the plaintiffs promotes the 
health, safety, morals or general welfare of the public;  

(4) the relative gain to the public, as compared to the hardship imposed upon the 
individual property owner;  

(5) the suitability of the subject property for the zoned purposes; and  

(6) the length of time the property has been vacant as zoned, considered in the context of 
land development in the area in the vicinity of the property.11   

Collectively, these zoning standards are often referred to as the Guhl standards.  Most local 

governments have codified these standards in their local zoning codes, and many have included 

additional standards concerning environmental and historical considerations. Therefore, it is 

common to see eight or ten standards (or “lines of inquiry”) that must be evaluated before a local 

governing authority makes a final rezoning decision. Practically speaking, it is typically the duty 

of the local planning staff to evaluate whether the rezoning request satisfies the jurisdiction’s 

zoning standards.  This analysis is then transferred to the local governing authority.  The local 

government may discuss the standards or incorporate staff’s analysis by reference in a final motion, 

but rarely do local governing authorities go through each standard during the course of a zoning 

hearing.  

As a rezoning applicant, it is critical to understand the local jurisdiction’s zoning standards 

and to provide a well-reasoned response to each standard.   

III.   The Rezoning Process at the Local Government Level  

As noted above, rezoning actions involve a change in the zoning classification of a 

property, generally from a less intensive use to a more intensive use.  However, on occasion, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11 Guhl v. Holcomb Bridge Rd. Corp., 238 Ga. 322, 323 (1977). 
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property is rezoned to a less intensive use in a process known as “downzoning.”  This has been 

common over the last several years as the multifamily market has strengthened and certain 

commercial or industrial designations have become obsolete or unmarketable.   Property owners 

have sought to “downzone” their property from a commercial or industrial designation to a 

medium or high-density residential zoning designation that would allow apartments.   

The rezoning process differs from the legislative process initially establishing zoning laws 

“in that it normally begins with the application of one or more property owners for relief against 

the alleged unconstitutional or injurious effect of the existing zoning requirements” on a particular 

property.12  Moreover, because rezoning has the potential of significantly increasing the value of 

a property and changing the character of an area, it is often a process of give and take between the 

applicant, the neighborhood, neighborhood associations, planning staff and elected officials.   

A. Step 1 of the Rezoning Process:  Meet with Relevant Stakeholders 

Community support is critical in rezoning cases. Prior to filing an application, rezoning 

applicants should identify and meet with all stakeholders likely to be affected by the proposed 

zoning change.13  The primary stakeholder group will include individuals or entities that may be 

impacted by a proposed development. This group typically includes neighboring property owners, 

neighborhood associations, civic associations, and may also include members of planning staff.  

Elected officials and members of the planning commission may also fit within this category since 

they have been elected and appointed to represent the community.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
12 1 George A. Pindar & Georgine S. Pindar, Real Estate Law & Procedures, § 3-4.1 (4th ed. 
1993). 
13	  See Weissman, S., Dillard, G.D., Skinner, Jill. 2013. Land Use and Zoning Law in Georgia.  
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Before a rezoning application is filed with the local government, the rezoning applicant 

should schedule meeting with all relevant stakeholder groups. The purpose of this initial pre-

application meeting is get to know the stakeholders and to determine whether there are issues or 

concerns that need to be addressed prior to or after filing the zoning application.  Generally, these 

meetings are fairly informal and can last anywhere from an hour to several hours. The applicant 

generally starts by presenting the development proposal and then answers questions from 

attendees. Questions will most likely relate to traffic generation, density, height, open space 

considerations, landscaping, architecture, constructions schedules, and building materials. The 

discussions that come out of these pre-application meetings often result in the formulation of a set 

of zoning conditions.14 These conditions may be filed with the original rezoning application or 

presented later in the rezoning process.  

In some jurisdictions, the local ordinance requires an applicant to hold an informational 

meeting and invite neighboring property owners and neighborhood associations within a specified 

distance from the subject property to learn more about the requested rezoning prior to filing the 

application. One should consult the local ordinance to determine whether such pre-submittal 

neighborhood meeting is required.   

It may also become clear during these meetings that additional consultants need to be 

retained to address specific issues such as traffic, environmental mitigation, affordable housing, 

etc. Recently, retaining a traffic engineer to (at a minimum) provide a traffic generation report has 

become a requirement in many jurisdictions. Depending on the size of the specific project and its 

location within Georgia, a project may also trigger Development of Regional Impact (DRI) review, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
14 Conditional zoning, or zoning with conditions, is rezoning subject to conditions that are not 
applicable to other land similarly zoned. Cross v. Hall County, 238 Ga. 709, 713 (1977).	  
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which will almost always add additional time to the local rezoning process.  This should be 

identified and discussed prior to submitting the rezoning application.   

It is also wise to meet with staff prior to submitting a zoning application. Again, many 

jurisdictions now require applicants to meet with staff prior to submitting an application, especially 

if the proposed project exceeds a specified threshold. Consult the local zoning ordinance and 

confirm this requirement with staff. Be cognizant of which documents, if any, are left with staff at 

this pre-application meeting. Zoning documents left with staff at this pre-application meeting (or 

any other meeting) are generally subject to public inspection under the state’s Open Records Act.   

B. Step 2 of the Rezoning Process:  Preparing and Filing the Rezoning Application 

Filing a rezoning application can take considerable time, especially if the rezoning involves 

a major change in use and concurrent variances or use permits are also being requested. The local 

ordinance typically requires an applicant to use specific forms for the rezoning application and to 

provide some or all of the following supplemental information: 

1) Metes and bounds legal description of the property; 

2) Survey and site plan showing the property as-built and development as proposed 

under the zoning request;  

3) Environmental assessment; 

4) A trip generation report or traffic impact study, depending on the project size; 

5) Architectural renderings; 

6) An analysis of the project’s impact on infrastructure, schools, water, sewer, police 

and fire;  

7) An analysis of whether the use is consistent with the Comprehensive Plan; 
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8) Photographs of the property; and 

9) Receipt that all property taxes on the property are current.  

The applicant should also note compliance with the city or county’s comprehensive plan.  

Consistency with the comprehensive plan is not mandated in every jurisdiction, but it is in a few. 

A rezoning that is inconsistent with the local comprehensive plan is generally, though not always, 

more difficult to get approved because it conflicts with local policy.15   

In those jurisdictions that do require consistency, an applicant will not be allowed to submit 

a rezoning application that is inconsistent with the comprehensive plan.  The applicant must 

modify the project to fit within a consistent zoning category or make a request to change the 

comprehensive plan designation.  To determine whether a zoning category is consistent with the 

comprehensive plan, consult the local zoning code.  The local zoning code should have a chart or 

list detailing which zoning classifications are consistent with a particular land use designation. 

Planning staff may also be consulted.   

Once an applicant has determined the appropriate zoning classification, the applicant or 

counsel will complete the necessary application and submit the application along with all required 

supplemental information (surveys, traffic studies, etc.) to planning staff.  At this point, the 

rezoning application is public record.  Staff will review the application for completeness and 

confirm the rezoning schedule.  The rezoning schedule sets forth all necessary public meetings the 

applicant and/or the applicant’s counsel must attend.  Typically, the only required public hearings 

during the rezoning process are the hearings before the planning commission and the city council 

or county commission. However, as zoning codes have evolved over the last several years, new 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
15	  Weissman, et al. Land Use and Zoning in Georgia. § 12.4.1.3.	  
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requirements for design review board meetings, neighborhood informational meetings, and the 

like have also increased.  It is critical to understand which meetings you must attend during the 

rezoning process.  Failure to attend a required meeting could result in the rezoning application 

being deferred or rejected.   

Step 3:  Public Hearings 

 After an application is filed, the applicant should begin preparing for public hearings and 

continue meeting with elected officials and stakeholders.  The first public hearing is typically the 

planning commission.16 The planning commission is an intermediate body that reviews zoning 

applications and makes recommendations to the city or county commission on whether to approve 

or deny the application. The planning commission is typically composed of 3-7 individuals 

appointed by the elected officials. It is important to note that a planning commission cannot zone 

property.17 It is a recommending body. This is because the Georgia Constitution delegates zoning 

and planning powers to the local governing authorities.18  The power to zone (and rezone) a 

property rests solely with the city council and county commission. 

 State law and local zoning codes set forth the minimum standards for rezoning hearings.  

Notice of the hearing must be published and a sign must be posted in a “conspicuous” location on 

the property with information about the zoning change requested.19  Some local jurisdictions have 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
16 This paper uses the term “planning commission” generically.  In some jurisdictions, the 
intermediate body reviewing zoning applications and making recommendations is called a 
“Zoning Review Board” or something similar.  In other jurisdictions, there is no Planning 
Commission or intermediate body; the zoning application advances straight to the city council or 
county commission.  
17 The one exception to this rule is the Macon-Bibb County Planning Commission. See Martin 
Marietta Corp. v. Macon-Bibb County Planning and Zoning Commission, 235 Ga. 689 (1975). 
18 Ga. Const. of 1983, Art. IX, § II, para. 4. 
19 O.C.G.A. § 36-66-4. 
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included additional notice requirements in rezoning actions, such as mail outs to property owners 

within a designated distance from the subject property.  The applicant is well-advised to ensure 

that all notice requirements specified in the local ordinance and state law have been satisfied.  

Insufficient or flawed notice can be fatal in a rezoning case. 

State law requires localities to adopt and publish procedures for zoning hearings, although 

state law provides very little in the way of minimum hearing requirements.20  This is left almost 

entirely to the local government.  What is specified, however, is that a rezoning applicant shall 

have a minimum of ten minutes to present.21 Practically speaking, if a zoning case is complex or 

involves a significant amount of support or opposition, the local government will almost always 

allow additional time for presentation to both sides of a rezoning action.  In certain instances due 

process may demand additional time for an applicant to present a zoning case or respond to critics, 

especially in light of recent case law and the procedural changes such cases may require.22  If a 

record must be created before the local governing authority on a rezoning matter, additional time 

should be extended to both sides.  

A week or so prior to the planning commission meeting, an applicant will generally receive 

a report from staff outlining the rezoning request and analyzing such request in light of the local 

ordinance’s rezoning standards.  The staff report may also (though not always) make a 

recommendation of approval, denial, or approval with specific conditions of zoning.  The applicant 

should pay very close attention to the conditions proposed by staff.  To the extent possible, it is 

advisable to work through the conditions with staff and any relevant stakeholders prior to the first 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
20 O.C.G.A. § 36-66-5. 
21 O.C.G.A. § 36-66-5. 
22 See Diversified Holdings, LLP v. City of Suwanee	  
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public hearing.  By working through the conditions in advance of the hearing, the applicant is able 

to focus on the actual substance of the request or project during the allotted presentation time rather 

than having to go painstakingly through each condition on the public record.  This is a strategic 

call that the attorney and applicant should consult on in advance of the hearing.   

The planning commission can recommend approval, approval with conditions, denial, or 

deferral of an application.  Deferral is usually recommended if there is confusion with the 

application, questions that still need to be answered, or additional work to be done with 

neighboring property owners.  The planning commission’s recommendation is then transferred to 

the city council or county commission for consideration.  There may or may not be an additional 

public hearing at the city council or county commission level.  Typically, there is a second public 

hearing, but not always.  Again, an applicant should consult the local ordinance to confirm 

procedure. During the interim between the planning commission meeting and city council/county 

commission meeting, the applicant should continue to meet with elected officials and stakeholders 

to garner as much support for a project as possible.   

Step 4:  The Final Rezoning Decision  

The final step in the rezoning process (at least at the local government level) is a vote 

before the local governing authority.  If there is an opportunity for public hearing before the local 

governing authority, it is advisable that all members of the development team (applicant, 

counsel, traffic engineer, civil engineer, architect, etc.) are present and prepared to present.  

Questions regarding traffic, architecture, the site plan, economic impacts, and the like frequently 

come up at the zoning hearing.  Moreover, complex and potentially deal-breaking conditions are 

often negotiated during the course of the final public hearing.  An applicant should have the 
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entire development team on hand to confirm whether a particular condition is workable with the 

proposed plan.    

In deciding a rezoning petition, it should be noted that the local governing authority has 

the “duty and obligation to work with property owners to allow them the highest and best use of 

their property, by considering on its own motion ways in which the [local government’s] objections 

to a proposed development could be eased by [local government] action.”23 The character of the 

land in question is a central factor in this analysis. In fact, a Georgia property owner is entitled to 

have a rezoning application “scrutinized in light of the character of the land in question and the 

impact of the zoning decision upon [the] property owners’ rights. A failure to afford this scrutiny 

under the facts and evidence amounts to a denial of due process.”24   

IV. Burden on the Applicant and Constitutional Challenges 

In rezoning cases, it is important to understand the burden of proof on the applicant at the 

public hearing, and the impact recent case law may have on this burden.  The burden of proof at 

the local government level is likely similar to what it is in judicial proceedings, which is that the 

rezoning applicant must prove by clear and convincing evidence25 that he or she will suffer a 

significant detriment under the existing zoning and that the existing zoning bears an insubstantial 

relationship to the public health, safety, morals and welfare.26  If a zoning request is denied by the 

local government, a disappointed applicant may appeal the denial to the Superior Court with 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
23 DeKalb County v. Flynn, 243 Ga. 679, 681 (1979).   
24 Sellars v. Cherokee County, 254 Ga. 496, 497 (1985).	  
25 The “clear and convincing” burden was established in Gradous v. Richmond Co. Bd. of 
Commr’s, 256 Ga. 469 (1986).   
26 DeKalb County v. Albritton Properties, 256 Ga. 103 (1986). 
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competent jurisdiction within 30 days of the denial in the manner set forth by the local zoning 

ordinance.27  

It is important to note that constitutional challenges to a zoning ordinance must be made at 

the local government level. Constitutional challenges cannot be made for the first time in superior 

court.28 Fair notice that a constitutional challenge is being made is all that is required.29   

V. Diversified Holdings and Its Impact on Rezoning Hearings 

2017 was an active year for zoning law (and zoning lawyers).  After a dearth of case law 

for the last three decades, the Georgia Supreme Court issued a series of opinions last year that both 

clarified certain aspects of zoning procedure but raised serious questions as to others.  The case of 

Diversified Holdings, LLP v. City of Suwanee, 302 Ga. 597 (2017), did both.   In Diversified, a 

property owner sought to rezone his property from commercial to multifamily for an apartment 

development.  The City of Suwanee denied the rezoning application and the owner filed suit 

claiming that the City’s denial constituted an unconstitutional taking of the property.  Employing 

the “significant detriment, substantially advances” balancing test, the trial court weighed the 

detriment to the landowner with the City’s interests in the protection of the public health, safety, 

morals and welfare.  Although the trial court found the owner had suffered a significant detriment, 

the court upheld the denial because the City’s decision did not constitute an abuse of discretion 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
27 Village Centers Inc. v. DeKalb County, 248 Ga. 177 (1981). 
28 Ashkouti v. City of Suwanee, 271 Ga. 154 (1999).  
29 See Ashkouti v. City of Suwanee, 271 Ga. 154 (1999); But see Association of Guineans in 
Atlanta, Inc. v. DeKalb County, 292 Ga. 362 (2013) (finding that the zoning applicant failed to 
sufficiently raise its constitutional challenges before the local governing body because it did not 
use the terms “constitutional” or “unconstitutional” in its presentation or written materials). 
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(i.e. the denial was substantially related to the protection of the public health, safety, morals and 

welfare).    

The property owners filed a direct appeal and an application for discretionary appeal from 

the trial court’s decision. The Supreme Court granted the owner’s application for discretionary 

appeal.  Citing its prior decisions, the Court found that the owners sought review from an 

adjudicative or quasi-judicial decision by the local government because the local government’s 

decision involved an individualized determination for a particular parcel of land.  To be clear, the 

Court characterized the City Council’s rezoning decision as a “quasi-judicial” decision rather than 

a legislative decision, as it had previously been classified by the court and by statute (see Georgia 

Zoning Procedures Law, O.C.G.A. 36-66-1 et seq.).  This distinction between quasi-judicial and 

legislative decisions is critical for the standard of review and method of appeal.  

The second major issue the Court tackled in this case was the classification of a challenge 

to a rezoning (or zoning) denial.  Historically, these claims have been pled as regulatory takings 

challenges.  After a thorough discussion of U.S. and Georgia takings jurisprudence, the Court 

clarified that takings claims are separate and distinct from due process claims and that generally 

zoning claims will fall into the latter category.  “Zoning, in short, does not ordinarily present the 

kind of affirmative public use at the expense of the property owner that effects a taking…”   

The Court’s finding in Diversified that rezoning actions are quasi-judicial rather than 

legislative begs the question as to whether a writ of certiorari is the correct form of appeal to the 

superior court.  Pursuant to Georgia law, “[t]he writ of certiorari shall lie for the correction of 

errors committed by any inferior judicatory or any person exercising judicial powers…” O.C.G.A. 

§ 5-4-1.  A “challenge that seeks recognition of that a zoning ordinance is unlawful with respect 
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to a particular parcel of land thus is the type of individualized application of law to facts and 

circumstances that constitutes an adjudicative decision.”  Diversified, 302 Ga. 597, 603 (2017).   

Why is this discussion of Diversified relevant to the rezoning process before the local 

governing authority?  Because if the proper method of appeal to superior court from an adverse 

zoning decision is by writ of certiorari, the superior court will review the case on the record.  The 

scope of review in certiorari actions is limited to errors of law and whether judgment was sustained 

by substantial evidence. O.C.G.A. § 5-4-12.  This means an applicant and the local governing 

authority must make a complete record before the local governing authority.  New evidence is not 

permitted in superior court.  If this is the case, zoning hearings (or really the entire rezoning 

process) becomes a sort of trial whereby both sides are introducing evidence, testimony, and facts 

to support their positions as to why the current zoning on the property is or is not constitutional.   

We remain optimistic that this issue will be clarified in the near future. 
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G. DOUGLAS DILLARD
pftlegal.com/ourteam/g-douglas-dillard/

Partner | 404.876.4880 main | 404.665.1241 direct |  ddillard@pftlegal.com | Download v-card
>>

G. Douglas Dillard of Atlanta, Georgia has
been accepted to Lawyers of Distinction as
one of their newest members!

Lawyers of Distinction is the fastest growing
legal honorary organization in the United
States. Membership with Lawyers of
Distinction is limited to no more than 10% of
lawyers in any given state. Lawyers of
Distinction uses it own independent criteria,
including both objective and sub-jective factors
in determining if an attorney can be
recognized as a Lawyer of Distinction in the
United States in their respective field.

Doug Dillard is one of Georgia’s most
accomplished zoning and land use attorneys. He has helped clients for more than four
decades resolve matters involving zoning, planning, land use, local government law,
annexation and land use litigation. His experience with land use issues include complex zoning
changes, special use permit applications, site plan reviews, subdivisions, easements,
covenants, litigation and appeals. Doug has litigated and won many of the landmark zoning
cases decided by the Georgia Supreme Court and Court of Appeals. He also has worked
proactively with local government officials, civic associations and business organizations to
draft ordinances, statutes and local legislation as it affects land use.

Best Lawyers’ included Doug in its Georgia Best Lawyers list for 2016 – 2018 and named him
Lawyer of the Year for Land Use Litigation in 2014 and 2018. His peers included him in the
Georgia Top Lawyers list for 2016, which was published in the Atlanta Journal Constitu-tion.
Martindale-Hubbell awarded him the highest preeminent rating, and from 2012 -2018 named
him a Georgia Top Rated Lawyer for Zoning, Planning and Land Use. Doug is currently listed
in the Best Lawyers in Georgia as published in the Wall Street Journal and Lawyers of
Distinction 2018. Before joining Pursley Friese Torgrimson as a partner in 2015, Doug served
as a partner with Weissman, Nowack, Curry & Wilco. Previously, he practiced with Dillard &
Galloway, LLC for 14 years, and formerly with Peterson Dillard Young Self Asselin and Powell.
He is a co-author of Zoning and Land Use in Georgia, a reference book for Georgia’s zoning
and land use laws, and the only book of its kind in Georgia.
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Publications featuring his legal articles include Georgia State University Law Review, The
Atlanta Lawyer and the Institute of Continuing Legal Education. The Journal of Applied Real
Estate Analysis includes him on their Editorial Advisory Board. His experience with land use
issues include complex zoning changes, special use permit applications, site plan reviews,
subdivisions, easements, covenants, litigation and appeals. Doug has litigated and won many
of the landmark zoning cases decided by the Georgia Supreme Court and Court of Appeals.
He also has worked proactively with local government officials, civic associations and business
organizations to draft ordinances, statutes and local legislation as it affects land use.

Doug actively promotes land development approval processes and regulations that support
green building, affordable housing, and smart growth principles. He has served on the Mixed
Income Communities Initiative for the Atlanta Neighborhood Development Partnership to
promote, create and preserve mixed-income communities in the greater Atlanta Region.

To view Doug’s Lawyers of Distinction profile please click here.

  
MEDIA: 
PUBLICATIONS: 

DailyReport Spotlights PFT’s New Zoning/Land Use Team

Saporta Reports: King of Zoning lawyers joins farm to table movement (having failed at
subdividing all the farms)

Saporta Reports: Why not build dense residential at Walmart site in Buckhead, veteran
development lawyer wonders

Commercial Real Estate Radio: Zoning for Dollars

Religious Land Use and Institutionalized Persons Act, 4th Annual Best of CLE, February 25-
26, 2015

Book, Zoning and Land Use Law in Georgia, Co-Author with Attorney Jill Arnold and Seth G.
Weissman , October, 21,2013
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THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
(Founded 1989)

A Brief History of the Chief Justice’s Commission on Professionalism 

Karlise Y. Grier, Executive Director

The mission of the Chief Justice’s Commission on Professionalism is to support and
encourage lawyers to exercise the highest levels of professional integrity in their relationships
with their clients, other lawyers, the courts and the public, and to fulfill their obligations to
improve the law and legal system and to ensure access to that system.

After a series of meetings of key figures in Georgia’s legal community in 1988, in
February of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on
Professionalism (“Commission”), the first entity of this kind in the world created by a high court
to address legal professionalism.  In March of 1989, the Rules of the State Bar of Georgia were
amended to lay out the purpose, members, powers and duties of the Commission.  The brainchild
of Justice Thomas Marshall and past Emory University President James Laney, they were joined
by Justices Charles Weltner and Harold Clarke and then State Bar President A. James Elliott in
forming the Commission.  The impetus for this entity then and now is to address uncivil
approaches to the practice of law, as many believe legal practice is departing from its traditional
stance as a high calling – like medicine and the clergy – to a business.

The Commission carefully crafted a statement of professionalism, A Lawyer’s Creed and
the Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’
relationships with colleagues, clients, judges, law schools and the public, and retained its first
executive director, Hulett “Bucky” Askew.  Professionalism continuing legal education was
mandated and programming requirements were developed by then assistant and second
executive director Sally Evans Lockwood.  During the 1990s, after the Commission conducted a
series of convocations with the bench and bar to discern professionalism issues from
practitioners’ views, the State Bar instituted new initiatives, such as the Committee on Inclusion
in the Profession (f/k/a Women and Minorities in the Profession Committee).  Then the
Commission sought the concerns of the public in a series of town hall meetings held around
Georgia.  Two concerns raised in these meetings were: lack of civility and the economic
pressures of law practice.  As a result, the State Bar of Georgia established the Law Practice
Management Program.

Over the years, the Commission has worked with the State Bar to establish other
programs that support professionalism ideals, including the Consumer Assistance Program and
the Diversity Program.  In 1993, under President Paul Kilpatrick, the State Bar’s Committee on
Professionalism partnered with the Commission in establishing the first Law School Orientation
on Professionalism Program for incoming law students held at every Georgia law school.  At one
time, this program had been replicated at more than forty U.S. law schools.  It engages volunteer
practicing attorneys, judges and law professors with law students in small group discussions of
hypothetical contemporary professionalism and ethics situations. 

In 1997, the Justice Robert Benham Community Service Awards Program was initiated
to recognize members of the bench and bar who have combined a professional career with
outstanding service to their communities around Georgia.  The honorees are recognized for
voluntary participation in community organizations, government-sponsored activities, youth
programs, religious activities or humanitarian work outside of their professional practice or
judicial duties.  This annual program is now usually held at the State Bar Headquarters in Atlanta
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and in the past it has been co-sponsored by the Commission and the State Bar.  The program
generally attracts several hundred attendees who celebrate Georgia lawyers who are active in the
community.

In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third
executive director.  In addition to providing multiple CLE programs for local bars, government
and law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a
group that informs and vets ideas of persons interested in development of professionalism
programs. She authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES
OF THE PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for
Professional Responsibility (July 2013) and recently added to the newly-released accompanying
Instructor’s Manual (April 2017).  Ms. Hanson retired in August 2017 after a distinguished
career serving the Commission.

Today, the Commission, which meets three times per year, is under the direction and
management of its fourth Executive Director, attorney Karlise Yvette Grier.  The Commission
continues to support and advise persons locally and nationally who are interested in
professionalism programming.  The Chief Justice of the Supreme Court of Georgia serves as the
Commission’s chair, and Chief Justice Harold D. Melton currently serves in this capacity.  The
Commission has twenty-two members representing practicing lawyers, the state appellate and
trial courts, the federal district court, all Georgia law schools and the public. (See Appendix A). 
In addition to the Executive Director, the Commission staff includes Terie Latala (Assistant
Director) and Nneka Harris-Daniel (Administrative Assistant).  With its chair, members and
staff, the Commission is well equipped to fulfill its mission and to inspire and develop programs
to address today’s needs of the legal profession and those concerns on the horizon.  (See
Appendix B).  

The Commission works through committees and working groups (Access to Justice,
Finance and Personnel, Continuing Legal Education, Social Media/Awareness, Financial
Resources, and Benham Awards Selection) in carrying out some of its duties.  It also works with
other state and national entities, such as the American Bar Association’s Center for Professional
Responsibility and its other groups.  To keep Georgia Bar members abreast of professionalism
activities and issues, the Commission maintains a website at www.cjcpga.org.  The Commission
also provides content for the Professionalism Page in every issue of the Georgia Bar Journal.  In
2018, the Commission engaged in a strategic planning process.  As a result of that process, the
Commission decided to focus on four priority areas for the next three to five years: 1) ensuring
high quality professionalism CLE programming that complies with CJCP guidelines; 2)
promoting the understanding and exercise of professionalism and emphasizing its importance to
the legal system; 3) promoting meaningful access to the legal system and services; and 4)
ensuring that CJCP resources are used effectively, transparently and consistent with the mission.  
 

After 29 years, the measure of effectiveness of the Commission should ultimately rest in
the actions, character and demeanor of every Georgia lawyer.  Because there is still work to do, 
the Commission will continue to lead the movement and dialogue on legal professionalism.

Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W. Suite 620
Atlanta, Georgia 30303
(404) 225-5040 (o)
professionalism@cjcpga.org
www.cjcpga.org 
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION

THE MEANING OF PROFESSIONALISM

The three ancient learned professions were the law, medicine, and ministry.  The word

profession comes from the Latin professus, meaning to have affirmed publicly.  As one legal

scholar has explained, “The term evolved to describe occupations that required new entrants to

take an oath professing their dedication to the ideals and practices associated with a learned

calling.”   Many attempts have been made to define a profession in general and lawyer1

professionalism in particular.  The most commonly cited is the definition developed by the late

Dean Roscoe Pound of Harvard Law School:

The term refers to a group . . . pursuing a learned art as a common calling in the

spirit of public service - no less a public service because it may incidentally be a

means of livelihood.  Pursuit of the learned art in the spirit of a public service is

the primary purpose.2

Thinking about professionalism and discussing the values it encompasses can provide

guidance in the day-to-day practice of law.  Professionalism is a wide umbrella of values

encompassing competence, character, civility, commitment to the rule of law, to justice and to

the public good.  Professionalism calls us to be mindful of the lawyer’s roles as officer of the

court, advocate, counselor, negotiator, and problem solver.  Professionalism asks us to commit to

improvement of the law, the legal system, and access to that system.  These are the values that

make us a profession enlisted in the service not only of the client but of the public good as well. 

While none of us achieves perfection in serving these values, it is the consistent aspiration

toward them that defines a professional.  The Commission encourages thought not only about the

lawyer-client relationship central to the practice of law but also about how the legal profession

can shape us as people and a society.

BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA

In 1986, the American Bar Association ruefully reported that despite the fact that

lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’

professionalism, by contrast, may well be in steep decline:

       DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994)1

       ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953)2
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[Although] lawyers have tended to take the rules more seriously because of an

increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have

also tended to look at nothing but the rules; if conduct meets the minimum

standard, lawyers tend to ignore exhortations to set their standards at a higher

level.3

The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover

what is minimally required of lawyers, “professionalism” encompasses what is more broadly

expected of them – both by the public and by the best traditions of the legal profession itself.

In response to these challenges, the State Bar of Georgia and the Supreme Court of

Georgia embarked upon a long-range project – to raise the professional aspirations of lawyers in

the state.  Upon taking office in June 1988, then State Bar President A. James Elliott gave

Georgia’s professionalism movement momentum when he placed the professionalism project at

the top of his agenda.  In conjunction with Chief Justice Marshall, President Elliott gathered 120

prominent judges and lawyers from around the state to attend the first Annual Georgia

Convocation on Professionalism.   

For its part, the Georgia Supreme Court took three important steps to further the

professionalism movement in Georgia.  First, at the first Convocation, the Supreme Court of

Georgia announced and administered to those present a new Georgia attorney’s oath

emphasizing the virtue of truthfulness, reviving language dating back to 1729.  (See also

Appendix C).  Second, as a result of the first Convocation, in 1989, the Supreme Court of

Georgia took two additional significant steps to confront the concerns and further the aspirations

of the profession.  First, it created the Chief Justice’s Commission on Professionalism (the

“Commission”) and gave it a primary charge of ensuring that the practice of law in this state

remains a high calling, enlisted in the service not only of the client, but of the public good as

well.  This challenging mandate was supplemented by the Court’s second step, that of amending

the mandatory continuing legal education (CLE) rule to require all active Georgia lawyers to

complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and

Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)

thereunder].  

GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT

Beginning in 1990, the Georgia Supreme Court required all active Georgia lawyers to

complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and

Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)

thereunder].  The one hour of Professionalism CLE is distinct from and in addition to the

required ethics CLE.  The general goal of the Professionalism CLE requirement is to create a

3

       AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE

SPIRIT OF PUBLIC SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER

PROFESSIONALISM, (1986) P.7.
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forum in which lawyers, judges and legal educators can explore the meaning and aspirations of

professionalism in contemporary legal practice and reflect upon the fundamental premises of

lawyer professionalism – competence, character, civility, commitment to the rule of law, to

justice, and to the public good.  Building a community among the lawyers of this state is a

specific goal of this requirement.

DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM

The Supreme Court has distinguished between ethics and professionalism, to the extent

of creating separate one-hour CLE requirements for each.  The best explanation of the distinction

between ethics and professionalism that is offered by former Chief Justice Harold Clarke of the

Georgia Supreme Court:

“. . . the idea [is] that ethics is a minimum standard which is required of all

lawyers, while professionalism is a higher standard expected of all lawyers.”

Laws and the Rules of Professional Conduct establish minimal standards of consensus

impropriety; they do not define the criteria for ethical behavior.  In the traditional sense, persons

are not “ethical” simply because they act lawfully or even within the bounds of an official code

of ethics.  People can be dishonest, unprincipled, untrustworthy, unfair, and uncaring without

breaking the law or the code.  Truly ethical people measure their conduct not by rules but by

basic moral principles such as honesty, integrity and fairness.

The term “Ethics” is commonly understood in the CLE context to mean “the law of

lawyering” and the rules by which lawyers must abide in order to remain in good standing before

the bar.  Legal Ethics CLE also includes malpractice avoidance.  “Professionalism” harkens back

to the traditional meaning of ethics discussed above.  The Commission believes that lawyers

should remember in counseling clients and determining their own behavior that the letter of the

law is only a minimal threshold describing what is legally possible, while professionalism is

meant to address the aspirations of the profession and how we as lawyers should behave.  Ethics

discussions tend to focus on misconduct -- the negative dimensions of lawyering. 

Professionalism discussions have an affirmative dimension -- a focus on conduct that

preserves and strengthens the dignity, honor, and integrity of the legal system.

As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect

more of lawyers than mere compliance with legal and ethical requirements.” 

ISSUES AND TOPICS

In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See

Appendix D) and an Aspirational Statement on Professionalism (See Appendix E).  These two

documents should serve as the beginning points for professionalism discussions, not because

they are to be imposed upon Georgia lawyers or bar associations, but because they serve as

Professionalism CLE General Materials v. 09-06-18

Chapter 5 
5 of 26



words of encouragement, assistance and guidance.  These comprehensive statements should be

utilized to frame discussions and remind lawyers about the basic tenets of our profession.

Specific topics that can be used as subject matter to provide context for a Professionalism CLE
include:

C Access to Justice

C Administration of Justice

C Advocacy - effective persuasive advocacy techniques for trial, appellate, and other

representation contexts

C Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early

neutral evaluation, other dispute resolution processes alternative to litigation

C Billable Hours

C Civility

C Client Communication Skills

C Client Concerns and Expectations

C Client Relations Skills

C Commercial Pressures

C Communication Skills (oral and written)

C Discovery - effective techniques to overcome misuse and abuse

C Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation,

socioeconomic status

C Law Practice Management - issues relating to development and management of a law

practice including client relations and technology to promote the efficient, economical

and competent delivery of legal services.  

Practice Management CLE includes, but is not limited to, those

activities which (1) teach lawyers how to organize and manage

their law practices so as to promote the efficient, economical and

competent delivery of legal services; and (2) teach lawyers how to

create and maintain good client relations consistent with existing

ethical and professional guidelines so as to eliminate malpractice

claims and bar grievances while improving service to the client

and the public image of the profession.

C Mentoring

C Proficiency and clarity in oral, written, and electronic communications - with the court,

lawyers, clients, government agencies, and the public 

C Public Interest

C Quality of Life Issues - balancing priorities, career/personal transition, maintaining

emotional and mental health, stress management, substance abuse, suicide prevention,

wellness

C Responsibility for improving the administration of justice

C Responsibility to ensure access to the legal system

Chapter 5 
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C Responsibility for performing community, public and pro bono service

C Restoring and sustaining public confidence in the legal system, including courts, lawyers,

the systems of justice

C Roles of Lawyers

The Lawyer as Advocate

The Lawyer as Architect of Future Conduct

The Lawyer as Consensus Builder

The Lawyer as Counselor

The Lawyer as Hearing Officer

The Lawyer as In-House Counsel

The Lawyer as Judge (or prospective judge)

The Lawyer as Negotiator

The Lawyer as Officer of the Court

The Lawyer as Problem Solver

The Lawyer as Prosecutor

The Lawyer as Public Servant

C Satisfaction in the Legal Profession
C Sexual Harassment
C Small Firms/Solo Practitioners

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the
University of Chicago Law Schools, often cautioned his students:

The lawyer is a man of many conflicts.  More than anyone else in our society, he
must contend with competing claims on his time and loyalty.   You must
represent your client to the best of your ability, and yet never lose sight of the fact
that you are an officer of the court with a special responsibility for the integrity of
the legal system.  You will often find, brethren and sistern, that those professional
duties do not sit easily with one another.  You will discover, too, that they get in
the way of your other obligations – to your conscience, your God, your family,
your partners, your country, and all the other perfectly good claims on your
energies and hearts.  You will be pulled and tugged in a dozen directions at once. 
You must learn to handle those conflicts.4

The real issue facing lawyers as professionals is developing the capacity for critical and
reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn.  A
major goal of Professionalism CLE is to encourage introspection and dialogue about these
issues.  

       MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994)4

Professionalism CLE General Materials v. 09-06-18
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APPENDIX A

CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

2018 - 2019

Members
The Honorable Harold D. Melton (Chair),
Atlanta
Professor Nathan S. Chapman, Athens
Professor Clark D. Cunningham, Atlanta
The Honorable J. Antonio DelCampo,
Atlanta
Mr. Gerald M. Edenfield, Statesboro
The Honorable Susan E. Edlein, Atlanta
Ms. Elizabeth L. Fite, Decatur
Ms. Rebecca Grist, Macon
Associate Dean Sheryl Harrison-Mercer,
Atlanta
Mr. Kenneth B. Hodges III, Atlanta
The Honorable Steve C. Jones, Atlanta
The Honorable Meng H. Lim, Tallapoosa
Professor Patrick E. Longan, Macon
Ms. Maria Mackay, Watkinsville
The Honorable Carla W. McMillian,
Atlanta
The Honorable Rizza O’Connor, Lyons
Ms. Claudia S. Saari, Decatur
Ms. Adwoa Ghartey-Tagoe Seymour,
Atlanta
Assistant Dean Rita A. Sheffey, Atlanta
Ms. Nicki Noel Vaughan, Gainesville
Mr. R. Kyle Williams, Decatur
Dr. Monica L. Willis-Parker, Stone Mountain

Advisors
The Honorable Robert Benham, Atlanta
Ms. Jennifer M. Davis, Atlanta
Professor Roy M. Sobelson, Atlanta 

LIAISONS

Mr. Robert Arrington, Atlanta
Mr. Jeffrey R. Davis, Atlanta 
Ms. Paula J. Frederick, Atlanta 
Professor Nicole G. Iannarone, Atlanta 
Ms. Tangela S. King, Atlanta 
Ms. Michelle E. West, Atlanta
Ms. DeeDee Worley, Atlanta

Staff
Ms. Karlise Y. Grier, Atlanta
Ms. Terie Latala, Atlanta
Ms. Nneka Harris-Daniel, Atlanta

Italics denotes public member/non-lawyer

Professionalism CLE General Materials v. 09-06-18
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APPENDIX B

MISSION STATEMENT

The mission of the Chief Justice’s Commission on
Professionalism is to support and encourage lawyers to
exercise the highest levels of professional integrity in their
relationships with their clients, other lawyers, the courts, and
the public and to fulfill their obligations to improve the law
and the legal system and to ensure access to that system.

CALLING TO TASKS

The Commission seeks to foster among lawyers an active
awareness of its mission by calling lawyers to the following
tasks, in the words of former Chief Justice Harold Clarke:

1. To recognize that the reason for the existence of
lawyers is to act as problem solvers performing their
service on behalf of the client while adhering at all
times to the public interest;

2. To utilize their special training and natural talents in
positions of leadership for societal betterment;

3. To adhere to the proposition that a social conscience
and devotion to the public interest stand as essential
elements of lawyer professionalism.

ÉÉÉÉÉÉÉ
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APPENDIX C

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH

In 1986, Emory University President James T. Laney delivered a lecture on “Moral

Authority in the Professions.”  While expressing concern about the decline in moral authority of

all the professions, he focused on the legal profession because of the respect and confidence in

which it has traditionally been held and because it has been viewed as serving the public in

unique and important ways.  Dr. Laney expressed the fear that the loss of moral authority has as

serious a consequence for society at large as it does for the legal profession.

For its part, the Georgia Supreme Court took an important step to further the

professionalism movement in Georgia.  At the first convocation on professionalism, the Court

announced and administered to those present a new Georgia attorney’s oath emphasizing the

virtue of truthfulness, reviving language dating back to 1729.  Reflecting the idea that the word

“profession” derives from a root meaning “to avow publicly,” this new oath of admission to the

State Bar of Georgia indicates that whatever other expectations might be made of lawyers, truth-

telling is expected, always and everywhere, of every true professional.  Since the convocation,

the new oath has been administered to thousands of lawyers in circuits all over the state.  

Attorney’s Oath

I,_____________, swear that I will truly and honestly, justly, and uprightly demean

myself, according to the laws, as an attorney, counselor, and solicitor, and that I will support and

defend the Constitution of the United States and the Constitution of the State of Georgia.  So

help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on

Professionalism was asked to revise the Oath of Admission to make the wording more relevant

to the current practice of law, while retaining the original language calling for lawyers to “truly

and honestly, justly and uprightly” conduct themselves.  The revision was approved by the

Georgia Supreme Court in 2002.

Professionalism CLE General Materials v. 09-06-18
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APPENDIX C

OATH OF ADMISSION

TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,

justly and uprightly conduct myself as a member of this learned

profession and in accordance with the Georgia Rules of

Professional Conduct, as an attorney and counselor and that I

will support and defend the Constitution of the United States and

the Constitution of the State of Georgia.  So help me God.”

As revised by the Supreme Court of Georgia, April 20, 2002
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APPENDIX D

A LAWYER’S CREED

To my clients, I offer faithfulness, competence, diligence, and good
judgment.  I will strive to represent you as I would want to be represented and to be
worthy of your trust.

To the opposing parties and their counsel, I offer fairness, integrity, and
civility.  I will seek reconciliation and, if we fail, I will strive to make our dispute a
dignified one.

To the courts, and other tribunals, and to those who assist them, I offer
respect, candor, and courtesy.  I will strive to do honor to the search for justice.

To my colleagues in the practice of law, I offer concern for your welfare.  I
will strive to make our association a professional friendship.

To the profession, I offer assistance.  I will strive to keep our business a
profession and our profession a calling in the spirit of public service.

To the public and our systems of justice, I offer service.  I will strive to
improve the law and our legal system, to make the law and our legal system
available to all, and to seek the common good through the representation of my
clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

ASPIRATIONAL STATEMENT ON PROFESSIONALISM

The Court believes there are unfortunate trends of commercialization and loss of

professional community in the current practice of law.  These trends are manifested in an undue

emphasis on the financial rewards of practice, a lack of courtesy and civility among members of

our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of

regard for others and for the common good.  As a community of professionals, we should strive

to make the internal rewards of service, craft, and character, and not the external reward of

financial gain, the primary rewards of the practice of law.  In our practices we should remember

that the primary justification for who we are and what we do is the common good we can

achieve through the faithful representation of people who desire to resolve their disputes in a

peaceful manner and to prevent future disputes.  We should remember, and we should help our

clients remember, that the way in which our clients resolve their disputes defines part of the

character of our society and we should act accordingly.

As professionals, we need aspirational ideals to help bind us together in a professional

community.  Accordingly, the Court issues the following Aspirational Statement setting forth

general and specific aspirational ideals of our profession.  This statement is a beginning list of

the ideals of our profession.  It is primarily illustrative.  Our purpose is not to regulate, and

certainly not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a

professionalism that can stand against the negative trends of commercialization and loss of

community.  It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use

the following aspirational ideals to reexamine the justifications of the practice of law in our

society and to consider the implications of those justifications for their conduct.  The Court

feels that enhancement of professionalism can be best brought about by the cooperative efforts

of the organized bar, the courts, and the law schools with each group working independently,

but also jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

GENERAL ASPIRATIONAL IDEALS

As a lawyer, I will aspire:

(a) To put fidelity to clients and, through clients, to the common good, before selfish

interests.

(b) To model for others, and particularly for my clients, the respect due to those we

call upon to resolve our disputes and the regard due to all participants in our

dispute resolution processes.

(c) To avoid all forms of wrongful discrimination in all of my activities including

discrimination on the basis of race, religion, sex, age, handicap, veteran status, or

national origin.  The social goals of equality and fairness will be personal goals

for me.

(d) To preserve and improve the law, the legal system, and other dispute resolution

processes as instruments for the common good.

(e) To make the law, the legal system, and other dispute resolution processes

available to all.

(f) To practice with a personal commitment to the rules governing our profession

and to encourage others to do the same.

(g) To preserve the dignity and the integrity of our profession by my conduct.  The

dignity and the integrity of our profession is an inheritance that must be

maintained by each successive generation of lawyers.

(h) To achieve the excellence of our craft, especially those that permit me to be the

moral voice of clients to the public in advocacy while being the moral voice of

the public to clients in counseling.  Good lawyering should be a moral

achievement for both the lawyer and the client.

(i) To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

SPECIFIC ASPIRATIONAL IDEALS

As to clients, I will aspire:

(a) To expeditious and economical achievement of all client objectives.

(b) To fully informed client decision-making.  

As a professional, I should:

(1) Counsel clients about all forms of dispute resolution;

(2) Counsel clients about the value of cooperation as a means towards the

productive resolution of disputes;

(3) Maintain the sympathetic detachment that permits objective and

independent advice to clients;

(4) Communicate promptly and clearly with clients; and,

(5) Reach clear agreements with clients concerning the nature of the

representation.

(c) To fair and equitable fee agreements.  

As a professional, I should:

(1) Discuss alternative methods of charging fees with all clients;

(2) Offer fee arrangements that reflect the true value of the services

rendered;

(3) Reach agreements with clients as early in the relationship as possible;

(4) Determine the amount of fees by consideration of many factors and not

just time spent by the attorney;

(5) Provide written agreements as to all fee arrangements; and,

(6) Resolve all fee disputes through the arbitration methods provided by the

State Bar of Georgia.

(d) To comply with the obligations of confidentiality and the avoidance of

conflicting loyalties in a manner designed to achieve the fidelity to clients that is

the purpose of these obligations.

As to opposing parties and their counsel, I will aspire:

(a) To cooperate with opposing counsel in a manner consistent with the competent

representation of all parties.  

As a professional, I should:

(1) Notify opposing counsel in a timely fashion of any cancelled appearance;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

(2) Grant reasonable requests for extensions or scheduling changes; and,

(3) Consult with opposing counsel in the scheduling of appearances,

meetings, and depositions.

(b) To treat opposing counsel in a manner consistent with his or her professional

obligations and consistent with the dignity of the search for justice.  

As a professional, I should:

(1) Not serve motions or pleadings in such a manner or at such a time as to

preclude opportunity for a competent response;

(2) Be courteous and civil in all communications;

(3) Respond promptly to all requests by opposing counsel;

(4) Avoid rudeness and other acts of disrespect in all meetings including

depositions and negotiations;

(5) Prepare documents that accurately reflect the agreement of all parties;

and,

(6) Clearly identify all changes made in documents submitted by opposing

counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:

(a) To represent my clients in a manner consistent with the proper functioning of a

fair, efficient, and humane system of justice.  

As a professional, I should:

(1) Avoid non-essential litigation and non-essential pleading in litigation;

(2) Explore the possibilities of settlement of all litigated matters;

(3) Seek non-coerced agreement between the parties on procedural and

discovery matters;

(4) Avoid all delays not dictated by a competent presentation of a client’s

claims;

(5) Prevent misuses of court time by verifying the availability of key

participants for scheduled appearances before the court and by being

punctual; and,

(6) Advise clients about the obligations of civility, courtesy, fairness,

cooperation, and other proper behavior expected of those who use our

systems of justice.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

(b) To model for others the respect due to our courts.  

As a professional I should:

(1) Act with complete honesty;

(2) Know court rules and procedures;

(3) Give appropriate deference to court rulings;

(4) Avoid undue familiarity with members of the judiciary;

(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of

members of the judiciary;

(6) Show respect by attire and demeanor;

(7) Assist the judiciary in determining the applicable law; and,

(8) Seek to understand the judiciary’s obligations of informed and impartial

decision-making.

As to my colleagues in the practice of law, I will aspire:

(a) To recognize and to develop our interdependence;

(b) To respect the needs of others, especially the need to develop as a whole person;

and,

(c) To assist my colleagues become better people in the practice of law and to

accept their assistance offered to me.

As to our profession, I will aspire:

(a) To improve the practice of law.  

As a professional, I should:

(1) Assist in continuing legal education efforts;

(2) Assist in organized bar activities; and,

(3) Assist law schools in the education of our future lawyers.

(b) To protect the public from incompetent or other wrongful lawyering.  

As a professional, I should:

(1) Assist in bar admissions activities;

(2) Report violations of ethical regulations by fellow lawyers; and,

(3) Assist in the enforcement of the legal and ethical standards imposed upon

all lawyers.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

As to the public and our systems of justice, I will aspire:

(a) To counsel clients about the moral and social consequences of their conduct.

(b) To consider the effect of my conduct on the image of our systems of justice

including the social effect of advertising methods. 

As a professional, I should ensure that any advertisement of my services:

(1) is consistent with the dignity of the justice system and a learned profession;

(2) provides a beneficial service to the public by providing accurate information

about the availability of legal services;

(3) educates the public about the law and legal system;

(4) provides completely honest and straightforward information about my

qualifications, fees, and costs; and,

(5) does not imply that clients’ legal needs can be met only through aggressive

tactics.

(c) To provide the pro bono representation that is necessary to make our system of

justice available to all.

(d) To support organizations that provide pro bono representation to indigent clients.

(e) To improve our laws and legal system by, for example:

(1) Serving as a public official;

(2) Assisting in the education of the public concerning our laws and legal

system;

(3) Commenting publicly upon our laws; and,

(4) Using other appropriate methods of effecting positive change in our laws

and legal system.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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The Im portance 
of Lawyers Abandoning 
the Sham e and Stigm a 
of M ental I l lness
One tenet  of  t he Chief  Just ice’ s Com m ission on Professional ism ’ s 
“ A Lawyer ’ s Creed”  is “ To m y col leagues in  the pract ice of  law, I  o� er  
concern for  your  wel fare.”  I f  you are aware of  a col league that  m ay be 
exper iencing di� cul t ies, ask quest ions and o� er  to help them  contact  the 
Lawyer  Assistance Program  for  help.

BY MICHELLE BARCLAY

January is the month w hen Robin 
Nash, my dear friend and lawyer col-
league, godfather to my child, officiate for 
my brother’s marriage and former direc-
tor of the Barton Center at Emory Uni-
versity, left the world. Positive reminders 
of him are all around, including a child 
law and policy fellowship in his name, but 
January is a tough month.

Robin’s suicide, 12 years ago, was a 
shock to me. As time passed and I heard 
stories about Robin from others who 
knew him and I learned more about sui-
cide, I can see in hindsight the risk loom-
ing for him. Today, I think his death was 
possibly preventable. 

In 2006, Robin wrote this essay about 
himself for Emory’s website

“Robin Nash, age 53, drew his first 
breath, attended college and law 
school and now works at Emory Uni-
versity. He loves to travel to places 
like Southeast Asia and the Middle 
East but he always returns home to 
Emory and his hometown of Decatur. 
Robin majored in Economics and 
Mathematics. He began his law prac-
tice in 1980 in Decatur surviving most-
ly on court appointed cases for mental-
ly ill patients in commitment hearings. 

His practice expanded to working with 
institutionalized developmentally de-
layed clients, special education cases, 
wills and estate litigation and repre-
senting banks in the hugely interesting 
area of commercial real estate closings.

In 1995, he was appointed as a juve-
nile court judge in DeKalb County. He 
resigned from the bench effective De-
cember 2005. He sold most of his per-
sonal belongings, paid off his remain-
ing debts and moved overseas to think 
and travel. After thinking and travel-
ing for three months, he returned to 
the active world of Decatur. He was 
appointed director of the Barton Clinic 
effective April 15, 2006.”

When Robin came back from travel-
ing, he told his friends—“I can be more 
impactful here.”—which was and is true. 
Robin’s impact continues today through 
the work of young lawyers serving as 
Robin Nash Fellows and through the 
lives of the thousands of mothers, fathers, 
daughters and sons he touched, helping 
people traumatized by child abuse, ne-
glect, addiction and crime.

He was impactful in part because he 
had so much empathy for others. He was GE
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well regarded and well loved. He was a 
person you could count on who did ex-
traordinary things for others—helping a 
student obtain a TPO in the middle of the 
night to stop a stalker; quietly helping a 
refugee family get stable and connected 
to services; and of course, his consistent 
care of his friend Vinny. Vinny was a 
severely disabled adult Robin befriended 
and with whom he had a deep connec-
tion. Because he was a lawyer, Robin 
was able to help Vinny obtain full access 
to available medical services without 
being institutionalized.

So why did Robin leave? He lost his 
battle with mental illness. He masked 
it well and as a private person, did not 
share his struggles. His friends had some 
insight into his struggles but it was al-
ways complicated. While a judge, Robin 
was known for saying things like, “I am 
a manager of misery” or “I manage the 
competition not to serve the most vul-
nerable families and children.” But he 
also said, “Talk like this is just dark hu-
mor which is a useful coping mechanism 
for an emotionally draining job.”

I know today that a low serotonin 
level in his body was dangerous for his 
depression and that the medications he 
took waxed and waned in effectiveness. 
I also now know that he had not slept 
well for days before he acted. We’d had 
a work meeting the day before he died 
where he made a long ‘to do’ list. Who 
makes a long ‘to do’ list when one is con-
templating suicide? Plenty of people, I 
have learned. I saw that ‘to do’ list on his 
table when I was in his apartment after 
his death.

What could have helped? Abandoning 
the shame and stigma of mental illness 
is a good start. I have been heartened by 
the social movement campaign, Time to 
Change,1 designed to help people speak 
up about mental illness. A safety plan 
shared with a reasonably wide network of 
people can also help. Antidepressant med-
ications can help. Recent studies about 
anti-depression drugs “puts to bed the 
controversy on anti-depressants, clearly 
showing that these drugs do work in lift-
ing mood and helping most people with 
depression.”2 Science is advancing better 
treatments at a rapid pace. And some ex-
perts advise that directly asking whether a 

person has considered killing themselves 
can open the door to intervention and 
saving a life.

Before becoming a lawyer, I worked 
as a nurse in a variety of settings at both 
Grady and Emory hospitals. I saw at-
tempted suicides. I witnessed a number 
of those people who were grateful they 
were not successful. I saw safety plans 
work when enough people knew about 
the risks. Sometimes, medicines were 
changed, new treatments tried and I saw 
people get better.

I feel like with my background I could 
have and should have probed Robin more. 
But at the time, I thought I was respecting 
his privacy by not asking too many ques-
tions. Today I know that a person can be 
fine one day and then chemicals in their 
brain can wildly change within 24 hours, 
and they’re no longer ok. I learned that 
not sleeping can be deadly. I have also 
learned that just talking about it can help 
a person cope.

A book that has helped me is called 
“Stay: A History of Suicide and the Phi-
losophies Against It,” by Jennifer Michael 
Hecht.3 If I had a second chance, I would 
try to use some of the arguments in that 
book, such as:

None of us can truly know what we 
mean to other people, and none of 
us can know what our future self will 
experience. History and philosophy 
ask us to remember these mysteries, 
to look around at friends, family, hu-
manity, at the surprises life brings—the 
endless possibilities that living offers—
and to persevere.

Of course, first I would have just 
asked about his mental health with love 
and listened. I still wish for that chance 
to try. �

Afterword by Chief Justice’s Commission on 
Professionalism Executive Director Karlise 
Yvette Grier: One tenet of the Chief Justice’s 
Commission on Professionalism’s “A Lawyer’s 
Creed” 4 is “To my colleagues in the practice of 
�����������������������������������������������
are aware of a colleague that may be expe-
�����������������������������������������������
to help them contact the Lawyer Assistance 
Program5 for help.

Michelle and Andy Barclay are so grateful 
to the Emory University community for the 
grace and care that surrounded everyone, es-
pecially the students, when Robin died. 

Michel le Barclay, J.D., has more 
than 20 years experience working 
in Georgia’s judicial branch. She is 
current ly the division director of 
Communicat ions, Children, Families, 
and the Courts within the Judicial 
Council of Georgia’s Administ rat ive 
Office of the Courts. Before becoming 
a lawyer, she was a nurse for 10 years, 
specializing in ICU and t rauma care. 
Her degrees include a Juris Doctor 
from Emory University School of Law, 
a Bachelor of Science in Nursing from 
Emory University and a Bachelor 
of Interdisciplinary Studies from 
Georgia State University. She is also 
co-founder along with her husband 
Andrew Barclay of the Barton Child 
Law and Policy Center at  Emory 
University School of Law. She can be 
reached at  404-657-9219 or michelle.
barclay@georgiacourts.gov.

Endnotes
1. https:/ / twitter.com/TimetoChange.
2. See http:/ /www.bbc.com/news/

health-43143889 (last viewed April 2, 2018).
3. See, e.g., https:/ /www.amazon.com/Stay-

History-Suicide-Philosophies-Against/
dp/0300186088 (last viewed April 2, 2018).

4. https:/ / www.gabar.org/ aboutthebar/
lawrelatedorganizations/ cjcp/ lawyers-
creed.cfm.

5. https:/ /www.gabar.org/
committeesprogramssections/programs/
lap/ index.cfm.
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Promoting a 
Professional Culture 
of Respect and Safety 
#MeToo
In keeping with our professionalism aspirations, I challenge you to take 
a proactive, preventative approach to sexual harassment and to start the 
discussions . . . about things we as lawyers can do to promote a professional 
culture of respect and safety to prevent #MeToo.

BY KARLISE Y. GRIER

“There is no doubt that Marley was dead. 
This must be distinctly understood, or nothing 
wonderful can come of the story I am going 
to relate.”—Excerpt from: “A Christmas 

Carol” by Charles Dickens. 

To borrow an idea from an iconic 

writer: There is no doubt that #MeToo 

testimonials are real. This must be 

distinctly understood, or nothing 

wonderful can come of the ideas I am 

going to share.

I start with this statement because 

when I co-presented on behalf of 

the Chief Justice’s Commission on 

Professionalism at a two-hour seminar 

on Ethics, Professionalism and Sexual 
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Harassment at the University of Georgia 

(UGA) in March 2018, it was clear to 

me that men and women, young and 

old, question some of the testimonials 

of sexual harassment that have recently 

come to light. For the purposes of starting 

a discussion about preventing future 

#MeToo incidents in the Georgia legal 

profession, I ask you to assume, arguendo, 

that sexual harassment does occur and to 

further assume,!arguendo, that it occurs in 

Georgia among lawyers and judges.1 Our 

attention and discussion must therefore 

turn to “How do we prevent it?” We won’t 

expend needless energy on “Is he telling 

the truth?” We won’t lament, “Why did 

she wait so long to come forward?” 

First, I want to explain why I believe 

that sexual harassment in the legal 

profession is, in part, a professionalism 

issue. As Georgia lawyers, we have A 

Lawyer’s Creed and an Aspirational 

Statement on Professionalism that 

was approved by the Supreme Court 

of Georgia in 1990.2 One tenet of A 

Lawyer’s Creed states: “To my colleagues 

in the practice of law, I offer concern for 

your welfare. I will strive to make our 

association a professional friendship.”

Frankly, it is only a concern for the 

welfare of others that in many cases will 

prevent sexual harassment in the legal 

profession because of “gaps” in the law 

and in our ethics rules. For example, 

under federal law, sexual harassment is a 

form of sex discrimination that violates 

Title VII of the Civil Rights Act of 1964. 

Title VII applies to employers with 15 or 

more employees.3 According to a 2016 

article on lawyer demographics, three 

out of four lawyers are working in a law 

firm that has two to five lawyers working 

for it.4 In Georgia, there are no state laws 

similar to Title VII’s statutory scheme.

There is currently nothing in Georgia’s 

Rules of Professional Conduct that 

explicitly prohibits sexual harassment of 

a lawyer by another lawyer.5 Moreover, 

it is my understanding that generally the 

Office of the General Counsel will not 

prosecute a lawyer for alleged lawyer-

on-lawyer sexual harassment absent 

a misdemeanor or felony criminal 

conviction, involving rape, sexual assault, 

battery, moral turpitude and other similar 

criminal behavior.6 Other circumstances 

in which laws or ethics rules may not 

apply include sexual harassment of 

lawyers by clients or sexual harassment 

that occurs during professional events, 

such as bar association meetings or 

continuing education seminars.7 

Former Georgia Chief Justice Harold 

Clarke described the distinction between 

ethics and professionalism as . . . the 

idea that ethics is a minimum standard 

which is required of all lawyers while 

professionalism is a higher standard 

expected of all lawyers. Therefore, in 

the absence of laws and ethical rules to 

guide our behavior, professionalism 

aspirations call on Georgia lawyers to 

consider and implement a professional 

culture of respect and safety that ensures 

zero tolerance for behavior that gives rise 

to #MeToo testimonials.8

The American Bar Association 

Commission on Women in the Profession 

recently published a book titled “Zero 

Tolerance: Best Practices for Combating 

Sex-Based Harassment in the Legal 

Profession.” The book provides some 

Former Georgia Chief Justice Harold Clarke 
described the distinction between ethics and 
professionalism as . . . the idea that ethics 
is a minimum standard which is required of 
all lawyers while professionalism is a higher 
standard expected of all lawyers. 
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practical advice for legal employers to 
address or to prevent sexual harassment.9 
Some of the suggestions included: 
establishing easy and inexpensive ways to 
detect sexual harassment, such as asking 
about it in anonymous employee surveys 
and/or exit interviews; not waiting for 
formal complaints before responding to 
known misconduct; and discussing the 
existence of sexual harassment openly.10 
The federal judiciary’s working group on 
sexual harassment has many reforms that 
are currently underway, such as conducting 
a session on sexual harassment during 
the ethics training for newly appointed 
judges; reviewing the confidentiality 
provisions in several employee/law 
clerk handbooks to clarify that nothing 
in the provisions prevents the filing 
of a complaint; and clarifying the data 
that the judiciary collects about judicial 
misconduct complaints to add a category 
for any complaints filed relating to sexual 
misconduct.11 For those planning CLE or 
bar events, the American Bar Association 
Commission on Women in the Profession 
cautions lawyers to “be extremely careful 
about excessive use of alcohol in work/ 
social settings.”12

During our continuing legal education 
seminar at UGA, one of the presenters, 
Erica Mason, who serves as president of 
the Hispanic National Bar Association 
(HNBA), shared that HNBA has developed 
a “HNBA Conference Code of Conduct” 
that states in part: “The HNBA is committed 
to providing a friendly, safe, supportive 
and harassment-free environment for all 
conference attendees and participants . 
. . . Anyone violating these rules may be 
sanctioned or expelled from the conference 
without a registration refund, at the 
discretion of HNBA Leadership.”13 Mason 
also shared that the HNBA has signs at all 
of its conferences that reiterate the policy 
and that provide clear instructions on how 
anyone who has been subjected to the 
harassment may report it. In short, you 
don’t have to track down a procedure or 
figure out what do to if you feel you have 
been harassed.

Overall, some of the takeaways from 
our sexual harassment seminar at UGA 
provide a good starting point for discussion 
about how we as lawyers should aspire 

to behave. Generally, our group agreed 
that women and men enjoy appropriate 
compliments on their new haircut or 
color, a nice dress or tie, or a general “You 
look nice today.” Admittedly, however, an 
employment lawyer might say that even 
this is not considered best practice.

Many of the seminar participants 
agreed on some practical tips, however. 
Think twice about running your fingers 
through someone’s hair or kissing a 
person on the check. Learn from others’ 
past mistakes and do not intentionally pat 
or “flick” someone on the buttocks even if 
you mean it as a joke and don’t intend for 
it to be offensive or inappropriate.14

In our professional friendships, we 
want to leave room for the true fairy-
tale happily ever after endings, like that 
of Barack and Michelle, who met at work 
when she was an associate at a law firm 
and he was a summer associate at the same 
firm.15 We also need to ensure that our 
attempts to prevent sexual harassment do 
not become excuses for failing to mentor 
attorneys of the opposite sex.

Finally, just because certain behaviors 
may have been tolerated when you were 
a young associate, law clerk, etc., does not 
mean the behavior is tolerated or accepted 
today. Professionalism demands that we 
constantly consider and re-evaluate the 
rules that should govern our behavior in 
the absence of legal or ethical mandates. 
Our small group at UGA did not always 
agree on what was inappropriate conduct 
or on the best way to handle a situation. We 
did all agree that the conversation on sexual 
harassment was valuable and necessary.

So in keeping with our professionalism 
aspirations, I challenge you to take 
a proactive, preventative approach 
to sexual harassment and to start the 
discussions in your law firm, corporate 
legal department, court system and/
or bar association about things we 
as lawyers can do to promote a profes-
sional culture of respect and safety to 
prevent #MeToo. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See, e.g., In the Matter of James L. 

Brooks, S94Y1159 (Ga. 1994) and The 
Washington Post, Wet T-Shirt Lawyers 
(December 23, 1983), The Washington 
Post, https://www.washingtonpost.
com/archive/politics/1983/12/23/
wet-t-shirt-lawyers/c46ac2e6-2827-
49a7-9041-f00ac5f21753/?utm_term=.
bf1ec57a8b95 (Last visited May 31, 
2018). For a more recent articles 
on sexual harassment in the legal 
profession, see generally, Vanessa Romo, 
Federal Judge Retires in the Walk of Sexual 
Harassment Allegations (December 18, 
2017), NPR, The Two-Way Breaking 
News, https://www.npr.org/sections/
thetwo-way/2017/12/18/571677955/
federal-judge-retires-in-the-wake-of-
sexual-harassment-allegations (Last 
visited May 31, 2018) and The Young 
Lawyer Editorial Board of The American 
Lawyer, YL Board: This is What Sexual 
Harassment in the Legal Industry Looks 
Like (February 28, 2018), The American 
Lawyer, Commentary, https://www.
law.com/americanlawyer/2018/02/28/
yl-board-this-is-what-sexual-
harassment-in-the-legal-industry-looks-
like/ (Last visited May 31, 2018).

2. See State Bar of Georgia, Lawyer’s 
Creed and Aspirational Statement on 
Professionalism, https://www.gabar.org/
aboutthebar/lawrelatedorganizations/
cjcp/lawyers-creed.cfm (Last visited May 
31, 2018).

3. U.S. Equal Employment Opportunity 
Commission, About EEOC, Publications, 
Facts About Sexual Harassment, https://
www.eeoc.gov/eeoc/publications/fs-sex.
cfm (Last visited May 31, 2018).

4. Brandon Gaille, 30 Mind-Boggling 
Lawyer Demographics, BrandonGaille.
com, https://brandongaille.com/30-
mind-boggling-lawyer-demographics/, 
February 8, 2016 (viewed on April 26, 
2018).  See also American Bar Association 
2013 Lawyer Demographics  Data, 
https://www.americanbar.org/content/
dam/aba/migrated/marketresearch/
PublicDocuments/lawyer_
demographics_2013.authcheckdam.pdf 
(viewed on April 26, 2018).

5. The Georgia Code of Judicial Conduct 
differs from the Georgia Rules of 
Professional Conduct in that Rule 2.3 
(b) of the Code of Judicial Conduct 
specifically prohibits discrimination 
by a judge in the performance of his 
or her judicial duties. See https://

Chapter 5 
25 of 26



Elizabeth Gobeil
Judge Elizabeth Gobeil was appointed by Governor Deal to the Court of Appeals of 
Georgia on June 5, 2018.  Immediately prior to her appointment, Judge Gobeil served as 
Director and an Appellate Division Judge for the State Board of Workers’ Compensation, a 
position she held since her original appointment by Governor Deal in November of 2012. 

Born in Thomaston, Georgia to Bea and McKenzie (“Mack”) Dallas, Judge Gobeil attended 
Emory University, where she graduated in 1991 with a Bachelor’s of Arts degree in History.  
Upon graduation from Emory, Judge Gobeil worked for the Federalist Society for Law and 
Public Policy Studies in Washington, DC briefly before entering law school.  In 1995, Judge 
Gobeil graduated from the University of Georgia School of Law, where she was Notes Editor 
for The Journal of Intellectual Property Law.

Prior to joining the State Board of Workers’ Compensation, Judge Gobeil practiced law both in outside and in house 
counsel settings.  She served as senior counsel at the U.S. corporate headquarters for both Solvay Pharmaceuticals, Inc. 
and UCB, Inc. As in house counsel, her responsibilities ranged from transactional and regulatory work to labor and 
employment matters. She managed a large litigation portfolio during much of her tenure. Judge Gobeil also practiced law 
at Thompson Hine, LLP, where she was recruited to help establish its Atlanta office and its Life Sciences practice group. 
Ultimately a partner, Judge Gobeil primarily counseled FDA-regulated and health care clients regarding transactions, 
regulations/compliance, litigation, and government investigations and enforcement matters. She also was Hiring Partner 
for the Atlanta office and managed the summer associate program.

Judge Gobeil also worked in Washington, DC, including as a Legislative Advisor to U.S. Senator Paul Coverdell covering 
issues such as health care and the judiciary.

Judge Gobeil is a long-term Board member of the Atlanta Chapter of the Federalist Society for Law and Public Policy 
Studies and is active with the emerging Savannah Chapter.  She is a member of the State Bar of Georgia and the Savannah 
Bar Association. Judge Gobeil is also a member of the Statewide Opioid Taskforce headed by Attorney General Carr.

In recent history, Judge Gobeil also was a member of the Lawyers Club of Atlanta, the Atlanta Bar Association, the 
Workers’ Compensation Research Institute’s Georgia Advisory Committee, the National Association of Workers’ 
Compensation Judiciary (where she served on the Long-Range Planning Committee), and the Southern Association of 
Workers’ Compensation Administrators (where she served on the Executive Committee). Judge Gobeil is published and 
has presented widely to state, national, and international audiences on topics ranging from litigation to compliance.  She 
was a guest lecturer at Temple University School of Pharmacy and at Seton Hall School of Law.

Judge Gobeil resides in Savannah, Georgia with her husband, Bart. Among other community activities, Judge Gobeil and 
her husband are graduates of Leadership Georgia (Class of 2012). They have been involved with the Ronald McDonald 
House Charities since 1999 and are members of the Isle of Hope Methodist Church.
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I. ADULT	ENTERTAINMENT.	
	

Maxim	Cabaret,	Inc.	v.	City	of	Sandy	Springs,	816	S.E.2d	31	(Ga.	2018).	
	
Citing	concerns	regarding	the	negative	secondary	effects	of	sexually‐oriented	
businesses,	the	City	enacted	several	zoning	and	licensing	ordinances	to	
regulate	the	adult	entertainment	establishments	in	the	area.		The	ordinances	
included	provisions	banning	alcohol	from	adult	entertainment	establishments	
and	restricting	the	locations	of	the	businesses.		As	a	result	of	the	regulations,	
Maxim	Cabaret	was	no	longer	able	to	operate	as	a	strip	club	in	its	location.		As	
a	result,	Maxim	sued	the	City	in	Fulton	County	Superior	Court	claiming	that	
the	ordinances	were	unconstitutional	and	sought	mandamus,	declaratory	
judgment,	injunctive	relief,	and	damages.		The	Superior	Court	granted	
summary	judgment	to	the	City	on	all	of	Maxim’s	claims.			
	
During	the	course	of	the	litigation,	the	City	amended	the	ordinances	several	
times,	and	in	many	cases	removed	provisions	that	were	challenged	by	Maxim.		
Maxim	amended	its	complaint	contending	that	because	the	original	
ordinances	were	unconstitutional,	they	could	not	be	cured	by	amendment.		
The	Superior	Court	found	that	the	challenge	was	rendered	moot	by	the	
amendments.		The	Supreme	Court	agreed	with	the	Superior	Court	in	holding,	
“[T]he	ordinances	challenged	by	maxim	were	never	declared	unconstitutional,	
and	the	mere	existence	of	litigation	challenging	their	constitutionality	does	
not	preclude	an	amendment	to	remove	the	challenged	provisions.”	
	
The	Court	went	on	to	reject	Maxim’s	contention	that	the	City’s	ban	of	alcohol	
in	adult	establishments	should	be	subject	to	strict	scrutiny.		The	Court	held	
that	bans	such	as	the	one	being	challenged	by	Maxim	are	“content	neutral”	
regulations	and	are	thus	subject	to	intermediate	scrutiny.		As	such,	the	Court	
applies	the	three‐prong	test	established	by	Paramount	Pictures	Corp	v.	Busbee,	
250	Ga.	252	(1982).		In	applying	that	test	the	Court	found:		(1)	the	ordinance	
furthers	the	important	government	interest	of	attempting	to	preserve	the	
quality	of	urban	life	and	reducing	criminal	activity	and	preventing	the	
deterioration	of	neighborhoods;	(2)	the	ordinance	addresses	an	interest	
unrelated	to	the	suppression	of	speech;	and	(3)	the	incidental	restriction	of	
protected	speech	is	limited	to	that	necessary	to	further	the	important	
government	interest.		Regarding	the	third	prong	of	the	test,	Maxim	argued	

Chapter 6 
2 of 16



that,	because	the	ban	would	effectively	limit	constitutionally	protected	
conduct	in	the	form	of	dancing,	it	would	be	in	violation.		However,	in	response	
to	that	argument,	the	Court	held,	“Constitutional	protections	are	extended	to	
speech	and	expression,	not	to	profits.”	
	
Stardust,	3007	LLC	v.	City	of	Brookhaven,	2018	WL	3801661	(11th	Cir.	
2018).	

The	City	passed	an	ordinance	regulating	adult	businesses	purportedly	for	the	
purpose	of	preventing	the	negative	secondary	effects	of	such	businesses.		
Stardust	brought	suit	in	federal	court	claiming	that	the	ordinances	restricted	
Stardust’s	protected	speech,	were	unconstitutionally	vague,	violated	equal	
protection,	and	infringed	on	the	individuals’	due	process	right	to	intimate	
sexual	activity.			
	
The	code	in	question	did	not	ban	sexually‐oriented	businesses	outright;	
instead,	it	set	up	a	licensing	system	that	regulated,	among	other	things,	the	
spacing	requirements	that	provided	that	such	businesses	could	not	operate	
within	100	feet	of	another	sexually‐oriented	business	or	within	300	feet	of	
residential	districts.		After	the	enactment	of	this	ordinance,	Stardust	opened	a	
store	next	door	to	Pink	Pony	and	across	the	street	from	a	residential	area.		
Furthermore,	because	they	claimed	that	their	operation	was	only	partially	
dedicated	to	adult	entertainment,	Stardust	did	not	acquire	a	license	
specifically	for	such	businesses.		As	a	result	of	their	location	and	their	license,	
the	City	began	to	ticket	Stardust.			
	
The	Court	first	found	that	the	code	imposes	no	impermissible	restriction	on	
freedom	of	speech.		Stardust	alleged	that	one	portion	of	the	ordinance	which	
regulated	the	manner	in	which	items	could	be	displayed	within	the	store	
violated	its	free	speech	rights.		The	Court	recognized	that	the	code	did	
implicate	the	First	Amendment	due	to	precedent	set	by	the	Supreme	Court	
regarding	the	display	of	tobacco	products.		The	Court	held,	however,	that	“a	
zoning	measure	can	be	consistent	with	the	First	Amendment	if	it	is	likely	to	
cause	a	significant	decrease	in	secondary	effects	and	a	trivial	decrease	in	the	
quantity	of	speech.”			
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The	Court	next	found	that	the	challenge	to	the	vagueness	of	the	ordinance	
held	no	water	due	to	the	operation	falling	clearly	within	the	zone	of	
prohibited	conduct.			
	
In	its	equal	protection	claim,	Stardust	argued	that	its	rights	were	violated	due	
to	Pink	Pony	being	allowed	to	continue	operating	next	door.		However,	the	
Court	found	that	the	two	were	not	similarly	situated	in	that	not	only	had	Pink	
Pony	operated	in	the	location	for	over	20	years	prior	to	the	enactment	of	the	
ordinance,	but	Pink	Pony	had	also	cooperated	and	worked	with	the	City	to	
counteract	the	secondary	effects	that	the	City	was	concerned	about	by	
agreeing	to	pay	for	a	greater	police	presence	in	the	area.			
	
Finally,	the	Court	rejected	the	substantive	due	process	claim	by	simply	
reiterating	that	there	is	no	“substantive	due	process	right	of	consenting	adults	
to	engage	in	private	intimate	sexual	conduct.”		Williams	v.	Attorney	General	of	
Alabama,	378	F.3d	1231	(11th	Cir.	2004)	
	
II. APPEAL	OF	ZONING	DECISIONS.	
	
Gould	v.	Housing	Authority	of	the	City	of	Augusta,	343	Ga.	App.	761,	808	
S.E.2d	109	(2017).	
	
Gould	was	issued	a	Section	8	housing	voucher	to	be	able	to	rent	from	her	
landlord.		After	inspection,	the	housing	authority	determined	that	the	
residence	did	not	meet	the	required	specifications,	and	Gould	was	notified	
that	her	voucher	would	be	terminated.		The	landlord	refused	to	issue	Gould	a	
zero	balance	letter	for	her	to	be	able	to	be	issued	new	vouchers.		Gould	then	
contested	the	decision	of	the	housing	authority	via	an	informal	hearing	with	
representation	by	counsel.		The	hearing	officer	upheld	the	decision.		Gould	
then	proceeded	to	file	a	petition	for	a	writ	of	certiorari	pursuant	to	O.C.G.A.	§	
5‐4‐1(a).		The	housing	authority	moved	to	dismiss	for	a	lack	of	jurisdiction	
claiming	that	the	decision	was	administrative	and	not	subject	to	review.		The	
Superior	Court	granted	the	dismissal.			
	
The	Court	of	Appeals	then	granted	Gould’s	application	for	discretionary	
appeal	to	determine	whether	the	Superior	Court	erred	in	dismissing	the	
petition	for	lack	of	jurisdiction.		The	Court,	citing	to	O.C.G.A.	§	5‐4‐1(a),	sought	
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to	determine	whether	errors	complained	of	by	Gould	were	“committed	by	any	
inferior	judicatory	or	any	person	exercising	judicial	powers.”		The	Court	noted	
that	the	particular	function	performed	at	the	hearing	must	be	evaluated.		In	
reviewing	the	record,	the	Court	found	that	Gould	was	represented	by	counsel	
at	the	hearing,	she	was	able	to	voice	her	disagreement,	to	conduct	discovery,	
to	present	evidence	and	cross‐examine	witnesses,	and	to	request	the	presence	
of	the	housing	authority	staff	to	answer	questions.		Furthermore,	while	the	
strict	rules	of	evidence	were	not	adhered	to,	the	hearing	officer	made	findings	
of	fact	based	upon	the	preponderance	of	the	evidence	and	was	charged	with	
exercising	his	own	judgment	under	the	applicable	federal	law.		The	Court	
found	this	to	be	“judicial	forms	of	procedure.”		Therefore,	the	determination	
was	ultimately	made	that	the	hearing	was	quasi‐judicial	in	nature	and	subject	
to	O.C.G.A.	§	5‐4‐1(a).	
	
Diversified	Holdings,	LLP	v.	City	of	Suwanee,	302	Ga.	597	(2017).	
	
Diversified	petitioned	the	City	to	rezone	its	property	claiming	that	it	was	
unable	to	sell	the	property	as	zoned.		The	city	council,	on	recommendation	
from	the	planning	commission,	denied	the	application	for	rezoning.		
Diversified	then	filed	suit	in	Superior	Court	claiming	an	unconstitutional	
taking	as	a	result	of	the	denial.		The	trial	court	found	that	Diversified	had	not	
carried	its	burden	to	show	that	the	current	zoning	was	not	substantially	
related	to	public	health,	safety,	and	welfare.		Therefore,	the	trial	court	upheld	
the	denial.		Diversified	then	filed	a	direct	appeal	as	well	as	an	application	for	
discretionary	appeal.			
	
The	Court	granted	the	application	for	discretionary	appeal	posing	the	
question,	“Is	a	party	seeking	to	appeal	a	superior	court’s	ruling	on	an	inverse	
condemnation	claim	required	to	file	a	discretionary	application	if	that	claim	is	
based	on	a	local	board’s	zoning	decision?”		The	Court	noted	that	quasi‐judicial	
decisions	are	“characterized	by	proceedings	that	inquire	into	facts	and	
circumstances	of	the	part	(or	parties)	appearing	before	the	decision	maker.”		
The	Court	ultimately	found	that,	because	Diversified	sought	review	from	an	
adjudicative	decision	made	by	a	local	government	body	acting	in	a	quasi‐
judicial	role,	an	application	for	discretionary	appeal	was	required.	
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Kammerer	Real	Estate	Holdings,	LLC	v.	Forsyth	County	Board	of	
Commissioners,	et	al.		302	Ga.	284	(2017).	

The	landowner	brought	an	action	for	declaratory	relief	regarding	the	
constitutionality	of	a	zoning	ordinance	that	required	that	certain	open	space	
on	the	landowner’s	lot	remain	undeveloped.		Petitioner	also	sought	a	writ	of	
mandamus	to	compel	the	issuance	of	a	permit.		The	trial	court	dismissed	the	
petition	because	the	conditions	were	in	place	prior	to	Kammerer	purchasing	
the	lot,	reasoning	that	the	petitioner	therefore	lacked	standing.		However,	the	
Supreme	Court	has	held	that	“the	mere	fact	that	a	zoning	regulation	is	in	effect	
at	the	time	property	is	purchased	does	not	preclude	the	purchaser	from	
attacking	its	constitutionality.”		The	Court	thus	reversed	the	dismissal	based	
on	lack	of	standing.			

Petitioner	also	sought	review	by	writ	of	certiorari	of	the	Board’s	
determination	to	leave	the	open	space	condition	in	place.		The	trial	court	did	
not	dismiss	this	claim	due	to	a	Forsyth	County	zoning	ordinance	that	provides	
specifically	that	the	acts	of	the	Board	in	connection	with	zoning	matters	may	
be	reviewed	by	writ	of	certiorari.		However,	the	Supreme	Court	reversed	this	
decision	and	made	clear	that	the	scope	of	review	by	writ	of	certiorari	is	
defined	by	state	law,	see	O.C.G.A.	§	5‐4‐1,	and	its	scope	cannot	be	enlarged	by	
local	ordinance.	

Shumacher	et	al.	v.	City	of	Roswell,	301	Ga.	635,	803	S.E.2d	66	(2017).	

The	City	of	Roswell	enacted	a	new	Unified	Development	Code	which	included	
a	zoning	map.		Several	property	owners	affected	by	the	zoning	challenged	the	
process	by	which	the	city	council	enacted	the	code.		The	Fulton	County	
Superior	Court	ruled	against	the	property	owners	who	then	filed	a	direct	
appeal.		The	Court	of	Appeals	dismissed	the	direct	appeal	concluding	that	the	
lawsuit	was	a	zoning	case	and	thus	required	an	application	for	discretionary	
appeal	pursuant	to	O.C.G.A.	§	5‐6‐359(a)(1).	

The	Supreme	Court	held,	“a	stand‐alone	lawsuit	challenging	an	ordinance	as	
facially	invalid	–	unconnected	to	any	individualized	determination	about	a	
particular	property	–	is	not	a	zoning	case…	and	does	not	require	an	
application	under	O.C.G.A.	§5‐6‐35.”		In	reaching	this	decision	the	Court	was	
presented	with	the	question	of	whether	a	city	council’s	adoption	of	a	new	
zoning	code	is	the	“decision”	of	a	“local	administrative	agency.”		The	Court	
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noted	that	the	case	law	is	clear	that	“an	act	of	an	administrative	agency	is	a	
‘decision’	within	the	meaning	of	the	statute	only	when	it	is	a	determination	of	
an	adjudicative	nature.”	

In	defining	the	difference	between	legislative	and	adjudicative	decisions,	the	
Court	cited	to	State	of	Georgia	v.	International	Keystone	Knights	of	the	Ku	Klux	
Klan,	Inc.,	299	Ga.	392	(2016):	

“Administrative	 determinations	 of	 a	 legislative	 nature	 are	
prospective	 in	 application,	 general	 in	 application,	 and	 often	
marked	 by	 a	 general	 factual	 inquiry	 that	 is	 not	 specific	 to	 the	
unique	 character,	 activities,	 or	 circumstances	 of	 any	 particular	
person.	 	 Determination	 of	 an	 adjudicative	 nature,	 on	 the	 other	
hand,	 are	 immediate	 in	 application,	 specific	 in	 application,	 and	
commonly	 involve	 an	 assessment	 of	 facts	 about	 the	 parties	 and	
their	activities,	businesses,	and	properties.”	

The	Court	found	that	nothing	about	the	adoption	of	a	new	development	code	
fits	within	that	definition	of	a	“decision”	of	an	administrative	agency	dealing	
with	the	zoning	or	allowed	use	of	a	particular	parcel	of	land.		As	such,	the	
Court	held	that	“nothing	in	the	adoption	of	the	Code	focused	on	‘the	unique	
character,	activities,	or	other	circumstances	of	any	particular	person”	and	“the	
City	Council	was	not	acting	as	an	administrative	agency.”		Therefore,	the	
adoption	of	the	development	code	was	not	a	“decision”	within	the	meaning	of	
the	statute	and,	as	such,	a	discretionary	application	was	not	required.	

Shumacher	et	al.	v.	City	of	Roswell,	344	Ga.App.	135	(2017).	

After	the	decision	by	the	Supreme	Court	referenced	above,	the	case	was	
remanded	to	the	Court	of	Appeals	to	address	the	question	of	whether	the	trial	
court	erred	in	dismissing	the	plaintiff’s	procedural	due	process	claim	based	on	
the	existence	of	an	adequate	state	law	remedy.		The	Court	affirmed	the	trial	
court’s	dismissal	and	held	the	ZPL	provided	the	plaintiffs	with	an	adequate	
remedy	for	the	alleged	procedural	irregularities	committed	by	the	City	in	the	
adoption	of	the	Unified	Development	Code.		

The	Court	noted	that	under	both	the	State	and	Federal	Constitutions,	the	focus	
of	a	procedural	due	process	challenge	is	whether	the	state	makes	adequate	
procedures	available	to	remedy	the	otherwise	procedurally	flawed	
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deprivation	of	a	protected	interest.		The	Court	held	that	the	ZPL	provided	such	
a	remedy	and	noted	that	if	the	City	failed	to	comply	with	the	notice	and	
hearing	requirements	of	the	ZPL	that	the	affected	property	owner	could	
petition	the	court	to	have	the	zoning	decision	declared	invalid.		As	a	result,	the	
Court	held	that	the	appellants	could	not	succeed	on	their	procedural	due	
process	claims	as	a	matter	of	law	and	affirmed	the	trial	court’s	grant	of	the	
City’s	motion	for	judgment	on	the	pleadings.		

The	Stuttering	Foundation,	Inc.	v.	Glynn	County	et	al.,	301	Ga.	492,	801	
S.E.2d	793	(2017).	

The	Foundation	was	a	tenant	leasing	office	space.		The	owner	of	the	office	
space	applied	to	rezone	the	property	to	construct	an	addition	to	the	building	
rented	by	the	Foundation.		The	Foundation	opposed	the	development	and,	as	
such,	filed	for	judicial	review	of	the	rezoning	application	or,	alternatively,	for	
mandamus	reversing	the	approval	of	the	application.			The	trial	court	granted	
the	motion	to	dismiss	by	the	county	for	lack	of	standing.		The	Supreme	Court	
then	granted	the	Foundation’s	application	for	discretionary	appeal.	

The	Court	addressed	whether	the	Foundation	followed	the	requisite	
interlocutory	appeal	procedure.		In	doing	so,	the	Court	pointed	out	that	the	
order	of	the	trial	court	also	dismissed	the	claim	for	mandamus	relief	and,	
therefore,	was	immediately	and	directly	appealable	to	the	Supreme	Court.			

The	Court	then	addressed	whether	the	Foundation	did	indeed	have	standing.		
The	Court	examined	the	record	regarding	the	lease	between	the	property	
owner	and	the	Foundation	which	showed	that	the	Foundation	had	no	interest	
in	the	real	property	and,	therefore,	no	recognizable	interest	in	the	zoning	
decision.		The	Court	noted	that	while	there	was	no	doubt	that	the	Foundation	
could	pursue	action	against	the	owner	individually,	the	Foundation	lacked	
standing	to	challenge	the	zoning	decision	as	it	had	no	interest	in	the	real	
property.	

City	of	Sandy	Springs	Board	of	Appeals	et	al.	v.	Traton	Homes,	LLC.,	341	
Ga.App.	551,	801	S.E.2d	599	(2017).	

The	petitioner	for	writ	of	certiorari	sought	judicial	review	of	a	city	zoning	
decision.		The	board	moved	to	dismiss	due	to	failure	to	comply	with	the	
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requirements	for	obtaining	the	writ.		The	Fulton	County	Superior	Court	
denied	the	motion	and	the	board	applied	for	interlocutory	review.			

The	board	specifically	cited	the	requirements	of	O.C.G.A.	§	5‐4‐6(b)	regarding	
the	service	requirements	connected	with	writs	of	certiorari.		The	statute,	read	
along	with	O.C.G.A.	§	5‐4‐3,	enumerates	three	separate	documents	which	must	
be	included	with	service:		(1)the	petition	for	certiorari	filed	by	the	dissatisfied	
party;	(2)	the	writ	of	certiorari	issued	by	the	clerk;	and	(3)	the	sanction	of	the	
writ	by	the	superior	court	judge.		The	copy	of	the	petition	and	the	sanction	of	
the	writ	were	served	on	the	board,	but	no	writ	from	the	clerk	of	court	was	
ever	actually	issued	or	served.		While	it	is	the	clerk’s	duty	to	issue	the	writ,	it	
is	the	petitioner	and	his	counsel’s	duty	to	ensure	that	the	writ	is	served,	which	
was	not	done	here.			

The	Court	held	that	when	there	is	no	such	service,	there	is	no	suit,	and	thereby	
it	reversed	the	judgment,	and	the	case	was	dismissed.			

City	of	Cumming	et	al.	v.	Flowers	et	al.,	300	Ga.	820,	797	S.E.2d	846	
(2017).	

The	issue	in	the	case	was	the	procedure	by	which	a	local	zoning	board’s	quasi‐
judicial	decision	on	a	variance	request	must	be	appealed	to	the	superior	court.		
Homeowners,	upset	by	the	grant	of	a	variance	to	a	neighboring	property,	
sought	to	appeal	the	decision	of	the	Board	of	Zoning	Appeals	by	filing	a	
complaint	seeking	a	writ	of	mandamus	and	an	injunction	in	the	superior	court.		
Defendants	argued	that	under	O.C.G.A.	§	5‐4‐1,	the	variance	decision	was	
quasi‐judicial	and	therefore	could	only	be	challenged	in	superior	court	by	
filing	a	petition	for	writ	of	certiorari.			

In	their	reasoning,	the	Court	looked	to	the	facts	surrounding	the	decision	of	
the	Board	of	Zoning	Appeals	and	stated	when	agencies,	“are	called	upon	to	
make	factual	determinations	and	thus	adjudicate…they	are…considered	to	be	
acting	in	a	quasi‐judicial	capacity.”		The	petitioners	claimed	that	the	variance	
in	question	did	not	satisfy	a	number	of	conditions	required	by	the	zoning	
ordinance	in	order	to	be	approved.		They	argued	that	because	these	
conditions	were	overlooked,	the	council	was	exercising	legislative	power.		
However,	the	Court	made	clear	that	“a	quasi‐judicial	decision	does	not	become	
a	legislative	decision	simply	because	it	was	wrong.”	
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The	Supreme	Court	agreed	with	the	defendants’	assertion	that	the	decision	
could	only	be	challenged	by	petition	for	certiorari	and,	in	so	doing,	
disapproved	several	prior	decisions	and	established	a	uniform	precedent	for	
similar	cases.		The	Court	stated	that	under	the	Constitution,	superior	courts	
have	appellate	jurisdiction	“as	may	be	provided	by	law.”		Because	of	this,	the	
court	formally	disapproved	cases	in	which	it	was	said	that	local	ordinances	
could	create	means	of	appeal	to	the	superior	court,	including	direct	appeals	
that	were	not	authorized	by	state	law.		“And	just	as	a	local	government	cannot	
control	by	ordinance	whether	a	direct	appeal	may	be	brought	in	the	superior	
court,	neither	can	a	local	government	control	by	ordinance	whether	certiorari	
may	be	brought	in	the	superior	court	under	OCGA	§5‐4‐1.”	

Sweet	City	Landfill,	LLC	et	al.	v.	Elbert	County	et	al.,	2018	WL	4089169	‐‐‐
S.E.2d‐‐‐	(2018).	

The	Court	reconsidered	its	previous	determination	that	an	application	for	
discretionary	appeal	was	required.		Sweet	City	had	appealed	the	trial	court	
order	granting	a	motion	to	dismiss	filed	by	the	appellees.		The	Court	of	
Appeals	had	previously	dismissed	the	appeal,	but	the	Supreme	Court	
remanded	the	case	for	reconsideration	in	light	of	several	more	recent	
appellate	decisions.		The	Court	sought	to	determine	whether	the	case	involved	
a	zoning	decision	such	that	an	application	for	discretionary	appeal	would	be	
required.		The	Court	found	that	the	County	made	no	individualized	
determination	about	the	particular	property	at	issue.		Because	no	adjudicative	
decision	was	made,	the	Court	held	that	it	was	not	a	zoning	case	requiring	a	
discretionary	appeal	to	the	Court.					

The	Court	then	considered	whether	the	trial	court	properly	granted	the	
appellees’	motion	to	dismiss	based	upon	the	repeal	of	the	challenged	
ordinance	by	Elbert	County	during	the	pendency	of	the	case.		The	Court	found	
that	the	trial	court	properly	dismissed	the	case	as	moot	based	upon	the	repeal	
of	the	challenged	ordinance	provisions.		

Shelley	v.	Town	of	Tyrone,	302	Ga.	297	(2017).	

The	Court	found	that	the	appellant	failed	to	exhaust	his	administrative	
remedies	before	seeking	relief	in	the	trial	court.		As	a	result,	the	Court	held	
that	the	appellant’s	as‐applied	challenges	to	the	zoning	ordinances	were	not	
ripe	for	judicial	review.			Specifically,	although	he	opposed	the	ordinances	
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before	their	enactment,	once	the	ordinance	passed	he	failed	to	seek	
permission	through	variance	or	conditional	use	requests	to	use	the	properties	
for	any	of	the	uses	that	he	claimed	were	taken	away	by	the	2011	ordinance.		

The	Court	went	on	to	note	that	the	appellant’s	facial	challenges	were	not	
subject	to	the	exhaustion	requirement.		However,	the	Court	nevertheless	
rejected	these	challenges	on	the	basis	that	they	were	mooted	by	the	
enactment	of	an	entirely	new	ordinance	in	2015.			

III. CONDITIONAL	USE	PERMITS/SPECIAL	USE	PERMITS.	
	
Jester	et	al.	v.	Red	Alligator,	LLC,	344	Ga.App.	15,	806	S.E.2d	920	(2017).	
	
A	landowner	sought	to	build	a	mixed‐use	luxury	resort	with	coin	operated	
amusement	machines.		The	landowner	brought	the	action	against	DeKalb	
County	to	prevent	the	board	from	rescinding	or	declaring	invalid	its	previous	
approval	of	a	rezoning	application	and	an	application	for	a	special	land	use	
permit	(SLUP).		The	Superior	Court	ruled	in	favor	of	the	landowner	and	the	
county	appealed.		

The	county	argued	that	the	voluntary	withdrawal	of	both	the	rezoning	and	the	
SLUP	applications	before	the	commission	had	the	opportunity	to	take	a	“valid”	
vote	on	them	rendered	the	issue	moot.		After	analysis	of	the	factors	for	
mootness,	the	Court	determined	that	none	of	the	factors	applied	and	that	the	
landowner	still	had	interest	in	the	case.			

Additionally,	the	county	argued	that	the	trial	court	erred	in	granting	the	
request	for	a	declaratory	judgment	on	the	grounds	that	the	approval	of	both	
the	rezoning	and	SLUP	applications	did	not	comply	with	the	Ward	Courtesy	
Rule.		Specifically,	under	the	Ward	Courtesy	Rule,	“no	zoning	changes	can	be	
approved	without	the	vote	of	a	commissioner	in	whose	district	the	property	is	
located.”		In	spite	of	this,	Red	Alligator	contended	that	“zoning	ordinance”	and	
“zoning	decision”	were	intended	to	have	separate	and	distinct	meanings	and	
cited	to	the	Zoning	Procedures	Law.		However,	the	Court	made	clear	that	it	
was	not	applying	the	ZPL,	but	instead	was	applying	the	DeKalb	County	
Organizational	Act.		The	Court	then	determined	that	the	definition	of	a	zoning	
ordinance	in	the	Organization	Act	applied.		Because	the	requisite	
representative	was	not	present	at	the	vote	at	issue,	the	Court	held	that	the	
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vote	was	invalid.		As	such,	the	SLUP	was	impermissibly	granted	and	held	to	be	
void	by	the	Court.		

IV. ENFORCEMENT	OF	ORDINANCES.	
	
Hoechstetter	et	al.	v.	Pickens	County	et	al.,	815	S.E.2d	50	(2018).	
	
The	case	originated	when	neighbors	filed	a	petition	for	judicial	review	of	the	
Board	of	Commissioners’	decision	granting	a	conditional	use	permit.		The	
neighbors	claimed	that	they	were	denied	a	meaningful	opportunity	to	be	
heard	on	the	application.		The	neighbors	complained	that	the	Board	failed	to	
give	notice	as	required	by	the	Zoning	Procedures	Law.		The	Board	responded	
that	there	were	two	meetings.		It	was	undisputed	that	the	first	meeting	held	in	
October	2015	before	the	Planning	Commission	did	comport	with	the	notice	
requirements,	while	the	second	meeting,	held	before	the	Board	of	
Commissioners	in	January	2016,	did	not.		The	Board	contended	that	the	first	
meeting	was	the	only	one	that	fell	under	the	requirements	of	the	ZPL	and	that	
they	had	satisfied	their	duty	under	the	statute.	
	
The	Supreme	Court	noted	that	the	“whole	point	of	the	statutory	notice‐and‐
hearing	requirements	is	to	afford	interested	citizens	a	meaningful	opportunity	
to	be	heard	on	a	proposed	zoning	decision.”		The	Court	went	on	to	hold	that	
“when	a	hearing	is	too	attenuated	in	time	or	circumstance	from	the	final	
zoning	decision,	another	hearing	may	be	required.”		The	Court	noted	that	had	
a	proper	record	been	kept	of	the	meeting,	rather	than	a	one‐page	
memorandum,	the	hearing	before	the	planning	commission	might	have	
satisfied	the	requirements	of	the	ZPL.		But,	because	the	memorandum	did	not	
disclose	even	the	general	nature	of	the	objections	made	to	the	planning	
commission,	it	failed	to	inform	the	Board	in	a	meaningful	way	of	what	
happened	before	the	planning	commission	and,	thus,	did	not	satisfy	the	
requirements	of	the	ZPL.		As	such,	the	conditional	use	permit	was	not	properly	
issued.				
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V. FIRST	AMENDMENT	CHALLENGES.	
	
Fort	Lauderdale	Food	Not	Bombs	v.	City	of	Fort	Lauderdale,	2018	WL	
4000057‐‐‐F.3d‐‐‐‐		

The	City	of	Fort	Lauderdale	enacted	an	ordinance	that	restricted	food	sharing	
in	public	parks.		Fort	Lauderdale	Food	Not	Bombs	(FLFNB)	was	a	non‐profit	
organization	that	endeavored	to	share	free	meals	with	the	homeless	in	a	Fort	
Lauderdale	Park.		Upon	the	enactment	of	this	ordinance,	FLFNB	challenged	
the	ordinance	and	a	related	park	rule	alleging	that	they	violated	their	First	
Amendment	rights	of	free	speech	and	free	association.			

The	Court	noted	that	it	has	traditionally	followed	a	two‐part	test	to	determine	
whether	the	conduct	is	sufficiently	expressive	to	merit	protection	under	the	
First	Amendment:		(1)	whether	an	intent	to	convey	a	particular	message	was	
present;	and	(2)	whether	in	the	surrounding	circumstances	the	likelihood	was	
great	that	the	message	would	be	understood	by	those	who	viewed	it.		
However,	more	recently	the	Court	has	clarified	that	a	“narrow	succinctly	
articulable	message	is	not	a	condition	of	constitutional	protection.”		Further,	
“In	determining	whether	conduct	is	expressive,	we	ask	whether	the	
reasonable	person	would	interpret	it	as	some	sort	of	message,	not	whether	an	
observer	would	necessarily	infer	a	specific	message.”	Holloman	v.	Harland,	370	
F.3d	1252	(11th	Cir.	2004).	

The	Court	held	that	the	reasonable	observer	would	interpret	the	food	sharing	
events	as	conveying	some	sort	of	message	as	the	volunteers	not	only	set	up	
signs	for	the	organization,	but	continually	distributed	literature	regarding	
their	cause	to	the	participants.		As	such,	the	organization’s	food	sharing	
program	was	found	to	be	expressive	conduct	protected	by	the	First	
Amendment.			

VI. NONCONFORMING	USES.	
	

May	v.	Morgan	County,	343	Ga.	App.	255	(2017).	
	

Defendant	May	was	found	to	be	in	violation	of	a	zoning	ordinance	by	offering	
her	vacation	home	as	a	short‐term	rental.		May	argued	that	prior	to	the	
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enactment	of	the	current	statute,	her	use	of	her	property	was	permitted	and	
was	thus	a	grandfathered	use.			
	
The	Court	noted	that	a	nonconforming	but	protected	use	is	ordinarily	defined	
as	a	use	which	lawfully	existed	prior	to	the	enactment	of	a	zoning	ordinance,	
or	of	an	amendment	to	a	theretofore	existing	zoning	ordinance,	and	which	
therefore	may	be	maintained	after	the	effective	date	of	the	ordinance	or	
amendment	although	it	does	not	comply	with	zoning	restrictions	applicable	to	
the	area.	Rockdale	County	v.	Burdette,	278	Ga.	755	(2004).			Also,	in	order	to	
establish	a	grandfathered,	nonconforming	use,	the	Court	noted	that	it	is	
necessary	to	show	that	the	“land	was	used	for	the	nonconforming	purpose	
prior	to	the	enactment	of	the	zoning	ordinance.		Henry	v.	Cherokee	County,	290	
Ga.	App.	355	(2008).		May	contended	that	her	use	began	three	years	prior	to	
the	enactment.		However,	the	Court	found	that	the	previous	iteration	of	the	
ordinance	also	did	not	allow	for	the	use	which	May	was	attempting	in	short‐	
term	rentals	of	her	home.			
		
The	case	was	ultimately	remanded	to	the	trial	court	to	address	the	
unanswered	issue	of	whether	the	pre‐2010	ordinance	in	question	was	
unconstitutionally	vague.			
	
Edwards	et	al.	v.	City	of	Warner	Robins	et	al.,	302	Ga.	381,	807	S.E.2d	438	
(2017).	
	
The	City’s	Base	Environs	Overlay	District	ordinance	prohibited	mobile	homes	
on	certain	properties	within	the	district	except	where	permitted	as	legal	
nonconforming	uses.		This	ordinance	was	enacted	and	added	to	the	overall	
zoning	ordinance	in	1994.		In	1973,	Petitioner	acquired	the	subject	property	
in	Warner	Robins	and	subdivided	it	into	three	lots,	each	with	a	mobile	home.		
In	1997,	Petitioner	bought	several	more	lots	surrounding	the	original	three,	
totaling	several	acres	with	36	lots.		Each	lot,	when	purchased,	had	a	mobile	
home	or	was	being	held	out	for	a	mobile	home.			
	
The	relevant	section	of	the	zoning	ordinance	stated	that,	“[i]f	a	non‐
conforming	structure	is	destroyed	by	any	means	to	the	extent	of	more	than	
fifty	percent	of	its	current	replacement	value,	it	shall	not	be	reconstructed	
except	in	conformity	with	the	provisions	of	these	regulations.”	
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It	was	undisputed	that	all	of	Petitioner’s	properties	are	within	the	BEOD.		
Petitioners	sought	permission	from	the	City	to	substantially	upgrade	and,	in	
some	cases,	replace	individual	mobile	homes.		The	petition	was	denied	as	the	
Superior	Court	held	that	the	Petitioners	could	not	expand	their	non‐
conforming	use	by	removing	a	mobile	home	and	replacing	it	with	a	new	one	
or	by	placing	new	mobile	homes	on	previously	vacant	lots.		The	Petitioners	
appealed	this	decision.	
	
The	Supreme	Court	found	that	the	mobile	homes	had	been	allowed	by	the	City	
as	legal	nonconforming	uses	because	they	were	in	place	before	the	first	BEOD	
ordinance	was	enacted.			However,	a	governing	authority	could	require	a	
nonconforming	use	to	be	terminated	in	reasonable	time.		It	was	noted	that	
courts	have	consistently	held	that	prior	nonconforming	uses	are	not	
absolutely	protected	from	subsequent	zoning	regulations.		As	such,	the	Court	
upheld	the	denial	of	the	petition	to	expand	the	mobile	home	park	and	to	
replace	existing	mobile	homes.			
	
VII. ORDINANCE	INTERPRETATION.	

	
SDS	Real	Property	Holdings,	LTD.	et	al.	v.	The	City	of	Brookhaven,	341	
Ga.App.	862,	802	S.E.2d	100	(2017).	

Developers	applied	for	a	land	disturbance	permit	from	the	City	Planning	
Director.		When	the	application	was	denied,	the	developers	appealed	to	the	
Zoning	Board	of	Appeals	which	upheld	the	decision	of	the	Planning	Director.		
The	superior	court	subsequently	affirmed	the	decision	of	the	Zoning	Board	
and	the	Court	of	Appeals	granted	the	application	for	discretionary	review.	

On	review,	the	developers	contended	that	the	superior	court	erred	by	finding	
that	they	were	required	to	seek	rezoning	of	its	property	in	order	for	the	LDP	
to	issue.		The	Court	agreed,	finding	that	the	conflict	between	the	Overlay	
District	provisions	and	the	R‐100	provisions	required	that	the	provisions	of	
the	Overlay	District	would	govern.		Because	no	violation	of	the	Overlay	
District	provisions	was	noted	as	a	reason	for	denying	the	LDP,	the	Court	erred	
in	upholding	the	denial	of	the	LDP	on	the	basis	that	it	failed	to	comply	with	the	
R‐100	density	requirements.		
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The	trial	court	also	held	that	the	appellants	had	failed	to	exhaust	their	
administrative	remedies	by	withdrawing	their	rezoning	application.			
However,	the	Court	noted	that	the	Overlay	District	Code	did	not	state	that	
there	is	a	requirement	that	the	district	be	rezoned	if	the	application	meets	the	
requirements.		As	such,	the	Court	found	that	the	decision	to	deny	the	
application	was	based	upon	a	misinterpretation	of	the	ordinances	based	on	
the	application	of	the	R‐100	zoning,	and	the	developers	had	in	fact	exhausted	
their	administrative	remedies	by	appealing	the	Planning	Director’s	LDP	denial	
to	the	ZBA	and	superior	court.	

Monumedia	II,	LLC	v.	Department	of	Transportation,	343	Ga.App.	49	
(2017).	

The	appellant	installed	three	signs	inside	the	windows	of	a	Buckhead	building	
that	were	visible	to	traffic	on	Peachtree	Road.		The	City	of	Atlanta	alleged	that	
the	signs	violated	City	ordinances,	and	the	Georgia	DOT	also	alleged	that	the	
signs	violated	the	Georgia	Outdoor	Advertising	Control	Act	(OACA).		After	
losing	its	administrative	appeals,	the	appellant	also	sought	review	of	the	
decision	in	the	Superior	Court	of	Fulton	County,	which	affirmed	the	agencies’	
decisions	in	both	cases.		The	Court	reversed	the	trial	court	on	both	issues.	

The	Court	found	that	the	OACA,	by	its	plain	terms,	did	not	regulate	signs	
located	inside	of	a	building.		By	its	own	terms,	it	seeks	to	regulate	“outdoor”	
advertising	only.		And	because	the	signs	at	issue	were	located	inside	of	the	
Franco	building,	they	were	not	subject	to	regulation	or	prohibition	under	the	
OACA.		

Similarly,	the	City	of	Atlanta’s	ordinances	expressly	provided	that	any	sign	
inside	of	a	building	is	not	required	to	obtain	a	sign	permit.		Nevertheless,	the	
City	argued	that	other	general	provisions	in	the	ordinances	permitted	
regulation	of	such	signs.		The	Court	disagreed	and	found	that	these	other	
provisions	at	best	created	ambiguity	as	to	whether	the	appellant’s	signs	could	
be	regulated,	requiring	that	such	ambiguities	be	resolved	in	favor	of	
Monumedia.		The	Court	also	noted	that	the	City	had	since	amended	the	
ordinance	to	address	signs	located	inside	of	buildings,	thus	supporting	the	
conclusion	that	the	prior	ordinance	at	issue	did	not	address	such	signs.	
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 In the past year, the Supreme Court of Georgia has decided two cases that have significantly 

changed the appeals process as applied to local government zoning decisions:  City of Cumming 

v. Flowers, 300 Ga. 820 (2017), reconsideration denied (Mar. 30, 2017) and Diversified Holdings, 

LLP v. City of Suwanee, 302 Ga. 597 (2017), reconsideration denied (Nov. 14, 2017).  The 

holdings in these cases have effectively eliminated any ambiguity that once existed by 

unquestionably establishing that zoning decisions, particularly those relating to rezoning and 

variances, made by local government bodies are quasi-judicial decisions in which the appropriate 

avenue for appeal is through writ of certiorari.   

In City of Cumming v. Flowers, the Georgia Supreme Court struck down decades of zoning 

case law to hold that the appeal of a quasi-judicial zoning decision requires a writ of certiorari, 

regardless of what the zoning ordinance, or prior case law, might say, because O.C.G.A. § 5-4-1 

provides that writ of certiorari is the exclusive remedy for appeal from inferior judiciaries.  300 

Ga. 820, 834 (2017), reconsideration denied (Mar. 30, 2017).  This includes local governments 

acting in a quasi-judicial manner.  In this case, the Board of Zoning Appeals in the City of 

Cumming granted a variance request that was thereafter appealed to the superior court by 

neighboring homeowners, who sought a writ of mandamus and an injunction. See City of 

Cumming v. Flowers, 300 Ga. 820 (2017), reconsideration denied (Mar. 30, 2017).  In response, 

the City of Cumming argued that zoning variance decisions are quasi-judicial and, therefore, writ 

of certiorari is the only vehicle for appeal.  Id.  While the trial court did not find for the City of 

Cumming, the Supreme Court of Georgia ultimately held that the statute allowing petition for 

certiorari applied as the Board of Zoning Appeals’ decision was quasi-judicial. See City of 

Cumming v. Flowers, 300 Ga. 820, 823 (2017), reconsideration denied (Mar. 30, 2017).  The 

Supreme Court further held that quasi-judicial decisions of zoning boards may be appealed by writ 
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of certiorari regardless of what local ordinances provide, see Id. at 834, and that local ordinances 

cannot “create [a] means of appeal to the superior court, including direct appeals, that are not 

authorized by statute.”  Id. at 831.   

Flowers ultimately demonstrates that when a local government body is required to consider 

whether facts applied to a certain piece of property, considered in the light of standards in the 

ordinance, warrant zoning relief, it is acting in a quasi-judicial nature.  See Id. at 823-824.  While 

Flowers particularly involves the appeal of a variance request, the court did not narrow the decision 

to variance cases; instead, it held that certiorari is the only available remedy whenever the decision 

appealed is quasi-judicial in nature, also citing cases where special use permits were appealed.  See 

Id. at 828-829. 

Diversified Holdings, LLP v. City of Suwanee provides further foundation for those 

holdings in Flowers.  In this case, a property owner, Diversified Holdings, LLP, sought rezoning 

for certain property, currently zoned for commercial use, that they had been trying to sell 

unsuccessfully for the past 26 years.  302 Ga. 597, 597 (2017), reconsideration denied (Nov. 14, 

2017).  While Diversified Holdings, LLP had been unable sell the property as a commercial plot, 

they claimed they had previously received other offers contingent upon a rezoning or variance for 

multifamily use.  See Id. at 597-598.  Though the current zoning was in accordance with the City 

of Suwanee’s comprehensive plan, Diversified Holdings, LLP claimed that the existing zoning 

was unconstitutional as applied to that specific property and applied for rezoning with the City of 

Suwanee.  See Id. at 598.  Suwanee’s city council denied the application, and Diversified Holdings, 

LLP filed suit in superior court thereafter, alleging an unconstitutional taking.  See Id.  After the 

superior court found for the City of Suwanee, Diversified Holdings, LLP filed a direct appeal as 

well as an application for discretionary appeal, presumably because it was unclear which was 
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proper in this circumstance.  See Id. at 599.  As has been previously held, “the discretionary 

application procedure applies to adjudicative or quasi-judicial decisions by local administrative 

agencies.”  Id. at 601.  After granting the application for discretionary appeal, the Supreme Court 

of Georgia ultimately found that such an appeal, “which is from a superior court order affirming a 

local zoning board's decision that the zoning regulations applied to a particular piece of property 

are not unlawful, is the type of individualized determination that remains subject to the application 

procedure set out in OCGA § 5-6-35. (a) (1).”  Id. at 605.   

By establishing that discretionary applications are required for rezoning decisions, the 

Supreme Court of Georgia in Diversified unambiguously establishes that decisions regarding 

rezoning applications are adjudicative.  As the Supreme Court explains,  

[g]enerally, an adjudicative decision operates to address a specific dispute or 
determine rights and obligations of a particular party or parties. The resulting 
decision seeks to establish those rights and obligations or otherwise resolve the 
dispute, and is immediate in application. A legislative decision, on the other hand, 
is usually marked by a general inquiry, often not limited to the facts and 
circumstances of specific people or properties, which results in a rule of law or 
course of policy that will apply in the future. 

 
Diversified Holdings, LLP v. City of Suwanee, 302 Ga. 597, 601–02 (2017), reconsideration 

denied (Nov. 14, 2017).  Since, “an application to rezone a particular parcel … involves an 

individualized determination based on the character and circumstances of that particular parcel of 

land,” it is an adjudicative decision.  Id.  603.   

Local government decisions may be legislative, adjudicative, or a combination of both.  As 

has been well-established, legislative or quasi-legislative decisions are characterized by broad 

rules and universal applications, such as a text amendment or the readoption of the official zoning 

map for the entire city.  See generally Schumacher v. City of Roswell, 803 S.E.2d 66, 67 (Ga. 

2017).  Conversely, when a decision is one which allows for a particular development on a 
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particular property, subject to criteria under the ordinance, it is a judicial or quasi-judicial decision.  

The Georgia Supreme Court told us in City of Cumming v. Flowers that when a decision requires 

the local authority to “‘determine[ ] the facts and appl[y] the ordinance's legal standards to them,’ 

[it] is a ‘decision-making process ... akin to a judicial act.’” 300 Ga. 820, 824 (2017), 

reconsideration denied (Mar. 30, 2017)(quoting Jackson v. Spalding County, 265 Ga. 792, 794 

(1995)).  Likewise, in Diversified Holdings, LLP v. City of Suwanee, the Georgia Supreme Court 

found that, unlike a legislative decision, “an application to rezone a particular parcel… involves 

an individualized determination based on the character and circumstances of that particular parcel 

of land.”  807 S.E.2d 876, 883 (Ga. 2017).  Together, these cases unmistakably establish that 

decisions regarding permit and variance applications are quasi-judicial decisions requiring appeal 

to the superior court by writ of certiorari.  But uncertainty remains as to whether a rezoning of a 

tract of land must proceed by certiorari.  Thus, the cautious practitioner should file a constitutional 

challenge to the zoning classification applied to a property by both writ of certiorari and appeal, 

such as a declaratory judgment action or mandamus until the proper vehicle for appeal is firmly 

established by the Supreme Court. 
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