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All rights reserved. Printed in the United States of America. No part of this publication may  be 
reproduced, stored in a retrieval system, or transmitted in any form by any means, electronic, 
mechanical photocopying, recording, or otherwise, without the prior written permission of ICLE.

The Institute of Continuing Legal Education’s publications are intended to provide current and 
accurate information on designated subject matter. They are off ered as an aid to practicing 
attorneys to help them maintain professional competence with the understanding that the 
publisher is not rendering legal, accounting, or other professional advice.  Attorneys should 
not rely solely on ICLE publications.  Attorneys should research original and current sources of 
authority and take any other measures that are necessary and appropriate to ensure that they 
are in compliance with the pertinent rules of professional conduct for their jurisdiction.  

ICLE gratefully acknowledges the eff orts of the faculty in the preparation of this publication 
and the presentation of information on their designated subjects at the seminar.  The opinions 
expressed by the faculty in their papers and presentations are their own and do not necessarily 
refl ect the opinions of the Institute of Continuing Legal Education, its offi  cers, or employees.  The 
faculty is not engaged in rendering legal or other professional advice and this publication is not 
a substitute for the advice of an attorney.  This publication was created to serve the continuing 
legal education needs of practicing attorneys.  

ICLE does not encourage non-attorneys to use or purchase this publication in lieu of hiring 
a competent attorney or other professional.  If you require legal or other expert advice, you 
should seek the services of a competent attorney or other professional.

Although the publisher and faculty have made every eff ort to ensure that the information 
in this book was correct at press time, the publisher and faculty do not assume and hereby 
disclaim any liability to any party for any loss, damage, or disruption caused by errors or 
omissions, whether such errors or omissions result from negligence, accident, or any other 
cause.

The Institute of Continuing Legal Education of the State Bar of Georgia is dedicated to promoting 
a well organized, properly planned, and adequately supported program of continuing legal 
education by which members of the legal profession are aff orded a means of enhancing their 
skills and keeping abreast of developments in the law, and engaging in the study and research 
of the law, so as to fulfi ll their responsibilities to the legal profession, the courts and the public.

Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.
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A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.

iii
FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Tangela S. King
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE
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AGENDA

PRESIDING: Gerald R. Weber, Jr., Program Co-Chair; Law O�ce of Gerald Weber; Southern Center for  
Human Rights, Atlanta
Nora M. Benavidez, Program Co-Chair; Attorney at Law, Atlanta
Natsu Taylor Saito, Program Co-Chair; Professor, Georgia State University College of   
Law, Atlanta

7:30 REGISTRATION AND CONTINENTAL BREAKFAST
(All attendees must check in upon arrival. A jacket or sweater is recommended.)

8:10 WELCOME AND PROGRAM OVERVIEW
Gerald R. Weber, Jr.

8:15 ETHICAL ISSUES IN CIVIL RIGHTS LITIGATION
Gerald R. Weber, Jr.
Natsu Taylor Saito

9:15 CURRENT ISSUES IN QUALIFIED IMMUNITY DEFENSES
Richard W. Hendrix, Finch McCrainie LLP, Atlanta

10:00 BREAK

10:10 POST-KENNEDY SUPREME COURT: IMPLICATIONS FOR CIVIL RIGHTS LITIGATION
Moderator:
Ti�any Williams Roberts, Attorney at Law; Professor, Georgia State University School of  
Law, Atlanta
Panelists:
Eric J. Segall, Professor, Georgia State University School of Law, Atlanta
Fred O. Smith, Jr., Professor, Emory University School of Law, Atlanta

11:10 WARRANTLESS SEARCHES OF COMMERCIAL PROPERTIES AND SCHOOLS
Brandon O. Moulard, Nelson Mullins Riley & Scarborough LLP, Atlanta
Bennett D. Bryan, DeKalb County Law Department, Decatur

12:10 LUNCH (Included in registration fee.)

12:35 LITIGATING GERRYMANDERING & VOTING RIGHTS IN THE SOUTH
Common Cause v. Rucho
Emmett J. Bondurant, Bondurant Mixson & Elmore LLP, Atlanta
Wright v. Sumter County Board of Elections & Registration
Bryan L. Sells, The Law O�ce of Bryan L. Sells LLC, Atlanta

1:50 BREAK

2:00 INTERSECTIONS IN IMMIGRATION AND SECTION 1983 LITIGATION
Moderator:
Nora M. Benavidez
Panelists:
Gillian Gillers, Southern Poverty Law Center, Decatur
Charles H. Kuck, Kuck Immigration Partners LLC, Atlanta
Mario B. Williams, Lead Counsel in Ramirez v. Je� Sessions, et al., Reuni�cation of   
Immigrant Parents Separated from Children; Williams Oinonen LLC Atlanta

3:00 ADJOURN
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Section 1  iti ation ost ennedy 

Fred O. Smith, Jr. 

I. rosecutorial Immunity 

One area that may be impacted by Justice Kennedy’s departure from the United States 
Supreme Court is the doctrine of “prosecutorial immunity.”  This doctrine categorically insulates 
prosecutors for liability for acts taken in their prosecutorial capacity.  See Imbler v. Pachtman, 
424 U.S. 409 (197 ).  Typically, prosecutors nonetheless only have ualified immunity for acts 
taken in their investigative capacity.  A prosecutor fails to turn over exculpatory evidence in 
violation of the Due Process Clause(s) under Brady v. Maryland, 373 U.S. 83 (19 3)?  He or she 
is absolutely immune from suit, because this failure is understood to be wrapped in the 
prosecutor’s adversarial capacity.  See, e.g., Thompson v.  Connick, 578 F.3d 293 (5th Cir.2009) 
(en banc).   A prosecutor lies in an affidavit for a warrant?  This would result only in qualified 
immunity, because this action is more closely tied to the prosecutor’s investigative role. 

What happens, however, when a prosecutor, during the course of an investigation, 
violates the Constitution, and then uses the resultant tainted evidence during a trial in his or her 
adversarial role?  Suppose, for example, a prosecutor persuades potential witnesses to lie in order 
to obtain a warrant in aid an investigation, but then compounds the error by placing those 
witnesses on the stand during a trial?  This precise scenario was before the court eight years ago 
in otta attamie ounty . hee, 558 U.S. 1103 (2010).  In that case, prosecutors argued that 
because they solicited false testimony from witnesses during a trial, this insulated them from 
liability for coaching the witnesses to lie during the investigation.  Placing the witnesses on the 
stand converted an investigative act into an adversarial one, they argued.  

In otta attamie ounty, Justice Kennedy was one of the most active questioners and his 
questions suggested that he was deeply concerned about the implications of the prosecutors’ 
arguments.  At one point he pointedly asked: “So the -- so the law is the more deeply you re 
involved in the wrong, the more likely you are to be immune? That s a strange proposition.”  A 
number of observers at the time questioned whether the case would spell the end of, or at least a 
substantial easing of, absolute immunity for prosecutorial acts.  Erin Miller, ethin ing 

rose utorial Immunity, Nov. 5, 2009, SCOTUSBlog, 
http: www.scotusblog.com 2009 11 what-would-prosecutors-do .    

The case settled after oral argument, before the Court had an opportunity to rule.  But 
given the tone at oral argument, is probably that the Court was poised to at last ease the doctrine 
of absolute prosecutorial immunity in that case and perhaps in the right future case.  In the 
absence of Justice Kennedy, however, it is less clear whether the same outcome is probable in 
the future.  

II. Qualified Immunity1 

 In recent years, federal courts scholars have undermined some of the basic empirical and 
legal assumptions undergirding qualified immunity, and in 2017, Justice Clarence Thomas 
expressed a willingness to reopen this uncommonly stable doctrine.  Indeed, the doctrine seems 
anachronistic in light of two legal and social moments. First, we are in an age of formalism with 
respect to federal jurisdiction, as the Court is expressing increased skepticism about court-created 
causes of action and court-created limits on federal judicial power. Second, we are in an age of 
“Ferguson” or “post-Ferguson”--the town that arrested the nation’s attention as its racially 
discriminatory policing practices came to light. There is a palpable sense that contemporary social 
movements are demanding greater accountability for violations of rights, especially on matters at 
the intersection of criminal justice and race. And scholars such as Dean Erwin Chemerinsky have 
argued that qualified immunity is to blame, in part, for the absence of proper accountability in this 
area. 
  

Both moments leave qualified immunity on uneasy ground. If it is the case that courts lack 
the authority to decline to exercise jurisdiction for prudential reasons, as the Court has strongly 
suggested in the past few years, how can it be that qualified immunity roars on unabated? The 
doctrine is utterly untethered from the text or history of Section 1983, for example.  And what is 
more, scholars such as Joanna Schwartz have shown that many of the empirical assumptions that 
purportedly justify this lack of accountability are wrong.  Further, if it is the case that 
unconstitutional uses of force are in need of a more significant range of deterrent remedies, a 
doctrine that forgives unreasonable--albeit “reasonably unreasonable”--uses of deadly force stands 
as an inevitable target. Worse, as I have written elsewhere, when governmental defendants invoke 
qualified immunity and other immunities in the same case, this sometimes means that there is no 
one to hold accountable. 

 
Justice Kennedy was not a formalist.  He sometimes endorsed flexible, self-imposed limits 

on federal judicial power.  See, e.g., United States v. Windsor, 570 U.S. 744 (2013).  To the extent 
that his replacement is more in the mold of Clarence Thomas, who has expressed severe skepticism 
about self-imposed limits on judicial power, rather than Justice Kennedy, who embraced such 
limits, the irony is this.  The appetite to revisit qualified immunity at One First Street may well 
grow.   
  

III. Other Substantive Doctrines 
 

There are a number of substantive doctrines of constitutional law that may also be impacted 
by Justice Kennedy’s departure: transgender and gay rights under the Equal Protection Clause; 
solitary confinement under the Eighth Amendment; and the reach of the death penalty.   

 
1 Most of this section is substantially similar to a small section of an article that I published in June 2018.  Fred O. 
Smith, Jr., Formalism, Ferguson, and the Future of Qualified Immunity, 93 NOTRE DAME L. REV. 2093 (2018) 
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1 

I. INTRODUCTION 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no Warrants shall issue, but upon probable cause, supported by Oath 
or affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized.

 
U.S. Const. Amend. IV 

 
A. Warrantless searches are presumptively unreasonable 

 
The Fourth Amendment prohibits (1) unreasonable searches and seizures, and (2) 

issuing warrants without probable cause and particularized description. But, the text does 

not specify when a warrant is required. Reading those two provisions together, the U.S. 

Supreme Court has interpreted the Fourth Amendment to require a warrant to satisfy 

reasonableness requirements. See Brigham City v. Stuart, 547 U.S. 398, 403 (2006) 

(without a warrant, most searches are “presumptively unreasonable”). However, there are 

exceptions to this rule. 

B. Balancing act: privacy vs. government interests 
 
To determine whether a warrant is required for any particular context, the courts 

balance the individual’s privacy interest with the government’s interest in the search. The 

higher the expectation of privacy, the more likely a warrant is required. For example, the 

expectation of privacy is very high in one’s home and therefore a warrant is almost always 

necessary. See Groh v. Ramirez, 540 U.S. 551, 559 (2004) (the right to be free from 

unreasonable searches at home is the “core” of the Fourth Amendment). On the other 

hand, the reasonable expectation of privacy is very low in prison and therefore no warrant 

is required. See Hudson v. Palmer, 468 U.S. 517, 528 (1984) (convict has low expectation 

of privacy in prison cell). Where there is no reasonable expectation of privacy, the Fourth 
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Amendment is not implicated. See Katz v. U.S., 389 U.S. 347, 351 (1967) (“What a person 

knowingly exposes to the public … is not a subject of Fourth Amendment protection”). 

The U.S. Supreme Court has recognized some categorical exceptions to the warrant 

requirement. 

C. Well-established exceptions to the warrant requirement 

i. Consent 

No warrant is required for any search conducted with valid consent. See 

Schneckloth v. Bustamonte, 412 U.S. 218, 222 (1973) (consent searches are “a 

constitutionally permissible and wholly legitimate aspect of effective police activity”). If 

the search stays within the scope of consent received, the search is reasonable under the 

Fourth Amendment without a warrant. Florida v. Jimeno, 500 U.S. 248, 251 (1991) (the 

scope is what a reasonable officer would interpret the consent to encompass). In the 

Eleventh Circuit, see, e.g., U.S. v. Plasencia, 886 F.3d 1336, 1342 (11th Cir. 2018) (scope 

of consent for a “complete” search of a boat includes GPS tracking data).  

ii. Exigent Circumstances 

No warrant is required when an official has a compelling and time-sensitive 

interest in entering the premises. Mincey v. Arizona, 437 U.S. 385, 393-394 (1978) (the 

“exigencies of the situation” can make a warrantless search reasonable). The U.S. 

Supreme Court has recognized such compelling interests to include preventing the 

imminent destruction of evidence (Kentucky v. King, 563 U.S. 452, 460 (2011)), fighting 

a fire (Michigan v. Tyler, 436 U.S. 499, 509 (1978)), and protecting a person from 

imminent injury (Brigham City v. Stuart, 547 U.S. 398, 404 (2006)). In the Eleventh 

Circuit, see, e.g, Montanex v. Carvajal, 889 F.3d 1202, 1211 (11th Cir. 2018) (a burglary 

is an exigent circumstance that justifies a warrantless search to find intruders).  

 

iii. Plain View 

No warrant is required for an official to search areas in “plain view.” Horton v. 

California, 496 U.S. 128, 133 (1990) (“If an article is already in plain view, neither its 

observation nor its seizure would involve any invasion of privacy”). So long as the official 

did not violate the Fourth Amendment in arriving at the place where the evidence was in 

plain view, the search is reasonable even without a warrant. Id. at 136. For example, no 

warrant is required to see what is in plain view in the public area of a business (Donovan 

v. Lone Steer, Inc., 464 U.S. 408, 412 (1984)), in “open fields” (Oliver v. U.S., 466 U.S. 

170 (1984)) or from a plane (Dow Chemical Co. v. U.S., 476 U.S. 227 (1986)). In the 

Eleventh Circuit, see, e.g., Fortson v. City of Elberton, 592 Fed.Appx. 819, 823 (11th Cir. 

2014) (no warrant required to enter nightclub open to the public and search in plain view). 

D. Special contexts: commercial property and schools 

Two areas that present unique Fourth Amendment considerations are businesses 

and schools. Though business owners and students retain the protection of the Fourth 

Amendment, their expectation of privacy on commercial property and in schools is 

reduced. New York v. Burger, 482 U.S. 691 (1987); Tinker v. Des Moines Indep. Cmty. 

Sch. Dist., 393 U.S. 503, 506 (1969). The courts have not created a categorical exception 

to the warrant requirement on commercial property, but they have approved warrantless 

administrative inspections in certain contexts. See Burger, supra. The courts have 

recognized a categorical exception to the warrant requirement in schools due to the 

“special needs” of student safety and school order. Vernonia Sch. Dist. 47J v. Acton, 515 

U.S. 646, 653 (1995). Yet, even when no warrant is required, searches on business 

premises and school property must be reasonable in scope and execution.  
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and schools. Though business owners and students retain the protection of the Fourth 

Amendment, their expectation of privacy on commercial property and in schools is 

reduced. New York v. Burger, 482 U.S. 691 (1987); Tinker v. Des Moines Indep. Cmty. 
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to the warrant requirement on commercial property, but they have approved warrantless 
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recognized a categorical exception to the warrant requirement in schools due to the 
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II. SEARCHES AND INSPECTIONS OF COMMERCIAL PROPERTY 

“[T]he law governing administrative searches continues to develop  
and the bench and bar must be on the lookout.” 

 
Rivera-Corraliza v. Morales, 794 F.3d 208, 223 (1st Cir. 2015) 

A. What is an administrative inspection? 

Administrative inspections are regulatory searches where the primary purpose is 

something other than a criminal investigation. City of Indianapolis v. Edmonds, 531 U.S. 

32, 37 (2000). Inspection regimes proliferated in the New Deal era, when jurisdictions 

around the country sought to ensure compliance with new safety regulations like fire, 

health, and building codes. Early inspection regimes did not require government 

inspectors to obtain a warrant.

B. Generally, warrant required for administrative inspections 
 

In a pair of 1967 cases, the U.S. Supreme Court determined that the Fourth 

Amendment’s warrant requirement applied to administrative inspections. See Camara v. 

Municipal Court of City and County of San Francisco, 387 U.S. 523, 540 (1967) (“we 

therefore conclude that appellant had a constitutional right to insist that the inspectors 

obtain a warrant”); See v. City of Seattle, 387 U.S. 541, 546 (1967) (“appellant may not be 

prosecuted for exercising his constitutional right to insist that the fire inspector obtain a 

warrant authorizing entry”). However, these decisions came with several caveats.  

First, the Camara/See court noted that traditional exceptions to the warrant 

requirement still applied to administrative inspections. Camara at 539 (“nothing we say 

today is intended to foreclose prompt inspections, even without a warrant, that the law 

has traditionally upheld in emergency situations”); See at 545 (“We therefore conclude 

that administrative entry, without consent, upon the portions of commercial premises 

 

which are not open to the public may only be compelled through prosecution or physical 

force within the framework of a warrant procedure.”). 

Second, the Camara/See court explained that inspection warrants are less 

cumbersome than traditional search warrants. In a criminal investigation, a search 

warrant must be supported by probable cause to believe that a search will produce 

evidence of a specific crime. Camara at 537-538. On the other hand, an inspection 

warrant need not be based on probable cause with specific knowledge of a particular 

building, but can be based on other criteria like passage of time, nature of the building, or 

condition of the area. Id. at 538. In other words, the court sought to assuage the fears of 

local government inspectors that the court’s ruling would interfere with their ability to 

ensure compliance with regulations.  

Third, the Camara/See court acknowledged that business premises “may be 

inspected in many more situations that private homes.” Id. at 545. The court declined to 

hold that warrantless inspection programs are per se unconstitutional, preferring to 

resolve those issues on a “case-by-case” basis. Id. at 546. This left the door open for the 

court to find new exceptions to the warrant requirement. 

C. Exceptions 

i. New York v. Burger’s closely regulated business exception  

Three years after Camara/See, the court suggested in Colonnade Catering Corp. 

v. U.S., 397 U.S. 72 (1970) that the warrant requirement may be relaxed in industries that 

were historically subject to intrusive regulation. In Colonnade, the court upheld a statute 

that made it a crime to refuse to consent to an alcoholic beverage inspection. Id. at 77. In 

New York v. Burger, 482 U.S. 691 (1987), the court expanded on Colonnade, noting that 
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the low expectation of privacy in commercial establishments is even lower in closely 

regulated businesses, and therefore a warrant is not required. Id. at 700.  

To determine whether an industry is closely regulated -- and therefore subject to 

warrantless inspections -- the courts consider: (1) the pervasiveness of regulations 

governing an industry; (2) the duration and history of the regulatory scheme; and (3)

whether other jurisdictions have imposed similar regulatory requirements. Id. at 701, 

705. The U.S. Supreme Court has identified four closely regulated industries: automobile 

salvage yards (Burger (1987)); mining (Donovan v. Dewey, 452 U.S. 594 (1981)); 

firearms (United States v. Biswell, 406 U.S. 311 (1972)); and liquor (Colonnade Catering 

Corp. v. United States, 397 U.S. 72, 77 (1970)). On the other hand, the court held that 

“businesses involved in interstate commerce” generally are not closely regulated (Barlow) 

and neither is the hotel industry (City of Los Angeles v. Patel, --- U.S. ---, 135 S.Ct. 2443 

(2015)).  

Circuits courts have identified other closely regulated industries, including: 

precious metals (Liberty Coins, LLC v. Goodman, 880 F.3d 274 (6th Cir. 2018)); 

commercial trucking (Owner-Operator Independent Drivers Association, Inc. v. United 

States Department of Transportation, 840 F.3d 879 (7th Cir. 2016)); gambling machines 

(Rivera-Corraliza v. Morales, 794 F.3d 208 (1st Cir. 2015)); funeral homes (Heffner v. 

Murphy, 745 F.3d 56 (2014)); banks (U.S. v. Chuang, 897 F.2d 646 (2d Cir. 1990)).

pharmacies (United States v. Acklen, 690 F.2d 70 (6th Cir. 1982)); and the sand and 

gravel industry (Marshall v. Nolichuckey Sand Co., 606 F.2d 693 (6th Cir. 1979)), among 

others. On the other hand, circuit courts have found that bee apiaries (Allinder v. Ohio, 

808 F.2d 1180 (6th Cir. 1987)), pornography production (Free Speech Coalition, Inc. v. 

Attorney General United States, 825 F.3d 149 (3rd Cir. 2016)); and abortion clinics 

 

(Tucson Woman's Clinic v. Eden, 379 F.3d 531 (9th Cir. 2004)) are not closely regulated 

industries. 

The Eleventh Circuit has recognized the trucking industry (United States v. Ponce–

Aldona, 579 F.3d 1218 (11th Cir. 2009)); automobile salvage yards (Bruce v. Beary, 498 

F.3d 1232 (11th Cir. 2007)); and nightclubs (Crosby v. Paulk, 187 F.3d 1339 (11th Cir. 

1999)) as closely regulated. It tacitly recognized the adult entertainment / nude dancing 

industry as closely regulated when it affirmed (without opinion) a district court’s holding 

in Alexis, Inc. v. Pinellas Cnty., 194 F.Supp.2d 1336, 1350-1351 (M.D.Fla. Mar. 29, 2002) 

aff’d, 88 Fed.Appx. 384 (11th Cir. 2003).  

Once an industry is determined to be closely regulated, the courts apply a three-

part test to determine whether the statute authorizing warrantless inspections is 

reasonable. Under Burger, warrantless inspection programs concerning closely regulated 

businesses are permissible where: (1) the government has a substantial interest in 

regulating the particular business; (2) the inspection program is necessary to further the 

regulatory scheme; and (3) the inspection program provides a constitutionally adequate 

substitute for a warrant in terms of certainty and regularity of application. Burger at 702-

703.  

Federal courts rarely find that an inspection program of a closely regulated 

business violates the Burger 3-part test. But see V-1 Oil Co. v. State of Wyoming, 902 

F.2d 1482 (10th Cir. 1990) (gasoline dealers are closely regulated but warrantless 

inspection statute failed Burger 3-part test). In Crosby v. Paulk, 187 F.3d 1339 (11th Cir. 

1999), the Eleventh Circuit upheld O.C.G.A. § 3-2-32, which authorizes very broad 

inspections of the liquor industry: 
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The commissioner and his agents may enter upon the licensed premises of 
any person engaged in the manufacture, transportation, distribution, sale, 
storage, or possession of alcoholic beverages at any time for the purpose of 
inspecting the premises and enforcing this title and shall have access during 
the inspection to all books, records, and supplies relating to the 
manufacture, transportation, distribution, sale, storage, or possession of 
alcoholic beverages. 

Id. at 1348 (emphasis added). In U.S. v. Ponce–Aldona, the Eleventh Circuit court 

upheld Georgia’s broad commercial trucking inspection regime, even though it had no 

time or place restrictions. 579 F.3d 1218, 1227 (11th Cir. 2009) (“limitations, or the 

absence thereof, are a factor in an analysis of the adequacy of a particular statute, [but] 

they are not determinative.”). Likewise, in Bruce, the Eleventh Circuit recognized that a 

Florida statute authorizing administrative inspections of junkyards satisfied the Burger 

test. Bruce at 1240 (citing Moore v. Florida, 442 So.2d 215 (1983)). In fact, the Eleventh 

Circuit noted that, as of 2008, no federal appellate court had struck down an inspection 

statute that did not limit the time in which an officer could conduct an inspection. U.S. v. 

Steed, 548 F.3d 961, 974 (2008).  

ii. City of Los Angeles v. Patel’s precompliance review “exception” 

Nearly 30 years after Burger, the court decided City of Los Angeles v. Patel, --- 

U.S. ---, 135 S.Ct. 2443 (2015), and struck a local ordinance authorizing warrantless 

searches of hotel guest registries. In a 5-4 decision, the court held that the hotel industry 

was not a closely regulated industry and therefore failed the Burger test. Patel at 2454-

56. Citing language from See v. Seattle that suggests a business owner should have the 

opportunity to object to a warrantless inspection, the court struck the ordinance because 

it failed to provide such opportunity. Patel at 2452. Some have interpreted Patel to create 

another exception to the warrant requirement: warrantless inspections are constitutional 

so long as the ordinance provides an opportunity for pre-inspection review. See, e.g., 1 

 

Admin. L. & Prac. § 3:13 (Patel “may have signaled a loosing of its approach to 

administrative warrants”).  

However, this is no exception at all. Providing an opportunity for precompliance 

review is more onerous than simply obtaining a warrant. Indeed, the Patel majority 

specifically contemplates that where a business owner objects to a warrantless search 

involving records and receipts, “the police can compel them to turn them over if they have 

a proper administrative warrant.” Id. at 2454. Though the majority was confident that 

“the great majority of businessmen can be expected in normal course to consent to 

inspection without warrant,” the majority’s optimism about voluntary compliance is not 

widely shared. 

Since Patel, several circuit courts have struck local laws for failing to provide an 

opportunity for precompliance review. Cotropia v. Chapman, 721 Fed.Appx. 354 (5th Cir. 

2018) (administrative inspection of medical records without precompliance review 

unconstitutional); Free Speech Coalition, Inc. v. Sessions, 825 F.3d 149 (3rd Cir. 2016) 

(inspection of porn producer’s records without precompliance review unconstitutional). 

Other circuit cases caution against reading Patel too broadly. See City of El Cenizo, Texas 

v. Texas, 890 F.3d 164 (5th Cir. 2018) (“The plaintiffs suggest that the Supreme Court's 

recent decision in City of Los Angeles v. Patel has lowered the bar for facial Fourth 

Amendment challenges, but they misconstrue the case.”); Bell v. City of Chicago, 835 F.3d 

736, 741 (7th Cir. 2016) (Patel “was not a seismic shift in Fourth Amendment 

jurisprudence that wiped away the exceptions to the warrant requirement”).  

The Eleventh Circuit has not yet addressed administrative inspections in Patel’s 

wake. However, a district judge cited Patel in striking down a Florida statute allowing 

administrative inspections of abortion records without precompliance review. See 
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Planned Parenthood of Southwest and Central Florida v. Philip, 194 F.Supp.3d 1213, 

1221 (M.D.Fla. June 30, 2016). Another district judge recently cited Patel when 

suggesting that a City of Atlanta Ordinance authorizing inspections of all businesses 

operating in the city was unconstitutional because “a compliance check for an ordinary 

business license cannot qualify for the exception to the warrant requirement.” Brown v. 

City of Atlanta, 284 F.Supp.3d 1326, 1334 (N.D.Ga. Jan. 9, 2018). This appeal is currently 

pending in the Eleventh Circuit (Case No. 18-10436).  

D. Even if no warrant is required, inspections must be reasonable in 
scope and execution 

 
Even if the inspection regime is facially constitutional, an administrative 

inspection may be unconstitutional if the inspection is carried out in an unreasonable 

manner. The Eleventh Circuit has imposed § 1983 liability where the inspection was: (1) 

a pretext for a purely criminal investigation, or (2) excessive in scope and execution. See 

Swint v. Wadley, 51 F.3d 988 (11th Cir. 1995); Bruce v. Beary, 498 F.3d 1232 (11th Cir. 

2007); c.f. Crosby v. Paulk, 187 F.3d 1339 (11th Cir. 1999).1 

i. Pretext 

The pretext analysis concerns why an inspection is taking place. An inspection 

must be carried out for the purpose of enforcing a regulatory regime, not as a pretext for 

a purely criminal investigation. In Swint, the Eleventh Circuit held that a purported 

alcoholic beverage code inspection of a nightclub was actually a pretext for a criminal 

investigation. Id. at 999. The court noted that the only citizen complaints received about 

the club, the only violations reported by the officers, and the only two people arrested 

 
1 As explained below, Swint and Bruce may not qualify as clearly established law for 
qualified immunity purposes. See discussion in section (E), infra. 

11 

during inspection were arrested for drug violations, not violations of the alcoholic 

beverage code. Id. at 992-994. This shows that the officers were not really conducting an 

inspection but rather a criminal investigation. On the other hand, in Crosby, the Eleventh 

Circuit held that an alcoholic beverage code inspection of a nightclub was not pretextual 

even though officers brought drug-sniffing dogs to detect narcotics. The court held that 

inspections may have “dual-purposes” to include regulatory enforcement and 

enforcement of other criminal laws. Id. at 1343. 

ii. Scope 

The scope analysis concerns who, where, and what the officers search. An 

inspection should be limited to those people, places, and things that related to the purpose 

of the regulatory scheme. In Bruce, the Eleventh Circuit held that an inspection of an auto 

salvage yard was unreasonable in scope where the officers searched employees’ pockets, 

purses, briefcases, and even sawed open vehicles. Id. at 1237. On the other hand, in 

Crosby, the court held that an alcoholic beverage code inspection was reasonable in scope 

where the officers searched the bar’s books, receipts, taps, and bottles. Id. at 1343. The 

officers also asked for the identification of each of the customers, but that was permissible 

because it was necessary to ensure that the owners were complying with regulations 

prohibiting the sale of alcohol to minors. Id. 

iii. Execution 

The execution analysis concerns how the officers conduct the inspection. An 

inspection must not be unreasonably threatening or use heavy-handed law enforcement 

techniques. Factors that the courts consider include including (i) the nature of the place 

searched and threats posed to officers; (ii) the number of people the officers expected to 

encounter; (iii) the length of time; and (iv) whether officers engaged in any unreasonably 
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threatening behavior. Where officers storm a closely regulated business with guns drawn, 

the courts have found the execution to be excessive. Swint at 992; Bruce at 1237. Even 

where 40+ officers participate in a search, the search is probably reasonable if guns stay 

holstered. See Crosby.  

E. Qualified immunity  
 

Unfortunately for the plaintiffs bar, much of the law concerning administrative 

inspections is not clearly established and therefore most individual government officers 

will successfully assert qualified immunity. One clearly established principle is that under 

Marshall v. Barlow, a warrantless inspection of a business that is not closely regulated 

under Burger is a violation of law. In Brown v. City of Atlanta, U.S. District Court Judge 

Pannell relied on Barlow in denying summary judgment to officers who asserted qualified 

immunity where the officers conducted an inspection of a private club that was not a 

closely regulated business. 284 F.Supp.3d 1326, 1338 (N.D.Ga. Jan. 9, 2018). This case is 

currently on appeal in the Eleventh Circuit. City of Atlanta v. Brown, Case. No. 18-10436-

G (11th Cir. 2018). This analysis will turn on the nature of the business being searched.  

Otherwise, published Eleventh Circuit precedent concerning administrative 

inspections of closely regulated businesses is uncertain. Out of the three published 

opinions (Swint/Crosby/Bruce), two (Swint/Bruce) have suffered negative treatment 

and one (Swint) seems to have been overruled by implication. In Swint, the court 

examined the subjective purpose of the officers and determined that the inspection was a 

pretext for a criminal investigation. Only four years later, in Crosby, the court distanced 

itself from Swint. Indeed, despite the similarities in both factual and legal issues, the 

Crosby court’s only reference to Swint was in a footnote. 187 F.3d at 1349 n.14.

1  

Furthermore, without even citing Swint, Crosby rejected Swint’s subjective pretext 

analysis “in favor of a wholly objective standard.” 187 F.3d at 1345.  

Eight years after Crosby, in Bruce, the court seemed to resurrect Swint’s subjective 

pretext analysis. However, the Bruce court did not actually decide that issue and therefore 

the analysis is only dicta. 498 F.3d at 1242 n. 19 (remanding the subjective pretext issue 

back to the trial court for decision). In his concurring opinion, Judge Carnes criticized 

that analysis as “hand-wringing dicta,” noting that the subjective pretext analysis creates 

a perverse incentive of “encouraging searches of businesses not suspected of illegal 

conduct while discouraging searches of those that are suspected of crimes.” Bruce at 1250-

53 (Carnes, J., concurring). In Fortson v. City of Elberton, 592 Fed.Appx. 819 (11th Cir. 

2014) (per curiam), the court strongly suggested that Swint had been overruled by 

implication. Id. at 822. At least one district court has taken notice. See Warren v. Scott, 

2015 WL 11199160 at *2 (N.D. Ga. Feb. 23, 2015) (citing Fortson and noting that Swint 

was implied overruled). 

Likewise, Bruce has received negative treatment. As noted above, Judge Carnes 

wrote a concurring opinion strongly objecting to the reasoning in Bruce. In Indigo Room, 

Inc. v. City of Fort Myers, 589 Fed.App. 938 (11th Cir. 2014) (per curiam), the court 

continued its retreat and “[did] not find Plaintiff’s reliance on Bruce persuasive.” Id. at 

946. In Berry v. Leslie, 767 F.3d 1144 (11th Cir. 2014), the court attempted to affirm Swint 

and Bruce, but that opinion was later vacated on rehearing en banc in Berry v. Orange 

County, 771 F.3d 1316 (11th Cir. 2014) (memorandum opinion), and therefore has no 

precedential value.  

In WBY, Inc. v. DeKalb County, 2016 WL 3128397 (N.D.Ga. Jan. 13, 2016) U.S. 

District Court Judge Leigh Martin May dismissed § 1983 claims against individual police 
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was implied overruled). 

Likewise, Bruce has received negative treatment. As noted above, Judge Carnes 

wrote a concurring opinion strongly objecting to the reasoning in Bruce. In Indigo Room, 

Inc. v. City of Fort Myers, 589 Fed.App. 938 (11th Cir. 2014) (per curiam), the court 

continued its retreat and “[did] not find Plaintiff’s reliance on Bruce persuasive.” Id. at 

946. In Berry v. Leslie, 767 F.3d 1144 (11th Cir. 2014), the court attempted to affirm Swint 

and Bruce, but that opinion was later vacated on rehearing en banc in Berry v. Orange 

County, 771 F.3d 1316 (11th Cir. 2014) (memorandum opinion), and therefore has no 

precedential value.  

In WBY, Inc. v. DeKalb County, 2016 WL 3128397 (N.D.Ga. Jan. 13, 2016) U.S. 

District Court Judge Leigh Martin May dismissed § 1983 claims against individual police 
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officers for alleged constitutional violations related to an administrative inspection of an 

adult entertainment establishment based on that line of reasoning: 

The next prong in the analysis asks the Court to determine that, even if there 
were a constitutional violation, was that violation clearly established. For 
this step the Court must look to Supreme Court and the Eleventh Circuit 
precedent to establish if the law, at the time of the violation, gave “fair and 
clear warning” to a reasonable officer that his or her actions were 
unconstitutional. Coffin v. Brandau, 642 F.3d 999, 1013 (11th Cir. 2011). 

Follies relies on Bruce to show that Defendants violated clearly established 
law. Defendants, however, deny that Bruce clearly establishes the violation. 
Specifically, Defendants argue that, in recent years, the Eleventh Circuit has 
retreated or attempted to retreat from its holding to such an extent that it 
can no longer constitute clearly established law. See Indigo Room, Inc. v. 
City of Fort Myers, 589 Fed.Appx. 938 (11th Cir. 2014); Berry v. Leslie, 767 
F.3d 1144 (11th Cir. 2014); Berry v. Orange County, 771 F.3d 1316 (11th Cir. 
2014). The Court agrees with this argument. 

In Leslie, the Eleventh Circuit attempted to affirm its prior holding in Swint 
and Bruce. Specifically, the court wrote, “[w]e first held nineteen years ago 
that conducting a run-of-the-mill administrative inspection as though it is 
a criminal raid, when no indication exists that safety will be threatened by 
the inspection, violates clearly established Fourth Amendment rights ... 
today we repeat that same message once again.” Leslie, 767 F.3d at 1146 
(citing Swint, 51 F.3d at 988; Bruce, 498 F.3d at 1232). However, less than 
two months later, the Eleventh Circuit vacated its own holding. See Orange 
County, 771 F.3d at 1316. Because the Eleventh Circuit has not handed down 
a new ruling, this Court concludes the law on this issue is not clearly 
established. 
 
Id. at *7. The parties in Berry settled before the court issued an opinion, and the 

Eleventh Circuit has not issued any opinions on this issue since 2014. Therefore, the law 

on this issue remains unclear for qualified immunity purposes. However, WBY v. DeKalb 

County is currently pending in the Eleventh Circuit (Case No. 18-12616) and therefore we 

may have further direction soon.  

1  

III. SEARCHES AND INSPECTIONS IN SCHOOLS 

a. Competing interests: students’ expectation of privacy v. school 
security and order 

Students do not forfeit their constitutional rights when they go to school. Tinker v. 

Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969). In particular, students 

retain their freedom, under the Fourth Amendment, from unreasonable searches and 

seizures conducted by school officials. New Jersey v. T.L.O., 469 U.S. 325, 333 (1985). As 

the Supreme Court recognized in T.L.O., “A search of a child's person or of a closed purse 

or other bag carried on her person, no less than a similar search carried out on an adult, 

is undoubtedly a severe violation of subjective expectations of privacy.” Id. at 337–38. 

On the other side of the coin, the Supreme Court has acknowledged the importance 

of “affirming the comprehensive authority of the States and of school officials, consistent 

with fundamental constitutional safeguards, to prescribe and control conduct in the 

schools.” Tinker, 393 U.S. at 507. Moreover, a warrantless search can be constitutional 

“when special needs, beyond the normal need for law enforcement, make the warrant and 

probable-cause requirement impracticable.” Griffin v. Wisconsin, 483 U.S. 868, 873 

(1987).  Such “special needs” exist in the public school context. Vernonia Sch. Dist. 47J v. 

Acton, 515 U.S. 646, 653 (1995).  In the school setting, requiring teachers and other school 

officials to obtain a warrant before searching a student “would unduly interfere with the 

maintenance of the swift and informal disciplinary procedures needed in the schools.” 

T.L.O., 469 U.S. at 340. Similarly, “strict adherence to the requirement that searches be 

based upon probable cause” would undercut “the substantial need of teachers and 

administrators for freedom to maintain order in the schools.” Id.  
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To balance these competing interests, the Supreme Court has issued a simple edict: 

student searches are constitutional when they are reasonable. Id. at 341. But what makes 

a student search reasonable? 

b. Student searches must be justified in their inception and reasonable 
in scope 

A search is reasonable if it satisfies a two-part test: (1) Was the search justified at 

its inception? (2) If so, was the search reasonably related in scope to the circumstances 

which justified the interference in the first place? Id.   

i. Justified at inception 

A reasonable suspicion standard governs the first question. A search is justified at 

the inception if there are reasonable grounds for suspecting that the search will turn up 

evidence that the student has violated or is violating either the law or the rules of the 

school. Id. at 342. School officials may not search a student based on mere rumor or 

premonition. Instead, the school must be able to identify articulable facts, together with 

logical inferences from those facts, which support the reasonable suspicion that warrants 

the search. School officials, before embarking on a search, must have enough information 

to support a “moderate chance of finding evidence of wrongdoing.” Safford Unified Sch. 

Dist. No. 1 v. Redding, 557 U.S. 364, 371 (2009). The Supreme Court has contrasted the 

“moderate chance” baseline standard with the “fair probability” or “substantial chance” 

requirement for probable cause. Id.  

ii. Reasonably related in scope 

A student search must be reasonable in scope—that is, the search method must be 

reasonably related to the circumstances that justified the interference in the first place. 

T.L.O., 469 U.S. at 341. “A search will be permissible in its scope when the measures 

1  

adopted are reasonably related to the objectives of the search and not excessively intrusive 

in light of the age and sex of the student and the nature of the infraction.” Id. at 342.  

Because students’ privacy rights must be balanced against the need of school 

officials to deal with the threat of drugs, violence, and other misconduct in the school 

building, the reasonableness of student searches varies depending on the circumstances

of the particular case and the method of search used by the school official. The cases below 

help to illustrate that concept.  

Searches by School-Affiliated Personnel versus Outside Law Enforcement 

In T.L.O., the Court limited it opinion to determining “the proper standard for 

assessing the legality of searches conducted by public school officials and the application 

of that standard to the facts of this case.” T.L.O., 469 U.S. at 328. In a footnote, the Court 

underscored that its analysis was limited to “searches carried out by school authorities 

acting alone and on their own authority.” Id. at 342, n. 7. The Court expressly reserved 

judgment on “the appropriate standard for assessing the legality of searches conducted 

by school officials in conjunction with or at the behest of law enforcement agencies.” Id.

Since T.L.O., the Supreme Court has remained silent on the latter question. 

A number of state and federal courts, however, have weighed in on this issue. Those 

decisions have roughly defined standards applicable to three general categories of 

searches. First, courts typically apply the T.L.O. reasonableness standard where a school 

official initiates a search on his or her own and law enforcement is either not involved or 

only minimally involved. See, e.g., Cason v. Cook, 810 F.2d 188, 193 (8th Cir. 1987); 

Tarter v. Raybuck, 742 F.2d 977, 984 (6th Cir. 1984); Rudolph ex rel. Williams v. 

Lowndes Cty. Bd. of Educ., 242 F. Supp. 2d 1107, 1114 (M.D. Ala. 2003); Martens By & 

Through Martens v. Dist. No. 220, Bd. of Educ., 620 F. Supp. 29, 32 (N.D. Ill. 1985); In 
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re D.D., 146 N.C. App. 309, 318, 554 S.E.2d 346, 352 (2001); In Interest of Angelia D.B., 

211 Wis. 2d 140, 158, 564 N.W.2d 682, 690 (1997); J.A.R. v. State, 689 So.2d 1242, 1243 

(Fla. Dist. Ct. App. 1997).  

Second, courts have consistently applied the T.L.O. reasonableness standard 

where a school resource officer, employed by the school system, exercises his or her own 

authority to search a student, in furtherance of the school's objective to maintain a safe 

and orderly learning environment. See, e.g., Gray ex rel. Alexander v. Bostic, 458 F.3d 

1295, 1304 (11th Cir. 2006); T.S. v. State, 863 N.E.2d 362, 371 (Ind. Ct. App. 2007); In re 

Josue T., 1999-NMCA-115, ¶ 18, 128 N.M. 56, 61, 989 P.2d 431, 436; Com. v. J.B., 719 

A.2d 1058, 1066 (Pa. Super. Ct. 1998); People v. Dilworth, 169 Ill. 2d 195, 208, 661 N.E.2d 

310, 317 (1996); State v. D.S., 685 So. 2d 41, 43 (Fla. Dist. Ct. App. 1996); In Interest of 

S.F., 414 Pa. Super. 529, 532, 607 A.2d 793, 795 (1992); see also R.D.S. v. State, 245 

S.W.3d 356, 369 (Tenn. 2008) (holding that the reasonable suspicion standard is the 

appropriate standard to apply to searches conducted by an officer assigned to a school on 

a regular basis and assigned duties at the school beyond those of an ordinary law 

enforcement officer).

Third, if a police officer, not affiliated with the school system, initiates a search, or 

if a school official or school resource officer acts at the direction of an outside law 

enforcement agency, courts typically apply the probable cause standard. Thomas v. 

Barze, 57 F. Supp. 3d 1040, 1068 (D. Minn. 2014); R.D.S., 245 S.W.3d at 369; Patman v. 

State, 244 Ga. App. 833, 834, 537 S.E.2d 118, 120 (2000), disapproved of by State v. 

Kazmierczak, 331 Ga. App. 817, 771 S.E.2d 473 (2015), and disapproved of by Caffee v. 

State, 303 Ga. 557, 814 S.E.2d 386 (2018); State v. Tywayne H., 1997-NMCA-015, ¶ 10, 

1  

123 N.M. 42, 45, 933 P.2d 251, 254; F.P. v. State, 528 So. 2d 1253, 1255 (Fla. Dist. Ct. App. 

1988). 

Clothing, Personal Effects, Lockers 

In C.B. By & Through Breeding v. Driscoll, 82 F.3d 383, 385 (11th Cir. 1996), a 

principal and assistant principal searched a student’s pants pockets and coat for 

marijuana after receiving a tip from another student. The court held that the student’s 

Fourth Amendment rights were not violated, because the direct tip from the student 

provided the school officials with reasonable grounds to conduct the search. Id. at 388. 

The court noted that because the tip was provided to administrators directly, rather than 

anonymously, it “was thus more likely to be reliable because the student informant faced 

the possibility of disciplinary repercussions if the information was misleading.” Id. 

In Koontz v. Dustin, No. 5:09-CV-147-OC-10GRJ, 2010 WL 3788870, at *1 (M.D. 

Fla. Sept. 24, 2010), a school bus driver overheard a student say he had a bomb in his 

book bag. The bus driver informed an assistant principal, who questioned the student and 

searched his person and book bag, finding no bomb. Id. Even though the assistant 

principal concluded that the student’s claim to have a bomb was not credible, the principal 

proceeded to search the book bags and purses of every student on the bus. Id. The 

plaintiff, however, refused to be searched and was suspended for her refusal. Id. at * 2. 

The plaintiff sued the principal, alleging that the threatened search and later suspension 

violated her Fourth Amendment rights. Id. The district court disagreed. It concluded that 

even though the principal lacked reasonable suspicion to search the plaintiff’s book bag, 

the search was still justified in its inception because it was “conducted in good faith for 

the purpose of safety and security, as distinguished from a targeted search for evidence of 

illegal activity.” Id. at *5. The court also determined that the search was reasonable in 
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scope because it occurred within a few minutes, only involved students on the bus, and 

was limited to the students’ handbags and book bags, where an explosive could be 

concealed. Id.  

In Jackson v. McCurry, 303 F. Supp. 3d 1367, 1372 (M.D. Ga. 2017), a student 

informed the principal that the plaintiff had sent text messages ridiculing another student 

for not making the volleyball team. The principal confronted the plaintiff and told her to 

unlock her phone so he could review her text messages. Id. The principal reviewed the 

plaintiff’s texts to and from the student-informant, as well as her texts with family 

members, her best friend, and an ex-boyfriend. Id.  

In assessing whether the search of the plaintiff’s phone violated the Fourth 

Amendment, the court noted, “Though technology has changed since T.L.O. was handed 

down, a school official's search of a student's cell phone on school property and during 

the school day still fits within the framework announced in T.L.O.” Id. at 1378. Relying on 

C.B., the court found the search to be justified in its inception because the principal relied 

on a direct tip from another student. Id. at 1377. The court also explained that even though 

the principal expanded his search to include texts between the plaintiff and relatives and 

others, the plaintiff had labeled many of her contacts with emojis instead of their names. 

Id. Because the plaintiff could label her contacts in any manner she chose, the messages 

ostensibly between the plaintiff and her family members could, in fact, have been between 

the plaintiff and other students. Id. Hence, the court concluded that the scope of the 

search was reasonable. Id.  

The Supreme Court in T.L.O. did not address whether a student has a legitimate 

expectation of privacy in his or her locker. T.L.O., 469 U.S. at 338 n. 5. The district court 

in Bartram ex rel. Bartram v. Pennsbury Sch. Dist., No. CIV. A. 98-6159, 1999 WL 

1 

391480, at *8 (E.D. Pa. May 24, 1999), similarly declined to address that question, but 

instead concluded that a search of a student’s locker was reasonable under the T.L.O. 

standard. There, the search was justified in its inception because the plaintiff had arrived 

late to school, smelled like marijuana, and admitted to administrators that he had stood 

nearby others who had smoked marijuana that morning. Id. In addition, the search was 

reasonable in scope because an administrator initially encountered the plaintiff in front 

of his locker. Id.   

Likewise, the United States District Court for the Northern District of Georgia has 

analyzed a search of a student’s locker under the T.L.O. framework. In Roy ex rel. Roy v. 

Fulton Cty. Sch. Dist., 509 F. Supp. 2d 1316, 1322 (N.D. Ga. 2007), the court determined 

that an assistant principal did not violate the Fourth Amendment by searching the 

plaintiff’s locker after he had received a tip from another student that the plaintiff had 

stolen an iPod from another student’s locker and intended to sell it. Id. 

Drug-Sniffing Dogs 

Courts generally take the position that students have no expectation of privacy 

beyond their personal effects. Hence, courts do not view dog sniffing of the exterior of a 

student’s vehicle, locker, or personal effects to constitute a search requiring any level of 

suspicion. See Horton v. Goose Creek Indep. Sch. Dist., 690 F.2d 470, 477 (5th Cir. 1982) 

(holding that sniffing, by trained dogs, of student lockers in public hallways and 

automobiles parked on public parking lots did not constitute a “search” within meaning 

of Fourth Amendment and therefore inquiry was not required into reasonableness of 

sniffing); Rudolph ex rel. Williams v. Lowndes Cty. Bd. of Educ., 242 F. Supp. 2d 1107, 

1120 (M.D. Ala. 2003) (“Clearly, the activity of the drug-sniffing dog walking up and down 

the aisles sniffing for contraband is not a Fourth Amendment search.”); c.f. Hearn v. Bd. 
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scope because it occurred within a few minutes, only involved students on the bus, and 
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1 

391480, at *8 (E.D. Pa. May 24, 1999), similarly declined to address that question, but 

instead concluded that a search of a student’s locker was reasonable under the T.L.O. 

standard. There, the search was justified in its inception because the plaintiff had arrived 

late to school, smelled like marijuana, and admitted to administrators that he had stood 

nearby others who had smoked marijuana that morning. Id. In addition, the search was 

reasonable in scope because an administrator initially encountered the plaintiff in front 

of his locker. Id.   
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analyzed a search of a student’s locker under the T.L.O. framework. In Roy ex rel. Roy v. 

Fulton Cty. Sch. Dist., 509 F. Supp. 2d 1316, 1322 (N.D. Ga. 2007), the court determined 

that an assistant principal did not violate the Fourth Amendment by searching the 

plaintiff’s locker after he had received a tip from another student that the plaintiff had 

stolen an iPod from another student’s locker and intended to sell it. Id. 

Drug-Sniffing Dogs 

Courts generally take the position that students have no expectation of privacy 

beyond their personal effects. Hence, courts do not view dog sniffing of the exterior of a 

student’s vehicle, locker, or personal effects to constitute a search requiring any level of 

suspicion. See Horton v. Goose Creek Indep. Sch. Dist., 690 F.2d 470, 477 (5th Cir. 1982) 

(holding that sniffing, by trained dogs, of student lockers in public hallways and 

automobiles parked on public parking lots did not constitute a “search” within meaning 

of Fourth Amendment and therefore inquiry was not required into reasonableness of 

sniffing); Rudolph ex rel. Williams v. Lowndes Cty. Bd. of Educ., 242 F. Supp. 2d 1107, 

1120 (M.D. Ala. 2003) (“Clearly, the activity of the drug-sniffing dog walking up and down 

the aisles sniffing for contraband is not a Fourth Amendment search.”); c.f. Hearn v. Bd. 
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of Pub. Educ., 191 F.3d 1329, 1332 (11th Cir. 1999) (“A dog sniff of a person's property 

located in a public place is not a search within the meaning of the Fourth Amendment.”).  

If a drug-sniffing dog signals that a student’s vehicle contains contraband, that 

signal is usually enough for the school to search the vehicle. See, e.g., Marner v. Eufaula 

City Sch. Bd., 204 F. Supp. 2d 1318 (M.D. Ala. 2002) (holding that once drug-sniffing dog 

signaled that the plaintiff’s car contained narcotic, a search of the vehicle by school 

officials was permitted without a warrant). 

Drug Tests 

Compulsory collection and testing of hair, urine, or other bodily tissues or fluids 

constitutes a “search” subject to the demands of the Fourth Amendment. Vernonia Sch. 

Dist. 47J v. Acton, 515 U.S. 646, 652. (1995).  

In Vernonia, 515 U.S. 646 (1995), the plaintiff, a student, signed up to play football 

at one of the district’s grade schools. The district’s policies required all students 

participating in interscholastic athletics to consent to providing a urine sample for drug 

testing. After the district prohibited the plaintiff from playing football because he and his 

parents refused to sign the testing consent forms, the plaintiff challenged the testing 

policy under the Fourth and Fourteenth Amendments. The Supreme Court held that the 

policy was reasonable and constitutional although it authorized searches without 

individualized suspicion. Id. at 665. In reaching that conclusion, the Court emphasized 

the decreased expectations of privacy among student athletes, the relative 

unobtrusiveness of the drug test, and the immediacy and importance of the district’s 

interest in deterring drug use by its students. Id. at 657-664. 

The Supreme Court expanded upon the holding in Vernonia in Board of Education 

of Independent School District No. 92 of Pottawatomie Cty. v. Earls, 536 U.S. 822, 826 

 

(2002). There, it considered the school district’s “Student Activities Drug Testing Policy,” 

which required all middle and high school students to consent to urinalysis testing for 

drugs to participate in any extracurricular activities, including Future Farmers of 

America, Future Homemakers of America, band, choir, cheerleading, and athletics. In a 

5-4 decision, the Court concluded the policy was constitutional, deeming it a “reasonable 

means of furthering the School District's important interest in preventing and deterring 

drug use among its schoolchildren.” Id. at 838. 

Strip Searches 

A strip search—i.e., any search that exposes a student’s genital area or breasts to 

some degree—is a “categorically distinct” type of search. Safford, 557 U.S. at 374. A lawful 

student strip search requires “distinct elements of justification on the part of school 

authorities for going beyond a search of outer clothing and belongings.” Id. Typically, 

individualized suspicion and a reasonable belief that a student has harbored contraband 

in his or her undergarments are prerequisites for a constitutional student strip search. 

In Safford, the Court concluded that school officials violated a student’s Fourth 

Amendment rights when they instructed her to undress down to her underwear and “pull 

out” her bra and the elastic band on her underpants to find pills they suspected the 

plaintiff concealed under her clothing. 557 U.S. at 374, 379. Prior to the strip search, 

administrators found pills and other contraband in another student’s pockets and day 

planner. Id. at 373. That student informed the administrators that the plaintiff had given 

her the pills. Id. The Court concluded that the student’s tip warranted a search of the 

plaintiff’s backpack and outer clothing. Id. But the strip search, while justified in its 

inception, was unreasonable in scope. Id. at 375-77. The pills were common painkillers 

and did not pose a significant danger to other students. Id. at 376. And the administrators 



LITIGATION UNDER 42 U.S.C. §1983
181 of 312

 

of Pub. Educ., 191 F.3d 1329, 1332 (11th Cir. 1999) (“A dog sniff of a person's property 

located in a public place is not a search within the meaning of the Fourth Amendment.”).  

If a drug-sniffing dog signals that a student’s vehicle contains contraband, that 

signal is usually enough for the school to search the vehicle. See, e.g., Marner v. Eufaula 

City Sch. Bd., 204 F. Supp. 2d 1318 (M.D. Ala. 2002) (holding that once drug-sniffing dog 

signaled that the plaintiff’s car contained narcotic, a search of the vehicle by school 

officials was permitted without a warrant). 

Drug Tests 

Compulsory collection and testing of hair, urine, or other bodily tissues or fluids 

constitutes a “search” subject to the demands of the Fourth Amendment. Vernonia Sch. 

Dist. 47J v. Acton, 515 U.S. 646, 652. (1995).  

In Vernonia, 515 U.S. 646 (1995), the plaintiff, a student, signed up to play football 

at one of the district’s grade schools. The district’s policies required all students 

participating in interscholastic athletics to consent to providing a urine sample for drug 

testing. After the district prohibited the plaintiff from playing football because he and his 

parents refused to sign the testing consent forms, the plaintiff challenged the testing 

policy under the Fourth and Fourteenth Amendments. The Supreme Court held that the 

policy was reasonable and constitutional although it authorized searches without 

individualized suspicion. Id. at 665. In reaching that conclusion, the Court emphasized 

the decreased expectations of privacy among student athletes, the relative 

unobtrusiveness of the drug test, and the immediacy and importance of the district’s 

interest in deterring drug use by its students. Id. at 657-664. 

The Supreme Court expanded upon the holding in Vernonia in Board of Education 

of Independent School District No. 92 of Pottawatomie Cty. v. Earls, 536 U.S. 822, 826 

 

(2002). There, it considered the school district’s “Student Activities Drug Testing Policy,” 

which required all middle and high school students to consent to urinalysis testing for 

drugs to participate in any extracurricular activities, including Future Farmers of 

America, Future Homemakers of America, band, choir, cheerleading, and athletics. In a 

5-4 decision, the Court concluded the policy was constitutional, deeming it a “reasonable 

means of furthering the School District's important interest in preventing and deterring 

drug use among its schoolchildren.” Id. at 838. 

Strip Searches 

A strip search—i.e., any search that exposes a student’s genital area or breasts to 

some degree—is a “categorically distinct” type of search. Safford, 557 U.S. at 374. A lawful 

student strip search requires “distinct elements of justification on the part of school 

authorities for going beyond a search of outer clothing and belongings.” Id. Typically, 

individualized suspicion and a reasonable belief that a student has harbored contraband 

in his or her undergarments are prerequisites for a constitutional student strip search. 

In Safford, the Court concluded that school officials violated a student’s Fourth 

Amendment rights when they instructed her to undress down to her underwear and “pull 

out” her bra and the elastic band on her underpants to find pills they suspected the 

plaintiff concealed under her clothing. 557 U.S. at 374, 379. Prior to the strip search, 

administrators found pills and other contraband in another student’s pockets and day 

planner. Id. at 373. That student informed the administrators that the plaintiff had given 

her the pills. Id. The Court concluded that the student’s tip warranted a search of the 

plaintiff’s backpack and outer clothing. Id. But the strip search, while justified in its 

inception, was unreasonable in scope. Id. at 375-77. The pills were common painkillers 

and did not pose a significant danger to other students. Id. at 376. And the administrators 



LITIGATION UNDER 42 U.S.C. §1983
182 of 312

 

had no reason to believe the plaintiff was hiding the pills in her underwear. Id. at 376. The 

Court underscored the fact that the administrators lacked a “reasonable suspicion of 

danger or of resort to underwear for hiding evidence of wrongdoing” before making the 

“quantum leap from outer clothes and backpacks to exposure of intimate parts.” Id. at 

377. 

The court had “little trouble” concluding that a strip search was unconstitutional 

in Thomas ex rel. Thomas v. Roberts, 261 F.3d 1160, 1167 (11th Cir. 2001), cert. granted, 

judgment vacated sub nom. Thomas v. Roberts, 536 U.S. 953, 122 S. Ct. 2653, 153 L. Ed. 

2d 829 (2002), and opinion reinstated, 323 F.3d 950 (11th Cir. 2003). There, a teacher 

and school resource officer strip searched an entire class of fifth-grade students to locate 

a missing envelope containing $26.00. Id. at 1163-64. The court held that the strip 

searches were not justified in their inception, because the school officials conducted them 

without individualized suspicion. Id. at 1169. The court also suggested that a generalized 

strip search without individualized suspicion would only be appropriate where school 

officials have received information that an unidentified student may be carrying a weapon 

or other dangerous item on school property. Id.

After its initial decision was vacated and later reinstated, the Roberts court, in a 

supplemental opinion, concluded that the unconstitutionality of the strip search was not 

readily apparent. 323 F.3d at 956. Accordingly, the court granted qualified immunity to 

the school officials. Id.  

In Foster v. Raspberry, 652 F. Supp. 2d 1342, 1347 (M.D. Ga. 2009), a female 

discipline secretary required the plaintiff, a female student, to enter a storage closet with 

her and remove both her pants and underwear as part of a search for a missing iPod, 

which had been taken from the classroom teacher’s desk. Prior to the search, a student 

 

had informed the teacher and the discipline secretary that a different student had taken 

the iPod. Id. The court held that the strip search was unconstitutional because the school 

officials lacked individualized suspicion that the plaintiff had stolen the iPod. Id. at 1350.  

The district court also determined that neither the teacher nor the discipline 

secretary was entitled to qualified immunity, because the Thomas decision clearly 

established that a school official must have individualized reasonable suspicion before 

conducting a strip search for a non-dangerous item. Id. at 1352. 

In a pre-Safford, case, Cornfield by Lewis v. Consol. High Sch. Dist. No. 230, 991 

F.2d 1316 (7th Cir. 1993), the Seventh Circuit Court of Appeals held that a strip search 

conducted by a dean and a teacher was constitutional. The school had received tips 

associating the plaintiff with drug use, the plaintiff had admitted to using drugs in the 

past, staff members noticed an “unusual bulge” in the plaintiff’s crotch area, and the 

plaintiff was acting in a furtive manner. Id. 1322-23. Although the search did not turn up 

any contraband, the court granted summary judgment on the plaintiff's Fourth 

Amendment claim. Id. at 1323. 

Off-Campus Events

That a school-sponsored event occurs off campus does not elevate the standard for 

student searches from reasonable suspicion to probable cause. Ziegler v. Martin Cty. Sch. 

Dist., 831 F.3d 1309, 1320 (11th Cir. 2016). Instead, “[t]he nature of administrators' and 

teachers' responsibilities for the students entrusted to their care, not school boundary 

lines,” dictates the applicable Fourth Amendment standard. Id. 

In Ziegler, high school officials detained a group of thirty-eight students outside 

their school’s prom after a school resource officer searched the students’ party bus and 

found an empty bottle of champagne and plastic cups. Id. at 1316. The prom was being 
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held at a local civic center. Id. at 1315. A school official informed the group of students 

that none could enter the prom until each student passed a breathalyzer test. Id. Each 

student passed with a 0.00 blood-alcohol content. Id. The students later sued the school 

district and various school officials, alleging violation of their Fourth Amendment rights. 

Id. at 1317.

The students argued that a reasonableness standard did not apply to the detention 

and administration of the breathalyzer tests, because they occurred away from the school 

outside of school hours. Id. at 1319-20. The Eleventh Circuit rejected that argument and 

concluded the reasonableness standard applied because the prom was organized by the 

school and supervised by school officials. Id. at 1320. The court also emphasized that 

students purchased prom tickets directly from the school; the school administration was 

responsibility for approving the students who desired to attend; and the students, by 

signing their prom tickets, acknowledged that school policies—including a zero-tolerance 

alcohol policy—applied to the prom. Id.  

IV. CONCLUSION 

Under the Fourth Amendment, most searches require a warrant and all searches 

must be reasonable. The U.S. Supreme Court has recognized several exceptions to the 

warrant requirement, including searches with consent, exigent circumstances, and plain 

view searches, among others. Warrant requirements are similarly relaxed for searches of 

commercial property and schools.  

Ordinances authorizing warrantless administrative searches of closely regulated 

businesses are facially constitutional so long as they offer a constitutionally adequate 

substitute for a warrant. Ordinances authorizing warrantless inspections of other 

businesses are facially constitutional so long as they provide some opportunity for pre-

 

inspection review by a neutral decisionmaker. Balancing students’ privacy interests and 

schools’ interests in security and order, the U.S. Supreme Court has determined that 

warrants are not required in schools.  

Still, even warrantless searches must be reasonable. An administrative inspection 

must be reasonable in scope and execution and may not be a pretext for a purely criminal 

investigation. Similarly, student searches must be justified at inception and reasonable in 

scope. Thus, city and county attorneys should review their local ordinances, policies, and 

practices to ensure compliance with constitutional principles concerning warrantless 

searches of commercial property and schools.  
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This is a challenge to the method of electing members of the Board of Education in 

Sumter County, Georgia. The plaintiff, Mathis Kearse, Wright, Jr., is an African-American 

resident and registered voter in Sumter County. He alleges that the current election plan’s two at-

large seats and high concentration of African-American voters in two of the plan’s five districts 

dilute African-American voting strength in violation of Section 2 of the Voting Rights Act of 

1965, as amended, 52 U.S.C. § 10301.  The case is now before the Court for decision following a 

four-day bench trial in December 2017. 

The evidence presented at trial establishes that the current election plan, known as House 

Bill 836, results in unequal electoral opportunity for black voters.  There have now been three 

elections for the at-large seats under House Bill 836.  Black voters have been politically cohesive 

in all three.  Voting has been racially polarized in  all three. And a white majority has defeated 

the candidate preferred by black voters in all three. In other words, black voters are zero for three 

in the at-large elections held under House Bill 836. The result is that African-American voters, 

who make up almost half of Sumter County’s voting-age population, can elect candidates of their 

choice to only two of the Board’s seven seats. But under a fairly-drawn election plan with seven 

single-member districts, they could—and likely would—elect three. That’s textbook vote 

dilution. 

Sadly, this is not the first chapter in Sumter County’s history of discrimination against 

African Americans.  See, e.g., Edge v. Sumter Cty. Sch. Dist., 775 F.2d 1509 (11th Cir. 1985) 

(per curiam) (a challenge to the use of at-large elections for members of the school board); Bell 

v. Southwell, 376 F.2d 659, 664 (5th Cir. 1967) (setting aside an election because of “gross, 

unsophisticated, significant, and obvious racial discrimination” in Sumter County).  It is just the 
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latest.  The record in this case is full of that history and its lingering effects. Georgia’s 

segregationist past is well known, but witness after witness at trial testified that life is Sumter 

County is still largely divided along racial lines.  Statistical evidence reveals pervasive and 

extreme levels of racially polarized voting, with white voters crossing over to support black 

candidates only in the single digits in many cases. Census data shows that African Americans in 

Sumter County are twice as likely as whites to lack a high school diploma, a third as likely to 

have a bachelor’s degree or higher, twice as likely to be unemployed, and three times as likely to 

be living in poverty. Turnout data shows that black political participation continues to be 

depressed.  And there is a nearly complete absence of black elected officials at the county level.  

This record compels the conclusion that House Bill 836 results in an abridgement of black 

citizens’ opportunity to participate in the political process and to elect candidates of their choice.   

This Court should therefore enter a declaratory judgment in Wright’s favor, enjoin any 

further use of House Bill 836, and take all necessary and appropriate steps to ensure that there is 

a lawful election plan in place in time for the 2018 school-board elections. 

I. Background 

A. Procedural History 

Wright filed this action pro se on March 7, 2014, along with a motion for a preliminary 

injunction seeking to prevent the County from implementing House Bill 836.  (ECF 1.) The 

defendant is the Sumter County Board of Elections and Registration (the “County”), which was 

established by state law in 2001 and is responsible for conducting elections for members of the 

Sumter County Board of Education. Act No. 87, 2001 Ga. Laws 3865. 
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This is a challenge to the method of electing members of the Board of Education in 

Sumter County, Georgia. The plaintiff, Mathis Kearse, Wright, Jr., is an African-American 

resident and registered voter in Sumter County. He alleges that the current election plan’s two at-

large seats and high concentration of African-American voters in two of the plan’s five districts 

dilute African-American voting strength in violation of Section 2 of the Voting Rights Act of 

1965, as amended, 52 U.S.C. § 10301.  The case is now before the Court for decision following a 

four-day bench trial in December 2017. 

The evidence presented at trial establishes that the current election plan, known as House 

Bill 836, results in unequal electoral opportunity for black voters.  There have now been three 

elections for the at-large seats under House Bill 836.  Black voters have been politically cohesive 

in all three.  Voting has been racially polarized in  all three. And a white majority has defeated 

the candidate preferred by black voters in all three. In other words, black voters are zero for three 

in the at-large elections held under House Bill 836. The result is that African-American voters, 

who make up almost half of Sumter County’s voting-age population, can elect candidates of their 

choice to only two of the Board’s seven seats. But under a fairly-drawn election plan with seven 

single-member districts, they could—and likely would—elect three. That’s textbook vote 

dilution. 

Sadly, this is not the first chapter in Sumter County’s history of discrimination against 

African Americans.  See, e.g., Edge v. Sumter Cty. Sch. Dist., 775 F.2d 1509 (11th Cir. 1985) 

(per curiam) (a challenge to the use of at-large elections for members of the school board); Bell 

v. Southwell, 376 F.2d 659, 664 (5th Cir. 1967) (setting aside an election because of “gross, 

unsophisticated, significant, and obvious racial discrimination” in Sumter County).  It is just the 
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latest.  The record in this case is full of that history and its lingering effects. Georgia’s 

segregationist past is well known, but witness after witness at trial testified that life is Sumter 

County is still largely divided along racial lines.  Statistical evidence reveals pervasive and 

extreme levels of racially polarized voting, with white voters crossing over to support black 

candidates only in the single digits in many cases. Census data shows that African Americans in 

Sumter County are twice as likely as whites to lack a high school diploma, a third as likely to 

have a bachelor’s degree or higher, twice as likely to be unemployed, and three times as likely to 

be living in poverty. Turnout data shows that black political participation continues to be 

depressed.  And there is a nearly complete absence of black elected officials at the county level.  

This record compels the conclusion that House Bill 836 results in an abridgement of black 

citizens’ opportunity to participate in the political process and to elect candidates of their choice.   

This Court should therefore enter a declaratory judgment in Wright’s favor, enjoin any 

further use of House Bill 836, and take all necessary and appropriate steps to ensure that there is 

a lawful election plan in place in time for the 2018 school-board elections. 

I. Background 

A. Procedural History 

Wright filed this action pro se on March 7, 2014, along with a motion for a preliminary 

injunction seeking to prevent the County from implementing House Bill 836.  (ECF 1.) The 

defendant is the Sumter County Board of Elections and Registration (the “County”), which was 

established by state law in 2001 and is responsible for conducting elections for members of the 

Sumter County Board of Education. Act No. 87, 2001 Ga. Laws 3865. 
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This Court denied Wright’s motion for a preliminary injunction in April 2014. (ECF 17.) 

In July 2015, following a period of discovery, the Court granted the County’s motion for 

summary judgment and granted judgment in its favor. (ECF 62, 63.) Wright, who was then 

represented by counsel, appealed.  

A year later, the Eleventh Circuit reversed. (ECF 71.) The court of appeals concluded, 

among other things, that this Court had improperly weighed district elections held under Sumter 

County’s prior election plan more heavily than the 2014 at-large elections held under the current 

plan in which the minority-preferred candidates did not win. (ECF 71 at 6.) The court of appeals 

also held that the Court had improperly ignored the possibility that the current plan’s majority-

vote requirement may add to the dilutive effect of the at-large elections. (ECF 71 at 5.) 

The Court subsequently reopened discovery at the parties’ request. (ECF 76.)  

Following additional discovery, Wright filed a motion for summary judgment or, in the 

alternative, for partial summary judgment. (ECF 89.)  He also filed a motion to exclude the 

testimony of the defendant’s expert witness, Dr. Karen L. Owen. (ECF 88.)  The County did not 

move for summary judgment but did file a motion to exclude a portion of the testimony of the 

plaintiff’s expert witness, Dr. Frederick G. McBride. (ECF 106.)  

On October 26, 2017, the Court granted partial summary judgment in Wright’s favor.  

(ECF 125.)  Specifically, the Court concluded that the African American community in Sumter 

County is sufficiently large and geographically compact to constitute a majority in an additional 

single-member district, satisfying the first Gingles factor.  (ECF 125 at 20.) The Court also 

concluded the following material facts are undisputed and will be treated as established in the 

case: (1) Sumter County uses a majority-vote requirement; (2) no African American has been 

elected to an at-large seat on the school board under the challenged plan; and (3) no African 
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Americans have been elected in school board districts except where African Americans 

constitute a majority of the voting-age population. (Id.)  The Court denied both motions to 

exclude the opposing party’s expert.  (Id.) 

The Court held a trial on the merits over four days in December 2017 and allowed the 

parties to submit evidence, testimony, and written arguments.  (ECF 144, 145, 146, 148, 161, 

162, and 163.) 

B. Facts 

Sumter County is located in rural southwest Georgia.  According to the 2011-2015 

American Community Survey, the county has a voting-age population of 23,668 persons, of 

whom 11,182 (47.2%) are white and 11,627 (49.1%) are black. (Plaintiff’s Proposed Findings of 

Fact (hereinafter “PFOF”) ¶426.) As of November 8, 2016, the county had a total of 18,473 

active registered voters, of whom 8,622 (46.7%) are white and 9,021 (48.8%) are black. (PFOF 

¶425.) 

Sumter County was the site of numerous protests against segregation during the Civil 

Rights Movement in the 1960s.  (PFOF ¶137.) Its public-school system remains one of the very 

few school districts in the nation that has yet to achieve “unitary” or fully-desegregated status.  

(PFOF ¶142.) 

It took almost two decades of litigation to integrate the school board itself. (PFOF ¶137.) 

(PFOF ¶ ¶21-36.)  Until 1968, the board’s seven members were appointed by the all-white grand 

jury in Sumter County.  (PFOF ¶22.)   Then, beginning in 1968, the Board sought to implement 

several different election plans—one after another—but all of them were struck down as 

malapportioned or racially discriminatory.  (PFOF ¶ ¶23-32.)  The litigation did not end until 
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This Court denied Wright’s motion for a preliminary injunction in April 2014. (ECF 17.) 

In July 2015, following a period of discovery, the Court granted the County’s motion for 

summary judgment and granted judgment in its favor. (ECF 62, 63.) Wright, who was then 

represented by counsel, appealed.  

A year later, the Eleventh Circuit reversed. (ECF 71.) The court of appeals concluded, 

among other things, that this Court had improperly weighed district elections held under Sumter 

County’s prior election plan more heavily than the 2014 at-large elections held under the current 

plan in which the minority-preferred candidates did not win. (ECF 71 at 6.) The court of appeals 

also held that the Court had improperly ignored the possibility that the current plan’s majority-

vote requirement may add to the dilutive effect of the at-large elections. (ECF 71 at 5.) 

The Court subsequently reopened discovery at the parties’ request. (ECF 76.)  

Following additional discovery, Wright filed a motion for summary judgment or, in the 

alternative, for partial summary judgment. (ECF 89.)  He also filed a motion to exclude the 

testimony of the defendant’s expert witness, Dr. Karen L. Owen. (ECF 88.)  The County did not 

move for summary judgment but did file a motion to exclude a portion of the testimony of the 

plaintiff’s expert witness, Dr. Frederick G. McBride. (ECF 106.)  

On October 26, 2017, the Court granted partial summary judgment in Wright’s favor.  

(ECF 125.)  Specifically, the Court concluded that the African American community in Sumter 

County is sufficiently large and geographically compact to constitute a majority in an additional 

single-member district, satisfying the first Gingles factor.  (ECF 125 at 20.) The Court also 

concluded the following material facts are undisputed and will be treated as established in the 

case: (1) Sumter County uses a majority-vote requirement; (2) no African American has been 

elected to an at-large seat on the school board under the challenged plan; and (3) no African 
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Americans have been elected in school board districts except where African Americans 

constitute a majority of the voting-age population. (Id.)  The Court denied both motions to 

exclude the opposing party’s expert.  (Id.) 

The Court held a trial on the merits over four days in December 2017 and allowed the 

parties to submit evidence, testimony, and written arguments.  (ECF 144, 145, 146, 148, 161, 

162, and 163.) 

B. Facts 

Sumter County is located in rural southwest Georgia.  According to the 2011-2015 

American Community Survey, the county has a voting-age population of 23,668 persons, of 

whom 11,182 (47.2%) are white and 11,627 (49.1%) are black. (Plaintiff’s Proposed Findings of 

Fact (hereinafter “PFOF”) ¶426.) As of November 8, 2016, the county had a total of 18,473 

active registered voters, of whom 8,622 (46.7%) are white and 9,021 (48.8%) are black. (PFOF 

¶425.) 

Sumter County was the site of numerous protests against segregation during the Civil 

Rights Movement in the 1960s.  (PFOF ¶137.) Its public-school system remains one of the very 

few school districts in the nation that has yet to achieve “unitary” or fully-desegregated status.  

(PFOF ¶142.) 

It took almost two decades of litigation to integrate the school board itself. (PFOF ¶137.) 

(PFOF ¶ ¶21-36.)  Until 1968, the board’s seven members were appointed by the all-white grand 

jury in Sumter County.  (PFOF ¶22.)   Then, beginning in 1968, the Board sought to implement 

several different election plans—one after another—but all of them were struck down as 

malapportioned or racially discriminatory.  (PFOF ¶ ¶23-32.)  The litigation did not end until 
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1986, when the Board agreed to an election plan with three majority-black districts that would 

finally open the door to black representation.  (PFOF ¶ 32.)   At the time of the settlement, no 

African American had ever served on the board.  (PFOF ¶ 31.)   

In 1994, in order to accommodate the consolidation of the Sumter County Schools with 

the Americus City Schools, the Georgia General Assembly adopted a new election plan 

consisting of nine single-member districts. (PFOF ¶34.)  After the 2000 Census, the General 

Assembly adopted another new election plan consisting of nine single-member districts.  (PX 

270: Act No. 469, 2002 Ga. Laws 3977.)   That plan contained four districts in which African 

Americans made up a majority of the voting-age population. (PFOF ¶ 35 .) And, by the end of 

the decade, the board had five white members and four black members.  (PFOF ¶36.)   

Then, in the 2010 election, an African American candidate defeated one of the white 

incumbents.  That election would shift the racial makeup of the board from majority-white to 

majority-black. (PFOF ¶39.)  But on December 9, 2010, before the new African-American board 

member took office, the lame-duck board voted to approve a resolution that called for the 

legislature to reduce the size of the board to seven, with five single-member districts and two at-

large seats. The Georgia General Assembly adopted the change in 2011, and the board submitted 

it to the Department of Justice for preclearance under Section 5 of the Voting Rights Act. 

In early 2012, the Department of Justice refused to preclear the change, raising serious 

concerns about whether the change had the purpose and the effect of discriminating against 

African-American voters.  (PX 28 at 043756-57.) The board, which by then had an African-

American majority, subsequently voted to withdraw the submission and ask the legislature to 

adopt a plan with seven single-member districts. But the legislature took no action on the 

request.  That led to litigation challenging the nine-district plan on the ground that it was 
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malapportioned, and this Court granted a preliminary injunction halting the 2012 school board 

elections.  See Order, Bird v. Sumter County Board of Education, 1:12-cv-76-WLS (M.D. Ga. 

June 21, 2012). 

In 2014, following the Supreme Court’s decision striking down Section 5 of the Voting 

Rights Act in Shelby County v. Holder, 570 U.S. 2 (2013), the Georgia General Assembly re-

enacted the plan that the Department of Justice had refused to preclear.  That plan is known as 

House Bill 836.   

Under House Bill 836, Sumter County’s Board of Education consists of seven members, 

two of whom are elected at large within the county and five of whom are elected from single-

member districts. (MUF ¶2.) Two of the districts have a black voting-age majority. School-board 

elections are nonpartisan and held at the nonpartisan general election in May of even-numbered 

years. (MUF ¶5.) Elections are staggered on a 4-3 basis, with one at-large seat filled at each 

regular election. (MUF ¶6.) A majority vote is required for election. (MUF ¶3.) 

There have now been three elections for the at-large seats under House Bill 836.  Despite 

three attempts, no African-American candidate has been elected to an at-large seat under House 

Bill 836.  In fact, no African-American candidate has been elected to any seat under House Bill 

836 except in the two districts where African Americans constitute a majority of the voting-age 

population. 

The board currently has five white members and two black members. 

II. Legal Standard 

Section 2 of the Voting Rights Act of 1965, 52 U.S.C. § 10301, prohibits voting practices 

and procedures that discriminate on the basis of race, color, or membership in a language 
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consisting of nine single-member districts. (PFOF ¶34.)  After the 2000 Census, the General 

Assembly adopted another new election plan consisting of nine single-member districts.  (PX 

270: Act No. 469, 2002 Ga. Laws 3977.)   That plan contained four districts in which African 

Americans made up a majority of the voting-age population. (PFOF ¶ 35 .) And, by the end of 
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incumbents.  That election would shift the racial makeup of the board from majority-white to 
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member took office, the lame-duck board voted to approve a resolution that called for the 

legislature to reduce the size of the board to seven, with five single-member districts and two at-

large seats. The Georgia General Assembly adopted the change in 2011, and the board submitted 

it to the Department of Justice for preclearance under Section 5 of the Voting Rights Act. 

In early 2012, the Department of Justice refused to preclear the change, raising serious 

concerns about whether the change had the purpose and the effect of discriminating against 

African-American voters.  (PX 28 at 043756-57.) The board, which by then had an African-

American majority, subsequently voted to withdraw the submission and ask the legislature to 

adopt a plan with seven single-member districts. But the legislature took no action on the 

request.  That led to litigation challenging the nine-district plan on the ground that it was 
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malapportioned, and this Court granted a preliminary injunction halting the 2012 school board 

elections.  See Order, Bird v. Sumter County Board of Education, 1:12-cv-76-WLS (M.D. Ga. 

June 21, 2012). 

In 2014, following the Supreme Court’s decision striking down Section 5 of the Voting 

Rights Act in Shelby County v. Holder, 570 U.S. 2 (2013), the Georgia General Assembly re-

enacted the plan that the Department of Justice had refused to preclear.  That plan is known as 

House Bill 836.   

Under House Bill 836, Sumter County’s Board of Education consists of seven members, 

two of whom are elected at large within the county and five of whom are elected from single-

member districts. (MUF ¶2.) Two of the districts have a black voting-age majority. School-board 

elections are nonpartisan and held at the nonpartisan general election in May of even-numbered 

years. (MUF ¶5.) Elections are staggered on a 4-3 basis, with one at-large seat filled at each 

regular election. (MUF ¶6.) A majority vote is required for election. (MUF ¶3.) 

There have now been three elections for the at-large seats under House Bill 836.  Despite 

three attempts, no African-American candidate has been elected to an at-large seat under House 

Bill 836.  In fact, no African-American candidate has been elected to any seat under House Bill 

836 except in the two districts where African Americans constitute a majority of the voting-age 

population. 

The board currently has five white members and two black members. 

II. Legal Standard 

Section 2 of the Voting Rights Act of 1965, 52 U.S.C. § 10301, prohibits voting practices 

and procedures that discriminate on the basis of race, color, or membership in a language 
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minority, including what is known as “vote dilution” through the use of at-large elections.  See 

Thornburg v. Gingles, 478 U.S. 30, 43-51 (1986); United States v. Dallas Cty. Comm’n, 739 

F.2d 1529, 1534 (11th Cir. 1984); United States v. Marengo Cty. Comm’n, 731 F.2d 1546, 1556 

(11th Cir. 1984). The essence of a vote-dilution claim is that a particular election practice 

“interacts with social and historical conditions . . . to minimize or cancel out the voting strength 

of racial minorities in the voting population.” Gingles, 478 U.S. at 47-48 (internal alterations, 

citations, and quotation marks omitted). 

In Gingles, the Supreme Court identified three preconditions for a vote-dilution claim 

under Section 2. “First, the minority group must be able to demonstrate that it is sufficiently 

large and geographically compact to constitute a majority in a single-member district.” Gingles, 

478 U.S. at 50. “Second, the minority group must be able to show that it is politically cohesive.” 

Id. at 51. “Third, the minority must be able to demonstrate that the white majority votes 

sufficiently as a bloc to enable it—in the absence of special circumstances, such as the minority 

candidate running unopposed—usually to defeat the minority’s preferred candidate.” Id. (internal 

citations omitted). If a plaintiff meets that initial threshold, Section 2 then requires the court to 

determine, based on a review of the “totality of circumstances,” whether the challenged practice 

results in unequal electoral opportunity for minority voters. 52 U.S.C. § 10301(b); see Gingles, 

478 U.S. at 79; Johnson v. De Grandy, 512 U.S. 997, 1010-12 (1994). 

The legislative history of Section 2 indicates that “a variety of factors, depending upon 

the kind of rule, practice, or procedure called into question” can be relevant when determining 

whether a plan “results” in discrimination. S. Rep. No. 97-417, at 28-29, reprinted in 1982 

U.S.C.C.A.N. 177, 206-07 (the “Senate Report”).  
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The Senate Report identifies seven factors that are typically relevant to a results claim.  

These so-called “Senate Factors” are: 

1.  the extent of any history of official discrimination in the state or 
political subdivision that touched the right of the members of the minority group 
to register, to vote, or otherwise to participate in the democratic process;  

 
2.  the extent to which voting in the elections of the state or political 

subdivision is racially polarized;  
 
3.  the extent to which the state or political subdivision has used 

unusually large election districts, majority vote requirements, anti-single shot 
provisions, or other voting practices or procedures that may enhance the 
opportunity for discrimination against the minority group;  

 
4.  if there is a candidate slating process, whether the members of the 

minority group have been denied access to that process;  
 
5.  the extent to which members of the minority group in the state or 

political subdivision bear the effects of discrimination in such areas as education, 
employment and health, which hinder their ability to participate effectively in the 
political process;  

 
6.  whether political campaigns have been characterized by overt or 

subtle racial appeals;  
 
7.  the extent to which members of the minority group have been 

elected to public office in the jurisdiction.  

Id. In addition, the Senate Report identified two other factors that have had “probative value” 

and that are often considered alongside with the other factors, namely:  

[8.] Whether there is a significant lack of responsiveness on the part of 
elected officials to the particularized needs of the members of the minority group; 
[and] 

 
[9.] Whether the policy underlying the state or political subdivision’s 

use of such voting qualification, prerequisite to voting, or standard, practice or 
procedure is tenuous.  

Id. at 29.  
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sufficiently as a bloc to enable it—in the absence of special circumstances, such as the minority 
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citations omitted). If a plaintiff meets that initial threshold, Section 2 then requires the court to 

determine, based on a review of the “totality of circumstances,” whether the challenged practice 

results in unequal electoral opportunity for minority voters. 52 U.S.C. § 10301(b); see Gingles, 

478 U.S. at 79; Johnson v. De Grandy, 512 U.S. 997, 1010-12 (1994). 

The legislative history of Section 2 indicates that “a variety of factors, depending upon 

the kind of rule, practice, or procedure called into question” can be relevant when determining 

whether a plan “results” in discrimination. S. Rep. No. 97-417, at 28-29, reprinted in 1982 
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Id. In addition, the Senate Report identified two other factors that have had “probative value” 

and that are often considered alongside with the other factors, namely:  
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The Supreme Court expressly approved and applied the Senate-Factor analysis in 

Gingles, but it pointed out that there is no requirement that any particular number of the Senate 

factors be proved, or that a majority of them point one way or the other. 478 U.S. at 43-45; 

accord Georgia State Conf. of the NAACP v. Fayette Cty. Bd. of Comm’rs, 775 F.3d 1336, 1342 

(11th Cir. 2015). 

Since the Supreme Court decided Gingles, courts have recognized at least two additional 

factors that are probative of vote dilution. The first additional factor is “proportionality,” i.e., 

whether the number of districts in which the minority group forms an effective majority is 

roughly proportional to its share of the population in the relevant area. De Grandy, 512 U.S. at 

1000, 1014 n.11; see also LULAC v. Perry, 548 U.S. 399, 436 (2006). The second additional 

factor is racial separation. “[O]n-going racial separation . . . – socially, economically, religiously, 

in housing and business patterns – makes it especially difficult for [minority] candidates seeking 

county-wide office to reach out to and communicate with the predominantly white electorate 

from whom they must obtain substantial support to win . . . at-large elections.” United States v. 

Charleston Cty., 316 F. Supp. 2d 268, 291 (D.S.C. 2003), aff’d, 365 F.3d 341 (4th Cir. 2004); 

see McMillan v. Escambia Cty., 688 F.2d 960, 967-68 (5th Cir. 1982) (“McMillan I”), factual 

findings readopted by 748 F.2d 1037 (5th Cir. 1984) (“McMillan II”).  

Although the Supreme Court has made clear that the district courts must perform this 

totality-of-circumstances analysis, “[e]stablishment of the Gingles preconditions presages 

Section 2 liability.” Charleston Cty., 316 F. Supp. 2d at 277. This is because the establishment of 

the Gingles preconditions “creates the inference the challenged practice is discriminatory.” 

Sanchez v. Colorado, 97 F.3d 1303, 1310 (10th Cir. 1996). Indeed, “it will be only the very 

unusual case in which the plaintiffs can establish the existence of the three Gingles factors but 
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still have failed to establish a violation of § 2 under the totality of circumstances.” Georgia State 

Conf. of the NAACP, 775 F.3d at 1342.  

III. Discussion 

A. The First Gingles Factor: Numerosity and Compactness  

The first Gingles factor requires a plaintiff to show that the minority group is 

“sufficiently large and geographically compact to constitute a majority in a single-member 

district.”  Gingles, 478 U.S. at 50. When, as is the case here, a plaintiff challenges the failure to 

draw a sufficient number of majority-minority districts, the first Gingles factor requires the 

plaintiff to show “the possibility of creating more than the existing number of reasonably 

compact districts with a sufficiently large minority population to elect candidates of its choice.” 

De Grandy, 512 U.S. at 1008; accord LULAC, 548 U.S. at 430.  In Bartlett v. Strickland, 556 

U.S. 1, 12 (2009), the Supreme Court clarified that the minority group must establish that it can 

constitute more than 50 percent of the population in one or more additional districts.  

In addition, there is no need for a plaintiff to prove that a potential district would be 

“effective” for minority voters. LULAC, 548 U.S. at 428-29; see also Gingles, 478 U.S. at 51 

n.17 (explaining that a majority in a single-member district is sufficient to establish “the 

potential to elect representatives of choice”); Bone Shirt v. Hazeltine, 461 F.3d 1011, 1019 (8th 

Cir. 2006) (rejecting the argument that “the plaintiffs must prove that the minority group will 

enjoy sufficient super-majority status in the proposed remedial district”). 

To satisfy the first Gingles factor in this case, the plaintiff’s expert witness, Dr. Frederick 

G. McBride, drew an illustrative redistricting plan containing seven single-member districts, 

three of which have a black voting-age majority.  (PX 6 at 000129.) 
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Conf. of the NAACP, 775 F.3d at 1342.  

III. Discussion 

A. The First Gingles Factor: Numerosity and Compactness  

The first Gingles factor requires a plaintiff to show that the minority group is 
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plaintiff to show “the possibility of creating more than the existing number of reasonably 

compact districts with a sufficiently large minority population to elect candidates of its choice.” 

De Grandy, 512 U.S. at 1008; accord LULAC, 548 U.S. at 430.  In Bartlett v. Strickland, 556 

U.S. 1, 12 (2009), the Supreme Court clarified that the minority group must establish that it can 

constitute more than 50 percent of the population in one or more additional districts.  

In addition, there is no need for a plaintiff to prove that a potential district would be 

“effective” for minority voters. LULAC, 548 U.S. at 428-29; see also Gingles, 478 U.S. at 51 

n.17 (explaining that a majority in a single-member district is sufficient to establish “the 

potential to elect representatives of choice”); Bone Shirt v. Hazeltine, 461 F.3d 1011, 1019 (8th 

Cir. 2006) (rejecting the argument that “the plaintiffs must prove that the minority group will 

enjoy sufficient super-majority status in the proposed remedial district”). 

To satisfy the first Gingles factor in this case, the plaintiff’s expert witness, Dr. Frederick 

G. McBride, drew an illustrative redistricting plan containing seven single-member districts, 

three of which have a black voting-age majority.  (PX 6 at 000129.) 
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The demographics of the districts are summarized in the following table: 

Table 1 
Population and Voting-Age Population in the Plaintiff’s Illustrative Plan 

District 
Total 

Population 

Deviation 
from Ideal 

District 
Size 

Percent 
Population 
Deviation 

Voting Age 
Population 

White 
Voting 

Age 
Population 

Percent 
White 

Voting Age 
Population 

Black Voting 
Age 

Population 

Percent 
Black 

Voting Age 
Population 

1 4,663 -25 -0.5 3,290 1,083 32.9 2,120 64.4 

2 4,686 -2 0.0 3,636 2,446 67.3 957 26.3 

3 4,675 -13 -0.3 3,575 1,924 53.8 1,476 41.3 

4 4,677 -11 -0.2 3,797 1,999 52.6 1,457 38.4 

5 4,703 15 0.3 3,279 717 21.9 2,472 75.4 

6 4,693 5 0.1 3,336 1,293 38.8 1,818 54.5 

7 4,772 34 0.7 3,605 1,975 54.8 1,490 41.3 

Source: PX 6 at 000129 

 

In its response to the plaintiff’s motion for summary judgment, the defendant did not 

dispute that Wright had established numerosity and compactness. (ECF 125 at 16.) For that 

reason, the Court granted partial summary judgment on the first Gingles factor, finding that the 

African-American community in Sumter County is sufficiently large and geographically compact 

to constitute a majority of the voting-age population in an additional single-member district. 

(MUF ¶9; ECF 125 at 16.)  

However, in its closing argument, the County asserted for the first time that the plaintiff’s 

illustrative plan is a racial gerrymander.  (ECF 162 at 14.) The County did not raise this 

argument at the summary-judgment stage.  (ECF 95.) It did not include this argument among its 

contentions in the pretrial order.  (ECF 134.)  And it did not present any evidence to support this 

argument at trial.  The only evidence on this point in the current record is found in Dr. McBride’s 

reports, which indicate that the plan is not bizarre on its face and that Dr. McBride did not 
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subordinate traditional redistricting principles to racial considerations when drawing the plan.  

(PX 6, DX 6.)   

As a result, the Court should reaffirm its conclusion that Wright has satisfied the first 

Gingles factor. 

B. The Second Gingles Factor: Minority Political Cohesiveness 

The second Gingles factor requires a plaintiff to show that the minority group is 

“politically cohesive.”  Gingles, 478 U.S. at 50. One way of proving the second Gingles factor is 

by “showing that a significant number of minority group members usually vote for the same 

candidates,” and this is most often accomplished by examining statistical analyses of actual 

election results which estimate the voting patterns of minority and non-minority voters. Id. at 56.  

Parties may also use anecdotal evidence to establish minority political cohesiveness. 

Askew v. City of Rome, 127 F.3d 1355, 1377 (11th Cir. 1997) (per curiam); S. Christian 

Leadership Conference v. Sessions, 56 F.3d 1281, 1292 (11th Cir. 1995) (en banc) (“The court 

appropriately considered all of the circumstantial evidence--both statistical and anecdotal--that 

was offered.”); Sanchez v. Bond, 875 F.2d 1488, 1494 (10th Cir.1989) (“The experiences and 

observations of individuals involved in the political process are clearly relevant to the question of 

whether the minority group is politically cohesive.”). 

When considering statistical evidence of the second and third Gingles factors, some 

elections are more probative than others. 

First, elections for the office at issue (“endogenous” elections) are generally more 

probative of cohesion and polarization than elections for other offices (“exogenous” elections).  

Johnson v. Hamrick, 196 F.3d 1216, 1222 (11th Cir. 1999); City of Carrollton Branch of the 
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The demographics of the districts are summarized in the following table: 

Table 1 
Population and Voting-Age Population in the Plaintiff’s Illustrative Plan 

District 
Total 

Population 

Deviation 
from Ideal 

District 
Size 

Percent 
Population 
Deviation 

Voting Age 
Population 

White 
Voting 

Age 
Population 

Percent 
White 

Voting Age 
Population 

Black Voting 
Age 

Population 

Percent 
Black 

Voting Age 
Population 

1 4,663 -25 -0.5 3,290 1,083 32.9 2,120 64.4 

2 4,686 -2 0.0 3,636 2,446 67.3 957 26.3 

3 4,675 -13 -0.3 3,575 1,924 53.8 1,476 41.3 

4 4,677 -11 -0.2 3,797 1,999 52.6 1,457 38.4 

5 4,703 15 0.3 3,279 717 21.9 2,472 75.4 

6 4,693 5 0.1 3,336 1,293 38.8 1,818 54.5 

7 4,772 34 0.7 3,605 1,975 54.8 1,490 41.3 

Source: PX 6 at 000129 

 

In its response to the plaintiff’s motion for summary judgment, the defendant did not 

dispute that Wright had established numerosity and compactness. (ECF 125 at 16.) For that 

reason, the Court granted partial summary judgment on the first Gingles factor, finding that the 

African-American community in Sumter County is sufficiently large and geographically compact 

to constitute a majority of the voting-age population in an additional single-member district. 

(MUF ¶9; ECF 125 at 16.)  

However, in its closing argument, the County asserted for the first time that the plaintiff’s 

illustrative plan is a racial gerrymander.  (ECF 162 at 14.) The County did not raise this 

argument at the summary-judgment stage.  (ECF 95.) It did not include this argument among its 

contentions in the pretrial order.  (ECF 134.)  And it did not present any evidence to support this 

argument at trial.  The only evidence on this point in the current record is found in Dr. McBride’s 

reports, which indicate that the plan is not bizarre on its face and that Dr. McBride did not 
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subordinate traditional redistricting principles to racial considerations when drawing the plan.  

(PX 6, DX 6.)   

As a result, the Court should reaffirm its conclusion that Wright has satisfied the first 

Gingles factor. 

B. The Second Gingles Factor: Minority Political Cohesiveness 

The second Gingles factor requires a plaintiff to show that the minority group is 

“politically cohesive.”  Gingles, 478 U.S. at 50. One way of proving the second Gingles factor is 

by “showing that a significant number of minority group members usually vote for the same 

candidates,” and this is most often accomplished by examining statistical analyses of actual 

election results which estimate the voting patterns of minority and non-minority voters. Id. at 56.  

Parties may also use anecdotal evidence to establish minority political cohesiveness. 

Askew v. City of Rome, 127 F.3d 1355, 1377 (11th Cir. 1997) (per curiam); S. Christian 

Leadership Conference v. Sessions, 56 F.3d 1281, 1292 (11th Cir. 1995) (en banc) (“The court 

appropriately considered all of the circumstantial evidence--both statistical and anecdotal--that 

was offered.”); Sanchez v. Bond, 875 F.2d 1488, 1494 (10th Cir.1989) (“The experiences and 

observations of individuals involved in the political process are clearly relevant to the question of 

whether the minority group is politically cohesive.”). 

When considering statistical evidence of the second and third Gingles factors, some 

elections are more probative than others. 

First, elections for the office at issue (“endogenous” elections) are generally more 

probative of cohesion and polarization than elections for other offices (“exogenous” elections).  

Johnson v. Hamrick, 196 F.3d 1216, 1222 (11th Cir. 1999); City of Carrollton Branch of the 
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NAACP v. Stallings, 829 F.2d 1547, 1560 (11th Cir. 1987) ; see also Bone Shirt, 461 F.3d at 

1020-21; Sanchez v. Colorado, 97 F.3d at 1317; Clark v. Calhoun Cty., 88 F.3d 1393, 1397 (5th 

Cir. 1996) (“Clark II”). Exogenous elections are relevant, but only “to the extent that the results 

from these elections allow an inference to the voting patterns” for the office at issue.  Cofield v. 

City of LaGrange, 939 F. Supp. 749, 760 (N.D. Ga. 1997); see also id.  at 773 (“the voting 

patterns in exogenous elections cannot defeat evidence, statistical or otherwise, about 

[endogenous] elections”). Exogenous elections may also differ in their probative value 

depending on their similarity to the elections at issue. See, e.g., Black Political Task Force v. 

Galvin, 300 F. Supp. 291, 308 (D. Mass. 2004). 

Second, interracial elections, i.e. elections with minority and non-minority candidates, are 

generally more probative than racially homogenous elections because they give voters a racial 

choice.  Davis v. Chiles, 139 F.3d 1414, 1417 n.5 (11th Cir. 1998); Nipper v. Smith, 39 F.3d 

1494, 1539-40 (11th Cir. 1994) (en banc); see also Gingles, 478 U.S. at 80-82 (relying 

exclusively on black-white legislative contests); LULAC v. Clements, 999 F.2d 831, 849 (5th Cir. 

1993) (en banc)  (“Clements II”) (“This court has consistently held that elections between white 

candidates are generally less probative in examining the success of minority-preferred 

candidates, generally on grounds that such elections do not provide minority voters with the 

choice of a minority candidate.”); cf. Smith v. Clinton, 687 F. Supp. 1310, 1318 (E.D. Ark.) 

(three-judge district court) (the Voting Rights Act’s guarantee of equal opportunity is not met 

when “[c]andidates favored by blacks can win, but only if the candidates are white.”), aff’d mem. 

488 U.S. 988 (1988). 

Third, the most recent elections are generally more probative than elections in the distant 

past.  Meek v. Metropolitan Dade Cty., 985 F.2d 1471, 1482-83 (11th Cir. 1993). 
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1. Dr. McBride’s Analysis 

Wright relies on a racial bloc voting analysis of Sumter County elections contained in Dr. 

McBride’s supplemental report.  (PX 6 at 000130-44.) Dr. McBride’s analysis used three 

statistical methods to estimate the voting patterns of black and white voters in Sumter County: 

(1) homogeneous precinct analysis; (2) bivariate ecological regression analysis; and (3) 

Ecological Inference (or “EI,” also known as “King’s Method” after its inventor, Dr. Gary King).   

(PX 6 at 000131-32; Trial Tr. vol. 1, 38-39.) All three methods have been accepted by the courts 

as reliable for use in voting cases, and their reliability is not at issue here. The data for Dr. 

McBride’s analysis consisted of precinct election returns and racial turnout data from the 

Georgia Secretary of State.  (PX 6 at 000133; PX 18-24; Trial Tr. vol. 1, 40-58.) 

Dr. McBride analyzed a total of 12 Sumter County elections in his supplemental report.  

These included all three general elections and one runoff election held under House Bill 836 for 

the at-large seats on the Board of Education, plus a variety of other local elections. (PX 6 at 

000134-35.)  Dr. McBride’s analysis shows that African-American voters have been highly 

cohesive in all of the at-large elections held under House Bill 836. They have supported a single 

candidate with 89 percent or more of their votes in those contests, including the one election that 

went to a runoff. (PX 10; Trial Tr. vol. 1, 62-76 (McBride).) These cohesion estimates meet or 

exceed those found to constitute cohesion in Gingles, and the defendant’s own expert 

characterized them as showing high levels of political cohesion. (Trial Tr. vol. 4, 16:2-9; 20:4-7; 

22:16-18; 88:8-15 (Owen).) 

The other elections in Dr. McBride’s analysis also show cohesion, but they are less 

probative of voting patterns in the at-large elections than are the at-large elections themselves. 

Some of those elections are less probative because, for example, they cover only a small slice of 
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NAACP v. Stallings, 829 F.2d 1547, 1560 (11th Cir. 1987) ; see also Bone Shirt, 461 F.3d at 

1020-21; Sanchez v. Colorado, 97 F.3d at 1317; Clark v. Calhoun Cty., 88 F.3d 1393, 1397 (5th 

Cir. 1996) (“Clark II”). Exogenous elections are relevant, but only “to the extent that the results 

from these elections allow an inference to the voting patterns” for the office at issue.  Cofield v. 

City of LaGrange, 939 F. Supp. 749, 760 (N.D. Ga. 1997); see also id.  at 773 (“the voting 

patterns in exogenous elections cannot defeat evidence, statistical or otherwise, about 

[endogenous] elections”). Exogenous elections may also differ in their probative value 

depending on their similarity to the elections at issue. See, e.g., Black Political Task Force v. 

Galvin, 300 F. Supp. 291, 308 (D. Mass. 2004). 

Second, interracial elections, i.e. elections with minority and non-minority candidates, are 

generally more probative than racially homogenous elections because they give voters a racial 

choice.  Davis v. Chiles, 139 F.3d 1414, 1417 n.5 (11th Cir. 1998); Nipper v. Smith, 39 F.3d 

1494, 1539-40 (11th Cir. 1994) (en banc); see also Gingles, 478 U.S. at 80-82 (relying 

exclusively on black-white legislative contests); LULAC v. Clements, 999 F.2d 831, 849 (5th Cir. 

1993) (en banc)  (“Clements II”) (“This court has consistently held that elections between white 

candidates are generally less probative in examining the success of minority-preferred 

candidates, generally on grounds that such elections do not provide minority voters with the 

choice of a minority candidate.”); cf. Smith v. Clinton, 687 F. Supp. 1310, 1318 (E.D. Ark.) 

(three-judge district court) (the Voting Rights Act’s guarantee of equal opportunity is not met 

when “[c]andidates favored by blacks can win, but only if the candidates are white.”), aff’d mem. 

488 U.S. 988 (1988). 

Third, the most recent elections are generally more probative than elections in the distant 

past.  Meek v. Metropolitan Dade Cty., 985 F.2d 1471, 1482-83 (11th Cir. 1993). 
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1. Dr. McBride’s Analysis 

Wright relies on a racial bloc voting analysis of Sumter County elections contained in Dr. 

McBride’s supplemental report.  (PX 6 at 000130-44.) Dr. McBride’s analysis used three 

statistical methods to estimate the voting patterns of black and white voters in Sumter County: 

(1) homogeneous precinct analysis; (2) bivariate ecological regression analysis; and (3) 

Ecological Inference (or “EI,” also known as “King’s Method” after its inventor, Dr. Gary King).   

(PX 6 at 000131-32; Trial Tr. vol. 1, 38-39.) All three methods have been accepted by the courts 

as reliable for use in voting cases, and their reliability is not at issue here. The data for Dr. 

McBride’s analysis consisted of precinct election returns and racial turnout data from the 

Georgia Secretary of State.  (PX 6 at 000133; PX 18-24; Trial Tr. vol. 1, 40-58.) 

Dr. McBride analyzed a total of 12 Sumter County elections in his supplemental report.  

These included all three general elections and one runoff election held under House Bill 836 for 

the at-large seats on the Board of Education, plus a variety of other local elections. (PX 6 at 

000134-35.)  Dr. McBride’s analysis shows that African-American voters have been highly 

cohesive in all of the at-large elections held under House Bill 836. They have supported a single 

candidate with 89 percent or more of their votes in those contests, including the one election that 

went to a runoff. (PX 10; Trial Tr. vol. 1, 62-76 (McBride).) These cohesion estimates meet or 

exceed those found to constitute cohesion in Gingles, and the defendant’s own expert 

characterized them as showing high levels of political cohesion. (Trial Tr. vol. 4, 16:2-9; 20:4-7; 

22:16-18; 88:8-15 (Owen).) 

The other elections in Dr. McBride’s analysis also show cohesion, but they are less 

probative of voting patterns in the at-large elections than are the at-large elections themselves. 

Some of those elections are less probative because, for example, they cover only a small slice of 
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the electorate that votes in the at-large elections. Others are less probative because they took 

place long ago or on an altogether different election day. Still others are less probative because 

they did not offer voters a racial choice among the candidates. Even so, they show political 

cohesion that is consistent with Dr. McBride’s findings in the at-large elections.  (PX 11-15; 

Trial Tr. vol. 1, 76-93 (McBride).) 

In the district elections held under House Bill 836, for example, Dr. McBride’s analysis 

shows high levels of political cohesion in all four of the elections where black voters had the 

opportunity to vote for a black candidate. (PX 11.) Black support for their preferred candidates 

ranged from 85.3% to 99.3%.  In the one district election under House Bill 836 that did not 

include any black candidates, black voters supported a single white candidate, Rick Barnes, with 

an estimated 53.9% of their votes. (PX 12; Trial Tr. vol. 1, 132-34 (McBride).)  

In the 2004 sheriff’s race, which was the only other contested at-large general election in 

Sumter County that included black candidates in at least the last 15 years, African-American 

voters supported a single African-American candidate, Nelson Brown, with an estimated 96.5% 

of their votes. (PX 13; Trial Tr. vol. 1, 84-88 (McBride).) 

Dr. McBride’s supplemental report also contains an analysis of two elections held under 

the board’s prior election plan. In the 2010 general election in the former District 3, African-

American voters supported a single African-American candidate, Kelvin Pless, with an estimated 

94.0% of their votes. (PX 14; Trial Tr. vol. 1, 88-90 (McBride).)  And in the March 2014 special 

election in the former District 6, African-American voters supported a single African-American 

candidate, Sarah Pride, with an estimated 68.0% of their votes. (PX 15; Trial Tr. vol. 1, 90-93 

(McBride).) 

Case 1:14-cv-00042-WLS   Document 171   Filed 01/12/18   Page 22 of 61
 

 

 

16 

 

 

Taken altogether, the results of Dr. McBride’s analyses strongly support a finding that the 

African-American community is politically cohesive. (PX 10-15; Trial Tr. vol. 1, 62-93 

(McBride).) 

2. Dr. Owen’s Criticism of Dr. McBride’s Analysis 

The County relies on the testimony of its expert witness, Dr. Karen L. Owen.  Dr. Owen 

earned a Ph.D. in political science from the University of Georgia in 2012, and she is currently 

employed as an assistant professor at the University of West Georgia. (DX 5 at 23; Trial Tr. vol. 

3, 121:19-21 (Owen).) Dr. Owen did not conduct any statistical analysis of her own in this case 

but merely criticized Dr. McBride’s analysis and encouraged the Court to reject it as unreliable.  

(Trial Tr. vol. 4, 53:9-13 (Owen).) 

By her own admission, Dr. Owen’s experience with the statistical methods used by Dr. 

McBride is quite limited. In fact, she admitted at trial that she had never once performed a racial 

bloc voting analysis.  (Trial Tr. vol. 3, 129:1-4 (Owen).) Nevertheless, Dr. Owen offered three 

general criticisms of Dr. McBride’s analysis. 

First, Dr. Owen asserted that Dr. McBride’s ecological inference analysis is unreliable 

because of alleged “inconsistencies” between the estimates he produced in his initial report using 

voting-age population data and the estimates he produced in his supplemental report using actual 

turnout data from the Secretary of State. (Trial Tr. vol. 4, 99:8-100:8.) This criticism is largely 

beside the point because the analysis in Dr. McBride’s supplemental report has superseded the 

analysis contained in his original report. Wright does not rely on the original analysis in any way.  

It is only in evidence because the County offered it.  (DX 6.).   
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the electorate that votes in the at-large elections. Others are less probative because they took 

place long ago or on an altogether different election day. Still others are less probative because 

they did not offer voters a racial choice among the candidates. Even so, they show political 

cohesion that is consistent with Dr. McBride’s findings in the at-large elections.  (PX 11-15; 

Trial Tr. vol. 1, 76-93 (McBride).) 

In the district elections held under House Bill 836, for example, Dr. McBride’s analysis 

shows high levels of political cohesion in all four of the elections where black voters had the 

opportunity to vote for a black candidate. (PX 11.) Black support for their preferred candidates 

ranged from 85.3% to 99.3%.  In the one district election under House Bill 836 that did not 

include any black candidates, black voters supported a single white candidate, Rick Barnes, with 

an estimated 53.9% of their votes. (PX 12; Trial Tr. vol. 1, 132-34 (McBride).)  

In the 2004 sheriff’s race, which was the only other contested at-large general election in 

Sumter County that included black candidates in at least the last 15 years, African-American 

voters supported a single African-American candidate, Nelson Brown, with an estimated 96.5% 

of their votes. (PX 13; Trial Tr. vol. 1, 84-88 (McBride).) 

Dr. McBride’s supplemental report also contains an analysis of two elections held under 

the board’s prior election plan. In the 2010 general election in the former District 3, African-

American voters supported a single African-American candidate, Kelvin Pless, with an estimated 

94.0% of their votes. (PX 14; Trial Tr. vol. 1, 88-90 (McBride).)  And in the March 2014 special 

election in the former District 6, African-American voters supported a single African-American 

candidate, Sarah Pride, with an estimated 68.0% of their votes. (PX 15; Trial Tr. vol. 1, 90-93 

(McBride).) 

Case 1:14-cv-00042-WLS   Document 171   Filed 01/12/18   Page 22 of 61
 

 

 

16 

 

 

Taken altogether, the results of Dr. McBride’s analyses strongly support a finding that the 

African-American community is politically cohesive. (PX 10-15; Trial Tr. vol. 1, 62-93 

(McBride).) 

2. Dr. Owen’s Criticism of Dr. McBride’s Analysis 

The County relies on the testimony of its expert witness, Dr. Karen L. Owen.  Dr. Owen 

earned a Ph.D. in political science from the University of Georgia in 2012, and she is currently 

employed as an assistant professor at the University of West Georgia. (DX 5 at 23; Trial Tr. vol. 

3, 121:19-21 (Owen).) Dr. Owen did not conduct any statistical analysis of her own in this case 

but merely criticized Dr. McBride’s analysis and encouraged the Court to reject it as unreliable.  

(Trial Tr. vol. 4, 53:9-13 (Owen).) 

By her own admission, Dr. Owen’s experience with the statistical methods used by Dr. 

McBride is quite limited. In fact, she admitted at trial that she had never once performed a racial 

bloc voting analysis.  (Trial Tr. vol. 3, 129:1-4 (Owen).) Nevertheless, Dr. Owen offered three 

general criticisms of Dr. McBride’s analysis. 

First, Dr. Owen asserted that Dr. McBride’s ecological inference analysis is unreliable 

because of alleged “inconsistencies” between the estimates he produced in his initial report using 

voting-age population data and the estimates he produced in his supplemental report using actual 

turnout data from the Secretary of State. (Trial Tr. vol. 4, 99:8-100:8.) This criticism is largely 

beside the point because the analysis in Dr. McBride’s supplemental report has superseded the 

analysis contained in his original report. Wright does not rely on the original analysis in any way.  

It is only in evidence because the County offered it.  (DX 6.).   
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In addition, Dr. Owen conceded that actual turnout data is better than voting-age 

population data for conducting a racial bloc voting analysis, and she further admitted that, if she 

were reanalyzing elections with turnout data that she had previously analyzed with voting-age 

population data, she, too, would rely on the analysis that used turnout data.  (Trial Tr. vol. 3, 

209:14-210:4.)  Notably, Dr. Owen did not claim that analyses produced with turnout data 

should be identical to analyses produced with voting-age population data. 

Dr. McBride explained why the actual turnout data produced slightly different and better 

estimates in this case: because black voters actually turned out to vote in lower numbers than 

their share of the voting-age population, the ecological inference estimates produced with voting-

age population data systematically overestimated the black share of the turnout. The voting-age 

population data therefore produced estimates that essentially mistook some white voters for 

black voters. The estimates produced with turnout data, which are the estimates on which Wright 

relies, do not have that issue. (Trial Tr. vol. 4, 133:8-138:15.) 

As a result, the differences between Dr. McBride’s racial bloc voting estimates produced 

with voting-age population data and those produced with actual turnout data do not undermine 

the reliability of the latter in any way. 

Second, Dr. Owen asserted that Dr. McBride’s ecological inference analysis is unreliable 

because, in a few instances, the sum of his estimates of black or white support for the candidates 

in a single election exceeded 100 percent. (Trial Tr. vol. 3, 150:1-152:4.) On direct examination, 

Dr. Owen claimed that the ecological inference technique inherently constrains the sum of all 

estimates of black or white support to 100 percent, so any estimates that sum over 100 percent 

must be unreliable.  (Trial Tr. vol. 3, 151:20-151:4.) But on cross examination, Dr. Owen backed 

away from that assertion (Trial Tr. vol. 4, 50:9-15) and could not identify any authority for her 
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claim (Trial Tr. vol. 4, 57:13-59:2). She ultimately admitted that ecological inference estimates 

do sometimes sum over 100.  (Trial Tr. vol. 4, 55:10-57:12.) 

In response, Dr. McBride explained that ecological inference establishes bounds between 

zero and 100 for the estimates of black or white support for an individual candidate, but it does 

not constrain the sum of those estimates to 100 percent.  (PX 17 at 000181-84 (McBride Rebuttal 

Report); Trial Tr. vol. 1, 94:9-95:20, 162:13-164:12.) Dr. McBride was able to explain why his 

software, which was written by Gary King himself, sometimes produces estimates that sum over 

100. (PX 17 at 000181-84 (McBride Rebuttal Report); Trial Tr. vol. 1, 94:9-97:2) He pointed out 

that King addresses this issue in chapters 8 and 15 of his seminal book on the ecological 

inference technique and does not consider it a reason to throw the estimates out. (Trial Tr. vol. 4, 

128:12-130:12.) And Dr. McBride observed that other experts in the field rely on EI estimates 

even when they sum over 100 percent.  (Trial Tr. vol. 1, 98:11-100:11.) 

Particularly in light of Dr. McBride’s thorough explanation, Dr. Owen’s testimony on 

this issue was not credible and appeared instead to reflect her admitted lack of experience with 

the ecological inference technique and with the particular software that Dr. McBride used to 

perform the analysis.  She did not dispute the validity of that software, and she did not refute Dr. 

McBride’s testimony that other researchers in the field rely on estimates that sum over 100.  

Third, Dr. Owen complained of bias in Dr. McBride’s selection of which elections to 

include in his analysis and which to exclude.  (Trial Tr. vol. 3, 145:13-146:7.) Specifically, she 

criticized Dr. McBride for excluding three elections from his supplemental report that he had 

previously included in his original report.  These were district elections for seats on the school 

board held under the prior plan in 2002, 2006, and 2008. (DX 5 at 7.) 
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In addition, Dr. Owen conceded that actual turnout data is better than voting-age 

population data for conducting a racial bloc voting analysis, and she further admitted that, if she 

were reanalyzing elections with turnout data that she had previously analyzed with voting-age 

population data, she, too, would rely on the analysis that used turnout data.  (Trial Tr. vol. 3, 

209:14-210:4.)  Notably, Dr. Owen did not claim that analyses produced with turnout data 

should be identical to analyses produced with voting-age population data. 

Dr. McBride explained why the actual turnout data produced slightly different and better 

estimates in this case: because black voters actually turned out to vote in lower numbers than 

their share of the voting-age population, the ecological inference estimates produced with voting-

age population data systematically overestimated the black share of the turnout. The voting-age 

population data therefore produced estimates that essentially mistook some white voters for 

black voters. The estimates produced with turnout data, which are the estimates on which Wright 

relies, do not have that issue. (Trial Tr. vol. 4, 133:8-138:15.) 

As a result, the differences between Dr. McBride’s racial bloc voting estimates produced 

with voting-age population data and those produced with actual turnout data do not undermine 

the reliability of the latter in any way. 

Second, Dr. Owen asserted that Dr. McBride’s ecological inference analysis is unreliable 

because, in a few instances, the sum of his estimates of black or white support for the candidates 

in a single election exceeded 100 percent. (Trial Tr. vol. 3, 150:1-152:4.) On direct examination, 

Dr. Owen claimed that the ecological inference technique inherently constrains the sum of all 

estimates of black or white support to 100 percent, so any estimates that sum over 100 percent 

must be unreliable.  (Trial Tr. vol. 3, 151:20-151:4.) But on cross examination, Dr. Owen backed 

away from that assertion (Trial Tr. vol. 4, 50:9-15) and could not identify any authority for her 
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claim (Trial Tr. vol. 4, 57:13-59:2). She ultimately admitted that ecological inference estimates 

do sometimes sum over 100.  (Trial Tr. vol. 4, 55:10-57:12.) 
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Third, Dr. Owen complained of bias in Dr. McBride’s selection of which elections to 

include in his analysis and which to exclude.  (Trial Tr. vol. 3, 145:13-146:7.) Specifically, she 
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Dr. McBride explained that he did not include those elections in his supplemental report 

because he was not able to obtain the better-quality turnout data that he would have needed to re-

analyze them.  (PX 17 (McBride Rebuttal Report) at 000180; Trial Tr. vol. 1, 60:1-61:12.) Dr. 

Owen did not refute Dr. McBride’s claim that turnout data was unavailable for those elections, 

nor did she explain how their exclusion biased the conclusions in Dr. McBride’s supplemental 

report.   

In fact, the EI estimates from Dr. McBride’s original report indicate that African-

American voters supported a single African-American candidate with 93.3% of their votes in 

2008 and 93.4% of their votes in 2006.  (DX 6 at 50-51.)  In 2002, African-American voters split 

their votes among the three candidates, two of whom were African American.  (DX 6 at 52.) 

These three elections, taken together, therefore would not weigh against a finding of political 

cohesion even if Dr. McBride had included them in the supplemental report upon which Wright 

now relies. 

Undermining all of Dr. Owen’s criticisms is the additional fact that, with one exception, 

she never analyzed Dr. McBride’s statistical output for errors or ran any of the other diagnostic 

tools that researchers can use to assess the reliability of ecological-inference analyses. (Trial Tr. 

vol. 4: 60:2-76:2 (Owen).) The one diagnostic tool that she did use was the standard error, which 

is a measure of the reliability of a particular estimate produced with the ecological inference 

technique.  She examined the standard errors that Dr. McBride reported, and found none of them 

large enough to raise concern. (Trial Tr. vol. 3, 211:16-214:8 (Owen); Trial Tr. vol. 4, 75:9-76:2 

(Owen).)  
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Ultimately, Dr. Owen’s criticism of Dr. McBride’s work was conclusory and lacking in 

substance.  Dr. Owen was generally unable to explain the bases for her criticisms or support 

them with any authority.  And, most importantly, she performed no independent analysis to 

illustrate the alleged problems or show that a different analysis would lead to a different 

conclusion.  

For all of these reasons the Court should reject Dr. Owen’s criticism on Dr. McBride’s 

racial bloc voting analysis. 

3. Anecdotal Evidence 

The statistical evidence of cohesion in this case is corroborated by anecdotal evidence 

from individuals involved in the political process that the African-American community in 

Sumter County is politically cohesive. 

Sumter County was the site of considerable organizing and protests against segregation 

and voting discrimination during the Civil Rights Movement in the 1960’s. (PX 251, 252, 257, 

258, 259; Trial Tr. vol. 2, 85-100 (Mahone).) Veterans of the Civil Rights Movement in Sumter 

have created an organization called the “Americus-Sumter County Civil Rights Movement 

Remembrance Committee” that seeks not only to remember the past but also to recognize and 

encourage community leaders who continue to work for civil rights in Sumter County.  (Trial Tr. 

vol. 2, 105:16-107:3 (Mahone).) 

Sumter County has an active branch of the National Organization for the Advancement of 

Colored People (NAACP).  (Trial Tr. vol. 2, 106:20-107:3 (Mahone); Trial Tr. vol. 2, 112:5-

113:6 (Marshall); Trial Tr. vol. 2, 209:2-210:19 (Wright).) Sumter County also has a twenty-
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year-old black-owned independent newspaper that focuses on issues of importance to the black 

community.  (Trial Tr. vol. 2, 114:20-116:2 (Marshall).) 

Sumter County remains a largely segregated community, with separate neighborhoods, 

civic organizations, and churches, and many of those organizations in the black community 

engage in political activity.  (Trial Tr. vol. 2, 39:7-41:6 (Coley); Trial Tr. vol. 2, 64:1-65:20 

(Pless); Trial Tr. vol. 2, 107:4-108:15 (Mahone); Trial Tr. vol. 2, 116:3-13 (Marshall); Trial Tr. 

vol. 2, 125:15-133:22 (Alice Green); Trial Tr. vol. 2, 167:21-168:7 (Edith Green); Trial Tr. vol. 

2, 211:5-212:4 (Wright); Trial Tr. vol. 3, 54:24-55:22 (Roland).) 

Sumter County’s public-school system remains racially segregated. It is one of the very 

few school districts in the nation that has yet to achieve “unitary” or fully-desegregated status.  

(PX 260 at 045974; Trial Tr. vol. 2, 171:2-9 (Edith Green).) Its student population is 

overwhelmingly black. (Trial Tr. vol. 2, 138:3-11 (Alice Green); Trial Tr. vol. 3, 56:2-4 

(Roland).)  

There also remain striking socioeconomic disparities between blacks and whites in 

Sumter County in such areas as unemployment, education, income, and poverty. (ECF 125 at 2-

3; Trial Tr. vol. 2, 55:9-24) (Coley); Trial Tr. vol. 2, 120:12-19 (Marshall) Trial Tr. vol. 2, 

147:24-148:7 (Alice Green); Trial Tr. vol. 2, 179:4-16 (Edith Green); Trial Tr. vol. 2, 220:17-

221:16 (Wright).)  

This anecdotal evidence, moreover, is unrefuted.  Not a single witness testified about 

divisions or factionalism of any kind within the African-American community.  That is not to say 

that all black voters in Sumter County think and act alike.  They do not.  But the record reveals 

no cleavages or infighting of the kind that might spill over into the political process and 

undermine a finding of cohesiveness.  
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Taken together, the anecdotal evidence in the record further supports a finding that the 

African-American community is politically cohesive. 

C. The Third Gingles Factor: Legally Significant White Bloc Voting 

The third Gingles factor requires plaintiffs to demonstrate that “the white majority votes 

sufficiently as a bloc to enable it—in the absence of special circumstances, such as the minority 

candidate running unopposed—usually to defeat the minority's preferred 

candidate.” Gingles, 478 U.S. at 51. “[U]nless minority group members experience substantial 

difficulty electing representatives of their choice, they cannot prove that a challenged electoral 

mechanism impairs their ability ‘to elect.’” Id. at 48 n.15 (quoting Section 2). 

In general, “a white bloc vote that normally will defeat the combined strength of minority 

support plus white ‘crossover’ votes rises to the level of legally significant white bloc voting.”  

Id. at 56. However, because the level of white bloc voting that is sufficient to defeat a minority-

preferred candidate “will vary according to a variety of factual circumstances,” there is no 

mathematical formula or simple doctrinal test for determining whether the third Gingles factor is 

satisfied. Id. at 57-58.   

Rather, a court must consider any special circumstances that may exist and weigh each 

election according to its probative value.  See, e.g., Hamrick, 196 F.3d at 1222; Davis, 139 F.3d 

at 1417 n.5; Nipper, 39 F.3d at 1539-40; Stallings, 829 F.2d at 1560; see also, e.g., Bone Shirt, 

461 F.3d at 1020-21; Ruiz v. City of Santa Maria, 160 F.3d 543, 552-554 (9th Cir. 1998); 

Sanchez v. Colorado, 97 F.3d at 1317; Clark II, 88 F.3d at 1397. 

The inquiry for the third Gingles factor focuses, moreover, on elections with a “white 

majority.”  Gingles, 478 U.S. at 50; see also De Grandy, 512 U.S. at 1003-04 (affirming the 
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district court’s conclusion that the third Gingles factor had been satisfied where there was “a 

tendency of non-Hispanic whites to vote as a bloc to bar minority groups from electing their 

chosen candidates except in a district where a given minority makes up a voting majority.”); Old 

Person v. Cooney, 230 F.2d 1113, 1122 (9th Cir. 2000) (“To do otherwise would permit white 

bloc voting in a majority-white district to be washed clean by electoral success in neighboring 

majority-Indian districts.”); Barnett v. City of Chicago, 141 F.3d 699, 702 (7th Cir.1998); Bone 

Shirt v. Hazeltine, 336 F. Supp. 2d 976, 1011 (D.S.D. 2004), aff’d 461 F.3d 1011 (8th Cir. 2006). 

Like minority political cohesiveness, white bloc voting can be proven with statistical and 

anecdotal evidence. Sessions, 56 F.3d at 1292 (“The court appropriately considered all of the 

circumstantial evidence--both statistical and anecdotal--that was offered.”); Nipper, 39 F.3d at 

1540. Bloc voting must be proven, however; it may not simply be assumed. Gingles, 478 U.S. at 

46 (Section 2 “does not assume the existence of racial bloc voting; plaintiffs must prove it.”); see 

also id. at 58-61, 67-70; Growe v. Emison, 507 U.S. 25, 42 (1993) (“A law review article on 

national voting patterns is no substitute for proof that bloc voting occurred in Minneapolis.”).   

And, for purposes of the third Gingles factor, a runoff election is not considered to be 

separate from its first-round primary or general election.  Clements II, 999 F.2d at 891 and 892 

n.42.  The victor of the runoff is the victor of the combined elections.  Id. at 892 n.42.   

1. Statistical Evidence 

Wright relies on Dr. McBride’s racial bloc voting analysis to establish the third Gingles 

factor.   
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Dr. McBride’s analysis shows that a white majority has voted sufficiently as a bloc to 

defeat the minority-preferred candidate in all of the at-large elections held under House Bill 836. 

(PX 10.)  

In the May 2016 general election for an at-large seat, white voters were a substantial 

majority (61.8%) of the total turnout.  (PX 16, 33.)  White voters supported a single white 

candidate, Sylvia Roland, with an estimated 84.7% of their votes.  (PX 10.) And the white 

majority voted sufficiently as a bloc to enable Roland to defeat the minority-preferred African-

American candidate, Michael Coley. (PX 10; Trial Tr. vol. 1, 67-68 (McBride).) 

In the July 2014 runoff election for an at-large seat with a two-year term, white voters 

were a substantial majority (60.3%) of the total turnout.  (PX 16, 33.)  White voters supported a 

single white candidate, Sylvia Roland, with an estimated 92.4% of their votes.  (PX 10.) And the 

white majority voted sufficiently as a bloc to enable Roland to defeat the minority-preferred 

African-American candidate, Michael Coley. (PX 10; Trial Tr. vol. 1, 74-76 (McBride).) 

In the May 2014 general election for an at-large seat with a two-year term, white voters 

were a substantial majority (59.5%) of the total turnout.  (PX 16, 33.)  White voters split their 

votes somewhat between two white candidates, but they supported the leading white candidate, 

Sylvia Roland, with an estimated 53% of their votes. (PX 10.) And the white majority voted 

sufficiently as a bloc to enable Roland to force the minority-preferred African-American 

candidate, Michael Coley, into a runoff where Roland ultimately prevailed. (PX 10; Trial Tr. vol. 

1, 68-71 (McBride).) 

In the May 2014 general election for an at-large seat with a four-year term, white voters 

were a substantial majority (59.5%) of the total turnout.  (PX 16, 33.)  White voters supported a 

single white candidate, Dr. Michael Busman, with an estimated 94.4% of their votes.  (PX 10.) 
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And the white majority voted sufficiently as a bloc to enable Busman to defeat the minority-

preferred African-American candidate, Kelvin Pless. (PX 10; Trial Tr. vol. 1, 72-73 (McBride).) 

There have thus been three complete elections for the at-large seats on the Board of 

Education (including one election that went to a runoff), and a white majority has defeated the 

minority-preferred candidate in all three.  (PX 10.) 

The other eight elections in Dr. McBride’s analysis also support a finding that white 

voters vote sufficiently as a bloc to defeat minority-preferred candidates in at-large school-board 

elections, but they are less probative of minority voters’ ability to elect candidates to the at-large 

seats on the school board than are the results of the at-large elections themselves. (PX 11-15.) 

They show consistent racial polarization in elections with a racial choice, with the winner 

generally decided by the size of the white majority and, to a lesser extent, by the degree of white 

cohesion.  (PX 11-15; Trial Tr. vol. 1, 76-93 (McBride).) 

Across all 12 elections included in Dr. McBride’s analysis, whites were a majority of the 

voters in 11, and African-American voters were able to outvote the white majority in only two: 

the 2014 school-board election in District 1, and the 2010 school-board election in the former 

District 3. But these district elections shed little light on whether African-American voters can 

elect candidates to the at-large school-board seats, because these districts featured much smaller 

white majorities and less white cohesion than found in the at-large elections held under House 

Bill 836. (PX 10-15; Trial Tr. vol. 1, 62-93 (McBride).) 

Taken altogether, the results of Dr. McBride’s analyses strongly support a finding that the 

third Gingles factor is satisfied here. 
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2. Election Returns 

The County relies on selected state and local returns from hundreds of elections between 

1992 and 2016 for state and federal offices whose electorate included some or all of Sumter 

County to show that white voters do not usually defeat the minority-preferred candidates in 

county elections.  (DX 1, 10.) 

The returns upon which the County relies do not include all elections held in Sumter 

County over that time span, and the record reveals neither who selected these particular elections 

nor what criteria the editor or editors used to select them.  (DX 1, 10; Trial Tr. vol. 3, 107:17-

11:14 (Brady).) 

The returns also do not indicate the race of any candidates, which candidate was the 

minority-preferred candidate, or whether white voters were a majority of the total voters in a 

particular election.  (DX 1, 10.) 

One of the defendant’s lay witnesses was able to identify the race of a handful of 

candidates based on personal knowledge, but there is no information in the record on the racial 

identification of the vast majority of the candidates shown on the returns.  (Trial Tr. vol. 3, 88-

104 (Brady).)  And he was not able to identify which candidates were the minority-preferred 

candidates in any of the elections.  (Trial Tr. vol. 3, 111:15-112:10 (Brady).) 

The defendant’s expert witness, Dr. Owen, did not conduct a racial bloc voting analysis 

on any of the elections upon which the defendant now relies.  (DX 4, 5.) 

Because the election returns give no indication of black or white cohesion, any 

conclusions drawn from them about the third Gingles factor would be speculative at best.  (Trial 

Tr. vol. 4, 132:22-133:7 (McBride).) 
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And the white majority voted sufficiently as a bloc to enable Busman to defeat the minority-

preferred African-American candidate, Kelvin Pless. (PX 10; Trial Tr. vol. 1, 72-73 (McBride).) 

There have thus been three complete elections for the at-large seats on the Board of 

Education (including one election that went to a runoff), and a white majority has defeated the 

minority-preferred candidate in all three.  (PX 10.) 

The other eight elections in Dr. McBride’s analysis also support a finding that white 

voters vote sufficiently as a bloc to defeat minority-preferred candidates in at-large school-board 

elections, but they are less probative of minority voters’ ability to elect candidates to the at-large 

seats on the school board than are the results of the at-large elections themselves. (PX 11-15.) 

They show consistent racial polarization in elections with a racial choice, with the winner 

generally decided by the size of the white majority and, to a lesser extent, by the degree of white 

cohesion.  (PX 11-15; Trial Tr. vol. 1, 76-93 (McBride).) 

Across all 12 elections included in Dr. McBride’s analysis, whites were a majority of the 

voters in 11, and African-American voters were able to outvote the white majority in only two: 

the 2014 school-board election in District 1, and the 2010 school-board election in the former 

District 3. But these district elections shed little light on whether African-American voters can 

elect candidates to the at-large school-board seats, because these districts featured much smaller 

white majorities and less white cohesion than found in the at-large elections held under House 

Bill 836. (PX 10-15; Trial Tr. vol. 1, 62-93 (McBride).) 

Taken altogether, the results of Dr. McBride’s analyses strongly support a finding that the 

third Gingles factor is satisfied here. 

Case 1:14-cv-00042-WLS   Document 171   Filed 01/12/18   Page 2 of 61
 

 

 

26 

 

 

2. Election Returns 

The County relies on selected state and local returns from hundreds of elections between 

1992 and 2016 for state and federal offices whose electorate included some or all of Sumter 

County to show that white voters do not usually defeat the minority-preferred candidates in 

county elections.  (DX 1, 10.) 

The returns upon which the County relies do not include all elections held in Sumter 

County over that time span, and the record reveals neither who selected these particular elections 

nor what criteria the editor or editors used to select them.  (DX 1, 10; Trial Tr. vol. 3, 107:17-

11:14 (Brady).) 

The returns also do not indicate the race of any candidates, which candidate was the 

minority-preferred candidate, or whether white voters were a majority of the total voters in a 

particular election.  (DX 1, 10.) 

One of the defendant’s lay witnesses was able to identify the race of a handful of 

candidates based on personal knowledge, but there is no information in the record on the racial 

identification of the vast majority of the candidates shown on the returns.  (Trial Tr. vol. 3, 88-

104 (Brady).)  And he was not able to identify which candidates were the minority-preferred 

candidates in any of the elections.  (Trial Tr. vol. 3, 111:15-112:10 (Brady).) 

The defendant’s expert witness, Dr. Owen, did not conduct a racial bloc voting analysis 

on any of the elections upon which the defendant now relies.  (DX 4, 5.) 

Because the election returns give no indication of black or white cohesion, any 

conclusions drawn from them about the third Gingles factor would be speculative at best.  (Trial 

Tr. vol. 4, 132:22-133:7 (McBride).) 
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But even if someone had analyzed those elections, they would be much less probative of 

minority voters’ ability to elect candidates to the at-large seats on the school board than the 

analysis of the at-large elections themselves or even than the other elections included in Dr. 

McBride’s analysis.  Those federal, statewide, and state legislative elections upon which the 

defendant relies involve much larger electorates and therefore involve much different campaign 

tactics and resources than a local school-board race.  All of them are partisan. Most of them took 

place on a different election day than the elections at issue in this case.  And many of them took 

place a long time ago.  They would shed very little light on the current dynamics of the at-large 

elections for the Board of Education.  (Trial Tr. vol. 4, 131:3-132:3 (McBride).) 

 

A. The Totality of Circumstances 

If a plaintiff satisfies the three Gingles factors, the court must then determine, based upon 

“a searching practical evaluation of the past and present reality and on a functional view of the 

political process,” whether the challenged voting practice results in unequal electoral opportunity 

for minority voters.  Gingles, 478 U.S. at 45 (internal citations and quotation marks omitted). 

This determination “is peculiarly dependent upon the facts of each case” and requires “an 

intensely local appraisal of the design and impact of the contested electoral mechanisms.”  Id. at 

79 (internal citations and quotation marks omitted). 
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1. Senate Factor 1: History of Discrimination 

The first Senate Factor is the extent of any history of discrimination “that touched the 

right of members of the minority group to register, to vote, or otherwise participate in the 

democratic process.”  Senate Report at 28; accord Gingles, 478 U.S. at 37. 

As the Eleventh Circuit has explained, a history of discrimination and its lingering effects 

are relevant to the issue of vote dilution because 

past discrimination can severely impair the present-day ability of minorities to 
participate on an equal footing in the political process. Past discrimination may 
cause blacks to register or vote in lower numbers than whites. Past discrimination 
may also lead to present socioeconomic disadvantages, which in turn can reduce 
participation and influence in political affairs.  

Marengo Cty. Comm’n, 731 F.2d at 1567. 

Courts have considered a broad range of discriminatory practices to be probative of the 

first Senate Factor.  See, e.g., Brooks v. Miller, 158 F.3d 1230, 1233 (11th Cir. 1998) (“The 

voting strength of blacks has historically been diminished in Georgia in numerous ways, 

including property ownership requirements, literacy tests, and the use of the county unit system 

which undermined the voting power of counties with large black populations.”); Teague, 92 F.3d 

at 293-94 (“That Mississippi has a long and dubious history of discriminating against blacks is 

indisputable.”); Clark II, 88 F.3d at 1399 (“The long and unhappy history of discrimination in 

Mississippi requires no protracted discussion.”); Bone Shirt, 336 F. Supp. 2d at 1018-34. 

Private discrimination, as well as official discrimination, can be relevant “because such 

discrimination can contribute to the inability of blacks to assert their political influence and to 

participate equally in public life.”  Marengo Cty. Comm’n, 731 F.2d at 1567 n.36 (citing Major 

v. Treen, 574 F. Supp. 325, 342 (E.D. La. 1983) (three-judge district court)). 
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“a searching practical evaluation of the past and present reality and on a functional view of the 
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intensely local appraisal of the design and impact of the contested electoral mechanisms.”  Id. at 

79 (internal citations and quotation marks omitted). 

 

Case 1:14-cv-00042-WLS   Document 171   Filed 01/12/18   Page 4 of 61
 

 

 

28 

 

 

1. Senate Factor 1: History of Discrimination 

The first Senate Factor is the extent of any history of discrimination “that touched the 

right of members of the minority group to register, to vote, or otherwise participate in the 

democratic process.”  Senate Report at 28; accord Gingles, 478 U.S. at 37. 

As the Eleventh Circuit has explained, a history of discrimination and its lingering effects 

are relevant to the issue of vote dilution because 

past discrimination can severely impair the present-day ability of minorities to 
participate on an equal footing in the political process. Past discrimination may 
cause blacks to register or vote in lower numbers than whites. Past discrimination 
may also lead to present socioeconomic disadvantages, which in turn can reduce 
participation and influence in political affairs.  

Marengo Cty. Comm’n, 731 F.2d at 1567. 

Courts have considered a broad range of discriminatory practices to be probative of the 

first Senate Factor.  See, e.g., Brooks v. Miller, 158 F.3d 1230, 1233 (11th Cir. 1998) (“The 

voting strength of blacks has historically been diminished in Georgia in numerous ways, 

including property ownership requirements, literacy tests, and the use of the county unit system 

which undermined the voting power of counties with large black populations.”); Teague, 92 F.3d 

at 293-94 (“That Mississippi has a long and dubious history of discriminating against blacks is 

indisputable.”); Clark II, 88 F.3d at 1399 (“The long and unhappy history of discrimination in 

Mississippi requires no protracted discussion.”); Bone Shirt, 336 F. Supp. 2d at 1018-34. 

Private discrimination, as well as official discrimination, can be relevant “because such 

discrimination can contribute to the inability of blacks to assert their political influence and to 

participate equally in public life.”  Marengo Cty. Comm’n, 731 F.2d at 1567 n.36 (citing Major 

v. Treen, 574 F. Supp. 325, 342 (E.D. La. 1983) (three-judge district court)). 
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And the discrimination need not have been caused by the jurisdiction at issue as long as it 

affected members of the minority group in the jurisdiction at issue.  Blaine Cty., 363 F.3d at 913 

(holding that the district court properly considered discrimination by the county, state, and 

federal governments). 

Here, there is no dispute that the State of Georgia and Sumter County have along and 

extensive history of voting discrimination against African Americans. (ECF 155 (Joint 

Stipulation).) Indeed, both the State of Georgia and Sumter County have an ugly history of racial 

discrimination in virtually all aspects of life.   

As the court observed in Brooks v, State Board of Elections: “Georgia has a history 

chocked full of racial discrimination at all levels. This discrimination was ratified into state 

constitutions, enacted into state statutes, and promulgated in state policy. Racism and race 

discrimination were apparent and conspicuous realities, the norm rather than the exception.” 

Brooks v. State Bd. of Elections, 848 F. Supp. 1548, 1560 (S.D. Ga. 1994); see generally 

Laughlin McDonald, A Voting Rights Odyssey: Black Enfranchisement in Georgia (2003). 

(PFOF ¶ ¶174-383.)   

We need not belabor the point here.  Wright has established the first Senate Factor, and it 

weighs heavily in his favor. 

2. Senate Factor 2: The Extent of Racially Polarized Voting 

The second Senate Factor is the extent to which voting is racially polarized.  Senate 

Report at 29.  

This factor is one of the most important considerations in the totality of the circumstances 

analysis.  Gingles, 478 U.S. at 48-49; Marengo Cty. Comm’n, 731 F.2d at 1566 (“this factor will 
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ordinarily be the keystone of a dilution case”); see also Blaine Cty., 363 F.3d 897, 903 (9th Cir. 

2004); Clark II, 88 F.3d at 1397; Harvell, 71 F.3d at 1392; Collins v. City of Norfolk, 768 F.2d 

572, 578 (4th Cir. 1985). 

Racially polarized voting is present “where black voters and white voters vote 

differently.”  Gingles, 478 U.S. at 53 n.21.  Or, to put it another way, voting is racially polarized 

when “the results of the individual election would have been different depending on whether it 

had been held among only the white voters or only the black voters.”  Id. at 54; see also id. at 58-

61. 

Voting in Sumter County school-board elections is highly polarized along racial lines. 

According to Dr. McBride’s racial bloc voting analysis, that polarization is both pervasive 

(present whenever voters have had a racial choice) and extreme (with high levels of minority 

cohesion and low levels of white crossover). (PX 10-15.)  

And that pattern has been particularly evident in the at-large elections. (PX 10.) Voting 

was racially polarized in all of the at-large elections held under House Bill 836. (PX 10; Trial Tr. 

vol. 1, 67-73 (McBride).)  The candidate preferred by African-American voters received, on 

average, an estimated 94.7% of the black vote but only an estimated 8.2% of the white vote in 

those elections.  (PX 10.) 

Across all 12 elections included in Dr. McBride’s analysis, voting was racially polarized 

in each of the 11 elections in which voters had a racial choice.  (PX 10-15; Trial Tr. vol. 1, 62-93 

(McBride).)  The candidate preferred by African-American voters received, on average, an 

estimated 91.7% of the black vote but only an estimated 11.6% of the white vote in those 11 

elections.  (PX 10-15.) 
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And the discrimination need not have been caused by the jurisdiction at issue as long as it 

affected members of the minority group in the jurisdiction at issue.  Blaine Cty., 363 F.3d at 913 

(holding that the district court properly considered discrimination by the county, state, and 

federal governments). 

Here, there is no dispute that the State of Georgia and Sumter County have along and 

extensive history of voting discrimination against African Americans. (ECF 155 (Joint 

Stipulation).) Indeed, both the State of Georgia and Sumter County have an ugly history of racial 

discrimination in virtually all aspects of life.   

As the court observed in Brooks v, State Board of Elections: “Georgia has a history 

chocked full of racial discrimination at all levels. This discrimination was ratified into state 

constitutions, enacted into state statutes, and promulgated in state policy. Racism and race 

discrimination were apparent and conspicuous realities, the norm rather than the exception.” 

Brooks v. State Bd. of Elections, 848 F. Supp. 1548, 1560 (S.D. Ga. 1994); see generally 

Laughlin McDonald, A Voting Rights Odyssey: Black Enfranchisement in Georgia (2003). 

(PFOF ¶ ¶174-383.)   

We need not belabor the point here.  Wright has established the first Senate Factor, and it 

weighs heavily in his favor. 

2. Senate Factor 2: The Extent of Racially Polarized Voting 

The second Senate Factor is the extent to which voting is racially polarized.  Senate 

Report at 29.  

This factor is one of the most important considerations in the totality of the circumstances 

analysis.  Gingles, 478 U.S. at 48-49; Marengo Cty. Comm’n, 731 F.2d at 1566 (“this factor will 
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ordinarily be the keystone of a dilution case”); see also Blaine Cty., 363 F.3d 897, 903 (9th Cir. 

2004); Clark II, 88 F.3d at 1397; Harvell, 71 F.3d at 1392; Collins v. City of Norfolk, 768 F.2d 

572, 578 (4th Cir. 1985). 

Racially polarized voting is present “where black voters and white voters vote 

differently.”  Gingles, 478 U.S. at 53 n.21.  Or, to put it another way, voting is racially polarized 

when “the results of the individual election would have been different depending on whether it 

had been held among only the white voters or only the black voters.”  Id. at 54; see also id. at 58-

61. 

Voting in Sumter County school-board elections is highly polarized along racial lines. 

According to Dr. McBride’s racial bloc voting analysis, that polarization is both pervasive 

(present whenever voters have had a racial choice) and extreme (with high levels of minority 

cohesion and low levels of white crossover). (PX 10-15.)  

And that pattern has been particularly evident in the at-large elections. (PX 10.) Voting 

was racially polarized in all of the at-large elections held under House Bill 836. (PX 10; Trial Tr. 

vol. 1, 67-73 (McBride).)  The candidate preferred by African-American voters received, on 

average, an estimated 94.7% of the black vote but only an estimated 8.2% of the white vote in 

those elections.  (PX 10.) 

Across all 12 elections included in Dr. McBride’s analysis, voting was racially polarized 

in each of the 11 elections in which voters had a racial choice.  (PX 10-15; Trial Tr. vol. 1, 62-93 

(McBride).)  The candidate preferred by African-American voters received, on average, an 

estimated 91.7% of the black vote but only an estimated 11.6% of the white vote in those 11 

elections.  (PX 10-15.) 
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In the one election in Dr. McBride’s analysis without a racial choice, voting was not 

polarized, with both black and white voters supporting the winning white candidate.  (PX 12.) 

This underscores the salience of race in Sumter County elections. 

There is also substantial anecdotal evidence of racially polarized voting in Sumter 

County. Several witnesses with experience in local politics testified that voting in Sumter County 

is racially polarized.  (Trial Tr. vol. 2, 79:9-20 (Pless); Trial Tr. vol. 2, 100:8-25 (Mahone); Trial 

Tr. vol. 2, 145:13-147:6 (Alice Green); Trial Tr. vol. 2, 176:6-178:11 (Edith Green); Trial Tr. 

vol. 2, 226:20-227:9 (Wright).) 

This factor weighs heavily in Wright’s favor. 

3. Senate Factor 3: Enhancing Mechanisms 

The third Senate factor is “the extent to which the state or political subdivision has used 

unusually large election districts, majority vote requirements, anti-single-shot provisions, or 

other voting practices or procedures that may enhance the opportunity for discrimination against 

the minority group.” Senate Report at 29. 

It is well established that large election districts, when combined with socioeconomic 

disparities, enhance the opportunity for discrimination against the minority group by increasing 

the cost of campaigning.  See, e.g., Askew, 127 F.3d at 1386 (“Rome's at-large electoral systems . 

. . have the effect of increasing the importance of money in the electoral process by enlarging the 

electoral district.”); Marengo Cty. Comm’n, 731 F.2d at 1570 (recognizing that large, rural area 

made countywide campaigns expensive); see also, e.g., Charleston Cty., 365 F.3d at 352 (noting 

that “the County’s size works to the detriment of minority candidates, who typically have fewer 

financial resources”). 
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Majority-vote requirements have likewise been long regarded as enhancing the 

opportunity for discrimination.  In City of Rome v. United States, 446 U.S. 156, 183–84 (1980), 

the Supreme Court explained how a majority-vote requirement works to dilute the votes of 

African–Americans: 

The District Court recognized that, under the preexisting plurality-win system, a 
Negro candidate would have a fair opportunity to be elected by a plurality of the 
vote if white citizens split their votes among several white candidates and 
Negroes engage in “single-shot voting” in his favor. The 1966 change to the 
majority vote/runoff election scheme significantly decreased the opportunity for 
such a Negro candidate since, even if he gained a plurality of votes in the general 
election, he would still have to face the runner-up white candidate in a head-to-
head runoff election in which, given bloc voting by race and a white majority, he 
would be at a severe disadvantage. 

(internal punctuation and citation omitted); see also LULAC v. Clements, 986 F.2d 728, 749 (5th 

Cir. 1993) (“Clements I”) (“Majority vote requirements can obstruct the election of minority 

candidates by giving white voting majorities a ‘second shot’ at minority candidates who have 

only mustered a plurality of the votes in the first election.”); Dallas Cty. Comm’n, 739 F.2d at 

1536–37; McMillan II, 748 F.2d at 1044; Marengo Cty. Comm’n, 731 F.2d at 1570. 

Staggered terms also enhance the opportunity for discrimination because they eliminate 

minority voters’ ability to use single-shot voting.  City of Rome, 446 U.S. at 184-85 & n.21; 

Harvell, 71 F.3d at 1390; Jones v. City of Lubbock, 727 F.2d 364 (5th Cir. 1984). 

And, for purposes of the third Senate Factor, a plaintiff need not demonstrate the extent 

to which these mechanisms enhance the opportunity for discrimination; a plaintiff need only 

show whether the jurisdiction uses them.  See, e.g., Askew, 127 F.3d at 1386; Dallas Cty. 

Comm’n, 739 F.2d at 1536–37; McMillan II, 748 F.2d at 1044; Marengo Cty. Comm’n, 731 F.2d 

at 1570. 
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In the one election in Dr. McBride’s analysis without a racial choice, voting was not 

polarized, with both black and white voters supporting the winning white candidate.  (PX 12.) 

This underscores the salience of race in Sumter County elections. 

There is also substantial anecdotal evidence of racially polarized voting in Sumter 

County. Several witnesses with experience in local politics testified that voting in Sumter County 

is racially polarized.  (Trial Tr. vol. 2, 79:9-20 (Pless); Trial Tr. vol. 2, 100:8-25 (Mahone); Trial 

Tr. vol. 2, 145:13-147:6 (Alice Green); Trial Tr. vol. 2, 176:6-178:11 (Edith Green); Trial Tr. 

vol. 2, 226:20-227:9 (Wright).) 
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disparities, enhance the opportunity for discrimination against the minority group by increasing 

the cost of campaigning.  See, e.g., Askew, 127 F.3d at 1386 (“Rome's at-large electoral systems . 

. . have the effect of increasing the importance of money in the electoral process by enlarging the 

electoral district.”); Marengo Cty. Comm’n, 731 F.2d at 1570 (recognizing that large, rural area 

made countywide campaigns expensive); see also, e.g., Charleston Cty., 365 F.3d at 352 (noting 

that “the County’s size works to the detriment of minority candidates, who typically have fewer 

financial resources”). 
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Majority-vote requirements have likewise been long regarded as enhancing the 

opportunity for discrimination.  In City of Rome v. United States, 446 U.S. 156, 183–84 (1980), 

the Supreme Court explained how a majority-vote requirement works to dilute the votes of 

African–Americans: 

The District Court recognized that, under the preexisting plurality-win system, a 
Negro candidate would have a fair opportunity to be elected by a plurality of the 
vote if white citizens split their votes among several white candidates and 
Negroes engage in “single-shot voting” in his favor. The 1966 change to the 
majority vote/runoff election scheme significantly decreased the opportunity for 
such a Negro candidate since, even if he gained a plurality of votes in the general 
election, he would still have to face the runner-up white candidate in a head-to-
head runoff election in which, given bloc voting by race and a white majority, he 
would be at a severe disadvantage. 

(internal punctuation and citation omitted); see also LULAC v. Clements, 986 F.2d 728, 749 (5th 

Cir. 1993) (“Clements I”) (“Majority vote requirements can obstruct the election of minority 

candidates by giving white voting majorities a ‘second shot’ at minority candidates who have 

only mustered a plurality of the votes in the first election.”); Dallas Cty. Comm’n, 739 F.2d at 

1536–37; McMillan II, 748 F.2d at 1044; Marengo Cty. Comm’n, 731 F.2d at 1570. 

Staggered terms also enhance the opportunity for discrimination because they eliminate 

minority voters’ ability to use single-shot voting.  City of Rome, 446 U.S. at 184-85 & n.21; 

Harvell, 71 F.3d at 1390; Jones v. City of Lubbock, 727 F.2d 364 (5th Cir. 1984). 

And, for purposes of the third Senate Factor, a plaintiff need not demonstrate the extent 

to which these mechanisms enhance the opportunity for discrimination; a plaintiff need only 

show whether the jurisdiction uses them.  See, e.g., Askew, 127 F.3d at 1386; Dallas Cty. 

Comm’n, 739 F.2d at 1536–37; McMillan II, 748 F.2d at 1044; Marengo Cty. Comm’n, 731 F.2d 
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In this case, the County uses two election mechanisms that are well-known to enhance 

the opportunity for discrimination. 

First, Sumter County uses staggered terms for the at-large seats, with one at-large seat 

filled at each regular election. (MUF ¶6; PX 26 (House Bill 836).)  This has the effect of 

separating elections for those two seats into individual contests and eliminating the opportunity 

for African-American voters to use single-shot voting to maximize their chances of winning one 

of the seats. 

Second, Sumter County also uses a majority-vote requirement in elections for the at-large 

seats. (MUF ¶3.) The dilution-enhancing potential of a majority-vote requirement is plainly 

evident in this case. In the 2014 at-large election for a two-year term on the school board, white 

voters split their votes among two candidates. Black voters strongly preferred a different 

candidate, Coley, who received a plurality, but not a majority, of the vote and was therefore not 

elected. In the second round of voting, white voters coalesced around the white candidate who 

placed second in the first round and were able to defeat Coley in the second round despite strong 

black support. (PX 10.) 

In addition, several witnesses with experience in local politics testified that running at 

large in Sumter County is much more expensive than running in a district and therefore presents 

a particular barrier for African-American candidates.  (Trial Tr. vol. 2, 52:24-54:23 (Coley); 

Trial Tr. vol. 2, 77:20-78:4 (Pless); Trial Tr. vol. 2, 135:23-138:2, 148:8-15 (Alice Green).) 

Although Sumter County itself is not unusually large, it is large enough to impose added expense 

that increases the dilutive effect of the at-large seats. 

Based on the use of these enhancing mechanisms, the this factor weighs in Wright’s 

favor. 
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4. Senate Factor 4: Candidate Slating Process 

The fourth Senate Factor is whether members of the minority group have been denied 

access to a candidate slating process.  Senate Report at 29. 

Slating is “a process in which some influential non-governmental organization selects 

and endorses a group or ‘slate’ of candidates, rendering the election little more than a stamp of 

approval for the candidates selected.” Westwego Citizens for Better Gov’t v. City of Westwego, 

946 F.2d 1109, 1116 n.5 (5th Cir. 1991) (citing Overton v. City of Austin, 871 F.2d 529, 534 (5th 

Cir. 1989)).   

Where a slating process does not exist, however, its absence does not generally weigh 

against a vote-dilution claim.  McMillan II, 748 F.2d at 1045-46; see also Harvell, 71 F.3d at 

1390; Clements I, 986 F.2d 728, 749 (1993). 

Neither party contested the issue of whether or not there exists a formal or informal 

candidate slating process in Sumter County. (ECF 134.) 

5. Senate Factor 5: Socioeconomic Disparities 

The fifth Senate Factor is “the extent to which members of the minority group in the state 

or political subdivision bear the effects of discrimination in such areas as education, employment 

and health, which hinder their ability to participate effectively in the political process.” Senate 

Report at 29. 

The Senate Report explains the rationale and the nature of the inquiry for this factor:  

disproportionate educational, employment, income level and living conditions 
arising from past discrimination tend to depress minority political participation. 
Where these conditions are shown, and where the level of black participation in 
politics is depressed, plaintiffs need not prove any further causal nexus between 

Case 1:14-cv-00042-WLS   Document 171   Filed 01/12/18   Page 41 of 61



LITIGATION UNDER 42 U.S.C. §1983
229 of 312

 

 

 

33 

 

 

In this case, the County uses two election mechanisms that are well-known to enhance 

the opportunity for discrimination. 
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large in Sumter County is much more expensive than running in a district and therefore presents 

a particular barrier for African-American candidates.  (Trial Tr. vol. 2, 52:24-54:23 (Coley); 

Trial Tr. vol. 2, 77:20-78:4 (Pless); Trial Tr. vol. 2, 135:23-138:2, 148:8-15 (Alice Green).) 

Although Sumter County itself is not unusually large, it is large enough to impose added expense 

that increases the dilutive effect of the at-large seats. 

Based on the use of these enhancing mechanisms, the this factor weighs in Wright’s 

favor. 
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and health, which hinder their ability to participate effectively in the political process.” Senate 
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The Senate Report explains the rationale and the nature of the inquiry for this factor:  

disproportionate educational, employment, income level and living conditions 
arising from past discrimination tend to depress minority political participation. 
Where these conditions are shown, and where the level of black participation in 
politics is depressed, plaintiffs need not prove any further causal nexus between 
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their disparate socio-economic status and the depressed level of political 
participation.  

Id. at 29 n. 1114 (citations omitted). “[P]olitical participation by minorities tends to be depressed 

where minority group members suffer effects of prior discrimination such as inferior education, 

poor employment opportunities, and low incomes.” Gingles, 478 U.S. at 69. 

The fifth Senate Factor does not require a plaintiff to prove that socioeconomic 

disparities were caused, in whole or in part, by racial discrimination or that socioeconomic 

disparities caused, in whole or in part, depressed levels if minority political participation.  Dallas 

Cty. Comm’n, 739 F.2d at 1537 (“Once lower socio-economic status of blacks has been shown, 

there is no need to show the causal link of this lower status on political participation.”); Marengo 

Cty. Comm’n, 731 F.2d at 1569 (“the burden is not on the plaintiffs to prove that this 

[socioeconomic] disadvantage is causing reduced political participation”); Kirksey v. Bd. of 

Supervisors, 554 F.2d 139, 144-46 (5th Cir. 1977) (“Inequality of access is an inference which 

flows from the existence of economic and educational inequalities.”). 

Rather, the burden is on “those who deny the causal nexus to show that the cause is 

something else.” Marengo Cty. Comm’n, 731 F.2d at 1568-69. 

Census data reveals striking socioeconomic disparities between blacks and whites in 

Sumter County. (MUF ¶¶12-18; PX 6 at 00147-48; PX 4; Trial Tr. vol. 1, 114:3-12 (McBride).) 

• Twenty-three-and-a-half percent of Sumter County’s population aged 25 years and over 

lacks a high-school diploma or its equivalent. Among white persons, 15.5% lack a high-

school diploma, whereas 31.2% of black persons lack a high school diploma. (MUF ¶12.) 
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• Nineteen and one-tenth percent of Sumter County’s population aged 25 years and over has 

a bachelor’s degree or higher. Among white persons, 28.7% have a bachelor’s degree or 

higher, whereas 8.8% of black persons have a bachelor’s degree or higher. (MUF ¶13.) 

• Sumter County has an unemployment rate of 14.4% among people in the labor force aged 

16 years and over. The unemployment rate is 9% for white persons and 20.1% for black 

persons. (MUF ¶14.)  

• Sumter County has a poverty rate of 33.2%. The poverty rate is 15.1% for white persons 

and 45.9% for black persons. (MUF ¶15.)  

• The median household income in Sumter County is $32,758. The median income is 

$46,492 for households headed by white persons and $22,610 for households headed by 

black persons. (MUF ¶16.)  

• The per capita income in Sumter County is $17,404. The per capita income is $25,656 for 

white persons and $11,360 for black persons. (MUF ¶17.)  

• Of all the households in Sumter County, 26.8% receive Supplemental Nutrition Assistance 

Program (“SNAP”) benefits (also known as food stamps). Among households headed by a 

white person, 20.8% receive SNAP benefits, while 75.6% of households headed by a 

black person do. (MUF ¶18.)  

The record also reveals persistent disparities in rates of political participation, with white 

voters outnumbering black voters in county-wide turnout by almost a two-to-one margin in each 

school-board general election dating back to 1996. (PX 16, 32a-32v, 33.) In all of these elections 

African-American voters made up a substantially smaller share of the total turnout in the county 

at large than their share of the county’s voting-age population. (Trial Tr. vol. 1, 118:18-20 
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school diploma, whereas 31.2% of black persons lack a high school diploma. (MUF ¶12.) 
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• The median household income in Sumter County is $32,758. The median income is 

$46,492 for households headed by white persons and $22,610 for households headed by 

black persons. (MUF ¶16.)  

• The per capita income in Sumter County is $17,404. The per capita income is $25,656 for 

white persons and $11,360 for black persons. (MUF ¶17.)  

• Of all the households in Sumter County, 26.8% receive Supplemental Nutrition Assistance 

Program (“SNAP”) benefits (also known as food stamps). Among households headed by a 

white person, 20.8% receive SNAP benefits, while 75.6% of households headed by a 

black person do. (MUF ¶18.)  

The record also reveals persistent disparities in rates of political participation, with white 

voters outnumbering black voters in county-wide turnout by almost a two-to-one margin in each 

school-board general election dating back to 1996. (PX 16, 32a-32v, 33.) In all of these elections 

African-American voters made up a substantially smaller share of the total turnout in the county 

at large than their share of the county’s voting-age population. (Trial Tr. vol. 1, 118:18-20 
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(McBride).) This is consistent with the well-established tenet of political science that lower 

socioeconomic status is associated with lower political participation.  (Trial Tr. vol. 1, 110:18-

111:25 (McBride).) And several witnesses with experience in local politics identified education, 

income, and wealth as particular barriers to black political participation in Sumter County 

because those factors make it more difficult to raise the money necessary to mount a successful 

county-wide campaign and to turn-out black voters.  (Trial Tr. vol. 2, 52:24-54:23 (Coley); Trial 

Tr. vol. 2, 77:20-78:4 (Pless); Trial Tr. vol. 2, 120:20-21:2 (Marshall); Trial Tr. vol. 2, 135:23-

138:2, 148:8-15 (Alice Green); Trial Tr. vol. 2, 179:17-180:5 (Edith Green).) 

This factor weighs heavily in Wright’s favor. 

6. Senate Factor 6: Racial Appeals 

The sixth Senate Factor is the extent to which there have been overt or subtle racial 

appeals in recent elections.  Senate Report at 29. 

Racial appeals can take a variety of forms, from the use of racially-charged campaign 

issues, Williams v. City of Dallas, 734 F. Supp. 1317, 1348 (N.D. Tex. 1990), to candidates using 

photographs of their African-American opponents on their campaign literature, McDaniels v. 

Mehfoud, 702 F. Supp. 588, 595 (E.D. Va. 1988), to a candidate having a door slammed in his 

face and his campaign literature destroyed, Garza v. Cty. of Los Angeles, 756 F. Supp. 1298, 

1341 (C.D. Cal. 1991).  

It is not necessary to prove that racial appeals are a permanent or exceedingly pervasive 

feature of a jurisdiction’s elections; instead, courts have found the existence of this factor based 

on a handful of salient incidents. See, e.g., Bone Shirt, 336 F. Supp. 2d at 1041 (finding racial 

appeals based mostly on two newspaper articles, in 1978 and 2002, focusing on allegations of 
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voter fraud by American Indians); United States v. Alamosa Cty., 306 F. Supp. 2d 1016, 1025-26 

(D. Colo. 2004) (finding racial appeals based on three elections where candidates identified own 

ethnicity); Magnolia Bar Ass’n, Inc. v. Lee, 793 F. Supp. 1386, 1410 (S.D. Miss. 1992) (finding 

racial appeals in Mississippi’s judicial elections based on evidence from three elections).  

And while evidence of racial appeals in political campaigns will bolster a vote-dilution 

claim, a plaintiff’s failure to produce evidence of racial appeals “should not weigh heavily 

against” a finding of vote dilution because “overtly bigoted behavior has become more 

unfashionable.” Marengo Cty. Comm’n, 731 F.2d at 1571 (internal quotation marks and citation 

omitted). 

The record in this case contains some evidence of racial appeals. 

For instance, Kelvin Pless testified that there were racial incidents during his 2010 

campaign for the school board:  “[W]hen you’re out campaigning there are people that will turn 

you off based on your race,” and “you could very well tell that they didn’t want to be bothered 

with me based on race, you know, and they made that clear.” (Trial Tr. vol. 2, 67:6-12.) 

Mathis Wright ran for a seat on the county commission in 2006 and experience racial 

incidents: on “one occasion this – this white family sicced their German shepherd on the – on 

one of my daughters one of the times.  And then there were other times when, you know, they 

just basically said, you know, sorry, but, you know, we don’t vote for – and they said the N 

word.  And then there was a couple of incidents where they said don’t come on my property.”  

(Trial Tr. vol. 2, 215: 19-216:1.)    

This factor favors the plaintiff. 
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voter fraud by American Indians); United States v. Alamosa Cty., 306 F. Supp. 2d 1016, 1025-26 
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claim, a plaintiff’s failure to produce evidence of racial appeals “should not weigh heavily 

against” a finding of vote dilution because “overtly bigoted behavior has become more 

unfashionable.” Marengo Cty. Comm’n, 731 F.2d at 1571 (internal quotation marks and citation 

omitted). 

The record in this case contains some evidence of racial appeals. 

For instance, Kelvin Pless testified that there were racial incidents during his 2010 

campaign for the school board:  “[W]hen you’re out campaigning there are people that will turn 

you off based on your race,” and “you could very well tell that they didn’t want to be bothered 

with me based on race, you know, and they made that clear.” (Trial Tr. vol. 2, 67:6-12.) 

Mathis Wright ran for a seat on the county commission in 2006 and experience racial 

incidents: on “one occasion this – this white family sicced their German shepherd on the – on 

one of my daughters one of the times.  And then there were other times when, you know, they 
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7. Senate Factor 7: The Election of African Americans 

The seventh Senate Factor is the extent to which members of the minority group have 

been elected to public office in the jurisdiction.  Senate Report at 29. 

This factor is one of the most important considerations in the totality of the circumstances 

analysis.  Gingles, 478 U.S. at 48 n.15; see also Rogers v. Lodge, 458 U.S. 613, 623 (1982); 

Solomon v. Liberty Cty., 865 F.2d 1566, 1583 (11th Cir. 1988); Marengo Cty. Comm’n, 731 F.2d 

at 1567. Combined with proof of racially polarized voting, evidence that no minority candidates 

have been elected to the office at issue weighs heavily in favor of a Section 2 vote-dilution claim.  

See, e.g., Rural W. Tenn. African-Am. Affairs Council, Inc. v. Sundquist, 209 F.3d 835, 842-44 

(6th Cir. 2000). 

In this case, it is undisputed that no African-American candidate has been elected to an 

at-large seat on the school board under the challenged plan and that no African-American 

candidates have been elected to the school board in districts except where African Americans 

constitute a majority of the voting-age population. (ECF 125 at 19-20; MUF ¶¶ 22-23.)  No 

African American had ever been elected to the school board until 1986 when, after decades of 

litigation, the Board of Education finally agreed to a redistricting plan with three majority-black 

districts.  (PX 246: Consent Order; PX 247: Supplemental Order.) 

It is also undisputed that no African-American candidate had ever been elected to a 

public office elected at large within Sumter County before this litigation began. (Trial Tr. vol. 2, 

56:8-11 (Coley); Trial Tr. vol. 2, 117:16-118:21 (Marshall); Trial Tr. vol. 2, 147:7-23 (Alice 

Green); Trial Tr. vol. 2, 174:2-175:4 (Edith Green).) And there have only been a few black 

candidacies for at-large offices over the last several decades. 
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In 2016, after this litigation was well under way, an African-American candidate won the 

Democratic Primary for Superior Court Clerk. African-American voters made up 81.9 percent of 

the voters in that primary. (PX 32u; Trial Tr. vol. 1, 218:12-14 (McBride).) The candidate, 

Cortesia Barthell, had no opposition in the general election, and she thus became the first and 

only African American ever elected at-large to a public office in Sumter County.  

While Barthell’s win is certainly a milestone to be celebrated, the unusual circumstances 

which led to it (a minority candidate running unopposed in a partisan election for a down-ballot 

race after litigation was initiated) shed little light on the issues before the Court. It certainly does 

not outweigh decades of experience in school-board elections, including the offices at issue here. 

This factor weighs heavily in Wright’s favor. 

8. Additional Senate Factor: Unresponsiveness 

The Senate Report recognized that “a significant lack of responsiveness on the part of 

elected officials to the particularized needs of the members of the minority group” might have 

some probative value in evaluating the totality of the circumstances under Section 2.  Senate 

Report at 29. The Senate Report provides, however, that “[u]nresponsiveness is not an essential 

part of plaintiff’s case.”  Senate Report at 29 n.116. The Senate Report further indicates that 

although a showing of unresponsiveness might have some probative value, a showing of 

responsiveness on the part of elected officials would have very little.  See id.; see also Marengo 

Cty. Comm’n, 731 F.2d at 1572. 

Because Section 2 protects the equal right to elect candidates of choice, “[w]hether 

current office holders are responsive to black needs . . . is simply irrelevant to that inquiry; a 

slave with a benevolent master is nonetheless a slave.”  McMillan v. Escambia Cty., 638 F.2d 
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1239, 1249 (5th Cir. 1981). For that reason, “defendants’ proof of some responsiveness would 

not negate plaintiff’s showing by other, more objective factors enumerated here that minority 

voters nevertheless were shut out of equal access to the political process.”  Senate Report at 29 

n.166; accord Clark II, 88 F.3d at 1400; Harvell, 71 F.3d at 1391. 

Neither party contested the issue of whether or not current members of the Board of 

Education are responsive to the particularized interests of African Americans in Sumter County. 

(ECF 134.) 

9. Additional Senate Factor: Tenuous Policy Justification 

The Senate Report also recognized that “whether the policy underlying the state or 

political subdivision’s use of such voting qualification, prerequisite to voting, or standard, 

practice or procedures is tenuous” might have some probative value in evaluating the totality of 

the circumstances under Section 2. Senate Report at 29. A tenuous explanation for at-large 

elections is circumstantial evidence that the system is motivated by a discriminatory purpose, and 

evidence that a voting practice was intended to discriminate is circumstantial evidence that the 

practice has a discriminatory effect. Marengo Cty. Comm’n, 731 F.2d at 1571. Moreover, “the 

tenuousness of the justification for a state policy may indicate that the policy is unfair.” Id. 

The Senate Report made clear, however, that “even a consistently applied practice 

premised on a racially neutral policy would not negate a plaintiff’s showing through other factors 

that the challenged practice denies minorities fair access to the process.” Senate Report at 29 

n.117; accord Marengo Cty. Comm’n, 731 F.2d at 1571. In other words, “proof of a merely non-

tenuous state interest . . . cannot defeat liability.” Clark II, 88 F.3d at 1401.  
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In this case, the County has not offered a coherent policy justification for the two at-large 

seats on the school board. Certainly, none is apparent from the text of the legislation itself.  (PX 

26, 271, 272.) 

When the Board of Education first submitted the new plan to the Department of Justice 

for preclearance, it indicated the purpose of the change was simply “to match the redistricting 

structure adopted by the Sumter County Board of Commissioners.” (PX 28 at 043720.)  But the 

Board of Commissioners is elected from five single-member districts without any at-large seats. 

(PX 31g at 043968-70; PX 31h at 044035-38.) The Board of Education’s submission did not 

make that clear and did not further explain the addition of two at-large seats.   

In a later submission, the Board elaborated that the “sole reason” for the two at-large 

seats was because the Georgia General Assembly had adopted legislation that (a) reduced the 

size of the Sumter County Board of Education from nine to seven and (b) required the Board’s 

districts to be identical to those of the five districts used for the County Commission.  (PX 248 at 

05937-38.)  But this justification is circular.  It says that the General Assembly prescribed a five-

two plan, but it does not explain why the General Assembly included two at-large seats. 

At trial, the Board’s current chair, Dr. Michael Busman, offered an entirely different 

justification.  Busman testified that the justification for adding two at-large seats to the plan was 

because it would be easier to go from nine to seven members, rather than five.  (Trial Tr. vol. 3, 

16:1-15 (Busman).)  But he didn’t explain why seven was easier than five, and the county’s 

Election Supervisor, Robert Brady, testified that what made the change from the old nine-

member plan “easier” was the alignment of the school-board’s five districts with the county 

commission’s five districts. (Trial Tr. vol. 3, 63:20-64:22.) Busman acknowledged that the Board 

could have gone to five members, with a plan identical to the one used by the board of 
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seats was because the Georgia General Assembly had adopted legislation that (a) reduced the 

size of the Sumter County Board of Education from nine to seven and (b) required the Board’s 

districts to be identical to those of the five districts used for the County Commission.  (PX 248 at 

05937-38.)  But this justification is circular.  It says that the General Assembly prescribed a five-

two plan, but it does not explain why the General Assembly included two at-large seats. 

At trial, the Board’s current chair, Dr. Michael Busman, offered an entirely different 

justification.  Busman testified that the justification for adding two at-large seats to the plan was 

because it would be easier to go from nine to seven members, rather than five.  (Trial Tr. vol. 3, 

16:1-15 (Busman).)  But he didn’t explain why seven was easier than five, and the county’s 

Election Supervisor, Robert Brady, testified that what made the change from the old nine-

member plan “easier” was the alignment of the school-board’s five districts with the county 

commission’s five districts. (Trial Tr. vol. 3, 63:20-64:22.) Busman acknowledged that the Board 

could have gone to five members, with a plan identical to the one used by the board of 
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commissioners, but he did not explain why the Board chose not to do that.  (Trial Tr. vol. 3, 

37:6-22 (Busman).)  And if Busman believed that seven was a better number than five for other 

reasons, he did not explain why a five-two plan would be preferable to seven single-member 

districts. Dr. Busman’s testimony also conflicts with the credible testimony of two African-

American board members that they were never told and do not know the justification for adding 

two at-large seats.  (Trial Tr. vol. 2, 144:18-24 (Alice Green); Trial Tr. vol. 2, 175:5-7 (Edith 

Green).) 

Further undermining all of these asserted policy justifications is the sequence of events 

that led up to the addition of two at-large seats. It is apparent from those events that the inclusion 

of two at-large seats did not occur until after the election of an African-American member was 

about to shift the racial makeup of the board from majority-white to majority black. (PX 34; PX 

248 at 045935; DX 11.) It is also apparent that the board’s vote on the issue took place during the 

lame-duck period after the 2010 election but before the new members took office. (PX 248 at 

045935; DX 11.) And the circumstances of the vote itself are questionable.  The minutes of the 

meeting do not accurately describe the resolution that was being voted on, and it seems doubtful, 

to say the least, that board members—at least the African-American board members—were 

aware that the resolution called for two at-large seats.  (PX 248 at 045935; DX 11; Trial Tr. vol. 

2, 144:14-17, 154:1-156:16 (Alice Green); Trial Tr. vol. 2, 174:2-21 (Edith Green).) 

Then the Department of Justice refused to preclear the change, raising serious concerns 

about whether it had the purpose and the effect of discriminating against African-American 

voters.  (PX 28 at 043756-57.) The board, which at that time had an African-American majority, 

voted to withdraw the five-two plan and switch to seven single-member districts. (PX 28 at 

043761; Trial Tr. vol. 3, 22:23-23:7 (Busman).) 
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And then, once preclearance was no longer required because of the Supreme Court’s 

decision in Shelby County, the Georgia General Assembly re-enacted the five-two plan that the 

Department had refused to preclear. (PX 26.)  The General Assembly never took action on the 

majority-black board’s request for seven single-member districts. 

This sequence of events strongly suggests an improper motive. 

That motive was not lost on the board’s African-American members, who testified at trial 

without equivocation that they viewed the five-two plan as an effort to return the board to white 

control. (Trial Tr. vol. 2, 75:20-77:5 (Pless); Trial Tr. vol. 2, 145:6-12 (Alice Green).) 

While the Court need not make a formal finding of racial purpose in this case, the Court 

should find that this Senate Factor weighs in the plaintiff’s favor.  The County’s shifting policy 

justifications for the at-large seats are tenuous at best, and the sequence of events strongly 

suggests that racial discrimination may have been one of the real reasons for the change. 

10. Lack of Proportionality 

Proportionality, or the lack thereof, is another factor to consider in the totality-of-

circumstances review.  De Grandy, 512 U.S. at 1000, 1014 n.11; see also LULAC, 548 U.S. at 

436. 

The concept of proportionality compares “the number of majority-minority districts to the 

minority members’ share of the relevant population.”  De Grandy, 512 U.S. at 1014 n.11. 

The relevant population, for purposes of the proportionality calculation is voting-age 

population.  See Stabler v. Thurston Cty., 129 F.3d 1015, 1022 (8th Cir. 1997).  Or, where a 

particular case involves a large number of non-citizens, citizen voting-age population may be the 

appropriate figure.  See Barnett, 141 F.3d at 704-05; see, e.g., LULAC, 548 U.S. at 436. 
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A finding of proportionality, while not a safe harbor, may be an indication that minority 

voters have an equal opportunity, regardless of racial polarization, to participate in the political 

process and elect representatives of their choice.  De Grandy, 512 U.S. at 1017-18, 1020. 

A finding that an election plan lacks proportionality, on the other hand, is an indication 

that minority voters do not have an equal opportunity to participate in the political process and to 

elect representatives of their choice.  Id. at 1020. 

Proportionality is thus highly relevant to the issue of vote dilution, but it alone is not 

dispositive. 

There is no question in this case that the House Bill 836 plan lacks proportionality. 

African Americans constitute 48.1% of Sumter County’s voting-age population (MUF ¶7), but 

they constitute a majority of the voting-age population in only two (28.6%) of the board’s seven 

seats (MUF ¶8). Three majority-black districts out of seven (42.8%), such as those in the 

plaintiff’s illustrative plan, would come closer to achieving proportionality. 

11. Racial Separation 

The extent of racial separation is another factor to consider in the totality of 

circumstances.  See McMillan I, 688 F.2d at 967-68; United States v. City of Euclid, 580 F. Supp. 

2d 584, 592-93 (N.D. Ohio 2009); Charleston Cty., 316 F. Supp. 2d at 291. 

This factor looks to the level of racial interaction that exists in religious, civic and social 

organizations within a jurisdiction.  See, e.g., Stabler, 129 F.3d at 1023 (noting that local civic 

organizations are segregated and that Native American candidates have little interaction with the 

white majority, such that the “opportunity [for a Native American] to become known as a person 

and to be trusted with public office is not equal.”); McMillan I, 688 F.2d at 968 (“Churches, 
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clubs, neighborhoods, and until recently, schools in the county have remained segregated by 

race.”); Charleston Cty., 316 F. Supp. 2d at 291 (looking to racial separation that exists 

“socially, economically, religiously, in housing and business patterns”). 

This factor differs from the fifth Senate Factor in that racial separation serves as a barrier 

to minority candidates while socioeconomic disparities serve as a barrier to minority voters. See 

Perkins v. City of West Helena, 675 F.2d 201, 209-10 (8th Cir. 1982); City of Euclid, 580 F. 

Supp. 2d at 593. 

The record establishes that race remains a persistent and pervasive fact of life in Sumter 

County. Sumter County remains a largely segregated community, with separate neighborhoods, 

civic organizations, and churches.  (Trial Tr. vol. 2, 39:7-41:6 (Coley); Trial Tr. vol. 2, 64:1-

65:20 (Pless); Trial Tr. vol. 2, 107:4-108:15 (Mahone); Trial Tr. vol. 2, 116:3-13 (Marshall); 

Trial Tr. vol. 2, 125:15-133:22 (Alice Green); Trial Tr. vol. 2, 167:21-168:7 (Edith Green); Trial 

Tr. vol. 2, 211:5-212:4 (Wright); Trial Tr. vol. 3, 54:24-55:22 (Roland).) And it was evident 

from the testimony of experienced African-American politicians that a significant amount of the 

black community’s political organizing in Sumter County revolves around those institutions.  

(Trial Tr. vol. 2, 50:5-10 (Coley); Trial Tr. vol. 2, 132:17-133:2 (Alice Green).) 

B. The Plaintiff’s Illustrative Plan Would Increase Black Representation 

In his concurring opinion for the Eleventh Circuit in this case, Judge Tjoflat wrote that, 

on remand, Wright should produce “statistical evidence from past elections” showing that 

African-American membership on the Board of Education would increase under an alternative 

election plan. (ECF 71 at 7.) 
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To address this concern, Dr. McBride applied the conceptual framework set out in 

Bernard Grofman, Lisa Handley, and David Lublin, Drawing Effective Minority Districts: A 

Conceptual framework and Some Empirical Evidence, 79 N.C. L. Rev. 1383 (2001), to assess 

whether the plaintiff’s illustrative plan contains at least three districts that would be “effective” 

for minority voters in future elections. (PX 6 at 000144-47 (McBride Supplemental Report); 

Trial Tr. vol. 1, 136:10-145:16 (McBride).) 

Using turnout data and statistical estimates of minority political cohesion and white 

crossover from past elections, Dr. McBride determined that the black voting-age population 

needed in a district for a black candidate to win at least 50% of the vote in past elections under 

House Bill 836 has ranged from 44.1% in majority-black District 5 to 77.8% in majority-white 

District 2. (PX 6 at 000146-47) These results suggest that majority-black districts perform 

differently for black candidates than majority-white districts do. Although estimates of minority 

cohesion for black candidates are consistent across all districts, the majority-white districts saw 

lower white crossover, higher white turnout, and lower black turnout than the majority-black 

districts did. (PX 6 at 000147.) 

While no analysis can predict with precision how any district is going to perform in a 

future election, Dr. McBride’s analysis indicates that there are three districts in the plaintiff’s 

illustrative plan with a black voting-age population that is higher than other majority-black 

districts have needed in order to elect black candidates under House Bill 836. (PX 6 at 000147.) 

This shows that the plaintiff’s illustrative plan, if adopted as a remedy by the Court, would likely 

increase African-American representation on the Board. (Trial Tr. 144:7-145:16 (McBride).) 

The County did not dispute this portion of Dr. McBride’s analysis. The defendant’s 

expert, Dr. Owen, did not address it in her report or testimony. (DX 4, 5; Trial Tr. vol. 3, 221:16-
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222:20 (Owen).) And none of the defendant’s other evidence disputes that African-American 

membership on the Board would likely increase under the plaintiff’s illustrative plan.  

C. The County’s Defenses 

The County contends that low voter turnout and poor candidate quality, not a 

discriminatory election scheme, are responsible for the outcomes of elections for the at-large 

seats and that the plaintiff therefore cannot establish that House Bill 836 results in unequal 

opportunity “on account of race.”  (ECF 134.) 

Neither contention is a viable defense. 

1. Voter Apathy 

Alleged voter apathy is not a defense to a Section 2 claim. “Both Congress and the courts 

have rejected efforts to blame reduced black participation on “apathy.’” Marengo Cty. Comm’n, 

731 F.2d at 1568.  Indeed, “speculation regarding reasons for low minority turnout is 

inappropriate.”  Harvell, 71 F.3d at 1387. 

The Fifth Circuit has held that the “presence of voter apathy is not a matter for judicial 

notice,” and that evidence of socioeconomic differences between black and white voters dictated 

against a finding that black voter apathy is the reason for generally lower black political 

participation. Teague, 92 F.3d at 294–95 (citing Kirksey, 554 F.2d at 145; see also Whitfield v. 

Democratic Party, 890 F.2d 1423, 1431 (8th Cir. 1989) (rejecting “apathy” as the cause for low 

black voter turnout); Bone Shirt, 336 F. Supp. 2d at 1050-51 (same).   

In Marengo County, the Eleventh Circuit concluded that the District Court erred in 

attributing lack of black success at the polls to apathy: 
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222:20 (Owen).) And none of the defendant’s other evidence disputes that African-American 

membership on the Board would likely increase under the plaintiff’s illustrative plan.  

C. The County’s Defenses 

The County contends that low voter turnout and poor candidate quality, not a 

discriminatory election scheme, are responsible for the outcomes of elections for the at-large 

seats and that the plaintiff therefore cannot establish that House Bill 836 results in unequal 

opportunity “on account of race.”  (ECF 134.) 

Neither contention is a viable defense. 

1. Voter Apathy 

Alleged voter apathy is not a defense to a Section 2 claim. “Both Congress and the courts 

have rejected efforts to blame reduced black participation on “apathy.’” Marengo Cty. Comm’n, 

731 F.2d at 1568.  Indeed, “speculation regarding reasons for low minority turnout is 

inappropriate.”  Harvell, 71 F.3d at 1387. 

The Fifth Circuit has held that the “presence of voter apathy is not a matter for judicial 

notice,” and that evidence of socioeconomic differences between black and white voters dictated 

against a finding that black voter apathy is the reason for generally lower black political 

participation. Teague, 92 F.3d at 294–95 (citing Kirksey, 554 F.2d at 145; see also Whitfield v. 

Democratic Party, 890 F.2d 1423, 1431 (8th Cir. 1989) (rejecting “apathy” as the cause for low 

black voter turnout); Bone Shirt, 336 F. Supp. 2d at 1050-51 (same).   

In Marengo County, the Eleventh Circuit concluded that the District Court erred in 

attributing lack of black success at the polls to apathy: 

Case 1:14-cv-00042-WLS   Document 171   Filed 01/12/18   Page  of 61



LITIGATION UNDER 42 U.S.C. §1983
244 of 312

 

 

 

49 

 

 

This explanation is unsupported by the evidence and the controlling law. The 
evidence reveals racially polarized voting; a nearly complete absence of black 
elected officials; a history of pervasive racial discrimination that has left Marengo 
County blacks economically, educationally, socially, and politically 
disadvantaged; polling practices that have impaired the ability of blacks to 
register and participate actively in the electoral process; election features that 
enhance the opportunity for dilution; and considerable unresponsiveness on the 
part of some public bodies. Some of the factors are neutral, but nothing 
substantial weighs in favor of the defendants. The record compels a finding that, 
as of the time of trial, Marengo County's at-large system resulted in an 
abridgement of black citizens' opportunity to participate in the political process 
and to elect representatives of their choice. 

731 F.2d at 1574; See also Harvell, 71 F.3d at 1388 (a number of socioeconomic factors can 

explain low voter turnout). 

The County contends that there are no longer any barriers to political participation for 

African Americans in Sumter County and that low relative turnout among African Americans 

must therefore be attributable to voter apathy.  (ECF 162 at 4-5.) 

But that is not the evidence. 

Numerous witnesses and exhibits documented the lingering effects of historical 

discrimination that continue to hinder black political participation in Sumter County.  This 

evidence includes: pervasive and extreme racially polarized voting (PFOF ¶¶384-92); a nearly 

complete absence of black elected officials except in majority-black districts (PFOF ¶¶433-45) ; 

a history of racial discrimination that has left African Americans in Sumter County 

economically, educationally, socially, and politically disadvantaged (PFOF ¶¶401-28) ; and 

persistent racial separation in religious, civic, and social organizations in Sumter County (PFOF 

¶¶136-47, 467-69). 
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There is no evidence, on the other hand, that elections in Sumter County are barrier-free.  

Not a single witness testified to that.  Not a single exhibit supports it.  And the end of racial 

inequality in Sumter County is simply not a matter for judicial notice. 

There is also no evidence in the record that African Americans in Sumter County are 

apathetic.  To the contrary, numerous witnesses and exhibits documented African-American 

political activity in Sumter County from the Civil Rights Movement in the 1960s through the 

present day.  (See Part VI.C, above.)  To be sure, turnout among African-American voters in 

Sumter County has not yet reached parity with turnout among white voters, but the County has 

failed to establish that apathy is the reason for that continuing disparity. 

Finally, the County’s suggestion that turnout, rather than the at-large system, is 

responsible for the underrepresentation of African-American voters is inconsistent with Dr. 

McBride’s application of turnout and cohesion estimates to the plaintiff’s illustrative plan.  (See 

Part IX, above.)  His analysis demonstrates that, even at current turnout levels, African-

American voters would have a meaningful opportunity to elect three members of the board under 

that plan.  That is more opportunity than they have now, and it indicates that the at-large election 

plan, not voter turnout, is responsible. 

2. Candidate Quality 

Candidate quality is also no defense to a Section 2 claim. 

Under Section 2, the relevant inquiry is not why black and white voters vote differently 

but rather whether black and white voters vote differently.  See Gingles, 478 U.S. at 53 n.21. 

Where voting is racially polarized, candidate quality simply cannot explain it away. Assessments 

of candidate quality, moreover, are highly subjective and therefore at odds with the Congress’ 
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intent to focus Section 2 on “objective factors.”  Senate Report at 27.  Indeed, courts have 

regularly rejected such assessments because it “would be a disservice to both the individual 

candidates and the goals of the Voting Rights Act for federal courts, years after an election, to 

scrutinize the qualifications of minority candidates who run for public office in jurisdictions with 

historically white-only officeholders.” Ruiz, 160 F.3d at 558.  

There is simply no factual basis in the record to support the defendant’s suggestion that 

candidate quality is responsible for black voters’ inability to elect candidates to the at-large seats. 

There have now been three at-large elections held under House Bill 836, and the Court heard 

testimony from and about the candidates in each of them.  The candidates preferred by white 

voters (Roland and Busman) and the candidates preferred by black voters (Coley and Pless) had 

roughly similar qualifications and appear to be upstanding members of the community.  (Trial 

Tr. vol. 2, 36-52 (Coley); Trial Tr. vol. 2, 60-68 (Pless); Trial Tr. vol. 2, 145-46 (Alice Green); 

Trial Tr. vol. 2, 176-77 (Edith Green); Trial Tr. vol. 3, 8-10 (Busman); Trial Tr. vol. 3, 42-46 

(Roland).) 

IV. Conclusion 

Wright has proven by a preponderance of the evidence that African Americans in Sumter 

County are sufficiently numerous and geographically compact that they could constitute a 

majority in an additional single-member district.  He has shown without a doubt that African 

Americans in Sumter County are politically cohesive, and that voting in school-board elections is 

highly polarized along racial lines.  And he has shown that black voters are zero for three in the 

at-large elections under House Bill 836.  The Court should therefore conclude that Wright has 

established all three of the Gingles factors. 
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Once the Gingles factors are established, it is only the “rare case” where the defendant’s 

evidence will rebut the inference that the challenged practice is discriminatory.  This is most 

certainly not that “rare case.” 

Wright has proven the most important Senate factors: racially polarized voting and the 

nearly complete absence of black elected officials at the county level.  Combined with the other 

totality factors, this record compels the conclusion that House Bill 836 violates Section 2. 
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§ 1983 Conference
November 9, 2018

§ 1983 Litigation in the 
Immigration Context

Gillian Gillers
Staff Attorney, Southern Poverty Law Center

10/24/18

2

Overview

• Detainers
• Racial profiling
• Access to government services 

(schools, licenses)
• Organizing by farmworkers 

Detainers
• The main way the federal government gets 

people into the deportation system from the 
interior of the country. 

• Request from Immigration and Customs 
Enforcement (ICE) to a local jail or other law 
enforcement agency to detain an individual for an 
additional 48 hours (excluding weekends and 
holidays) after her release date to allow ICE to 
pick her up. 
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3

Targets of Detainers

• In 2012 and the beginning of 2013, half of 
people subject to a detainer had no 
criminal conviction at all.

• ICE has mistakenly placed hundreds of 
detainers on U.S. citizens. 

10/24/18

4

Typical Detainer Lawsuits
• Claim under § 1983 alleging a Fourth 

Amendment violation arising out of detention 
by local jail based on ICE detainer alone. 

• Defendants: 
– Local officials sued in their individual capacities for 

damages
– Local officials sued in their official capacities for 

damages or injunctive or declaratory relief
– Municipality sued for damages or injunctive or 

declaratory relief 

Liability of Local Govts for Detainers
Galarza v. Szalczyk (3d Cir. 2014)

• U.S. citizen was mistakenly detained pursuant to 
an ICE detainer

• Sued the Lehigh County (among other Ds) under 
§ 1983 and the Fourth Amendment, based on 
County policy of honoring all detainers 

• District court held County could not be held liable 
because it was required to follow the detainer

• Third Circuit reversed: immigration detainers are 
not mandatory, so local governments can be held 
liable for violations arising from their use.
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Detainers: Basic Ordering Agreements
• Agreement between ICE and local jails  in some counties in 

Florida only 

• Provides that ICE will pay local jails $50 per detainer 
(agreement does not require the county to comply with 
detainer)

• ICE and Sheriffs’ Association claim that BOAs protect local 
officials from liability because individuals are held “under 
the color of federal authority”

• Not true! BOA does not change the fact that compliance 
with detainers is voluntary, so local govt policy does cause 
the violation 

Reasons Detainers Are Unlawful
• Local officials can only arrest based on probable 

cause to believe the person has committed a 
crime (not just a civil immigration violation). Roy 
v. County of Los Angeles (C.D. Cal. 2018) (there is 
disagreement about this among courts)

• Probable cause may be lacking to even believe 
individual committed a civil immigration violation

• Neither federal nor state law authorizes state 
officers to arrest people based on civil 
immigration detainers. Lunn v. Commonwealth
(Mass. 2017). 

10/24/18

6

What Have Courts Said About 
Detainers?

Miranda-Olivares v. Clackamas County (D. Or. 
2014):  court found that the county violated 
plaintiff’s Fourth Amendment rights based on its 
practice of detaining individuals based only on 
ICE detainers, which provided no probable cause 
for detention. 

What Have Courts Said About 
Detainers?

• City of El Cenizo v. Texas (5th Cir. 2018): court 
rejected a facial challenge to a Texas law that 
required local government entities to comply 
with almost every detainer request. Leaves 
open the possibility of bringing as-applied 
challenges based on absence of probable 
cause. 
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Racial Profiling 
• Stops, searches, and detentions based on 

race/ethnicity and without reason to believe 
the person has committed a crime

• Violations of Fourth and Fourteenth 
Amendments

• Defendants
– Law enforcement officers in their individual 

capacities 
– Municipality for pattern/practice of racial profiling

Melendres v. Arpaio (D. Ariz.)

• Class action brought under § 1983 claiming 
that the policies of the Maricopa County 
Sheriff’s Office, and of Sheriff Arpaio, violated 
the Fourth and Fourteenth Amendments, 
among other laws. 

• Abridged version follows . . .

10/24/18

8

Melendres v. Arpaio
• Policy #1: deputies must detain all persons they 

believe to be in the country without 
authorization, on that basis alone. 
– Enjoined as a violation of the Fourth Amendment 
– 287(g) agreements  with DHS allow state and local law 

enforcement officials to perform the functions of an 
immigration officer

– But Sheriff Arpaio’s 287(g) agreement had been 
revoked due to abuses

– Living in the U.S. without authorization is not a crime 
but rather a civil violation, and the Sheriff’s Office had 
no authority to detain based only on a belief that a 
person is here without authorization.

Melendres v. Arpaio
• Policy/practice #2:  deputies may take into 

account race and ethnicity in deciding whether to 
detain or investigate under criminal laws. 
– Held to be a violation of the Fourth Amendment and 

the Fourteenth Amendment’s Equal Protection Clause 
– 4th A: 9th Circuit has held that use of race cannot be 

considered in determining  whether reasonable 
suspicion exists for a Terry stop

– 14th A: policy is not narrowly tailored to serve the 
interest in criminal law enforcement. “There is no 
legitimate basis for considering a person’s race in 
forming a belief that he or she is more likely to engage 
in a criminal violation.”
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Access to School
Rodriguez v. Finan (D.S.C. 2015)

• Challenge to policies of the South Carolina 
Commission on Higher Education and public 
colleges that denied in-state tuition to U.S. 
citizen children of undocumented parents. 

• Plaintiffs, represented by SPLC and SC 
Appleseed, brought a claim under § 1983 that 
these policies violated the Equal Protection 
Clause of the Fourteenth Amendment. 

• Sought injunction against the policies

Antonio Rojas Rodriguez
– U.S. citizen, went to high school in 
South Carolina
– Accepted at College of  Charleston
– Told he would be classified as a 
non-resident because he could not 
prove that his mother had lawful 
immigration status
– Out-of-state tuition was almost 3x as 
much as in-state tuition (28K vs. 11K)
– Disqualified from significant aid he 
would otherwise get

10/24/18
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Rodriguez v. Finan
• Defendants: 
– chairman and members of the South Carolina 

Commission on Higher Education (CHE)
– presidents of the colleges that plaintiffs were 

accepted to

• Defendants argued that members of the CHE 
were immune from suit for promulgating 
regulations
– Bogan v. Scott Harris: Supreme Court held that state 

and local legislators are entitled to absolute immunity 
under § 1983 for their legislative activities. 

Rodriguez v. Finan

• Court allowed lawsuit to move forward under 
the theory that Plaintiffs were challenging 
CHE’s administration of its regs, not their 
promulgation (individual schools were 
beholden to CHE’s interpretation of its own 
regs)

• CHE changed its interpretation of its 
regulations midway through the lawsuit, and 
plaintiffs were treated as residents
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Antoine v. Collier County (M.D. Fla. 2016)

• ELL children who had recently immigrated to the U.S. 
were being denied enrollment in public school in 
Collier County, based on their credit history and English 
skills

• These children chose to enroll in Adult ESOL
• No path to high school diploma
• No academic content
• Inferior English instruction 

• Scope: in 2016-17, about 230 foreign-born ELL 
immigrants ages 16 and 17 were enrolled in adult ESOL 
courses in the county

Antoine v. Collier County 
• Collier County: large geographic area in South 

Florida

• Home to Immokalee (a major farmworker town) 
and also Naples (wealthy city) 

• Many Central American unaccompanied children 
resettled in Collier County in recent years

• Also has large Haitian immigrant community 

10/24/18

12

Antoine v. Collier County 
• Two named plaintiffs bringing putative class action 

against School Board of Collier County and the 
Superintendent of Collier County Public Schools, in her 
official capacity

• Seeking to enjoin school board’s policy that results in 
the denial of enrollment in public school to recently-
arrived, foreign-born ELL children ages 15-21

• Claims under § 1983 for violations of the Fourteenth 
Amendment’s equal protection and due process 
clauses, among other claims

Antoine v. Collier County 
• Equal Protection claim: the School Board adopted 

and enforces the policy with the intent to 
discriminate against children on the basis of 
national origin, and the policy has a disparate 
impact

• Due Process claim: children are being denied 
enrollment without any notice or opportunity to 
be heard or an avenue to challenge the denial of 
enrollment
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Antoine v. Collier County 

Plaintiff I.A.:
• Finished ninth grade in Guatemala 

• Tried to enroll in public school in Collier 
County at age 16

• School district: “We did not see a way to get 
her caught up credit wise and be proficient in 
English (she arrived with one year of English) 
to enable her to be successful . . .”

Antoine v. Collier County 

10/24/18
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Antoine v. Collier County 

Plaintiff Nehemy Antoine: 
• Came to the U.S. from Haiti at age 17
• Tried to enroll in public school in Collier 

County at age 17, and was told he was too old 
and didn’t speak English well enough to enroll 
in high school

In Plaintiff Nehemy’s words
• “With each day that passes, the difference 

between high school students and me gets 
larger . . . At this point, I have missed over a 
year of school. This has delayed my life, my 
career and my future. I am working so hard, 
and I just need access to a real school to give 
me the chance to achieve my dreams.”

[It has now been more than two years since he 
first tried to enroll in public school.]
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Access to Drivers Licenses
Das v. Brantley (N.D. Ga. 2016)

• Putative class action lawsuit challenging Georgia’s 
policy of denying driver’s licenses to certain non-
citizens who are eligible for licenses under federal 
law (SPLC with Justin Chaney, Esq.)

• Plaintiffs: individuals with employment 
authorization documents from the federal 
government, who were awaiting adjudications of 
their applications for lawful permanent residency

Das v. Brantley

• Defendant: Commissioner of Georgia 
Department of Driver Services in his official 
capacity (under state law, responsible for 
enforcing DDS policy)

10/24/18

16

Das v. Brantley

• Plaintiff Victor Escobedo:
- Had a pending application for lawful 

permanent residency
- Had authorization to work from federal gov’t
- Owned own business remodeling homes and 

businesses
- Supported wife and three children
- Was told he could not get a GA license 

because he did not have lawful status in the 
U.S.

Das v. Brantley

• Claim pursuant to § 1983 for violation of the  
Equal Protection Clause of the Fourteenth 
Amendment (discrimination on the basis of 
alienage)

• Sought injunction against policy

• Settled early in lawsuit; DDS agreed to give 
licenses to everyone with plaintiffs’ same 
status 
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Organizing by Farmworkers
FLOC v. Stein (D.N.C. 2017)

• Challenge to the North Carolina Farm Act of 2017 
which targeted the Farm Labor Organizing Committee 
(FLOC)—the only farmworkers’ union in the state—and 
the state’s farmworker community, which is 
overwhelmingly Latino and immigrant 

• Plaintiffs: FLOC and two individual farmworkers

• Defendants: 
– Attorney General of North Carolina, in his official capacity
– Director of NC Administrative Office of the Courts, in his 

official capacity (dismissed)

FLOC v. Stein 
• The Farm Act:
– Invalidated dues checkoff agreements  

(authorizations for direct payroll deductions of 
union dues) by agricultural employers 

– Invalidated settlement agreements that include a 
stipulation that the agricultural employer will 
recognize or enter into an agreement with a union

• Over 90% of North Carolina farmworkers are of 
Hispanic/Latino descent and are non-citizens.

10/24/18

18

FLOC v. Stein
• Preliminary injunction granted on claim under §

1983 that the statute violates the Equal 
Protection Clause of the Fourteenth 
Amendment
– Farmworkers are being treated differently than 

similarly situated individuals (no such restriction on 
private sector employees other than farmworkers)

– Law is not rationally related to a legitimate 
government purpose (legislative record reflects a 
“desire to suppress farmworkers’ organizational 
efforts”)

FLOC v. Stein
(choosing a Defendant)

• To enjoin state statute under § 1983, Defendant 
must have a sufficient connection with the 
enforcement of the statute
– General authority to enforce state law is not enough
– Court held that the Attorney General was a proper 

defendant, but the Director of the Administrative Office 
of the Courts was not. 

– Statute provided that dues checkoff agreements by 
agricultural employers and settlement agreements by 
agricultural employers recognizing or entering into 
agreement with unions would be considered “in 
restraint of trade or commerce.” The attorney general 
has authority to prosecute actions in restraint of trade 
or commerce.
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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 

 
Claudia Arely Molina de Ramirez,  ) 
****Address Redacted**** United States ) 

) 
Plaintiff,     ) 

       ) 
v.       ) Case No. ________________  
       ) 
Jefferson Beauregard Sessions III, in his  ) 
official capacity as Attorney General of the  ) 
United States     ) 
950 Pennsylvania Ave, NW   ) 
Washington, C.C. 20530;    ) 

) 
Kirstjen Nielsen, in her official capacity as ) 
Secretary of U.S. Department of Homeland  ) 
Security (“DHS”)     ) 
245 Murray Lane, SW    ) 
Washington, D.C. 20528;    ) 
       ) 
Kevin K. McAleenan, in his official   ) 
capacity as Acting Commissioner of U.S.  ) 
Customs and Border Protection (“CBP”) ) 
1300 Pennsylvania Ave., NW   ) 
Washington, D.C. 20229;    ) 
       ) 
Alex Azar, in his official capacity as  ) 
Secretary of U.S. Department of   ) 
Health and Human Services (“HHS”)  ) 
200 Independence Ave, SW   ) 
Washington, D.C. 20201;    ) 
  

Case 1:18-cv-01516   Document 1   Filed 06/26/18   Page 1 of 40
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Scott Lloyd, in his official capacity as  
Director of Office of Refugee Resettlement 
(“ORR”)      ) 
330 C. Street, SW     ) 
Washington, D.C. 20201    ) 

) 
) JURY TRIAL DEMANDED 

Defendants.     ) 
 

COMPLAINT FOR DECLARATORY RELIEF  
 

Claudia Arely Molina de Ramirez, (“Ms. R.”), by and through counsel, 

files this complaint for declaratory relief against Defendants (Trump 

Administration), to vindicate her equal protection rights under the Fifth 

Amendment of the U.S. Constitution and her rights to be free from arbitrary and 

capricious agency action under the Administrative Procedure Act. In support, 

Plaintiff states as follows: 

INTRODUCTION 

1.  

Jeff Sessions, the Attorney General of this country, has admitted to 

discriminating against persons based on their national origin; in fact, Sessions 

has unabashedly targeted asylum seekers who originate from Central America. 

Specifically, as recent as April 11, 2018, Defendant Sessions delivered public 

remarks on immigration enforcement announcing the “zero-tolerance” policy: 

• “The lack of a wall on the southern border is an open invitation to illegal 

border crossings.” 

Case 1:18-cv-01516   Document 1   Filed 06/26/18   Page 2 of 40
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• “But the increased crossings are also happening because of the loopholes 

in our laws being exploited by illegal aliens and open border radicals 

every day… Unsurprisingly, the exploitation of this ‘credible fear’ 

loophole exploded.” 

• “We can return UACs [Unaccompanied Alien Children] from Canada and 

Mexico relatively quickly—but because of loopholes in our laws, the large 

numbers of UACs from Central America are not able to be returned 

quickly.  Instead they are released into the interior of the United States.” 

2. 

Following these statements, in the same public remarks, Sessions made the 

following announcement: 

I have ordered each United States Attorney’s Office along the southwest 
border to have a zero tolerance policy toward illegal entry.  Our goal is to 
prosecute every case that is brought to us.  There must be consequences for 
illegal actions, and I am confident in the ability of our federal prosecutors to 
carry out this new mission. 

 
3. 

 
Sessions’ discrimination based on people originating from Central 

America becomes even more clear when you juxtapose (1) his focus on 

“loopholes” based on the assertion of a credible fear with (2) the fact that nearly 

90% of individuals in family facilities from Central American countries of El 

Salvador, Guatemala, and Honduras pass their credible or reasonable fear 

Case 1:18-cv-01516   Document 1   Filed 06/26/18   Page 3  of 40
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interviews, something Sessions views as “exploitation of this ‘credible fear’ 

loophole.” Sessions has targeted Central America. Simply put, Session’s zero-

tolerance policy is racist and discriminatory in a manner not permitted by the 

Constitution, and this is not the first time Sessions has been accused of abusing 

his authority to discriminate against people of color.  

4. 

Even current Chief of Staff John Kelly has echoed Sessions’ intent to 

discriminate upon people who originate from Central American countries to 

cross the U.S. southern border. In March 2017, when Kelly was still Secretary of 

Homeland Security, Kelly made the case that separating children from their 

families could deter immigrants from illegally seeking entry to the United States. 

In an interview with CNN’s Wolf Blitzer, Blitzer asked Kelly if he was 

considering separating children from their parents: 

“Let me start by saying I would do almost anything to deter the 
people from Central America to getting on this very, very dangerous 
network that brings them up through Mexico to the United States,” 
Kelly said. 
 
Blitzer pressed him on the point: Is the Department of Homeland 
Security going to separate children from their parents? 
 
“Yes, I am considering, in order to deter more movement along this 
terribly dangerous network, I am considering exactly that,” Kelly 
said. “They will be well cared for as we deal with their parents.”  
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5. 

On top of discriminating based on national origin/race to effectively 

separate children from their parents as a means of deterring Central Americans 

from crossing the Southwest border, contrary to Defendant ORR’s stance that it 

is looking out for the best interest of the child during this entire inhumane 

atrocity—just two years ago (in October 2016) the Immigration and Customs 

Enforcement (ICE) Advisory Committee on Family Residential Centers (ACFRC) 

made recommendations which demonstrate that these Defendants are far from 

operating in the best interest of separated children. Those recommendations 

include:  

(1) ICE should “operationalize the presumption that . . . detention or the 
separation of families for purposes of immigration enforcement or 
management are never in the best interest of children.” 
 

(2) “Children should not be separated from their parents in order to 
continue to detain the adults, or to continue to hold the children by 
placing them in ORR care.” 
 

(3) “bona fide asylum seekers in general should not be needlessly detained, 
[and] this is particularly true for children, whose best interests must be 
paramount in all enforcement decisions pertaining to them. The harmful 
effects of detention on children are well established.” 
 

(4) “DHS should not use detention for the purpose of deterring future family 
migration or punishing families seeking asylum in the U.S. Any contrary 
policy is unlawful and ineffective.” 
 

(5) “DHS should place families in regular proceedings . . . and in all but the 
most unusual situations release them promptly as a family.” 
 

Case 1:18-cv-01516   Document 1   Filed 06/26/18   Page 5 of 40

6 | P a g e  

(6) “DHS should generally exercise its authority to release family members, 
together as a family, as soon as possible. . . . When DHS concludes that it 
should, or must, release a child from family detention it should release the 
child with her parent and siblings absent extraordinary circumstances, 
given the traumatic and detrimental impact of that separation . . .” 

 
6. 

The Trump Administration may be unusual for modern democracies, but 

it’s not unique. The Administration’s concentration of children in camp facilities, 

separate from their parents, has been seen before: in Nazi Germany, and in 

slavery times. The Administration’s doubled-down stance on this horrific policy, 

and attempts to silence bi-partisan opposition, has also been seen before, for 

example: Francoist Spain. Simply, the Administration has embarrassed the very 

country, the United States, who led the development of the most significant 

Human Rights Treaties in the world, Human Rights treaties designed to respect 

the rights and dignity of all people, not trample them. 

7. 

That said, Defendant’s conduct of separating children from their parents at 

the border—as a means of deterring prospective border crossers—is 

unconstitutional. Three years ago, a similar presidentially sanctioned policy—the 

“no release” policy—was deemed unconstitutional by our nation’s district court 

in Washington D.C. This new policy that faces our country is just as despicable, 

because it discriminates based on national origin while acting as an 
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unconstitutional deterrent. On top of Sessions blatantly discriminating upon 

Plaintiff based upon her national origin, key government officials, including 

White House officials, have provided us with rock-solid proof of this 

unconstitutional deterrence program. For example, President Donald Trump’s 

Chief of Staff, John Kelly, when he was Secretary of Homeland Security, stated 

that separating children from families crossing the U.S. border would be an 

effective “deterrent” to those considering coming to the United States. At 

present, this “deterrent”—ripping, literally, children from the arms of their 

mothers and fathers—is being used against all families, including families seeking 

asylum, despite the administration’s denials, deflections, and semantics. This 

Court should take one more step to halting this blatantly unconstitutional 

practice by releasing Ms. R.’s daughter immediately, thereby respecting both our 

Constitution and the numerous Human Rights treaties that our country has 

signed—to prevent, and halt, situations just like this one. 

8. 

Ms. R. brings this action to have this Court declare unlawful the Trump 

Administration’s deterrence policy of separating young children from their 

parents. Coming to this country to seek Asylum is legally permitted by our 

Government. Consequently, forced separation of children from their parents, 

who are seeking Asylum, is patently unlawful, demonstrating an intentional, 
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absolute disregard for the law to reach the unconstitutional result of deterring 

migrants. These Defendants know that separating children from their parents 

causes severe trauma to young children, especially those who are already 

traumatized and are fleeing persecution in their home countries. The resulting 

cognitive and emotional damage can be permanent. Simply put, the World 

Community frowns upon the Trump Administration’s conduct, having long 

condemned this type of conduct as violating the rights and dignity of people 

worldwide.   

JURISDICTION 

9. 

This case arises under the Fifth Amendment to the United States 

Constitution, the Administrative Procedures Act (APA), and the Declaratory 

Judgment Act, inter alia. The court has subject matter jurisdiction under 28 U.S.C. 

§ 1331. 

10. 

Personal Jurisdiction is proper because Defendants transact business in 

this District and thus are subject to personal jurisdiction in this Court. 

IMMUNITY 

11. 

Plaintiff’s claims are not barred by Sovereign Immunity. 
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VENUE 

12. 

Venue is proper under 28 U.S.C. § 1391 because at least one of the 

Defendants is subject to personal jurisdiction in this district with regards to this 

action. 

PARTIES 

13. 

 Plaintiff Claudia Arely Molina de Ramirez, (“Ms. R.”) is a citizen of El 

Salvador. She is the mother of three children aged 11, 14, and 16.  

14. 

Defendant Kirstjen Nielsen is sued in her official capacity as the Secretary 

of the U.S. Department of Homeland Security (“DHS”), the agency which has 

responsibility for enforcing the immigration laws of the United States. In this 

capacity, she directs each of the component agencies within DHS: ICE, USCIS, 

and CBP. As a result, Respondent Nielsen has responsibility for the 

administration of the immigration laws pursuant to 8 U.S.C. § 1103, is 

empowered to grant asylum or other relief. 

15. 

Defendant Kevin K. McAleenan is sued in his official capacity as the 

Acting Commissioner of U.S. Customs and Border Protection (“CBP”), the sub-
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agency of DHS that is responsible for the initial processing and detention of 

noncitizens who are apprehended near the U.S. border. 

16. 

Defendant Alex Azar is sued in his official capacity as the Secretary of the 

U.S. Department of Health and Human Services (HHS), a department of the 

executive branch of the U.S. government which has been delegated with 

authority over “unaccompanied” noncitizen children. 

17. 

Defendant Scott Lloyd is sued in his official capacity as the Director of the 

Office of Refugee Resettlement (ORR), the component of HHS which provides 

care of and placement for “unaccompanied” noncitizen children.  

RELEVANT FACTS 

a. “Zero Tolerance” and the Trump Administration’s separation of parents 
from their young children 
 

18. 

 Over the past year, the federal government has separated hundreds of 

migrant families for no legitimate purpose. 

19. 

 Numerous families are fleeing persecution and thus seeking asylum.  
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20. 

Although there are no allegations that the parents are unfit or abusing 

their children in any way, the government has forcibly separated them from their 

young children and detained the children, often far away, in facilities for 

“unaccompanied” minors. 

21. 

 Children who enter this country with their parents do not meet the plain 

language definition of unaccompanied minors, a definition that states “the term 

unaccompanied alien child means a child who – (A) has no lawful immigration 

status in the United States; (B) has not attained the 18 years of age; and (C) with 

respect to whom – (i) there is no parent of legal guardian in the United states; or 

(ii) no parent or legal guardian in the United States is available to provide care 

and physical custody.”  6 U.S.C. § 279(g)(2).  As an initial matter, the children 

that enter the United States with their parents naturally have that parent in the 

United States, and that parent is available to provide care and physical custody.  

Further, and significantly, both the Board of Immigration Appeals and Appellate 

Courts “repeatedly have held that a parent’s status, intent, or state of mind is 

imputed to the parent’s unemancipated minor child in many areas of 

immigration law, including asylum.”  As such, these children have the same 
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status as lawful asylum seekers as their parents imputed to them, failing to meet 

the definition of unaccompanied minor for that reason as well. 

22. 

 There is overwhelming medical evidence that the separation of a young 

child from his or her parent will have a devastating negative impact on the 

child’s well-being, especially where there are other traumatic factors at work, 

and that this damage can be permanent. 

23. 

 The American Association of Pediatrics has recently denounced the 

Administration’s practice of separating migrant children from their parents, 

noting that: “The psychological distress, anxiety, and depression associated with 

separation from a parent would follow the children well after the immediate 

period of separation—even after the eventual reunification with a parent or other 

family.” 

24. 

 Such a situation could have long-term, devastating effects on young 

children, who are likely to develop what is called toxic stress in their brain once 

separated from caregivers or parents they trusted. This disrupts a child’s brain 

development and increases the levels of fight-or-flight hormones in their bodies; 
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and this kind of emotional trauma could eventually lead to health problems, 

such as heart disease and substance abuse disorders. 

25. 

Furthermore, studies of detained immigrants have found negative physical 

and emotional symptoms among detained children including: developmental 

delay and poor psychological adjustment and high rates of posttraumatic stress 

disorder, anxiety, depression, suicidal ideation, and other behavioral problems. 

Expert consensus has concluded that even brief detention can cause 

psychological trauma and induce long-term mental health risks for children. 

Parents described “regressive behavioral changes in their children, including 

self-injurious behavior, and aggression.  

26. 

 As of the date of filing Ms. R.’s Complaint, over 13,000 mental health 

professionals and 229 organizations have signed a petition urging President 

Trump, Attorney General Jeff Sessions and several elected officials to stop the 

policy of separating children from their parents. The petition says: 

These children are thrust into detention centers often without an 
advocate or an attorney and possibly even without the presence of 
any adult who can speak their language. We want you to imagine for 
a moment what this might be like for a child: to flee the place you 
have called your home because it is not safe to stay and then embark 
on a dangerous journey to an unknown destination, only to be 
ripped apart from your sole sense of security with no 
understanding of what just happened to you or if you will ever see 
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your family again. And that the only thing you have done to deserve 
this, is to do what children do: stay close to the adults in their lives for 
security.  
 

27. 

 That petition further says:  

To pretend that separated children do not grow up with the shrapnel 
of this traumatic experience embedded in their minds is to disregard 
everything we know about child development, the brain, and 
trauma. 
 

28. 

 Prior Administrations detained migrant families but did not have a 

practice of forcibly separating parents from their young children. 

29. 

 According to reports, the government may soon adopt a formal national 

policy of separating migrant families and placing the children in government 

facilities for so-called unaccompanied minors. 

30. 

 In effect, the Trump Administration adopted this child-separation policy in 

April 2018 when Sessions announced a “Zero Tolerance” policy for all families 

that cross the Southwest border, specifically directing U.S. Attorneys Offices of 

Southern District of California, District of Arizona, District of New Mexico, 

Western District of Texas, and the Southern District of Texas to criminally 

prosecute all Department of Homeland Security referrals of section 1325(a) 
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violations. As a result, when the parents are jailed for the formerly 

administrative—now criminal—offense of crossing the border outside an official 

port of entry, even when seeking asylum, the children—be they infants, toddlers, 

pre-teens, or young teenagers—are separated from the parents and placed in 

HHS custody.  

31. 

 So, while the Trump Administration has used criminal law to justify 

separating children from their parents, what the Administration cannot even 

remotely explain or justify, rationally, is continuing the separation of children 

whose parents assert Asylum and make a credible fear claim. Nor can the 

Administration explain refusing to return children to their parents, who were 

released—regardless of whether they sought asylum or were detained for a 

misdemeanor offense. 

32. 

 Over 2,300 immigrant children were separated from parents since Sessions 

announced the “zero tolerance” policy in April, according to the Department of 

Homeland Security, and upon information and belief, the majority of these 2,300 

immigrant children are from Central American Countries.  
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33. 

 On Monday, June 18, 2018, the United Nations’ top human rights official 

entered the mounting furor over the Trump administration’s policy of separating 

undocumented immigrant children from their parents, calling for an immediate 

halt to a practice he condemned as abuse. On that same day, the president of the 

American Academy of Pediatrics called the practice “child abuse.” 

34. 

 There are non-governmental shelters that specialize in housing and caring 

for families—including asylum seeking families—while their immigration 

applications are adjudicated. There are also government-operated family 

detention centers where parents can be housed together with their children, 

should the government decide not to release them. 

35. 

 On information and belief, the intent of Attorney General Sessions, 

Homeland Security Secretary Nielsen, and White House Senior Advisor Stephen 

Miller was to use the de-facto child separation policy as a bargaining chip to get 

funding to build a “wall” on the southern border and overhaul immigration 

laws. 

  

Case 1:18-cv-01516   Document 1   Filed 06/26/18   Page 16 of 40



LITIGATION UNDER 42 U.S.C. §1983
287 of 312

15 | P a g e  

violations. As a result, when the parents are jailed for the formerly 

administrative—now criminal—offense of crossing the border outside an official 

port of entry, even when seeking asylum, the children—be they infants, toddlers, 

pre-teens, or young teenagers—are separated from the parents and placed in 

HHS custody.  

31. 

 So, while the Trump Administration has used criminal law to justify 

separating children from their parents, what the Administration cannot even 

remotely explain or justify, rationally, is continuing the separation of children 

whose parents assert Asylum and make a credible fear claim. Nor can the 

Administration explain refusing to return children to their parents, who were 

released—regardless of whether they sought asylum or were detained for a 

misdemeanor offense. 

32. 

 Over 2,300 immigrant children were separated from parents since Sessions 

announced the “zero tolerance” policy in April, according to the Department of 

Homeland Security, and upon information and belief, the majority of these 2,300 

immigrant children are from Central American Countries.  

  

Case 1:18-cv-01516   Document 1   Filed 06/26/18   Page 15 of 40

16 | P a g e  

33. 

 On Monday, June 18, 2018, the United Nations’ top human rights official 

entered the mounting furor over the Trump administration’s policy of separating 

undocumented immigrant children from their parents, calling for an immediate 

halt to a practice he condemned as abuse. On that same day, the president of the 

American Academy of Pediatrics called the practice “child abuse.” 

34. 

 There are non-governmental shelters that specialize in housing and caring 

for families—including asylum seeking families—while their immigration 

applications are adjudicated. There are also government-operated family 

detention centers where parents can be housed together with their children, 

should the government decide not to release them. 

35. 

 On information and belief, the intent of Attorney General Sessions, 

Homeland Security Secretary Nielsen, and White House Senior Advisor Stephen 

Miller was to use the de-facto child separation policy as a bargaining chip to get 

funding to build a “wall” on the southern border and overhaul immigration 

laws. 
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b. The real reason for child separation policy is deterrence: to deter asylum-
seeking families from immigrating to the United States for fear that their 
children will be taken from them upon arrival without explanation 

36. 

In March 2017, when Kelly was still Secretary of Homeland Security, Kelly 

made the case that separating children from their families could deter 

immigrants from illegally seeking entry to the United States. In an interview with 

CNN’s Wolf Blitzer, Blitzer asked Kelly if he was considering separating children 

from their parents: 

“Let me start by saying I would do almost anything to deter the 
people from Central America to getting on this very, very dangerous 
network that brings them up through Mexico to the United States,” 
Kelly said. 

Blitzer pressed him on the point: Is the Department of Homeland 
Security going to separate children from their parents? 
 
“Yes, I am considering, in order to deter more movement along this 
terribly dangerous network, I am considering exactly that,” Kelly 
said. “They will be well cared for as we deal with their parents.”  
 

37. 

In February 2017, two weeks after Trump was inaugurated, a DHS official 

named John Lafferty raised the idea of using family separation as a deterrent in a 

town hall meeting for Citizenship and Immigration Services officials, according 

to documents obtained by NBC News.  
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38. 

On May 11, 2018, White House Chief of Staff John Kelly was interviewed 

by NPR’s John Burnett and was asked about the child separation policy as a 

deterrent:  

Burnett: “Are you in favor of this new move announced by the attorney 
general early this week that if you cross the border illegally even if you're a 
mother with your children [we're going] to arrest you? We're going to 
prosecute you, we're going to send your kids to a juvenile shelter?” 
 
Kelly: “The name of the game to a large degree. Let me step back and tell 
you that the vast majority of the people that move illegally into United 
States are not bad people. They're not criminals. They're not MS-13. Some 
of them are not. But they're also not people that would easily assimilate 
into the United States into our modern society. They're overwhelmingly 
rural people in the countries they come from – fourth, fifth, sixth grade 
educations are kind of the norm. They don't speak English, obviously 
that's a big thing. They don't speak English. They don't integrate well, they 
don't have skills. They're not bad people. They're coming here for a reason. 
And I sympathize with the reason. But the laws are the laws. But a big 
name of the game is deterrence.” 
 
Burnett: “Family separation stands as a pretty tough deterrent.” 
 
Kelly: “It could be a tough deterrent — would be a tough deterrent. A 
much faster turnaround on asylum seekers.” 
 
Burnett: “Even though people say that's cruel and heartless to take a 
mother away from her children?” 
 
Kelly: “I wouldn't put it quite that way. The children will be taken care of 
— put into foster care or whatever. But the big point is they elected to 
come illegally into the United States and this is a technique that no one 
hopes will be used extensively or for very long.”  
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39. 

On June 18, 2018, on Fox News’s “The Ingraham Angle,” A.G. Jeff Sessions 

was asked by host Laura Ingraham if the policy of separating children from their 

parents was intended as a deterrent: 

Ingraham: “General Sessions, is this policy in part used as a deterrent? Are 
you trying to deter people from bringing children or minors across this 
dangerous journey? Is that part of what the separation is about?” 
 
Sessions: “Fundamentally, we are enforcing the law. If you break into the 
country …” 
 
Ingraham: “But is it a deterrent, sir? Are you considering it a deterrent?” 
 
Sessions: “I see that the fact that no one was being prosecuted for this was 
a factor in a fivefold increase in four years in this kind of illegal 
immigration. So, yes, hopefully people will get the message and come 
through the border at the port of entry and not break across the border 
unlawfully.”  
 

40. 

On a conference call with reporters on Tuesday, June 19, 2018, HHS’s 

acting assistant secretary, Steven Wagner, was explicit, according to a transcript 

provided to The Washington Post by CNBC’s Christina Wilkie: 

“We are staying one step ahead of the need,” Wagner said. “We expect 
that the new policy will result in a deterrence effect, we certainly hope that 
parents stop bringing their kids on this dangerous journey and entering 
the country illegally. So we are prepared to continue to expand capacity as 
needed. We hope that that will not be necessary in the future.” 
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41. 

Regarding June 25, 2018 statement by Defendant McAleenan that he has 

temporarily suspended the prosecution of illegal border entry/attempt at illegal 

border entry, Sessions and Trump have said that they will continue to prosecute 

people for alleged criminal conduct of crossing the border, irrespective of if they 

are seeking asylum (prosecution that has proven undoubted to lead to the 

separation of families, which is known by Sessions and the President). 

42. 

In addition, White House press secretary Sarah Huckabee Sanders stressed 

that the administration's reversal was only temporary because the government is 

running out of resources. "We're going to run out of space," she said. "We're 

going to run out of resources to keep people together." 

43. 

Even further, in a tweet posted June 24, 2018, Trump said that 

undocumented immigrants caught crossing the border should be sent to their 

country of origin “immediately, with no Judges or Court Cases.” 

c. Discrimination by National Origin and Race according to Sessions’ own 
words 

44. 

On April 11, 2018, Defendant Sessions delivered remarks on immigration 

enforcement announcing the “zero-tolerance” policy: 
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• “The lack of a wall on the southern border is an open invitation to illegal 

border crossings.” 

• “But the increased crossings are also happening because of the loopholes 

in our laws being exploited by illegal aliens and open border radicals 

every day. For example, the last Administration released large numbers of 

illegal aliens who illegally crossed our border, but who claimed that they 

were afraid to return home.  Unsurprisingly, the exploitation of this 

‘credible fear’ loophole exploded.” 

• “We can return UACs from Canada and Mexico relatively quickly—but 

because of loopholes in our laws, the large numbers of UACs from 

Central America are not able to be returned quickly.  Instead they are 

released into the interior of the United States.” 

45. 

Following these statements, in the same public remarks, Sessions made the 

following announcement: 

I have ordered each United States Attorney’s Office along the southwest 
border to have a zero tolerance policy toward illegal entry.  Our goal is to 
prosecute every case that is brought to us.  There must be consequences for 
illegal actions, and I am confident in the ability of our federal prosecutors to 
carry out this new mission. 

 
  

Case 1:18-cv-01516   Document 1   Filed 06/26/18   Page 21 of 40

22 | P a g e  

46. 

It is clear by the above four facts, that Sessions is discriminating based on 

national origin because he has targeted people because they originate from 

central American nations.  

47. 

Sessions’ discrimination based on national origin becomes even more clear 

when you juxtapose his focus on “loopholes” based on the assertion of a credible 

fear with the fact that nearly 90% of individuals in family facilities from Central 

American countries of El Salvador, Guatemala, and Honduras pass their credible 

or reasonable fear interviews. Sessions has targeted Central America.  

48. 

Sessions has never directed U.S. Attorneys at any other border other than 

the southwest border to implement a zero-tolerance policy. 

 

d. The Trump Administration abolishes CAM, a program designed to 
protect Central American minors escaping from violence in those 
countries  
 

49. 

 As more evidence that the Trump Administration has an animus towards 

Central Americans seeking asylum in the United States, in 2017 and 2018, the 

Trump Administration abolished the Central American Minor (CAM) refugee 
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program, which was established by the Obama Administration in 2014 to 

provide a pathway for minors from Central American Countries who were 

fleeing violence, such as kidnapping, in those countries to obtain 

refugee/asylum status in the United States. 

e. Executive Order issued but the administration has no plan to reunite 
children and parents (including after their parent is released) and falsely 
classifies children they have forcibly separated from their now-released 
and U.S.-residing parent, as “unaccompanied”  

 
50.   

 
On June 20, 2018, President Donald Trump signed an executive order 

purporting to end family separations, but this order is silent on the reunification 

of parents and children who have already been separated—be those parents still 

in detention or released and residing in the United States. Nor is this Executive 

Order retroactive, meaning the Executive Order doesn’t apply to families already 

separated.  

51. 

Further, the Executive Order does not expressly say that families will be 

detained together, and states that it is the policy of the Administration to house 

families together only “where appropriate and consistent with law and available 

resources.”  
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52. 

On June 19, 2018, Beata Mejia-Mejia, a recently released asylum-seeking 

mother whose child was inexplicably taken from her two days after being 

detained, sued the federal government to get her son back and filed a motion for 

a Temporary Restraining Order to that end. The government filed a response in 

which it described Ms. Mejia-Mejia’s son as an “unaccompanied alien child” and 

claimed that it was following procedures for releasing her son pursuant to the 

Trafficking Victims Protection Reauthorization Act of 2008, as amended, 8 U.S.C. 

§ 1232 (“TVPRA”).  

53. 

The TVPRA states that the term “unaccompanied alien child” has the 

meaning given such term in section 279(g) of title 6. 

54. 

The Homeland Security Act of 2002, as amended, (section 279(g) of title 6) 

defines the term “unaccompanied alien child” as a child who 

(A)  has no lawful immigration status in the United States,  

(B)  has not attained 18 years of age, and  

(C)  who has no parent or legal guardian in the United States, or no 

parent or legal guardian in the United States available to provide care 

and physical custody.  6 U.S.C. § 279(g)(2) (emphasis added). 
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f. Rights under the Asylum Statute 

55. 

Attempting to cross the border other than at a designated port of arrival 

does not preclude any migrant from asserting asylum:  

Any alien who is physically present in the United States or who arrives in 
the United States (whether or not at a designated port of arrival and 
including an alien who is brought to the United States after having been 
interdicted in international or United States waters), irrespective of such 
alien’s status, may apply for asylum in accordance with this section or, 
where applicable, section 1225(b) of this title. 
 

8 U.S.C. § 1158 (a)(1). 

56. 

Any immigrant present in the U.S., irrespective of whether they 

immigrated through a designated port of arrival, must be considered an 

applicant for admission into the country:   

An alien present in the United States who has not been admitted or who 
arrives in the United States (whether or not at a designated port of arrival 
and including an alien who is brought to the United States after having been 
interdicted in international or United States waters) shall be deemed for 
purposes of this chapter an applicant for admission. 
 

8 U.S.C. § 1225 (a)(1). 

57. 

Immigrants who indicate an intention to apply for asylum or indicates a 

fear of persecution must be referred for a “credible fear interview”:  
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If an immigration officer determines that an alien (other than an alien 
described in subparagraph (F)) who is arriving in the United States or is 
described in clause (iii) is inadmissible under section 1182(a)(6)(C) or 
1182(a)(7) of this title and the alien indicates either an intention to apply for 
asylum under section 1158 of this title or a fear of persecution, the officer 
shall refer the alien for an interview by an asylum officer under 
subparagraph (B). 

 
8 U.S.C. § 1225 (b)(1)(A)(ii). 

58. 

Following a credible fear interview, if an asylum officer determines that an 

asylum seeker has a “credible fear of persecution,” then there is a significant 

possibility that the asylum seeker will be granted asylum: 

For purposes of this subparagraph, the term “credible fear of persecution” 
means that there is a significant possibility, taking into account the 
credibility of the statements made by the alien in support of the alien’s claim 
and such other facts as are known to the officer, that the alien could establish 
eligibility for asylum under section 1158 of this title.  
 

8 U.S.C. § 1225 (b)(1)(B)(v). 

59. 

The Northern Triangle countries of Guatemala, Honduras, and El Salvador 

are undergoing a well-documented human rights crisis.1  

1 See, e.g., Diego Zavala, Fleeing for Our Lives: Central American Migrant Crisis, 
AMNESTY USA (Apr. 1, 2016, 12:12 PM), 
http://blog.amnestyusa.org/americas/fleeing-for-our-lives-central-american-
migrant-crisis/; Lily Folkerts, A Look at the Northern Triangle of Central 
America in 2016: Sustained Violence and Displacement, LATIN AMERICA 
WORKING GROUP (Aug. 15, 2016) http://www.lawg.org/action-center/lawg-
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60. 

The ACFRC Report indicated that nearly 90% of individuals in family facilities 

from these countries pass their credible or reasonable fear interviews.  

g. Ms. Mejia-Mejia sought asylum and her 7-year-old son was forcibly and 
inexplicably taken from her—and not returned to her, despite her own 
release, until filing a lawsuit against the Trump Administration 
 

61. 

 Ms. Mejia-Mejia (Ms. M.) and her son D.M. are one of the many asylum-

seeking families that have recently been separated by the government. Ms. M. 

and her son are seeking asylum in the United States. Ms. M. and her son crossed 

the U.S. border near San Luis, Arizona on approximately May 19, 2018. They 

were immediately approached by border agents, and although their native 

language is Spanish, they were able to communicate to the border guards that 

they sought the storied protection of the U.S. government based on the severe 

violence and threats of death that she was experiencing in Guatemala, including 

violence and threats of death from her husband toward both Ms. M. and her son, 

D.M. 

  

blog/69-general/1709-a-look-at-thenorthern-triangle-of-central-america-in-2016-
sustained-violence-and-displacement.  
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62. 

 Ms. M. and her son D.M. were placed in a holding cell by border agents. 

Approximately two days later, in the middle of May, immigration officials 

forcibly separated 7-year-old D.M. from his mother. Men dressed in green 

uniforms (border agents) told Ms. M. they needed to take her son and would not 

tell her why. Ms. M. said “no” and demanded an explanation, but they would 

not tell her why they needed to take her seven-year-old son, where they were 

taking him, or if she would ever see him again, and they took him anyway.  

63. 

 When D.M. was taken away from his mother, he was screaming and 

crying and did not want to be taken away from his mother.  

64. 

 The government has no legitimate interest in separating Ms. M. and her 

child. 

65. 

 There has been no evidence, or even accusation, that D.M. was abused or 

neglected by Ms. M. There is no evidence that Ms. M. is an unfit parent or that 

she is not acting in the best interests of her child. 

  

Case 1:18-cv-01516   Document 1   Filed 06/26/18   Page 28 of 40



LITIGATION UNDER 42 U.S.C. §1983
299 of 312

27 | P a g e  

60. 

The ACFRC Report indicated that nearly 90% of individuals in family facilities 

from these countries pass their credible or reasonable fear interviews.  

g. Ms. Mejia-Mejia sought asylum and her 7-year-old son was forcibly and 
inexplicably taken from her—and not returned to her, despite her own 
release, until filing a lawsuit against the Trump Administration 
 

61. 

 Ms. Mejia-Mejia (Ms. M.) and her son D.M. are one of the many asylum-

seeking families that have recently been separated by the government. Ms. M. 

and her son are seeking asylum in the United States. Ms. M. and her son crossed 

the U.S. border near San Luis, Arizona on approximately May 19, 2018. They 

were immediately approached by border agents, and although their native 

language is Spanish, they were able to communicate to the border guards that 

they sought the storied protection of the U.S. government based on the severe 

violence and threats of death that she was experiencing in Guatemala, including 

violence and threats of death from her husband toward both Ms. M. and her son, 

D.M. 

  

blog/69-general/1709-a-look-at-thenorthern-triangle-of-central-america-in-2016-
sustained-violence-and-displacement.  

Case 1:18-cv-01516   Document 1   Filed 06/26/18   Page 27  of 40

28 | P a g e  

62. 

 Ms. M. and her son D.M. were placed in a holding cell by border agents. 

Approximately two days later, in the middle of May, immigration officials 

forcibly separated 7-year-old D.M. from his mother. Men dressed in green 

uniforms (border agents) told Ms. M. they needed to take her son and would not 

tell her why. Ms. M. said “no” and demanded an explanation, but they would 

not tell her why they needed to take her seven-year-old son, where they were 

taking him, or if she would ever see him again, and they took him anyway.  

63. 

 When D.M. was taken away from his mother, he was screaming and 

crying and did not want to be taken away from his mother.  

64. 

 The government has no legitimate interest in separating Ms. M. and her 

child. 

65. 

 There has been no evidence, or even accusation, that D.M. was abused or 

neglected by Ms. M. There is no evidence that Ms. M. is an unfit parent or that 

she is not acting in the best interests of her child. 

  

Case 1:18-cv-01516   Document 1   Filed 06/26/18   Page 28 of 40



LITIGATION UNDER 42 U.S.C. §1983
300 of 312

29 | P a g e  

66. 

 After being released, Ms. M. has repeatedly tried calling the number that 

she was connected to the single time she spoke to her son, but no one would 

answer the phone.  

67. 

 Based on her expression of a fear of returning to Guatemala, Ms. M. was 

referred for an initial screening before an asylum officer, called a “credible fear 

interview.” She subsequently passed the credible fear screening, and she was 

never indicted for illegal entry into the U.S. 

 
68. 

 For four weeks Ms. M. was terrified that she would never see her son 

again. D.M. was scared and missed his mother and wanted to be reunited with 

her as soon as possible. Only after filing a lawsuit against several government 

agencies and top Administration officials, making international news, did ORR 

agree to release Ms. M’s son to her. 

69. 

 Until his release, D.M. was housed in a detention facility for 

“unaccompanied” minors run by the Office of Refugee Resettlement (ORR). He 

was scared and told “boys are supposed to be tough” every time he cried.  
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70. 

 Until his release, Ms. M. feared direly for her son’s safety and wellbeing 

every moment of every day that passed.  

71. 

 Every day that D.M. was separated from his mother caused him greater 

emotional and psychological harm and could potentially lead to permanent 

emotional trauma. 

72. 

 Ms. M. was distraught and depressed because of the separation from her 

son. In detention, she did not eat properly, lost weight, and was not sleeping due 

to worry and nightmares.  

 

h. Ms. Velasquez sought asylum and her 12-year-old daughter was forcibly 
and inexplicably taken from her 
 

73. 

Ms. Velasquez (“Ms. V.”) and her 12-year-old daughter are one of the 

many asylum-seeking families who have been forcibly separated after seeking 

asylum. On approximately May 19, 2018, another family Ms. V. and her 12-year-

old daughter crossed the U.S. border near San Luis, Arizona. They were 

immediately approached by border agents, and although their native language is 

Spanish, they were able to communicate to the border guards that they sought 
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the storied protection of the U.S. government based on the severe violence 

occurring in Guatemala, and it was recorded that she had made a credible fear 

claim. Ms. V. and her daughter were placed in a holding cell by border agents. 

Approximately two days later, at 3:30 in the morning, immigration officials 

forcibly separated V.’s 12-year-old daughter from her mother. Men dressed in 

green uniforms (border agents) told Ms. V. they needed to take her daughter and 

would not tell her why, where they were taking her, or when or if she would see 

her again. She witnessed other officers take children away from their mothers 

and when those mothers asked why, the officers said, “because the government 

says we can.”  Ms. V. had her ID, the ID of her daughter, and her daughter’s 

birth certificate, and CBP officials saw this paperwork prior to and after taking 

Ms. V.’s daughter. 

74. 

On information and belief, Ms. V.’s daughter was housed in a detention 

facility for “unaccompanied” minors run by the Office of Refugee Resettlement 

(ORR) in San Antonio, TX. 

75. 

 When Ms. V was finally allowed to speak to her daughter, her daughter 

was crying, asking to be with her mother, and told her that for most of the day 

she was kept in a small room, with terrible, cold food, that she needed more 
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clothes, that the facility was extremely cold, and that she had to sleep with only

an aluminum blanket and no pillow. 

76. 

 Every day that D. is separated from her mother causes her greater 

emotional and psychological harm and could potentially lead to permanent 

emotional trauma. 

77. 

Ms. V. is distraught and depressed because of the separation from her 

daughter. In detention, she did not eat properly, lost weight, and was not 

sleeping due to worry and nightmares.  

78. 

 The government has no legitimate interest in separating Ms. V. and her 

child. 

79. 

 There has been no evidence, or even accusation, that D. was abused or 

neglected by Ms. V. There is no evidence that Ms. V. is an unfit parent or that she 

is not acting in the best interests of her child. 

80. 

 Despite being lawfully released on bond, Defendants have not reunited 

Ms. V. with her daughter, who remains detained at an ORR-overseen facility. Ms. 
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V. has demanded to be reunited with her daughter, and after being released, she 

has repeatedly tried calling the number that she was connected to the times she 

spoke to her daughter, but no one will answer the phone. Ms. V. fears direly for 

her daughter’s safety and wellbeing every moment of every day that passes.  

i. Ms. R. and her three minor children would almost certainly be granted 
asylum, but Ms. R. is afraid to enter the United States to seek asylum 
because she is afraid that her children will be taken from her upon entry  
 

81. 
 
Ms. R. and her three minor children aged 11, 14, and 16 are from Central 

America (El Salvador). 

 
82. 

 Ms. R. and her three minor children are one of the many families that have 

suffered persecution and extreme violence in Central American Countries. 

83. 

 Ms. R. and her three minor children would like to seek asylum in the 

United States. 

84. 

People who have entered the United States through a legal port of arrival 

while seeking asylum have also been separated from their children, despite 

entering through a legal port of arrival. 
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85. 

In 2016, Ms. R.’s three minor children attempted to travel from El Salvador 

to the U.S., but they were kidnapped while crossing through Guatemala.  

86. 

At the time of their kidnapping, the children were approximately 9, 12, 

and 13-years old. 

87. 

The kidnappers demanded $100,000 for the children.  

88. 

The children were rescued near San Pedro Ayampuc in Guatemala by the 

Anti-kidnapping Commandos of that country. 

89. 

The children returned home to El Salvador and Ms. R. fears that the 

children will be kidnapped again.  

90. 

Based on her extreme fear for her children’s safety, she wishes to return to 

El Salvador and bring her children back with her to seek asylum in the United 

States.  
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91. 

Because of the Trump Administration’s widely reported child-separation 

policy, which has been used to separate families seeking asylum, Ms. R. is afraid 

that if she attempts to bring her children across, she will be separated from them 

indefinitely.  

92. 

Based on information and belief, since April 2018, when Sessions 

announced the zero-tolerance policy, a disproportionate number of people 

originating from Central America have been prosecuted for illegally crossing the 

border, regardless of whether they sought asylum or not.  

CAUSES OF ACTION 
 

COUNT I 
Claim for Declaratory Relief  

under the Declaratory Judgment Act, 28 U.S.C. § 2201  
due to violating Equal Protection 

5th Amendment of the U.S. Constitution  
(Claim for Declaratory relief by Ms. R. against all Defendants in their official capacities) 

 
93.  

All of the foregoing factual paragraphs are repeated and realleged as 

though fully set forth herein. 

94. 

Based on all the incorporated facts to support this Count, these Defendants 

violated Plaintiff’s right to be free from discrimination based on her national 
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origin, as Plaintiff is from El Salvador, Central America, as evidenced by 

Sessions’ statements and personally instituting a discriminatory policy aimed at 

all persons from El Salvador, amongst other Central American Countries. 

Furthermore, the whole child-separation program is based on President Trump 

being angry that migration numbers increased from Central America.  

95. 

Although the U.S. Supreme Court acknowledges the “broad” latitude due 

the Executive in the realm of immigration, Mathews v. Diaz, 426 U.S. 67, 79–80, 

96 S.Ct. 1883, 48 L.Ed.2d 478 (1976), it cannot “abdicat[e]” its “legal responsibility 

to review the lawfulness” of detention. Zadvydas, 533 U.S. at 700, 121 S.Ct. 2491. 

The government's power over immigration, while considerable, “is subject to 

important constitutional limitations.” Id. at 695, 121 S.Ct. 2491.  

96. 

Previous attempts by the federal government to use a policy of “no 

release” to deter asylum seekers have been found to violate due process. In R.I.L. 

v. Johnson, the federal government argued that “in determining whether an 

individual claiming asylum should be released, ICE can consider the effect of 

release on others not present in the United States. Put another way, it 

maintain[ed] that one particular individual may be civilly detained for the sake 

of sending a message of deterrence to other Central American individuals who 
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may be considering immigration.” R.I.L-R v. Johnson, 80 F. Supp. 3d 164, 188–89 

(D.D.C. 2015). The Johnson court found that the government’s consideration of 

the deterrence effect on whether to release asylum-seekers was “out of line with 

analogous Supreme Court decisions,” noting that in discussing civil commitment 

more broadly, the Court has declared such “general deterrence” justifications 

impermissible. Id. (citing Kansas v. Crane, 534 U.S. 407, 412, 122 S.Ct. 867, 151 

L.Ed.2d 856 (2002) (warning that civil detention may not “become a ‘mechanism 

for retribution or general deterrence’—functions properly those of criminal law, 

not civil commitment”) (quoting Kansas v. Hendricks, 521 U.S. 346, 372–74, 117 

S.Ct. 2072, 138 L.Ed.2d 501 (1997) (Kennedy, J., concurring); see id. at 373, 117 

S.Ct. 2072 (“[W]hile incapacitation is a goal common to both the criminal and 

civil systems of confinement, retribution and general deterrence are reserved for 

the criminal system alone.”)). The Johnson court further found that “a general-

deterrence rationale seems less applicable where—unlike pedophiles, see 

Hendricks, 521 U.S. at 354–55, 362, 117 S.Ct. 2072, or other violent sexual 

offenders, see Crane, 534 U.S. at 409–11, 122 S.Ct. at 869—neither those being 

detained nor those being deterred are certain wrongdoers, but rather individuals 

who may have legitimate claims to asylum in this country.” R.I.L-R v. Johnson, 

80 F. Supp. 3d 164, 189 (D.D.C. 2015) (emphasis added). 
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97. 

Based on the incorporated facts, the child-separation policy discriminates 

based on national origin and is also an unconstitutional deterrent program 

against mass migration.  

COUNT II 
Claim for Declaratory Relief  

for violation of the Administrative Procedures Act (“APA”), 5 U.S.C. § 
706(2)(C), by disregarding the requirements of, inter alia,  

8 U.S.C. § 1232 (b),(c),(g);  
6 U.S.C. § 279 (b),(g); and  

8 U.S.C. § 1325(a) 
(Claim for Declaratory relief by Ms. R. against Defendants Lloyd, Sessions, Nielsen, and 

McAleenan in their official capacities) 
 

98. 

All of the foregoing factual paragraphs are repeated and realleged as 

though fully set forth herein. 

99. 

Based on all the incorporated facts, the final agency action to separate 

children from their parents, with respect to multiple statutes, to include 8 U.S.C. 

§ 1232 (b),(c),(g); 6 U.S.C. § 279 (b),(g); 8 U.S.C. § 1325(a), and every other statute 

that is relied upon by the Defendants to separate children from their parents, was 

unlawful. All these statutes have permitted the Defendants to make a final 

decision related to separating children from their families and maintain the 

separation of parents from their children without consideration of the best 
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L.Ed.2d 856 (2002) (warning that civil detention may not “become a ‘mechanism 

for retribution or general deterrence’—functions properly those of criminal law, 

not civil commitment”) (quoting Kansas v. Hendricks, 521 U.S. 346, 372–74, 117 
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Based on the incorporated facts, the child-separation policy discriminates 

based on national origin and is also an unconstitutional deterrent program 

against mass migration.  

COUNT II 
Claim for Declaratory Relief  

for violation of the Administrative Procedures Act (“APA”), 5 U.S.C. § 
706(2)(C), by disregarding the requirements of, inter alia,  

8 U.S.C. § 1232 (b),(c),(g);  
6 U.S.C. § 279 (b),(g); and  

8 U.S.C. § 1325(a) 
(Claim for Declaratory relief by Ms. R. against Defendants Lloyd, Sessions, Nielsen, and 

McAleenan in their official capacities) 
 

98. 

All of the foregoing factual paragraphs are repeated and realleged as 

though fully set forth herein. 

99. 

Based on all the incorporated facts, the final agency action to separate 

children from their parents, with respect to multiple statutes, to include 8 U.S.C. 

§ 1232 (b),(c),(g); 6 U.S.C. § 279 (b),(g); 8 U.S.C. § 1325(a), and every other statute 

that is relied upon by the Defendants to separate children from their parents, was 

unlawful. All these statutes have permitted the Defendants to make a final 

decision related to separating children from their families and maintain the 

separation of parents from their children without consideration of the best 
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interest of the children, and these Defendants have absolutely abused their 

discretion with regards to the implementation of these statutes. Furthermore, the 

manner in which these statutes have been interpreted and implemented is 

fundamentally unconstitutional. Therefore, Defendants have abused their 

discretion in an arbitrary and capricious manner that has discriminated against 

Plaintiff and effectively deterred Plaintiff from attempting to bring her children 

across the border to seek asylum.  

PRAYER FOR RELIEF 

Plaintiff requests that the Court enter a judgment against Defendants and 

award the following relief: 

A. Enter judgment and declaratory judgment in favor of Plaintiff;  

B. Award costs to Plaintiff; 

C. Order all other relief that is just and proper. 

Respectfully submitted this 26th day of June 2018,  

/s/John M. Shoreman 
John M. Shoreman (#407626)

MCFADDEN & SHOREMAN, LLC 
1050 Connecticut Avenue, NW 
Washington, DC 20036 
202-772-3188/202-204-8610 FAX 
jmshoreman@verizon.net 

/s/ Mario B. Williams 
Mario B. Williams (Ga. # 235254) 
Pro Hac Vice Application Forthcoming 
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/s/Andrew R. Tate 
Andrew R. Tate (Ga. # 518068) 
Pro Hac Vice Application Forthcoming 

NEXUS DERECHOS HUMANOS ATTORNEYS, INC. 
44 Broad Street, NW, Suite 200 
Atlanta, Georgia 30303 
404-254-0442/ 703-935-2453 FAX 
mwilliams@ndhlawyers.com 
atate@ndhlawyers.com 
      /s/ Julie Oinonen 
      Julie Oinonen (Ga. # 722018) 

Pro Hac Vice Application Forthcoming 
WILLIAMS OINONEN LLC 
44 Broad Street, NW, Suite 200 
Atlanta, Georgia 30303  
404-654-0288/404-592-6225 FAX 
julie@goodgeorgialawyer.com 
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the 
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the 
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours 
of continuing legal education activity in the area of trial practice. These trial practice hours are 
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of 
“approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess 
trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics,  professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Offi  cial 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at 
the registration desk. ICLE  does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call: 
8 29 88
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