Friday, October 12, 2018

ADVANCED
HEALTH LAW
6 CLE Hours, Including

1 Ethics Hour | 2 Professionalism Hours | 1 Trial Practice Hour

Sponsored By: Institute of Continuing Legal Education

ICLE: Hotel Series

Copyright © 2018 by the Institute of Continuing Legal Education of the State Bar of Georgia.
All rights reserved. Printed in the United States of America. No part of this publication may be
reproduced, stored in a retrieval system, or transmitted in any form by any means, electronic,
mechanical photocopying, recording, or otherwise, without the prior written permission of ICLE.
The Institute of Continuing Legal Education’s publications are intended to provide current and
accurate information on designated subject matter. They are oﬀered as an aid to practicing
attorneys to help them maintain professional competence with the understanding that the
publisher is not rendering legal, accounting, or other professional advice. Attorneys should
not rely solely on ICLE publications. Attorneys should research original and current sources of
authority and take any other measures that are necessary and appropriate to ensure that they
are in compliance with the pertinent rules of professional conduct for their jurisdiction.
ICLE gratefully acknowledges the eﬀorts of the faculty in the preparation of this publication
and the presentation of information on their designated subjects at the seminar. The opinions
expressed by the faculty in their papers and presentations are their own and do not necessarily
reﬂect the opinions of the Institute of Continuing Legal Education, its oﬃcers, or employees. The
faculty is not engaged in rendering legal or other professional advice and this publication is not
a substitute for the advice of an attorney. This publication was created to serve the continuing
legal education needs of practicing attorneys.
ICLE does not encourage non-attorneys to use or purchase this publication in lieu of hiring
a competent attorney or other professional. If you require legal or other expert advice, you
should seek the services of a competent attorney or other professional.
Although the publisher and faculty have made every eﬀort to ensure that the information
in this book was correct at press time, the publisher and faculty do not assume and hereby
disclaim any liability to any party for any loss, damage, or disruption caused by errors or
omissions, whether such errors or omissions result from negligence, accident, or any other
cause.
The Institute of Continuing Legal Education of the State Bar of Georgia is dedicated to promoting
a well organized, properly planned, and adequately supported program of continuing legal
education by which members of the legal profession are aﬀorded a means of enhancing their
skills and keeping abreast of developments in the law, and engaging in the study and research
of the law, so as to fulﬁll their responsibilities to the legal profession, the courts and the public.

Printed By:

HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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Presiding:
Lynn M. Adam, Section Chair, Health Law Section, State Bar of Georgia;
Partner, Khayat Law Firm, Atlanta, GA
8:30	
REGISTRATION AND CONTINENTAL BREAKFAST
		 (All attendees must check in upon arrival. A jacket or sweater is recommended.)
9:00	
WELCOME AND PROGRAM OVERVIEW
		
Lynn M. Adam, Section Chair, Health Law Section, State Bar of Georgia;
		
Partner, Khayat Law Firm, Atlanta, GA
9:05	
PANEL 1: A COMPLIANCE OFFICER, OUTSIDE COUNSEL, AND QUI TAM LAWYER:
INTERNAL INVESTIGATIONS BEFORE THE GOVERNMENT KNOCKS ON YOUR DOOR
		
Moderator: Rebecca J. Merrill, Senior Managing Associate, Dentons US LLP, Atlanta, GA
		
Panelists:
		 Susan S. Gouinlock, Partner, Wilbanks & Gouinlock LLP, Atlanta, GA
		
Jay D. Mitchell, Senior Counsel, King & Spalding LLP, Atlanta, GA
		
Audrey A. Pike, Chief Compliance Officer, Phoebe Putney Health System, Inc., Albany, GA
10:05	
SPECIAL GUEST SPEAKER:
		 Stephen C. Redd, M.D., RADM, USPHS, Centers for Disease Control and Prevention, Atlanta, GA
10:35	
BREAK
10:50	
PANEL 2: POPULATION HEALTH MANAGEMENT: LEVERAGING COMMUNITY
PARTNERSHIPS TO IMPROVE POPULATION HEALTH
		
Moderator: S. Beth Stephens, Senior Director of Public Policy & Advocacy, Georgia Watch,
		 Atlanta, GA
		
Panelists:
		 Kathryn Lawler, M.P.P., Executive Director, Atlanta Regional
		 Collaborative for Health Improvement (ARCHI), Atlanta, GA
		
Shana M. Scott, J.D., M.P.H., Health Systems Team Lead, Chronic
		 Disease Prevention Section, Georgia Department of Public Health, Atlanta, GA
11:20	
SPECIAL GUEST SPEAKER:
		
Robert Patten, President and Chief Executive Officer, Taxpayers
		 Against Fraud, Washington, D.C.
		
Introduction by: Lynn M. Adam

11:50	
PANEL 3: OPIOIDS - GEORGIA’S RESPONSE TO THE OPIOID EPIDEMIC
		
Moderator: Lynnette R. Rhodes, Associate Chief, Medicaid Operations,
		 Department of Community Health, Atlanta, GA
		
Panelists:
		 J. Patrick O’Neal, M.D., Commissioner, Georgia Department of Public Health, Atlanta, GA
		
Toni L. Prine, RPh, CPC, AHFI, Myers and Stauffer, Atlanta, GA
12:20	
LUNCH AND ANNUAL BUSINESS MEETING
1:35	
PANEL 4: CYBERSECURITY: ANATOMY OF A HEALTHCARE DATA BREACH
		
Moderator: Elizabeth M. Kitchens, Parker Hudson Rainer & Dobbs LLP, Atlanta, GA
		
Panelists:
		 Kamal Ghali, Deputy Chief of Cyber and Intellectual Property Unit, U.S.
		 Attorney’s Office for the Northern District of Georgia, Atlanta, GA
		
Mark Ray, Managing Director, Global Head of Cyber Investigations,
		 Nardello & Co., Atlanta, GA
		
Steven Grimberg, Managing Director & General Counsel, Nardello & Co., Atlanta, GA
2:35	
PANEL 5: RURAL HOSPITALS’ HOBSON’S CHOICE:
		 SELL/AFFILIATE OR GO IT ALONE
		
Introduction by: Amy E. Fouts, BakerHostetler LLP, Atlanta, GA
		
Moderator: Elizabeth Weeks, Associate Dean for Faculty Development, J. Alton Hosch 		
		 Professor of Law, University of Georgia School of Law, Athens, GA
		
Panelists:
		 Bill Boling, Owner/Principal of Boling & Company, Atlanta, GA
		
Charles E. LeGette, Jr., Law Offices of Charles LeGette, Washington, D.C.
		
Michelle A. Williams, Alston & Bird LLP, Atlanta, GA
3:35	
BREAK
3:50	
PANEL 6: TRENDING ISSUES IN FALSE CLAIMS ACT LITIGATION
		
Moderator: Lynn M. Adam, Section Chair, Health Law Section, State Bar of Georgia;
		
Partner, Khayat Law Firm, Atlanta, GA
		
Panelists:
		 Neeli Ben-David, Deputy Chief and Health Care Fraud Coordinator for the Civil Division, 		
		 U.S. Attorney’s Office for the Northern District of Georgia, Atlanta, GA
		
Wade Pearson Miller, Partner, Alston & Bird LLP, Atlanta, GA
		
Michael A. Sullivan, Partner, Finch McCranie LLP, Atlanta, GA
		
Sara E. Vann, Assistant Attorney General, Georgia Medicaid Fraud
		 Control Unit, Atlanta, GA
4:50-	
ADJOURN AND NETWORKING RECEPTION
5:50
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Pathways	
  to	
  Population	
  Health
Healthcare	
  Attorneys	
  as	
  Change	
  Agents

Advanced	
  Health	
  Law	
  Seminar	
  – State	
  Bar	
  of	
  GA/	
  Shana	
  M	
  Scott,	
  JD,	
  MPH	
  /	
  10.12.2018

GEO RGIA	
  DE PART ME N T 	
  O F 	
  PUB L IC 	
  H E AL T H

Disclosure	
  to	
  Participants
• The	
  information	
  provided	
  in	
  this	
  discussion	
  is	
  for	
  informational	
  purposes	
  only,	
  
and	
  does	
  not	
  constitute	
  legal	
  advice.	
  
• Notice	
  of	
  Requirements	
  For	
  Successful	
  Completion
o Please	
  refer	
  to	
  learning	
  goals	
  and	
  objectives
o Learners	
  must	
  attend	
  the	
  full	
  activity	
  and	
  complete	
  the	
  evaluation	
  in	
  order	
  
to	
  claim	
  continuing	
  education	
  credit/hours
• Conflict	
  of	
  Interest	
  (COI)	
  
o Staff:	
  Georgia	
  Department	
  of	
  Public	
  Health
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Disclaimer
• There	
  is	
  a	
  ton	
  to	
  know	
  about	
  health	
  system	
  transformation	
  and	
  
population	
  health.	
  
• Health	
  system	
  transformation	
  is	
  moving	
  at	
  lightening	
  speed.	
  
• Public	
  health’s	
  engagement	
  with	
  health	
  system	
  transformation	
  is	
  
both	
  a	
  local	
  and	
  state	
  function	
  – we	
  need	
  to	
  work	
  together.	
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In	
  the	
  next	
  15	
  minutes…
1. Give	
  you	
  a	
  snapshot	
  of	
  health	
  here	
  in	
  Georgia.	
  
2. Understand	
  health	
  disparities,	
  population	
  health,	
  and	
  its	
  role	
  in	
  health	
  system	
  
transformation
3. Share	
  a	
  few	
  key	
  activities	
  happening	
  now	
  that	
  could	
  help	
  shape	
  future	
  
directions	
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Chronic	
  Disease	
  Burden	
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A	
  Snapshot	
  of	
  Some	
  of	
  the	
  Problems	
  
• Quality	
  of	
  Care
• U.S.	
  residents	
  receive	
  about	
  50%	
  of	
  care	
  that	
  is	
  recommended.1
Is	
  this	
  good?	
  	
  Acceptable?	
  
• Individual	
  Expenditures
• By	
  2025,	
  average	
  family	
  premium	
  will	
  EQUAL	
  median	
  income.2
• This	
  means	
  50%	
  of	
  Americans	
  will	
  spend	
  EVERY	
  dollar	
  they	
  
make	
  on	
  health	
  insurance	
  policy.	
  
McGlynn	
  EA,	
  Asch	
  SM,	
  Adams	
  J	
  et	
  al.	
  The	
  Quality	
  of	
  Health	
  Care	
  Delivered	
  to	
  Adults	
  in	
  the	
  United	
  States.	
  NEngl J	
  Med.	
  2003;348:2635-‐
2645.	
  

1

Sager	
  A,	
  Socolar D.	
  Data	
  brief	
  No.	
  8:	
  Health	
  costs	
  absorb	
  one-‐quarter	
  of	
  economic	
  growth,	
  2000-‐2005.	
  Boston,	
  MA:	
  Boston	
  University	
  
School	
  of	
  Public	
  Health,	
  2005	
  

2
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A	
  Snapshot	
  of	
  Some	
  of	
  the	
  Problems	
  
• National	
  expenditures
• 16%	
  of	
  GNP	
  is	
  health	
  care
• 25%	
  of	
  economic	
  growth	
  between	
  2000-‐2005

1Sager  A,  Socolar

D.  Data  brief  No.  8:  Health  costs  absorb  one-quarter  of  economic  growth,  2000-2005.  Boston,  
MA:  Boston  University  School  of  Public  Health,  2005  
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$40,000,000,000
The	
  cost	
  of	
  chronic	
  diseases	
  to	
  the	
  State	
  of	
  Georgia	
  annually.
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Why	
  Population	
  Health?
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Consider	
  What	
  Creates	
  Health	
  
Determinants	
  of	
  Health
Genes	
  and	
  
Biology
10%
Physical	
  
Environment
10%
Clinical	
  Care
10%

Necessary	
  conditions	
  for	
  health	
  
(WHO)
• Peace
• Shelter	
  

Social	
  and	
  
Economic	
  
Factors
40%

• Education
• Food	
  
• Income
• Stable	
  ecosystem

Health	
  
Behaviors
30%

• Sustainable	
  resources	
  
• Mobility
• Social	
  justice	
  and	
  equity	
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What	
  Does	
  Health	
  Mean	
  to	
  You?	
  
• People	
  define	
  health	
  for	
  themselves
• Adaptation	
  of	
  World	
  Health	
  Organization	
  domains:	
  “mental,	
  physical,	
  
social,	
  [and	
  spiritual]	
  wellbeing…”
• “Health	
  is	
  not	
  the	
  absence	
  of	
  disease	
  but	
  the	
  addition	
  of	
  confidence,	
  
skills,	
  knowledge	
  and	
  connection.	
  	
  But	
  most	
  importantly,	
  it	
  is	
  simply	
  
a	
  means	
  to	
  an	
  end	
  – which	
  is	
  a	
  joyful,	
  meaningful	
  life.”	
  Cristin	
  Lind
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Definitions
• Health	
  is	
  a	
  state	
  of	
  complete	
  physical,	
  mental	
  and	
  social	
  well-‐being	
  
and	
  not	
  merely	
  the	
  absence	
  of	
  disease	
  or	
  infirmity	
  (World	
  Health	
  
Organization,	
  1946).	
  
• Public	
  health	
  is	
  what	
  we,	
  as	
  a	
  society,	
  do	
  collectively	
  to	
  assure	
  the	
  
conditions	
  in	
  which	
  people	
  can	
  be	
  healthy	
  (Institute	
  of	
  Medicine,	
  
1988).	
  
• Population	
  health	
  is	
  a	
  systems	
  framework	
  for	
  studying	
  and	
  improving	
  
the	
  health	
  of	
  populations	
  through	
  collective	
  action	
  and	
  learning	
  
(Aragon	
  &	
  Garcia,	
  2017).	
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Social	
  Determinants	
  of	
  Health
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Health	
  Disparities
“A	
  health	
  disparity	
  is	
  a	
  particular	
  type	
  of	
  health	
  difference	
  that	
  is	
  closely	
  linked	
  with	
  
social	
  or	
  economic	
  disadvantage.	
  	
  Health	
  disparities	
  adversely	
  affect	
  groups	
  of	
  
people	
  who	
  have	
  systemically	
  experienced	
  greater	
  social	
  or	
  economic	
  obstacles	
  to	
  
health	
  based	
  on	
  their	
  racial	
  or	
  ethnic	
  group,	
  religion,	
  socioeconomic	
  status,	
  gender,	
  
mental	
  health,	
  cognitive,	
  sensory	
  or	
  physical	
  disability,	
  sexual	
  orientation,	
  
geographic	
  location,	
  or	
  other	
  characteristics	
  historically	
  linked	
  to	
  discrimination	
  or	
  
exclusion.”-‐Healthy	
  People	
  2020
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Healthy	
  Equity
“A	
  desirable	
  goal/standard	
  that	
  entrails	
  special	
  effort	
  to	
  improve	
  the	
  health	
  of	
  
those	
  who	
  have	
  experienced	
  social	
  or	
  economic	
  disadvantage.	
  	
  It	
  requires:	
  
continuous	
  efforts	
  focused	
  on	
  elimination	
  of	
  health	
  disparities,	
  including	
  disparities	
  
in	
  health	
  care	
  and	
  in	
  the	
  living	
  and	
  working	
  conditions	
  that	
  influence	
  health,	
  and	
  
continuous	
  efforts	
  to	
  maintain	
  a	
  desired	
  state	
  of	
  equity	
  after	
  particular	
  health	
  
disparities	
  are	
  eliminated.”-‐ Healthy	
  People	
  2020
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Founding	
  Principles:	
  Triple	
  Aim
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Why	
  Population	
  Health	
  Management?
Social	
  
Setting

Individual

Social	
  
Ecology	
  
Model	
  of	
  
Health

Community

Family
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Triple	
  Aim	
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Why	
  Population	
  Health	
  Management?	
  
IHI’s	
  Triple	
  Aim	
  

Population	
  Health	
  

Triple	
  
Aim
Per	
  Capita	
  Cost

Experience	
  of	
  Care

An Equal Opportunity University
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Health	
  System	
  Transformation:	
  Core	
  Components	
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Health	
  System	
  Transformation	
  – Core	
  Components
•
•

Integration	
  of	
  physical,	
  mental	
  and	
  dental	
  health	
  care
Community	
  Advocacy	
  Councils

•

Community	
  Health	
  Assessment	
  and	
  Community	
  Health	
  Improvement	
  Plans

•
•
•
•
•
•

Global	
  budget
Payment	
  incentives
Accountability	
  metrics
Prevention	
  and	
  wellness
Nontraditional	
  health	
  workers
Health	
  equity	
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Population	
  Health	
  Management

The	
  Future	
  of	
  Healthcare	
  Paradigm	
  Shift
Today:
Reactive	
  and
Volume-‐based

The	
  Future:
Proactive	
  and
Encourage Value-‐based
me!

Drivers

Treat
me
holistically!!
Educate
me!
I	
  will	
  pay
you!

Health	
  R eform

Population	
  health	
  management	
  
provides	
  comprehensive	
  
authoritative	
  strategies	
  for	
  
Triple	
  A im
improving	
  the	
  systems	
  and	
  
W eight	
  o f	
  t he	
  N ation
policies	
  that	
  affect	
  
health	
  care	
  quality,	
  access,	
  
Reim bursem ent
and	
  outcomes,	
  ultimately	
  
improving	
  the	
  health	
  
of	
  an	
  entire	
  population
Affordability	
  G ap

Individuals	
  are	
  accountable	
  for	
  their	
  health	
  
with	
  the	
  health	
  system	
  as	
  their	
  health	
  
advocate.
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Law	
  as	
  a	
  Social	
  Determinant	
  of	
  Health	
  
• Transportation	
  policy	
  is	
  health	
  policy
• Land	
  use	
  policy	
  is	
  health	
  policy
•
•
•
•
•

Education	
  policy	
  is	
  health	
  policy
Tax	
  policy	
  is	
  health	
  policy
Agricultural	
  policy	
  is	
  health	
  policy
Economic	
  development	
  policy	
  is	
  health	
  policy
Criminal	
  justice	
  policy	
  is	
  health	
  policy

GEO RGIA	
  DE PART ME N T 	
  O F 	
  PUB L IC 	
  H E AL T H

Chapter 3
14 of 26

GEO RGIA	
  DE PART ME N T 	
  O F 	
  PUB L IC 	
  H E AL T H

GEO RGIA	
  DE PART ME N T 	
  O F 	
  PUB L IC 	
  H E AL T H

Chapter 3
15 of 26

So	
  now	
  what?
• We	
  need	
  to	
  work	
  across	
  sectors	
  to	
  make	
  sure	
  we	
  are	
  creating	
  laws	
  
with	
  a	
  “Health	
  in	
  all	
  Policies”	
  approach.
• We	
  can’t	
  have	
  a	
  productive	
  population	
  and	
  think	
  about	
  economic	
  
development	
  if	
  we	
  don’t	
  have	
  a	
  healthy	
  population.	
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  Next	
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Place	
  Matters!
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ATLANTA	
  TRANSFORMATION	
  SCENARIO

FAMILY PATHWAYS

GLOBAL BUDGETING

EXPAND INSURANCE
INNOVATION FUNDS

CARE COORDINATION

HEALTHY LIFESTYLES

CAPTURE AND REINVEST
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Social	
  Determinants	
  
of	
  Health
the	
  understanding	
  that	
  social	
  
conditions	
  can	
  impact	
  health	
  more	
  
than	
  any	
  other	
  factor.

Sources:
a. County	
  Health	
  Rankings	
  and	
  Roadmaps	
  Population	
  Health	
  Model

How	
  Does	
  ARCHI	
  Work?
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Collective	
  Impact
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Collective	
  Impact
• Common	
  Agenda
• Shared	
  Measurement
• Continuous	
  Communication
• Backbone	
  Organization
• Mutually	
  Re-‐enforcing	
  Activities

ARCHI PARTNERS
Alliant GMCF
American Cancer Society
American Diabetes Association
Arthur M. Blank Family Foundation
Atlanta Community Food Bank
Atlanta Community Health Interfaith Partners
Atlanta Housing Authority
Atlanta Humane Society
Atlanta Neighborhood Development Partnership (ANDP)
Atlanta Regional Commission
Atlanta Volunteer Lawyers Foundation
BlueFlowers.org
Carter Center
Charitable Connections
ChildKind
Children’s Healthcare of Atlanta
CHRIS Kids, Inc.
Clayton State University, School of Nursing
Club E. Atlanta
Common Market Georgia
Community Foundation for Greater Atlanta, Inc.
Community Health interfaith Partners
Community of College Park
Concerned Black Clergy
DeKalb County Board of Health
DeKalb County Government
Diabetes Community Action Coalition, Inc.
Emory Fuqua Center for Late Life Depression

Emory Healthcare
Emory University – Urban Health Program
Enterprise Community Partners
Families First, Inc.
Friends of Refugees
Fulton County Government
Georgia Alliance for Health Literacy
Georgia Center for Nonprofits
Georgia Department of Public Health
Georgia Global Health Alliance
Georgia Health Policy Center
Georgia Institute of Technology
Georgia Primary Care Association
Georgia State University
Georgia Watch
Get Georgia Reading
Global Dialogues
Grady Health System
Health Equity Advocacy & Resource Center
Health Promotion Action Coalition, Inc
Hillside
Historic Westside Gardens Atl, Inc
I Can Be The Change
Insure Georgia
Jesse Parker Williams Foundation
Jesus Set the Captive Free
Kaiser Permanente of Georgia
Legacy Community Housing Corporation
Live Living International Foundation

Marcus Autism Center
Metro Atlanta Urban Farm
Metropolitan Counseling
Muni Cares, Inc.
Oakhurst Medical Centers
Odyssey Family Counseling Center
One Talent Inc.
Open Hand Atlanta
Partnership for Southern Equity
Perkins & Will
Piedmont Healthcare
Resurgia Health Solutions
Rimidi, Inc
RiteAid Pharmacy
Saint Joseph’s Health System/Mercy Care
Saving Our Sons & Sisters International
Shepherd Center, Inc.
South Fulton Human Services Coalition
Southside Medical Center
TechBridge
TQIntelligence, Inc.
Truly Living Well
United Way of Greater Atlanta
Veterans Empowerment Organization
Visiting Nurse Health System
Voices of Georgia’s Children
Wellcare
Wellstar Health System
West End Medical Center Inc.
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Emerging	
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  from	
  ARCHI:
Sharing	
  the	
  risk	
  and	
  creating	
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  funding	
  for	
  
innovation
Governance-‐ how	
  does	
  Shared	
  Leadership	
  
really	
  work?	
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Advanced Health Law
October 12, 2018
Georgia Rules of Professional Conduct
RULE 1.7 CONFLICT OF INTEREST: GENERAL RULE
a. A lawyer shall not represent or continue to represent a client if there is a
significant risk that the lawyer's own interests or the lawyer's duties to
another client, a former client, or a third person will materially and
adversely affect the representation of the client, except as permitted in (b).
b. If client informed consent is permissible a lawyer may represent a client
notwithstanding a significant risk of material and adverse effect if each
affected client or former client gives informed consent, confirmed in
writing, to the representation after:
1. consultation with the lawyer, pursuant to Rule 1.0(c);
2. having received in writing reasonable and adequate information
about the material risks of and reasonable available alternatives to
the representation, and
3. having been given the opportunity to consult with independent
counsel.
c. Client informed consent is not permissible if the representation:
1. is prohibited by law or these Rules;
2. includes the assertion of a claim by one client against another client
represented by the lawyer in the same or substantially related
proceeding; or
3. involves circumstances rendering it reasonably unlikely that the
lawyer will be able to provide adequate representation to one or
more of the affected clients.
d. Though otherwise subject to the provisions of this Rule, a part-time
prosecutor who engages in the private practice of law may represent a
private client adverse to the state or other political subdivision that the
lawyer represents as a part-time prosecutor, except with regard to matters
for which the part-time prosecutor had or has prosecutorial authority or
responsibility.
The maximum penalty for a violation of this Rule is disbarment.
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Comment
Loyalty to a Client
[1] Loyalty and independent judgment are essential elements in the lawyer's
relationship to a client. If an impermissible conflict of interest exists before
representation is undertaken the representation should be declined. The lawyer
should adopt reasonable procedures, appropriate for the size and type of firm
and practice, to determine in both litigation and non-litigation matters the parties
and issues involved and to determine whether there are actual or potential
conflicts of interest.
[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or
carry out an appropriate course of action for the client because of the lawyer's
other competing responsibilities or interests. The conflict in effect forecloses
alternatives that would otherwise be available to the client. Paragraph (a)
addresses such situations. A possible conflict does not itself preclude the
representation. The critical questions are the likelihood that a conflict will
eventuate and, if it does, whether it will materially interfere with the lawyer's
independent professional judgment in considering alternatives or foreclose
courses of action that reasonably should be pursued on behalf of the client.
Consideration should be given to whether the client wishes to accommodate the
other interest involved.
[3] If an impermissible conflict arises after representation has been undertaken,
the lawyer should withdraw from the representation. See Rule 1.16. Where more
than one client is involved and the lawyer withdraws because a conflict arises
after representation, whether the lawyer may continue to represent any of the
clients is determined by Rule 1.9. As to whether a client-lawyer relationship
exists or, having once been established, is continuing, see Comment 4 to Rule 1.3
and Scope.
[4] As a general proposition, loyalty to a client prohibits undertaking
representation directly adverse to that client without that client's informed
consent. Thus, a lawyer ordinarily may not act as advocate against a person the
lawyer represents in some other matter, even if it is wholly unrelated. Paragraph
(d) states an exception to that general rule. A part-time prosecutor does not
automatically have a conflict of interest in representing a private client who is
adverse to the state or other political subdivision (such as a city or county) that
the lawyer represents as a part-time prosecutor, although it is possible that in a
particular case, the part-time prosecutor could have a conflict of interest under
Georgia Rules of Professional Conduct
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paragraph (a).
Simultaneous representation in unrelated matters of clients whose interests are
only generally adverse, such as competing economic enterprises, does not
require informed consent of the respective clients.
Consultation and Informed Consent
[5] A client may give informed consent to representation notwithstanding a
conflict. However, when a disinterested lawyer would conclude that the client
should not agree to the representation under the circumstances, the lawyer
involved cannot properly ask for such agreement or provide representation on
the basis of the client's informed consent. When more than one client is involved,
the question of conflict must be resolved as to each client. Moreover, there may
be circumstances where it is impossible to make the disclosure necessary to
obtain informed consent. For example, when the lawyer represents different
clients in related matters and one of the clients refuses to give informed consent
to the disclosure necessary to permit the other client to make an informed
decision, the lawyer cannot properly ask the latter to give informed consent. If
informed consent is withdrawn, the lawyer should consult Rule 1.9 and Rule
1.16.
[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the
client, confirmed in writing. Such a writing may consist of a document executed
by the client or one that the lawyer promptly records and transmits to the client
following an oral consent. See Rule 1.0(b). See also Rule 1.0(s) (writing includes
electronic transmission). If it is not feasible to obtain or transmit the writing at
the time the client gives informed consent, then the lawyer must obtain or
transmit it within a reasonable time thereafter. See Rule 1.0(b). The requirement
of a writing does not supplant the need in most cases for the lawyer to talk with
the client, to explain the risks and advantages, if any, of representation burdened
with a conflict of interest, as well as reasonably available alternatives, and to
afford the client a reasonable opportunity to consider the risks and alternatives
and to raise questions and concerns. Rather, the writing is required in order to
impress upon clients the seriousness of the decision the client is being asked to
make and to avoid disputes or ambiguities that might later occur in the absence
of a writing.
Lawyer's Interests
[6] The lawyer's personal or economic interests should not be permitted to have
an adverse effect on representation of a client. See Rules 1.1 and 1.5. If the
Georgia Rules of Professional Conduct
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propriety of a lawyer's own conduct in a transaction is in serious question, it may
be difficult or impossible for the lawyer to give a client objective advice. A
lawyer may not allow related business interests to affect representation, for
example, by referring clients to an enterprise in which the lawyer has an
undisclosed interest.
Conflicts in Litigation
[7] Paragraph (c)(2) prohibits representation of opposing parties in the same or a
similar proceeding including simultaneous representation of parties whose
interests may conflict, such as co-plaintiffs or co-defendants. An impermissible
conflict may exist by reason of substantial discrepancy in the parties' testimony,
incompatibility in positions in relation to an opposing party or the fact that there
are substantially different possibilities of settlement of the claims or liabilities in
question. Such conflicts can arise in criminal cases as well as civil. The potential
for conflict of interest in representing multiple defendants in a criminal case is so
grave that ordinarily a lawyer should decline to represent more than one
codefendant. On the other hand, common representation of persons having
similar interests is proper if the risk of adverse effect is minimal, the
requirements of paragraph (b) are met, and consent is not prohibited by
paragraph (c).
[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer
represents in some other matter, even if the other matter is wholly unrelated.
However, there are circumstances in which a lawyer may act as advocate against
a client. For example, a lawyer representing an enterprise with diverse
operations may accept employment as an advocate against the enterprise in an
unrelated matter if doing so will not adversely affect the lawyer's relationship
with the enterprise or conduct of the suit and if both clients give informed
consent as required by paragraph (b). By the same token, government lawyers in
some circumstances may represent government employees in proceedings in
which a government entity is the opposing party. The propriety of concurrent
representation can depend on the nature of the litigation. For example, a suit
charging fraud entails conflict to a degree not involved in a suit for a declaratory
judgment concerning statutory interpretation.
[9] A lawyer may represent parties having antagonistic positions on a legal
question that has arisen in different cases, unless representation of either client
would be adversely affected. Thus, it is ordinarily not improper to assert such
positions in cases while they are pending in different trial courts, but it may be
improper to do so should one or more of the cases reach the appellate court.
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Interest of Person Paying for a Lawyer's Service
[10] A lawyer may be paid from a source other than the client, if the client is
informed of that fact and gives informed consent and the arrangement does not
compromise the lawyer's duty of loyalty to the client. See Rule 1.8(f). For
example, when an insurer and its insured have conflicting interests in a matter
arising from a liability insurance agreement, and the insurer is required to
provide special counsel for the insured, the arrangement should assure the
special counsel's professional independence. So also, when a corporation and its
directors or employees are involved in a controversy in which they have
conflicting interests, the corporation may provide funds for separate legal
representation of the directors or employees, if the clients give informed consent
and the arrangement ensures the lawyer's professional independence.
Non-litigation Conflicts
[11] Conflicts of interest in contexts other than litigation sometimes may be
difficult to assess. Relevant factors in determining whether there is potential for
material and adverse effect include the duration and extent of the lawyer's
relationship with the client or clients involved, the functions being performed by
the lawyer, the likelihood that actual conflict will arise and the likely prejudice to
the client from the conflict if it does arise.
[12] In a negotiation common representation is permissible where the clients are
generally aligned in interest even though there is some difference of interest
among them.
[13] Conflict questions may also arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several family
members, such as husband and wife, and, depending upon the circumstances, a
conflict of interest may arise. In estate administration the identity of the client
may be unclear under the law of a particular jurisdiction. Under one view, the
client is the fiduciary; under another view the client is the estate or trust,
including its beneficiaries. The lawyer should make clear the relationship to the
parties involved.
[14] A lawyer for a corporation or other organization who is also a member of its
board of directors should determine whether the responsibilities of the two roles
may conflict. The lawyer may be called on to advise the corporation in matters
involving actions of the directors. Consideration should be given to the
frequency with which such situations may arise, the potential intensity of the
conflict, the effect of the lawyer's resignation from the board and the possibility
Georgia Rules of Professional Conduct
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of the corporation's obtaining legal advice from another lawyer in such
situations. If there is material risk that the dual role will compromise the lawyer's
independence of professional judgment, the lawyer should not serve as a
director.
Conflict Charged by an Opposing Party
[15] Resolving questions of conflict of interest is primarily the responsibility of
the lawyer undertaking the representation. In litigation, a court may raise the
question when there is reason to infer that the lawyer has neglected the
responsibility. In a criminal case, inquiry by the court is generally required when
a lawyer represents multiple defendants. Where the conflict is such as clearly to
call into question the fair or efficient administration of justice, opposing counsel
may properly raise the question. Such an objection should be viewed with
caution, however, for it can be misused as a technique of harassment. See Scope.
[16] For the purposes of 1.7 (d), part-time prosecutors include but are not limited
to part-time solicitors-general, part-time assistant solicitors-general, part-time
probate court prosecutors, part-time magistrate court prosecutors, part-time
municipal court prosecutors, special assistant attorneys general, part-time
juvenile court prosecutors and prosecutors pro tem.
[17] Pragmatic considerations require that the rules treat a lawyer serving as a
part-time prosecutor differently. See Thompson v. State, 254 Ga. 393, 396-397
(1985).
Special Considerations in Common Representation
[18] As to the duty of confidentiality, continued common representation will
almost certainly be inadequate if one client asks the lawyer not to disclose to the
other client information relevant to the common representation. This is so
because the lawyer has an equal duty of loyalty to each client, and each client has
the right to be informed of anything bearing on the representation that might
affect that client's interests and the right to expect that the lawyer will use that
information to that client's benefit. See Rule 1.4. The lawyer should, at the outset
of the common representation and as part of the process of obtaining each
client's informed consent, advise each client that information will be shared and
that the lawyer will have to withdraw if one client decides that some matter
material to the representation should be kept from the other. In limited
circumstances, it may be appropriate for the lawyer to proceed with the
representation when the clients have agreed, after being properly informed, that
the lawyer will keep certain information confidential. For example, the lawyer
Georgia Rules of Professional Conduct
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may reasonably conclude that failure to disclose one client's trade secrets to
another client will not adversely affect representation involving a joint venture
between the clients and agree to keep that information confidential with the
informed consent of both clients.
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RULE 1.13 ORGANIZATION AS CLIENT
a. A lawyer employed or retained by an organization represents the
organization acting through its duly authorized constituents.
b. If a lawyer for an organization knows that an officer, employee or other
person associated with the organization is engaged in action, intends to
act or refuses to act in a matter related to the representation that is a
violation of a legal obligation to the organization, or a violation of law
that reasonably might be imputed to the organization, and that is likely
to result in substantial injury to the organization, then the lawyer shall
proceed as is reasonably necessary in the best interest of the organization.
Unless the lawyer reasonably believes that it is not necessary in the best
interest of the organization to do so, the lawyer shall refer the matter to
higher authority in the organization, including, if warranted by the
circumstances, to the highest authority that can act on behalf of the
organization as determined by applicable law.
c. Except as provided in paragraph (d), if
1. despite the lawyer's efforts in accordance with paragraph (b) the
highest authority that can act on behalf of the organization insists
upon or fails to address in a timely and appropriate manner an
action, or a refusal to act, that is clearly a violation of law, and
2. the lawyer reasonably believes that the violation is reasonably
certain to result in substantial injury to the organization, then the
lawyer may reveal information relating to the representation
whether or not Rule 1.6 permits such disclosure, but only if and to
the extent the lawyer reasonably believes necessary to prevent
substantial injury to the organization.
d. Paragraph (c) shall not apply with respect to information relating to a
lawyer's representation of an organization to investigate an alleged
violation of law, or to defend the organization or an officer, employee or
other constituent associated with the organization against a claim arising
out of an alleged violation of law.
e. A lawyer who reasonably believes that he or she has been discharged
because of the lawyer's actions taken pursuant to paragraphs (b) or (c), or
who withdraws under circumstances that require or permit the lawyer to
take action under either of those paragraphs, shall proceed as the lawyer
reasonably believes necessary to assure that the organization's highest
authority is informed of the lawyer's discharge or withdrawal.
f. In dealing with an organization's directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain the identity of
the client when the lawyer knows or reasonably should know that the
Georgia Rules of Professional Conduct
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organization's interests are adverse to those of the constituents with
whom the lawyer is dealing.
g. A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other constituents,
subject to the provisions of Rule 1.7. If the organization's consent to the
dual representation is required by Rule 1.7, the consent shall be given by
an appropriate official of the organization other than the individual who
is to be represented, or by the shareholders.
The maximum penalty for a violation of this Rule is a public reprimand.
Comment
The Organization as the Client
[1] An organizational client is a legal entity, but it cannot act except through its
officers, directors, employees, shareholders and other constituents. Officers,
directors, employees and shareholders are the constituents of the corporate
organizational client. The duties defined in this Comment apply equally to
unincorporated associations. "Other constituents" as used in this Comment
means the positions equivalent to officers, directors, employees and shareholders
held by persons acting for organizational clients that are not corporations.
[2] When one of the constituents of an organizational client communicates with
the organization's lawyer in that person's organizational capacity, the
communication is protected by Rule 1.6. Thus, by way of example, if an
organizational client requests its lawyer to investigate allegations of wrongdoing,
interviews made in the course of that investigation between the lawyer and the
client's employees or other constituents are covered by Rule 1.6. This does not
mean, however, that constituents of an organizational client are the clients of the
lawyer. The lawyer may not disclose to such constituent’s information relating to
the representation except for disclosures explicitly or impliedly authorized by the
organizational client in order to carry out the representation or as otherwise
permitted by Rule 1.6.
[3] When constituents of the organization make decisions for it, the decisions
ordinarily must be accepted by the lawyer even if their utility or prudence is
doubtful. Decisions concerning policy and operations, including ones entailing
serious risk, are not as such in the lawyer's province. Paragraph (b) makes clear,
however, that when the lawyer knows that the organization is likely to be
substantially injured by action of an officer or other constituent that violates a
legal obligation to the organization or is in violation of law that might be
imputed to the organization, the lawyer must proceed as is reasonably necessary
Georgia Rules of Professional Conduct
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in the best interest of the organization. As defined in Rule 1.0(i), knowledge can
be inferred from circumstances, and a lawyer cannot ignore the obvious.
[4] In determining how to proceed under paragraph (b), the lawyer should give
due consideration to the seriousness of the violation and its consequences, the
responsibility in the organization and the apparent motivation of the person
involved, the policies of the organization concerning such matters, and any other
relevant consideration. Ordinarily, referral to a higher authority would be
necessary. In some circumstances, however, it may be appropriate for the lawyer
to ask the constituent to reconsider the matter; for example, if the circumstances
involve a constituent's innocent misunderstanding of law and subsequent
acceptance of the lawyer's advice, the lawyer may reasonably conclude that the
best interest of the organization does not require that the matter be referred to
higher authority. If a constituent persists in conduct contrary to the lawyer's
advice, it will be necessary for the lawyer to take steps to have the matter
reviewed by a higher authority in the organization. If the matter is of sufficient
seriousness and importance or urgency to the organization, referral to higher
authority in the organization may be necessary even if the lawyer has not
communicated with the constituent. Any measures taken should, to the extent
practicable, minimize the risk of revealing information relating to the
representation to persons outside the organization. Even in circumstances where
a lawyer is not obligated by Rule 1.13 to proceed, a lawyer may bring to the
attention of an organizational client, including its highest authority, matters that
the lawyer reasonably believes to be of sufficient importance to warrant doing so
in the best interest of the organization.
[5] Paragraph (b) also makes clear that when it is reasonably necessary to enable
the organization to address the matter in a timely and appropriate manner, the
lawyer must refer the matter to higher authority, including, if warranted by the
circumstances, the highest authority that can act on behalf of the organization
under applicable law. The organization's highest authority to whom a matter
may be referred ordinarily will be the board of directors or similar governing
body. However, applicable law may prescribe that under certain conditions the
highest authority reposes elsewhere, for example, in the independent directors of
a corporation.
Relation to Other Rules
[6] The authority and responsibility provided in this Rule are concurrent with the
authority and responsibility provided in other Rules. In particular, this Rule does
not limit or expand the lawyer's responsibility under Rules 1.8, 1.16, 3.3 or 4.1.
Paragraph (c) of this Rule supplements Rule 1.6(b) by providing an additional
basis upon which the lawyer may reveal information relating to the
Georgia Rules of Professional Conduct
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representation, but does not modify, restrict, or limit the provisions of Rule
1.6(b)(1). Under paragraph (c) the lawyer may reveal such information only
when the organization's highest authority insists upon or fails to address
threatened or ongoing action that is clearly a violation of law, and then only to
the extent the lawyer reasonably believes necessary to prevent reasonably certain
substantial injury to the organization. It is not necessary that the lawyer's
services be used in furtherance of the violation, but it is required that the matter
be related to the lawyers' representation of the organization. In such
circumstances Rule 1.2(d) may also be applicable, in which event, withdrawal
from the representation under Rule 1.16(a)(1) may be required.
[7] Paragraph (d) makes clear that the authority of a lawyer to disclose
information relating to a representation in circumstances described in paragraph
(c) does not apply with respect to information relating to a lawyer's engagement
by an organization to investigate an alleged violation of law or to defend the
organization or an officer, employee or other person associated with the
organization against a claim arising out of an alleged violation of law. This is
necessary in order to enable organizational clients to enjoy the full benefits of
legal counsel in conducting an investigation or defending against a claim.
[8] A lawyer who reasonably believes that he or she has been discharged because
of the lawyer's actions taken pursuant to paragraph (b) or (c), or who withdraws
in circumstances that require or permit the lawyer to take action under either of
these paragraphs, must proceed as the lawyer reasonably believes necessary to
assure that the organization's highest authority is informed of the lawyer's
discharge or withdrawal.
Governmental Organization
[9] The duty defined in this Rule applies to governmental organizations.
Defining precisely the identity of the client and prescribing the resulting
obligations of such lawyers may be more difficult in the government context and
is a matter beyond the scope of these Rules. See Scope [16]. Although in some
circumstances the client may be a specific agency, it may also be a branch of
government, such as the executive branch, or the government as a whole. For
example, if the action or failure to act involves the head of a bureau, either the
department of which the bureau is a part or the relevant branch of government
may be the client for purposes of this Rule. Moreover, in a matter involving the
conduct of government officials, a government lawyer may have authority under
applicable law to question such conduct more extensively than that of a lawyer
for a private organization in similar circumstances. Thus, when the client is
governmental organization, a different balance may be appropriate between
maintaining confidentiality and assuring that the wrongful act is prevented or
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rectified, for public business in involved. In addition, duties of lawyers
employed by the government or lawyers in military service may be defined by
statutes and regulation. This Rule does not limit that authority. See Scope [16].
Clarifying the Lawyer's Role
[10] There are times when the organization's interest may be or become
adverse to those of one or more of its constituents. In such circumstances the
lawyer should advise any constituent, whose interest the lawyer finds adverse
to that of the organization of the conflict or potential conflict of interest, that
the lawyer cannot represent such constituent, and that such person may wish to
obtain independent representation. Care must be taken to assure that the
individual understands that, when there is such adversity of interest, the
lawyer for the organization cannot provide legal representation for that
constituent individual, and that discussions between the lawyer for the
organization and the individual may not be privileged.
[11] Whether such a warning should be given by the lawyer for the organization
to any constituent individual may turn on the facts of each case.
Dual Representation
[12] Paragraph (e) recognizes that a lawyer for an organization may also
represent a principal officer or major shareholder.
Derivative Actions
[13] Under generally prevailing law, the shareholders or members of a
corporation may bring suit to compel the directors to perform their legal
obligations in the supervision of the organization. Members of unincorporated
associations have essentially the same right. Such an action may be brought
nominally by the organization, but usually is, in fact, a legal controversy over
management of the organization.
[14] The question can arise whether counsel for the organization may defend
such an action. The proposition that the organization is the lawyer's client does
not alone resolve the issue. Most derivative actions are a normal incident of an
organization's affairs, to be defended by the organization's lawyer like any other
suit. However, if the claim involves serious charges of wrongdoing by those in
control of the organization, a conflict may arise between the lawyer's duty to the
organization and the lawyer's relationship with the board. In those
circumstances, Rule 1.7 governs who should represent the directors and the
organization.
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355,000

0

355,000

2,537,675

88,750

0

88,750

1989

19

16

350,460

5,099,661

0

5,099,661

5,450,121

50,000

0

50,000

1990

27

11

10,327,500

903,158

0

903,158

11,230,658

119,474

0

119,474

1991

19

12

8,670,735

5,420,000

0

5,420,000

14,090,735

861,401

0

861,401

1992

26

15

9,821,640

2,192,478

0

2,192,478

12,014,118

446,648

0

446,648

1993

22

38

12,523,165

151,760,404

0

151,760,404

164,283,569

22,946,101

0

22,946,101

1994

43

75

381,470,015

6,280,815

240,000

6,520,815

387,990,830

1,113,597

72,000

1,185,597

1995

27

87

96,290,779

84,061,789

1,620,000

85,681,789

181,972,568

14,337,982

465,800

14,803,782

1996

20

177

63,059,873

49,236,698

2,340,000

51,576,698

114,636,572

8,707,168

667,400

9,374,568

1997

48

269

351,440,027

578,987,081

92,500

579,079,581

930,519,608

58,852,605

20,250

58,872,855
47,050,372

1998

35

276

40,107,920

251,824,167

2,526,075

254,350,242

294,458,162

46,863,357

187,015

1999

27

315

38,000,792

406,761,680

1,366,699

408,128,379

446,129,171

45,174,556

317,829

45,492,385

2000

35

212

208,899,015

723,152,746

333,457

723,486,203

932,385,218

115,397,403

87,343

115,484,746

2001

34

178

435,849,179

931,262,922

14,991,554

946,254,475

1,382,103,654

143,904,700

3,735,501

147,640,200

2002

22

194

74,454,427

937,841,186

23,407,571

961,248,757

1,035,703,184

150,280,717

4,008,686

154,289,403

2003

26

215

541,929,810

1,304,920,314

2,880,785

1,307,801,099

1,849,730,909

284,074,368

722,233

284,796,601

2004

28

273

34,816,447

470,335,081

5,775,062

476,110,142

510,926,589

95,920,149

1,625,129

97,545,278

2005

34

270

204,821,548

906,656,836

6,671,593

913,328,429

1,118,149,977

120,989,298

1,900,095

122,889,393

2006

18

216

1,050,520,714

1,227,114,221

16,229,540

1,243,343,761

2,293,864,475

163,167,984

3,921,996

167,089,981

2007

25

199

465,052,993

929,615,846

152,456,640

1,082,072,486

1,547,125,480

156,285,623

2,497,177

158,782,799
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FRAUD STATISTICS - HEALTH AND HUMAN SERVICES 1
October 1, 1986 - September 30, 2017
Civil Division, U.S. Department of Justice

NEW MATTERS 2
FY

NON
QUI
TAM

QUI TAM

SETTLEMENTS AND JUDGMENTS 3

TOTAL

RELATOR SHARE AWARDS 4

QUI TAM

NON
QUI TAM
WHERE U.S.
INTERVENED
OR
OTHERWISE
PURSUED

TOTAL
QUI TAM
WHERE U.S.
DECLINED

TOTAL

AND
NON QUI TAM

WHERE U.S.
INTERVENED
OR
OTHERWISE
PURSUED

WHERE U.S.
DECLINED

TOTAL

2008

60

231

162,972,022

962,461,088

6,852,571

969,313,659

1,132,285,682

185,933,162

1,522,164

187,455,327

2009

34

279

238,061,424

1,368,411,522

30,283,452

1,398,694,974

1,636,756,398

155,440,550

8,669,822

164,110,372

2010

42

385

546,963,732

1,955,805,336

16,366,232

1,972,171,568

2,519,135,301

335,084,132

4,639,804

339,723,936

2011

38

417

178,287,545

2,183,142,674

88,291,393

2,271,434,067

2,449,721,612

446,890,505

24,055,563

470,946,068

2012

25

415

557,273,967

2,504,859,295

37,838,668

2,542,697,964

3,099,971,931

280,962,860

10,598,793

291,561,653

2013

27

504

61,354,329

2,553,768,951

119,260,369

2,673,029,320

2,734,383,649

470,977,353

28,526,451

499,503,804

2014

32

470

88,054,490

2,281,871,362

66,322,326

2,348,193,688

2,436,248,178

384,433,366

10,877,186

395,310,552

2015

26

426

154,748,714

1,491,545,193

472,604,555

1,964,149,748

2,118,898,462

272,895,421

132,218,688

405,114,108

2016

69

503

97,579,302

2,442,433,633

72,945,688

2,515,379,321

2,612,958,623

436,853,321

20,481,847

457,335,168

2017

53

491

32,627,357

2,064,232,084

380,259,107

2,444,491,192

2,477,118,549

250,287,440

32,548,144

282,835,584

960

7,177

6,159,874,424

28,782,313,222

1,521,955,836

30,304,269,058

36,464,143,482

4,649,339,989

294,366,914

4,943,706,903

TOTAL

NOTES:
1. The information reported in this table covers matters in which the Department of Health and Human Services is the primary client agency.
2. ''New Matters'' refers to newly received referrals, investigations, and qui tam actions.
3. Non qui tam settlements and judgments do not include matters delegated to United States Attorneys' offices. The Civil Division maintains no data on such matters.
4. Relator share awards are calculated on the portion of the settlement or judgment attr butable to the relator's claims, which may be less than the total settlement or judgment.
Relator share awards do not include amounts recovered in subsection (h) or other personal claims. See 31 U. S. C. § 3730(h).
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MFCU Statistical Data for FY 2017
Investigations1
State

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
D.C.
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming
Grand Total

Indicted/Charged

Convictions

Abuse/
Abuse/
Abuse/
Total Fraud Neglect Total Fraud Neglect Total Fraud Neglect
59
37
22
15
11
4
14
11
3
107
104
3
24
24
0
8
8
0
185
152
33
76
58
18
40
25
15
178
111
67
15
12
3
21
21
0
1791
1175
616
269
175
94
188
144
44
268
254
14
11
9
2
7
7
0
84
83
1
3
3
0
5
5
0
632
612
20
20
5
15
23
8
15
197
179
18
0
0
0
2
2
0
722
652
70
73
54
19
61
54
7
514
500
14
10
9
1
18
15
3
434
394
40
6
4
2
3
1
2
138
130
8
6
5
1
4
3
1
383
340
43
55
49
6
51
39
12
1394
912
482
41
34
7
23
18
5
354
317
37
65
28
37
57
27
30
195
168
27
16
11
5
8
7
1
136
105
31
19
15
4
19
13
6
485
404
81
71
53
18
68
56
12
102
80
22
16
8
8
12
7
5
362
321
41
28
18
10
8
2
6
534
473
61
10
10
0
5
5
0
437
386
51
30
20
10
24
22
2
335
331
4
73
72
1
47
46
1
636
117
519
46
9
37
53
5
48
178
154
24
9
7
2
9
7
2
74
62
12
3
3
0
6
5
1
98
92
6
8
7
1
5
4
1
437
433
4
15
12
3
15
14
1
65
38
27
7
2
5
4
1
3
436
405
31
15
6
9
13
9
4
220
207
13
7
7
0
3
3
0
760
640
120
111
79
32
118
70
48
365
362
3
3
3
0
17
14
3
1336
894
442
168
121
47
155
123
32
270
207
63
17
7
10
29
19
10
87
82
5
52
50
2
45
41
4
487
462
25
105
103
2
90
84
6
97
82
15
4
2
2
10
6
4
179
130
49
17
12
5
13
9
4
50
46
4
2
1
1
3
0
3
227
205
22
35
26
9
16
8
8
1335
1194
141
108
98
10
137
128
9
8
6
6
2
4
152
120
32
14
71
62
9
5
5
0
7
5
2
408
408
0
42
42
0
41
40
1
294
284
10
4
4
0
5
5
0
154
142
12
10
8
2
5
4
1
238
224
14
1
1
0
1
1
0
33
30
3
1
1
0
6
4
2
18,713 15,302 3,411 1,761 1,311
450
1,528 1,157
371

Recoveries2
Civil Settlements
and Judgments
9
3
12
30
43
30
15
10
12
38
25
10
8
22
20
19
12
15
16
14
33
31
48
12
11
17
12
18
19
14
15
21
74
21
20
16
11
13
9
19
15
24
17
2
15
26
18
15
22
10
961

Total Recoveries
$1,105,394
$179,177
$13,369,938
$2,849,936
$97,582,607
$1,874,894
$13,978,322
$2,506,020
$2,087,750
$95,012,845
$529,713,373
$1,665,861
$1,819,661
$27,819,728
$24,167,626
$4,794,434
$2,461,978
$25,473,342
$16,825,151
$3,171,102
$4,552,786
$10,154,848
$7,171,552
$6,930,719
$9,405,720
$25,613,919
$532,901
$2,091,964
$4,002,526
$738,734
$6,862,005
$1,712,900
$132,095,792
$30,577,963
$25,805,602
$4,140,007
$8,143,439
$13,767,733
$603,040
$13,229,597
$180,720
$18,270,732
$534,055,131
$934,994
$7,264,139
$30,422,785
$2,885,264
$5,769,428
$24,336,396
$614,033
$1,801,326,509

1

Criminal
Recoveries
$280,592
$101,002
$165,906
$1,420,461
$13,171,364
$90,777
$1,717,541
$179,877
$108,000
$12,512,889
$7,879,118
$18,279
$25,893
$4,067,191
$828,027
$167,734
$630,590
$1,268,824
$9,263,298
$95,042
$305,508
$590,660
$901,242
$1,814,657
$9,067,130
$10,995,921
$351,272
$169,417
$390,567
$310
$2,583,205
$8,739
$27,762,148
$18,432,938
$20,879,345
$2,406,044
$3,146,365
$11,612,309
$303,146
$1,405,895
$5,473
$5,640,063
$518,651,546
$153,602
$243,566
$1,273,509
$55,064
$103,075
$19,370
$107,832
$693,372,320

Civil Recoveries
3

Global
$824,802
$33,176
$13,204,032
$612,815
$54,563,107
$1,734,653
$12,012,269
$2,326,144
$1,979,750
$37,385,374
$3,973,967
$1,641,393
$1,793,768
$20,393,365
$5,276,640
$1,647,266
$1,043,167
$3,432,193
$5,834,595
$2,946,001
$2,766,255
$4,120,474
$4,361,844
$1,116,062
$259,652
$11,469,582
$178,171
$887,825
$892,096
$712,364
$4,278,800
$992,624
$61,499,156
$3,212,652
$4,583,900
$1,572,461
$4,997,074
$2,155,424
$272,894
$8,544,963
$173,247
$8,750,717
$6,404,664
$778,074
$134,942
$24,867,683
$2,160,592
$3,197,325
$4,517,026
$503,182
$343,020,200

Other
$0
$45,000
$0
$816,660
$29,848,136
$49,464
$248,512
$0
$0
$45,114,582
$517,860,288
$6,190
$0
$3,359,173
$18,062,960
$2,979,434
$788,220
$20,772,325
$1,727,258
$130,058
$1,481,024
$5,443,714
$1,908,466
$4,000,000
$78,938
$3,148,417
$3,458
$1,034,722
$2,719,864
$26,060
$0
$711,537
$42,834,489
$8,932,373
$342,357
$161,502
$0
$0
$27,000
$3,278,739
$2,000
$3,879,953
$8,998,921
$3,318
$6,885,631
$4,281,593
$669,609
$2,469,029
$19,800,000
$3,019
$764,933,989

Expenditures4
MFCU
$1,256,506
$1,524,624
$3,308,088
$2,233,871
$39,075,823
$2,281,979
$2,257,035
$2,059,328
$2,798,266
$17,456,833
$5,024,484
$1,694,351
$801,512
$7,816,290
$6,529,209
$1,083,915
$1,447,929
$3,509,043
$7,179,440
$906,906
$4,373,661
$5,649,679
$3,725,402
$2,702,822
$3,268,870
$2,351,269
$824,174
$989,888
$2,127,047
$761,237
$3,966,532
$2,681,856
$49,583,121
$6,084,052
$12,111,876
$2,265,247
$2,543,190
$8,293,636
$1,391,749
$1,554,842
$437,121
$4,739,841
$21,751,952
$2,073,403
$1,009,972
$10,960,875
$4,787,022
$1,159,292
$1,481,974
$467,506
$276,364,540

Medicaid
$5,799,830,460
$2,083,665,781
$12,100,681,031
$6,763,173,651
$88,664,592,580
$8,186,563,706
$7,820,846,438
$2,260,921,363
$2,960,762,273
$23,922,618,501
$10,651,082,478
$2,447,902,930
$1,929,225,434
$16,064,148,838
$11,640,235,955
$4,241,347,370
$3,428,196,561
$9,781,447,988
$11,254,127,721
$2,734,525,913
$11,610,123,766
$18,147,855,201
$17,365,499,168
$12,081,776,986
$5,677,039,303
$10,527,739,876
$1,866,570,114
$2,164,504,143
$3,716,635,489
$2,163,399,761
$15,565,737,636
$5,020,119,695
$78,563,137,293
$14,011,600,177
$23,988,555,231
$4,839,553,798
$8,826,395,049
$29,083,711,619
$2,786,350,493
$6,268,421,251
$902,719,239
$9,661,478,672
$37,152,558,007
$2,589,750,289
$1,742,676,601
$9,458,031,224
$12,606,903,927
$4,157,807,522
$8,503,112,507
$648,699,099
$596,434,360,108

Investigations are defined as the total number of open investigations at the end of the fiscal year.
Recoveries are defined as the amount of money that defendants are required to pay as a result of a settlement, judgment, or prefiling settlement in criminal and civil cases and may not reflect actual collections. Recoveries may involve cases that include participation by other Federal and State agencies.
“Global” recoveries derive from civil settlements or judgments involving the U.S. Department of Justice and a group of State MFCUs and are facilitated by the National Association of Medicaid Fraud Control Units.
4
MFCU and Medicaid Expenditures include both State and Federal expenditures.

2

3

Information in this chart was reported to OIG by the 50 State MFCUs, except Medicaid Expenditures. All information is current as of February 8, 2018.

Staff on
Board
9
12
23
21
206
16
11
18
19
158
45
15
8
45
54
8
15
30
67
9
35
41
31
28
36
24
8
10
17
7
30
23
299
49
95
28
15
62
12
15
4
38
164
13
8
91
37
11
13
4
2,037
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MULTI-STAKEHOLDER
OPIOID & SUBSTANCE USE
RESPONSE PLAN
GEORGIA, 2018

(Abbreviated Report)

A STATEWIDE PREVENTION, TREATMENT, AND MITIGATION STRATEGY
TO ADDRESS ILLEGAL AND ILLICIT DRUG USE, AND PRESCRIPTION
DRUG MISUSE, OVERPRESCRIBING, OVERDOSE, DEATH AND SUBSEQUENT
SOCIO-ECONOMIC IMPACT IN GEORGIA THROUGH 2021 .
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Foreword and Acknowledgements
Opioid and Prescription Drug misuse and overdose is a pervasive epidemic that is impacting
families and communities across Georgia. To address this rising concern, a multi-disciplinary
coordinated and collaborative response is necessary and underway.
Georgia’s Multi-Stakeholder Opioid and Substance Use Response Plan is a statewide prevention strategy developed by the Department of Public Health, in partnership with the Office of
the Attorney General, Department of Behavioral Health and Developmental Disabilities,
Department of Community Health, and an array of stakeholders representing federal, state,
and local agencies and/or organizations, and laypersons.
The Department of Public Health would like to acknowledge all of those who have provided
input and support during the development of this statewide plan. A list of strategic planning
stakeholders is provided in this document. With the astounding amount of stakeholder
participation and interest in the opioid strategic planning effort received, we send our sincere
apologies to any individual and/or agency whose name has not been included. We truly
appreciate the work and dedication you all have contributed, and we look forward to continued
collaboration as Georgians stand in a unified front to address the opioid epidemic in our
peach state.
The Department of Public Health would also like to acknowledge contributors to the plan who
took time to write pertinent sections of this document: Bianca Anderson, Lawrence Bryant,
Katherine Cooper, Monica Fadanelli, Zain Farooqui, Nyla Flowers, and Vlad Schorstein. Also,
a special Thank You goes out to Bruce Jeffries and Sheila Pierce for their leadership, and for
helping oversee the development of this “mature” product.
The Department of Public Health recognizes our partnering agencies, the Office of the Attorney
General, Department of Behavioral Health and Developmental Disabilities, and Department
of Community Health, for their endless assistance and support during our strategic planning
efforts. We would also like to thank and recognize the Association of State and Territorial
Health Officials (ASTHO), Brandeis University, and Centers for Disease Control and Prevention
(CDC) for providing technical assistance and being present during our statewide strategic
planning efforts. To the Georgia Health Policy Center (GHPC) and Emory University’s Injury
Prevention Research Center (IPRCE), the Department of Public Health extends its deepest
gratitude for the oversight and assistance provided during the development of this plan.
Lastly, we would like to acknowledge the Tennessee Department of Health’s Opioid Epidemic
Response team for participating in Georgia’s strategic planning meeting, sharing lessons
learned during development of Tennessee’s prevention plan, and ensuring Georgia that we
are working in the right direction and that our work is not in vain.
Georgia’s Multi-Stakeholder Opioid and Substance Use Response Plan is comprehensive
and multi-year in scope and nature. However, this plan is just the starting point in Georgia’s
successful response to the opioid epidemic, and is a forever evolving and living document.
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Letter of Support or Endorsement
Agency: Governor’s Office
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Letter of Support or Endorsement
Agency: Office of the Attorney General
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Letter of Support or Endorsement
Agency: Dept. of Behavioral Health and Development Disabilities
(DBHDD)
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Letter of Support or Endorsement
Agency: Dept. of Community Health (DCH)
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Letter of Support or Endorsement
Agency: Dept. of Public Health (DPH)
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INTRODUCTION TO
THE OPIOID EPIDEMIC
A brief examination of national & local trends.
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In the late

1990s, prescribers began to heavily prescribe

prescription opioid pain relievers, as pharmaceutical
companies assured them that their patients would

not become

addicted (“Opioid Overdose,” 2018). Today, the United States
is devastated by the opioid epidemic, with an estimated
1.9 million people meeting the Diagnostic and Statistical Manual
for Mental Disorders, 4th Edition (DSM-IV) criteria for substance

(i.e. opioid) misuse and dependence, and with more than 100
Americans succumbing to an opioid overdose each day (Compton,
Boyle & Wargo, 2015; “Understanding,” 2017). In October of 2017,
President Donald Trump, declared

the opioid epidemic a

national public health emergency, a crisis requiring a
multi-disciplinary response and the mobilization of resources and
manpower (Johnson & Wagner, 2017).
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According to the Centers for Disease Control and Prevention (CDC)
(2017), most overdose deaths, or 66%, come
To date, more

from opioids.

than 600,000 Americans have died due to

opioid-related overdoses nationwide, and by 2020, this
number is expected to surpass

750,000 (Gostin, Hodge, & Noe,

2017). Locally, this problem has devastated

Georgians, threat-

ening the health and well-being of many residents throughout the state.
According to the Georgia Department of Public Health (DPH) preliminary
Opioid Overdose Surveillance Report (2018), from

2010 to 2017,

the total number of opioid-related overdose deaths

increased by

245% (See Figure 1), and starting in 2013, illegal opioids such as
heroin and fentanyl catapulted the increase in opioid-related
overdose deaths to unprecedented

levels.
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In 2017, there were 1,620

drug overdose deaths in Georgia,

of which 1,043 were attributed to an opioid. Also in 2017, opioid
overdose death rates increased from 4.3

to 10.1 per 100,000

people (“Opioid,” 2018). In addition to an increase in the number of
opioid-related deaths from 2016 to 2017, 928

deaths to 1,043

deaths respectively, Georgia also experienced a 17% increase
in heroin-involved overdose deaths, and an approximately
53% increase in fentanyl-involved overdose deaths
(“Opioid,” 2018). From 2016 to 2017, hospitalizations for opioid
and heroin-related overdoses decreased by 29.6% and 12.7%
respectively (“Opioid,” 2018). Opioid and heroin-related emergency

department (ED) visits, however, increased by 9.6%
and 33.2% (“Opioid,” 2018).
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In 2017, persons aged

25 to 34 visited the (ED) and/or died from

opioid-involved overdose more often than any other age group. Males

were 1.7 times more likely to die from opioid-related overdose
than females (“Opioid,” 2018). Whites were 4.1 times more
likely to die from an opioid-related overdose, 2.5 times more likely
to visit an ED for an opioid-related overdose, and 4.6 times more likely
to visit an ED for a heroin-involved overdose than Blacks (“Opioid,” 2018).
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PREVENTION EDUCATION WORK
GROUP RECOMMENDATIONS
Co-Leads: John Bringuel & Travis Fretwell • DPH Support: Connie Smith-Lindsey
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GOAL 1: Secure substance misuse prevention funding and other resources needed in Georgia.*
OBJECTIVE
1.1: By September 2018,
establish a Prevention Funding
and Resource Committee
which will be responsible for
identifying substance misuse
prevention funds and other
resources.

TIMEFRAME
July 2018 –
September
2018

ACTION STEPS
1. Establish criteria and/or
a process for identifying
organizations and/or
individuals to serve on
the committee.

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

Prevention
Education Work
Group

Department of
Public Health
(DPH)
Department of
Behavioral Health
and Developmental Disabilities
(DBHDD)

2. Identify organizations
and/or individuals to serve
on the committee based
on criteria.

Centers for
Disease Control
and Prevention
(CDC)

3. Develop letters of agreement
among entities in the
committee.

State leadership
(i.e. senators)

MEASURES OF
SUCCESS
• 7 or 9 individuals
agree to serve on
committee by
September 2018
• Multiple agencies
included in the
committee
• Diversity of expertise
among members
• 7 or 9 executed letters of agreement
by the committee
members by
September 2018

Local
organization

1.2: Starting September 2018,
begin identifying substance
misuse funding sources, especially opioid related funding
(i.e., CDC, SAMHSA grants,
CARA opioid prevention funding,
legislative funding, as well as
restoration of state prevention funding) to implement
substance misuse prevention
interventions for universal,
selective and indicated
populations.

September
2018 –
Ongoing

1. Identify methods for seeking
out funding for universal,
selective and indicated
substance abuse prevention
and other resources
(i.e. tax-based, etc.).
2. Identify the roles, tasks and
timeframes of the committee
members in finding funding
methods.
3. Identify major public and
private (including foundations) funders of substance
misuse prevention.

Prevention
Funding and
Resource
Committee

Prevention
Education Work
Group

• Directory of relevant
funding sources
developed starting
September 2018
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OBJECTIVE

TIMEFRAME

ACTION STEPS

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

Prevention
Funding and
Resource
Committee

Prevention
Funding and
Resource
Committee

• Identify 10 matching
RFP’s annually (see
1.5 for submission)

Prevention
Funding and
Resource
Committee
Partners from
private sector

Senators and
representatives
(champions)

• Funding is included
in Governor’s budget
by March 2019

Prevention
Funding and
Resource
Committee

Prevention
Funding
and Resource
Committee,
Grant Applicants

• At least 4 funding
and other resources
secured annually

MEASURES OF
SUCCESS

4. Develop and distribute a
survey to partners to identify what funding and
resources are available.
5. Compile a comprehensive
list of potential funding and
resources.
1.3: Starting October 2018,
begin developing a process for
the submission of proposals
by partnering applicants.

September
2018 –
Ongoing

1 . Identify matching Request
for Proposals (RFPs).
2. Decide who should be the
applicant and subcontrac
tors for each RFP chosen by
the committee to respond.
3. Applicants work on RFPs or
grant proposals.
4. Committee submits letters
of support to the applicants.

1.4: By March 2019, seek to
obtain legislative funding
including the restoration of
state prevention funding lost
in prior years.

July 2018 –
March 2019

1.5: Apply for and secure
funding and other resources
for universal, selected and
indicated prevention.

Contingent
upon data
on available
funding and
resources

1 . Identify the amount of
funding lost in 2009.
2. Identify potential senators
and representatives as
champions to get funding
included in the Governor’s
budget.
1 . Identify the agency responsible for the management
and tracking of the funding.
2. Determine which grant
proposals to write based on
urgent needs (i.e. from
needs assessment).
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OBJECTIVE

TIMEFRAME

ACTION STEPS

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

3. Write grant proposals.
4. Submit grant proposals
and/or Request for
Proposals (RFPs).
1.6: Distribute funding and
other resources once funding
is secured.

Contingent
upon the funding
and resources
that are secured

1 . Secured funding awarded
to applicant and subcon
tractors identified in
Objective 3.
2. Track how the funding is
spent by applicant.

Prevention
Funding and
Resource
Committee

Funding and
Resource
Award Entity

• During each year of
funding, identify the
activities established,
by the applicant,
using the awarded
funds
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GOAL 2: Using education and awareness best practices, educate patients, their families, and the
health care industry on substance misuse, prevention, and the opioid epidemic.*
OBJECTIVE
2.1: By September 2018,
identify a Communication and
Education Plan Committee
to determine best practices
for patients, providers, and
dispensers across Georgia.

TIMEFRAME
July 2018 –
September
2018

ACTION STEPS
1. Establish criteria and/or
a process for identifying
organizations and/or
individuals to serve on
the committee.

POTENTIAL
RESPONSIBLE
AGENCIES
Prevention
Education Work
Group

2. Identify organizations and/or
individuals to serve on the
committee.
3. Identify best practices
already being done, and
assess the effectiveness
of the best practices.
4. Develop and distribute
surveys to patients, prescribers and dispensers
to identify their educational
needs and knowledge of
opioids.

2.2: By January 2019, implement best practices, identified
by the committee, to educate
patients and their families
about dangers of opioids.

September
2018 –
January 2019

1. Identify the educational
needs of patients about:
a. Self-advocacy
b. Type of medication being
prescribed
c. Risk of opioids
d. Safe storage and disposal
e. Benefits of counseling
when necessary to address
substance misuse and
dependence
f. Benefits of alternatives to
opioids when needed
g. Naloxone
h. 9-1-1 Amnesty Law

Communication
and Education
Plan Committee

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Medical Association
(MAG), Pharmacy
Association, Southeast Addiction
Technology Transfer
Center (SATTC),
Composite Medical
Board, Board of
Pharmacy, Board
of Dentistry, Board
of Nursing, Boards
of Health, Other
Provider Licensing
Boards, Local
Pharmacies,
Medical Societies

• 7 or 9 individuals
agree to serve on
committee by
September 2018

Medical Association
(MAG), Southeast
Addiction Technology Transfer Center
(SATTC), Davis
Direction Foundation, Alliant Quality,
Centers for Disease
Control and Prevention (CDC), United
Advanced Practice
Registered Nurses
of Georgia, Georgia
Nurses Association,
Georgia Association

• At least 4 educational
materials targeting
patients and their
families disseminated
by January 2019

• Multiple agencies
included in the
committee
• At least 3 best
practices identified
by September 2018
• Surveys created
and distributed to
patients, their fam
ilies, and the health
care providers by
September 2018
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OBJECTIVE

TIMEFRAME

ACTION STEPS

POTENTIAL
RESPONSIBLE
AGENCIES

3. Identify methods for disseminating the educational
information.
4. Disseminate material.

September
2018 –
Ongoing

1. Identify existing and/or
develop mandatory opioid
and substance misuserelated CMEs for providers
(online & in-person):
a.
b.
c.
d.
e.
f.
g.

Physicians (MD, DO)
Dentists (DMD, DDS)
Podiatrists (DPM)
Veterinarians (DVM, VMD)
Nurses
Mid-level Practitioners
Prehospital Health Care
Professionals (EMTs,
Advanced EMTs,
Paramedics)
h. Those involved with
hospice care, home
health, nursing homes, etc.
i. Drug Treatment
Professsionals

2. Disseminate information
about the CMEs to the
licensing boards.
3. Where possible, track the
completion of the developed
CMEs.

MEASURES OF
SUCCESS

of Physician Assistants, Health
Insurance Providers,
Medical Societies,
Provider Licensing
Boards, Georgia
Alliance for Health
Literacy

2. Identify existing and/or
develop educational material
for dissemination.

2.3: By January 2019, implement best practices, identified
by the committee, to educate
healthcare providers on safe
opioid prescribing.

PARTNERS TO
ENGAGE

Communication
and Education
Plan Committee,
Department of
Public Health
(DPH),
Composite
Medical Board

Medical Association
of Georgia (MAG),
Georgia Hospital
Association (GHA),
Board of Pharmacy,
Centers for Disease
Control and
Prevention (CDC),
Southeast
Addiction Technology Transfer Center
(SATTC), United
Advanced Practice
Registered Nurses
of Georgia, Georgia
Association of Physician Assistants,
Board of Dentistry,
Board of Nursing,
Board of Veterinary
Medicine, Other
Provider Licensing
Boards, University
System of Georgia,
University of Georgia
College of Pharmacy,
Medical Societies,
Georgia Alliance for
Health Literacy

• At least 4 educational
materials targeting
healthcare providers
disseminated by
January 2019
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OBJECTIVE
2.4: By January 2019, implement best practices, identified
by the committee, to educate
dispensers on safe and proper
opioid dispensing.

TIMEFRAME
September
2018 –
January 2019

ACTION STEPS
1. Conduct a survey of
dispensers to identify their
educational needs and their
knowledge on opioids.
2. Identify existing and/or
develop mandatory opioid
and substance misuserelated CMEs for dispenser
(online & in-person).

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

Communication
and Education
Plan Committee,
Board of Pharmacy
Department of
Public Health
(DPH)

Pharmacy Association, University
System of Georgia,
University of Georgia
College of Pharmacy,
Georgia Alliance for
Health Literacy

• At least 4 educational
materials targeting
dispensers disseminated by January 2019

Communication
and Education
Plan Committee,
Provider Licensing
Boards, University
System of Georgia

Composite Medical
Board, Universities,
Medical Schools,
Medical Societies,
Medical Association
of Georgia (MAG),
State Legislation,
Georgia Alliance for
Health Literacy

• 1 curriculum for
students in health
professional programs
and medical schools
developed and/or
identified by January
2019

MEASURES OF
SUCCESS

3. Disseminate information
about the CMEs to the
licensing board.
4. Where possible, track the
completion of the developed
CMEs.
2.5: By January 2019, implement best practices, identified
by the committee, to educate
students in health professional
programs and medical schools
about safe opioid prescriptions.

September
2018 –
January 2019

1. Identify existing curriculum
for professional students.
2. Develop the standardized
and generalized curriculum).
3. Identify a sponsor (i.e.
physician) to support a
Resolution for adopting
the program.
4. Begin the Resolution
process.

• Resolution for
adopting the curriculum documented,
moved through
committee and
presented for final
vote (i.e. by MAGs
House of Delegates)
(timeframe TBD)
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GOAL 3: Increase statewide public awareness on substance misuse, prevention and the opioid epidemic.*
OBJECTIVE
3.1: By September 2018,
write a draft of a 3-year
Communication & Education
Plan to address substance
misuse, prevention and the
opioid epidemic.

3.2: Implement the Communication & Education Plan.

TIMEFRAME
July 2018 –
September
2018

ACTION STEPS
1. Identify existing data
sources that will support
and guide the development
of the Communication &
Education Plan.

POTENTIAL
RESPONSIBLE
AGENCIES
Communication
and Education
Plan Committee

2. Utilizing Substance Abuse
and Mental Health Services
Administration’s (SAMHSA)
Communications Process
(https://www.samhsa.gov/
sites/default/files/programs
_campaigns/IECMHC/
communications-resources.
pdf), the Committee will
create a Communication
and Education Plan by
September 30, 2018.

Contigent on
funding and the
development of
the plan in 3.1

1. Where possible, use existing
resources to provide aware
ness and competency-based
education regarding identifying root causes of substance
misuse/dependence and
associated solutions, bolstering protective factors, reducing
risk factors, alternatives to
continued use of opioids, and
the changing of attitudes and
beliefs about the use and role
of opioids in our society.
Target audiences include but
are not limited to:

Communication
and Education
Plan Committee

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Department of
Behavioral Health
and Developmental
Disabilities
(DBHDD;Stop OD
Now), Centers for
Disease Control
and Prevention
(CDC; Rx
Campaign), Office
of the Attorney
General (Dose of
Reality), Georgia
Prevention Project,
Data and Surveillance Work Group

• Draft Communication & Education
Plan developed
and distributed to
potential funders by
September 2018

Department of
Education, Centers
for Disease Control
and Prevention
(CDC), Department
of Behavioral
Health and
Developmetal
Disabilities
(DBHDD),
Department of
Community Health
(DCH), Boards of
Health, Department of Public

• At least 4 communication and education
strategies implemented annually

• Final Communication & Education
Plan developed by
January 2019
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OBJECTIVE

TIMEFRAME

ACTION STEPS

POTENTIAL
RESPONSIBLE
AGENCIES

a. School-aged Youth,
Parents and Caregivers
b. Young Adults
c. Adults
d. Women of Child-Bearing
Age
e. Seniors
f. Veterans and Military
Families
g. Refugee Populations
h. Other Impacted
Populations
(NOTE: Data sources should be
used to target groups into universal,
selective and indicated groups)

2. As a part of all awareness
and competency based
education activity, a preand post-survey will be
administered, where possible,
to gather data in support
of evaluation efforts.
3.3: Evaluate the Communication and Education Plan (i.e.
process, Years 1 through 3)s.

Contingent
upon the
implementation
of the plan

1. Identify and contract with
an evaluator.
2. Evaluator to create a metric
that would measure the
effectiveness of the Year 1
through 3 Communication
and Education Plan.
3. The Evaluator to issue an
End of Year Report with
recommendations for next
steps.

(*) Evaluations will be conducted for all three (3) goals.

Communication
and Education
Plan Committee,

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Health, Georgia
Family Connection
Partnership,
Division of Aging
Services, Local
Organizations,
Department of
Veteran Affairs,
Georgia Board of
Education, Georgia
Public Broadcasting;
Faith-based
Organizations;
Department of
Transportation;
Chambers of
Commerce,
Business Leaders

• At least 4 educational
materials targeting
dispensers disseminated by January 2019

Composite Medical
Board, Universities,
Medical Schools,
Medical Societies,
Medical Association
of Georgia (MAG),
State Legislation,
Georgia Alliance for
Health Literacy

• At least 1 evaluator
identified by end of
Year 3 of Communication & Education plan
• Evaluation completed
by the end of Year 3
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MATERNAL SUBSTANCE USE
WORK GROUP RECOMMENDATIONS
Co-Leads: Diane Durrence & Grace Kang

Chapter 5
24 of 62

GOAL 1: Develop a map of systems and collaborations to help with the delivery of access to data,
resources and services targeting women of child-bearing age.
OBJECTIVE
1.1: By September 2018,
establish a region-specific
map identifying prevention,
treatment and support
services (i.e. mental health,
housing, etc.) throughout
Georgia targeting women of
child- bearing age.

TIMEFRAME
July 2018 –
September
2018

ACTION STEPS
1. Identify agencies and/or
organizations that target
and service women of
child-bearing age and their
children.
2. Develop and distribute a
survey, to identified agencies
and/or organizations, to
identify services provided
and accepted payment
options.
3. Analyze survey results.
4. Develop and disseminate
the map (i.e. via partner
websites, mobile applications, etc.).
5. Consider the development
and distribution of printed
materials (i.e. cards) listing
map resources.).

POTENTIAL
RESPONSIBLE
AGENCIES
Department
of Behavioral
Health and
Developmental
Disabilities
(DBHDD)

PARTNERS TO
ENGAGE
Georgia Family
Connection
Partnership,
Council on
Substance Abuse,
Department of
Public Health
(DPH), Care
Management
Organizations
(CMOs)

MEASURES OF
SUCCESS
• List of community
services developed
by September 2018
• Map developed by
September 2018
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GOAL 2: Using best practices, educate women of child-bearing age, their partners, and their health care providers on
substance misuse, prevention, interventions, treatment, the opioid epidemic, & Neonatal Abstinence Syndrome (NAS).
OBJECTIVE

TIMEFRAME

2.1: By September 2018,
develop a Maternal Substance
Use Education Committee who
will be responsible for the
development of an educational
strategy focused on women
of child-bearing age, their
partners, and their health care
providers.

July 2018 –
September
2018

2.2: By January 2019,
implement best practices
to educate nonpregnant
women of child-bearing age
about the risk of Opioid and/
or Substance Use Disorders
(OUDs/SUDs).

September
2018 –
January 2019

ACTION STEPS
1. Identify volunteers from the
Maternal Substance Use
Work Group to serve on the
committeee.

POTENTIAL
RESPONSIBLE
AGENCIES
Maternal
Substance Use
Work Group

2. Identify partnering agencies
and/or organizations with
existing best practice
educational modules.

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Georgia Family
Connection
Partnership,
Prevention Education Work Group’s
Communication
and Education
Plan Committee

• Committee
established by
September 2018

University System
of Georgia, Girl
or Youth Specific
Organizations
(i.e. Covenant
House), Georgia
Family Connection
Partnership, Local
Health Departments
ments, Division
of Family and
Children’s Services
(DFCS), Georgia
Board of Education
Department of
Public Health
(DPH), Department
of Juvenile Justice
(DJJ), WomenSpecific Advocacy
Organizations

• At least 4 educational
materials targeting
patients and their
families disseminated
by January 2019

• Educational strategy
developed by
September 2018

3. Develop a targeted educational strategy.
1. Identify existing and/or
develop educational material or curriculum for
dissemination.
2. Identify methods and
partnering organizations and
agencies for disseminating
the educational information
or curriculums.
3. Disseminate the educational
information or curriculum.

Maternal
Substance Use
Education
Committee,
Department
of Behavioral
Health and
Developmental
Disabilities
(DBHDD)
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OBJECTIVE
2.3: By January 2019,
implement best practices to
educate pregnant women
about Opioid and/or Substance
Use Disorders (OUDs/SUDs)
and Neonatal Abstinence
Syndrome (NAS).

TIMEFRAME
September
2018 –
January 2019

ACTION STEPS
1. Identify existing and/or
develop educational material
or curriculum for dissemination.
2. Identify methods and
partnering agencies and
/or organizations for
disseminating the educa
tional information or
curriculum.

POTENTIAL
RESPONSIBLE
AGENCIES

September
2018 –
January 2019

1 . Identify existing and/or
develop educational material
or curriculum for dissemination.
2. Identify methods and
partnering agencies and/or
organizations for disseminating the educational
information or curriculum.
3. Disseminate the educational
information or curriculum.

MEASURES OF
SUCCESS

Maternal
Substance
Use Education
Committee,
Department of
Behavioral Health
& Developmental
Disabilities
(DBHDD)

Georgia Family
Connection
Partnership, Local
Health Depart
ments, Division
of Family and
Children’s Services
(DFCS), Department. of Public
Health (DPH),
Department of
Juvenile Justice
(DJJ), Hospitals
and Birthing
Centers, Georgia
Board of Education,
Department
of Justice,
Women-Specific
Advocacy
Organizations

• Curriculum for
pregnant women
developed and
distributed by
January 2019

Maternal
Substance Use
Education
Committee,
Department
of Behavioral
Health and
Developmental
Disabilities
(DBHDD)

Georgia Family
Connection Partnership, Local Health
Departments, Division of Family &
Children’s Services
(DFCS), Department
of Public Health
(DPH) Department
of Juvenile Justice
(DJJ), Hospitals &
Birthing Centers,
Department of
Justice, WomenSpecific Advocacy
Organizations

• Curriculum for the
partners of women
of child-bearing age
developed and
distributed by
January 2019

3. Disseminate the educational
information or curriculum.

2.4: By January 2019,
implement best practices to
educate post-partum women
about the risk of opioid and
substance misuse and relapse,
caring for a baby with Neonatal
Abstinence Syndrome (NAS)
and the availability of treatment and support services.

PARTNERS TO
ENGAGE
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OBJECTIVE
2.5: implement best practices to educate the partners of
women of child-bearing age on
family wellness and support).

TIMEFRAME
September
2018 –
January 2019

ACTION STEPS
1. Identify existing and/or
develop educational material
or curriculum for dissemination.
2. Identify methods and part
nering organizations and
agencies for disseminating
the educational information
or curriculum.

POTENTIAL
RESPONSIBLE
AGENCIES

September
2018 –
January 2019

1 . Identify existing and/or
develop educational material
or curriculum for dissemination.
2. Identify methods and
partnering agencies and/or
organizations for disseminating the educational
information or curriculum.
3. Disseminate the educational
information or curriculum.

MEASURES OF
SUCCESS

Maternal
Substance Use
Education
Committee,
Department of
Behavioral Health
and Developmental Disabilities
(DBHDD)

Georgia Family
Connection Partnership, Local
Health Departments,
Division of Family
and Children’s
Services (DFCS),
Department of
Public Health (DPH),
Department of
Juvenile Justice
(DJJ), Department
of Justice

• Curriculum for the
partners of women
of child-bearing age
developed and
distributed by
January 2019

Maternal
Substance Use
Education
Committee,
Department of
Public Health
(DPH) Regional
Perinatal
Coordinators

Georgia Family
Connection Partnership, Local Health
Departments,
Division of Family
and Children’s
Services (DFCS),
Department of
Behavioral Health
and Developmental Disabilities
(DBHDD), Georgia
Hospital Association (GHA), Medical
Association of
Georgia (MAG),
Provider Licensing
Boards, Pharmacy
Associations,
Hospitals and
Birthing Centers

• Curriculum for
healthcare and
social service
providers of women
of child-bearing age
developed and
distributed by
January 2019

3. Disseminate the educational
information or curriculum.

2.6: By January 2019,
implement best practices
to educate healthcare (i.e.
OBGYNs) and social service
providers about Opioid and/or
Substance Use Disorders
(OUDs/SUDs), and the
development and implementation of Plans of Safe Care
with pregnant women with
Opioidand/or Substance Use
Disorders (OUDs/SUDs).

PARTNERS TO
ENGAGE
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GOAL 3: Expand access to treatment and recovery support services targeting women of child-bearing age.
OBJECTIVE
3.1: By January 2019, promote the use of screenings
by healthcare and social
service providers among
women of child-bearing age.

TIMEFRAME
July 2018 –
January 2019

ACTION STEPS
1. Identify the types of screenings used to identify the level
of treatment.
2. Engage in discussions about
promoting the use of
screenings (i.e. Screening,
Brief Intervention, and
Referral to Treatment or
SBIRT).

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Maternal
Substance Use
Work Group,
Healthcare
Providers

Local Opioid Treatment Programs
(OTPs), Substance
Abuse and Mental
Health Services
Administration
(SAMHSA)

• Types of screenings
used by providers
to determine level of
treatment identified
by January 2019

Maternal
Substance Use
Work Group,
Department
of Behavioral
Health and
Developmental
Disabilities
(DBHDD), Local
Opioid Treatment
Programs (OTPs)

Centers for Disease
Control and
Prevention (CDC),
Substance Abuse
and Mental Health
Services Administration (SAMHSA),
Department of
Public Health
(DPH), Data and
Surveillance Work
Group, Post-Partum
Support International, Georgia Family
Connection Partnership, Health &
Wellness Community Organizations,
Local Health
Departments

• At least 5 opioid
hotspots identified
by November 2018

3. Plan to continue discussions
on screening measures
in 2019.

3.2: By November 2018,
increase access to Opioid
Treatment Programs (OTPs)
in identified opioid hotspots.

July 2018 –
November 2018

1. Identify opioid hotspots in
Georgia and Opioid Treat
ment Programs (OTPs)
located in those areas.
2. Identify the level of treatment
provided by Opioid Treatment
Programs (OTPs) in hotspots.
3. Compile a listing on Opioid
Treatment Programs (OTPs)
in respective areas and
distribute.

• All OTPs within the
hotspots identified
by November 2018
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OBJECTIVE

TIMEFRAME

ACTION STEPS

3.3: By November 2018,
identify Certified Addiction
Recovery Empowerment
Specialist (CARES) peers to
participate in the Maternal
Substance Use Work Group.

July 2018 –
November 2019

1. Identify peers with maternal
substance use-related
experiences to join the
Work Group.

3.4: By January 2019, explore
telehealth for the delivery of
educational resources and
treatment servicess.

July 2018 –
January 2019

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Maternal
Substance Use
Work Group

Department of
Behavioral Health
and Developmental
Disabilities
(DBHDD), Council
on Substance
Abuse, Respect
Institute, Division
of Family and
Children’s Services
(DFCS), Georgia
Mental Health
Consumer
Network, Hospitals
and Birthing
Centers

• At least 4 Peers identified and participating
in the Work Group by
November 201

Maternal
Substance Use
Work Group, Care
Management
Organizations
(CMOs), Local
Opioid Treatment
Programs (OTPs)

Department of
Behavioral Health
and Developmental
Disabilities
(DBHDD), Department of Public
Health (DPH)

• All OTPs with telehealth capabilities
identified by January
2019

2. Engage in discussions on
how and where peers can
be utilized within the Work
Group scope.

1. Identify Opioid Treatment
Programs (OTPs), if any,
with telehealth capabilities.
2. Engage in discussions with
Opioid Treatment Programs
(OTPs) about the delivery
of telehealth services).
3. Plan to continue telehealth
discussions in 2019.
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DATA AND SURVEILLANCE
WORK GROUP RECOMMENDATIONS
Co-Leads: James Langford & Timothy Heckman • DPH Support: Laura Edison
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GOAL 1: Develop a data and surveillance oversight committee.
OBJECTIVE
1.1: By January 2019, assign
a short-term committee to
complete the data and surveillance portion of the statewide
response plan and begin plan
implementation.

TIMEFRAME
July 2018 –
January 2019

ACTION STEPS
1. Establish criteria and/or
a process for identifying
organizations and/or
individuals to serve on
the committee.

POTENTIAL
RESPONSIBLE
AGENCIES
Data and
Surveillance
Work Group

2. Identify organizations
and/or individuals to serve
on the committee.
3. Develop letters of agreement
among entities in the
committee.

1.2: By January 2019, develop
a long-term Data and Surveillance Coordinating Committee
to oversee the continued development and implementation
of the data and surveillance
portion of the statewide plan.

July 2018 –
January 2019

1. The short-term committee
will evolve into a long-term
Data and Surveillance
Coordinating Committee.
2. As strategic planning efforts
continue, include additional
agencies and/or organizations in the committee.

Data and
Surveillance
Work Group

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Department of Public
Health (DPH), Department of Behavioral
Health & Developmental Disabilities
(DBHDD), Accenture,
Centers for Disease
Control and Prevention
(CDC), Substance
Abuse Research Alliance (SARA), Health
and Human Services
(HHS), Health Resources & Services Administration (HRSA),
Substance Abuse and
Mental Health
Services Administration (SAMHSA),
University Partners,
Other State Agencies

• 15 to 25 members
identified to be on
the committee by
January 2019

(Same partners as 1.1)

• Additional agencies
included in the committee annually

• Multiple agencies
included in the
committee
• Diversity of expertise
among members

• Obtain letters from
15 to 25 individuals
and organizations
verifying interest
to serve on the
committee by
January 2019
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GOAL 2: Identify, understand, and define relevant data.
OBJECTIVE

TIMEFRAME

ACTION STEPS

2.1: By June 2019, develop
a data inventory platform to
inform opioid surveillance task
force and external partners.

January 2019 –
June 2019

1. Develop data inventory
elements.
2. Develop a technical infrastructure to house the data
inventory and allow public
access to information about
the data sources.
3. Develop a data inventory
completion plan to deter
mine how to distribute
the survey to reach agencies or contacts where
data are housed; determine
who needs to complete the
inventory survey (i.e. various
partners with data.

2.2: By January 2019,
distribute data inventory
survey.

July 2018 –
January 2019

1. Develop and distribute a
data inventory survey to
partners with data sources.
2. Develop methods for ongoing
maintenance of the data
inventory.

2.3: By June 2019, analyze
and publish the data inventory

January 2019 –
June 2019

1. Publish data inventory on
DPH website.
2. Determine ways to improve
data quality, access and
security.
3. Determine legislative recom
mendations to improve data.

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Data and Surveillance Coordinating
Committee,
Department of
Public Health
(DPH) Epidemiology and State
Electronic
Notifiable Disease
Surveillance
System (SendSS)
Team

Department of Public
Health (DPH), Data
and Surveillance Work
Group, Accenture,
Centers for Disease
Control and Prevention (CDC), Substance
Abuse Research Alliance (SARA), Health
and Human Services
(HHS), Health
Resources and
Services Administration (HRSA),
Substance Abuse and
Mental Health Services
Administration
(SAMHSA), Outside
Technical Partners

• Data and Surveillance
Coordinating Committee to determine
the number of data
inventory elements
by January 2019

Data and
Surveillance
Coordinating
Committee

Department of Public
Health (DPH), Data
and Surveillance Work
Group, Any Partners
with Data Sources

• Data inventory survey
developed and distributed to various
partners with data
sources by January
2019

Data and
Surveillance
Coordinating
Committee

Department of
Public Health (DPH),
Substance Abuse
Research Alliance
(SARA), University
Partners

• Data inventory survey
analyzed and results
published by June
2019

Chapter 5
33 of 62

GOAL 3: Assess data needs.
OBJECTIVE
3.1: By June 2019, develop
distribute and analyze a
state-wide “needs assessment” to determine the data
needs of partners working to
address various aspects of the
opioid epidemic. Data needs
may include understanding
and characterizing aspects
of the epidemic as well as the
evaluation of programs,
interventions, or policies.

TIMEFRAME
July 2018 –
June 2019

ACTION STEPS
1. Develop a needs assess
ment to assess the data
needs of statewide partners
with data sources. The
assessment should include
questions that assess what
data partners are collecting,
how partners are using the
data, and how partners
would like to use the data.

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Data and
Surveillance
Coordinating
Committee,
Department of
Public Health
(DPH), University
of Georgia (UGA)

University of Georgia
College of Public
Health, University of
Georgia Public and
International Relations
(SPIA)

• Needs assessment
developed, distributed to partners,
and analyzed by
June 2019 to
determine partner
data needs

University of
Georgia (UGA)

Georgia State
University (GSU);
Georgia Southern
University; Augusta
University (Medical
College of Georgia),
University Partners

• At least 2 data
strategies of other
states analyzed by
January 2019

2. Determine which partners
need to complete the
assessment.
3. Distribute the assessment.
4. Analyze the assessment and
determine how the results
will be used.

3.2: By January 2019, analyze
other state data strategies.

July 2018 –
January 2019

1. Identify and examine other
state data strategies.
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GOAL 4: Determine and operationalize a data and surveillance infrastructure.
OBJECTIVE

TIMEFRAME

ACTION STEPS

4.1: By June 2019, determine
what partners will access and
analyze various data sources,
respond to data requests publish data reports, determine
how data reports will be shared
to inform partners (including
how data should be presented
to be meaningful for various
audiences), and respond to
changing trends.

January 2019 –
June 2019

1. Develop a data and surveillance infrastructure strategy
for analyzing data sources,
responding to partner data
requests, and producing
data reports. The strategy
should include the names of
partners and specific tasks
they are assigned.

POTENTIAL
RESPONSIBLE
AGENCIES
Data and
Surveillance
Coordinating
Committee

PARTNERS TO
ENGAGE
Department of Public
Health (DPH), Data
and Surveillance Work
Group

MEASURES OF
SUCCESS
• Infrastructure
strategy developed
by June 2019
• At least 25% of
partners assigned
tasks in the strategy
(i.e. who will create
reports, analyze
data sources, etc.)
by June 2019
• Data reports produced monthly
and/or quarterly
• Distribute data
reports to at least
10 academic and
community partners
by June 2019

4.2: By January 2020,
implement objective 4.1.

June 2019 –
January 2020

1. Implement the infrastructure
strategy.

Data and
Surveillance
Coordinating
Committee

Data and Surveillance
Work Group, Any
Partners with Data
Sources

• Data and surveillance infrastructure
implemented by
January 2020

4.3: By January 2019, begin
developing a unified platform
for presenting data from
multiple partners.

June 2019 –
January 2020

1. Engage in discussions on
how the platform will work
and what it will look like.

Data and
Surveillance
Coordinating
Committee

Information Technology
(IT) Consultants on an
as-needed basis

• Development of the
platform by January
2020

2. Determine how the Work
Group and Committee will
proceed with the develop
ment of a platform.
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PRESCRIPTION DRUG MONITORING
WORK GROUP RECOMMENDATIONS
Co-Leads: Sheila Pierce & Bethany Sherrer
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GOAL 1: Implement PDMP interoperability between states of interest.
OBJECTIVE
1.1: By March 2018, pass
legislation allowing for
interoperability.

TIMEFRAME
November
2017 –
March 2018

ACTION STEPS
1. Write the legislative bill.
2. Legislative bill introduced
by the Governor.
3. Legislative bill proceeds
through the legislative
process.

1.2: By March 2018, fund the
PDMP within the Department
of Public Health.

January 2018 –
March 2018

1.3: By October 2018, establish data sharing agreements.

January 2018 –
October 2018

1. Request funding for PDMP
operations and staff.
2. Attend budget hearings.

1. Develop PMP-I data sharing
sheets.
2. Circulate the data sharing
sheet to states of interest.
3. Collect the data sharing
sheets of states of interests.

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Department
of Public Health
(DPH) including
the Georgia
PDMP Administrator

Medical Association of
Georgia (MAG),
Georgia Hospital
Association (GHA),
Appriss Health,
Provider Licensing
Boards, Prescriber/
Dispenser Professional Associations,
Governor’s Office

• Legislation signed
by the Governor in
May 2018

Department of
Public Health
(DPH) including
the Georgia
PDMP Administrator

Appriss Health,
Governor’s Office,
Office of Planning
and Budget (OPB),
House/Senate
Appropriation
Committees)

• Legislation signed
by the Governor in
May 2018

Department of
Public Health
(DPH) including
the Georgia
PDMP Administrator

Other states PDMP
Administrators (i.e.
Tennessee, Mississippi, etc.), Appriss
Health

• Legislation signed
by the Governor in
May 2018

Department of
Public Health
(DPH) including
the Georgia
PDMP Administrator

Provider Licensing
Boards, Prescriber/
Dispenser Professional
Associations

• Starting in June 2018
and on an ongoing
basis, interoperability
notifications sent to
prescribers via the
PDMP

4. Engage in data sharing
discussions with states
of interest.
1.4: Starting June 2018,
disseminate information to
prescribers regarding interoperability with other states.

June 2018 –
Ongoing
(as interoperability agreements
with other states
are established)

1. Notify prescribers & dispensers of changes related to
PDMP interoperability.
2. Notify prescribers and dispensers of interoperability,
with each additional state.
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GOAL 2: Connect death data with the PDMP to ensure that the prescriptions of decease patients are not filled.
OBJECTIVE

TIMEFRAME

ACTION STEPS

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

2.1: By October 2018, examine
and/or develop best practices
for connecting death data with
the PDMP.

July 2018 –
October 2018

1. Examine data sources to
identify how the PDMP and
vital record’s death data
GENESIS system can
exchange data files.

Department of
Public Health
(DPH) including
the Georgia PDMP
Administrator and
Vital Records

Appriss Health,
Georgia Drugs and
Narcotics Agency
(GDNA), Department
of Community Health
(DCH), Board of
Pharmacy, Department
of Behavioral Health
and Developmental
Disabilities (DBHDD),
Law Enforcement
Entities, Health
Insurance Providers

• At least 1 best practice for connecting
death data dentified
by October 2018

2.2: By July 2019, determine
if the best practice(s) for
connecting the death data
to the PDMP will be or can
be utilized.

October 2018 –
July 2019

1. Using the best practices
identified, engage in
discussions around whether
the PDMP will proceed with
connecting the death data

Department of
Public Health
(DPH) including
the Georgia PDMP
Administrator and
Vital Records

Appriss Health

• By July 2019, the
State of Georgia will
decide whether or
not to connect the
death data with the
PDMP
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GOAL 3: Establish capacity and regulatory pathways for clinical work flow integration with the PDMPs.
OBJECTIVE
3.1: By January 2019, identify
integration-ready electronic
health record (EHR) platforms
and prescribers.

TIMEFRAME
July 2018 –
January 2019

ACTION STEPS
1. Develop and distribute a
survey to electronic health
record (EHR) platform
vendors and prescribers
to identify interest in integration.

POTENTIAL
RESPONSIBLE
AGENCIES
Department of
Public Health
(DPH) including
the Georgia PDMP
Administrator

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Prescriber
Professional
Associations, Appriss
Health, Electronic
Health Record (EHR)
Vendors

• Survey developed,
distributed to prescribers and vendors, and analyzed
by August 2018

2. Identify integration-ready
platforms and prescribers.
3. Communicate the option
and benefit of integration to
prescribers (i.e. via information packet).

• Integration-ready
platforms and
prescribers identified by January
2019

3.2: By October 2018, identify
integration protocols.

July 2018 –
October 2018

1. With Appriss Health and
other appropriate vendors,
engage in discussions about
their integration protocols.

Department of
Public Health
(DPH) including
the Georgia PDMP
Administrator

Appriss Health,
Prescriber
Professional
Association

• Integration
protocol identified
by October 2018

3.3: By July 2019, secure
funding for integration
(government, grant, or
healthcare).

July 2018 –
July 2019

1. Request legislative funding
for integration.

Department of
Public Health
(DPH) including
the Georgia PDMP
Administrator

Appriss Health,
Governor’s Office,
Office of Planning
and Budget (OPB),
House/Senate
Appropriation
Committees

• Integration
protocol identified
by October 2018

2. Research grants for integration.
3. Attending budget hearings.
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GOAL 4: Develop PDMP reports for distribution to the public and stakeholders.
OBJECTIVE

TIMEFRAME

4.1: Produce annual PDMP reports that examine prescribing
practices and trends.

Annually

4.2: By July 2019, determine
if the best practice(s) for
connecting the death data
to the PDMP will be or can
be utilized.

August 2018 –
December 2018

ACTION STEPS
1. Review other state PDMP
reports.
2. Develop Georgia’s first
PDMP report by
August 2018.

1. Collect stakeholder feed
back on the report
template.
2. Develop a final template for
annual Georgia PDMP reports.

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Department of
Public Health
(DPH) including
the Georgia PDMP
Administrator

Prescriber/Dispenser
Professional
Associations, Provider
Licensing Boards,
State and Local
Organizations, Senior
State Leadership

• PDMP reports produced and distributed
to the public and
stakeholders annually
in September

Department of
Public Health
(DPH) including
the Georgia PDMP
Administrator

Prescriber/Dispenser
Professional Associations, Provider Licensing Boards, State and
Local Organizations,
Senior State Leadership

• Stakeholder
feedback on the
annual PDMP
report obtained in
December 2018
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TREATMENT AND RECOVERY
WORK GROUP RECOMMENDATIONS
Co-Leads: Cassandra Price & Alaina Steck • DPH Support: Meshell McCloud
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GOAL 1: Increase access to treatment and recovery support services.
OBJECTIVE

TIMEFRAME

ACTION STEPS

1.1: By June 2018, consolidate
available data to increase the
ability of individuals and providers to identify gaps, target
resources, and identify treatment and recovery services
(including resources for HIV,
HCV, etc.).

March 2018 –
June 2018

1. Provide feedback to the
Office of the Attorney
General regarding its
“Dose of Reality” website.

1.2: By January 2019, develop
a long-term Data and Surveillance Coordinating Committee
to oversee the continued development and implementation
of the data and surveillance
portion of the statewide plan.

July 2018 –
June 2019

1. Leverage Year 2 State
Targeted Response (STR)
funds to expand Medication
-assisted Treatment (MAT)
and recovery services (i.e.
peers) for individuals with
Opioid and/or Substance
Use Disorders (OUDs/SUDs).
2. Disseminate information
relative to the American
Academy of Addiction
Psychiatry’s (AAAP)
Providers Clinical Support
System (PCSS) training,
DATA 2000 waivers training,
& peer mentorship program.
Also include information on
other MAT trainings to encourage provider involvement.
3. Department of Behavioral
Health and Developmental
Disabilities (DBHDD) to use
newly-appropriated state
allocation of $4 million to fund
the expansion of services.

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Department of
Behavioral Health
& Developmental
Disabilities
(DBHDD),
Communication
Department/Work
Group

Treatment and
Recovery Work Group

• Feedback on the
“Dose of Reality”
website provided
to the Attorney
General’s Office in
April 2018

Department of
Behavioral Health
& Developmental
Disabilities
(DBHDD), Council
on Substance
Abuse, American
Academy of
Addiction Psychiatry (AAAP),
Medical Association of Georgia
(MAG), Wellstar
Health System,
Department of
Public Health
(DPH), Georgia
Hospital Association (GHA), Grady
Health System,
Kennesaw State
University

American Academy of
Addiction Psychiatry
(AAAP), Universities
and Medical Schools,
Hazelden Betty Ford
Foundation (HBFF),
Georgia Addiction
Recovery Residences
(GARR)

• 3 new MAT programs
established by June
2019
• 15 new MAT Peers
trained by June 2019
• Develop and distribute information
sheets on the PCSS
training, DATA
waivers training,
other MAT
trainings, & mentorship program to
providers starting
July 2018
• 16 new Addiction
Treatment recovery
programs estab
lished using the
newly-appropriated
funds starting July
2018
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OBJECTIVE

TIMEFRAME

ACTION STEPS
4. Evaluate existing infrastructure for hub-and-spoke
treatment models by com
piling resources available by
Federally Qualified Health
Centers (FQHCs), Narcotic
Treatment Programs (NTPs),
Office-based Opioid Agonist
Treatment (OBOT) providers,
and regional coordinating
hospitals.
5. Integrate DATA waiver trainings into graduate medical
education (GME) (i.e., resi
dencies and fellowships)
6. Partner with Hazelden Betty
Ford Foundation (HBFF)
on waiver trainings and
other initiatives.
7 . Engage clinical social workers
to increase education on
OUDs/SUDs and internship
placement.
8. Engage the sober living and
recovery housing communities to educate about the
role of MAT in recovery.

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS
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GOAL 2: Reduce stigma and discrimination related to Opioid and/or Substance Use Disorders (OUDs/SUDs)
and their treatments.
OBJECTIVE
2.1: By April 2019, create a
common treatment and recovery language.

TIMEFRAME
May 2018 –
April 2019

ACTION STEPS
1. DBHDD to continue to
update policies as each
comes up for review.
2. Establish media campaigns
to change the way the media
talks about Opioid and/or
Substance Use Disorders
(OUDs/SUDs).

POTENTIAL
RESPONSIBLE
AGENCIES
Department of
Behavioral Health
and Developmental Disabilities
(DBHDD)

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Strategic Plan Work
Groups, State and
Local Agencies and/
or Organizations

• New policy completed, disseminated to
partners, and posted
to DBHDDs website
in April 2018
• At least 2 media
campaigns developed and distributeded
by April 2019
• At least 5 community
treatment/recovery
events hosted by
April 2019

2.2: By July 2019, determine
if the best practice(s) for
connecting the death data
to the PDMP will be or can
be utilized.

August 2018 –
December 2018

1. Place peers in the Neonatal
Intensive Care Unit (NICU)
to work with nurses and
mothers who have babies
with Neonatal Abstinence
Syndrome (NAS).

Department of
Behavioral Health
& Developmental
Disabilities
(DBHDD), Council
on Substance
Abuse

Maternal Substance
Use Work Group

• Peer NICU program
implemented start
ing July 2018
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GOAL 3: Provide community and provider education about Opioid and/or Substance Use Disorder
(OUD/SUD) diagnosis, treatment, and recovery.
POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

OBJECTIVE

TIMEFRAME

ACTION STEPS

3.1: By December 2018,
share resources and conduct
research (cross-pollination)
to create a clear picture of
resources already exists.

July 2018 –
December 2018

1. Update the opioid systems
map and extend to external
partners.

Department of
Behavioral Health
and Developmental Disabilities
(DBHDD)

Council on Substance
Abuse

• List of community
resources developed
and distributed
to partners by
December 2018

3.2: By December 2018, improve the ability the of Medication-assisted Treatment (MAT)
providers to treat pregnant
women.

July 2018 –
December
2018

1. Access the Substance
Abuse and Mental Health
Services Administration’s
(SAMHSA) Technical Assistance program to provide
STR grantees with informa
tion regarding the treatment
of pregnant women.

Department of
Behavioral Health
and Developmental Disabilities
(DBHDD)

Department of Public
Health (DPH), Medical
Association of Georgia
(MAG), Substance
Abuse and Mental
Health Services Administration (SAMHSA)

• Increase the number
of providers given
educational material
on how to provide
MAT to pregnant
women by 100% by
December 2018

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

GOAL 4: Identify harm reduction efforts.
OBJECTIVE
4.1: By June 2019, improve
overdose education and naloxone distribution.

TIMEFRAME
July 2018 –
June 2019

ACTION STEPS
1. Continue STR grant efforts
with naloxone distribution.
2. Better understand holistic
harm reduction approaches
and their use.

POTENTIAL
RESPONSIBLE
AGENCIES
Department of
Behavioral Health
and Developmental Disabilities
(DBHDD)

Georgians, State and
Local Agencies and/or
Organizations, Harm
Reeducation
Organizations

• Conduct 200 naloxone
trainings by June 2019
• Distribute 6,900 naloxone kits by June 2019
• Identify the number of
DBHDD-funded nalox
one kits used by June
2019
• At least 2 holistic harm
reduction approaches
identified
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CONTROL & ENFORCEMENT
WORK GROUP RECOMMENDATIONS
Co-Leads: Katie Byrd & Mitchell Posey • DPH Support: Rick Keheley
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GOAL 1: Improve communication between physicians, pharmacists, and law enforcement.
OBJECTIVE

TIMEFRAME

1.1: By December 2019, implement quarterly multi-agency
collaboration.

July 2018 –
December 2019

ACTION STEPS
1. Network during meetings.
2. Exchange thoughts and/or
ideas outside of meetings.
3. Invite new, strategic
members.

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

Control and
Enforcement
Working Group,
Strategic Plan
Working Groups

Heroin Working Group,
Statewide Opioid Task
Force

July 2018 –
January 2019

1. Obtain a better understanding
of the barriers to information
sharing, and what legislation
is needed.
2. Obtain a better understanding
of exception of law enforcement and/or public health,
and who can access what
information.

Department of
Public Health
(DPH), Atlanta
Carolinas High
Intensity Drug
Traffic Area
(HIDTA), Georgia
Bureau of Investigation (GBI),
Office of the
Attorney General,
Georgia Public
Safety Training
Center (GPSTC)

Sheriffs Association,
Association of Chiefs
of Police, Prosecuting
Attorney’s Council
(PAC), Composite
Medical Board, Board
of Pharmacy, Medical Association of
Georgia (MAG), PDMP
Working Group, U.S.
Attorney’s Office,
Provider Professional
Associations, Board
of Nursing, Other Law
Enforcement Entities

• At least 1 virtual
training on HIPAA
developed by
December 2018 and
made available to
physicians, pharmacists and law
enforcement

3. Identify what information
doctors can share, and
potential liability.

• Strict meeting
attendance reports
implemented by
December 2019
• Increase meeting
attendance by 25%
by December 2019

3. Encourage existing members attendance.
1.2: By January 2019, review
current legislation on multiagency information sharing, &
provide recommendations for
any future legislative fixes to
eliminate barriers and improve
multi-agency information
sharing.

MEASURES OF
SUCCESS

• A GPSTC administered Law Enforcement
Update course
developed by
December 2018

1.3: By December 2018, create synergy by aligning local
health and law enforcement
districts to coordinate efforts.

July 2018 –
December 2018

1. Develop communication protocol on local level when overdose incidents or spikes occur,
to be better able to respond.

Department of Public Health (DPH),
Atlanta-Carolinas
High Intensity Drug
Traffic Area (HIDTA)

Control and Enforcement Work Group

• Communication
protocol finalized by
December 2018

1.4: By January 2019, improve
overdose tracking and informamation sharing to inform drug
trends & prompt investigation
efforts.

July 2018 –
January 2019

1. Promote statewide participation with ODMAP.

(Same as 1:3)

Coperinicus MD, Composite Medical Board,
Board of Pharmacy,
Emergency Management Systems &
Departments,

• Statewide partici
pation in ODMAP by
January 2019

2. Increase frequency of shar
ing access to data for agen
cies involved in respondin to
overdoses using ODMAP.
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OBJECTIVE

TIMEFRAME

ACTION STEPS

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

HIPPA Experts, Local
Law Enforcement,
ODMAP Regional
Coordinator

• Monthly surveillance
reports on hospital
admissions, top 10
counties and OD
admissions made
available to law
enforcement start
ing January 2019
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GOAL 2: Reduce the supply of opioids on the street.
OBJECTIVE

TIMEFRAME

ACTION STEPS

2.1: By January 2019, review
sentencing enhancements for
the distribution of illicit and
licit opioids.

July 2018 –
January 2019

1. Define stakeholders.

2.2: By December 2019,
strengthen information sharing.

July 2018 –
December 2019

1. Provide information to
Department of Homeland
Security, U.S. Customs and
Border Protection (CPB),
and Georgia Information
Sharing and Analysis
Center (GISAC) on trends
in the state).

2. Identify and review sentencing enhancements for
distribution of illicit and licit
opioids.

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Legislators, Prosecuting Attorney’s
Council (PAC),
Law Enforcement
Experts, U.S.
Attorney’s Office,
Criminal Justice
Reform Council

Other states with
statutes (i.e. Pennsylvania and Ohio)

• State statutes
strengthened
starting January
2019

Georgia Information Sharing and
Analysis Center
(GISAC)

Control and
Enforcement
Workgroup

• Statewide
understanding of
GISACs protocol by
December 2019

Office of the
Attorney General,
Georgia Bureau
of Investigation
(GBI), Prosecuting
Attorney’s Office,

Sheriffs Association,
Association of Chiefs
of Police, Georgia
State Patrol (GSP)

• Investigative strategies developed and
distributed to law
enforcement by
January 2019

2. Share information from
law enforcement in Georgia
to federal agencies to better
investigate the distribution
of illicit and licit opioids.
3. Increase awareness & noti
fication of federal agencies
when seizures and arrests
are made by the state.
2.3: By January 2019, develop
investigative strategies to
reduce supplies of illicit opioids.

July 2018 –
January 2019

1. Train law enforcement to
recognize opioid overdoses
and train on safe handling
of substances such as
fentanyl and fentanyl
analogues.
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OBJECTIVE

TIMEFRAME

ACTION STEPS
2. Interrupt transportation
of opioids (i.e. fentanyl)
when being driven into the
state at the state border
(originating in China, through
Mexico, then into US).
3. Fund, equip and prepare
the Drug Enforcement
Agency (DEA) to respond to
clandestine fentanyl labs.

POTENTIAL
RESPONSIBLE
AGENCIES
U.S. Attorney’s
Office, Georgia
Public Safety
Training Center
(GPSTC),
Atlanta-Carolinas
High Intensity Drug
Traffic Area (HIDTA),
Drug Enforcement
Administration
(DEA), Georgia
Drugs and Narcotics
Agency (GDNA)

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS
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GOAL 3: Increase training and education for law enforcement and first responders.
OBJECTIVE

TIMEFRAME

ACTION STEPS

3.1: By December 2019, standardized safety and handling
training and education around
overdose detection and illicit
hazardous environments.

July 2018 –
December 2019

1. Develop state guidelines
or best practices for the
safe handling of dangerous
substances like fentanyl,
carfentanyl, and other
fentanyl analogues.
2. Develop guidelines for
Hepatitis A, B, C and HIV.

3.2: By December 2019,
increase naloxone training for
first responders as well as
training on the 9-1-1 Amnesty
Law (Good Samaritan Law).

July 2018 –
December 2019

1. Conduct a needs assessment to identify training
needs.
2. Develop partnerships with
organizations that already
provide trainings.
3. Use findings from the
needs assessment to connect organizations to locals
needing training.
4. Train law enforcement to
recognize opioid overdoses,
use of naloxone, and train
on safe handling of substances and situations.

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Georgia Bureau
of Investigation
(GBI), Drug Enforcement Administration (DEA),
Georgia Public
Safety Training
Center (GPSTC),
Georgia Peace
Officer Standards
and Training
Council (POST)

Georgia Municipal
Association (GMA),
Association of County
Commissioners of
Georgia (ACCG),
Medical Association
of Georgia (MAG),
Association of Chiefs
of Police, Sheriffs
Association, Georgia
Association of Criminal Defense Lawyers
(GACDL)

• Standardized
training and guide
lines developed
and distributed to
law enforcement
and first responders
by December 2019

Adapt Pharma,
Georgia Public
Safety Training
Center (GPSTC),
Association of
Chiefs of Police,
Sheriffs Association

Pharmaceutical
Companies, Georgia
Municipal Association
(GMA), Association of
County Commissioners
of Georgia (ACCG),
Fire Chiefs, Coroner’s
Association, Medical
Examiner’s Association, Emergency
Management Systems

• Needs assessment
developed and
distributed to law
enforcement and
first responders by
December 2019

• No officer involved
overdoses as a
result of a substance
investigation

• Partnerships with
organizations to
provide trainings
established by
December 2019
• Trainings on nalox
one and the 9-1-1
Amnesty Law developed and distributed
• Trainings on nalox
to law enforcement
and first responders
by December 2019
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OBJECTIVE

TIMEFRAME

ACTION STEPS

POTENTIAL
RESPONSIBLE
AGENCIES

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS
• Every first responding
entity equipped and
knowledgeable
about naloxone by
December 2019

3.3: By December 2019,
develop ongoing training
on new trends.

July 2018 –
December 2019

3.4: By December 2019,
coordinate with the Prevention
and Education Work Group,
and Treatment and Recovery
Groups on their initiatives.

July 2018 –
December 2019

1. Identify trends as they arise.
2. Develop trainings.
3. Improve communication
about the trainings and
trends to law enforcement
agencies.
1. Develop treatment and
recovery cheat sheet for
first responders, law
enforcement officials, and
prosecutors.
2. Support Prevention Education initiatives involving law
enforcement entities.

Georgia Public
Safety Training
Center (GPSTC),
Georgia Peace
Officer Standards
and Training
Council (POST)

Association of County
Commissioners of
Georgia (ACCG),
Georgia Municipal
Association (GMA)

• Trainings on new
trends developed
and distributed to
law enforcement
and first responders
by December 2019

Control and
Enforcement Work
Group

Prevention Education
Work Group, Treatment and Recovery
Work Group

• Cheat sheets established and distributed
to law enforcement
and first responders
by December 2019
• All first responding
entities equipped
with knowledge
about licensed, local
treatment options for
overdose victims by
December 2019
• Increase K-12 educational awareness by
December 2019
• All first responding
entities aware of how
to report suspicious
activities regarding
treatment facilitates
in their community by
December 2019
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OBJECTIVE

TIMEFRAME

ACTION STEPS

3.5: By December 2019,
coordinate with the Prosecuting
Attorney’s Council (PAC) and
the U.S. Attorney’s Office on
their initiatives.

July 2018 –
December 2019

1. Develop investigation
checklists and PowerPoints
for overdose incidents, and
distribute.

POTENTIAL
RESPONSIBLE
AGENCIES
Control and
Enforcement Work
Group

PARTNERS TO
ENGAGE

MEASURES OF
SUCCESS

Prosecuting Attorney’s
Council (PAC), U.S.
Attorney’s Office

• An updated investigative checklist and
PowerPoint establised and distributed
to law enforcement
and first responders
by December 2019
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SUMMERY OF
LOCAL / NATIONAL
REPORTS & DATA
To identify and assess Georgia’s opioid strategic planning efforts, a comparison
is made with the National Governor’s Association (NGA), Association of State
& Territorial Health Officials (ASTHO), Substance Abuse Research Alliance (SARA)
and Georgia Prescription Drug Abuse Prevention Initiative (GPDAPI); entities with
proposed strategies for addressing the growing national public health crisis. This
comparison allows Georgia to access its work and capacity to address the opioid
epidemic relative to the opioid-related work of others, and allows Georgia to begin
identifying its strategic planning strengths.
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TA B LE 1 : Compar ison of Recommenda ti ons by the Georgi a Pl a n, ASTHO, NGA, SARA, a nd
G P DAP I need s assess ment .

RECOMMENDATIONS
Secure substance misuse prevention funding and other resources
needed in Georgia.
Using education and awareness
best practices, educate patients,
their families, & the health care
industry on substance misuse,
prevention, & the opioid epidemic.
Increase statewide public awareness
on substance misuse, prevention
and the opioid epidemic.
Develop a map of systems and
collaborations to help with the
delivery of and access to data,
resources and services targeting
women of child-bearing age.
Using best practices, educate
women of childbearing age, their
partners, and their health care
providers on substance misuse,
prevention, interventions, treatment, the opioid epidemic and
Neonatal Abstinence Syndrome
(NAS).
Expand access to treatment and
recovery support services targeting
women of child-bearing age.
Develop a data and surveillance
oversight committee.
Identify, understand, & define
relevant data.
Assess data needs.
Determine and operationalize a
data & surveillance infrastructure.
Implement PDMP interoperability
between states of interest.

GEORGIA
PLAN

ASTHO

NGA

SARA

GPDAPI
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TABLE 1: CONT I NUED

RECOMMENDATIONS
Implement PDMP interoperability
between states of interest.
Connect death data with the PDMP
to ensure that the prescriptions of
decease patients are not filled.
Establish capacity & regulatory
pathways for clinical work flow
integration with the PDMP.
Develop PDMP reports for distribution to the public & stakeholders.
Increase access to treatment &
recovery support services.
Reduce stigma and discrimination
related to Opioid and/or Substance
Use Disorders (OUDs/SUDs) &
their treatment.
Provide community and provider
education about Opioid and/or
Substance Use Disorder (OUD/
SUD) diagnosis, treatment, &
recovery.
Identify harm reduction efforts.
Improve communication between
physicians, pharmacists, & law
enforcement.
Reduce the supply of opioids on
the street.
Increase training and education for
law enforcement & first responders.

GEORGIA
PLAN

ASTHO

NGA

SARA

GPDAPI
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CONTINUED
ACTION
Georgia’s Multi-Stakeholder Opioid & Substance Use Response Plan is intended
to be a “mature” living document and an actionable strategy that shall not remain
static as needs and resources arise and change. The recommendations, as outline in this plan, represent the work completed over a course of seven months by
over 200 strategic planning stakeholders, representing over 110 agencies and/or
organizations. Together, the state of Georgia will continue to collaboratively work
together to address this epidemic, with the goal of reducing illegal and illicit drug
use, and prescription drug misuse, overprescribing, overdose, death and other
subsequent effects. Together, Georgia stands ready to protect the well-being of
its constituents and communities, and recognize the following next steps as our
strategic planning efforts continue.
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I MPLEMEN TAT I ON

As the sharing of resources and manpower commence throughout the state, the implementation of Georgia’s Multi-Stakeholder Opioid and Substance Use Response Plan will
be completed and guided through the use of partnerships; as one agency and/or
organization cannot address Georgia’s opioid epidemic alone.
R ESP ON SE P LAN U P DAT ES

As statewide data, needs and resources change, and as other opioid-related topics are
prioritized, plan revisions will be made accordingly. By October 2018, it is intended that
a Blue-Ribbon Commission will be appointed to oversee the revision process.
B LUE RI BBON COMMI SSI ON

Comprised of senior state leadership, an Executive Leadership Steering Committee will
appoint a Blue-Ribbon Commission to oversee the implementation of Georgia’s MultiStakeholder Opioid and Substance Use Response Plan. Consisting of no more than
eleven members, the Commission will include representatives from other state and/or
local agencies and organizations. Members of the Commission shall serve for a
three-year term and convene at least once a year. The purpose of the Commission is to:
(1) Review the statewide response plan, (2) Meet with the co-leads of the Work Groups
to discuss any progress made in plan implementation, (3) Report on implemented action
steps to senior leadership, (4) Provide recommendations for future activities and/or work
groups, and (5) Make plan revisions and updates.
SO CI O-ECON OMI C I MPACT

When considering the effects of the opioid epidemic, it is important to analyze its socio-e
conomic impact in order to further understand the effect on economic activity. The White
House estimates that the economic cost of opioid crisis for the nation, in 2015, was $504
billion (“The Underestimated,” 2017). With analyzing the socio-economic impact, direct
and indirect costs must be considered. Direct costs include medical costs associated with
ED visits, impatient hospital stays, treatment and recovery services, ambulatory care, and
emergency services (Inocencio, Carroll, Read & Holdford, 2013). Other medical costs can
accrue as the result of medical complications associated with drug use such as HIV/AIDS,
Hepatitis, mental health disease, and neonatal care (Hansen, Oster, Edelberg, Woody &
Sullivan, 2011). Indirect costs include those associated with the loss of productivity and
involvement in the criminal justice system (Hansen et al., 2011). Due to the high economic
cost of the opioid crisis, it is important to further study the socio-economic impact of
Georgia’s opioid epidemic.
OTH ER AREAS

Through discussions within multiple forums, Georgia stakeholders have identified additional
opioid-related topics to be considered in later drafts of the statewide plan. While the work
groups have not prioritized these topics, these areas of focus have been identified and their
importance noted. Additional topics include: (1) Pain Management, (2) Prescription Limits
Prescription Medications of Hospice Patients, (3) Holistic Harm Reduction Efforts, (4) Telehealth, (5) Workforce, (6) Homeland Security, (7) Diversion Program (i.e. Drug/Accountability
Courts), and (8) Post-Incarceration Treatment and Recovery Services.
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For more i n for ma t i on , p l ease co ntact:

Bianca S. Anderson, MPH
Opioid Misuse Program Evaluator, Georgia Department of Public Health
2 Peachtree Street, NW
Atlanta, GA 30303
404-463-0795
Email: Bianca.Anderson@dph.ga.gov
To view the full plan, please visit [INSERT LINK HERE]
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Georgia’s Multi-Stakeholder Opioid and Substance Use Response Plan lays the foundation for stakeholders to
develop an effective, reliable, achievable and measurable plan for addressing this opioid and substance use
emergency in Georgia. The overarching goal is to reduce selling, transporting and using illegal substances;
prescription drug misuse; overprescribing of prescription opioids; and coordinating/providing prevention and
treatment for those with Substance Use Disorder and Neonatal Abstinence Syndrome. With the establishment of
actions and measures of success by 6 priority area Work Groups, we believe there is a high probability of success:
1) Prevention Education:
a) Implement education and awareness best practices by Jan 2019;
b) Increase statewide public awareness on opioid/substance misuse and prevention through a
communication and education campaign starting in Sept 2018.
2) Maternal Substance Use:
a) Identify agencies/organizations that can deliver resources and services to women of child-bearing age,
distributing statewide by Sept 2018;
b) Develop education materials on opioid and substance misuse, prevention, intervention, treatment and
Neonatal Abstinence Syndrome, distributing by Jan 2019;
c) Expand access to Opioid Treatment Programs in at least 4 hotspots and identify telehealth capabilities
among Opioid Treatment Programs by Nov 2018.
3) Data and Surveillance:
a) With new funding, determine and operationalize a data and surveillance infrastructure by June 2019
4) Prescription Drug Monitoring Program:
a) Implement PDMP interoperability with new states by Oct 2018;
b) Identify best practices connecting death data to PDMP ensuring prescriptions of deceased not filled,
starting Oct 2018;
c) Identify electronic health record (EHR) integration ready platforms, starting August 2018;
d) Identify funding for PDMP integration with healthcare provider networks starting Oct 2018;
5) Treatment and Recovery:
a) Leverage SAMHSA funding to develop 3 new MAT programs and 15 new MAT Peers by June 2019;
b) Establishing 16 Addiction Treatment Recovery Programs, starting Jul 2018;
c) Implementing a new Peer NICU program starting Jul 2018;
d) Conduct 200 naloxone trainings and distribute 6,900 naloxone kits by June 2019.
6) Control and Enforcement:
a) Educate law enforcement officers on barriers to data sharing, through HIPAA training by Dec 2018;
b) Develop a communications protocol for responding to overdoses by Dec 2018;
c) Promote statewide use of ODMAP by Jan 2019;
d) Strengthen state statutes for the distribution of illicit and licit opioids starting Jan 2019;
e) Train law enforcement to recognize opioid OD’s by Jan 2019;
f) Interrupt illegal transportation of opioids at state border starting Jan 2019;
g) Train law enforcement officers in safe handling of dangerous substances, by Dec 2019;
h) Every non-Paramedic first responder trained and equipped to use naloxone by Dec 2019.
7) Future Actions; from meetings and discussions/Work Groups not yet formed (list not inclusive):
a) Engage private sector for funding for MAT facilities, by Jan 2019
b) Address the social (family) and economic (work force, employer, healthcare) impact of by Mar 2019
c) Engage private-public technologies to assist with the data sharing and PDMP integration by Dec 2018
d) Establish Blue Ribbon Commission overseeing implementation of the Plan, by Dec 2018
e) Implement statewide opioid and benzo-diazepam prescription limitations, with exceptions, by Jan 2019
(DCH addressing opioid limits through Medicaid at this time)
f) Identify and mitigate homeland security implications, starting Oct 2018
g) Address disposal issues of unused medications by in-home hospice patient families, starting Nov 2018
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Elements	
  of	
  a	
  Lock-‐In	
  Program	
  
1) A	
  Pharmacy	
  Lock-‐In	
  program	
  is	
  typically	
  designed	
  to	
  	
  
a) prevent	
  members	
  from	
  obtaining	
  excessive	
  or	
  unnecessary	
  quantities	
  of	
  prescribed	
  drugs	
  through	
  visits	
  to	
  
multiple	
  physicians	
  and	
  multiple	
  pharmacies.	
  	
  
b) helps	
  control	
  duplicate	
  and	
  inappropriate	
  drug	
  therapies.	
  	
  
2) Contains	
  predefined	
  criteria	
  that	
  patients	
  must	
  meet	
  in	
  order	
  to	
  be	
  placed	
  in	
  the	
  Lock-‐In	
  Program.	
  	
  
3) Usually	
  a	
  one	
  or	
  two	
  year	
  Lock-‐In	
  period	
  	
  
a) Following	
  the	
  initial	
  lock-‐in	
  period,	
  patients	
  are	
  reviewed	
  at	
  some	
  internal	
  -‐	
  every	
  6	
  months	
  -‐	
  for	
  emerging	
  
patterns	
  indicating	
  abuse.	
  	
  
	
  
Sample	
  Criteria	
  for	
  Lock-‐In	
  Program	
  
1) Drug	
  therapy	
  must	
  correlate	
  with	
  primary	
  or	
  secondary	
  diagnosis.	
  	
  
2) The	
  member	
  has	
  filled	
  prescriptions	
  at	
  more	
  than	
  two	
  pharmacies	
  per	
  month	
  or	
  more	
  than	
  five	
  per	
  year.	
  	
  
3) The	
  member	
  is	
  receiving	
  more	
  than	
  three	
  controlled	
  substances	
  per	
  month.	
  	
  
4) Number	
  of	
  prescriptions	
  for	
  controlled	
  substances	
  exceeds	
  10%	
  of	
  total	
  number	
  of	
  prescriptions.	
  
5) The	
  member	
  is	
  receiving	
  duplicate	
  therapy	
  from	
  different	
  physicians.	
  	
  	
  
6) The	
  member	
  has	
  a	
  recent	
  diagnosis	
  of	
  narcotic	
  poisoning	
  or	
  drug	
  abuse	
  on	
  file.	
  
7) Morphine	
  Milligram	
  Equivalents	
  (MME)	
  should	
  be	
  <	
  90mg/day.1	
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  https://www.cdc.gov/drugoverdose/pdf/calculating_total_daily_dose-‐a.pdf	
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Anatomy of a Healthcare Data
Breach
Kamal Ghali
Deputy Chief of Cyber and Intellectual Property Unit
US Attorney's Office Northern District of Georgia
Mark Ray
Managing Director, Global Head of Cyber Investigations
Nardello & Co.
Steven Grimberg
Managing Director & General Counsel , Americas
Nardello & Co.
Moderator:
Elizabeth Kitchens
Parker Hudson Rainer & Dobbs LLP
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The current state of major data breaches

90%
90% of successful
breaches required
only the most basic
techniques.

85%

95%

85% of breaches took
an average of 5
months to discover.

Antivirus shown to
miss as much as 95%
of malware in the first
few days of its
introduction.

Source: James A. Lewis, “Raising the Bar for Cybersecurity”, CSIS, February 12, 2013

Chapter 6
3 of 24

A Glossary of Common Terms


Breach: The moment a computer or device is accessed without authorization, typically for an illicit purpose.



Hacker: A person who uses programming or social engineering skills, or stolen or unauthorized
credentials, to cause damage to a computer system, steal data and in general conduct illegal cyber
activities.



Cloud: A technology that allows access to our files through the internet from anywhere in the world. More
technically, it is a collection of computers with large storage capabilities that remotely serve customer file
requests.



Encryption: An algorithmic technique that takes a file and changes its contents into something unreadable
to those outside the chain of communication.



Phishing or spear phishing: A technique used by hackers to obtain sensitive information, including
passwords, bank accounts or credit cards.



Ransomware: A form of malware that deliberately locks legitimate users out from accessing their own
files on a computer system, typically as leverage for a monetary demand.

Reference: businessinsider.com
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Who They Are: The Cyber Threat Landscape

Hacktivists

Criminals

Insiders

NationStates

Terrorists

Warfighter
s

Hacktivists use
computer
network
exploitation to
further their
political and
social cause.

Individuals and
sophisticated
criminal
enterprises steal
personal
information and
extort victims for
financial gain.

Trusted insiders
steal proprietary
information for
personal,
financial, and
ideological
reasons.

Nation-state
actors conduct
computer
intrusions to
steal sensitive
state secrets
and proprietary
information from
private
companies.

Terrorist groups
sabotage
computer
systems that
operate our
critical
infrastructure,
such as electric
grids and water
systems.

Nation-state
actors sabotage
military,
communications
, and critical
infrastructure
systems to gain
advantage in the
event of a
conflict.
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How They Do It
The anatomy of a sophisticated cyber attack is complex, and on
average, can take place over the course of 6 months to a year.

Recon

Initial
Compromise

Establish
Foothold

Escalate
Privileges

Exfiltrate
Data
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How They Do It: The Information Supply Chain
Attacks are increasingly originating from 3rd party providers such as
contractors, partners, vendors.
Who has access to your data?
 Acquisitions/Mergers
 Travel agencies
 Law firms
 Vendors
 Customers
 Contractors
 Partners
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How They Do It: Top Attack Vectors

 #1 by a long shot: Spear Phishing
 Unpatched Vulnerabilities
 Stolen Credentials
 Insider (malicious and unwitting)
 SQL injection, “Brute-forcing” passwords (hacking)
 Distributed Denial of Service Attacks (DDoS)
 Other social engineering techniques
 Third parties*

Chapter 6
8 of 24

Healthcare: A target-rich environment for
attackers
 Healthcare organizations are the perfect target

for attackers: highly valuable and sensitive
data.
 Countless endpoints running various operating

systems and applications with varying degrees
of security.
 Information supply chain: Numerous vendors,

business associates, etc.
 Higher per-record value on criminal

underground than financial records.
 Ransomware: Preying on the life-and-death

decisions of hospitals.
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Largest Healthcare Data Breaches of 2018 (JanAug)
Entity Name

Entity Type

Records Exposed

Breach Type

Location of Breached
Information

Unity Point Health

Business Associate

1,421,107

Hacking/IT Incident

Email

CA Department of
Developmental
Services

Health Plan

582,174

Theft

Paper/Films

MSK Group

Healthcare Provider

566,236

Hacking/IT Incident

Network Server

LifeBridge Health, Inc.

Healthcare Provider

538,127

Hacking/IT Incident

Network Server

AU Medical Center,
Inc.

Healthcare Provider

417,000

Hacking/IT Incident

Email

SSM Health St. Mary's
Hospital – Jefferson
City

Healthcare Provider

301,000

Improper Disposal

Paper/Films

Oklahoma State
University Center for
Health Sciences

Healthcare Provider

279,865

Hacking/IT Incident

Network Server

Med Associates, Inc.

Business Associate

276,057

Hacking/IT Incident

Desktop Computer

Source: U.S. Dep't of Health & Human Services, Office for Civil Rights
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Recent Healthcare Data Breaches in Georgia
 Peachtree Orthopaedic Clinic
 Hackers gained access to a patient database containing names, addresses, dates

of birth, email addresses, treatment codes, prescription records, and social security
numbers of approximately 531,000 individuals.
 A group of hackers known as "The Dark Overlord" claimed responsibility for the

hack and put some batches of stolen data up for sale and threatened to release
prescription and medical records of thousands more patients unless it paid a
ransom.
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Recent Healthcare Data Breaches in Georgia
 Peachtree Neurological Clinic, P.C. – Atlanta
 PNC was the victim of a ransomware attack that resulted in the encryption of

some sensitive data. Since PNC had backed up its data, it was able to restore
the affected files and did not pay the ransom.
 While performing scans of its system to ensure that all traces of the

ransomware had been removed, PNC discovered that its system had been
accessed by unauthorized individuals between February 2016 and May 2017.
 The types of protected health information stored on the compromised system

included names, telephone numbers, addresses, dates of birth, social security
numbers, driver's license numbers, prescription information, details of
treatments/procedures and health insurance information.
 The Department of Health and Human Services' Office for Civil Rights breach

portal indicates that 176,295 individuals were impacted by the breach, making
it one of the largest healthcare data breaches in 2017.
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Recent Healthcare Data Breaches in Georgia
 AU Medical Center, Inc. - Augusta
 On Sept. 10-11, 2017, hackers targeted employees with "phishing" emails requesting

their usernames and passwords. Some employees responded to the messages and
provided their login credentials, giving the hackers access to their email accounts. In
total, the email accounts of 24 university administration and faculty staff members
were compromised.
 Upon discovering the attack, the impacted email accounts were disabled, the

passwords were changed, and the accounts were monitored for signs of suspicious
activity.
 On July 31, 2018, external investigators determined that the hackers had gained

access to the personal and protected health information of approximately 417,000
individuals that had been saved in emails and email attachments.
 The information stolen included patient names, addresses, dates of birth,

medical record numbers, medical information, treatment information, surgical
information, diagnoses, lab results, medications, dates of service and/or
insurance information. In some cases, even social security numbers and/or
driver's license numbers.
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Recent Healthcare Data Breaches in Georgia
 Aflac – Columbus
 Between January 17, 2018 – April 2, 2018, an unauthorized third-party gained

access to email accounts of some of Aflac's independent contractor insurance
agents.
 Email accounts included personal and protected health information of

approximately 10,396 individuals.
 Personal information stolen included first and last names, home

addresses, dates of birth, policy/certificate numbers, group numbers, type
of policy (e.g., life, hospital, and dental), social security numbers, bank
account information, and general health information.
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Tips for Secure Computing & Online Safety
 Know that you are the target.
 Keep software up to date.
 Beware of suspicious emails or phone calls.
 Be careful of what you share on social networking sites.
 Practice good password management.
 Use public wifi and hot-spots carefully.
 Use mobile devices safely.
 Install anti-virus protection.
 Backup your data.
 Be a good steward of your personal data.
 Craft an incident response plan and drill it.
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Law Enforcement Approach to Cyber Attacks
 Minimize disruption to normal business operations

 Navigate state privacy/data breach notification laws

 Assess monetary loss and restitution issues

 Inform federal/state regulators about cooperation

 Share information to identify vulnerabilities
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Information Sharing
 Direct Contact with Law Enforcement
 Law Enforcement Outreach and Training
 Cybersecurity Information Sharing Act (CISA)

 Public-Private Partnerships
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Simulation Exercise

Healthcare Data Breach
Simulation Exercise
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Takeaways: Have a Plan
Mistakes

•
•
•
•
•
•

Lack of preparation
Delayed response
Over-communicating (externally)
Under-communicating (internally)
Making assumptions
Proper assessment: Is this an ice cube or an
iceberg?

Tips

Have an offline plan in place
Have legal/forensics/PR on call
Have a decision framework in place
Preserve evidence
Notify insurance carrier early
Get out ahead of media
(if public breach)
• Review agreements
• Pre-establish relationships with L.E., Regulators, etc.
•
•
•
•
•
•
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A CALL TO ACTION: CYBERSECURITY DUE DILIGENCE IN
TODAY’S BUSINESS CLIMATE
Steven Grimberg ∗
Mark Ray ∗
These days it is the rare news cycle that goes by without referencing the
latest cyber-related data breach to impact some fill-in-the-blank, well-known
consumer-based company. Long gone are the days where executives and Board
members did not worry about cybersecurity for their respective organizations,
but incredibly too many of them continue to admire the problem or pretend that
“it won’t happen to us” until, well, it does.
So, what can be done about it? The answer, consistent with traditional
views of corporate governance best practices, is to engage in due diligence—
proactive action by asking the right questions to the appropriate personnel both
internally within the company, as well as externally. The common
denominators of good cybersecurity preparedness, regardless of size, scope, or
industry, are front-end assessments, planning, and testing.
Cybersecurity Assessments
Managing today’s cyber risks starts with identifying and addressing the
vulnerabilities and gaps in the organization’s information security program.
This can be accomplished by analyzing the security program against one or
more of the major pillars of globally accepted guidelines, such as the NIST
(National Institute of Standards and Technology) Cybersecurity Framework 1,
or the UK National Cyber Security Centre’s (NCSC’s) Cybersecurity
Guidelines 2 Well-performed assessments evaluate the people, processes, and
tools that comprise the security program to not only identify areas of

∗
Steven Grimberg is a former federal prosecutor with the U.S. Department of Justice who led a
cybercrime unit and investigated complex and high-profile criminal and national security-related cyber
incidents. He is now General Counsel and a Managing Director for Nardello & Co., a global investigations
firm, that specializes in cybersecurity planning, incident response and crisis management. Mr. Grimberg is also
an adjunct professor at Emory Law School.
∗
Mark Ray is a former special agent with the Federal Bureau of Investigation who led global
investigations involving transnational cyber-criminal organizations. He is a Managing Director and Head of
the Digital Investigations & Cyber Defense practice at Nardello & Co.
1
See National Institute of Standards and Technology, Cybersecurity Framework, U.S. DEP’T OF COM.,
https://www.nist.gov/cyberframework (last visited Apr. 15, 2018).
2
See National Cyber Security Centre, Guidance, NAT’L CYBER SECURITY CTR., https://www.ncsc.gov.
uk/guidance (last visited Apr. 15, 2018).
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improvement to protect information and data in the first instance, but also to
reduce the impact of the inevitable cyber-related incidents.
A cybersecurity assessment should begin with information and data
collection. The assessment team should conduct thorough interviews of
internal and external IT service providers and other key stakeholders to obtain
a baseline understanding of the organization’s current cybersecurity program.
The collected information and data should then be analyzed against a
cybersecurity framework such as NIST and, if applicable, industry-specific
compliance guidelines like the US’s Health Insurance Portability and
Accountability Act (HIPAA). The assessment should culminate in the
preparation of a report for key organizational stakeholders that consists of
investigative findings, rankings, and a prioritized list of actionable
recommendations. However, the key to a successful assessment report is the
word “actionable”. No organization will ever achieve perfect security, so
providing them with a list of recommendations that cannot be reasonably
implemented (from a cost or time perspective) does them no good.
Organizations need to be provided with a list of actions that they can
reasonably achieve based on their threat and risk profile.
The benefits of pro-active, front-end cybersecurity assessments are
straightforward and multi-fold. They illuminate security and compliance gaps
and reduce both the likelihood and impact of data security incidents. They
prioritize cybersecurity budgets and resources. Also, they could help keep
regulators at bay, both before and after a cyber incident, by demonstrating
good cyber hygiene and best practices.
Incident Response Plans
Another critically important component of cybersecurity due diligence is
preparing and maintaining an effective incident response plan. Generally, an
incident response plan sets forth the internal organizational guidelines for
responding to a cyber-related incident, identifying particular assignments or
duties for identified personnel, and establishing a communications protocol if
the network has been compromised.
Most organizations have some semblance of an incident response plan in
place, but too many of them have a one-size-fits-all approach embedded in
their plans that are geared towards responding to a major cyber incident or
massive data breach. The reality is that most organizations, regardless of size
or scope, have cyber-related incidents every day. These incidents come not just
from external sources, but insiders as well (i.e., the lost or stolen organization
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laptop or phone incidents). The modern-day incident response plan should
reflect modern-day issues that arise and be more granular in approach.
To accomplish this, organizations should prepare an incident response plan
that utilizes a clearly defined severity matrix. The severity matrix distinguishes
response protocols based on the type of incident as well as the number of
systems and data sets potentially impacted. This helps define the level of
escalation required, both internally and externally, based on the scale of the
incident. For example, depending on the size and scope of the organization, a
“level one” incident may not need to go beyond IT/Security personnel,
whereas a “level three” incident may require immediate notification to one or
more executives, engagement with inside and/or outside legal counsel, as well
as include a public relations component. The key is to customize an
organization’s incident response plan based on the import of various data sets
that could be compromised. 3
Lastly, many incident response plans omit or do not clearly define how
communications will occur with outside entities. In many data breach
incidents, managing communications and coordination with outside entities
(i.e. law enforcement, regulators, media) becomes as burdensome as containing
the technical aspects of the breach. Pre-establishing relationships with these
entities, and clearly defining the chain of communication with them in incident
response plans, can greatly reduce the impact of an incident.
Testing Incident Response Plans
The final step towards diligent cybersecurity preparedness is testing your
organization’s level of preparedness for responding to a cyber-related incident.
Too many times, organizations that believe they have done a good job of
preparing for a cyber incident unfortunately realize, in the middle of an actual
event, that the organization has become overly dependent on particular
personnel and institutional knowledge that is stored only in their heads or on a
set of factual assumptions that simply do not square with the reality of
incidents that are inherently unpredictable and multi-varied in scope and size.
One of the best, most cost-effective methods for organizations to test their
incident response plans are through so-called tabletop exercises. Tabletop
exercises are analogous to a fire drill, where a hypothetical cyber incident
scenario is developed and played out, ideally involving not only those
3
Jill Abitbo, A Practical Look at the GDPR’s Data Breach Notification Provision, THE
CYBERSECURITY L. REP., Jan. 17, 2018, at 3.
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organization personnel with direct responsibilities under the cyber incident
response plan, but also executives who have decision-making authority when it
comes to budget resources and prioritization. Like the incident response plan
itself, the tabletop exercise should be specifically tailored to the organization
that is utilizing it and not be just an off-the-shelf product. 4
CONCLUSION
Cyber-related risks are a reality that all organizations face regardless of
industry, size or scope. Following good front-end cybersecurity hygiene, such
as the steps outlined here, can help minimize the frequency and impact of
incidents when they do occur. And they will.

4
Christopher P. Skroupa, Cybersecurity Challenges For The Boardroom: What Publically Traded
Companies Should Consider, FORBES (Mar. 12, 2018, 12:00 PM), https://www.forbes.com/sites/
christopherskroupa/2018/03/12/cybersecurity-challenges-for-the-boardroom-what-publicly-traded-companiesshould-consider/#632995044f48.
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The Georgia Taxpayer Protection False Claims Act
was signed on April 16, 2012. Participating in the
signing ceremony with Governor Nathan Deal are
(from left) Rep. Matt Ramsey, Rep. Edward Lindsey,
and Michael A. Sullivan of Finch McCranie, LLP.

Michael A. Sullivan
www.finchmccranie.com
www.qui-tam-litigation.com
Finch McCranie, LLP
225 Peachtree Street, Suite 1700
Atlanta, Georgia 30303
(404) 658-9070
msullivan@finchmccranie.com

Chapter 8
2 of 40

The Federal False Claims Act and
Georgia’s Two False Claims Acts
Michael A. Sullivan1
Continuing the trend of states enacting their own versions of the federal False Claims Act
(“FCA”),2 in 2012 the Georgia General Assembly enacted the “Georgia Taxpayer Protection

1 Michael A. Sullivan is a partner with Finch McCranie, LLP in Atlanta. He represents whistleblowers in
qui tam litigation under the False Claims Act, in the SEC and CFTC Whistleblower Programs, and in the
IRS Whistleblower Program. Mr. Sullivan was counsel to Relators in two of the largest health care fraud
qui tam recoveries in recent years: (1) the $465 million settlement by Mylan, Inc. in 2017 for erroneously
classifying its patented, brand name drug EpiPen as a generic drug to avoid its obligation to pay higher
Medicaid rebates; and (2) the groundbreaking case that authorized use of statistical sampling to prove
elements of FCA liability and damages, United States ex rel. Glenda Martin v. Life Care Centers of
America, Inc. (E.D. TN), which in 2016 produced the largest health care fraud settlement in history
against a skilled nursing facility chain.
Mr. Sullivan has worked with the False Claims Act since the late 1980s and has both defended and
prosecuted cases under the False Claims Act. Mr. Sullivan helped draft Georgia’s two qui tam statutes,
the 2007 “State False Medicaid Claims Act,” and the 2012 “Georgia Taxpayer Protection False Claims
Act.” Since the December 2006 beginning of the new IRS Whistleblower Program, Mr. Sullivan has also
represented IRS whistleblowers in submissions totaling billions of dollars. He has also worked with the
IRS Whistleblower Office staff in presenting programs on best practices in pursuing IRS Whistleblower
claims.
In the compliance area, Mr. Sullivan currently serves on the Senior Leadership Team in the monitorship
of Volkswagen AG, in his role as Counsel to the Independent Compliance Monitor and Auditor, Larry D.
Thompson.
In 2009 and again in 2010, Mr. Sullivan was consulted by staff members of the U.S. Senate Banking
Committee to discuss how the new SEC and CFTC Whistleblower Programs should operate. In 2011, he
met with the SEC and CFTC Chairmen and senior staff to recommend changes to the proposed rules for
SEC and CFTC Whistleblower claims. Mr. Sullivan is a graduate of the University of North Carolina and
Vanderbilt Law School. He clerked for U.S. District Judge Marvin H. Shoob in Atlanta from 1984-86.
He chairs the bi-annual “Whistleblower Law Symposium” for ICLE-GA, and is the co-author of
www.whistleblowerlawyerblog.com.
2 31 U.S.C. §§ 3729-33.
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False Claims Act.”3 Both the federal and state FCA laws are civil statutes designed to combat
fraud directed at taxpayer dollars.
Since its 1986 amendments created the modern Act, the federal FCA has been
dramatically successful in recovering many billions of dollars in taxpayer funds from defendants
who engaged in fraud or false claims. Especially in this time of tight state budgets, Sen. Charles
Grassley (R-Iowa) and others have championed the FCA as a model for states – both to deter
fraud in government contracts and programs, and to recover meaningful damages and penalties
designed to make the states “whole” when they are defrauded. As Sen. Grassley argues, these
laws work by providing incentives to private citizen “whistleblowers” (known as “relators”) to
expose fraud against taxpayer funds by filing “qui tam”4 lawsuits on behalf of a government
body.
In 2007, like many other states that sought to qualify for financial incentives established
by Congress, Georgia took the first step by passing a state FCA that applies only to Medicaid
spending, the “State False Medicaid Claims Act.”5
The 2012 Georgia Taxpayer Protection False Claims Act now extends Georgia’s
protection of taxpayer dollars beyond Medicaid, to include protection of all other spending by
the state, and all spending by local governments.

3 O.C.G.A. §§ 23-3-120 to 23-3-127.
4 The term “qui tam” is derived from the Latin phrase, “qui tam pro domino rege quam pro se ipso in
hac parte sequitur,” which means “who pursues this action on our Lord the King's behalf as well as his
own.” Vermont Agency of Natural Resources v. United States ex rel. Stevens, 529 U.S. 765, 769 n.1
(2000).
5 O.C.G.A. §§ 49-4-168 to 49-4-168.6.
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Moreover, the 2012 Act can be used by a wide array of “local government” entities. The
Act defines “local government” broadly to include “any Georgia county, municipal corporation,
consolidated government, authority, board of education or other local public board, body, or
commission, town, school district, board of cooperative educational services, local public benefit
corporation, hospital authority, taxing authority, or other political subdivision of the state or of
such local government, including MARTA.”
This article begins with an “Executive Summary” of the Georgia Taxpayer Protection
False Claims Act (section I). Because this Georgia law is based on the federal FCA, this article
then provides an overview of the federal FCA (sections II-VIII). For attorneys who encounter
this powerful anti-fraud law, this article may be useful in explaining the unique procedures of the
FCA, as well as how it has been used by the federal and state governments.
I.

Executive Summary of “Georgia Taxpayer Protection False Claims Act” (HB 822)
The Georgia Taxpayer Protection False Claims Act (the “Act”) is a state version of the

extremely successful federal False Claims Act. The FCA is the federal government’s primary
civil tool for combating fraud directed at taxpayer funds. The majority of states already have
such a law designed to stop and deter fraud against state government.
Background: The FCA originally was enacted during the Civil War. In 1986, President
Ronald Reagan signed into law an amended version of the FCA, which has since generated more
than $56 billion in recoveries from those who have defrauded the government. The FCA also
helps deter fraud by those who do business with the government.
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State False Claims Acts: As noted, based on the federal FCA’s great successes since
1986, Sen. Charles Grassley has helped lead efforts to encourage states to pass their own
versions of the FCA. Congress established financial incentives for states that enact their own
versions of the FCA that closely follow the FCA’s terms, through the Deficit Reduction Act of
2005.6 (Those states receive an extra 10% of Medicaid fraud recoveries.) Congress amended the
federal FCA in 2009-2010 to increase the FCA’s effectiveness.
At least twenty-nine other states now have enacted their own False Claims Acts, which
are also based on the federal FCA.7 The majority of these states’ laws protect all state spending
of any nature.
On May 24, 2007, Governor Perdue signed into law Georgia’s “State False Medicaid
Claims Act,”8 which is based on the 2007 federal FCA, but protects only Medicaid spending.
6 Deficit Reduction Act of 2005, Pub. L. No. 109-171, 120 Stat. 4.
7 As of February 28, 2018, state “False Claims” statutes are in effect in at least the following other states:
California, Colorado, Connecticut, Delaware, Florida, Hawaii, Illinois, Indiana, Iowa, Louisiana,
Maryland, Massachusetts, Michigan, Minnesota, Montana, Nevada, New Hampshire, New Jersey, New
Mexico, New York, North Carolina, Oklahoma, Rhode Island, Tennessee, Texas, Vermont, Virginia,
Washington, and the District of Columbia. See CAL. GOV’T CODE §§ 12650-12656; COL. REV. STAT.
§§ 25.5-4-303.5 to 25.5-4-310; CONN. GEN. STAT. ANN. §§ 17B-301 to 17A-301P; DEL. CODE ANN. tit. 6,
§§ 1201-1209; FLA. STAT. §§ 68.081-68.09; HAW. REV. STAT. §§ 661-21 to 661-29; 740 ILL. COMP.
STAT. §§ 175/1 to 175/8; IND. CODE §§ 5-11-5.5-1 to 5-11-5.5-18; IOWA CODE ANN. §§ 685.1 to 685.7;
LA. REV. STAT. ANN. §§ 46:437.1-440.3; MD. HEALTH GEN . §§ 2-601 to 2-611; MASS. GEN. LAWS 12
§§ 5A; MICH. COMP. LAWS §§ 400.601-400.613; M.S.A. §§ 15C.01 to 15C.16; MONT. CODE ANN. §§
17-8-401 to 17-8-412; NEV. REV. STAT. §§ 357.010 to 357.250; N.H. REV. STAT. ANN. §§ 167:61 to
167:61-e; N.J. STAT. ANN §§ 2A:32C-1 to 2A:32C-17; N.M. STAT. §§ 27-14-1 to 27-14-15; N.Y. STATE
FIN. LAW §§ 187-194 (McKinney); N.C.G.S.A. §§ 1-605 to 1-618; OKLA. STAT. tit. 63, §§ 5053-5053.7;
R.I. GEN. LAWS §§ 9-1.1-1 to 9-1.1-8; TENN. CODE ANN. §§ 71-5-181 to 71-5-185; TEX. HUM. RES.
CODE ANN. §§ 36.001 to 36.132; VA. CODE ANN. §§ 8.01-216.1 to 8.01-216.19; VT. STAT. ANN., tit. 32,
§§ 630 to 642; WASH. REV. CODE ANN. §§ 74.66.10 to 74.66.130 (WEST); and D.C. CODE §§ 2-308.132.308.21.
8 O.C.G.A. §§ 49-4-168 to 49-4-168.6.
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The new 2012 Georgia Taxpayer Protection False Claims Act now protects all state and local
government spending.
In sum, the 2012 Georgia Taxpayer Protection False Claims Act (1) protects all state and
local government spending from fraud, and not simply Medicaid spending; and (2) amends the
State False Medicaid Claims Act to conform to the 2009-2010 federal FCA amendments. All
states are required to conform to those amendments by 2013, or lose the federal incentive of an
additional 10% of Medicaid fraud recoveries.
Role of Attorney General: The Georgia Attorney General’s Office has surveyed other
states to identify the “best practices” used in other state False Claims Acts. The Georgia
Taxpayer Protection False Claims Act incorporates many of these “best practices.”
In addition, to ensure that only meritorious cases are pursued, the Attorney General will
retain authority to approve all such cases under the Act before filing, and to move to dismiss any
filed case that is deemed not meritorious. Since the Act was passed, the Attorney General has
published procedures for reviewing and approving cases.9
The Act authorizes the state to recover from those who defraud it “treble” damages (three
times the state’s economic losses) and civil penalties of $5,500 - $11,000 per false or fraudulent
claim, just as the federal FCA provides.
Cases may be instituted in the following ways:
1. The Attorney General’s Office may bring an action against any person or entity
alleged to have engaged in fraud or false claims directed at state funds.

9 See https://law.ga.gov/qui-tam-case-review-and-approval-procedures-non-medicaid.
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2. The Attorney General is authorized to delegate authority to District Attorneys or local
government attorneys to pursue cases filed concerning fraud directed at county or
local government funds.
3. Private citizens (“relators”) with knowledge of fraud may bring an action under the
Act. These are known as qui tam cases, which have made the federal FCA so
successful. More than 80% of federal FCA recoveries now are in cases of fraud
brought by private citizen “relators” (or “whistleblowers”).
Control by Attorney General: The Attorney General retains control over these cases.
The Attorney General can withdraw any authority used to delegate a case. As noted, the
Attorney General also can move to dismiss any case brought by a private citizen that is not
deemed meritorious.
Like the federal FCA, the Attorney General’s Office (or his designee) investigates the
allegations, while the case remains under seal. Cases are under seal for at least 60 days, but that
period is typically extended for more than a year to allow for an investigation to be completed.
How Cases Proceed: The Attorney General or other local government attorney to whom
authority has been delegated may elect to “intervene” in any case brought by a private citizen,
and thus will control the litigation as it moves forward. The relator’s counsel also participates in
the litigation.
If the Attorney General or his designee elects not to intervene in the case, the relator is
authorized to pursue the case. It is not unusual for the government initially to decline
intervention, only to intervene later after the relator has advanced the case and developed further
evidence that leads to a recovery by the state.
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If the action is successful and produces a recovery for the state or local government
involved, like the federal FCA, the Act authorizes the relator to receive 15-25% of the recovery
in cases in which the state or local government has intervened; and 25-30% of any recovery if
the state or local government has not intervened. The Act also provides for attorney’s fees and
expenses in the event of a successful recovery. Fees and expenses are not paid by the state or
local government, but by the defendants.
The Act mirrors other provisions of the federal FCA as well, provisions that are also
found in other state False Claims Acts. The Act provides procedures for the state or local
government to investigate claims, similar to the federal FCA. It also incorporates the federal
law’s anti-retaliation provisions.
State and Local Governments May Recover Their Attorney’s Fees, Costs, and
Expenses: Significantly, the state and any local government can recover from the defendant “all
costs, reasonable expenses, and reasonable attorney's fees incurred by the state or local
government in prosecuting a civil action brought to recover the damages and penalties provided
under this article.”10
Other States’ Experiences: Other states have found their false claims laws to be very
effective in addressing fraud directed at taxpayer funds. For example, in 2011 Texas obtained a
$170 million judgment in a single case involving fraud against the Medicaid program. As
another example, Toshiba had to repay California $30 million for knowingly selling defective
computer equipment in 2000. Of the states nearest to Georgia, Florida, North Carolina and

10 O.C.G.A. § 23-3-121(c).
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Virginia also have enacted similar laws and are using them to seek recovery of substantial
damages caused by fraud.
Return on Investment: The FCA is very efficient: it usually results in recovery of
multiples of the money invested in it. For example, studies have reported that, under the FCA,
for every dollar spent to investigate and prosecute health care fraud in civil cases, the federal
government receives $15 back in return. Realizing the high return on investment, Texas added
significantly to its resources devoted to pursuing health care fraud several years ago.
Corresponding Amendments to State False Medicaid Claims Act: Finally, the Act
updates the State False Medicare Claims Act, to make it consistent with the 2009-2010
amendments to the federal FCA, so that the state continues to be eligible for the financial
incentives established by Congress.
Cases involving Medicaid fraud will continue to be brought under the State False
Medicaid Claims Act. Cases involving other Georgia or local government spending will be
pursued under the new Georgia Taxpayer Protection False Claims Act.
II.

Introduction to the False Claims Acts, Federal and State
All lawyers will benefit from understanding potential claims and liabilities under the

federal and state False Claims Acts, especially those attorneys whose practices involve health
care, procurement, financial services, and other industries that involve government spending.
Health care increasingly has become the major focus of the federal government’s enforcement
efforts, although fraud by financial institutions has produced significant recoveries as well.
Adding to the lawyer’s challenges, since 2009 Congress has amended the False Claims
Act three times, primarily to overturn judicial decisions that once created obstacles to FCA
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actions.11 Those amendments also have created an important new basis of FCA liability –
retention of overpayments – which has great significance especially to health care providers.
These 2009-2010 amendments make the FCA a far more effective enforcement tool for the
government, and thus a much greater problem for defendants accused of health care fraud.
Further, a wave of new “whistleblower” statutes continues, inspired by the successes of
the False Claims Act. These new laws include (1) an increasing number of state versions of the
federal False Claims Act;12 (2) the 2006 enactment of new IRS Whistleblower Rewards
Program;13 and (3) new “SEC Whistleblower” and “CFTC Whistleblower” programs, authorized
in July 2010 as part of the Dodd-Frank Wall Street Reform and Consumer Protection Act
(“Dodd-Frank”).14 By encouraging employees, contractors, and others to report allegations of
fraud, these new whistleblower provisions create substantial concerns for health care

11 Fraud Enforcement and Recovery Act of 2009, Pub. L. No. 111-21, 123 Stat. 1617 (“FERA”); Patient
Protection and Affordable Care Act, Pub. L. 111-148, 124 Stat. 119 (“PPACA”); Dodd-Frank Wall Street
Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376.
12 See infra section IV.
13 The False Claims Act expressly “does not apply to claims, records, or statements made under the
Internal Revenue Code of 1986.” 31 U.S.C. § 3729(e). In December 2006, however, Congress used the
False Claims Act as a model in establishing the new IRS Whistleblower Rewards Program, which
provides incentives to “whistleblowers” to report violations of the Internal Revenue laws in excess of $2
million. IRS Whistleblowers may receive 15-30% of the recovery. See 26 U.S.C. § 7623(b)(1)
(providing for “an award at least 15 percent but not more than 30 percent of the collected proceeds
(including penalties, interest, additions to tax, and additional amounts)).” Regularly updated information
about the IRS Whistleblower program may be found at
http://www.whistleblowerlawyerblog.com/irs_rewards_program_tax/.
14 Section 922 of the Dodd-Frank Financial Reform Act provides for the first potentially meaningful

rewards to whistleblowers by the Securities and Exchange Commission.
(http://www.whistleblowerlawyerblog.com/2010/07/new_sec_whistleblower_program_1.html). Section
748 provides for similar rewards to whistleblowers by the Commodity Futures Trading Commission.
(http://www.whistleblowerlawyerblog.com/2010/07/whistleblowers_reporting_deriv.html#more).

Chapter 8
11 of 40

organizations and other defendants alleged to be liable.
This article provides an overview of what lawyers should know about the federal False
Claims Act and the new state False Claims Acts. These state False Claims Acts, like the federal
Act, have unique procedural requirements that are foreign to most lawyers.
This article explains how both the federal and state False Claims Acts work. It
summarizes the background of the federal False Claims Act, outlines how it operates, and
discusses the Act’s increasing use to combat fraud directed at public funds. This article also
highlights some important differences between state False Claims Acts and the federal False
Claims Act.
III.

Why A “False Claims Act”?
Fraud is perhaps so pervasive and, therefore, costly to the Government due to a
lack of deterrence. GAO concluded in its 1981 study that most fraud goes
undetected due to the failure of Governmental agencies to effectively ensure
accountability on the part of program recipients and Government contractors.
The study states:
For those who are caught committing fraud, the chances of being
prosecuted and eventually going to jail are slim. . . . The sad truth is that
crime against the Government often does pay.15
Fraud – and allegations of fraud – plague government spending at every level. Today, as

the federal government struggles to fund the hundreds of billions of dollars spent annually on
health care through Medicare, Medicaid, and other programs; the Iraq and Afghanistan wars; the
financial “bailout” measures enacted after the 2008 financial collapse; disaster relief efforts; and

15 S. REP. No. 99-345, at 3 (1986), as reprinted in 1986 U.S.C.C.A.N. 5266, 5268 [hereinafter
“Legislative History”] (quoting 1981 GAO Report to Congress, “Fraud in Government Programs: How
Extensive Is It? How Can It Be Controlled?”).
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government grants and programs of every description, there is no shortage of opportunities for
fraud against the public fisc.
The False Claims Act has been the federal government’s “primary” weapon to recover
losses from those who defraud it.16 The Act not only authorizes the government to pursue
actions for treble damages and penalties, but also empowers and provides incentives to private
citizens to file suit on the government’s behalf as “qui tam relators.” Over the past three
decades. recoveries for the federal government have grown steadily since Congress amended the
Act in 1986 to encourage greater use of the qui tam provisions, as part of a “coordinated effort of
both the [g]overnment and the citizenry [to] decrease this wave of defrauding public funds.” 17
The federal False Claims Act since 1986 has been successful in recovering more than
$56 billion,18increasingly through qui tam lawsuits brought by private citizens. In light of the
federal Act’s successes, Congress in the Deficit Reduction Act of 200519 created a large financial
“carrot” for states that adopt state versions of the False Claims Act. Any state that passes its own
“False Claims” statute with qui tam or whistleblower provisions that are at least as effective as
those of the federal Act becomes eligible for a 10% increase in its share of Medicaid fraud
recoveries.20
16 Id. at 2.
17 Id.
18
See https://www.justice.gov/opa/pr/justice-department-recovers-over-37-billion-false-claims-actcases-fiscal-year-2017.
19 See Deficit Reduction Act of 2005, Pub. L. No. 109-171, 120 Stat. 4.
20 Id. § 6031. In the legislative hearings that led to passage of the Georgia State False Medicaid Claims
Act (at which this writer also testified), former Inspector General Doug Colburn of the Georgia
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Thus, the impetus for states to enact a False Claims Act is this incentive of more dollars.
Since 2006, the number of states with a state version of the False Claims Act covering at least
Medicaid has grown to at least twenty-nine.21 Other states22 have considered enacting similar
statutes of their own.
IV.

Background of the Federal False Claims Act
Although the False Claims Act may be the best known qui tam statute, it is far from being

the first. Qui tam actions date back to English law in the 13th and 14th Centuries. This tradition
took root in the American colonies and, by 1789, states and the new federal government had
authorized qui tam actions in various contexts.23
According to one writer:
In the early years of the Nation, the qui tam mechanism served a need at a time
Department of Community Health testified that Georgia currently pays approximately 38 cents of every
dollar spent in the Georgia Medicaid program, and thus Georgia currently receives 38% of Medicaid
fraud recoveries. This ten point increase to 48% in Georgia’s share of Medicaid fraud recoveries would
thus effectively increase Georgia’s share of these recoveries by more than 26% in actual dollars (i.e., by
the fraction 10/38).
21 See footnote 7 for a list of state “False Claims” statutes currently in effect. A regularly updated list of
state False Claims Acts appears at www.taf.org/statefca.htm. For an excellent 2005 article on state False
Claims Acts, see James F. Barger, Jr., Pamela H. Bucy, Melinda M. Eubanks, and Marc S. Raspanti,
States, Statutes, and Fraud: An Empirical Study of Emerging State False Claims Acts, 80 TUL. L. REV.
465 (2005) [hereinafter State False Claims Act Study].
22 State False Claims Acts also have been proposed in at least Arkansas, Kansas, Mississippi, Missouri,
North Dakota, Pennsylvania, and South Carolina. See John T. Boese, FraudMail Alert,
http://www.friedfrank.com/wcc/pdf/fm070314.pdf.
23 See, e.g., Marvin v. Trout, 199 U.S. 212, 225 (1905) (“Statutes providing for actions by a common
informer, who himself had no interest whatever in the controversy other than that given by statute, have
been in existence for hundreds of years in England, and in this country ever since the foundation of our
government.”) See generally CLAIRE M. SYLVIA, THE FALSE CLAIMS ACT: FRAUD AGAINST THE
GOVERNMENT § 2.3, at 34-36 (West 2004).
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when federal and state governments were fairly small and unable to devote
significant resources to law enforcement. As the role of the Government
expanded, the utility of private assistance in law enforcement did not diminish. If
anything, changes in the role and size of Government created a greater role for
this method of law enforcement.24
A. Birth of the False Claims Act: The Civil War prompted Congress to enact the
original False Claims Act in 1863. As government spending on war materials increased,
dishonest government contractors took advantage of opportunities to defraud the United States
government. “Through haste, carelessness, or criminal collusion, the state and federal officers
accepted almost every offer and paid almost any price for the commodities, regardless of
character, quality, or quantity.”25
One senator explained how the qui tam provisions of the Act were intended to work:
The effect of the [qui tam provisions] is simply to hold out to a confederate a
strong temptation to betray his co-conspirator, and bring him to justice. The bill
offers, in short, a reward to the informer who comes into court and betrays his coconspirator, if he be such; but it is not confined to that class. . . . In short, sir, I
have based the [qui tam provision] upon the old fashioned idea of holding out a
temptation and setting a rogue to catch a rogue, which is the safest and most
expeditious way I have ever discovered of bringing rogues to justice. 26
The original Act provided for double damages, plus a $2,000 forfeiture for each claim
submitted.27 If a private citizen or “relator” used the qui tam provision to file suit, the

24 SYLVIA, supra note 18 § 2:6, at 41.
25 Id. § 2:6, at 42 (quoting 1 FRED ALBERT SHANNON, THE ORIGINATION AND ADMINISTRATION OF THE
UNION ARMY, 1861-65, at 55-56, 58 (1965) (other sources quoted omitted)).
26 Id. § 2:6, at 43 (quoting Cong. Globe, 37th Cong., 3d Sess., 955-56 (1863)).
27 Legislative History, supra note 10.
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government had no right to intervene or control the litigation. A successful “relator” was entitled
to one-half of the government’s recovery.28
The Act survived in substantially its original form until World War II.29 In a classic and
oft-quoted 1885 passage, one court rejected the argument that courts should limit the statute’s
reach on the grounds that qui tam actions were poor public policy:
The statute is a remedial one. It is intended to protect the treasury against the
hungry and unscrupulous host that encompasses it on every side, and should be
construed accordingly. It was passed upon the theory, based on experience as old
as modern civilization that one of the least expensive and most effective means of
preventing frauds on the treasury is to make the perpetrators of them liable to
actions by private persons acting, if you please, under the strong stimulus of
personal ill will or the hope of gain. Prosecutions conducted by such means
compare with the ordinary methods as the enterprising privateer does to the slowgoing public vessel.30
B. “Over-Correction” of the False Claims Act: Until World War II, perhaps because of
the relatively small amount of government spending compared to the modern era, the Act did not
attract much attention.31 World War II then spawned various qui tam actions over defense
procurement fraud. Some relators sought to exploit what was effectively an unintended
“loophole” in the Act that permitted them to file “parasitic” lawsuits. These relators simply

28 Act of March 2, 1863, ch. 67, § 6, 12 Stat. 698 (discussed in SYLVIA, supra note 18, § 2:6, at 44 &
n.18).
29 Certain amendments to the Act did occur in the early 1900s. SYLVIA, supra note 18, § 2.6, at 44 &
n.18. In addition, the United States Supreme Court declined to limit the Act’s application in 1937 in
United States v. Kapp, 302 U.S. 214 (1937). In Kapp, the Supreme Court rejected the defendant’s
argument that the government must show a monetary loss and that the representations in question were
not material. Id. at 217-18.
30 United States v. Griswold, 24 F. 361, 365-66 (D. Or. 1885).
31 See generally JOHN T. BOESE, CIVIL FALSE CLAIMS AND QUI TAM ACTIONS §§ 1-9, 1-10 (1993).
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copied the information contained in criminal indictments, when the relator had no information to
bring to the government’s attention independently.32
In 1943 the Supreme Court in United States ex rel. Marcus v. Hess33 held that it was up to
Congress to make any desired changes in the Act to eliminate “parasitic” lawsuits.34 Congress
amended the Act that same year to do so. The 1943 Amendments eliminated jurisdiction over
qui tam actions that were based on evidence or information in the government’s possession, even
if the relator had provided the information to the government.35
In addition, Congress in 1943 also gave the government the right to intervene and litigate
cases filed by qui tam relators. The 1943 amendments also dramatically reduced incentives for
qui tam suits to be filed, by reducing to 10% the maximum amount of the recovery that a relator
could receive if the government intervened, with a 25% maximum award if the government did
not intervene and the private citizen alone obtained a judgment or settlement.36
C. The 1986 Amendments Establish the Modern False Claims Act: By the 1980s, both
the Justice Department and congressional leaders realized that the 1943 amendments and
“several restrictive court interpretations”37 had made the False Claims Act ineffective.

32 Legislative History, supra note 10, at 11.
33 317 U.S. 537 (1943).
34 Id. at 546-47.
35 Act of December 23, 1943, ch. 377, 57 Stat. 608.
36 SYLVIA, supra note 18, § 2:8, at 51.
37 Legislative History, supra note 10.
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Congress acted decisively in 1986 with major amendments that breathed life into the False
Claims Act.38
A representative of a business association testified that the 1986 Amendments were:
supportive of improved integrity in military contracting. The bill adds no new
layers of bureaucracy, new regulations, or new Federal police powers. Instead,
the bill takes the sensible approach of increasing penalties for wrongdoing, and
rewarding those private individuals who take significant personal risks to bring
such wrongdoing to light.39
The 1986 Amendments increased financial and other incentives for qui tam relators to
bring suits on behalf of the government. Congress increased the damages recoverable by the
government from double damages to treble damages, and increased the monetary penalties to a
minimum of $5,000 and a maximum of $10,000 per false claim. The 1986 Amendments also
increased the qui tam relator’s share of recovery to a range of 15% to 25% in cases in which the
government intervenes, and 25% to 30% in cases in which the government does not intervene,
plus attorney’s fees and costs.
The 1986 Amendments also clarified the standard of proof required and made defendants
liable for acting with “deliberate ignorance” or “reckless disregard” of the truth. Congress also
lengthened the statute of limitations to as much as ten years, modernized jurisdiction and venue
provisions, and made other changes as well.40

38 S. 1562, 99th Cong., 2d Sess. (1986) (False Claims Reform Act) (discussed in Legislative History,
supra note 10).
39 Legislative History, supra note 10, at 14.
40 See section IV, infra.
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D. The 2009 and 2010 Amendments Remove Judicially Created Obstacles to the False
Claims Act: Responding to a variety of court decisions since 1986 that had limited the FCA’s
effectiveness, Congress again acted decisively in 2009 and 2010 with amendments, in three
stages:
First, the 2009 Fraud Enforcement and Recovery Act ("FERA") legislatively overruled
judicial decisions that had limited the FCA’s reach, including Allison Engine Co. v. United States
ex rel. Sanders, 553 U.S. 662 (2008); United States ex rel. Totten v. Bombardier Corp., 380 F.3d
488 (D.C. Cir. 2004), cert. denied, 544 U.S. 1032 (2005); and United States ex rel. DRC, Inc. v.
Custer Battles, LLC, 376 F. Supp. 2d 617 (E.D. Va. 2005), rev'd, 562 F.3d 295 (4th Cir. 2009).
The major effects of the 2009 FERA amendments included the following:
1. The amendments expanded the definition of "claim," and fraud directed against
government contractors, grantees and other recipients is now plainly covered by
the FCA.
2. Funds administered by the United States government (such as in Iraq) are now
included within the FCA’s protections.
3. Retaining overpayments of money is now an explicit basis of liability, which is an
important broadening of the Act from the perspective of health care providers,
among others.
4. Liability for "conspiracy" to violate the FCA is far broader, and now includes
conspiring to commit a violation of any substantive FCA theory of liability.
5. Protection of whistleblowers and others against "retaliation" now extends not
only to "employees," but also to "contractors" and "agents"; and persons other
than "employers" potentially may be held liable for retaliation.
6. In investigating, the government now has authority to use "civil investigative
demands" more broadly to gather evidence and take testimony, and to share
information more with state and local authorities and with
whistleblowers/relators.

Chapter 8
19 of 40

7. A standard definition of what is "material" now applies in False Claims Act
cases.41
8. The statute of limitations has been clarified in qui tam cases to facilitate the
government’s asserting its own claims.
Second, in 2010, Congress made other important changes to the FCA. From a relator’s
perspective, perhaps most significant was eliminating language in the “public disclosure”
provision (section 3730(e)(4)(a)) that sometimes deprived the court of subject matter jurisdiction.
Congress rewrote that provision so that the court no longer loses subject matter jurisdiction even
if a “public disclosure” has occurred. Another change to this section was to empower the
government to prevent dismissals based on “public disclosure” through the following language:
“the court shall dismiss an action or claim under this section, unless opposed by the Government
. . . .” 42
From a health care entity’s perspective, the most important FCA changes may be that it
(1) clarified and extended liability for overpayments identified but retained by providers in
Medicare and Medicaid claims;43 and (2) made explicit that claims which include items or
services resulting from an Anti-Kickback Act violation constitute false claims under the FCA.44
Third, also in 2010, Congress created a uniform three year statute of limitations for
claims of “retaliation” pursuant to section 3730(h). It also corrected an apparent drafting error in
41 See also Universal Health Servs., Inc. v. United States ex rel. Escobar, 136 S. Ct. 1989, 2002, 195 L. Ed. 2d 348
(2016)(addressing materiality under FCA).

42 31 U.S.C. § 3730 (e)(4)(A).
43 Pub. L. No. 111-148, § 6402.
44 Pub. L. No. 111-148, § 6402(f).
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FERA’s 2009 changes to the same section by restoring its intended breadth. The anti-retaliation
provision now encompasses (a) not only the pre-FERA definition of “protected conduct” as
“lawful acts done . . . in furtherance of [an FCA action]” (which FERA had mistakenly dropped
from the statute), but also (b) FERA’s expansion of the definition of “protected conduct” to
include “other efforts to stop 1 or more violations [of the FCA] . . . .”45
V.

Overview of How the Modern False Claims Act Works (with Comparisons to Some
State False Claims Acts)
A.

Conduct Prohibited

The federal False Claims Act imposes civil liability under several different theories,
only four of which were generally used before FERA. FERA has added an additional theory of
liability for retention of overpayments, which now will likely be used quite often, especially in
health care cases:
First, the Act makes liable any person who knowingly presents, or causes to be
presented, a “false or fraudulent claim for payment or approval.”46
Second, the Act creates liability for using a “false record or statement.” It imposes
liability on any person who “knowingly makes, uses, or causes to be made or used, a false
record or statement material to a false or fraudulent claim.”47
“Claim” is broadly defined, and is not limited to submissions made directly to the federal

45 31 U.S.C. § 3730(h).
46 31 U.S.C. § 3729(a)(1)(A).
47 Id. § 3729(a)(1)(B).
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government:
(2) the term "claim"-(A) means any request or demand, whether under a contract or otherwise, for
money or property and whether or not the United States has title to the money or
property, that-(i) is presented to an officer, employee, or agent of the United States; or
(ii) is made to a contractor, grantee, or other recipient, if the money or
property is to be spent or used on the Government's behalf or to advance a
Government program or interest, and if the United States Government-(I) provides or has provided any portion of the money or property
requested or demanded; or
(II) will reimburse such contractor, grantee, or other recipient for
any portion of the money or property which is requested or
demanded; and
(B) does not include requests or demands for money or property that the
Government has paid to an individual as compensation for Federal employment or
as an income subsidy with no restrictions on that individual's use of the money or
property.48
Third, since the government also can be defrauded when a private entity underpays or
avoids paying an obligation to the government, the Act contains what is known as a “reverse
false claim” provision. FERA has added language to this provision to establish liability for
retention of overpayments. This provision of the FCA creates liability for any person who
“knowingly makes, uses, or causes to be made or used, a false record or statement material to an
obligation to pay or transmit money or property to the Government, or knowingly conceals or
knowingly and improperly avoids or decreases an obligation to pay or transmit money or
48 Id. § 3729(b)(2).
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property to the Government.”49 For example, a company that is obligated to pay royalties to the
government under an oil lease can be held liable if it uses false records or statements to pay less
than what it owes. Health care providers can now also be liable for retaining identified
overpayments from federal health care programs such as Medicare and Medicaid.
FERA has introduced the following definition of “obligation”:
(3) the term "obligation" means an established duty, whether or not fixed, arising from an
express or implied contractual, grantor-grantee, or licensor-licensee relationship, from a
fee-based or similar relationship, from statute or regulation, or from the retention of any
overpayment; . . . .
Fifth, the False Claims Act imposes liability under a “conspiracy” provision, which
FERA has broadened to cover conspiracy to violate any substantive provision of the FCA. Any
person who “conspires to commit a violation of subparagraph (A), (B), (D), (E), (F), or (G)” is
liable under this provision.50
State False Claims Acts compared: Before FERA included retention of overpayments
as a basis of FCA liability, several states—including Hawaii, Massachusetts, Nevada, Tennessee,
and Wisconsin—had expanded the federal Act’s other four commonly-used theories of liability
listed above. These state laws recognized a legal theory for holding liable a person or entity
who is the “beneficiary” of the “inadvertent submission” of a false or fraudulent claim, if that
person or entity fails to disclose (and presumably correct) the false claim after discovering it.51

49 Id. § 3729(a)(1)(G). The Act also lists three little-used bases of liability in subsections (a)(1)(D), (E),
and (F), which are omitted from this discussion.
50 Id. § 3729(a)(1)(C).
51 See, e.g., TENN. CODE ANN. § 4-18-103 (imposing liability on a “beneficiary of an inadvertent
submission of a false claim to the state or a political subdivision, [who] subsequently discovers the falsity
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Now, since the 2012 Act took effect, Georgia’s two FCAs both provide for liability for “retention
of overpayments.”
Moreover, Tennessee’s False Claims Act reaches beyond false or fraudulent “claims”
and imposes liability for false or fraudulent “conduct” that apparently does not necessarily
involve “claims” submitted to the state. This state law adds a new category of liability for “any
false or fraudulent conduct, representation, or practice in order to procure anything of value
directly or indirectly from the state or any political subdivision.”52
B.

Retaliation Protection for Employees, Contractors, and Agents

As noted, the federal False Claims Act also creates a cause of action for damages for
retaliation against employees, contractors, and agents who assist in the investigation and
prosecution of False Claims Act cases.53 This cause of action belongs to the employee alone, and
the government does not share in any recovery for retaliation.
As summarized above, FERA and Dodd-Frank have modified the federal FCA retaliation
provision in section 3730(h) so that it now provides as follows:
(h) Relief from retaliatory actions.
(1) In general. Any employee, contractor, or agent shall be entitled to all relief necessary
to make that employee, contractor, or agent whole, if that employee, contractor, or agent
of the claim, and fails to disclose the false claim to the state or the political subdivision within a
reasonable time after discovery of the false claim”). See also HAW. REV. STAT. § 661-21 (similar
provision for failing to disclose inadvertent submission of false claim after discovery of submission);
MASS. GEN. LAWS 12 § 5B (similar provision); NEV. REV. STAT. § 357.040 (similar provision); WIS.
STAT. ANN. § 20.931(2)(h) (similar provision).
52 TENN. CODE ANN. § 4-18-103.
53 31 U.S.C. § 3730(h).
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is discharged, demoted, suspended, threatened, harassed, or in any other manner
discriminated against in the terms and conditions of employment because of lawful acts
done by the employee, contractor, agent or associated others in furtherance of an action
under this section or other efforts to stop 1 or more violations of this subchapter.
(2) Relief. Relief under paragraph (1) shall include reinstatement with the same seniority
status that employee, contractor, or agent would have had but for the discrimination, 2
times the amount of back pay, interest on the back pay, and compensation for any special
damages sustained as a result of the discrimination, including litigation costs and
reasonable attorneys' fees. An action under this subsection may be brought in the
appropriate district court of the United States for the relief provided in this subsection.
(3) Limitation on Bringing Civil Action. A civil action under this subsection may not be
brought more than 3 years after the date when the retaliation occurred.
31 U.S.C. § 3730(h).
State False Claims Acts compared: The New Jersey False Claims Act goes further than
the federal Act’s retaliation provision. It authorizes, “where appropriate, punitive damages,”
and affirmatively prohibits employers from attempting to restrict employees’ abilities to report
evidence of fraud to the government. 54

54 The “employee protections” of the New Jersey False Claims Act are set forth below:
§ 2A:32C-10. Employer policies restricting employees from disclosing information or
reporting violations prohibited; employee protections; remedies for violations
a. No employer shall make, adopt, or enforce any rule, regulation, or policy preventing an
employee from disclosing information to a State or law enforcement agency or from
acting to further a false claims action, including investigating, initiating, testifying, or
assisting in an action filed or to be filed under this act.
b. No employer shall discharge, demote, suspend, threaten, harass, deny promotion to, or
in any other manner discriminate against an employee in the terms and conditions of
employment because of lawful acts done by the employee on behalf of the employee or
others in disclosing information to a State or law enforcement agency or in furthering a
false claims action, including investigation for, initiation of, testimony for, or assistance
in an action filed or to be filed under this act.
c. An employer who violates subsection b. of this section shall be liable for all relief
necessary to make the employee whole, including reinstatement with the same seniority
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C.

Broad Definition of “Knowing” and “Knowingly”

The federal Act’s “scienter” requirement of “knowingly” presenting false claims, or
“knowingly” using false records or statements, is broadly defined as well. A person is liable not
only when acting with “actual knowledge,” but also when acting in “deliberate ignorance” or
“reckless disregard” of the truth or falsity of the information in question.55 The Act also makes
explicit that no “specific intent to defraud” need be shown to impose liability, and thus rejects
this traditional “fraud” standard.
State False Claims Acts compared: The state False Claims Acts typically incorporate
the same broad definitions of “knowing” and “knowingly,” and likewise makes clear that “[n]o

status such employee would have had but for the discrimination, two times the amount of
back pay, interest on the back pay, compensation for any special damage sustained as a
result of the discrimination, and, where appropriate, punitive damages. In addition, the
defendant shall be required to pay litigation costs and reasonable attorneys' fees
associated with an action brought under this section. An employee may bring an action in
the Superior Court for the relief provided in this subsection.
d. An employee who is discharged, demoted, suspended, harassed, denied promotion, or
in any other manner discriminated against in the terms and conditions of employment by
his employer because of participation in conduct which directly or indirectly resulted in a
false claim being submitted to the State shall be entitled to the remedies under subsection
c. of this section if, and only if, both of the following occurred:
(1) The employee voluntarily disclosed information to a State or law enforcement
agency or acts in furtherance of a false claims action, including investigation for,
initiation of, testimony for, or assistance in an action filed or to be filed.
(2) The employee had been harassed, threatened with termination or demotion, or
otherwise coerced by the employer or its management into engaging in the
fraudulent activity in the first place.
N.J. STAT. ANN. § 2A:32C-10.
55 Id. § 3729(b).
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proof of specific intent to defraud is required.” States have no leeway in this regard if they wish
to qualify for the additional funds under the Deficit Reduction Act. In fact, when the Georgia bill
was under consideration in 2007, Indiana’s statute had already been determined not to qualify
that state for additional funds under the Deficit Reduction Act, precisely because the Indiana
statute did not define “knowing” and “knowingly” as broadly as does the federal Act.56
D.

Damages and Penalties Under the False Claims Act

Exposure of defendants in False Claims Act cases can be enormous. First, the Act
provides for treble damages—“3 times the amount of damages which the Government sustains
because of the act of that person.”57
Second, the Act provides for a civil penalty of $5,000 to $10,000 for each false claim
submitted, an amount that has been adjusted upward for inflation periodically. 58 For civil
penalties assessed after August 1, 2016, for violations that occurred after November 2, 2015, the
minimum penalty increased from $5,500 to $10,781, and the maximum penalty increased from
$11,000 to $21,563. 59 Thereafter, penalties have been adjusted for inflation to a range of
$10,957-$21,916 per violation starting February 3, 2017, and then to $11,181-$22,363 per
violation for penalties assessed after January 29, 2018. 60
56 See http://www.oig.hhs.gov/fraud/docs/falseclaimsact/Indiana.pdf.
57 31 U.S.C. § 3729(a)(1). In specified circumstances in which the defendant reports the fraud to the
government promptly and cooperates fully, the Act provides for double damages. 31 U.S.C. § 3729(a)(2).
58 31 U.S.C. § 3729(a)(1). See 28 U.S.C. § 2461; 28 C.F.R. § 85.3(9) (2006).

59 28 C.F.R. § 85.5.
60 See https://www.gpo.gov/fdsys/pkg/FR-2018-01-29/pdf/2018-01464.pdf.
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State False Claims Acts: The state Acts likewise provide for treble damages and
penalties that are typically $5,500 to $11,000 for each false claim submitted, although states are
free to impose larger penalties. For instance, under the New York FCA enacted in 2007 and
substantially amended in 2010 in light of FERA, penalties range from $6,000 to $12,000 for each
false or fraudulent claim.61
E.

Some of the Peculiar Jurisdictional and Procedural Requirements
In Qui Tam Cases

The False Claims Act establishes a wholly different process for qui tam actions from the
usual one encountered in civil litigation. The Act has unique jurisdictional and procedural
requirements.
The qui tam relator brings the lawsuit for the relator and for the United States, in the
name of the United States.62 The action can also be brought in the name of one or more states, if
applicable. The Complaint must be filed “in camera” and “under seal,” and must remain under
seal for at least 60 days.63 The relator must serve the government under Rule 4 of the Federal
Rules of Civil Procedure with a “copy of the complaint and written disclosure of substantially all
material evidence and information the person possesses.”64
In reality, courts regularly have extended the seal for many months (or even years) at the

61 N.Y. STATE FIN. LAW § 189 (McKinney).
62 31 U.S.C. § 3730(b)(1).
63 31 U.S.C. § 3730(b)(2).
64 Id.

Chapter 8
28 of 40

government’s request, although some courts are becoming more restrictive. The purpose of the
seal extensions is to permit the government to evaluate and investigate the case and make its
decision as to whether to intervene. Thus, it is not uncommon for the defendant to receive no
notice for more than a year that it has been sued in a qui tam action, even as the government
meets with the relator and relator’s counsel to develop the case against the defendant.
Nonetheless, defense counsel may infer the existence of a qui tam action when the client or its
employees are contacted by government agents.
If the government elects to intervene, it assumes primary responsibility for prosecuting the
case, although the relator remains a party with certain rights to participate.65 The defendant is
served once the complaint is unsealed, and has 20 days after service to respond.66
If the government intervenes, it is not “bound by an act of the person bringing the
action.”67 The government can file its own complaint and can expand or amend the allegations
made.68 Once it has intervened, the government also has the right to dismiss the case
notwithstanding the relator’s objections, but the relator has a right to be heard on the issue.69
The government may petition the court before intervention for a partial lifting of the seal
in order to disclose the complaint to the defendant and discuss resolution of the case, even before

65 Id. § 3730(c)(1).
66 Id. § 3730(b)(3).
67 Id. § 3730(c)(1).
68 See id.
69 Id. § 3730(c)(2)(A).
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it decides whether to intervene.
If the government elects not to intervene, the relator has the right to “conduct the
action.”70 Although the relator must prosecute the case without the government, as stated the
relator is entitled to a larger share of any recovery, 25-30%, in non-intervened cases.71
After intervention, the government is authorized to settle the case even if the relator
objects, but the relator has a right to a “fairness” hearing on any such settlement. In actuality, a
relator’s objections are highly unlikely to stop a settlement that the government, after
intervention, seeks to make.
Before 2010, the Act stated that, when there is an action “based upon the public
disclosure of allegations or transactions” in one of three specified categories of places where
disclosures can occur, the court shall lack jurisdiction over the action, unless “the person
bringing the action is an original source of the information.” The three specified places of
“public disclosure” were “[1] in a criminal, civil, or administrative hearing, [2] in a
congressional, administrative, or Government Accounting Office report, hearing, audit, or
investigation, or [3] from the news media.”72
70 Id. § 3730(c)(3).
71 Even “non-intervened” cases sometimes result in substantial liabilities to defendants. For example, in
United States ex rel. Franklin v. Parke Davis, No. 96-11651-PBS (D. Mass.), a relator pursued an action
over the off-label marketing of Neurontin, and the government elected not to intervene. Ultimately, the
defendant entered into a global settlement of $430 million, of which $152 million was to settle False
Claims Act liability, and $38 million was to settle civil liabilities to the fifty states. See
http://www.usdoj.gov/civil/foia/elecread/2004/Warner-Lambert%202004.pdf.
72 The “public disclosure” provision before PPACA provided as follows:
No court shall have jurisdiction over an action under this section based upon the public
disclosure of allegations or transactions in a criminal, civil, or administrative hearing, in a
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Amendments in 2010 have removed this jurisdictional bar, have authorized the
government to prevent dismissal on this basis if it chooses, and have relaxed the standard for
relators to establish that they are an “original source” as a means of avoiding dismissal on that
basis as well. In addition, the amendments limited the type of public disclosures in question to
federal sources, and thus pre-empted for future violations the Supreme Court’s ruling shortly
thereafter in 2010 in Graham County Soil & Water Conservation District v. United States ex rel.

congressional, administrative, or Government Accounting Office Report, hearing, audit,
or investigation, or from the news media, unless the action is brought by the Attorney
General or the person bringing the action is an original source of the information.
[Former] 31 U.S.C. § 3730(e)(4)(A). Since 2010, this section of the Act provides as follows:
(4) (A) The court shall dismiss an action or claim under this section, unless opposed by the
Government, if substantially the same allegations or transactions as alleged in the action or claim
were publicly disclosed(i) in a Federal criminal, civil, or administrative hearing in which the Government or its
agent is a party;
(ii) in a congressional, Government Accountability Office, or other Federal report,
hearing, audit, or investigation; or
(iii) from the news media,
unless the action is brought by the Attorney General or the person bringing the action is an
original source of the information.
(B) For purposes of this paragraph, "original source" means an individual who either (i) prior to a
public disclosure under subsection (e)(4)(a), has voluntarily disclosed to the Government the
information on which allegations or transactions in a claim are based, or (2) who has knowledge
that is independent of and materially adds to the publicly disclosed allegations or transactions,
and who has voluntarily provided the information to the Government before filing an action under
this section.'" (31 U.S.C. 53730 (e)(4)(A) (Emphasis supplied).
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Wilson, 130 S. Ct. 1396 (2010)(state report created public disclosure under prior version of
FCA).
State False Claims Acts compared: The state False Claims Acts establish essentially
the same procedures, although most have not yet been amended to conform to the 2009-2010
FCA amendments discussed above. For example, the Georgia Act directs that the complaint and
“written disclosure of substantially all material evidence and information shall be served on the
Attorney General.” The complaint must be filed in camera and shall remain under seal for at
least 60 days, and it is not served on the defendant while it remains under seal. The Attorney
General may move to extend the time under seal in order to investigate the allegations of the
complaint, all pursuant to section 49-4-168.1(c).
VI.

The Trend of Recent Recoveries Under the False Claims Act
Over the past twenty-five years since the modern False Claims Act was established

through the 1986 Amendments, the federal government’s recoveries of dollars have grown
astronomically, especially in health care cases. The Department of Justice (“DOJ”) statistics73
tell the story:
In 1987, the government’s recoveries in qui tam cases totaled zero, presumably because
the 1986 Amendments had just taken effect; and total recoveries under the False Claims Act
were just $86 million. The following year, qui tam and other False Claims Act settlements and
judgments began a steady climb upward, exceeding $200 million by 1989, and $300 million by
1991. By 1994, the government’s recoveries broke the $1 billion mark for the first time, with
73 See Department of Justice statistics reprinted at http://www.taf.org/statistics.htm.
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$380 million of that amount attributable to qui tam case recoveries alone.
In 2000, the government recovered more than $1.5 billion, of which $1.2 billion was
derived from qui tam actions. In 2001, the government recovered more than $1.7 billion, with
almost $1.2 billion of that amount from qui tam cases. With the exception of 2004, in each year
since 2000 the government has recovered more than a billion dollars per year under the False
Claims Act, and qui tam actions were responsible for the lion’s share of those recoveries. For
example, in 2003, government recoveries exceeded $2.2 billion, of which $1.4 billion came from
qui tam cases. Similarly, in 2005, of the government’s total recovery of $1.4 billion, $1.1 billion
of that amount came from qui tam cases.
In 2014, DOJ set a record with $5.69 billion recovered from cases involving fraud and
false claims, with $3.1 billion in recoveries from financial institutions, and $2.3 billion in health
care fraud recoveries.74 In 2015, DOJ recovered $3.5 billion, of which $1.9 billion came from
companies and individuals in the health care industry. The next largest category of recoveries
was government contracts, which produced $1.1 billion in recoveries. 75 In 2016, DOJ recovered
$4.7 billion recovered, of which $2.5 billion came from the health care industry.76

74 http://www.justice.gov/opa/pr/justice-department-recovers-nearly-6-billion-false-claims-act-cases-fiscal-year2014.
75 https://www.justice.gov/opa/pr/justice-department-recovers-over-35-billion-false-claims-act-cases-fiscal-year2015.
76 https://www.justice.gov/opa/pr/justice-department-recovers-over-47-billion-false-claims-act-cases-fiscal-year2016.
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In 2017, DOJ recovered $3.7 billion, of which $2.4 billion involved the health care
industry, including drug companies, hospitals, pharmacies, laboratories, and physicians.77
It is interesting that, while defense procurement fraud both inspired the Act and was the
largest source of recoveries at the time of the 1986 Amendments, health care cases usually now
lead in recoveries, as health care costs have grown as a percentage of the federal budget. By
industry, in 1987 the defense industry was the largest source of cases under the False Claims
Act.78 The health care industry accounted for only 12% of cases under the False Claims Act in
1987; that percentage grew to 54% by 1997.79 In 2008, health care produced more than 80% of
the government’s recoveries,80 and that figure grew to 83% in 2010.81 As noted, financial
industry fraud has now produced several billion in recoveries in recent years, although that trend
may be attributable to cases resulting from the 2008 economic collapse and thus may or may not
continue.

77 https://www.justice.gov/opa/pr/justice-department-recovers-over-37-billion-false-claims-act-cases-fiscal-year2017.

78 SYLVIA, supra note 18, § 2:13, at 63.
79 Id. § 2:14, at 64.
80 See http://www.usdoj.gov/opa/pr/2008/November/08-civ-992.html.
81 http://www.justice.gov/opa/pr/2010/November/10-civ-1335.html.
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In short, the health care industry now typically accounts for the vast majority of
settlements and judgments obtained by the federal government for fraud and false claims.
VII.

Other States’ Experiences With Their Own False Claims Acts
As noted, at least twenty-nine states now have a False Claims statute, and many other

states are considering similar laws.82 The financial incentives of the Deficit Reduction Act of
2005 have not only prompted states that lacked False Claims statutes to enact them, but also have
caused many states wishing to qualify for the additional funds to amend their existing False
Claims statutes.
In essence, while states may enact “tougher” or more comprehensive laws than the
federal False Claims Act, states with “weaker” or less effective laws—as judged by the standards
of the Deficit Reduction Act—will not qualify for the additional funds.83

82 See supra notes 16 and 17 for lists of states.
83 Under the Deficit Reduction Act, the Office of Inspector General of HHS, in consultation with the
Justice Department, must determine that the state law meets the following criteria in order to qualify for
the increased share of Medicaid funds recovered:
(1) The law establishes liability to the State for false or fraudulent claims described in
section 3729 of title 31, United States Code, with respect to any expenditure described
in [31 U.S.C. § 1396b(d)].
(2) The law contains provisions that are at least as effective in rewarding and facilitating
qui tam actions for false or fraudulent claims as those described in sections 3730 through
3732 of Title 31, United States Code.
(3) The law contains a requirement for filing an action under seal for 60 days with
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Seven of the first ten states whose statutes were scrutinized by the Office of Inspector
General (OIG) quickly learned this lesson when OIG disapproved their state statutes.84 These
included California (which lacked a minimum penalty), Florida (which omitted “fraudulent”
from its definition of claims), Indiana (which did not make defendants liable for “deliberate
ignorance” and “reckless disregard”), Louisiana (which did not permit the state to intervene in
cases, set too low a percentage for whistleblowers to recover, and set no minimum penalty),
Michigan (which omitted penalties and liability for decreasing or avoiding an obligation to pay
the government, i.e., a “reverse false claim”), Nevada (which had a statute of limitations too
short and a minimum penalty too low), and Texas (which did not permit the whistleblower to
litigate the case if the state did not, and which provided for lower percentage shares to
whistleblowers and lower penalties). Most of these states have gone back to the drawing board
to correct these deficiencies.
In sum, the Deficit Reduction Act has set minimum standards for state False Claims Acts

review by the State Attorney General.
(4) The law contains a civil penalty that is not less than the amount of the civil penalty
authorized under section 3729 of Title 31, United States Code.
42 U.S.C. § 1396h(b).
84 The Office of Inspector General’s reviews of these state laws may be found at
http://oig.hhs.gov/fraud/falseclaimsact.asp.
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for states wishing to receive these additional funds. In plain English, the state laws must protect
at least Medicaid funds, and they must be at least as effective as the federal False Claims Act,
especially in rewarding and facilitating qui tam actions for false or fraudulent claims, with
damages and penalties no less than those under the federal Act.85
In addition, because of the 2009 and 2010 federal False Claims Act amendments, OIG gave
all states until 2013 to amend their state Acts to be consistent with the current federal Act, or else
lose the DRA benefit.86 Many state False Claims laws were already in transition after 2006.
States whose laws have been “disapproved” by OIG began to amend their statutes to meet the
requirements for obtaining the additional funds under the Deficit Reduction Act, as Florida and
Texas accomplished in 2007. While these laws are in flux, some significant differences from the
“Medicaid-only” laws such as Georgia’s new State False Medicaid Claims Act are likely to
remain.
First, the majority of state False Claims statutes protect the state’s funds generally, rather
than protecting only state Medicaid funds, as Georgia’s 2007 State False Medicaid Claims Act
was limited. Just as the federal False Claims Act is not limited to health care fraud, but
encompasses fraud against the government generally (except for Internal Revenue violations,

85 42 U.S.C. § 1396h(b)(4).
86 http://oig.hhs.gov/fraud/state-false-claims-act-reviews/index.asp.
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which are now covered by the new IRS Whistleblower program), many states have used these
statutes to protect public funds in general from fraud. Those states include California, Delaware,
Florida, Georgia (under the 2012 Act), Hawaii, Illinois, Indiana, Massachusetts, Minnesota,
Montana, Nevada, New Hampshire, New Jersey, New Mexico, New York, North Carolina,
Oklahoma, Rhode Island, Virginia, and Tennessee.87 New York’s False Claims Act—perhaps
the most comprehensive state FCA in the country--also includes non-payment and underpayment
of taxes owed to the state.
Because states have this leeway under the Deficit Reduction Act to pass laws that may be
“tougher” or more “effective” than the federal Act, some states have set the statutory penalties
higher than the federal level of $5,500 to $11,000 per claim. For instance, under the New York
FCA enacted in 2007 and amended in 2010, penalties range from $6,000 to $12,000 for each
false or fraudulent claim.88
Some other states authorize a higher percentage of the state’s recovery that a relator
(whistleblower) may receive, instead of the percentages that the federal False Claims Act
authorizes: 15-25% of the recovery in cases in which the government intervenes, and 25-30% in
cases in which the government does not intervene. For example, Nevada’s percentages are 15-

87 See supra note 16.
88 N.Y. STATE FIN. LAW § 189 (McKinney).

Chapter 8
38 of 40

33% in intervened cases, and 25-50% in non-intervened cases; Tennessee’s are 25-33% in
intervened cases and 35-50% in non-intervened cases; and Montana’s range from 15-50%.89
Most qui tam cases filed under the state False Claims statutes have related to health care.
Many are “global” Medicaid cases that were first developed in federal courts as Medicare and
Medicaid fraud cases and that concerned a nationwide fraud which had been investigated by
multiple federal and state jurisdictions.90
Most of the state settlements have come from “piggy backing” on federal law
enforcement efforts and from joining in global settlements.91 Experience with some of the newer
state statutes is too recent to evaluate, but many states have reported the desire for more
resources to develop such cases.92
VIII. Conclusion
The False Claims Act and the state False Claims Acts are increasingly important tools in
the effort to protect taxpayer funds.
In Georgia, in an era in which fraud too often drains already scarce public funds,
89 See MONT. CODE ANN. § 17-8-410; NEV. REV. STAT. § 357.210; TENN. CODE. ANN. § 4-18-104.
90 State False Claims Act Study, supra 16, at 483.
91 See testimony of Patrick J. O’Connell, then of Texas Attorney General’s Office, at
http://oversight.house.gov/documents/20070209123455-21529.pdf.
92 State False Claims Act Study, supra note 16, at 483.
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Georgia’s Taxpayer Protection False Claims Act can be an asset not only for the state, but also
for city and county governments and citizens. It allows not only the state, but also cities,
counties, and other “local government” bodies, to deter and combat fraud and to recover treble
damages and penalties from those who steal from the public fisc. The new Georgia law positions
the state to take its place among states that are replicating the FCA’s successes in protecting
taxpayer dollars.
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From the Chair
Dear Friends and Colleagues,

Kashdan for coordinating these scholarships.

This Newsletter is chock full of the thought
leadership you’ve come to expect from the Health
Law Section. We are grateful to our wonderful authors
and for the continuing leadership of Keri Conley and
Rebecca Merrill, who have again devoted substantial
time and talent to bring us a first-class publication.

This spring, we launched an inaugural class of
Health Law Fellows. Conceived by EC member Brian
Stimson, the Health Law Fellows program supports
Georgia law students accepting unpaid summer
internships in health law positions with public interest
organizations, government agencies, and nonprofits.

We are honored to announce that the Health Law
Section was selected this year to receive an Award of
Achievement by the State Bar of Georgia. This Award
reflects the hard work and dedication of our Executive
Committee and many other members of our Section, as
you can see from a review of Section events this year.

Through their internships, the students
gain valuable health law experience and career
opportunities. We hope the fellowship program will
inspire health law students for many years to come.

The first half of 2018 has been lively for our Section,
and the best is yet to come!
In February, we announced the selection of three
new members of our Executive Committee:
•

Christy Jordan, General Counsel, Southeast
Georgia Health System

•

Wade Pearson Miller, Partner, Alston & Bird

•

Beth Stephens, Senior Director, Georgia Watch

Please join me in welcoming Beth, Wade, and Christy
to the EC. We are grateful for their service to the Section.
In March, the Section hosted 90 guests for a CLE lunch
program moderated by our own Keri Conley and featuring
Kelly Cleary (Deputy General Counsel, U.S. Department of
Health & Human Services) and Blake Fulenwider (Deputy
Commissioner, Chief of Medical Assistance Plans, Georgia
Department of Community Health). Thank you, Keri, and
many thanks also to Wade Miller and Alston & Bird for
hosting this very successful event.
And how we do love to support our health law
students! We covered the cost for several students to
attend our CLE programs this year. In April, we also
awarded Alan Rumph Memorial Scholarships to four
outstanding health law students at GSU, Emory, Mercer,
and UGA. Thanks to former Section Chairperson Mark

For their role in bringing the new fellowship
program to life, I would like to recognize our entire
EC and give special thanks to Keri Conley, Amy Fouts,
Rebecca Merrill, Lynnette Rhodes, Beth Stephens, and
our law school partners: Professor Erin Fuse Brown
(GSU), Stacie Kerschner (GSU), Professor Alex Scherr
(UGA), Professor Elizabeth Weeks (UGA), Professor
Leslie Wolf (GSU), and their colleagues who supported
the launch of this fantastic program.
This year, we also recognized an opportunity
to promote mentorship as a benefit for members of
the Health Law Section. As you’ll read elsewhere in
the Newsletter, the EC approved a new Mentorship
Program, and we are preparing to welcome our
inaugural class of Mentors and Mentees in September.
SAVE THE DATE – The Advanced Health Law
Seminar will take place on Friday, Oct. 12, 2018, at the
Four Seasons Hotel in Atlanta. Planning for this popular,
full-day CLE program is underway. We’ve hit “refresh”
on our format this year, and we’re excited to bring you
the stellar content you expect, with a few new twists.
Like what you see? Please encourage your
colleagues to join the Health Law Section. Our
outstanding programs and activities offer something for
everyone in health law.
Best regards,
Lynn M. Adam, Chairperson, Health Law Section
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HHS’ Latest Initiatives to Lower the
Medicare Appeals Backlog:

Low Volume Appeals Settlement Option and the Expansion of the Settlement Conference
Facilitation Program
By Lidia Niecko-Najjum and R. Ross Burris III1

I

nefficiencies related to the Administrative Law Judge
(ALJ) level Medicare appeal process of denied claims
remain unresolved and, as a result, the number of appeals
submitted is likely to continue to increase due to the nature
of the Medicare Fee-For-Service Recovery Audit program.

3.

Nonetheless, the Department of Health and Human
Services (HHS) has recently proposed two initiatives to
relieve this backlog: the new Low Volume Appeals (LVA)
settlement option1 and the expansion of the Settlement
Conference Facilitation (SCF) program.2 HHS aims for
these initiatives to help address the ALJ level Medicare
appeals backlog that has resulted in a nearly threeyear adjudication process for each denied Medicare
claim, estimated at 1,057 days by the Chief Judge Nancy
Griswold as of Feb. 28, 2017.3

Once an appellant is deemed eligible, then CMS
determines whether each submitted appeal is
eligible for the LVA settlement option:
•

Importantly, all of the appellant’s eligible appeals
must be settled—the appellant may not choose
to settle some eligible appeals but not others.

•

An “eligible appeal” must meet the following
elements:

Described below are the LVA settlement option and
the proposed expansion of the SCF program, as well as a
few key points about each option for appellants to keep in
mind.

LVA Settlement Option
The LVA settlement option is an administrative
settlement process that has been offered by the Centers
for Medicare and Medicaid Services (CMS) since Feb.
5, 2018, to providers and suppliers with fewer than 500
Medicare Part A and B claims pending as of November
3, 2017, combined, where no single claim appeal exceeds
$9,000. These appeals will be settled at 62 percent of the net
allowed amount. While this option was supposed to end in
April of 2018, CMS extended it until June 8, 2018.
There are five key components of the LVA settlement
option:
1.

An eligible appellant submits an Expression of
Interest (EOI) to settle eligible claims under the LVA
settlement option to CMS on a form provided by
CMS.4

2.

CMS then confirms that the appellant is eligible for
the LVA settlement option:
•

Eligible appellants include Fee-For-Service
Medicare Part A and Part B providers,
physicians, and Durable Medical Equipment
suppliers with fewer than 500 appeals associated
with their National Provider Identifiers (NPIs)
pending before the Office of Medicare Hearings
and Appeals (OMHA) and the Medicare Appeals
Council (Council) at the Departmental Appeals
Board, collectively.
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4.

◦◦

The appeal was properly and timely filed at
the OMHA or Council level as of Nov. 3, 2017.

◦◦

The appeal has a total billed amount of $9,000
or less.

◦◦

The claims included in the appeal were
submitted for payment under Medicare Part
A or Part B.

◦◦

The claims included in the appeal were not
part of an extrapolation.

◦◦

The claims included in the appeal were fully
denied by a Medicare contractor and remain
in a fully denied status in the Medicare
system.

◦◦

The appeal must still be pending at the
OMHA or Council level of review as of the
date the LVA Settlement Agreement with
CMS would be fully executed – if a decision
is rendered on an appeal prior to execution of
the Agreement, then the appeal is not eligible
for settlement.

Once the appeal is determined eligible, CMS sends
notification within 30 days of receiving the EOI,
along with a spreadsheet of all potentially eligible
claims and an LVA Settlement Administrative
Agreement for appellant to sign.
•

Appellant must confirm that the claims are
eligible and must validate the spreadsheet.

•

Within 15 business days of receipt, appellant
must sign the LVA Settlement Agreement or send
an Eligibility Determination Request (EDR) to
dispute any appeals that are listed or missing
within the same timeframe. CMS will respond
in 30 days to an EDR. If appellant cannot take
action within 15 business days, then appellant
must communicate with CMS to determine an
alternative submission timeline. Otherwise,
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without a timely response to CMS, the appellant
will be considered to have abandoned the LVA
settlement option and will be removed from the
process.
5.

2.

2.

Submitting an EOI does not bind an appellant to a
settlement—a provider may still decline the final
proposed LVA Settlement Agreement.

3.

Claims included in this settlement will continue to
show as “denied” in the applicable CMS database—
this may be a key issue for providers seeking
secondary payments.

4.

Settled claims will be excluded from future
review by a MAC or Recovery Auditor but not
Comprehensive Error Rate Testing (CERT) reviews
or investigations related to potentially fraudulent
claims. For dual eligible beneficiaries, the appellant
must notify the state Medicaid agency when they
receive payment from another payer.

5.

The settlement amount is 62 percent of the net claim
approved amount, not necessarily the amount
billed, and the net amount is not disclosed before
the Agreement is signed.

6.

Any interest paid by the appellant after the claim
was denied will be refunded, but no interest will be
paid for the claim under appeal.

Expansion of Settlement Conference Facilitation
(SCF) Program
The SCF is an alternative dispute resolution process
for eligible claims pending appeal in front of an ALJ, and
the expansion of the SCF program will be a separate and
distinct initiative from the LVA settlement option. It will be
offered by OMHA to providers and suppliers with greater
than 500 Medicare Part A and B claims pending after
November 3, 2017, or any number of appeals that exceed
$9,000. There is no set percentage for which these appeals
would be settled. OMHA is still implementing the SCF
expansion internally and so this option is not yet available
to appellants. However, OMHA has provided the following
details about appellants’ and claims’ eligibilities.
1.

Eligible appellants must be Medicare Part A and/or
Part B providers or suppliers assigned an NPI, with
a total of 500 or more appeals pending at OMHA
and the Council combined; or with any number of
appeals pending at OMHA and the Council that
each has more than $9,000 in billed charges.
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But appeals may not have been scheduled for
an ALJ hearing and an ALJ hearing may not
have been conducted.

b. Request(s) for ALJ hearing that arise from a
Medicare Part A or Part B Qualified Independent
Contractor (QIC) reconsideration decision.

Based on CMS’s guidance, providers should keep the
following in mind about the LVA settlement option:
CMS is willing to settle with as many appellants as
possible, so CMS continues to encourage appellants
to submit an EOI.

Request(s) for ALJ hearing or Council review
after November 3, 2017.
i.

Once the Agreement is countersigned by CMS, the
applicable Medicare Administrative Contractors
(MACs) price the claims and send a lump payment
to appellant within 180 days. The settled appeals are
then dismissed.

1.

Eligible appeals are limited to the following:
a.

iii. But requests may not arise from a QIC or ALJ
dismissal order and may not involve services,
drugs, or biologicals billed under unlisted,
unspecified, unclassified, or miscellaneous
healthcare codes (e.g., CPT Code 38999
Unlisted procedure, hemic or lymphatic
system; K0108 Wheelchair component or
accessory, not otherwise specified).
c.

Appeals arising from down coding of claims.
i.

But appeals may not involve payment
disputes (e.g., the appellant was paid as
billed, in full, by the contractor, but the
appellant believes the fee schedule or
contractor price amount is insufficient
payment), and the beneficiary may not
have been found liable for the amount in
controversy after the initial determination or
participated in the reconsideration.

d. The amount of each individual claim must
be $100,000 or less (for the purposes of an
extrapolated statistical sample, the overpayment
amount extrapolated from the universe of claims
must be $100,000 or less).
i.
3.

But appeals must not be involved in OMHA’s
Statistical Sampling Initiative.

Like with the LVA Settlement option, all pending
OMHA and Council appeals associated with a
single NPI and corresponding Provider Transaction
Access Number (PTAN) must be included in the
expanded SCF.

Based on CMS FAQs5, potential appellants should keep
in mind these fundamentals of the expanded SCF option:
•

There will be no deadline to request SCF.

•

Neither CMS nor the appellant is required to enter
into a settlement agreement and both may reject
offers of settlement from the other party.

•

If a settlement is not reached, the appealed claims
will remain in queue and return to the OMHA or
Council docket for adjudication. On the other hand,
settlement agreements are binding and cannot be
appealed.

•

Settled claims will remain denied in Medicare’s
systems, and new remittance notices will not be
issued. This could cause future claims related to the
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settled claims to be denied. CMS has stated that it is
reviewing this problem.
•

There are no set criteria for determining a settlement
amount and there is no prescribed settlement
percentage in the expanded SCF. It is rather a
negotiation between parties that is facilitated
through mediation by an employee of OMHA. This
means that the parties may settle for 25% of the
approved amount on the claims, for example.

•

The expanded SCF is limited to appealed
claims that have not yet been scheduled for an
Administrative Law Judge hearing. Additionally,
appeals are ineligible for expanded SCF if a hearing
was already conducted.

•

An expanded SCF conference will be conducted via
telephone only.

*****
The new LVA settlement option and the expansion of the
SCF program both have their potential advantages, as
well as draw backs, for providers to consider. As such,
consideration of possible participation in both programs
should become part of providers’ claim appeals
strategies. Be sure to work with your health care attorneys
and reimbursement professionals to determine if these
programs are right for your provider.

New Summer Health Law
Fellowship Program
The Health Law Section is pleased to
announce the establishment of a new
health law fellowship program. Four
Georgia law students have been selected
to receive the inaugural fellowship
awards to support their work as unpaid
summer interns in a health law position.
To be selected, Health Law Fellows must
demonstrate a commitment to pursuing
a career in health law in Georgia
and have an internship offer from an
approved sponsor.
This year’s Health Law Fellows, and the
organizations where they will serve as
interns, are as follows:

• Elizabeth Balte – Georgia State
Endnotes
1 CMS, Low Volume Appeals Initiative, available at https://www.
University College of Law, 2L,
cms.gov/Medicare/Appeals-and-Grievances/OrgMedFFSAppeals/
Atlanta Legal Aid, Health Law
Appeals-Settlement-Initiatives/Low-Volume-Appeals-Initiative.html
Division
(last visited 5/4/2018).
2 HHS.gov, Settlement Conference Facilitation, available at https://
• Michael Foo – Georgia State
www.hhs.gov/about/agencies/omha/about/special-initiatives/
settlement-conference-facilitation/index.html (last visited 5/4/2018).
University College of Law, 1L, U.S.
3 ���of Medicare Hearings and Appeals, Fiscal Year (FY) 2018
Department of Health & Human
Congressional �������
available at https://www.hhs.gov/sites/
���������������������������������Services, Office of General Counsel
(last visited 5/4/2018).
4 CMS, Low Volume Appeals Settlement Expression of Interest,
• Peter Nielson – Georgia State
available at https://www.cms.gov/Medicare/Appeals-andUniversity College of Law, 2L, Office
Grievances/OrgMedFFSAppeals/Appeals-Settlement-Initiatives/
LVA-External-Fillable-Expression-of-Interest.pdf (last visited
of the Mental Health Advocate,
5/4/2018).
Georgia Public Defender Council,
5 Settlement Conference Facilitation (SCF), SCF Expansion
Frequently Asked Questions, available at https://www.hhs.gov/
and the HeLP Legal Services Clinic
���������������������������
(last visited
5/4/2018).
• Georgia Turner – University of

Georgia School of Law, 1L, Children’s
Healthcare of Atlanta

We congratulate our Health Law
Fellows on their awards and look
forward to hearing about their
internship experiences this summer!
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Georgia Legislature Establishes Microhospital Concept
By Elizabeth Kitchens1

I

n recent years, micro-hospitals have begun cropping
up across the country as an alternative to traditional
hospitals and other health care settings. Acting on a
recommendation of the House Rural Development Council,
the General Assembly recently enacted legislation making
certain changes to Georgia’s Certificate of Need (CON)
Act in an effort to ease the creation of micro-hospital’s in
the state. Only time will tell if “thinking small” is the next
frontier in rural health care in Georgia.

The House Rural Development Council was created
by House Resolution 389 during the 2017-18 Regular
Session.1 The Council, which is comprised of 15 members
of the House of Representatives, is charged with engaging
in an intensive, two-year study of the challenges facing
Georgia’s rural areas and making recommendations to
address them, including potential legislative solutions.2
Among the challenges being studied by the Council is rural
areas’ deficiency in access to health care.3 This area of study
comes as no surprise to those familiar with rural health
care in Georgia. Since 2010, six rural hospitals in Georgia
have closed their doors, and a 2016 study conducted on
behalf of the National Rural Health Association suggested
that more than half of the state’s remaining rural hospitals
are vulnerable to closure.4,5
After holding meetings across the state, the
Council issued an initial report with its findings and
recommendations at the end of 2017.6 One of the Council’s
recommendations was that the General Assembly amend
the CON Act to establish the concept of “micro-hospitals.”7
An emerging trend in the health care industry, microhospitals are smaller versions of a traditional hospital.8 A
micro-hospital, which by definition has a low number of
inpatient beds, typically offers a broader range of services
(including inpatient care) than an urgent care center or
freestanding emergency department but treats a lower
acuity patient than a traditional hospital and does not offer
the same breadth of services.9 Because micro-hospitals are
often cheaper to operate than traditional hospitals, some
people believe that they hold great promise for bridging
the gap in access to health care services in under-served
areas, like rural communities.10
The General Assembly enacted the CON Act in 1983 to
ensure that health care services in Georgia are provided in
a manner that avoids unnecessary duplication of services,
that is cost effective, that provides quality health services,
and that is compatible with the health care needs of the
various areas and populations of the state.11 Under the
CON Act, a health care provider must apply for and obtain
a CON from the Georgia Department of Community
Health (DCH) before developing a “new institutional
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health service.”12 “A new institutional health service” is a
term of art in the CON Act that is defined in the statute
and DCH’s administrative rules.13 If a proposed activity
is not a new institutional health service, the activity does
not require a CON because it falls outside the scope of the
CON Act. In addition, the CON Act does not reach certain
new institutional health services under express statutory
exemptions.14
In response to the House Rural Development Council’s
recommendation, the General Assembly passed House
Bill 769 on March 29, 2018, and the Governor signed it
into law on May 2, 2018.15 House Bill 769 amends the
definition of a “hospital” in the CON Act to expressly
include “micro-hospitals.”16 A “micro-hospital” is defined
as “a hospital in a rural county which has at least two and
not more than seven inpatient beds and which provides
emergency services seven days per week and 24 hours per
day.”17 Thus, to qualify as a “micro-hospital,” the hospital
must: (1) be located in a rural county; (2) have between
two and seven inpatient beds; and (3) provide roundthe-clock emergency services.18 The requirement that a
micro-hospital have at least two inpatient beds is consistent
with Georgia’s licensure regulations for hospitals.19 To be
licensed as a hospital, a facility must operate at least two
inpatient beds.20
Notably, House Bill 769 creates a new micro-hospital
exemption to the CON Act.21 The exemption excludes
from CON review “[t]he purchase of a closing hospital
or of a hospital that has been closed for no more than 12
months by a hospital in a contiguous county to repurpose
the facility as a micro-hospital.”22 Thus, the micro-hospital
exemption allows a hospital located in a rural county that
is either closing or has closed in the preceding 12 months
to be purchased by a hospital located in a contiguous
county and repurposed as a micro-hospital without CON
review and approval. Under DCH’s administrative rules,
a person may not undertake an exempt activity without
first obtaining a letter of determination (sometimes called
a DET) from DCH confirming that the proposed activity
is exempt from the CON Act.23 Accordingly, while no
CON is required, before purchasing the rural hospital, the
acquiring hospital must obtain a DET ruling from DCH
confirming that the proposed acquisition falls within the
scope of the exemption.24
From a practical standpoint, the micro-hospital
exemption makes only modest changes to the CON Act.
Because of pre-existing CON Act exemptions, a CON
is not required to acquire a hospital unless the hospital
being acquired is owned or operated by or on behalf of a
county or hospital authority.25 Even then, if the purchaser
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is also a county or hospital authority, no CON is required.26
The micro-hospital exemption modestly expands upon
these pre-existing exemptions by permitting a closing or
closed rural hospital owned or operated by or on behalf
of a county or hospital authority to be acquired by a
non-county/hospital authority hospital without a CON.
Otherwise, the new micro-hospital provisions allow
activities that were already permissible under the CON Act.

Federal Considerations
Beyond Georgia law, health care providers wishing to
operate micro-hospitals in the state must consider federal
law requirements. Last fall, the Centers for Medicare
and Medicaid Services (CMS) issued guidance clarifying
Medicare’s definition of a “hospital.”27 Section 1861(e) of
the Social Security Act defines a hospital as an institution,
that among other requirements, is “primarily engaged” in
providing services to inpatients.28 Under the new guidance,
CMS will determine whether a facility is a hospital based
on an evaluation of the facility “in totality,” taking into
account such factors as the average daily census and the
average length of stay.29
While CMS indicates that a hospital is not required
to have a specific inpatient to outpatient ratio to be
“primarily engaged” in providing services to inpatients,
CMS states that having the capacity or potential capacity
to provide inpatient care is not the equivalent of actually
providing such care.30 A patient is considered an inpatient
for Medicare purposes if the patient is formally admitted
by a physician who expects that the patient will remain
admitted as an inpatient for at least two midnights (the
Two-Midnight Rule).31 Because of the Two-Midnight
Rule, CMS indicates that an average length of stay of two
midnights is one of the benchmarks for being a hospital.32
Additionally, under the new guidance, CMS will require
state surveyors to determine whether or not a facility is in
compliance with Medicare’s hospital definition. Because
a hospital is defined as an institution that is primarily
engaged in providing services to “inpatients” plural, CMS
will require that a facility have at least two inpatients at the
time of the survey in order for the survey to be conducted.33
If the facility has less than two inpatients, the surveyors
will perform a review of the facility’s admission data while
onsite to determine if the facility has had an average daily
census of at least two and an average length of stay of at
least two midnights over the last 12 months.34 If the facility
meets these criteria, a second survey will be attempted at a
later date.35 If the facility does not, CMS instructs that the
facility is “most likely not primarily engaged in providing
care to inpatients,” and thus not a hospital, and the CMS
Regional Office should evaluate other factors to determine
if a second survey should be attempted.36
Those factors include, but are not limited to:
•

The number of provider-based off-campus
emergency departments;

•

The number of inpatient beds in relation to the size
of the facility and services offered;
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•

The volume of outpatient surgical procedures
compared to inpatient surgical procedures;

•

Patterns and trends in the average daily census that
suggest inpatients are regularly discharged before
the week;

•

Staffing patterns that support 24/7 inpatient care
versus outpatient operations; and

•

How the facility advertises itself to the community
and whether it suggests that the facility does not
consider itself as a hospital primarily engaged in
providing inpatient services.37

The CMS guidance has important implications for any
micro-hospitals established in Georgia. While Georgia’s
CON and licensure rules only require a micro-hospital to
operate a minimum of two inpatient beds to be classified as
a hospital, CMS has indicated that a facility approved as a
hospital by a state still may not meet Medicare’s definition
of a hospital.38 Further, it may be difficult for a microhospital with a small number of beds to meet Medicare’s
requirement of an average daily census and average length
of stay of two or more. Providers should carefully study
the factors that CMS will evaluate in determining whether
a facility is a hospital and closely monitor the facility’s
admission data to ensure compliance.
Elizabeth Kitchens is a Partner in the Health Industry
practice group at Parker, Hudson, Rainer & Dobbs, LLP.
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Can Mindfulness Make You a Better,
Happier Lawyer?
By Charity Scott

A

re you stressed out? Overwhelmed with work? Feeling
disconnected from clients or colleagues, or from family
and friends? Sensing a loss of meaning in your practice?
You are not alone: recent studies confirm a crisis in well-being
among lawyers. This article discusses how mindfulness can
help you to cope with the inevitable challenges of being a
good lawyer and to find renewed health and happiness in
your life.

Crisis in Professional Well-Being
“To be a good lawyer, one has to be a healthy lawyer.
Sadly, our profession is falling short when it comes to
well-being. . . . [R]esearch suggests that the current state
of lawyers’ health cannot support a profession dedicated
to client service and dependent on the public trust.”1 So
begins the recent report by the National Task Force on
Lawyer Well-Being (the “Task Force”). The Task Force
represents professional organizations both inside and
outside of the American Bar Association.
Research shows high rates of mental and behavioral
health problems among lawyers. For example, a 2016 study
of over 12,000 lawyers reported incidence rates for the several
conditions as follows: for depression, 28 percent; for stress, 23
percent; for anxiety, 19 percent; and for problematic drinking,
21 percent (up to 36 percent depending on the screening
test used).2 Attorneys who screened positive for problematic
drinking were at significantly higher risk for depression,
anxiety, and stress.3 In a profession that embraces an “alcoholbased social culture,”4 alcohol is the number-one substance
abuse problem for attorneys, with abuse of prescription drugs
in second place.5 One substance-abuse recovery expert who
works with lawyers said that the main problem used to be
mostly alcohol abuse, “but now almost every attorney that
comes in for treatment, even if they drink, they are using
drugs, too – Xanax, Adderall, opiates, cocaine and crack.”6

ABA Endorses Mindfulness Meditation
The Task Force report recommended numerous ways to
improve the well-being of lawyers, judges, and law students.
Among these recommendations is mindfulness meditation:
Mindfulness meditation is a practice that can enhance cognitive
reframing (and thus resilience) by aiding our ability to monitor
our thoughts and avoid becoming emotionally overwhelmed. . .
. Research has found that mindfulness can reduce rumination,
stress, depression, and anxiety. It also can enhance a host of
competencies related to lawyer effectiveness, including increased
focus and concentration, working memory, critical cognitive
skills, reduced burnout, and ethical and rational decision-making.
Evidence also suggests that mindfulness can enhance the sense of
work-life balance by reducing workers’ preoccupation with work.7
[Citations omitted.]
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Can mindfulness really do all that? This article offers
an introduction to mindfulness to answer that question
and the one in the title of this article. [Sneak preview to the
answers: Yes.]

What Is Mindfulness?
According to professor emeritus Jon Kabat-Zinn, the
founder of the well-known, well-respected, and wellresearched Mindfulness-Based Stress Reduction program,
mindfulness is “awareness, cultivated by paying attention
in a sustained and particular way: on purpose, in the
present moment, and non-judgmentally.”8 Let’s break down
the phrases in this definition to see what they each mean.

Focusing Attention – Better Lawyering
What does it mean to pay attention “on purpose”?
In our over-scheduled, on-demand, 24/7-connected, and
social-media filled world, constant and chaotic distractions
have become a major impediment to professional and
personal satisfaction. One study found that mindwandering is very common, occurring on average 47
percent of the time during the day.9 That is a lot of time
spent not thinking about what one is doing in the moment
of doing it, whether working, writing, reading, talking with
others, driving, eating, taking care of children, or whatever.
To make matters worse, the study showed that people are
less happy when their minds are wandering than when
they are fully attentive to what they are doing, however
mundane the activity.10
Research has shown that people who practice meditation
can remain alert to distractions and return more easily to
focused attention when they become aware that their mind
has wandered.11 One comprehensive review of mindfulness
research concluded that the average meditator had stronger
attention skills than 72 percent of non-meditators.12 Related
to improving attention control, mindfulness training has also
been shown to improve working memory.13 Bringing more
focused attention and better working memory to your work
can result in greater efficiency and productivity in your
professional life, making you a better lawyer – as well as a
more resilient one.14

Being Present – Happier Lawyering
What does it mean to pay attention “in the present
moment”? Or another way to phrase the question, what is
happening when the mind is wandering? When the mind
is in its “default mode” (not attending to a task – i.e., when
it is wandering or daydreaming), it is likely engaged in one
or more of the following mental activities: self-referential
processing (i.e., thinking about “I, me, and mine”); mental
time travel (e.g., reminiscing, regretting, or ruminating
about what happened in the past, or dreading, anticipating,
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or fantasizing about what could happen in the future); and
making judgments and social comparisons.15
All that mental activity of the mind in its “default mode”
when we are not absorbed in a current task can be timeconsuming, exhausting, stress-inducing, and unproductive if
we are actually trying to get some work done. Mindfulness
trains the mind to focus on the present, to notice when it has
become distracted, and to gently return focus back to the
present. In meditation, the object of focused attention is often
the breath. The beginning meditator discovers how often
and quickly her mind wanders (usually within seconds), and
what a challenge it can be to notice that it has wandered and
to return her focus to her experience in the present moment.
And the mindfulness practice is to do it over and over again
during each “sit” (as meditation practice is often called): as it
becomes easier in meditation, it becomes easier in life.
Developing the ability to be fully present in the present
moment experience can not only make you a better lawyer,
it can also make you a happier lawyer. After all, the mindwandering study above was titled A Wandering Mind Is
an Unhappy Mind. Akin to its findings, well-being theory
from the positive psychology field posits that engagement
– being completely absorbed and engaged in the present
task, whatever it may be – is one of the five key elements of
personal well-being.16
Being present to whatever is happening in the here
and now is also what helps to develop a balance between
your work life and other important parts of your life:
family, friends, recreation and hobbies, community
service, spiritual activities -- wherever you find additional
fulfillment and meaning in your life. Being fully present is
what allows you to say, more often than you probably can
do today, that “whatever happens at work, stays at work.”

Suspending Judgment – Kinder Lawyering
What does it mean to pay attention “non-judgmentally”?
And why would lawyers want to be less judgmental – isn’t
that what we are paid to be? To judge the merits of our
client’s case? To judge the weaknesses of the other side’s? To
deconstruct and then put together complex transactions and
litigation? Would mindfulness take the edge off our ability to
be successful, zealous advocates for our clients?
Fortunately, mindfulness will not make you less
rational, analytical, organized, or hard-working or less
energetic in representing your clients (if you have been
following along, being less distracted and more present
will likely make you a better lawyer). What paying
attention non-judgmentally means is becoming less likely
to act on your automatic reactions to whatever arises in the
present moment and more likely to consider what your
appropriate responses might be (e.g., those you will not later
regret). Studies have shown that meditators are able to pay
attention in a more open, non-reactive way.17
Like everyone else, lawyers have a cognitive negativity
bias: humans react more strongly to negative stimuli than to
positive ones.18 This bias can be a good thing, for example,
when we need to assess risks on behalf of clients or imagine
worst-case scenarios in order to avoid them. Our negativity
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bias can be a harmful thing, however, when combined with
our mind’s natural tendency to make judgments about
nearly everything -- people, places, experiences, things, etc.
-- as good (pleasant), bad (unpleasant), or neutral.19 This
naturally judging and negative mindset can be amplified by
a perfectionist streak common among lawyers, and it can be
especially harmful when it is turned inward. It can also be
harmful when we develop negative judgments about others
and automatically act on them (however well-deserved we
think those judgments or actions are).
We are simply hard-wired to make these kinds of
judgments to identify perceived threats to ourselves and to
sort things, situations, and people into “good” and “bad”
categories.20 While this hard-wired negativity and judgmentmaking may have served our ancestors well millennia ago
when they needed to keep vigilant to scan the horizon for
actual threats to their survival (from actual saber-tooth tigers),
today it keeps us in constant hyper-alertness to our modernday paper tigers: occupational and psychological stressors in
the workplace and interpersonal relationships. Yet our minds
and bodies minds experience today’s threats and stressors
as just as real and as life-threatening as an actual tiger’s
nearby growling. This chronic stress, driven by mental and
psychological fears and perceptions, has led to the current
crisis in the health and well-being of legal professionals.
Mindfulness is not about suppressing our active minds or
jettisoning our negative thoughts and judgmental opinions
(that would not be possible anyway). It is about developing
a different relationship to them: becoming more aware that
they are just thoughts, opinions, and judgments – and not
reality. Through meditation – sitting quietly for a period of
time trying to focus on one thing and watching how the mind
automatically goes to thoughts, opinions, and judgments
-- one learns how to befriend one’s mind and remain nonreactive to its vicissitudes, meanderings, and ruminations.
By becoming more aware and accepting over time of our
own mind’s internal workings, we can become kinder and
more forgiving of ourselves. By accepting that others’ minds
work exactly the same way, we can become kinder and
more forgiving of them. Mindfulness is about cultivating a
discerning mind, rather than judging mind.21

Wellness and Health
There has been an explosion of scientific research on
the effects of mindfulness meditation, literally thousands
of articles. Happily, you do not have to read all of them to
become acquainted with their conclusions and the benefits
of mindfulness meditation, because Georgia Tech Professor
Paul Verhaegen has already done so in a recent, readable
volume. After carefully reviewing the scientific literature,
he observed: “Mindfulness seems to have a positive
impact on just about any psychological variable we (as a
field) have looked at – it makes you less stressful, boosts
your immune function, [and] makes you less anxious and
depressed . . . .”22 Since stress, anxiety, and depression
were some of the health conditions among lawyers that
most concerned the Task Force, this makes mindfulness a
promising way to address them.
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Wisdom – Professionalism and Ethics
So much scientific research has been on mindfulness
meditation’s potential to improve one’s physical and mental
health that it is easy to lose sight of its other, primary
goals: to promote self-awareness and self-acceptance,
foster compassion (for self and others), maintain openmindedness and curiosity, enhance our ability to relish
the here and now (however messy and chaotic), and see
reality with clarity and equanimity.23 Mindfulness thus
can promote not simply wellness, but also wisdom. Many
of these self-reflective traits and skills are foundational
to making ethical decisions and reflecting the ideals of
professionalism in law.
Judge Jeremy Fogel, Director of the Federal Judicial
Center, has explored professionalism in the judicial context
and how mindfulness could improve judicial demeanor
and functioning. He has written that mindfulness could
help judges to, for example, take a thoughtful approach
to repetitive tasks, limit their unconscious assumptions,
regulate their emotions in stressful situations, and
strengthen their capacity for reflective thinking.24 There
is new scholarship calling for empirical research to study
the potential for mindfulness training to improve ethical
reasoning and behavior and reduce bias among legal
professionals.25
Scientific evidence already supports that mindfulness
meditation can enhance one’s self-awareness and
interpersonal relationships, which contribute to wise
decisions and actions. Verhaegen found that research
shows that mindfulness: “. . . dampens your negative
emotions, amplifies your positive emotions, helps regulate
your emotions, makes you less ruminative, takes the edges
off negative personality traits, makes you more mindful,
strengthens your self-concept, and makes you more
empathetic and compassionate.”26
The wellness effects of mindfulness meditation that
probably most people are interested in -- stress reduction
and mental health improvements – “are easily acquired
and maintained: Just sit!”27 Wisdom will take somewhat
longer. Certainly mindfulness is not a cure-all for
everything that ails the legal profession. Yet if the research
shows that it “makes a person a little bit of a better human
being, a little happier, a tad less rough around the edges,
and just a bit more pleasant to be around,”28 it is certainly
worth giving it a try. For most meditators, the proof is in
the pudding: undertaking the actual practice of meditation
and discovering its beneficial effects for oneself, personally
and directly.
Charity Scott, JD, MSCM, is the Catherine C. Henson
Professor of Law at the Georgia State University College
of Law. She offers mindfulness training at the law school
every fall.
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Health Law Section Lunch, March 9!

T

he Health Law Section was pleased to present
distinguished speakers from CMS and DCH at the
March 9th event. The event was well attended and
the discussion vibrant and informative. We appreciate
all who attended.
Our special thanks to:
•

Kelly Cleary, Deputy General Counsel, U.S.
Department of Health & Human Services, and
Chief Legal Officer, Centers for Medicare &
Medicaid Services, Speaker

•

Blake Fulenwider, Deputy Commissioner, Chief
of Medical Assistance Plans, Georgia Department
of Community Health, Speaker

•

Keri Conley, Vice President of Legal Services for
Georgia Hospital Association, Moderator

•

Lynnette Rhodes, Brian Stimson and Lynn Adam
for planning the meeting

•

Alston & Bird for graciously hosting us in their
Atlanta Office

(L) - Lynn Adam, introduces the panel.
(C) - Panelists Kelly Cleary (L) and Blake
Fulenwider (C) with moderator Keri Conley (R).
(R) - A packed house listens to the various state
and federal Medicaid initiatives.

New Section Mentorship Program
By Lynn M. Adam, Chairperson, Health Law Section

T

he Section has approved a new Mentorship Program as
an exclusive benefit for Section members.

Among many important objectives, the Program will
serve as a “Welcome” to Section members with less than five
years experience in health law (Mentees) and will assist them
in navigating their careers. For a one-year term, they will
be paired with experienced healthcare attorneys (Mentors)
willing to share their wisdom, guidance, and encouragement.
Mentors must have at least 10 years experience in health law.
We are grateful these experienced attorneys who
responded to our call for Mentors in July. This Program
would not succeed without you!
Each Mentor and Mentee will meet together monthly
for one year. Starting in September, the class will attend an
orientation and several group networking events. Group
events are sponsored by the Section, and attendance is
free. Mentees are asked to devote five hours to a pro bono
service project or a Health Law Section activity during their
participation in the Program.
Our aim is to promote collegiality, build bridges, extend
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networks, foster professionalism, and encourage the
expansion of our health law bar.
We hope the Mentorship Program will serve the Section
for years to come. Participation is encouraged for attorneys
of all ages, ethnicities, genders and orientations, and with
all types of health law practice – private practice, in-house,
government, public interest, and others – throughout Georgia.
The Section is indebted to our Advisory Committee
who earlier this year developed the guiding principles
that helped us launch the new Program: Aaron Danzig,
Amy Fouts, Lynnette Rhodes, Rebecca Merrill, Charlene
McGinty, Charity Scott, and Scott Grubman. You rock.
We also owe a round of applause to our newly formed
standing Advisory Board. The Board will oversee the
inaugural class of Mentors and Mentees for the coming
year. Please extend a word of thanks to the following Board
members for their outstanding service to the Section: Aaron
Danzig, Amy Fouts, Lauren Gennett, Brittany Jones, Keith
Mauriello, Charlene McGinty, Wade Miller, Jay Mitchell, Dan
Mohan, Lynnette Rhodes, Barb Rogers, Charity Scott, Sean
Sullivan, and Terriea Williams. It’s going to be a great year!
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There’s No Such Thing as a Free Lunch.
Tips to Avoid Paying the Price for
Industry-Sponsored Meals
By Amanda Helton

D

rug and device manufacturer sponsored meals are
a longstanding tradition in the health care industry
and are viewed by some as a traditional pathway for
communication between physicians and vendors, aiding
the sharing of information and enhancing innovation in
health care. On the other hand, recent studies demonstrate
that these relationships may, in part, be based on impure
motives with the potential for a negative impact on
patients, providers, and the payer community alike.
An article co-authored by a former drug representative
describes common industry marketing techniques that
vendors use to take advantage of physician vulnerabilities
in order to influence their prescribing patterns.1 The
article reads, “Physicians are susceptible to corporate
influence because they are overworked, overwhelmed with
information and paperwork, and feel underappreciated.
Cheerful and charming, bearing food and gifts, drug
reps provide respite and sympathy.”2 Though many
physicians are not aware of it or don’t believe that a simple
meal could influence their clinical practice, it is clear that
pharmaceutical companies specifically target physicians on
a routine
basis in BAR
order to
influence
prescribing practices.
STATE
OF
GEORGIA
In fact, the studies described below indicate that even
limited acceptance of gifts from vendors can unduly
influence prescribing practices.

Is the way to a physician’s heart through their
stomach?

who receive gifts from vendors “prescribed a higher
percentage of brand-named drugs overall than doctors
who didn’t,” even when the gift was just a meal.4 The study
further indicated that physicians who received gifts or
compensation of higher value from vendors also prescribed
brand-named drugs at higher rates.7 In 2014, the category
of items most frequently gifted from vendors to physicians
was food and beverage for a total of $224.5 million. 8

Applicable Laws and Regulations
In many industries it is not an uncommon practice for
vendors to drop off food and beverage at the office or pay
for a meal with the targeted client; however, in the health
care arena lawmakers have recognized the increased risk
to patients associated with financial incentives provided to
physicians by vendors.

PhRMA Code
The Pharmaceutical Research and Manufacturers
of America (PhRMA) Code sets industry expectations
for interactions between pharmaceutical company
representatives and health care professionals and
delineates when vendor gifts are acceptable. More
specifically, Section 2 of the Code addresses meals provided
during informational presentations by pharmaceutical
company representatives.9

According to the Code, meals are appropriate on
an occasional basis as a courtesy when a vendor takes
The correlation between vendor meals and physician
time during the day to speak with physicians and staff
prescribing practices has been studied using various
members. Any food and beverage should be accompanied
approaches and consistently the research has pointed
by a presentation from the representative with content of
to a strong association between the receipt of even one
scientific or educational value.10 Furthermore, the meals
meal and the increased prescribing of the relevant drug.
should be modest according to local standards, not be
A frequently cited study published in JAMA Internal
provided in tandem with entertainment or a recreational
Medicine investigated 2013 data from the Open Payments
event, and should be provided consistent with an
program and physician prescribing data to Medicare
informational communication.11 While the Code offers
patients, revealed a significant association between receipt
some leniency for meals provided as part of a legitimate
of industry-sponsored meals and an increased rate of
discussion, it also sets clear boundaries for other programs
prescribing of promoted brand-name pharmaceuticals.3 The of dubious value. For example “dine & dash programs”
study evaluated 279,699 physicians who wrote Medicare
are not appropriate under any circumstances, and even
prescriptions in one of four drug classes.4 The majority of
legitimate discussions should not include the healthcare
www.gabar.org
/ www.GeorgiaAdvocates.org
physicians
included in the study
received a single meal
professional’s spouse or other guest.12
with a value between $12 and $18. The study further
The Physician Payment Sunshine Act
indicated that receipt of more meals or meals costing more
than $20 resulted in an even higher corresponding increase
The Physician Payments Sunshine Act requires drug
brand-named prescribing. 5
and medical-device manufacturers to report to CMS every
‘transfer of value’ of $10 or greater to physicians and
Another study by ProPublica analyzed Open Payments
teaching hospitals in order to track and publicly disclose
data for 2014 and compared it with Medicare Part D data.6
benefits such as free lunches provided by vendors. 13 The
The study similarly concluded that, in general, physicians

Health Law Developments

2018 Summer Edition

Health Law Newsletter
14 of 17

purpose of the Sunshine Act is to provide transparency
for these transaction, though it does not prohibit them. In
2014, CMS began tracking gifts to physicians from drug
and device manufacturers on the Open Payments Database
which is accessible for the public to view and search for
industry payments to specific physicians and teaching
hospitals. 2, 14 Although reporting to the Open Payments
database does not by itself indicate wrongdoing or illegal
conduct by the engaged parties, reporting does not
mitigate, and perhaps even enhances, the risk of potential
liability based on other relevant laws, like the Federal AntiKickback Statute, False Claims Act, and Civil Monetary
Penalties laws.

Anti-Kickback Statute, False Claims Act, and Civil
Monetary Penalties Law
The Anti-Kickback Statute (AKS) prohibits payments,
whether direct or indirect and in any form, made with
the intent to induce or reward “referral or generation of
federal healthcare business.”15 The statute covers anyone
who offers, pays, solicits, or receives any unlawful
remuneration.
Vendors providing food and beverage to healthcare
professionals may be construed by the government
as a violation of AKS “if any one purpose of the gift
or marketing promotion is to induce the healthcare
professional to refer patients for items or services or in
return for recommending purchasing or ordering any item
or service payable under a federal healthcare program.”16
Regardless of any legitimate reason for providing these
benefits, any illegal intent is sufficient to establish a
violation the AKS.17
The statute extends equally to the solicitation or
acceptance of remuneration for referrals.18 Therefore,
the vendor providing food and beverage, as well as the
recipients may be held liable under AKS, again if any
one purpose is intent to induce referral of patients for
items or services or as a reward for such behavior.19
As of 2016, civil penalties for violating the AKS may
include penalties of up to $73,588 per kickback plus
treble damages. Criminal penalties for violating the AKS
may include fines, imprisonment, or both. 20 Recently the
Department of Justice disclosed a settlement of $3.1 million
in Massachusetts regarding violations of the False Claims
Act with Abiomed, Inc. for the purchase of “lavish meals”
for physicians to induce the purchase of Impella heart
pumps costing more than $20,000 each.21 In 2016 a criminal
complaint filed in New Jersey, based on conspiracy to
violate the Anti-kickback Statute resulted in a three-year
deferred prosecution agreement where Olympus Corp.
of the Americas agreed that agents of the corporation had
induced physicians and hospitals to do business with the
company by providing kickbacks including lavish meals,
among other extravagant perks.22
In addition to civil and criminal punishment for
violating the AKB, the False Claims Act (FCA) provides
for further civil liability for any person who knowingly
submits, or causes the submission of, a false or fraudulent
claim to the Federal Government.23 Civil Monetary
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Penalties for violating the FCA may include fines of up
to three times the amount of damages sustained by the
Government as a result of the false claims plus up to
$21,563 (in 2016) per false claim filed.24 Furthermore,
vendors, providers, and individuals billing federal
healthcare programs can be excluded from participation as
a result of these types of violations.25

State Law
In 2017, an amendment to Maine’s Pharmacy Practice
Act codified a prohibition on cash gifts and any gift
given for the purpose of reciprocity to practitioners
from manufacturers. 26 The law does allow for some
gifts, particularly vendor provided food and beverage.27
Vendors are permitted to provide modest refreshments to
practitioners in connection with meetings or presentations
occurring “in a venue and manner conducive to
informational communication and address the benefits,
risks and appropriate uses of prescription drugs or medical
devices; disease states; or other scientific information.”28
A more recent change to New Jersey law expresses
the desire of state regulators to hold parties to a
higher standard of responsibility for vendor-physician
transactions. In December 2017, New Jersey’s Attorney
General finalized a new set of rules governing
physician interactions with pharmaceutical companies
titled Limitations on and Obligations Associated with
Prescriber Acceptance of Compensation from Pharmaceutical
Manufacturers.29 Effective January 2018, among other
provisions regarding contracting between New Jersey
physicians and vendors, the final rule provides that
physicians are subject to a $15 dollar cap for meals related
to all activities. 30 This rule is unique in that, rather than
applying to pharmaceutical manufacturers, it imposes
provider liability by tying compliance with the rule to
physician licensure as opposed to the PhRMA Code, which
holds the vendor responsible for industry set standards for
reasonable interactions between vendors and healthcare
professionals.31

Tailoring Policy to Fit Culture
Organizations should consider the inherent conflict of
interest associated with vendor-physician relationships
and should provide guidance through internal policy
for these interactions. Some organizations such as
Yale, UNC Health Care System, and the hospital of the
University of Pennsylvania to name a few, have entirely
banned healthcare professionals from accepting meals
from vendors.32 Advocates for an outright ban on vendor
gifts argue a ban for the sake of simplicity. A total ban
is unambiguous and removes the inherent difficulty
in complying with a policy that conditionally allows
vendors gifts, thus freeing healthcare professionals from
the burden of deciding whether a gift is appropriate.33
Another reason to ban vendor provided food and beverage
altogether is that it eliminates the administrative load on
the organization to monitor and track each transaction
and verify that associated healthcare professionals are
following the policy. While a total ban might be prudent
stewardship when it comes to administering a policy, many
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healthcare professionals have participated in the long-time
tradition of vendor provided meals and consider these
treats a job-related perk.
While banning all vendor gifts may be the most
cautious approach, doing so all at once may be difficult.
A moderate approach leading to change over time may
be a more practical. Physicians have differing opinions as
to the level of influence vendor provided meals have on
their prescribing patterns. For example, on commentator
stated that some physicians “voice concerns about the
influence on prescribing behaviors of small gifts, meals,
and CME events sponsored by drug companies, while
other physicians believe and feel indignation about the
suggestion that a free meal could possibly influence their
professional behavior after years of intensive study and
the rigors of medical practice.”34 When advocating for
change in your organization’s vendor-provided meals
policy, encourage physicians to look at their record on
the Open Payments Database for two reasons: 1) to verify
that the information provided by vendors is correct, and
2) to promote overall awareness of how the vendor gifts
they receive could be construed in the court of public
opinion. Introducing change in an organization’s culture,
particularly with a topic that people are passionate about
such as food, a middle of the road approach might provide
for a more palatable transition.
Before implementing a change in policy, it may be
wise to consider the varying degrees of attachment to
vendor provided meals that your organization’s healthcare
professionals may have; therefore, it is important to
consider the traditions and culture of the organization
throughout the process of developing a vendor-meals
policy. The PhRMA Code can serve as guidance for
developing a moderate stance on vendor meals while still
providing adequate protection for healthcare providers,
increasing awareness regarding the ethical and legal issues
associated with vendor provided meals and helping to
alleviate culture shock. In order to comply with relevant
federal laws and minimize the impact of potential conflicts
of interest, the PhRMA Code allows meals as long as they
are modest in value, occur in the context of providing
scientific or educational information, and are provided in a
venue that is conducive to the informational exchange.35
Amanda Helton is a Compliance Specialist at Northeast
Georgia Health System in Gainesville.
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Final Four DOJ Versus Opioid Drug Manufacturers, Physicians & Pharmacist
By Daniel R. Crumby, JD, MBA, MHA, CHC
Recently, the Department of Justice created a new
initiative to address the rapidly increasing volume of
litigation against opioid drug manufacturers, providers,
and pharmacists; the Prescription Interdiction and
Litigation (PIL) Task Force.
In the United States, 40 percent of all opioid overdose
deaths involve prescription opioids and, in 2016, more than 46
people died every day from overdoses involving prescription
opioids.1 “Opioids were involved in 42,249 deaths in 2016,
and opioid overdose deaths were five times higher in 2016
than 1999. In 2016, the five states with the highest rates of
death due to drug overdose were West Virginia (52.0 per
100,000), Ohio (39.1 per 100,000), New Hampshire (39.0 per
100,000), Pennsylvania (37.9 per 100,000) and (Kentucky (33.5
per 100,000).”2 According to the National Institute of Health’s
National Institute on Drug Abuse, there has been a steep
incline in the number of overdose deaths from 2002 to 2015, as
captured in Fig. 1 below.
Fig. 1:

The Department of Justice has already filed a Statement
of Interest in one opioid and drug manufacturing lawsuit.
That statement argues that the cost of treating and
fighting the opioid crisis falls on the federal government,
which administers Medicare prescription drug plans.
Currently, the PIL Task Force is looking at existing state
and government lawsuits against drug manufacturers
to determine what assistance the Department of Justice
can provide. In addition to potential criminal charges
for the unlawful manufacturing, dispersing, dispensing,
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and possessing with the intent to manufacture, disperse,
or dispense opioid drugs, drug manufacturers could
potentially be charged and/or fined for multiple offenses,
including the introduction of misbranded opioid drugs into
commerce and using false, deceptive, and unfair claims to
market opioid drugs.3
However, nothing prevents the Department of Justice or
its United States Attorneys from pursing pharmacists and
medical providers who illegally administer and prescribe
opioid drugs. The federal government is armed with
additional tools to help combat illegal opioid drug activity,
including the criminal False Claims Act, the Anti-Kickback
Statute, and the civil False Claims Act, among others.4
In addition to subjecting drug manufacturers,
pharmacists, and medical providers--as business entities
and individually--to possible criminal convictions, the
federal government has previously used the above statutes
to disgorge profits, administer civil and administrative
penalties, strip away professional state licensure, and
ultimately hand down the corporate and individual
health care death sentence: exclusion from participation in
Medicare, federally funded health care programs, and state
health care programs.5
Drug Manufacturers have previously experienced this
level of scrutiny from the Department of Justice regarding
the unlawful marketing of the drug Bextra in early 2009;
Rapamune in 2013; Vioxx; and more recently – Juxtapid.6
Moreover, drug manufacturers have also been subject
to federal scrutiny involving the False Claims Act and
the Anti-Kick Statute.7 In terms of pharmacists, United
States Attorneys have prosecuted numerous pharmacists
for health care fraud related to fraudulent billing;
unlawful distribution of controlled substances; kickbacks,
introducing misbranded drugs into interstate commerce,
and money laundering. Finally, medical providers certainly
have not been immune from the ire of justice in regards to
prescribing opioids without a medical need.8
Even with all of these past criminal convictions and civil
monetary penalties, the opioid crisis and the creation of
the PIL Task Force presents new challenges as the number
of opioid related deaths broadly impacts the United States
and federal taxpayers. Moreover, the federal government
has proposed investing billions of dollars to combat the
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opioid crisis, the Drug Enforcement Agency conducted a
“surge” of special agents and analysts to determine which
pharmacists and prescribers were disproportionately
prescribing opioid drugs, and the Federal Bureau of
Investigation (FBI) and other federal agencies have brought
together their assets and doubled the FBI’s resources for
targeting and disrupting online drug trafficking.9
The above interventions are some of the examples
that the federal government is using to combat the opioid
crisis and target opioid drug manufacturers, pharmacists,
and medical providers–with almost limitless resources.
This time, the federal government is coming with a fullcourt press and the Attorney General has vowed to use
every civil and criminal tool at his disposal to pursue
charges. In the near future, it would not be surprising
if the Department of Justice--in coordination with the
Department of Health and Human Services--created PIL
Teams and assigned prosecutors, civil litigators, auditors,
evaluators and other staff around the country to intervene
and prosecute opioid related offenses. The function of those
teams could be similar to the Health Care Fraud Prevention
& Enforcement Action Teams which have been highly
effective in restoring billions to federally funded healthcare
programs.10
At Hall Booth Smith, PC, we continue to believe the best
way for drug manufacturers, pharmacists, physicians and
other healthcare providers to defend themselves against
Opioid-related litigation is a strong offense, thorough
compliance programs to detect and prevent health care
fraud and diligent use of available Prescription Drug
Monitoring Programs to avoid litigation in the first place.
Moreover, we have a team of former federal and state
prosecutors on staff dedicated to working with drug
manufacturers, pharmacists, and healthcare providers to
ensure compliance with opioid prescription best practices.
Daniel Crumby was a federal prosecutor in the Southern
District of Georgia and the Western District of Texas
and he represented the United States as a federal civil
litigator. He focuses his practice on federal investigations,
health care fraud and abuse, medical malpractice and
long-term care.
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ICLE BOARD
Name

Position

Term Expires

Carol V. Clark

Member

2019

Harold T. Daniel, Jr.

Member

2019

Laverne Lewis Gaskins

Member

2021

Allegra J. Lawrence

Member

2019

C. James McCallar, Jr.

Member

2021

Jennifer Campbell Mock

Member

2020

Brian DeVoe Rogers

Member

2019

Kenneth L. Shigley

Member

2020

A. James Elliott

Emory University

2019

Buddy M. Mears

John Marshall

2019

Dean Daisy Hurst Floyd

Mercer University

2019

Cassady Vaughn Brewer

Georgia State University

2019

Carol Ellis Morgan

University of Georgia

2019

Hon. Harold David Melton

Liaison

2019

Jeﬀrey Reese Davis

Staff Liaison

2019

Tangela Sarita King

Staff Liaison

2019
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

