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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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AGENDA
THURSDAY, DECEMBER 13, 2018
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11:30	
REGISTRATION & LUNCH
($10 additional charge for lunch.)
(All attendees must check in upon arrival. A jacket or sweater is recommended.)
12:35	
OPENING REMARKS
O. Byron Meredith, III, Chair, Bankruptcy Law Section; Chapter 13 Trustee’s Office,
Savannah, GA
12:40	
ETHICS ROUND TABLE DISCUSSION
W. Austin Jowers, King & Spalding LLP, Atlanta, GA
Anna M. Humnicky, Small Herrin LLP, Atlanta, GA

CONSUMER SESSION
1:55	
MANEUVERING THE LABYRINTH: PLAN & PROOF OF CLAIM ISSUES
M. Regina Thomas, Clerk, United States Bankruptcy Court, Northern District of
Georgia, Atlanta, GA
Hon. James P. Smith, Chief Judge, United States Bankruptcy Court, Middle District of
Georgia, Macon, GA
Maria C. Joyner, Staff Attorney for Nancy J. Whaley, Chapter 13 Trustee, Northern District
of Georgia, Atlanta, GA
Angela C. McElroy-Magruder, Claeys, McElroy-Magruder & Kitchens, Augusta, GA
Edward B. “Bo” Claxton, III, Edward B. Claxton, III LLC, Dublin, GA
2:55

BREAK

3:05

DO I HEAR AN OBJECTION? INFORMAL OBJECTIONS & STANDING TO OBJECT TO
CONFIRMATION & PLAN MODIFICATION
Kimberly S. “Kim” Ward, H. Lehman Franklin P.C., Statesboro, GA
Brandi L. Kirkland, Staff Attorney for Mary Ida Townson, Chapter 13 Trustee, Atlanta, GA
L. Stephen O’Hearn, Jr., Meyer & Sayers, LLP, Savannah, GA
Hon. Paul W. Bonapfel, Judge, United States Bankruptcy Court, Northern District of
Georgia, Atlanta, GA

4:05	
A VIEW TO THE FUTURE: THE ABI COMMISSION ON CONSUMER BANKRUPTCY
Hon. William H. Brown, Retired United States Bankruptcy Judge, Western District of
Tennessee, Memphis, TN
Alex J. Dolhancyk, The Dolhancyk Law Firm PC, Peachtree City, GA
John T. Crane, Managing Partner, RAS Crane LLC, Duluth, GA

		BUSINESS SESSION
1:55	
SELLING DEBTORS: 363 SALES: RECURRING ISSUES AND EMERGING TRENDS
		 Matthew R. Brooks, Troutman Sanders LLP, Atlanta, GA
		 Hon. Jeffrey W. Cavender, Judge, United States Bankruptcy Court, Northern District of
		 Georgia, Atlanta, GA
		 David L. Bury, Jr., Stone & Baxter LLP, Macon, GA
		 Ashley R. Ray, Scroggins & Williamson PC, Atlanta, GA
2:55	
BREAK
3:05	
RECENT TRENDS AND ISSUES IN ENFORCING INTERCREDITOR AGREEMENT
		 Jonathan T. Edwards, Alston & Bird LLP, Atlanta, GA
		 Eric W. Anderson, Parker Hudson Rainer & Dobbs LLP, Atlanta, GA
		 Hon. Wendy L. Hagenau, Judge, United States Bankruptcy Court, Northern District of
		 Georgia, Atlanta, GA
4:05	
MAYBE IT WAS SOMETHING YOU ATE: NAVIGATING THE PITFALLS OF
RESTAURANT RESTRUCTURING
		 Jeffrey R. “Jeff” Dutson, King & Spalding LLP, Atlanta, GA
		 Teri Stratton, Piper Jaffray, Los Angeles, CA
		 Michael Larem, Alvarez & Marsal Holdings, LLC, Atlanta, GA
5:05	
RECESS
		
JOINT EVENING ACTIVITIES
5:45	
COCKTAIL RECEPTION
		 (Included in registration fee.)
6:30	
DINNER
		 ($30 additional charge for dinner.)

FRIDAY, DECEMBER 14, 2018
8:00	
CONTINENTAL BREAKFAST
8:30	
ANNOUNCEMENTS
		 David A. Wender, Alston & Bird LLP, Atlanta, GA
8:35	
BANKRUPTCY IN THE HEADLINES
		 Lindsey D. Simon, Assistant Professor of Law, University of Georgia School of Law, 		
		 Athens, GA
		 Dennis J. Connolly, Alston & Bird LLP, Atlanta, GA
		 Hon. Mary Grace Diehl, Judge (Retired), United States Bankruptcy Court, Northern
		 District of Georgia, Atlanta, GA
10:00	
BREAK
10:15	
PROFESSIONALS GRAB BAG: JUDICIAL PET PEEVES, CIVILITY, COLLEGIALITY
AND CLIENT MANAGEMENT
		 Nancy B. Rapoport, Professor, William S. Boyd School of Law, University of Nevada,
		 Las Vegas, Las Vegas, NV
		 Hon. Susan D. Barrett, Judge, United States Bankruptcy Court, Southern District of
		 Georgia, Augusta, GA
		 Eric W. Anderson, Parker Hudson Rainer & Dobbs LLP, Atlanta, GA
11:45	
CLOSING REMARKS/ADJOURN

ix

TABLE OF CONTENTS
Page

Chapter

Foreword .............................................................................................................................................................. v
Agenda ............................................................................................................................................................... vii 
Ethics Round Table Discussion................................................................................................................ 1-58
W. Austin Jowers
Anna M. Humnicky

1

Maneuvering The Labyrinth: Plan & Proof Of Claim Issues........................................................... 1-81
M. Regina Thomas
Hon. James P. Smith
Maria C. Joyner
Angela C. McElroy-Magruder
Edward B. “Bo” Claxton, III

2

Do I Hear An Objection? Informal Objections & Standing To Object To
Confirmation & Plan Modification......................................................................................................... 1-18
Kimberly S. “Kim” Ward
Brandi L. Kirkland
L. Stephen O’Hearn, Jr.
Hon. Paul W. Bonapfel

3

A View To The Future: The ABI Commission On Consumer Bankruptcy................................... 1-36
Hon. William H. Brown
Alex J. Dolhancyk
John T. Crane

4

Selling Debtors: 363 Sales: Recurring Issues And Emerging Trends.......................................... 1-40
Matthew R. Brooks
Hon. Jeffrey W. Cavender
David L. Bury, Jr.
Ashley R. Ray

5

Recent Trends And Issues In Enforcing Intercreditor Agreement.............................................. 1-19
Jonathan T. Edwards
Eric W. Anderson
Hon. Wendy L. Hagenau

6

Maybe It Was Something You Ate: Navigating The Pitfalls Of
Restaurant Restructuring.......................................................................................................................... 1-53
Jeffrey R. “Jeff” Dutson
Teri Stratton
Michael Larem
Bankruptcy In The Headlines................................................................................................................... 1-33
Lindsey D. Simon
Dennis J. Connolly
Hon. Mary Grace Diehl
Professionals Grab Bag: Judicial Pet Peeves, Civility, Collegiality
And Client Management.......................................................................................................................... 1-14
Nancy B. Rapoport
Hon. Susan D. Barrett
Eric W. Anderson
Appendix:
ICLE Board ............................................................................................................................................................ 1 
Georgia Mandatory ICLE Sheet .................................................................................................................... 2

7

8

9

STATE BAR SERIES

Ethics Round Table Discussion
Presented By:
W. Austin Jowers
King & Spalding LLP
Atlanta, GA
Anna M. Humnicky
Small Herrin LLP
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Multiple Representation Issues In Chapter 11
A Round Table Discussion
State Bar of Georgia
Bankruptcy Section
Annual Meeting
Reynolds Plantation
December 13, 2018

Hypotheticals originally written by Ward Stone, Jr., Stone & Baxter, LLP, Macon
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Hypothetical No. 1.
•

B Corp is a closely-held Georgia corporation engaged in the business of
manufacturing and sale of specialized building products. A, a minority
shareholder of B Corp (but neither an officer nor a director) approaches
Lawyer I to request representation of Realtoe Investments ATL XVI, LLC
(“Realtoe”), a Georgia LLC in which A is a member, in documenting a
transaction with B Corp The remaining B Corp shareholders are C and D. A
describes the business of B Corp and its assets, which consist of real property,
equipment, accounts receivable, inventory, work in process, and intangible
assets, including customer lists, patents, and licenses. A believes B Corp has
a going concern value in excess of $5,000,000. A advises that B Corp is
having cash flow issues and needs a cash infusion to catch up $275,000
which is past due to trade creditors and for operating capital.
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Hypothetical No. 1. (Cont.)
• A advises that Realtoe is willing to offer a financing arrangement to B Corp
in the form of a second-tier credit facility of $300,000, payable in 12
months, with interest payable monthly at an APR of 16.5%, secured by all
assets of the business. A advises that the Realtoe credit facility would be
subject to a senior debt owed by B Corp to RegionalBank, N.A., also
secured by all assets of B Corp There is an outstanding balance owed to
RegionalBank of approximately $2,150,000. The RegionalBank note is
guaranteed by A, C, and D. A advises Lawyer I that he does not expect B
Corp to be able to repay the new credit facility on its due date, which A
advises would suit him fine, because he would like for Realtoe to own the
business of B Corp A advises Lawyer I that he expects B Corp to be able to
continue to service the RegionalBank note.
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Hypothetical No. 1. (Cont.)
• Lawyer I concludes (but does not advise A) that A’s proposed “loan to own”
credit facility could be argued to be in violation of duties owed by A to B
Corp or to its shareholders. Accordingly, Lawyer I declines the
representation and writes a “non-engagement letter” to A, and charges A
nothing for the initial meeting. Because Lawyer I had decided not to
become involved, he makes no further inquiry into the authority of A to
engage counsel for Realtoe.
• Sixteen month later, Lawyer I is contacted by C and D, the majority
shareholders of B Corp (whom Lawyer I has not met previously), who
request assistance in restructuring the debts of B Corp It seems that after
Lawyer I wrote the “non-engagement letter” to A, A retained Lawyer II,
who agreed to represent A and successfully negotiated a credit facility with
B. Corp that is similar, but not identical to the arrangement described to
Lawyer I by A (the “Realtoe Credit Facility”). C and D have caused B Corp
to agree to an additional 5% in annual interest on the Realtoe Credit Facility
in exchange for them not having to personally guarantee the loan.
However, both C and D have made non-recourse pledges of their stock in B
Corp to further secure the Realtoe Credit Facility.
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Hypothetical No. 1. (Cont.)
• C and D advise Lawyer I that the Realtoe Credit Facility matures in 21
days, and advise Lawyer I that Realtoe has indicated it will not renew the
loan. C and D also advise that A (whom they have never really trusted) has
acquired the RegionalBank loan at a discount and is threatening to call a
default under the “deems itself insecure” default language in the
RegionalBank note, based upon the maturity and non-renewal of the
Realtoe credit facility, although the RegionalBank loan is not otherwise in
default. A has refused to negotiate and demands the keys to the business as
an alternative to foreclosure and suits against C and D on their
RegionalBank guarantees.
• Lawyer I believes a Chapter 11 could address the restructuring issues
presented.
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Questions Regarding Hypothetical No. 1
• Is Lawyer I permitted to represent B Corp in a Chapter 11
under the Georgia Bar Rules?
• Was an attorney-client relationship established by virtue of
the initial interview with A?
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Questions re: Hypo. No. 1 (Con’t)
• Can Lawyer I advise C and D that he had
previously been approached by A/Realtoe and that
he declined to represent A/Realtoe?
• In Georgia, a client’s identity is considered within the “confidences and
secrets” that must be protected by an attorney, and a client’s identity may
be disclosed only following a knowing consent and waiver. State
Disciplinary Board Advisory Opinion No. 41, September 24, 1984, as
amended November 15, 1985.
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Hypothetical No. 2
• Assuming that Lawyer I declines to represent B Corp, C and
D, due to the conflict related to the information received from
A, C and D locate Lawyer II and during the initial interview
with B Corp, C and D each confirm to Lawyer II that they
have each personally guaranteed the RegionalBank Note but
not the Realtoe Credit Facility, and that their spouses have
guaranteed no corporate debt. They advise that B Corp is their
sole source of active income and that each is heavily invested
in B. Corp They advise that all amounts advanced to B Corp
by A, C, or D were booked as equity until the Realtoe Credit
Facility. Since the closing of that loan, C has loaned B Corp
an additional $65,000, and D has loaned B Corp $35,000, each
evidenced by B Corp book entries. Interest on these notes is
payable monthly and is current. B Corp was able to repay C
and D $50,000 of the principal of these advances 6 months
ago.
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Hypothetical No. 2 (cont.)
• C and D each advise Lawyer II that if B Corp fails or its assets
are foreclosed upon, they will be “wiped out,” except for their
automobiles and personal residences which are owned by their
spouses. Lawyer II inquired regarding how long each spouse
has owned the respective residence and automobiles, and was
told by C that C’s spouse had “always” owned the house since
it was purchased three years ago using as a down-payment the
equity from a house owned by C and C’s spouse jointly. D
advises that D’s residence was conveyed to D’s spouse six
months ago using a deed he downloaded from “Legal
Zoom.com” that D has not gotten around to recording. C and
D each request that Lawyer II represent them in order to
protect their stock in B Corp C and D advise Lawyer II that
they expect that A will pursue each of them on their
RegionalBank guarantees after B Corp files Chapter 11.
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Hypothetical No. 2 (cont.)
• Upon review of the financial information supplied regarding B
Corp. Lawyer II concludes it is solvent. Lawyer II concluded
that the best approach to preserving the value of the B Corp
stock for C and D and limit their individual litigation costs
would be to file individual Chapter 11 cases for C and D, and
move for joint administration with B Corp’s Chapter 11 Case.
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Hypothetical No. 2 (cont.)
• Lawyer II learns that A, C, and D are the sole shareholders
and directors of B Corp; that A is the president, C is the
treasurer, and D is the secretary. A, C, and D own equal
number of shares. Lawyer II prepares a voluntary petition,
schedules, a statement of financial affairs, appropriate first day
motions, along with an affidavit from C in support of first day
motions, along with an application to employ Lawyer II’s firm
as counsel to the Debtor-in-possession. Lawyer II also
prepares a corporate resolution in support of the petition in
which the Secretary of B Corp certifies authorization to file by
a resolution of the shareholders. C and D pay all of the
retainers to Lawyer II for themselves individually, as well as B
Corp.
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Questions regarding Hypothetical No. 2
• What due diligence must Lawyer II undertake to satisfy himself
that C and D have the authority to authorize B Corp to file
Chapter 11?
• What documents should Lawyer II request and review concerning
the corporate governance of B Corp?

– Review Articles of Incorporation, By-laws and corporate minutes to
verify corporate governance process required for his engagement.
– Review loan documents for waivers and limitations on corporate
authority
– What if governing documents are silent as to authority to file for
bankruptcy?
– What if governing documents require unanimous board of director
approval, but one of the conditions for the Realtoe financing is that
Realtoe was given the power to appoint one director and has appointed
A as the director?
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Questions re: Hypo. No. 2 (cont.)
What inquires must Lawyer II make of C and D to determine whether there are conflicts
between C and D and B Corp?
Must Lawyer II obtain waivers from C and D in order to represent B Corp?
What potential conflicts, if any, between C and D and B Corp must Lawyer II disclose in
order to obtain a valid waiver that would be enforceable against a future bankruptcy trustee of
C or D?
The United States Trustee objects to the applications of the three debtors (B Corp, C and D)
to engage Lawyer II as their counsel. What is the basis for the objection? What result?
What if C and D instruct Lawyer II to take a course of action in the Chapter 11 cases that is
adverse to B Corp, but advantageous to C and D?
Assume that Lawyer II does not represent C and D in their Chapter 11 cases, but C and D, as
officers of B Corp, give Lawyer II the same instruction that is adverse to B Corp?
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Who is the Client?
Multiple Representations in Business and
Individual Chapter 11 Cases
Representation in Bankruptcy Court of
Both a Corporation and Its Principal(s)
Materials written by:
Ward Stone, Jr., Stone & Baxter, LLP, Macon
Anna M. Humnicky, Small Herrin, LLP, Atlanta
Matthew E. Mills, Assistant U.S. Trustee, Southern District of Georgia,
U.S. Department of Justice, Savannah
I.

State Law Considerations
a. When is the attorney client relationship established?
i. The attorney-client relationship is established when it is shown
that a client seeks and receives the advice of a lawyer on the
legal consequences of the client’s past or contemplated actions.
People v. Bennett, 810 P.2d 661 (Colo. 1991). The test of an
attorney-client relationship for purposes of the privilege is the
client’s subjective intention to seek legal advice and reasonable
belief that he or she is consulting the lawyer in a professional
capacity.
ii. The court in United States v. United Shoe Mach. Corp., 89 F.
Supp. 357, 358-59 (D. Mass. 1950) defined the attorney-client
privilege this way: “(1) the asserted holder of the privilege is or
sought to become a client; (2) the person to whom the
communication was made (a) is a member of the bar of a court,
or his subordinate and (b) in connection with this
communication is acting as a lawyer; (3) the communication
relates to a fact of which the attorney was informed (a) by his
client (b) without the presence of strangers (c) for the purpose
of securing primarily either (i) an opinion on law or (ii) legal
services or (iii) assistance in some legal proceeding, and not (d)
for the purpose of committing a crime or tort; and (4) the
privilege has been (a) claimed and (b) not waived by the client.”
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iii. The 11th Circuit weighed in on the issue in Westinghouse
Electric Corp. v. Kerr-McGee Corp. 580 F.2d 1311, 1319 (11th
Cir. 1977) cert. denied. 439 U.S. 995 (1978), when it said, “The
fiduciary relationship existing between lawyer and client
extends to preliminary consultation by a prospective client with
a view to retention of the lawyer, although actual employment
does not result.”
iv. In Fisher v. United States, 425 U.S. 391, 403 (1976), the U.S.
Supreme Court also held that the elements of attorney client
privilege are: (1) a communication between client and counsel,
(2) intended to be and in fact kept confidential, and (3) made
for the purpose of obtaining or providing legal advice.
v. These cases were each decided in the context of whether an
attorney-client privilege attached to communications
preliminary to formal engagement. The answer is generally in
the affirmative.
vi. If an attorney-client privilege arises between a member of the
Georgia Bar and a prospective client, the prospective “client” is
treated as a client for purposes of the Bar Rules.
vii. Accordingly, under the Georgia Rules, a “client” is a person
with whom an attorney client privilege exists, whether a formal
engagement is entered into or not and whether or not the
attorney is compensated. So long as the communications are
made with the prospect of obtaining advice or representation, an
ethical duty has attached. Unwittingly, the lawyer may have
incautiously established an ethical duty not to disclose the
privileged communications to anyone and more importantly,
the requirement to claim the privilege unless the client waives
it.
b. Rule 1.9 Georgia Rules of Professional Conduct – Conflict of Interest:
Former Clients
i. A lawyer who has formerly represented a client in a matter shall
not thereafter represent another person in the same or a
substantially related matter in which that person's interests are
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materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.
ii. A lawyer shall not knowingly represent a person in the same or
a substantially related matter in which a firm with which the
lawyer formerly was associated had previously represented a
client:
1. whose interests are materially adverse to that person; and
2. about whom the lawyer had acquired information
protected by Rules 1.6 and 1.9(c), that is material to the
matter; unless the former client gives informed consent,
confirmed in writing.
iii. A lawyer who has formerly represented a client in a matter or
whose present or former firm has formerly represented a client
in a matter shall not thereafter:
1. use information relating to the representation to the
disadvantage of the former client except as Rule 1.6 or
Rule 3.3 would permit or require with respect to a client,
or when the information has become generally known; or
2. reveal information relating to the representation except as
Rule 1.6 or Rule 3.3 would permit or require with respect
to a client.
iv. The maximum penalty for a violation of this Rule is
disbarment.
v. Comments to Rule 1.9
[1] After termination of a client-lawyer relationship, a lawyer has
certain continuing duties with respect to confidentiality and conflicts
of interest and thus may not represent another client except in
conformity with this Rule. Under this Rule for example, a lawyer
could not properly seek to rescind on behalf of a new client a contract
drafted on behalf of the former client….
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[2] The scope of a "matter" for purposes of this Rule depends on the
facts of a particular situation or transaction. The lawyer's involvement
in a matter can also be a question of degree. When a lawyer has been
directly involved in a specific transaction, subsequent representation
of other clients with materially adverse interests in that transaction
clearly is prohibited.
[3] Matters are "substantially related" for purposes of this Rule if they
involve the same transaction or legal dispute or if there otherwise is a
substantial risk that confidential information as would normally have
been obtained in the prior representation would materially advance the
client's position in the subsequent matter. . . . Information that has
been disclosed to the public or to other parties adverse to the former
client ordinarily will not be disqualifying. Information acquired in a
prior representation may have been rendered obsolete by the passage
of time, a circumstance that may be relevant in determining whether
two representations are substantially related. In the case of an
organizational client, general knowledge of the client's policies and
practices ordinarily will not preclude a subsequent representation; on
the other hand, knowledge of specific facts gained in a prior
representation that are relevant to the matter in question ordinarily
will preclude such a representation. A former client is not required to
reveal the confidential information learned by the lawyer in order to
establish a substantial risk that the lawyer has confidential information
to use in the subsequent matter. A conclusion about the possession of
such information may be based on the nature of the services the
lawyer provided the former client and information that would in
ordinary practice be learned by a lawyer providing such services.
c. Rule 1.16 Declining or Terminating Representation
i. Except as stated in paragraph (c), a lawyer shall not represent a
client or, where representation has commenced, shall withdraw
from the representation of a client if:
1. the representation will result in violation of the Georgia
Rules of Professional Conduct or other law;
2. the lawyer's physical or mental condition materially impairs
the lawyer's ability to represent the client; or
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3. the lawyer is discharged.
ii. Except as stated in paragraph (c), a lawyer may withdraw from
representing a client if withdrawal can be accomplished without
material adverse effect on the interests of the client, or if:
1. the client persists in a course of action involving the lawyer's
services that the lawyer reasonably believes is criminal or
fraudulent;
2. the client has used the lawyer's services to perpetrate a crime
or fraud;
3. the client insists upon pursuing an objective that the lawyer
considers repugnant or imprudent;
4. the client fails substantially to fulfill an obligation to the
lawyer regarding the lawyer's services and has been given
reasonable warning that the lawyer will withdraw unless the
obligation is fulfilled;
5. the representation will result in an unreasonable financial
burden on the lawyer or has been rendered unreasonably
difficult by the client; or
6. other good cause for withdrawal exists.
iii. When a lawyer withdraws it shall be done in compliance with
applicable laws and rules. When ordered to do so by a tribunal, a
lawyer shall continue representation notwithstanding good cause
for terminating the representation.
iv. Upon termination of representation, a lawyer shall take steps to the
extent reasonably practicable to protect a client's interests, such as
giving reasonable notice to the client, allowing time for
employment of other counsel, surrendering papers and property to
which the client is entitled and refunding any advance payment of
fee that has not been earned.

Chapter 1
19 of 58

v. The maximum penalty for a violation of this Rule is a public
reprimand.
vi. Comments to Rule 1.16
[7] The lawyer has the option to withdraw if it can be accomplished
without material adverse effect on the client's interests. Withdrawal is
also justified if the client persists in a course of action that the lawyer
reasonably believes is criminal or fraudulent, for a lawyer is not
required to be associated with such conduct even if the lawyer does
not further it. Withdrawal is also permitted if the lawyer's services
were misused in the past even if that would materially prejudice the
client. The lawyer also may withdraw where the client insists on a
repugnant or imprudent objective. The lawyer's statement that
professional considerations require termination of the representation
ordinarily should be accepted as sufficient.
[8] A lawyer may withdraw if the client refuses to abide by the terms
of an agreement relating to the representation, such as an agreement
concerning fees or court costs or an agreement limiting the objectives
of the representation.
d. Rule 1.6 Confidentiality of Information
i. A lawyer shall maintain in confidence all information gained in
the professional relationship with a client, including
information which the client has requested to be held inviolate
or the disclosure of which would be embarrassing or would
likely be detrimental to the client, unless the client gives
informed consent, except for disclosures that are impliedly
authorized in order to carry out the representation, or are
required by these Rules or other law, or by order of the Court.
ii. A lawyer may reveal information covered by paragraph (i)
which the lawyer reasonably believes necessary:
1) to avoid or prevent harm or substantial financial loss to
another as a result of client criminal conduct or third party
criminal conduct clearly in violation of the law;
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2) to prevent serious injury or death not otherwise covered by
subparagraph (i) above;
3) to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client, to establish a
defense to a criminal charge or civil claim against the lawyer
based upon conduct in which the client was involved, or to
respond to allegations in any proceeding concerning the
lawyer's representation of the client;
4) to secure legal advice about the lawyer's compliance with
these Rules.
iii. If the client has acted at the time the lawyer learns of the threat
of harm or loss to a victim, use or disclosure is permissible only
if the harm or loss has not yet occurred.
iv. Before using or disclosing information, if feasible, the lawyer
must make a good faith effort to persuade the client either not to
act or, if the client has already acted, to warn the victim.
v. The lawyer may, where the law does not otherwise require,
reveal information to which the duty of confidentiality does not
apply without being subjected to disciplinary proceedings.
vi. The lawyer shall reveal information as the applicable law
requires.
vii. The duty of confidentiality shall continue after the client-lawyer
relationship has terminated.
viii. The maximum penalty for a violation of this Rule is
disbarment.
e. Rule 1.7 Conflict of Interest: General Rule
i. A lawyer shall not represent or continue to represent a client if
there is a significant risk that the lawyer's own interests or the
lawyer's duties to another client, a former client, or a third
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person will materially and adversely affect the representation of
the client, except as permitted in (ii).
ii. If client informed consent is permissible a lawyer may represent
a client notwithstanding a significant risk of material and
adverse effect if each affected client or former client gives
informed consent, confirmed in writing, to the representation
after:
1. consultation with the lawyer, pursuant to Rule 1.0(c);
2. having received in writing reasonable and adequate
information about the material risks of and reasonable
available alternatives to the representation, and
3. having been given the opportunity to consult with
independent counsel.
iii. Client informed consent is not permissible if the representation:
1. Is prohibited by law or these Rules;
2. Includes the assertion of a claim by one client against
another client represented by the lawyer in the same
or substantially related proceeding; or
3. involves circumstances rendering it reasonably
unlikely that the lawyer will be able to provide
adequate representation to one or more of the affected
clients.
iv. The maximum penalty for a violation of this Rule is
disbarment.
f. Individuals’ ability to bind entities
i. O.C.G.A. § 14-11-301 –
(a) Except as provided in subsection (b) of this Code section,
every member is an agent of the limited liability company
for the purpose of its business and affairs, and the act of any
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member, including, but not limited to, the execution in the
name of the limited liability company of any instrument for
apparently carrying on in the usual way the business and
affairs of the limited liability company of which he or she is
a member, binds the limited liability company, unless the
member so acting has, in fact, no authority to act for the
limited liability company in the particular matter, and the
person with whom he or she is dealing has knowledge of the
fact that the member has no such authority.
(b) If the articles of organization provide that management of
the limited liability company is vested in a manager or
managers:
(1) No member, acting solely in the capacity as a
member, is an agent of the limited liability company;
and
(2) Every manager is an agent of the limited liability
company for the purpose of its business and affairs,
and the act of any manager, including, but not limited
to, the execution in the name of the limited liability
company of any instrument for apparently carrying on
in the usual way the business and affairs of the limited
liability company of which he or she is a manager,
binds the limited liability company, unless the
manager so acting has, in fact, no authority to act for
the limited liability company in the particular matter,
and the person with whom he or she is dealing has
knowledge of the fact that the manager has no such
authority.
(c) An act of a manager or a member that is not apparently for
the carrying on in the usual way the business or affairs of the
limited liability company does not bind the limited liability
company unless authorized in accordance with a written
operating agreement at the time of the transaction or at any
other time.
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(d) No act of a manager or member in contravention of a
restriction on authority shall bind the limited liability
company to persons having knowledge of the restriction.
g. The Organization as Client - In addition to Rule 1.7, the Georgia
Rules of Profession Conduct provides additional information
regarding the application of Rule 1.7 in the context of organizational
representation under Rule 1.13.
i. A lawyer employed or retained by an organization represents
the organization acting through its duly authorized constituents.
ii. If a lawyer for an organization knows that an officer, employee
or other person associated with the organization is engaged in
action, intends to act or refuses to act in a matter related to the
representation that is a violation of a legal obligation to the
organization, or a violation of law that reasonably might be
imputed to the organization, and that is likely to result in
substantial injury to the organization, then the lawyer shall
proceed as is reasonably necessary in the best interest of the
organization. Unless the lawyer reasonably believes that it is
not necessary in the best interest of the organization to do so,
the lawyer shall refer the matter to higher authority in the
organization, including, if warranted by the circumstances, to
the highest authority that can act on behalf of the organization
as determined by applicable law.
iii. Except as provided in paragraph (iv), if
1. despite the lawyer's efforts in accordance with paragraph
(ii) the highest authority that can act on behalf of the
organization insists upon or fails to address in a timely
and appropriate manner an action, or a refusal to act, that
is clearly a violation of law, and
2. the lawyer reasonably believes that the violation is
reasonably certain to result in substantial injury to the
organization, then the lawyer may reveal information
relating to the representation whether or not Rule 1.6
permits such disclosure, but only if and to the extent the
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lawyer reasonably believes necessary to prevent
substantial injury to the organization.
3. A lawyer shall not represent or continue to represent a
client if there is a significant risk that the lawyer's own
interests or the lawyer's duties to another client, a former
client, or a third person will materially and adversely
affect the representation of the client, except as permitted
in (ii).
iv. Paragraph (iii) shall not apply with respect to information
relating to a lawyer's representation of an organization to
investigate an alleged violation of law, or to defend the
organization or an officer, employee or other constituent
associated with the organization against a claim arising out of
an alleged violation of law.
v. A lawyer who reasonably believes that he or she has been
discharged because of the lawyer's actions taken pursuant to
paragraphs (ii) or (iii), or who withdraws under circumstances
that require or permit the lawyer to take action under either of
those paragraphs, shall proceed as the lawyer reasonably
believes necessary to assure that the organization's highest
authority is informed of the lawyer's discharge or withdrawal.
vi. In dealing with an organization's directors, officers, employees,
members, shareholders or other constituents, a lawyer shall
explain the identity of the client when the lawyer knows or
reasonably should know that the organization's interests are
adverse to those of the constituents with whom the lawyer is
dealing.
vii. A lawyer representing an organization may also represent any
of its directors, officers, employees, members, shareholders or
other constituents, subject to the provisions of Rule 1.7. If the
organization's consent to the dual representation is required by
Rule 1.7, the consent shall be given by an appropriate official of
the organization other than the individual who is to be
represented, or by the shareholders.
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viii. The maximum penalty for a violation of this Rule is a public
reprimand.
ix.

Comments

[1] An organizational client is a legal entity, but it cannot act except
through its officers, directors, employees, shareholders and other
constituents. Officers, directors, employees and shareholders are the
constituents of the corporate organizational client. The duties defined in
this Comment apply equally to unincorporated associations. "Other
constituents" as used in this Comment means the positions equivalent to
officers, directors, employees and shareholders held by persons acting
for organizational clients that are not corporations.
[2] When one of the constituents of an organizational client
communicates with the organization's lawyer in that person's
organizational capacity, the communication is protected by Rule 1.6.
Thus, by way of example, if an organizational client requests its lawyer
to investigate allegations of wrongdoing, interviews made in the course
of that investigation between the lawyer and the client's employees or
other constituents are covered by Rule 1.6. This does not mean,
however, that constituents of an organizational client are the clients of
the lawyer. The lawyer may not disclose to such constituents
information relating to the representation except for disclosures
explicitly or impliedly authorized by the organizational client in order
to carry out the representation or as otherwise permitted by Rule 1.6.
[3] When constituents of the organization make decisions for it, the
decisions ordinarily must be accepted by the lawyer even if their utility
or prudence is doubtful. Decisions concerning policy and operations,
including ones entailing serious risk, are not as such in the lawyer's
province. Paragraph (ii) makes clear, however, that when the lawyer
knows that the organization is likely to be substantially injured by
action of an officer or other constituent that violates a legal obligation
to the organization or is in violation of law that might be imputed to the
organization, the lawyer must proceed as is reasonably necessary in the
best interest of the organization. As defined in Rule 1.0(i), knowledge
can be inferred from circumstances, and a lawyer cannot ignore the
obvious.
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[4] In determining how to proceed under paragraph (ii), the lawyer
should give due consideration to the seriousness of the violation and its
consequences, the responsibility in the organization and the apparent
motivation of the person involved, the policies of the organization
concerning such matters, and any other relevant consideration.
Ordinarily, referral to a higher authority would be necessary. In some
circumstances, however, it may be appropriate for the lawyer to ask the
constituent to reconsider the matter; for example, if the circumstances
involve a constituent's innocent misunderstanding of law and
subsequent acceptance of the lawyer's advice, the lawyer may
reasonably conclude that the best interest of the organization does not
require that the matter be referred to higher authority. If a constituent
persists in conduct contrary to the lawyer's advice, it will be necessary
for the lawyer to take steps to have the matter reviewed by a higher
authority in the organization.
If the matter is of sufficient seriousness and importance or urgency to
the organization, referral to higher authority in the organization may be
necessary even if the lawyer has not communicated with the
constituent. Any measures taken should, to the extent practicable,
minimize the risk of revealing information relating to the representation
to persons outside the organization. Even in circumstances where a
lawyer is not obligated by Rule 1.13 to proceed, a lawyer may bring to
the attention of an organizational client, including its highest authority,
matters that the lawyer reasonably believes to be of sufficient
importance to warrant doing so in the best interest of the organization.
[5] Paragraph (ii) also makes clear that when it is reasonably necessary
to enable the organization to address the matter in a timely and
appropriate manner, the lawyer must refer the matter to higher
authority, including, if warranted by the circumstances, the highest
authority that can act on behalf of the organization under applicable
law. The organization's highest authority to whom a matter may be
referred ordinarily will be the board of directors or similar governing
body. However, applicable law may prescribe that under certain
conditions the highest authority reposes elsewhere, for example, in the
independent directors of a corporation.
[10] There are times when the organization's interest may be or become
adverse to those of one or more of its constituents. In such circumstances
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the lawyer should advise any constituent, whose interest the lawyer finds
adverse to that of the organization of the conflict or potential conflict of
interest, that the lawyer cannot represent such constituent, and that such
person may wish to obtain independent representation. Care must be
taken to assure that the individual understands that, when there is such
adversity of interest, the lawyer for the organization cannot provide legal
representation for that constituent individual, and that discussions
between the lawyer for the organization and the individual may not be
privileged.
[11] Whether such a warning should be given by the lawyer for the
organization to any constituent individual may turn on the facts of each
case.
[12] Paragraph (v) recognizes that a lawyer for an organization may also
represent a principal officer or major shareholder.
II.

Employment of Professionals for the Debtor in Bankruptcy Cases,
Generally
a. Requirements of 11 U.S.C. §327(a)
i. Must be a “disinterested person” - defined by §101(14):
1. Is not a creditor, equity holder or insider
a. An “insider” is defined by §101(31) generally, for
corporate or partnership debtors, as an officer,
director, person in control, general partner, general
partnership in which the debtor is general partner,
or any relative of an officer, director, general
partner or person in control of the debtor.
2. Is not and was not within 2 years before the filing of the
petition, a director, officer or employee of the debtor, and
3. Has no materially adverse interest to the estate, any class
of creditors, or equity holders.
ii. Must not hold or represent an adverse interest to the estate:
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1. An adverse interest exists when two or more entities
possess or assert mutually exclusive claims to the same
economic interest. See In re National Distributors
Warehouse Co., Inc., 148 B.R. 558, 560 (Bankr. E.D.
Ark. 1992) (citing In re Hoffman, 53 B.R. 564, 565-66
(Bankr. W.D. Ark. 1985)) (quote therein).
2. While not defined by the Bankruptcy Code, an adverse
interest has come to mean “either (1) the possession or
assertion of any economic interest that would tend to
lessen the value of the bankruptcy estate or create an
actual or potential dispute with the estate as a rival
claimant, or (2) a predisposition of bias against the
estate.” In re Granite Partners, L.P., 219 B.R. 22, 23
(Bankr. S.D.N.Y. 1998); Electro-wire Prods, Inc. v.
Sirote & Permutt, P.C. (In re Prince), 40 F.3d 356, 361
(11th Cir. 1994); In re Sportsman's Link, 2012 WL
2998410 (Bankr. S.D. Ga. (J. Davis)).
3. For most courts, this includes any relationship or interest
“that would even faintly color the independent and
impartial attitude required by the Bankruptcy Code and
Bankruptcy Rules.” In re BH & P Inc., 949 F.2d 1300,
1308 (3d Cir. 1991).
b. Prior Employment or Creditor Representation - Prior representation of
the debtor or representation of a creditor is not a bar to employment
under §327(c) absent objection by other creditors and the finding of
an actual conflict of interest. See Kliegl Bros. Universal Elec. Stage
Lighting Co., Inc., 189 B.R. 874 (Bankr. E.D.N.Y. 1995); see also In
re Adam Furniture Indus., Inc., 158 B.R. 291 (Bankr. S.D. Ga. 1993)
(J. Dalis) (law firm was not disqualified from employment simply
because of its prepetition representation of chapter 11 debtor).
i. The “actual conflict” standard has been broadly interpreted to
include the appearance of conflict. See In re Martin, 817 F.2d
175, 180 (1st Cir. 1987); In re Jartran, Inc., 78 B.R. 524, 526
(Bankr. N.D. Ill. 1987) (standards for disinterestedness are to be
rigidly applied to include anyone who might have an interest or
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relationship that would color independent and impartial attitude
required by Bankruptcy Code).
ii. The “substantial relationship” test for disqualification based on
prior representation looks at whether a substantial relationship
exists between the subject matter of the former and present
representations. See In re American Airlines, Inc., 972 F.2d
605 (5th Cir. 1992); In re Global Video Communications Corp.,
102 B.R. 868 (Bankr. M.D. Fla. 1989) (akin to the present
action in a way reasonable persons would understand as
important to the issues involved in this representation).
c. Employment of Special Counsel – Special counsel are employed
under a different standard than general bankruptcy counsel. §327(e)
requires only that the employment be:
i. In the best interests of the estate, and
ii. The attorney does not represent or hold an interest adverse to
the estate with respect to the matter on which the attorney is to
be employed. See In re AroChem, Inc., 176 F.2d 610, 622 (2d
Cir. 1999) (court held that law firm representing creditor could
be hired as special counsel because both the estate and the
creditor were planning to sue the same group of defendants and
the representation of the creditor did not taint the specific
litigation for which the firm was hired).
d. Filing the Application to Employ Professionals –
i. Disclosure Requirements - Federal Rule of Bankruptcy
Procedure 2014 requires that an application must include
disclosure of and a verified statement setting forth all of the
professional’s connections with the debtor, creditors, any other
party in interest, their respective attorneys and accountants, the
United States Trustee, or any person employed in the office of
the United States Trustee. See Appendix A, for the text of
Federal Rule of Bankruptcy Procedure 2014.
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ii. Affirmative Duty to Disclose –
1. Neither the court nor the United States Trustee has a duty
to sift through documents to ascertain whether any
connections exist between the debtor and its
professionals. In re Automend, Inc., 85 B.R. 173, 178
(Bankr. N.D. Ga. 1988); In re Marine Outlet, Inc., 135
B.R.154, 156 (Bankr. M.D. Fla. 1991); In re B.E.S.
Concrete Products, Inc., 93 B.R. 228, 237 (Bankr. E.D.
Cal. 1988). A random disclosure in a bankruptcy
pleading will not be sufficient as the court has no duty to
search the file and uncover potential conflicts. See In re
Smitty's Truck Stop, Inc., 210 B.R. 844 (10th Cir. BAP
1997).
2. An attorney does not have discretion to withhold
information s/he feels is unimportant. In re Citation
Corp., 493 F3d 1313 (11th Cir. 2007) (bankruptcy court,
not professional, must determine whether professional's
prior connections with party in interest rise to level of
actual conflict, or pose threat of potential conflict); In re
Sportsman's Link, 2012 WL 2998410 (Bankr. S.D. Ga.
(J. Davis)) (Rule 2014 requires disclosure of all
connections with any party in interest and analysis of
relevance or materiality is for court to make); In re Adam
Furniture Indus., Inc., 158 B.R. 291 (Bankr. S.D. Ga.
1993) (J. Dalis) (even that which on surface may appear
to be trivial connection should be disclosed in application
for employment in order for integrity of system to be
maintained); In re Coastal Equities, Inc., 39 B.R. 304,
308 (Bankr. S.D. Cal. 1984). See also In re Arlan's Dept.
Stores, Inc., 615 F.2d 925, 943 (2d Cir. 1979); In re
Haldeman Pipe & Supply Co., 417 F.2d 1302, 1304 (9th
Cir. 1969); In re Granite Partners, L.P., 219 B.R. 22, 35
(Bankr. S.D.N.Y. 1998); In re Black Hills Greyhound
Racing Ass’n, 154 B.R. 285 (Bankr. D.S.D. 1993).
iii. Failure to disclose known or possible conflict – sanctions or
denial of fees
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1. Several courts have concluded that an attorney's failure to
comply with the disclosure requirements of Rule 2014(a)
by itself is enough to disqualify an attorney and deny
compensation, even if no actual conflict of interest exists.
In re National Distributors Warehouse Co., Inc., 148
B.R. 558, 562 (Bankr. E.D. Ark. 1992); In re Tinley
Plaza Associates, L.P., 142 B.R. 272, 278 (Bankr. N.D.
Ill. 1992); In re Amdura Corp., 139 B.R. 963, 978
(Bankr. D. Colo.1992); In re EWC, Inc., 138 B.R. 276,
280 (Bankr. W.D. Okla. 1992); In re Hathaway Ranch
Partnership, 116 B.R. 208, 220 (Bankr. C.D. Cal. 1990).
2. In re Sportsman's Link, 2012 WL 2998410 (Bankr. S.D.
Ga. (J. Davis)) (reducing fees based on failures to
disclose and quoting In re MF Global Inc., 464 B.R. 594
(Bankr. S.D.N.Y 2011), for the proposition that "lack of
candidness in disclosing potential problems for
independent court review before appointment … in itself,
presents an appearance of impropriety").
3. In re HLJ Enterprises, Inc., 2011 WL 3438472 (Bankr.
S.D. Ga. (J. Barrett)) (ordering disgorgement of fees paid
to accounting firm due to its failure to disclose insider
connection with debtor).
4. In re Adam Furniture Indus., Inc., 158 B.R. 291 (Bankr.
S.D. Ga. 1993) (J. Dalis) (law firm was disqualified from
employment because it held an interest adverse to the
estate based on possible need for law firm to act against
corporate entities related to debtor and debtor's sole
shareholder in preferential or fraudulent transfer
avoidance actions, particularly where law firm failed to
disclose its relationship with those entities).
5. In re Moon Thai & Japanese, Inc., et al., 2010 WL
3211981 (Bankr. S.D. Fla. Aug. 11, 2010) (firm filed
chapter 13 for principal then filed several jointly
administered chapter 11 cases for corporations controlled
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by principal but did not disclose and court issued order to
show cause not to sanction).
6. In re Granite Sheet Metal Works Inc.¸ 159 B.R. 840
(Bankr. S.D. Ill. 1993) (chapter 7 attorney denied
compensation due to failure to disclose he had
represented both debtor and principal in prepetition stock
redemption transaction).
7. In re Crutchfield Management and Inv. Corp., 100 B.R.
389 (Bankr. N.D. Ill. 1989) (attorney denied fees for
failure to disclose representation of debtor’s controlling
officer).
III.

Dual Representation of Debtor and Principal(s)
a. Generally disfavored
i. “[A]s a general proposition, ‘the dual representation of a closely
held corporation and its principal has been disfavored by
various bankruptcy courts.’" In re Straughn, 428 B.R. 618, 624
(Bankr. W.D. Pa. 2010), (citing In re Cunzolo, 423 B.R. 735,
737 (Bankr. W.D. Pa. 2010), citing In re BH & P, Inc., 949
F.2d 1300 (3d Cir. 1991)); In re Bohack Corp., 607 F.2d 258
(2d Cir. 1979); In re Frascella Enters., Inc., 2006 Bankr.
LEXIS 1031, 2006 WL 1530256 (Bankr. E.D. Pa. Apr. 12,
2006).
ii. Because denial of an application to employ attorneys effectively
deprives the debtor of its choice of counsel, courts must
conduct an appropriate review of such an application to
determine whether there is an actual conflict. Cunzolo, 423
B.R. at 740; In re Raymond Prof. Group, Inc., 421 B.R. 891,
901 (Bankr. N.D. Ill. 2009). Courts must balance the interest of
the debtor in choice of counsel against the potential prejudice to
creditors or other parties. In re Straughn, 428 B.R. at 626-27
(Bankr. W.D. Pa. 2010).
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b. The Per Se Rule
i. Some courts have a per se rule against dual representation,
meaning that an attorney cannot, under any circumstances,
represent both the corporate debtor and its individual principal.
See In re Straughn, 428 B.R. 618, 624 (Bankr. W.D. Pa. 2010)
(citing In re Wynne Residential Asset Mgmt., L.L.C., 2009 WL
5169371 at *4 (Bankr. W.D. N.C. Dec. 18, 2009)); In re
Innomed Labs, L.L.C., 2008 WL 276490 at *7 (S.D.N.Y. 2008),
(citing In re Kendavis Indus. Int'l Inc., 91 B.R. 742, 754 (Bankr.
N.D. Tex. 1988)).
ii. Other courts have adopted a “presumptive rule” that it is
presumptively improper to allow employment of single counsel
for both the debtor and its principal where there exists a
potential conflict. In re Parkway Calabasas, Ltd., 89 B.R. 832
(Bankr. C.D. Cal. 1988).
c. The Case Specific Rule
i. The “case-specific” rule uses a conflicts of interest analysis that
is largely committed to the discretion of the bankruptcy courts.
See In re Parkway Calabasas, 89 B.R. at 835-37; In re BH & P,
Inc., 103 B.R. 556, 570-72 (Bankr. D.N.J. 1989), aff'd, 949 F.2d
1300 (3d Cir. 1991). Under this rule, (1) an attorney with an
actual conflict is disqualified per se; (2) the court may within its
discretion allow employment of an attorney with a potential
conflict based on the facts and circumstances of the case; and
(3) the court may not disqualify an attorney on the appearance
of conflict alone. See Straughn, 428 B.R. at 625 (citing In re
Marvel Entertainment Group, Inc., 140 F.3d 463, 476 (3d Cir.
1998)).
ii. Actual vs. Potential Conflicts – “An actual conflict involves the
representation of ‘two presently competing and adverse
interests,’ while a potential conflict occurs where the
competition ‘may become active if certain contingencies
arise’.” In re Granite Partners, L.P., 219 B.R. 22, 34 (Bankr.
S.D.N.Y. 1998), quoting In re American Printers &
Lithographers, Inc., 148 B.R. 862, 866 (Bankr. N.D. Ill. 1992).
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As a general rule, disqualification of counsel is required where
there is an actual conflict. But where the conflict is potential,
then disqualification is left to the discretion of the court. In re
BH & P, Inc., 949 F.2d 1300 (3d Cir. 1991); In re Waterfall
Village of Atlanta, Ltd., 103 B.R. 340 (Bankr. N.D. Ga. 1989)
(debtor’s counsel also represented entity that owned and
controlled the debtor and paid the attorney’s fees in the debtor’s
case but the court refused to disqualify the attorney because the
conflict was only potential where there was only one asset
involved and the bulk of debt was held by secured creditors
who were each represented by separate counsel).
iii. In re Adam Furniture Indus., Inc., 158 B.R. 291 (Bankr. S.D.
Ga. 1993) (J. Dalis) (distinction between "potential" and
"actual" conflicts of interest is not valid measure for resolving
conflict of interest challenge to attorney's retention in
bankruptcy context; if there is possible future conflict that could
prevent counsel from fulfilling his duties, the conflict is
"actual").
iv. Analysis of a potential conflict of interest – Conflicting Duties
and Factors
1. “The naked existence of a potential for conflict of interest
does not render the appointment of counsel nugatory, but
makes it voidable as the facts may warrant. It is for the
court to decide whether the attorney's proposed interest
carries with it a sufficient threat of material adversity to
warrant prophylactic action (say, disqualification or
disgorgement or invalidation of a lien). Sincerity or
protestations of good faith, no matter how genuine, will
not be enough. The test must be more an objective one.
The question is not necessarily whether a conflict exists although an actual conflict of any degree of seriousness
will obviously present a towering obstacle - but whether
a potential conflict, or the perception of one, renders the
lawyer's interest materially adverse to the estate or the
creditors. … This inquiry is of necessity case-specific.”
In re Westwood Homes, Inc., 157 B.R. 182 (Bankr. D.
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Me. 1993), quoting In re Martin, 817 F.2d 175, 182 (1st
Cir. 1987) (citations omitted).
2. Creditor - Where one party is a creditor of another, the
conflict is actual and disqualification is required because
two groups of creditors exist and payment of one group is
necessarily at the expense of the other. In re BH & P,
Inc., 949 F.2d 1300 (3d Cir. 1991); Straughn, 428 B.R. at
625, (citing In re Star Broad., 81 B.R. 835, 841 (Bankr.
D.N.J. 1988)).
3. Shareholder or principal – The representation of the sole
shareholder of a corporation and the corporation may not
necessarily involve adverse interests but when the
shareholder received preferential transfers, or seeks to
purchase estate assets, or engages in other activities not
in the best interests of the estate, adverse interests can
result and create actual conflicts. See In re Freedom
Solar Center, Inc., 776 F.2d 14 (1st Cir. 1985). Where
an attorney represented both the debtor-corporation in
Chapter 11 and the debtor’s principal in a separate
individual Chapter 7, the evidence showed that the
attorney had sent a letter to accountant detailing the
reasons for the filing and how they would benefit the
principal specifically, not the debtor-corporation. The
court held that it being clear to the court that no
successful reorganization of the corporate debtor was
ever possible, an actual conflict existed and the court
denied all fees for services of the attorney in the Chapter
11 case. In re Westwood Homes, Inc., 157 B.R. 182
(Bankr. D. Me. 1993).
4. Guarantor of corporate debt – Where a principal in
control of the debtor has guaranteed corporate debt, the
resulting conflict for an attorney representing both the
corporation and the principal is the risk that the principal
will instruct counsel in ways that favor his interest as
guarantor at the expense of his fiduciary duty to the
corporation. This is an actual and disqualifying conflict.
Straughn, 428 B.R. at 626 (Bankr. W.D. Pa. 2010); In re
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Plaza Hotel Corp., 111 B.R. 882, 890 (Bankr. E.D. Cal.
1990).
5. Receipt of Preferential Payments – If an attorney has
received payments for pre-petition legal fees that could
be recovered as preferential payments or fraudulent
conveyances, the attorney’s interests diverge from those
of the debtor and the attorney may be disqualified,
particularly if the payments were not disclosed. See In re
Pillowtex, Inc., 304 F.3d 246 (3d Cir. 2002); In re Sixth
Ave. Car Care Center, 81 B.R. 628 (Bankr. D. Colo.
1988).
6. Legal advice – Courts make a distinction between giving
an officer or shareholder legal advice about his official
duties while the corporation is in bankruptcy (no conflict)
and giving legal advice on matters involving his
individual interests (potential conflict). In re United
Utensils Corp., 141 B.R. 306 (Bankr. W.D. Pa. 1992).
7. Payment of Counsel’s Retainers or Fees – Generally,
attorneys who hold pre-petition claims (e.g. unpaid legal
fees), will be disqualified as creditors of the debtor and
will often be required to disgorge fees received. See In
re Federated Dept. Stores, Inc., 44 F.3d 1310 (6th Cir.
1995); In re CIC Inv. Corp., 175 B.R. 52 (9th Cir. BAP
1994). Most courts require waiver of the claim to
eliminate this conflict. In re PHM Credit Corp., 110 B.R.
284 (E.D. Mich. 1990).
a. If the firm has a perfected secured claim in
property of the estate(s) for its pre-petition fees or
as security for post-petition fees, the firm will
almost certainly be disqualified as a creditor, even
if it discloses the claim fully and up front. See CIC
Inv. Corp., 175 B.R. at 52; In re Automend, Inc.,
85 B.R. 173, 178 (Bankr. N.D. Ga. 1988)
(disapproved attorney’s security interest in
debtor’s accounts receivable).
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b. Payment of retainers by a third party can create an
actual or potential conflict of interest, depending
on the circumstances. Some courts hold that such
payments create a per se conflict. In re Hathaway
Ranch Partnership, 116 B.R. 208, 219 (Bankr.
C.D. Cal. 1990); In re Nat’l Distributors
Warehouse Co., Inc., 148 B.R. 558 (Bankr. E.D.
Ark. 1992). Others courts are more flexible. See
In re Lotus Prop., L.P., 200 B.R. 388, 394 (Bankr.
C.D. Cal. 1996) (adopting less rigid approach than
in Hathaway Ranch); In re Olson, 36 B.R. 74, 76
(D. Neb. 1983) (four factors for determining
whether payment of retainer by a third party is a
basis for disqualification: (1) whether the third
party obtained any advantage; (2) whether there
was any injury to the estate; (3) whether there was
any prejudice to other creditors; and (4) whether an
actual conflict arising from the payment is
apparent.)
d. Waiver of Conflicts –
i. In Straughn , the individual guarantor/creditor and the debtor
corporation both agreed to waive the conflict and allow counsel
to represent them both. Despite the waiver, the court found that
consent by a debtor to waive conflicts is insufficient to cure any
actual or potential conflict because the ultimate parties in
interest are the bankruptcy estate’s creditors. Straughn, 428
B.R. at 627 (Bankr. W.D. Pa. 2010); see also In re Project
Orange Associates, LLC, 431 B.R. 363 (Bankr. S.D.N.Y.
2010).
ii. Waivers of conflicts that are sufficient for non-bankruptcy
situations may be insufficient in bankruptcy cases. See In re
Jore Corp., 298 B.R. 703 (Bankr. D. Mont. 2003) (discussing
waivers under § 327(a). See In re Coastal Equities, Inc., 39
B.R. 304 (Bankr. S.D. Cal. 1984); In re Perry, 194 B.R.875,
880 (E.D. Cal.1996) (stating that “section 327(a) has a strict
requirement of disinterestedness and absence of representation
of an adverse interest which trumps the rules of professional
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conduct”); In re Envirodyne Indus., Inc., 150 B.R. 1008, 1016
(Bankr. N.D. Ill. 1993); In re Tinley Plaza Assocs., 142 B.R.
272, 278 (Bankr. N.D. Ill. 1992); In re Diamond Mortgage
Corp., 135 B.R. 78, 90 (Bankr. N.D. Ill. 1990); In re Amdura
Corp., 121 B.R. 862, 866 (Bankr. D. Colo. 1990).
iii. Waivers, stipulations, and conflicts counsel will not resolve a
substantive conflict of main counsel. See In re Project Orange
Associates, LLC, 431 B.R. 363, 374 (Bankr. S.D.N.Y. 2010); In
re Granite Partners, L.P., 219 B.R. 22, 34 (Bankr. S.D.N.Y.
1998); In re Perry, 194 B.R. at 880. In Project Orange, a
conflicts waiver obtained from a major creditor by a law firm
that the Chapter 11 debtor sought to retain as general
bankruptcy counsel did not, by contractually permitting firm to
represent debtor on some matters adverse to creditor, trump
statutory requirements governing estate's employment of
professionals and severely limited firm's ability to act in
debtor's best interests with regard to creditor, by barring law
firm from bringing action and threatening to bring action
against creditor or its affiliates for monetary damages or
equitable relief, even within context of negotiations. Therefore,
waiver did not permit firm's employment under §327. In re
Project Orange Associates, LLC, 431 B.R. at 375.
iv. Waivers can be effective in conjunction with use of “conflicts
counsel” or “special counsel”. See In re 7667 East Berry
Avenue Associates, L.P., 419 B.R. 833 (Bankr. D. Colo. 2009).
e. Use of Conflicts Counsel or Special Counsel –
i. Some conflicts may be overcome by the use of special
counsel/conflicts counsel employed under §327(e). Conflicts
counsel can “insulate proposed counsel” from conflicts “not
central to debtor’s reorganization”. See In re Project Orange
Assocs., 431 B.R. 363, 375 (Bankr. S.D.N.Y. 2010); In re 7667
East Berry Ave. Associates, L.P., 419 B.R. 833 (Bankr. D.
Colo. 2009); In re Enron Corp., No. 01-16034, 2002 WL
32034346, at 9-10 (Bankr. S.D.N.Y. May 23, 2002).
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ii. Conflicts counsel cannot be required to deal with substantive
matters central to reorganization. In re Git-n-Go, Inc., 321 B.R.
54 (Bankr. N.D. Okla. 2004) (court found conflicts counsel
would need to represent debtor in “core bankruptcy matters”
which is “not appropriate or in best interests of estate”); In re
Amdura Corp., 121 BR 862 (Bankr. D. Colo. 1990).
iii. In 7667 East Berry Avenue, the court noted that special counsel
may help avoid conflicts issues under certain circumstances.
The debtor was a luxury property developer in Colorado.
Proposed counsel represented pre-petition each of the debtor
entities, the debtor’s owner and various related non-debtor
entities. The court found the prior representation of the owner
and of affiliated non-debtor entities were not disqualifying as
the prior representation of the owner was minor and all
affiliated entities signed a form of waiver letter, called an
“acknowledge of duty of loyalty” in favor of the debtor. The
court also found that: (1) the proposed counsel’s payments from
the debtors in the 90 days prior to the bankruptcy were not
“facially plausible” preference claims and therefore, not
disqualifying; and (2) the proposed counsel’s sale of its claim
for pre-petition fees to a related non-debtor company did not
disqualify the proposed counsel from being retained by the
debtor. The court noted that special counsel and/or the
committee could play a significant role in preventing any
potential conflicts in this case from becoming real conflicts.
7667 East Berry Avenue, 419 B.R. at 855 (Bankr. D. Colo.
2009).
iv. Best Interests of the Estate - employment of conflicts counsel
for a specified purpose must be in the best interest of the estate.
In In re Project Orange Assocs., 431 B.R. 363 (Bankr. S.D.NY.
2010), the debtor sought to employ DLA Piper as general
bankruptcy counsel. DLA represented General Electric in
unrelated matters and GE was the debtor’s largest creditor and
needed for successful reorganization. Court found that the
relationship between DLA and GE created actual conflict not
resolvable through employment of conflicts counsel because the
nature of the conflicts would require conflicts counsel to
represent the Debtor in one of the cases in core bankruptcy
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matters, which is not in the best interest of the estate. In re
Project Orange Associates, LLC, 431 B.R. 363, 374 (Bankr.
S.D.N.Y. 2010) (“The fig leaf of conflicts counsel does not
convince the Court that retention of DLA Piper as general
bankruptcy counsel is appropriate”); see also In re Git-n-Go,
Inc., 321 B.R. 54 (Bankr. N.D. Okla. 2004)).
Representation in bankruptcy of both a corporation and its principal(s) creates
actual or potential conflicts and should not be undertaken without a thorough
understanding of all possible claims between and among parties, as well as full
disclosure to the Court. Attorneys considering dual representations should
question the principal(s) regarding claims or potential claims (including co-debts
and personal guarantees) and analyze whether the principal is likely to exercise
undue influence for his/her own benefit in directing counsel with regard to actions
to be taken by the company. Full and complete disclosure of all relationships and
potential conflicts will allow the Bankruptcy Court and the United States Trustee
to address potential conflict issues early in the case, thereby saving counsel from
possible disallowance or disgorgement of fees at a later date (when more fees have
been incurred).
IV.

Corporate Governance Issues That Arise in Small Chapter 11 Cases:
Authority to File a Bankruptcy Petition – Courts Will Look to State
Law
a. Written Resolution to File
i.

You must determine whether the entity has proper authorization to
file the bankruptcy petition or the case will likely be dismissed.
See In re H&W Food Mart, LLC, 461 B.R. 904, 907-08 (Bankr.
N.D. Ga. 2011)(Drake, J.)(member, who ceased to be Manager of
LLC because of his own personal bankruptcy case, did not have
authority to sign petition, only a Manager could sign the petition
under the Operating Agreement); see also In re Home Equity Loan
Products, Inc., Case No. 06-60429 (Bankr. N.D. Ga.)(Murphy,
J.)(Doc. No. 25 - order entered March 2, 2006, p. 4, ¶ 1; petition
was filed without proper corporate authorization, case was
dismissed on this and other grounds); Huffman v. Armenia, 284
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Ga. App. 822, 823-24 (2007) (related to Home Equity case,
bankruptcy case was dismissed because president that did not have
authorization from board of directors to file petition, inappropriate
actions by president and attorney related to the bankruptcy filing
caused them to be held in civil contempt in related state court
matter); but see In re A-Z Electronics, LLC (350 B.R. 886 (Bankr.
D. Idaho 2006)(some courts will look to other facts to determine
whether authority to file can be inferred); In re Delta Starr
Broadcasting, LLC, 2006 WL 285974 (E.D. La. Feb. 6, 2006).
ii.

Review the Operating Agreement, Shareholder Agreement, or
Partnership Agreement (whichever is applicable) to determine how
approval must be obtained prior to execution of written resolution.
1. Is a meeting necessary?
2. Do governing documents allow consent resolution in lieu of
meeting?

iii. What if governing documents are silent?
1. If a corporation, approval from the board of directors is
necessary. See Price v. Gurney, 324 U.S. 100, 106 (1945)(based
on Ohio law; state law vested corporate governance in board of
directors, thus petition filed by shareholder was not valid); see
also O.C.G.A. § 14-2-801 (unless otherwise provided for in
shareholder agreement, Georgia law requires a board of
directors and all corporate powers are vested in the board of
directors).
2. If a limited liability company, many courts will look to see
where the LLC’s power is vested.
a. Manager-managed LLC will require authorization by the
Manager.
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b. Member-managed LLC will require authorization by
members (subject to applicable voting rules from operating
agreement). See In re Avalon Hotel Partners, LLC, 302 B.R.
377 (Bankr. D. Or. 2003).
c. However, some courts require express authority in the
Operating Agreement in order to file a bankruptcy petition
on behalf of an LLC. In re DB Capital Holdings, LLC, 463
B.R. 142 (10th Cir. BAP (Colo.) 2010).
3. Partnerships will be governed by state law. Matter of Phillips,
966 F.2d 926, 933–34 (5th Cir. 1992); Jolly v. Pittore, 170 B.R.
793, 797 (S.D. N.Y. 1994).
a. How does the appointment of a receiver affect the ability to file a
bankruptcy petition?
i. Does the Debtor still have authority to file a petition?
3. The short answer is yes. See In re 431 W. Ponce de Leon,
LLC, et al, 515 B.R. 660, 663 (Bankr. N.D. Ga.)(EllisMonro, J.)(petitions were filed after state court Receiver was
appointed); In re Greater Atlanta Apartment Hunger’s
Guide, Inc., 40 B.R. 29, 34 (Bankr. N.D. Ga. 1984); In re
Brandywine Townhouses, Inc., Case No. 13-75582 (Bankr.
N.D. Ga., )(Ellis-Monro, J.)(Doc. No. 33, December 19,
2013; court ordered Receiver to turnover of rest of Debtor’s
assets to Debtor).
2. But a bankruptcy court may, upon a motion or sua sponte,
abstain, dismiss the case, or appoint the Receiver (or another
person) as the Trustee, should the facts warrant it. See In re
Plantation Inn Partners, LP, 142 B.R. 561, 565 (Bankr. S.D.
Ga. 1992).
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ii. Does the Receiver have the authority to file a petition?
1. The short answer is no, unless the order appointing the
Receiver, or a subsequent order, authorizes the Receiver to
file a petition.
2. Federal Receivers are governed by Federal Rule of Civil
Procedure 66. See In re International Mg’t. Assoc., 2009
WL 6506657, *5 (Bankr. N.D. Ga. Dec. 1, 2009)(Bonapfel,
J.)(Federal receiver sought and obtained permission to file
petitions for multiple related entities).
3. In Georgia, Receivers are governed by O.C.G.A. § 9-8-1, et.
seq. O.C.G.A. § 9-8-8, specifically provides that Receivers
are to follow the Court’s direction (i.e. the terms of the
order(s) appointing the Receiver and/or directing the
Receiver’s actions).
4. Some courts have treated the filing of a petition by a
Receiver as an involuntary petition. See In re Monterey
Equities-Hillside, 73 B.R. 749, 752 (Bankr. N.D. Cal.
1987)(due to general partner not consenting to petition,
petition treated as an involuntary petition).
5. The Receiver may not be able to serve as a professional for
the estate. See In re Brantley Land & Timber Co., LLC, 2015
WL 5829825, *1 (Bankr. S.D. Ga. September 18,
2015)(Dalis, J.)(Receiver was an insider for purposes of 11
U.S.C. § 327, and could not be accountant for estate,
warranting sua sponte appointment of a trustee).
c. Are restrictions against filing bankruptcy petitions in the governing
documents enforceable?
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i. Generally, bankruptcy law disfavors waivers of the right to
file for bankruptcy. See In re Huang, 275 F.3d 1173, 1177
(9th Cir. 2002).
ii. Right now, the answer is - it depends………
1. 10th Circuit - In re DB Capital Holdings, LLC, 463
B.R. 142 (10th Cir. BAP (Colo.) 2010)(governing
documents must have express authority to file for
bankruptcy).
2. In re Intervention Energy Holdings, LLC, No. 1611247(KJC), 2016 WL 3185576, at *4 (Bankr. D.
Del. June 3, 2016)(provision in governing documents
that required unanimous consent of members to file
bankruptcy petition, due to forbearance agreement
which required that a creditor receive one membership
unit allowing the creditor to block a bankruptcy filing,
was void as against public policy).
V.

Can You be Disqualified if You Represent One Owner Against
Another, if You Previously Represented the Entity?
a. General Duties - An attorney’s fiduciary duties to his client require
the attorney “to show loyalty, to exercise the utmost good faith, to
apply his best skill, zeal, and diligence in representing him, and to
avoid interests or actions that [are] incompatible with [the client’s].”
Tunsil v. Jackson, 546 S.E.2d 875, 878 (Ga. Ct. App. 2001). Indeed,
an attorney’s first duty is loyalty to his client, and he is “obligated not
to put himself in a position where he ha[s] interests that [are]
antagonistic to his clients’.” Tante v. Herring, 439 S.E.2d 5, 10 (Ga.
Ct. App. 1993) (rev’d in part on other ground by 453 S.E.2d 686 (Ga.
1994)). “There is no doubt that an attorney who has a conflict of
interest with his client ‘breaches the duty of loyalty, perhaps the most
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basic of counsel’s duties.’” Fogarty v. State, 513 S.E.2d 493, 495 (Ga.
1999) (quoting Strickland v. Washington, 466 U.S. 668, 692 (1984)).
b. Thus, each case, particularly were the entities are closely held must be
closely considered.
i. Compare Elite Investors, LLC (Series E), as assignee of John L.
Rocker v. Partnership Liquidity Investors IV, LLC, et al, Case
No. 15-5433-jrs (Bankr. N.D. Ga., May 6, 2016)(Sacca,
J.)(Doc. No. 61; in denying motion to disqualify attorneys,
court distinguishes breach of fiduciary duty claims from
ownership disputes).
ii. With Masters, et al v. Harkleroad, et al, Civil Action No. 1:06cv-2666-cc (N.D. Ga., May 16, 2008)(Doc. No. 192; court
granted, in part, motion to disqualify attorneys; parties moving
for disqualification noted case law from Michigan,
Massachusetts and New York, related to closely-held entities,
which prohibits an entity’s attorney from representing a
member in matters where the member’s interest is adverse to
other members’ interests).
VI.

Debtor Counsel’s Fiduciary Duty: Is There a Duty to Rat in Chapter
11? Contributing Editor: C.R. “Chip” Bowles, Jr., also written by:
Prof. Nancy B. Rapoport, American Bankruptcy Institute Journal,
February 2010. See Appendix B, for article.
a. Duties of a Chapter 11 Debtor-in-Possession to Chapter 11
Bankruptcy Estate and its management.
i. The Debtor-in-Possession owes a fiduciary duty to the
estate. The Debtor-in-Possession has the rights, powers, and
duties of a trustee under 11 U.S.C. § 1107.
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ii. Counsel for the Debtor-in-Possession, thus, owes a fiduciary
duty to the estate, as well as is an officer of the Court.
Brown v. Gerdes, 321 U.S. 178 (1944); ICM Notes, Ltd. v.
Andrews & Kurth, L.L.P., 278 B.R. 117, 123 (S.D. Tex.
2002), aff'd In re ICM Notes Ltd., 324 F.3d 768 (5th Cir.
2003); Matter of Taxman Clothing Co., 49 F.3d 310, 313–14
(7th Cir. 1995); In re Perez, 30 F.3d 1209, 1214 (9th Cir.
1994)(footnote 5); In re JLM, Inc., 210 B.R. 19, 24-25
(B.A.P. 2d Cir. 1997).
iii. However, the role is separate from that of the counsel for the
creditors’ committee, because the two entities often have
interests that conflict.
iv. Counsel for the Debtor-in-Possession does not owe a duty to
individual creditors or equity security holders.
v. Counsel for the Debtor-in-Possession must take into account
the needs of the estate and not simply take its orders from
the Debtor-in-Possession.
vi. Part of the reason why counsel for the Debtor-in-Possession
owes a duty to the estate, in addition to the Debtor-inPossession, is because it is being paid from the estate (and
taking funds out of the unsecured creditors’ pockets); thus
more is expected of counsel for the Debtor-in-Possession, to
keep the system fair.
vii. Counsel for the Debtor-in-Possession has varying duties that
are similar to acting as corporate counsel, when counsel
takes orders from management but owes duties to the
shareholders.
viii. Ethics rules recognize the tensions inherent in representing
an entity. See Appendix C Model Rule of Professional
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Conduct 1.13 (organization as client) – i.e. “up the chain”
reporting of bad acts.
ix. Continuing duty to report to Court as it relates to
disinterestedness and failure to disclose can result in denial
of attorneys’ fees. In re W. Delta Oil Co., Inc., 432 F.3d
347, 358 (5th Cir. 2005).
x. Counsel for the Debtor-in-Possession must look beyond
what management for the Debtor-in-Possession (who are not
disinterested) wants and must put the needs of the estate and
the residual owners first.
xi. Not knowing who the ultimate owners of the estate/the
estate’s assets will be makes the role even more difficult.
1. What if the estate is hopelessly insolvent? Creditors
end up the owners.
2. What if there might be equity for the owners? Counsel
for the Debtor-in-Possession must balance the
interests of the creditors with the interests of the
equity security holders.
3. It is a constantly changing balancing act.
b. Supervisory Role - Counsel for the Debtor-in-Possession must
look over the Debtor-in-Possession’s shoulder and make sure it
takes its role as a fiduciary seriously, as well as understands its role
and acts accordingly.
c. “Duty to Rat” - The “duty to rat” as an officer of the Court comes
up most often in cases discussing counsel for the Debtor-inPossession breaching its fiduciary duty to the estate.
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i. The “duty to rat” conflicts with the “the duty to keep client
confidences” and becomes even more complicated when
deciding how much to tell once the “duty to rat” outweighs
“the duty to keep client confidences.”
ii. In the bankruptcy context, when counsel for the Debtor-inPossession represents the estate, as well as the Debtor-inPossession, there is a clear “duty to rat.” Management
misconduct must be disclosed in some manner, the only
question being how serious must it be before it must be
disclosed?
1. Violation of court orders;
2. Conflicts of interest with another court-approved
professional;
3. Refusal to pursue claims against insiders;
4. Failure to properly market or sell estate assets; or
5. Conversion, concealment or misuse of estate property.
iii. Start with Model Rule 1.13 – report higher and higher.
iv. If that doesn’t work – request to replace management or
resign as counsel, which should signal an issue without
disclosing confidence.
v. You may have to suggest appointment of a trustee, which
can run afoul of state bar guidelines.
d. Officer of the Court – see In re Ward, 894 F.2d 771 (5th Cir.
1990)(attorney, as an officer of the Court, has the duty to disclose
any undisclosed assets and possible criminal activity).
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e. Integrity of the Process - Counsel for Debtor-in-Possession must
act as an extra check on the integrity of the bankruptcy process.
VII. Conclusion
Representation in bankruptcy cases of businesses, especially small
businesses, can give rise to a multitude of issues, including conflicts of
interest due. Making sure that you know who your client is, who has
authorization to “call the shots” in the case, and where your fiduciary
duties lie, are the keys to successfully navigating the Chapter 11 waters.
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August 16, 2018

Rule 1.13: Organization as Client
Share this:

   
Client-Lawyer Relationship
(a) A lawyer employed or retained by an organization represents the organization acting through
its duly authorized constituents.
(b) If a lawyer for an organization knows that an oﬃcer, employee or other person associated with
the organization is engaged in action, intends to act or refuses to act in a matter related to the
representation that is a violation of a legal obligation to the organization, or a violation of law that
reasonably might be imputed to the organization, and that is likely to result in substantial injury to
the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the
organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of
the organization to do so, the lawyer shall refer the matter to higher authority in the organization,
including, if warranted by the circumstances to the highest authority that can act on behalf of the
organization as determined by applicable law.
(c) Except as provided in paragraph (d), if
(1) despite the lawyer's eﬀorts in accordance with paragraph (b) the highest authority that can
act on behalf of the organization insists upon or fails to address in a timely and appropriate
manner an action, or a refusal to act, that is clearly a violation of law, and
(2) the lawyer reasonably believes that the violation is reasonably certain to result in
substantial injury to the organization, then the lawyer may reveal information relating to the
representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent
the lawyer reasonably believes necessary to prevent substantial injury to the organization.
(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of
an organization to investigate an alleged violation of law, or to defend the organization or an oﬃcer,
employee or other constituent associated with the organization against a claim arising out of an
alleged violation of law.
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(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's
actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that
require or permit the lawyer to take action under either of those paragraphs, shall proceed as the
lawyer reasonably believes necessary to assure that the organization's highest authority is
informed of the lawyer's discharge or withdrawal.
(f) In dealing with an organization's directors, oﬃcers, employees, members, shareholders or other
constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably
should know that the organization's interests are adverse to those of the constituents with whom
the lawyer is dealing.
(g) A lawyer representing an organization may also represent any of its directors, oﬃcers,
employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the
organization's consent to the dual representation is required by Rule 1.7, the consent shall be given
by an appropriate oﬃcial of the organization other than the individual who is to be represented, or
by the shareholders.
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Fill in this information to identify your case:
Debtor 1
First Name

Middle Name

Last Name

(Spouse, if filing) First Name

Middle Name

Last Name

Debtor 2

United States Bankruptcy Court for the Northern District of Georgia

Check if this is an amended plan, and
list below the sections of the plan that
have been changed. Amendments to
sections not listed below will be
ineffective even if set out later in this
amended plan.

Case number
(if known)

Chapter 13 Plan
NOTE:

Part 1:
To Debtor(s):

The United States Bankruptcy Court for the Northern District of Georgia adopted this form plan for use
in Chapter 13 cases in the District pursuant to Federal Rule of Bankruptcy Procedure 3015.1. See
Order Requiring Local Form for Chapter 13 Plans and Establishing Related Procedures, General Order
No. 21-2017, available in the Clerk’s Office and on the Bankruptcy Court’s website, ganb.uscourts.gov.
As used in this plan, “Chapter 13 General Order” means General Order No. 21-2017 as it may from time
to time be amended or superseded.
Notices
This form sets out options that may be appropriate in some cases, but the presence of an option on the form does not indicate that the
option is appropriate in your circumstances. Plans that do not comply with the United States Bankruptcy Code, local rules and judicial
rulings may not be confirmable.
In the following notice to creditors, you must check each box that applies.

To Creditors:

Your rights may be affected by this plan. Your claim may be reduced, modified, or eliminated.
Check if applicable.
The plan provides for the payment of a domestic support obligation (as defined in 11 U.S.C. § 101(14A)), set out in
§ 4.4.
You should read this plan carefully and discuss it with your attorney if you have one in this bankruptcy case. If you do not
have an attorney, you may wish to consult one.
If you oppose the plan’s treatment of your claim or any provision of this plan, you or your attorney must file an objection to
confirmation at least 7 days before the date set for the hearing on confirmation, unless the Bankruptcy Court orders
otherwise. The Bankruptcy Court may confirm this plan without further notice if no objection to confirmation is filed. See
Bankruptcy Rule 3015.
To receive payments under this plan, you must have an allowed claim. If you file a timely proof of claim, your claim is
deemed allowed unless a party in interest objects. See 11 U.S.C. § 502(a).
The amounts listed for claims in this plan are estimates by the debtor(s). An allowed proof of claim will be
controlling, unless the Bankruptcy Court orders otherwise.
The following matters may be of particular importance. Debtor(s) must check one box on each line to state whether or
not the plan includes each of the following items. If an item is checked as “Not included,” if both boxes are
checked, or if no box is checked, the provision will be ineffective even if set out later in the plan.

§ 1.1

A limit on the amount of a secured claim, that may result in a partial
payment or no payment at all to the secured creditor, set out in § 3.2

Included

Not Included

§ 1.2

Avoidance of a judicial lien or nonpossessory, nonpurchase-money
security interest, set out in § 3.4

Included

Not Included

§ 1.3

Nonstandard provisions, set out in Part 8

Included

Not Included
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Part 2:
§ 2.1

Plan Payments and Length of Plan; Disbursement of Funds by Trustee to Holders of Allowed Claims

Regular Payments to the trustee; applicable commitment period.
The applicable commitment period for the debtor(s) as set forth in 11 U.S.C. § 1325(b)(4) is:
Check one:

36 months

60 months

Debtor(s) will make regular payments (“Regular Payments”) to the trustee as follows:
The debtor(s) will pay

per

week

for the applicable commitment period. If the applicable commitment period is 36

months, additional Regular Payments will be made to the extent necessary to make the payments to creditors specified in this plan, not to exceed
60 months unless the Bankruptcy Court orders otherwise. If all allowed claims treated in § 5.1 of this plan are paid in full prior to the expiration of
the applicable commitment period, no further Regular Payments will be made.
Check if applicable.
The amount of the Regular Payment will change as follows (If this box is not checked, the rest of § 2.1 need not be completed or
reproduced. Insert additional lines as needed for more changes.):
Beginning on
(insert date):

The Regular Payment
amount will change to
(insert amount):
per

§ 2.2

For the following reason (insert reason for change):

week

Regular Payments; method of payment.
Regular Payments to the trustee will be made from future income in the following manner:
Check all that apply.
Debtor(s) will make payments pursuant to a payroll deduction order. If a deduction does not occur, the debtor(s) will pay to the trustee the
amount that should have been deducted.
Debtor(s) will make payments directly to the trustee.
Other (specify method of payment):

§ 2.3

Income tax refunds.
Check one.
Debtor(s) will retain any income tax refunds received during the pendency of the case.
Debtor(s) will (1) supply the trustee with a copy of each income tax return filed during the pendency of the case within 30 days of
filing the return and (2) turn over to the trustee, within 30 days of the receipt of any income tax refund during the applicable
, the amount by which the total of all of the income tax refunds
commitment period for tax years
received for each year exceeds $2,000 (“Tax Refunds”), unless the Bankruptcy Court orders otherwise. If debtor’s spouse is not a
debtor in this case, “tax refunds received” means those attributable to the debtor.
Debtor(s) will treat tax refunds (“Tax Refunds”) as follows:

§ 2.4

Additional Payments.
Check one.
None. If “None” is checked, the rest of § 2.4 need not be completed or reproduced.
Debtor(s) will make additional payment(s) (“Additional Payments”) to the trustee from other sources as specified below. Describe the source,
estimated amount, and date of each anticipated payment.

§ 2.5

[Intentionally omitted.]

§ 2.6

Disbursement of funds by trustee to holders of allowed claims.
(a) Disbursements before confirmation of plan. The trustee will make preconfirmation adequate protection payments to holders of allowed
claims as set forth in §§ 3.2 and 3.3.
(b) Disbursements after confirmation of plan. Upon confirmation, after payment of the trustee's statutory fee, the trustee will disburse Regular
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Payments, Additional Payments, and Tax Refunds that are available for disbursement to make payments to holders of allowed claims as follows:
(1) First disbursement after confirmation of Regular Payments. In the first disbursement after confirmation, the trustee will disburse all
available funds from Regular Payments in the following order:
(A) To pay any unpaid preconfirmation adequate protection payments required by 11 U.S.C. § 1326(a)(1)(C) as set forth in § 3.2, § 3.3, and
orders of the Bankruptcy Court;
(B) To pay fees, expenses, and costs of the attorney for the debtor(s) as set forth in § 4.3;
(C) To make payments pro rata based on the monthly payment amount: on secured claims as set forth in §§ 3.1, 3.2, 3.3, and 3.4; on
domestic support obligations as set forth in § 4.4; on the arrearage claims on nonpriority unsecured claims as set forth in § 5.2; and on
executory contracts and unexpired leases as set forth in § 6.1; and
(D) To pay claims in the order set forth in § 2.6(b)(3).
(2) Second and subsequent disbursements after confirmation of Regular Payments. In the second disbursement after confirmation, and
each month thereafter, the trustee will disburse all available funds from Regular Payments in the order below. All available Regular Payments
will be distributed to the claims in each paragraph until such claims are paid in full.
(A) To make concurrent monthly payments, including any amount past due under this plan: on secured claims as set forth in §§ 3.1, 3.2, 3.3,
and 3.4; on fees, expenses, and costs of the attorney for the debtor(s) as set forth in § 4.3; on domestic support obligations as set forth in
§ 4.4; on the arrearage claims on both nonpriority unsecured claims as set forth in § 5.2 and executory contracts and unexpired leases as
set forth in § 6.1;
(B) To make pro rata payments on administrative expenses allowed under 11 U.S.C. § 503(b) other than the trustee's fee and the debtor's
attorney's fees, expenses, and costs; and
(C) To pay claims in the order set forth in § 2.6(b)(3).
(3) Disbursement of Additional Payments and Tax Refunds. The trustee will disburse the Additional Payments and Tax Refunds in the
following order:
(A) To pay fees, expenses, and costs of the attorney for the debtor(s) as set forth in § 4.3;
(B) To make pro rata payments on administrative expenses allowed under 11 U.S.C. § 503(b) other than the trustee's fee and the debtor's
attorney's fees, expenses, and costs;
(C) To make payments pro rata based on the monthly payment amount: on secured claims as set forth in §§ 3.1, 3.2, 3.3, and 3.4; on
domestic support obligations as set forth in § 4.4; on the arrearage claims on both nonpriority unsecured claims as set forth in § 5.2 and
executory contracts and unexpired leases as set forth in § 6.1;
(D) To pay other Allowed Secured Claims as set forth in § 3.6;
(E) To pay allowed claims entitled to priority under 11 U.S.C. § 507, other than administrative expenses and domestic support obligations;
and
(F) To pay nonpriority unsecured claims not otherwise classified as set forth in § 5.1 (“Unclassified Claims”) and to pay nonpriority
unsecured claims separately classified as set forth in § 5.3 (“Classified Claims”). The trustee will estimate the total amounts to be disbursed
during the plan term (1) to pay Unclassified Claims and (2) to pay Classified Claims. Funds available for disbursement on these claims will
be allocated pro rata to each class, and the funds available for disbursement for each class will be paid pro rata to the creditors in the class.
(4) Unless the debtor(s) timely advise(s) the trustee otherwise in writing, the trustee may treat and disburse any payments received from the
debtor(s) as Regular Payments.

Part 3:
§ 3.1

Treatment of Secured Claims

Maintenance of payments and cure of default, if any.
Check one.
None. If “None” is checked, the rest of § 3.1 need not be completed or reproduced.
Beginning with the first payment that is due after the date of the order for relief under Chapter 13, the debtor(s) will maintain the current
contractual installment payments on the secured claims listed below, with any changes required by the applicable contract and noticed in
conformity with any applicable rules. These payments will be disbursed directly by the debtor(s). Any existing arrearage on a listed claim will
be paid in full through disbursements by the trustee, with interest, if any, at the rate stated below.
If relief from the automatic stay is ordered as to any item of collateral listed in this paragraph, then, unless the Bankruptcy Court orders
otherwise, all payments under this paragraph as to that collateral will cease, and all secured claims based on that collateral will no longer be
treated by the plan.
Name of creditor

Collateral

Estimated amount of
arrearage (if any)

Interest rate on
arrearage
(if applicable)

Monthly plan
payment on
arrearage
%
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§ 3.2

Case number

Request for valuation of security, payment of fully secured claims, and modification of undersecured claims.
None. If “None” is checked, the rest of § 3.2 need not be completed or reproduced.
The remainder of this paragraph will be effective only if the applicable box in Part 1 of this plan is checked.
The debtor(s) request(s) that the Bankruptcy Court determine the value of the secured claims listed below.
For each non-governmental secured claim listed below, the debtor(s) state(s) that the value of the secured claim should be as set out in the
column headed Amount of secured claim. For secured claims of governmental units, unless the Bankruptcy Court orders otherwise, the value
of a secured claim listed in a proof of claim filed in accordance with the Bankruptcy Rules controls over any contrary amount listed below. For
each creditor checked below, debtor(s) will file a motion pursuant to Bankruptcy Rule 3012 and the Chapter 13 General Order to request
determination of the amount of the secured claim.
For each listed claim below, the value of the secured claim will be paid in full with interest at the rate stated below. The portion of any allowed
claim that exceeds the amount of the secured claim will be treated as an unsecured claim under Part 5 of this plan. If the amount of a
creditor's secured claim is listed below as having no value, the creditor's allowed claim will be treated in its entirety as an unsecured claim
under Part 5 of this plan.
The trustee will make monthly preconfirmation adequate protection payments that 11 U.S.C. § 1326(a)(1)(C) requires to the creditor in the
amount set out in the column headed Monthly preconfirmation adequate protection payment.
The holder of any claim listed below as having value in the column headed Amount of secured claim will retain the lien on the property interest
of the debtor(s) or the estate(s) until the earlier of:
(a) payment of the underlying debt determined under nonbankruptcy law, or
(b) payment of the amount of the secured claim, with interest at the rate set forth below, and discharge of the underlying debt under
11 U.S.C. § 1328, at which time the lien will terminate and be released by the creditor.

+

Check Name of creditor
only if
motion
to be
filed

Estimated
amount of
total claim

Collateral and
date of purchase

Value of
collateral

Amount of
claims senior to
creditor's claim

Amount of
secured
claim

Monthly
preconfirmation
adequate
protection
payment

Monthly
postconfirmation
payment

%

§ 3.3

Interest
rate

Secured claims excluded from 11 U.S.C. § 506.
Check one.
None. If “None” is checked, the rest of § 3.3 need not be completed or reproduced.
The claims listed below were either:
(1) incurred within 910 days before the petition date and secured by a purchase money security interest in a motor vehicle acquired for the
personal use of the debtor(s), or
(2) incurred within 1 year of the petition date and secured by a purchase money security interest in any other thing of value.
These claims will be paid in full under the plan with interest at the rate stated below. These payments will be disbursed by the trustee.
The trustee will make monthly preconfirmation adequate protection payments that 11 U.S.C. § 1326(a)(1)(C) requires to the creditor in the
amount set out in the column headed Monthly preconfirmation adequate protection payment.
The holder of any claim listed below will retain the lien on the property interest of the debtor(s) or the estate(s) until the earlier of:
(a) payment of the underlying debt determined under nonbankruptcy law, or
(b) payment of the amount of the secured claim, with interest at the rate set forth below, and discharge of the underlying debt under 11 U.S.C.
§ 1328, at which time the lien will terminate and be released by the creditor.
Name of creditor

+

Collateral

Purchase date

Estimated
amount of claim

Monthly
pre-confirmation
adequate protection
payment

%

§ 3.4

Interest
rate

Lien avoidance.
Check one.
None. If “None” is checked, the rest of § 3.4 need not be completed or reproduced.
The remainder of this paragraph will be effective only if the applicable box in Part 1 of this plan is checked.

Monthly postconfirmation
payment to creditor
by trustee
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The judicial liens and/or nonpossessory, nonpurchase money security interests securing the claims listed below impair exemptions to which
the debtor(s) would have been entitled under 11 U.S.C. § 522(b). Unless the Bankruptcy Court orders otherwise, a judicial lien or security
interest securing a claim listed below will be avoided to the extent that it impairs such exemptions upon entry of the order confirming the plan.
The amount of the claim secured by the judicial lien or security interest that is avoided will be treated as an unsecured claim in Part 5 to the
extent allowed. The amount, if any, of the claim secured by the judicial lien or security interest that is not avoided will be paid in full as a
secured claim under the plan to the extent allowed. See 11 U.S.C. § 522(f) and Bankruptcy Rule 4003(d). If more than one lien is to be
avoided, provide the information separately for each lien.
Information regarding
judicial lien or security
interest

Name of creditor

Calculation of lien avoidance

a.

Amount of lien

b.

Amount of all other liens

c.

Value of claimed exemptions

d.

Total of lines a, b, and c

Treatment of remaining
secured claim

Amount of secured claim after
avoidance (line a minus line f)

Collateral

e.

Lien identification (such as
judgment date, date of lien
recording)

f.

Value of debtor(s) interest in
property

Interest rate (if applicable)
%
-

Monthly payment on secured
claim

Subtract line e from line d

Extent of exemption impairment
(Check applicable box).
Line f is equal to or greater than line a.
The entire lien is avoided. (Do not complete the next column.)
Line f is less than line a.
A portion of the lien is avoided. (Complete the next column.)

§ 3.5

Surrender of collateral.
Check one.
None. If “None” is checked, the rest of § 3.5 need not be completed or reproduced.
The debtor(s) elect(s) to surrender to each creditor listed below the collateral that secures the creditor’s claim. The debtor(s) request(s) that,
upon confirmation of this plan, the stay under 11 U.S.C. § 362(a) be terminated as to the collateral only and that the stay under § 1301 be
terminated in all respects. Confirmation of the plan results in termination of such stays. Any allowed unsecured claim resulting from the
disposition of the collateral will be treated in Part 5 below. No payments as to the collateral will be made, and all secured claims based on the
collateral will not otherwise be treated by the plan.

+

Name of Creditor

Collateral

§ 3.6

Other Allowed Secured Claims.



A proof of claim that is filed and allowed as a secured claim, but is not treated as a secured claim in this plan, shall be paid with interest at the rate
of ______%. Payments will commence as set forth in § 2.6. Notwithstanding the foregoing, the debtor(s), and any other party in interest, may:
object to allowance of the claim; request that the Bankruptcy Court determine the value of the secured claim if modification of the claim is
permissible and if 11 U.S.C. § 506 is applicable; or request that the Bankruptcy Court avoid the creditor's lien pursuant to 11 U.S.C. § 522(f), if
applicable.
If the Bankruptcy Court determines the value of the secured claim, the portion of any allowed claim that exceeds the amount of the secured claim
will be treated as an unsecured claim under Part 5 of this plan.
The holder of the claim will retain the lien on the property interest of the debtor(s) or the estate(s) until the earlier of:
(a) payment of the underlying debt determined under nonbankruptcy law, or
(b) payment of the amount of the secured claim, with interest at the rate set forth above, and discharge of the underlying debt under 11 U.S.C.
§ 1328, at which time the lien will terminate and be released by the creditor.
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Part 4:

Treatment of Fees and Priority Claims

§ 4.1

General.



Trustee's fees and all allowed priority claims will be paid in full without postpetition interest. An allowed priority claim will be paid in full regardless
of whether it is listed in § 4.4.

§ 4.2

Trustee's fees.



Trustee's fees are governed by statute and may change during the course of the case.

§ 4.3

Attorney's fees.



(a) The unpaid fees, expenses, and costs owed to the attorney for the debtor(s) in connection with legal representation in this case are
$_____________. The allowance and payment of the fees, expenses and costs of the attorney for the debtor(s) are governed by General Order
22-2017 (“Chapter 13 Attorney's Fees Order”), as it may be amended.



(b) Upon confirmation of the plan, the unpaid amount shall be allowed as an administrative expense under 11 U.S.C. § 503(b) to the extent set
forth in the Chapter 13 Attorney's Fees Order.



(c) The Bankruptcy Court may allow additional fees, expenses, and costs to the attorney for debtor(s) in excess of the amount shown in § 4.3(a)
above upon application of the attorney in compliance with the Chapter 13 Attorney's Fees Order and after notice and a hearing.



(d) From the first disbursement after confirmation, the attorney will receive payment under § 2.6(b)(1) up to the allowed amount set forth in
§ 4.3(a).



(e) The unpaid balance and any additional amounts allowed under § 4.3(c) will be payable (1) at $_____________ per month from Regular
Payments and (2) from Tax Refunds or Additional Payments, as set forth in § 2.6, until all allowed amounts are paid in full.



(f) If the case is converted to Chapter 7 before confirmation of the plan, the debtor(s) direct(s) the trustee to pay to the attorney for the debtor(s)
the amount of $____________, not to exceed the maximum amount that the Chapter 13 Attorney's Fees Order permits. If the attorney for the
debtor(s) has complied with the applicable provisions of the Chapter 13 Attorney's Fees Order, the trustee will deliver, from the funds available, the
stated amount or the maximum amount to the attorney, whichever is less.



(g) If the case is dismissed before confirmation of the plan, fees, expenses, and costs of the attorney for the debtor(s) in the amount of
$_____________, not to exceed the maximum amount that the Chapter 13 Attorney's Fees Order permits, will be allowed to the extent set forth in
the Chapter 13 Attorney's Fees Order. The attorney may file an application for fees, expenses, and costs in excess of the maximum amount within
14 days from entry of the order of dismissal. If the attorney for the debtor(s) has complied with the applicable provisions of the Chapter 13
Attorney's Fees Order, the trustee will deliver, from the funds available, the allowed amount to the attorney.



(h) If the case is converted to Chapter 7 after confirmation of the plan, the debtor(s) direct(s) the trustee to deliver to the attorney for the debtor(s),
from the funds available, any allowed fees, expenses, and costs that are unpaid.



(i) If the case is dismissed after confirmation of the plan, the trustee will pay to the attorney for the debtor(s), from the funds available, any allowed
fees, expenses, and costs that are unpaid.

§ 4.4

Priority claims other than attorney's fees.
None. If “None” is checked, the rest of § 4.4 need not be completed or reproduced.
(a) Check one.
The debtor(s) has/have no domestic support obligations. If this box is checked, the rest of § 4.4(a) need not be completed or reproduced.
The debtor(s) has/have domestic support obligations as set forth below. The debtor(s) is/are required to pay all post-petition domestic support
obligations directly to the holder of the claim.

+

Name and address of creditor:

Name and address of child support
enforcement agency entitled to § 1302(d)(1)
notice

Estimated amount of
claim

Monthly plan payment

(b) The debtor(s) has/have priority claims other than attorney's fees and domestic support obligations as set forth below:

+
-

Name and address of creditor:

Estimated amount of claim
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Part 5:
§ 5.1

Treatment of Nonpriority Unsecured Claims

Nonpriority unsecured claims not separately classified.
Allowed nonpriority unsecured claims that are not separately classified will be paid, pro rata, as set forth in § 2.6. Holders of these claims will
receive:
Check one.
A pro rata portion of the funds remaining after disbursements have been made to all other creditors provided for in this plan.
A pro rata portion of the larger of (1) the sum of $___________ and (2) the funds remaining after disbursements have been made to all other
creditors provided for in this plan.
The larger of (1) ______% of the allowed amount of the claim and (2) a pro rata portion of the funds remaining after disbursements have been
made to all other creditors provided for in this plan.
100% of the total amount of these claims
Unless the plan provides to pay 100% of these claims, the actual amount that a holder receives will depend on (1) the amount of claims filed and
allowed and (2) the amounts necessary to pay secured claims under Part 3 and trustee's fees, costs, and expenses of the attorney for the
debtor(s), and other priority claims under Part 4.

§ 5.2

Maintenance of payments and cure of any default on nonpriority unsecured claims.
Check one.
None. If “None” is checked, the rest of § 5.2 need not be completed or reproduced.
The debtor(s) will maintain the contractual installment payments and cure any default in payments on the unsecured claims listed below on
which the last payment is due after the final plan payment. These payments will be disbursed directly by the debtor(s). The claim for the
arrearage amount will be paid in full as specified below and disbursed by the trustee.
Name of creditor

+

Estimated amount of
arrearage

Monthly plan payment on
arrearage

§ 5.3

Other separately classified nonpriority unsecured claims.
Check one.
None. If “None” is checked, the rest of § 5.3 need not be completed or reproduced.
The nonpriority unsecured allowed claims listed below are separately classified. Each claim will receive pro rata payments as set forth in
§ 2.6. The unpaid balance will be paid in full, including interest at the rate stated below, if applicable.
Name of creditor

+

Basis for separate classification

Estimated amount of
claim

-

%

Part 6:
§ 6.1

Interest rate
(if applicable)

Executory Contracts and Unexpired Leases

The executory contracts and unexpired leases listed below are assumed and will be treated as specified. All other executory contracts
and unexpired leases are rejected.
Check one.
None. If “None” is checked, the rest of § 6.1 need not be completed or reproduced.
Assumed items. Current installment payments will be disbursed directly by the debtor(s). Arrearage payments will be disbursed by the
trustee. The final column includes only payments disbursed by the trustee rather than by the debtor(s).
Name of creditor

+
-

Description of leased property or executory
contract

Estimated
amount of
arrearage

Monthly
postconfirmation
payment to cure
arrearage
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Part 7:
§ 7.1

Unless the Bankruptcy Court orders otherwise, property of the estate shall not vest in the debtor(s) on confirmation but will vest in the
debtor(s) only upon: (1) discharge of the debtor(s); (2) dismissal of the case; or (3) closing of the case without a discharge upon the
completion of payments by the debtor(s).

Part 8:
§ 8.1

Vesting of Property of the Estate

Nonstandard Plan Provisions

Check “None” or list Nonstandard Plan Provisions.
None. If “None” is checked, the rest of Part 8 need not be completed or reproduced.
Under Bankruptcy Rule 3015(c), nonstandard provisions must be set forth below. A nonstandard provision is a provision not otherwise
included in this N.D. Ga. Chapter 13 Plan Form or deviating from it. Nonstandard provisions set out elsewhere in this plan are ineffective.
The following plan provisions will be effective only if there is a check in the box “Included” in § 1.3. (Insert additional lines if needed.)

Part 9:
§ 9.1

Signatures

Signatures of Debtor(s) and Attorney for Debtor(s).
The debtor(s) must sign below. The attorney for the debtor(s), if any, must sign below.

8

8

Signature of debtor 1 executed on

Signature of debtor 2 executed on

MM / DD / YYYY

Address

8

City, State, ZIP code

MM / DD / YYYY

Address

City, State, ZIP code

Date:
Signature of attorney for debtor(s)

Firm

MM / DD / YYYY

Address

City, State, ZIP code

By filing this document, the debtor(s), if not represented by an attorney, or the attorney for debtor(s) also certify(ies) that the wording and
order of the provisions in this Chapter 13 Plan are identical to those contained in the Local Form for Chapter 13 Plans that the Bankruptcy
Court for the Northern District of Georgia has prescribed, other than any nonstandard provisions included in Part 8.
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UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
DEBTOR
______________________________
______________________________

*
*

Chapter 13
Case No.

_________________________

Check if this is a modified plan and list below the sections of
the plan that have been changed.

CHAPTER 13 PLAN
MIDDLE DISTRICT OF GEORGIA
(NOT OFFICIAL FORM 113)
Part 1: Notices
To Debtors:

This form sets out options that may be appropriate in some cases, but the presence of an option
on the form does not indicate that the option is appropriate in your circumstances. Plans that
do not comply with local rules and judicial rulings may not be confirmable.
Inthefollowingnoticetocreditorsandstatementregardingyourincomestatus,youmustcheck
eachboxthatapplies.


To Creditors:

Your rights may be affected by this plan. Your claim may be reduced, modified, or
eliminated.
You should read this plan carefully and discuss it with your attorney if you have one in this
bankruptcy case. If you do not have an attorney, you may wish to consult one.
If you oppose the plan’s treatment of your claim or any provision of this plan, you or your
attorney must file an objection to confirmation at least 7 days before the date set for the hearing on
confirmation unless otherwise ordered by the Bankruptcy Court. The Bankruptcy Court may
confirm this plan without further notice if no objection to confirmation is filed. See Bankruptcy
Rule 3015. In addition, you may need to file a timely proof of claim in order to be paid under any
plan.

The following matters may be of particular importance to you. Debtors must check one box on each line to
state whether or not the plan includes each of the following items. If an item is checked as “Not Included” or if
both boxes are checked, the provision will be ineffective if set out later in the plan. Any nonstandard provisions
placed in any part other than Part 6 are void.

1.1.

Limit the Amount of a Secured Claim: The plan
seeks to limit the amount of a secured claim, as set out
in Part 3, Section 3.5, which may result in a partial
payment or no payment at all to the secured creditor.

Included

Not Included

1.2.

Avoidance of Liens: The plan requests the avoidance
of a judicial lien or nonpossessory, nonpurchasemoney security interest as set out in the Nonstandard
Provisions Part 6.

Included

Not Included

Nonstandard Provisions: The plan sets out
Nonstandard Provisions in Part 6.

Included

Not Included

1.3.
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Income status of debtor(s) as stated on Official form 122-C1
Check One:
The current monthly income of the debtor(s) is less than the applicable median income
specified in 11 U.S.C. § 1325(b)(4)(A).
The current monthly income of the debtor(s) is not less than the applicable median income
specified in 11 U.S.C. § 1325(b)(4)(A).
Part 2: Plan Payments and Length of Plan
2.1.

Plan Payments: The future earnings of the debtor(s) are submitted to the supervision and control of the Trustee
and the debtor(s) (or the debtor's(s’) employer) shall pay to the Trustee the sum of $_____________ weekly/biweekly/semi-monthly/monthly. (If the payments change over time include the following.) These plan payments
change to $______________ weekly/bi-weekly/semi-monthly/monthly on _________, 20____.

2.2.

Additional Payments: Additional Payments of $_____________will be made on
_________________________ from _________________________. (Source)

2.3.

Trustee Percentage Fee: The Trustee percentage fee as set by the United States Trustee will be collected from
each payment made by the debtor(s).

2.4.

Plan Length: If the debtor's(s’) current monthly income is less than the applicable median income specified
in 11 U.S.C. § 1325(b)(4)(A) the debtor(s) will make a minimum of 36 monthly payments.
If the debtor's(s’) current monthly income is not less than the applicable median income specified in 11
U.S.C. § 1325(b)(4)(A) the debtor(s) will make payments for a minimum of 57 months.

Part 3: Treatment of Secured Claims
From the payments so received, the Trustee shall make disbursements to allowed claims as follows:
3.1.

Long Term Debts: The monthly payments will be made on the following long-term debts (including debts
secured by the debtor’s(s’) principal residence): (Payments which become due after the filing of the petition
but before the month of the first payment designated here will be added to the pre-petition arrearage claim.)

NAME OF CREDITOR

MONTH OF FIRST PAYMENT
MONTHLY
CHECK IF
UNDER PLAN
PAYMENT AMOUNT PRINCIPAL RESIDENCE

_________________________

________________________

_______________

_________________________

________________________

_______________

_________________________

________________________

_______________

_________________________

________________________

_______________

_________________________

________________________

_______________
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3.2.

NAME OF
CREDITOR

Arrearages: After confirmation, distributions will be made to cure arrearages on long term debts (including
debts secured by the debtor’s(s’) principal residence) where the last payment is due after the last payment under
the plan. If no monthly payment is designated, the arrearage claims will be paid after the short term secured
debts listed in Section 3.3 and 3.5.
ESTIMATED
AMOUNT
DUE

INTEREST
RATE
(if applicable)

COLLATERAL

MONTHLY
PAYMENT IF ANY

__________________ __________________ _________________ _____________________________ ___________
__________________ __________________ _________________ _____________________________ ___________
3.3.
Claims Not Subject to Cram Down: The following claims are not subject to cram down because debts are secured by
a purchase money security interest in a vehicle for which the debt was incurred within 910 days of filing the bankruptcy petition,
or, if the collateral for the debt is any other thing of value, the debt was incurred within 1 year of filing. See§ 1325(a). The claims
listed below will be paid in full as allowed.
NAME OF
CREDITOR

AMOUNT
DUE

INTEREST
RATE

COLLATERAL

MONTHLY
PAYMENT

__________________ __________________ _________________ _____________________________ ___________
__________________ __________________ _________________ _____________________________ ___________
3.4.

Preconfirmation Adequate Protection Payments: Preconfirmation adequate protection payments will be
made to the following secured creditors and holders of executory contracts after the filing of a proof of claim
by the creditor. These payments will be applied to reduce the principal of the claim.

NAME OF CREDITOR

ADEQUATE PROTECTION AMOUNT

____________________________________________

___________________________________

____________________________________________

___________________________________

3.5.

Secured Creditors Subject to Cramdown: After confirmation of the plan, the following secured creditors
who are subject to cramdown, with allowed claims will be paid as follows:
If the value is less than the amount due, the secured claim is modified to pay the value only as secured.
If the value is listed as $0.00 the creditor’s allowed claim will be treated as unsecured.
If the value is greater than or equal to the allowed secured claim, the claim will be paid in full.
If you do not intend to cram down the claim, enter “debt” as the value.

NAME OF
CREDITOR

AMOUNT
DUE

VALUE

INTEREST
RATE

____________________

_______

________

________

__________________________ ___________

____________________

_______

________

________

__________________________ ___________

____________________

_______

________

________

__________________________ ___________

____________________

_______

________

________

__________________________ ___________
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3.6.

Surrendered Collateral: The following collateral is surrendered to the creditor. If the debtor(s) is
surrendering the collateral for a specific payment credit or in full satisfaction of the debt, a statement explaining
the treatment should be indicated in Part 6 Nonstandard Provisions. The debtor(s) agrees to termination of
the stay under 11 U.S.C. § 362(a) and § 1301(a) with respect to the collateral, effective upon confirmation of
the plan. An allowed unsecured claim resulting from the disposition(s) of the collateral will be treated as
unsecured.

NAME OF CREDITOR

DESCRIPTION OF COLLATERAL

____________________________________________

___________________________________

____________________________________________

___________________________________

3.7.

Debts Paid by Debtor: The following debts will be paid directly by the debtor(s):

NAME OF CREDITOR

COLLATERAL

____________________________

____________________________

____________________________

____________________________

____________________________

____________________________

____________________________

____________________________

3.8.

Liens Avoided: The judicial liens or non-possessory, non-purchase security interests that are being avoided
are listed in Part 6 Nonstandard Provisions.

Part 4: Treatment of Fees and Priority Debt
4.1.

Attorney Fees: Attorney fees ordered pursuant to 11 U.S.C. § 507(a)(2) of $_____________ to be paid as
follows: (SELECT ONE)
Pursuant to the current Administrative Order on Attorney Fee Awards
By another method as set out in Part 6 Nonstandard Provisions. Attorneys will be required to submit an
itemization of their time to the Court.

4.2.

Domestic Support Obligations: The following domestic support obligations will be paid over the life of the
plan as follows: These payments will be made simultaneously with payment of the secured debt to the extent
funds are available and will include interest at the rate of ___%. (If this is left blank, no interest will be paid.)

NAME OF CREDITOR

4.3.

PAYMENT AMOUNT

Priority Claims: All other 11 U.S.C. § 507 priority claims, unless already listed under 4.2 will be paid in full
over the life of the plan as funds become available in the order specified by law.
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Part 5: Treatment of Non Priority Unsecured Claims

5.1.

Payment Parameters: Debtor(s) will make payments that will meet all of the following parameters (these
are not cumulative; debtor(s) will pay the highest of the three):
(a) Debtor(s) will pay all of the disposable income as shown on Form 122C of $_________to the non-priority
unsecured creditors in order to be eligible for a discharge, unless debtor(s) includes contrary provisions in Part
6 Nonstandard Provisions along with sufficient legal reason justifying the excusal from meeting this
requirement.
(b) If the debtor(s) filed a Chapter 7 case, the priority and other unsecured creditors would receive
$_________. Debtor(s) will pay this amount to the priority and other unsecured creditors in order to be
eligible for discharge in this case.
(c) The debtor(s) will pay $________ to the general unsecured creditors to be distributed pro rata.

5.2.

General Unsecured Creditors: General unsecured creditors whose claims are duly proven and allowed will
be paid (CHOOSE ONLY ONE):
(a) ___% dividend as long as this dividend exceeds the highest amount, if any, shown in paragraph 5.1(a),
5.1(b), or 5.1(c) and the debtor(s) makes payment for the applicable commitment period as indicated in Part
2 Section 2.4.
(b) The debtor(s) anticipates unsecured creditors will receive a dividend of ____%, but will also pay the
highest amount shown in paragraph 5.1(a), 5.1(b), or 5.1(c) above. All creditors should file claims in the
event priority and secured creditors do not file claims and funds become available for distribution.

5.3.

Unsecured Claims: The following unsecured claims are classified to be paid at 100%. If the debtor(s) is
proposing to pay interest on classified claims, or to pay the claims a regular monthly payment, those
proposals should appear in Part 6 Nonstandard Provisions.

NAME OF CREDITOR

COLLATERAL

REASON FOR CLASSIFICATION

____________________________

____________________________

_____________________

____________________________

____________________________

_____________________

5.4.

Executory Contracts and Unexpired Leases: The executory contracts and unexpired leases listed below are
assumed. All other executory and unexpired leases are rejected. If the debtor(s) wishes to cure a default on a
lease, an explanation of those payments should be included in Part 6 Nonstandard Provisions.

NAME OF CREDITOR

DESCRIPTION OF COLLATERAL

_________________________________________

____________________________________________

_________________________________________

____________________________________________

_________________________________________

____________________________________________
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5.5.

Property of the Estate: Unless otherwise ordered by the Court, all property of the estate, whether in the
possession of the Trustee or the debtor(s), remains property of the estate subject to the Court’s jurisdiction,
notwithstanding § 1327(b), except as otherwise provided in Part 6 Nonstandard Provisions below.
Property of the estate not paid to the Trustee shall remain in the possession of the debtor(s). All property in
the possession and control of the debtor(s) at the time of confirmation shall be insured by the debtor(s). The
Chapter 13 Trustee will not and is not required to insure such property and has no liability for injury to any
person, damage or loss to any such property in possession and control of the debtor(s) or other property
affected by property in possession and control of the debtor(s).

5.6.

Validity of Liens or Preference Actions: Notwithstanding the proposed treatment or classification of any
claim in the plan confirmed in this case, all lien avoidance actions or litigation involving the validity of liens
or preference actions will be reserved and can be pursued after confirmation of the plan. Successful lien
avoidance or preference action will be grounds for modification of the plan.

Part 6: Nonstandard Provisions
Nonstandard Provisions: Under Bankruptcy Rule 3015(c), all nonstandard provisions are required to be set
forth below. TheseplanprovisionswillbeeffectiveonlyiftheapplicableboxinPart1ofthisplanischecked
andanynonstandardprovisionsplacedelsewhereintheplanarevoid.
_____________________________________________________________________________________________________
_____________________________________________________________________________________________________
_____________________________________________________________________________________________________
_____________________________________________________________________________________________________
Part 7: Signatures

7.1.

Certification: The debtor's(s’) attorney (or debtor(s), if not represented by an attorney) certifies that all
provisions of this plan are identical to the Official Form of the Middle District of Georgia, except for language
contained in Part 6: Nonstandard Provisions.

______________________________________
Signature of debtor

Date ___________________
MM/DD/YYYY

______________________________________
Signature of debtor

Date ___________________
MM/DD/YYYY

Debtor’s(s’) Attorney
_______________________________
Signature of debtor's(s’) attorney

GAMB Form 113 Word Format 2/28/18

Date ________________
MM/DD/YYYY

Chapter 2
55 of 81

Chapter 2
56 of 81

Chapter 2
57 of 81

Chapter 2
58 of 81

ȱ
ȱ
ȱ

SouthernȱDistrictȱofȱGeorgiaȱ
ȱ
Chapterȱ13ȱPlanȱandȱMotionȱ
ȱ
GeneralȱOrderȱ2017Ȭ3ȱȱ
(Enteredȱ11.22.17)ȱ
ȱ

OrderȱAdoptingȱLocalȱChapterȱ13ȱPlanȱȱ

ȱ

ServiceȱofȱPlanȱandȱPreȬConfirmationȱAmendmentsȱ

ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ

Chapter 2
59 of 81

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
Fill in this information to identify your case:
Debtor 1
First Name

Middle Name

Last Name

First Name

Middle Name

Last Name

܆

Debtor 2
(Spouse, if filing)

Check if this is an amended plan.

Case Number
(If known)

CHAPTER 13 PLAN AND MOTION
[Pursuant to Fed. R. Bankr. P. 3015.1, the Southern District of Georgia General Order 2017-3 adopts this form in lieu of the Official Form 113].

1.

2.

Notices. Debtor(s) must check one box on each line to state whether or not the plan includes each of the following
items. If an item is checked as not being contained in the plan or if neither or both boxes are checked, the provision
will be ineffective if set out in the plan.
(a) This plan:

 ܆contains nonstandard provisions. See paragraph 15 below.
 ܆does not contain nonstandard provisions.

(b) This plan:

 ܆values the claim(s) that secures collateral. See paragraph 4(f) below.
 ܆does not value claim(s) that secures collateral.

(c) This plan:

 ܆seeks to avoid a lien or security interest. See paragraph 8 below.
 ܆does not seek to avoid a lien or security interest.

Plan Payments.
(a) The Debtor(s) shall pay to the Chapter 13 Trustee (the “Trustee”) the sum of $____________ for the applicable
commitment period of:
 ܆60 months; or
 ܆a minimum of 36 months. See 11 U.S.C. § 1325(b)(4).

(If applicable include the following: These plan
payments will change to $
monthly on
, 20
.)

(b) The payments under paragraph 2(a) shall be paid:
 ܆Pursuant to a Notice to Commence Wage Withholding, the Debtor(s) request(s) that the Trustee serve such Notice(s)
upon the Debtor’s(s’) employer(s) as soon as practicable after the filing of this plan. Such Notice(s) shall direct the
Debtor’s(s’) employer(s) to withhold and remit to the Trustee a dollar amount that corresponds to the following
percentages of the monthly plan payment:
 ܆Debtor 1

%

 ܆Debtor 2 __________%

 ܆Direct to the Trustee for the following reason(s):
 ܆The Debtor(s) receive(s) income solely from self-employment, Social Security, government assistance,
or retirement.
 ܆The Debtor(s) assert(s) that wage withholding is not feasible for the following reason(s):

(c) Additional Payments of $____________ (estimated amount) will be made on _________________ (anticipated date)
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from
3.

(source, including income tax refunds).

Long-Term Debt Payments.
(a) Maintenance of Current Installment Payments. The Debtor(s) will make monthly payments in the manner specified as
follows on the following long-term debts pursuant to 11 U.S.C. § 1322(b)(5). These postpetition payments will be
disbursed by either the Trustee or directly by the Debtor(s), as specified below. Postpetition payments are to be applied to
postpetition amounts owed for principal, interest, authorized postpetition late charges and escrow, if applicable. Conduit
payments that are to be made by the Trustee which become due after the filing of the petition but before the month of the
first payment designated here will be added to the prepetition arrearage claim.

CREDITOR

COLLATERAL

PRINCIPAL
RESIDENCE
(Y/N)

PAYMENTS TO BE
MADE BY
(TRUSTEE OR
DEBTOR(S))

MONTH OF FIRST
POSTPETITION
PAYMENT TO
CREDITOR

INITIAL
MONTHLY
PAYMENT

(b) Cure of Arrearage on Long-Term Debt. Pursuant to 11 U.S.C. § 1322(b)(5), prepetition arrearage claims will be paid
in full through disbursements by the Trustee, with interest (if any) at the rate stated below. Prepetition arrearage
payments are to be applied to prepetition amounts owed as evidenced by the allowed claim.
CREDITOR

4.

DESCRIPTION OF
COLLATERAL

PRINCIPAL
RESIDENCE (Y/N)

ESTIMATED AMOUNT
OF ARREARAGE

INTEREST RATE ON
ARREARAGE (if applicable)

Treatment of Claims. From the payments received, the Trustee shall make disbursements as follows unless designated
otherwise:
(a) Trustee’s Fees. The Trustee percentage fee as set by the United States Trustee.
(b) Attorney’s Fees. Attorney’s fees allowed pursuant to 11 U.S.C. § 507(a)(2) of $__________.
(c) Priority Claims. Other 11 U.S.C. § 507 claims, unless provided for otherwise in the plan will be paid in full over the life
of the plan as funds become available in the order specified by law.
(d) Fully Secured Allowed Claims. All allowed claims that are fully secured shall be paid through the plan as set forth below.
CREDITOR

DESCRIPTION OF COLLATERAL

ESTIMATED CLAIM

INTEREST RATE

MONTHLY PAYMENT

(e) Secured Claims Excluded from 11 U.S.C. § 506 (those claims subject to the hanging paragraph of 11 U.S.C. §
1325(a)). The claims listed below were either: (1) incurred within 910 days before the petition date and secured by a
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purchase money security interest in a motor vehicle acquired for the personal use of the Debtor(s), or (2) incurred within 1
year of the petition date and secured by a purchase money security interest in any other thing of value. These claims will
be paid in full under the plan with interest at the rate stated below:
CREDITOR

DESCRIPTION OF COLLATERAL

ESTIMATED CLAIM

INTEREST RATE

MONTHLY PAYMENT

(f) Valuation of Secured Claims to Which 11 U.S.C. § 506 is Applicable. The Debtor(s) move(s) to value the claims
partially secured by collateral pursuant to 11 U.S.C. § 506 and provide payment in satisfaction of those claims as set forth
below. The unsecured portion of any bifurcated claims set forth below will be paid pursuant to paragraph 4(h) below. The
plan shall be served on all affected creditors in compliance with Fed. R. Bankr. P. 3012(b), and the Debtor(s) shall attach a
certificate of service.
CREDITOR

DESCRIPTION OF COLLATERAL

VALUATION OF
SECURED CLAIM

INTEREST RATE

MONTHLY PAYMENT

(g) Special Treatment of Unsecured Claims. The following unsecured allowed claims are classified to be paid at 100%
 ܆with interest at __________ % per annum or  ܆without interest:

(h) General Unsecured Claims. Allowed general unsecured claims, including the unsecured portion of any bifurcated claims
provided for in paragraph 4(f) or paragraph 9 of this plan, will be paid a __________ % dividend or a pro rata share of
$__________, whichever is greater.
5.

Executory Contracts.
(a) Maintenance of Current Installment Payments or Rejection of Executory Contract(s) and/or Unexpired Lease(s).
CREDITOR

DESCRIPTION OF PROPERTY/SERVICES
AND CONTRACT

ASSUMED/
REJECTED

MONTHLY
PAYMENT

DISBURSED BY TRUSTEE
OR DEBTOR(S)

(b) Treatment of Arrearages. Prepetition arrearage claims will be paid in full through disbursements by the Trustee.
CREDITOR
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6.

Adequate Protection Payments. The Debtor(s) will make pre-confirmation lease and adequate protection payments
pursuant to 11 U.S.C. § 1326(a)(1) on allowed claims of the following creditors:  ܆Direct to the Creditor; or  ܆To the
Trustee.
CREDITOR

7.

Domestic Support Obligations. The Debtor(s) will pay all postpetition domestic support obligations direct to the holder of
such claim identified here. See 11 U.S.C. § 101(14A). The Trustee will provide the statutory notice of 11 U.S.C. § 1302(d) to
the following claimant(s):
CLAIMANT

8.

ADDRESS

Lien Avoidance. Pursuant to 11 U.S.C. § 522(f), the Debtor(s) move(s) to avoid the lien(s) or security interest(s) of the
following creditor(s), upon confirmation but subject to 11 U.S.C. § 349, with respect to the property described below. The plan
shall be served on all affected creditor(s) in compliance with Fed. R. Bankr. P. 4003(d), and the Debtor(s) shall attach a
certificate of service.
CREDITOR

9.

ADEQUATE PROTECTION OR LEASE PAYMENT AMOUNT

LIEN IDENTIFICATION (if known)

PROPERTY

Surrender of Collateral. The following collateral is surrendered to the creditor to satisfy the secured claim to the extent
shown below upon confirmation of the plan. The Debtor(s) request(s) that upon confirmation of this plan the stay under 11
U.S.C. § 362(a) be terminated as to the collateral only and that the stay under 11 U.S.C. § 1301 be terminated in all respects.
Any allowed deficiency balance resulting from a creditor’s disposition of the collateral will be treated as an unsecured claim in
paragraph 4(h) of this plan if the creditor amends its previously-filed, timely claim within 180 days from entry of the order
confirming this plan or by such additional time as the creditor may be granted upon motion filed within that 180-day period.
CREDITOR
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10.

Retention of Liens. Holders of allowed secured claims shall retain the liens securing said claims to the full extent provided by
11 U.S.C § 1325(a)(5).

11.

Amounts of Claims and Claim Objections. The amount, and secured or unsecured status, of claims disclosed in this plan are
based upon the best estimate and belief of the Debtor(s). An allowed proof of claim will supersede those estimated claims. In
accordance with the Bankruptcy Code and Federal Rules of Bankruptcy Procedure, objections to claims may be filed before or
after confirmation.

12.

Payment Increases. The Debtor(s) will increase payments in the amount necessary to fund allowed claims as this plan
proposes, after notice from the Trustee and a hearing if necessary, unless a plan modification is approved.

13.

Federal Rule of Bankruptcy Procedure 3002.1. The Trustee shall not pay any fees, expenses, or charges disclosed by a
creditor pursuant to Fed. R. Bankr. P. 3002.1(c) unless the Debtor’s(s’) plan is modified after the filing of the notice to provide
for payment of such fees, expenses, or charges.

14.

Service of Plan. Pursuant to Fed. R. Bankr. P. 3015(d) and General Order 2017-3, the Debtor(s) shall serve the Chapter 13
plan on the Trustee and all creditors when the plan is filed with the court, and file a certificate of service accordingly. If the
Debtor(s) seek(s) to limit the amount of a secured claim based on valuation of collateral (paragraph 4(f) above), seek(s) to
avoid a security interest or lien (paragraph 8 above), or seek(s) to initiate a contested matter, the Debtor(s) must serve the plan
on the affected creditors pursuant to Fed. R. Bankr. P. 7004. See Fed. R. Bankr. P. 3012(b), 4003(d), and 9014.

15.

Nonstandard Provisions. Under Fed. R. Bankr. P. 3015(c), nonstandard provisions must be set forth below. A nonstandard
provision is a provision not otherwise in this local plan form or deviating from it. Nonstandard provisions set out elsewhere in
this plan are void.

By signing below, I certify the foregoing plan contains no nonstandard provisions other than those set out in paragraph 15.

Dated:
Debtor1

Debtor2

AttorneyfortheDebtor(s)
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In re Parkman
United States Bankruptcy Court for the Southern District of Mississippi
August 13, 2018, Decided
CASE NO. 18-50032-KMS, CHAPTER 13
Reporter
2018 Bankr. LEXIS 2642 *

IN RE: AUGUSTA PARKMAN, DEBTOR
Counsel: [*1] For Augusta Parkman, Debtor:
Frank H. Coxwell, Coxwell Attorneys, Jackson
MS.
For J. C. Bell T1, Trustee: J. C. Bell T3, J. C. Bell,
Chapter 13 Trustee, Hattiesburg MS; Samuel J.
Duncan, Hattiesburg MS.
Judges: Katharine M. Samson, United States
Bankruptcy Judge.

creditors; unduly burdensome to the Trustee,
creditors, and the bankruptcy process; and, if
approved, would mean the Southern District of
Mississippi no longer has a uniform chapter 13
form plan as required under the Bankruptcy Rules
and the Local Rules.2
As to all but one of the nonstandard provisions, the
Trustee's arguments are well taken. The Objection
is therefore sustained and confirmation denied.
THE MISSISSIPPI FORM PLAN

Opinion by: Katharine M. Samson

Recent amendments to the Bankruptcy Rules as
adopted by [*2] the United States Supreme Court
Opinion
require the use of a uniform chapter 13 form plan,
whether the Official Form or a locally developed
form adopted after public notice and opportunity
for comment. Fed. R. Bankr. P. 3015(c); 3015.1(a).
OPINION AND ORDER SUSTAINING
Approximately ninety percent of districts elected to
TRUSTEE'S OBJECTION TO
create their own form plan. Sumner A. Bourne,
CONFIRMATION
Lien-Stripping Under the Official Form Chapter 13
This matter came on for hearing on the chapter 13 Plan, Am. Bankr. Inst. J., Apr. 2018, at 88. This
Trustee's objection to confirmation ("Objection") majority includes the Northern and Southern
(ECF No. 18). This matter is within the bankruptcy Districts of Mississippi.
court's core jurisdiction under 28 U.S.C. §
As of December 1, 2017, the effective date of the
157(b)(2)(L).
amendments, all chapter 13 debtors in Mississippi
The Trustee1
have been required to use the form plan authorized
asserts that the nonstandard provisions in the under Bankruptcy Rule 3015.1 by the judges of the
Debtor's proposed chapter 13 plan ("Plan") are Northern and Southern Districts ("Mississippi Form
either unnecessary restatements of the law or
impermissible infringements on the rights of
2 "Bankruptcy

1 Other chapter 13 Trustees in the district attended the hearing, but
did not participate.

Rules" and "Rules" refer to the Federal Rules of
Bankruptcy Procedure; "Local Rules" refers to the Uniform Local
Rules for the United States Bankruptcy Courts for the Northern and
Southern Districts of Mississippi.
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Plan"). See Miss. Bankr. L.R. 3015.1-1. The
Mississippi Form Plan includes a final paragraph
for "nonstandard provisions." See Fed. R. Bankr. P.
3015.1(e)(1) (requiring final paragraph for
nonstandard provisions). Under the Local Rules,
only the judges are authorized to change the
Mississippi Form Plan. Miss. Bankr. L.R. 3015.1-1.
If the change is substantive, it will be advertised for
public comment before final approval by the Fifth
Circuit Judicial Council as an amendment to the
Local Rules. Id.
FINDINGS OF FACT
Approximately one month after the [*3]
Mississippi Form Plan was instituted, counsel for
the Debtor filed the Plan (ECF No. 7). Its fifteen
standard provisions include, in relevant part,
mortgage payments and mortgage arrears, both paid
by the Trustee, and no executory contracts. Pts.
3.1(a), 6.1, Id. at 2-3, 7.

conversion. Property of the estate includes all of the
property specified in 11 U.S.C. § 541 and all
property of the kind specified in 11 U.S.C. § 1306
acquired by the debtor after commencement of the
case but before the case is closed, dismissed, [*4]
or converted to one under another chapter of the
Code. The debtor shall be responsible for the
preservation and protection of all property of the
estate not transferred to the trustee. To resolve any
conflict that may arise between the interpretation of
§ 1306 and § 1327, the post-petition wages of the
debtor will remain the property of the estate until
such time as the case is closed, dismissed, or
converted to a case under chapter 7 of this title,
whichever comes first.
Arbitration and Alternative Dispute Resolution.

All contractual provisions regarding arbitration or
alternative dispute resolution, including waivers of
class action standing and participation, are rejected
in connection with the administration of this
The Plan's standard provisions are outnumbered, Chapter 13 case and are hereby void.
however, by the twenty-three (including subparts)
nonstandard
provisions
("Nonstandard
Provisions"), formatted within the limitations of the 524(i) Application of Payments for Non
online form as ninety-three single-spaced lines of Mortgage Creditors.
text without bolding, italics, or underlines.
Reformatted for improved readability, but All creditors receiving payments from the debtor or
the trustee shall apply the payments as provided for
otherwise unedited, they are:
in the plan. All creditors receiving payments from
the debtor or the trustee shall apply all post-petition
Conflict Between the Plan Form and the
arrearage payments only to the pre-petition
Nonstandard Provisions.
arrearage claim. All creditors receiving payments
from the debtor or trustee shall apply the monthly
To the extent that the plan language and any post-petition payments to the monthly [*5]
nonstandard plan provisions listed here differ or payments designated in the plan, or to the claim
contradict each other, the nonstandard plan amount designated in the plan, or to the balance
provisions will control.
remaining on the claim, as provided for in the plan.
Section 1306 Plan.

Co-Debtor Stay.

This is a 11 U.S.C. § 1306 Plan. All property of the Notice to the Co-Debtor is required to terminate the
debtor shall remain property of the estate and shall § 1301 co-debtor stay.
vest in the debtor only upon dismissal, discharge, or
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Unsecured Proofs of Claim.
If a claim is listed in the plan as secured and the
creditor files a proof of claim as an unsecured
creditor, the creditor shall be treated as unsecured
for purposes of distribution and for any other
purpose under the plan and the debt shall be subject
to discharge.
Surrender of Personal Property.
If, within 90 days of confirmation, a holder of a lien
against personal property collateral that is
surrendered under Section 3.5 has not taken
possession of the collateral or commenced judicial
action to do so, the debtor may dispose of such
personal property as allowed under Mississippi law.

with the terms and provisions of this plan, as
confirmed, and 11 U.S.C. § 1327(a).

Standing Stay Modification.
The automatic stay provided in 11 U.S.C. § 362(a)
is modified in this case to permit affected secured
creditors to contact the debtor about the status of
insurance coverage on property used as collateral
and, if there are direct payments being made to
creditors, to allow affected secured creditors to
contact the debtor in writing about any direct
payment default and to require affected secured
creditors to send statements, payment coupons,
periodic [*7] monthly statements, or other
correspondence to the debtor that the creditor sends
to its nonbankruptcy customers. Such actions do
not constitute violations of 11 U.S.C. § 362(a).

If the Stay is Lifted as to Secured Property.

Revocation of Consent to Telephone
Any creditor holding a claim secured by property Communication or Contact.
which is removed from the protection of the All contractual provisions regarding arbitration or
automatic stay, whether by judicial action, alternative dispute resolution are rejected in
voluntary surrender, or through operation of the connection with the administration of this chapter
plan, will receive no further distribution from the 13 case. Debtor is specifically rejecting as an
chapter 13 trustee unless an itemized proof of claim executory contract any prior authorization, either in
for any unsecured deficiency [*6] balance is filed writing, verbally expressed or implied, to contact
within 120 days (or 180 days if the property is real the debtor by way of the debtor's cell, wireless,
estate or manufactured housing), after the removal mobile phone, or land line. Such contact includes,
of the property from the protection of the automatic but is not limited to wireless phone calls, text
stay. The removal date shall be the date of the entry messages, voice mail messages, silent voice mail
of an order confirming the plan, modifying the messages, or any other form communication by cell
plan, or granting relief from stay. This provision phone, wireless phone, mobile phone, land line, or
also applies to other creditors who may claim an otherwise. These provisions are incorporated and
interest in, or a lien upon, property that is removed made a part of the chapter 13 plan and thus apply to
from the protection of the automatic stay or all parties in interest with such provisions or who
surrendered to another lien holder.
claim authority by contract, assignment, power of
Credit Reporting.

attorney, agency or otherwise to contact or attempt
to contact the debtors by way of their respective
wireless telephones or cell phones or land lines.

If any creditor affected by this plan chooses to
report debtor's account information to any credit
Choice of Law.
reporting agency, such reports shall be consistent
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All choice [*8] of law provisions, except any
related to the debtor's principal residence and
protected from modification pursuant to 11 U.S.C.
§ 1322(b)(2), are hereby void and the applicable
laws of Mississippi shall henceforth apply to all
matters involving to [sic] the relationship between
the debtor and creditors.

to the pre-petition arrearage claim only to such
claims;
(b) Properly apply all post-petition payments
received from the chapter 13 trustee and designated
as mortgage payments beginning with the calendar
month and year designated for such payment by the
plan;

(c) Properly apply all post-petition payments
received directly from the debtor only to postAll choice of venue provisions, except any related petition payments;
to the debtor's principal residence and protected (d) Refrain from assessing or adding any additional
from modification pursuant to 11 U.S.C. § fees or charges to the loan obligation of the debtor
1322(b)(2), are hereby void and venue shall be in based solely on a pre-petition default;
Mississippi, whether the state or the federal courts,
as otherwise appropriate, for all matters related to (e) Refrain from assessing or adding any additional
or arising from this bankruptcy.
fees or charges to the loan obligation of the debtor
(including additional interest, escrow, and taxes)
unless notice of such fees and charges has been
Jurisdiction for Non-Core Matters.
timely filed pursuant to the applicable Federal Rule
of Bankruptcy Procedure and a proof of claim has
Confirmation of this plan shall constitute the
been filed and has not [*10] been disallowed upon
express consent by any party in interest in this case,
objection of the chapter 13 trustee or the debtor;
or any one or more of them, including all creditors
or other parties duly listed in Schedules D, E, F, G, (f) To the extent that any post-confirmation fees or
and H, or any amendments thereto, to the referral of charges are allowed pursuant to the applicable
a proceeding related to a case under Title 11 of the Federal Rule of Bankruptcy Procedure and are
United States Code to a Bankruptcy Judge to hear added to the plan, to apply only payments received
and determine and to enter appropriate orders and from the chapter 13 trustee that are designated as
judgments as provided for by 28 U.S.C. § payment of such fees and charges only to such fees
157(c)(2).
and charges; and
Choice of Venue.

Mortgage Payments

(g) To the extent that any post-confirmation fees or
charges are allowed pursuant to the applicable
Federal Rule of Bankruptcy Procedure and are not
added to the plan, to apply only payments received
directly from the debtor and designated as
payments of such fees and charges only to such
fees and charges.

Confirmation of the plan shall impose a duty on
mortgage creditors and/or mortgage servicers of
such [*9] creditors, with respect to application of
mortgage and mortgage-related payments, to
comply with the provisions of 11 U.S.C. § 524(i).
All mortgage creditors and/ or servicers for
mortgage creditors shall have an affirmative duty to Escrow or Interest Rate Change
do the following upon confirmation of the Plan:
If the periodic mortgage payment changes due to
(a) Properly apply all post-petition payments either changed escrow requirements or a change in
received from the chapter 13 trustee and designated a variable interest rate, or if any post-petition fees
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or expenses are added to the plan, and an increase
in the plan payment is required as a result, the
debtor shall thereafter make such increased plan
payment as is necessary. Provided, however, that
the mortgage creditor shall have complied with the
requirements of the applicable Federal Rule of
Bankruptcy Procedure for the [*11] allowance of
such mortgage payment change or addition of such
fees and expenses.

boilerplate that signifies the Debtor's attempt to
substitute . . . her own plan in the place of this
Court's Model Plan." In re McIntosh, No. 1246715-399, 2012 Bankr. LEXIS 5584, 2012 WL
6005761, at *4 (Bankr. E.D. Mo. Nov. 30, 2012),
aff'd, 491 B.R. 905 (B.A.P. 8th Cir. 2013); see also
In re Vega-Lara, No. 17-52553-CAG, 2018 Bankr.
LEXIS 1332, 2018 WL 2422427, at *5 (Bankr.
W.D. Tex. May 4, 2018) ("Allowing any debtor the
ability to modify the form or terms of the District
Plan would render its use meaningless."); In re
CONCLUSIONS OF LAW
Maupin, 384 B.R. 421, 432 (Bankr. W.D. Va. 2007)
(stating that purpose of paragraph for nonstandard
A chapter 13 plan must comply with the provisions provisions was "not so that counsel could substitute
of chapter 13 and other applicable provisions of the his uniform plan for that of the Courts.").
Bankruptcy Code. 11 U.S.C. § 1325(a)(1); see also
United Student Aid Funds, Inc. v. Espinosa, 559 At hearing, Debtor's counsel argued that debtors
U.S. 260, 277, 130 S. Ct. 1367, 176 L. Ed. 2d 158 have the exclusive right to file a plan.3
(2010) (recognizing obligation of bankruptcy courts
to "direct a debtor to conform his plan to the See 11 U.S.C. § 1321. That was the same argument
requirements of [the Code]"). In addition to certain made by debtor's counsel in Vega-Lara. 2018
mandatory and other permissive elements, a plan Bankr. LEXIS 1332, 2018 WL 2422427, at *5. That
may "include any other appropriate provision not court noted "[t]he distinction between filing a
inconsistent with [the Code]." 11 U.S.C. § chapter 13 plan and determining the form of a
chapter 13 plan" and foresaw the "administrative
1322(b)(11).
nightmare" that would ensue if "any debtor could
Here, except for the Standing Stay Modification, propose a chapter 13 plan in any form the debtor
the Nonstandard Provisions are not "appropriate wanted." Id.; see also McIntosh, 2012 Bankr.
provision[s]" under § 1322(b)(11). Many of the LEXIS 5584, 2012 WL 6005761, at *3 (stating that
Nonstandard Provisions have more than one fatal having to go over each plan with a fine-tooth comb
defect, and most of the defects are common to more would be neither cost-effective for creditors nor
than one Nonstandard Provision. This Opinion and efficient for the court); In re Duke, 447 B.R. 365,
Order limits its analysis to one or two defects per 371 (Bankr. M.D. Ga. 2011) ("The ability to
Nonstandard Provision.
efficiently handle this volume of cases would be
seriously jeopardized if the Court [*13] and the
Chapter 13 trustee were required to analyze
I. The Nonstandard Provisions Are an Improper different versions of these types of provisions in
Attempt to Change the Mississippi Form Plan.
every case."); In re Carlton, 437 B.R. 412, 428
(Bankr. N.D. Ala. 2010) (stating that "most
The intent of Debtor's counsel to substitute his own
compelling argument" against approval of
plan for the Mississippi Form Plan is evident in the
first Nonstandard Provision: "To the extent that the
plan language and any nonstandard plan provisions
listed here differ or contradict each other, [*12] the 3 Counsel does not assert that the Mississippi Form Plan violates the
nonstandard plan provisions will control." One Bankruptcy Code or the Rules, as has been argued without success
before other courts. See, e.g., In re Orozco, No. 17-52818-CAG,
court described similar language as "mere 2018 Bankr. LEXIS 1427, 2018 WL 2425971, at *4 (Bankr. W.D.
Tex. May 10, 2018).
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nonstandard provisions was that "countless provision that was "difficult to find and fail[ed] to
variations . . . inevitably will be scripted into stand out" among other plan terms). To the extent
the Nonstandard Provisions adversely affect
chapter 13 plans by a bevy of debtors' attorneys").
creditors' rights, none provides sufficient notice.
Debtor's counsel also argued that nonstandard
provisions allow a plan to be fine-tuned to the
debtor's particular circumstances, offering as III. The Mortgage Payments Provision Is
examples the debtor's intention to sell an asset, Unnecessary as a Restatement of the Rules.
enroll in an income-based repayment plan for a
A. Historical Backdrop
student loan, or file an offer in compromise with
the IRS. This argument is contrary to the facts here. For at least a decade, debtors' attorneys in other
Except as related to the Debtor's mortgage, the jurisdictions have been urging nonstandard plan
Nonstandard Provisions include no provisions provisions [*15] that are substantially similar or
specific to this debtor.
even identical to the Mortgage Payments provision
Further, allowing the Debtor's boilerplate to
supersede provisions in the Mississippi Form Plan
would violate Local Rule 3015.1-1, which
authorizes substantive changes to the Mississippi
Form Plan only by amendment of the Local Rules
after approval by the Fifth Circuit Judicial Council.
And contrary to what Debtor's counsel argued, the
Nonstandard Provisions are indeed boilerplate.
II. The Nonstandard Provisions [*14] Do Not
Provide Sufficient Notice.
"[N]otice must be such as is reasonably calculated
to reach interested parties." Mullane v. Cent.
Hanover Bank & Tr., 339 U.S. 306, 318, 70 S. Ct.
652, 94 L. Ed. 865 (1950). It is not reasonable to
expect creditors to scrutinize ninety-three singlespaced lines of visually identical typeface in search
of a Nonstandard Provision that might apply to
them. Further, many of the Nonstandard Provisions
are so poorly drafted that their intended meaning
and application are indiscernible. While it is true
that creditors are obligated to read the plan, "it is
equally true that the relief being sought must be
articulated clearly and, particularly if it is unusual
relief, conspicuously set forth in the text—that is to
say, not 'buried' among boilerplate provisions." In
re Rheaume, 296 B.R. 313, 321 (Bankr. D. Vt.
2003) (citations omitted); see also In re McCann,
No. 10BK-10929, 2014 WL 6066113, at *2 (Bankr.
W.D. La. Oct. 17, 2014) (rejecting nonstandard

here. At least one court traced these provisions to a
2006 article published by the National Consumer
Law Center. See In re Anderson, 382 B.R 496, 503
n.12 (Bankr. D. Or. 2008) ("The contested
paragraphs are borrowed virtually verbatim from
sample paragraphs suggested in the article
Challenging Mortgage Servicer "Junk" Fees and
Plan Payment Misapplication . . . ."). Other courts
cite a 2008 article from the American Bankruptcy
Institute, which discussed some of the early cases.
See In re Winston, 416 B.R. 32, 38 n.5 (Bankr.
N.D.N.Y. 2009) (citing John Rao, A Fresh Look at
Curing Mortgage Defaults in Chapter 13, 27 Am.
Bankr. Inst. J., Feb. 2008, at 14); see also In re
Aldrich, No. 08-00520, 2008 Bankr. LEXIS 2278,
2008 WL 4185989, at *3 (Bankr. N.D. Iowa Sept. 4,
2008); In re Nelson, 408 B.R. 394, 397 (Bankr. D.
Colo. 2008).
The seminal event for the articles and cases was the
passage of the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (BAPCPA), Pub.
L. No. 109-8, 119 Stat. 23 (2005). Under BAPCPA,
debtors had a new post-discharge remedy against
creditors that willfully failed to credit debtors'
payments "in the manner required by the plan"
when the creditor's act "caused material injury to
the debtor." 11 U.S.C. § 524(i). Two developments
especially made debtors' attorneys eager to make
sure they preserved this remedy with some or all
the nonstandard provisions suggested in the
articles.
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First, by 2008, the [*16] residential mortgage
industry had "run amok in properly accounting for
mortgage debt in bankruptcy," In re Hudak, No. 0810478-SBB, 2008 Bankr. LEXIS 2732, 2008 WL
4850196, at *3 (Bankr. D. Colo. Oct 24, 2008).
Second, also in 2008, the First Circuit Court of
Appeals vacated judgments against a mortgage
creditor that the debtor alleged had "erroneously
failed to distinguish between pre- and post-petition
payments" made under § 1322(b)(5), which permits
debtors to cure a default on a long-term debt such
as a mortgage and to maintain payments on the debt
during the life of the plan. See Ameriquest Mortg.
Co. v. Nosek (In re Nosek), 544 F.3d 34, 38, 39, 45
(1st Cir. 2008). There, the chapter 13 plan provided
that the debtor would continue to make the
contractual monthly mortgage payments and the
trustee would pay the prepetition arrearage over the
life of the plan. Id. at 47. The court of appeals ruled
that the plan language was not specific enough to
invoke the court's enforcement authority: "[T]here
was no language in Nosek's Plan, as it was
confirmed, or in § 1322(b), that addressed how
Ameriquest was to apply the payments it received
from Nosek or from the trustee." Id. at 49.
The action in Nosek was brought during the
pendency of the case for the creditor's alleged
violation of § 1322(b), which lists the permitted
elements of a plan, and [*17] for violation of the
plan itself. Id. at 37. But the court's reasoning could
apply equally in a post-discharge action under §
524(i). Debtors after Nosek thus faced the
possibility that other courts might follow Nosek on
similar facts under § 524(i). Application-ofpayments provisions in particular appeared to be a
prudent precaution. In cases decided mostly after
Nosek, bankruptcy courts considering applicationof-payments provisions in chapter 13 plans were
split on their propriety. See In re Poff, No. 1115869, 2012 Bankr. LEXIS 1189, 2012 WL
7991472, at *6 (Bankr. S.D. Ohio Mar. 16, 2012)
(collecting cases).

has changed again. Effective Dec. 1, 2011, the
Bankruptcy Rules were amended, and Rule 3002.1
was added "to aid in the implementation of §
1322(b)(5), which permits a chapter 13 debtor to
cure a default and maintain payments on a home
mortgage over the course of the debtor's plan." Fed.
R. Bankr. P. 3002.1 advisory committee's note to
2011 amendment. The focus of Rule 3002.1 is
notice. At the same time, Rule 3001 was also
amended with a new paragraph (c)(2), which
requires additional supporting information in proofs
of claim in an individual debtor case. Together,
Rule 3002.1 and Rule 3001(c)(2) obviate whatever
need there once might have been not only for
application-of-payments provisions but also for
provisions related to other home mortgage payment
disputes. [*18]
B. Analysis of Mortgage Payments Provision
The Mortgage Payments provision begins with an
incorrect statement of the law. See infra Section V
for other similarly defective Nonstandard
Provisions. The first sentence says confirmation
"shall impose a duty on mortgage [lenders and
servicers] . . . with respect to application of
mortgage and mortgage-related payments, to
comply with the provisions of 11 U.S.C. § 524(i)."
But § 524(i) is not a Code provision that creditors
"comply with"; it provides a post-discharge remedy
for debtors. In re Poff, 2012 Bankr. LEXIS 1189,
2012 WL 7991472, at *4; In re Carlton, 437 B.R. at
427; In re Patton, No. 08-23038, 2008 Bankr.
LEXIS 3426, 2008 WL 5130096, at *2 (Bankr. E.D.
Wis. Nov. 19, 2008); In re Collins, No. 07-30454,
2007 Bankr. LEXIS 2487, 2007 WL 2116416, at *4
(Bankr. E.D. Tenn. July 19, 2007).

The Mortgage Payments provision next imposes on
mortgage lenders and servicers "an affirmative
duty" to fulfill seven obligations, which fall into
three categories:
• application of payments — subsections (a),
(b), (c), (f), (g)
• additional fees or charges based on
prepetition default — subsection (d)
But since Nosek, the chapter 13 mortgage landscape
• noticing — subsection (e)
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1. Application of Payments

be itemized and filed with the proof [*20] of claim.
Fed. R. Bankr. P. 3001(c)(2)(A). Consequently, any
improper postpetition charges based on a
prepetition default will be identifiable as missing
from that itemization and may be disputed under
Rule 3002.1(h). Subsection (d) of the Mortgage
Payments provision is therefore unnecessary. See In
re Poff, 2012 Bankr. LEXIS 1189, 2012 WL
7991472, at *8 ("[T]he Rules provide a mechanism
to bring any dispute regarding pre-petition fees or
charges to the Court's attention before the case is
closed.").

The application-of-payments subsections are
unnecessary because Rule 3002.1 provides for
judicial resolution of any dispute about the debtor's
home mortgage payments, including whether the
lender properly applied payments. See Symposium,
Consumer Bankruptcy Panel: Recent Developments
in Bankruptcy Regulation: Mortgage Servicing
Rules, the FDCPA, and the CFPB, 32 Emory
Bankr. Dev. J. 303, 330 (2016) ("Bankruptcy Rule
3002.1 [was] specifically designed to address this
problem [of payment application and curing a
3. Noticing
mortgage arrearage].").
Rule 3002.1 provides that within thirty days after
the debtor [*19] has made all payments under the
plan, the Trustee must file a notice of final cure
payment stating that the debtor has fully cured any
default. Fed. R. Bankr. P. 3002.1(f). The creditor
must then respond with a statement indicating
whether it agrees the default has been cured and
whether the debtor is current on all payments,
including an itemization of any amounts the
creditor contends have not been paid. Fed. R.
Bankr. P. 3002.1(g). If the creditor's accounting
differs from the Trustee's, either the Trustee or the
debtor may file a motion asking the court to
determine whether the default has been cured and
all required postpetition amounts have been paid.
Fed. R. Bankr. P. 3002.1(h). This procedure
ensures that if the creditor has misapplied payments
under the plan, the court will consider the issue
before discharge.

Rule 3002.1 requires the creditor to provide notice
of any change in the mortgage payment amount.
Fed. R. Bankr. 3002.1(b). It also requires an
itemization of any fees, expenses, or charges
incurred postpetition that the creditor contends are
recoverable against either the debtor or the home.
Fed. R. Bankr. 3002.1(c). Subsection (e) of the
Mortgage Payments provision is therefore
unnecessary. See In re Boudreaux, No. 12-10813B-13, 2012 Bankr. LEXIS 6176, 2012 WL 8441316,
at *7 (Bankr. E.D. Cal. June 20, 2012) (holding
that plan provisions duplicative of Rule 3002.1(b)
were "unnecessary and inappropriate").

2. Additional Fees or Charges Based on Prepetition
Default

The Rules define "nonstandard provision" only as
"a provision not otherwise included in the Official
or Local Form or deviating from it." Fed. R. Bankr.
P. 3015(c). But courts historically have required
additional plan provisions [*21] to be related to the
debtor's personal financial circumstances. See In re
Sperry, 562 B.R. 1, 5 (Bankr. D. Mass. 2016)
("[C]ourts have held that 'non-standard' or
additional plan terms should be kept to a minimum
and when they are needed, debtors should identify
the special circumstances necessitating the
inclusion of such non-standard terms."); In re Rose,

Even before the Rules amendments, courts
recognized that additional charges based on a
prepetition default violated the Code. See, e.g., In
re Collins, 2007 Bankr. LEXIS 2487, 2007 WL
2116416, at *14 ("Any post-petition assessment of
late fees and charges on the prepetition arrearage is
not authorized by § 1322(b)(5).") Now, individual
debtors have procedural protections as well. Rule
3001 requires that any charges incurred prepetition

IV. Eight Nonstandard Provisions Are Not
Specific to the Debtor's Circumstances,
Including Six Nonstandard Provisions that
Request Advisory Opinions.
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No. GG 14-04308-JTG, 2015 Bankr. LEXIS 176,
2015 WL 151221, at *3 (Bankr. W.D. Mich. Jan.
12, 2015) ("Additional provisions should not be
included in the plan unless directly applicable to a
debtor's situation."); In re Poff, 2012 Bankr. LEXIS
1189, 2012 WL 7991472, at *1 ("A debtor is
encouraged to include only those provisions . . .
that are directly applicable to the debtor's actual
obligations and are essential to the debtor's
reorganization . . . ."); In re Madera, 445 B.R. 509,
520 (Bankr. D.S.C. 2011) ("Debtors state they are
current on their mortgages; therefore, these
provisions [concerning mortgage arrearages] are
inapplicable in the present case and completely
superfluous."); In re Visintainer, 435 B.R. 727, 729
(Bankr. M.D. Fla. 2010) ("[T]he types of 'other
provisions' that are contemplated by the Model Plan
are provisions that apply specifically to the
particular case . . . ."); In re Russell, 458 B.R. 731,
735 (Bankr. E.D. Va. 2010) ("[A]dditions that are
emphatically not peculiar to this debtor and his
financial circumstances . . . seek to substitute
counsel's vision of an appropriate uniform plan for
the one adopted by the court."); In re Booth, 399
B.R. 316, 329 (Bankr. E.D. Ark. 2009)
("[Additional provisions] implicitly [*22] require a
specific and applicable factual context."); In re
Solitro, 382 B.R. 150, 153 (Bankr. D. Mass. 2008)
("[D]ebtors . . . must state in the provision[s] what
special circumstances justify their inclusion."); In
re Maupin, 384 B.R. at 432 ("Paragraph 11 was
added to the Uniform Plan so that a debtor might
add provisions that are peculiar to the debtor's
financial situation . . . ."); but see In re Boudreaux,
2012 Bankr. LEXIS 6176, 2012 WL 8441316, at *67 (approving nonstandard provisions with no
application to debtor's case).

are obligated on any of the debts. See Sch. H, ECF
No. 5 at 28. The Mortgage Payments provision,
subsections (c) and (g), pertaining to direct
payments by the debtor, cannot apply because the
Trustee is making all payments. See Plan ¶ 3.1(a),
ECF No. 7 at 3.
Six other Nonstandard Provisions request advisory
opinions, as indicated by stating some form of
relief and beginning with "all," "any," or "if" with
no apparent connection to a creditor, claim, [*23]
or circumstance specific to the Debtor:
• "All contractual provisions regarding
arbitration or alternative dispute resolution . . .
."
(Arbitration
and
Alternative
Dispute
Resolution)
• If a claim is listed in the plan as secured . . . ."
(Unsecured Proofs of Claim)
• "If, within 90 days of confirmation, a holder
of a lien . . . ."
(Surrender of Personal Property)
• "Any creditor holding a claim secured by
property . . . ."
(If the Stay is Lifted as to Secured Property)
• "All choice of law provisions . . . ."
(Choice of Law)
• "All choice of venue provisions . . . ."
(Choice of Venue)

Cf. Maupin, 384 B.R. at 432 (holding that to extent
nonstandard provisions sought rulings on defenses
to motions that had not been made, they were
requests for advisory opinions). A confirmation
order approving any of these six Nonstandard
Provisions would be constitutionally impermissible.
See Aetna Life Ins. Co. v. Haworth, 300 U.S. 227,
241, 57 S. Ct. 461, 81 L. Ed. 617 (1937)
Here, at least two Nonstandard Provisions and parts (distinguishing justiciable controversy "from an
of one other cannot possibly apply to the Debtor. opinion advising what the law would be upon a
The 524(i) Application of Payments for Non- hypothetical state of facts").
Mortgage Creditors cannot apply because, except
for his mortgage, the Debtor has no long term debt
to be cured and maintained under § 1322(b)(5). See V. Seven Nonstandard Provisions Either Restate
Schs. D, E/F, ECF No. 5 at 12-25. The Co-Debtor or Conflict with the Law, the Rules, or the Local
Stay provision cannot apply because no co-debtors Rules.
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Participants in the bankruptcy system are deemed
to know the law. Restatements of the law are
therefore "unnecessary, [*24]
likely to be
misleading, and will not be permitted." Solitro, 382
B.R. at 153; see also Sperry, 562 B.R. at *5;
Russell, 458 B.R. at 735. The following
Nonstandard Provisions either restate or incorrectly
state the law, the Rules, or the Local Rules.
A. Section 1306 Plan
A provision paraphrasing § 1306, which specifies
the property included in the estate, "does not
enhance the efficiency of the administration of the
case or the rights of either debtors or creditors."
Maupin, 384 B.R. at 427. Here, the Section 1306
Plan provision not only restates § 1306 but also
identifies vesting events: "All property . . . shall
vest in the debtor only upon dismissal, discharge, or
conversion." This sentence is a verbatim
restatement of the district's previous form
confirmation order, now replaced by the form
implemented at the same time as the Mississippi
Form Plan. This sentence is particularly
"misleading and unnecessary," Maupin, 384 B.R. at
427, because the current confirmation order and the
Mississippi Form Plan include a different vesting
provision, that property of the estate vests in the
debtor upon entry of discharge. See Chapter 13
Confirmation Order, Form MSSB-13-OCP;
Chapter 13 Plan ¶ 7.1, Form MSSB-113 at 7; see
also McIntosh, 2012 Bankr. LEXIS 5584, 2012 WL
6005761, at *6 (stating upon rejection of
nonstandard vesting provision that "this Court sees
no reason to modify the vesting provision [*25] of
the Model Plan"). The Section 1306 Plan provision
is therefore not approved.

will be affected by the relief requested"); Miss.
Bankr. L.R. 9013-1(b)(2)(C) (requiring service of
any motion on "entities affected by the relief
requested"). The Co-Debtor Stay provision is
therefore not approved.
C. If the Stay Is Lifted as to Secured Property
To the extent this Nonstandard Provision accurately
describes the rights of secured creditors that have
been granted relief from the stay, it restates the law.
To the extent it unilaterally sets deadlines for
certain creditor actions, it goes beyond the law.
"Debtors cannot, by fiat, impose law which would
otherwise not apply." In re Anderson, 382 B.R at
504; see also Visintainer, 435 B.R. at 728 (refusing
to reconsider rejection of twenty-five paragraphs of
boilerplate provisions, including one setting
deadlines for secured creditors to file deficiency
claims); Maupin, 384 B.R. at 427 ("If the Debtor
believes that such a provision [*26] should be
included in any order granting relief from the stay,
the court will consider requiring it at the hearing on
the motion for relief from the stay."). This
Nonstandard Provision is not approved.
D. Credit Reporting

The Bankruptcy Code neither prescribes nor
proscribes how creditors report debtors' account
information to credit reporting agencies. In that
context, what does it mean that "such reports shall
be consistent with the terms and provisions of [the
confirmed] plan," as this Nonstandard Provision
requires? According to the debtor in one case, a
similar provision meant that confirmation required
the creditor to report the current balance of the debt
as zero. In re Jones, No. 09-14499-BFK, 2011
Bankr. LEXIS 4083, 2011 WL 5025329, at *4
B. Co-Debtor Stay
(Bankr. E.D. Va. Oct. 21, 2011). The court
observed that the debtor's position was "at odds
The Bankruptcy Code does not specify who must
with the weight of authority," held that the
receive notice before termination of the co-debtor
provision was ambiguous, and denied the debtor's
stay. See 11 U.S.C. § 1301(c) (stating generally
contempt motion. Id. at *4-5.
"after notice and a hearing"). The Local Rules,
however, ensure that co-debtors receive notice. See The Jones case is instructive. If the Credit
Miss. Bankr. L.R. 4001-1(a)(1) (requiring service of Reporting provision is ambiguous, it will not
motion for relief from stay "on any entity . . . that accomplish what the Debtor intends—whatever that
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might be. If it is not ambiguous, to the extent it
conflicts with the law, the Credit Reporting
provision is not permitted; to the extent it
accurately states the law, it is unnecessary. [*27]
In any event, it is not approved.
E. Revocation of Consent to Telephone
Communication or Contact
The first sentence of this Nonstandard Provision is
an abridgement of the provision on Arbitration and
Alternative Dispute Resolution, the defects of
which are examined in Section V below. The
second and third sentences "reject[] as an executory
contract any prior authorization" for phone calls by
"parties in interest with such provisions." Aside
from the fact the Debtor has no executory contracts,
this Nonstandard Provision conflicts with the
Standing Stay Modification provision, which would
allow creditor contact for certain purposes. Aside
from both those facts, this sentence misstates the
law; an authorization for creditors' calls is not an
executory contract. See Phoenix Expl., Inc. v.
Yaquinto (In re Murexco Petroleum, Inc., 15 F.3d
60, 62 (5th Cir. 1994) ("[T]he relevant inquiry [in
determining the existence of an executory contract]
is whether performance remains due to some extent
on both sides."). Further, all collection-related
contacts by prepetition creditors are subject to the
automatic stay. See 11 U.S.C. § 362(a)(6). This
Nonstandard Provision is not approved.

many boilerplate provisions listed in no logical
order in the Nonstandard Plan Provisions section of
a chapter 13 plan. The Local Rules prescribe what
constitutes knowing and voluntary consent and
waiver. See Miss. Bankr. L.R. 7008-1, 7012-1(b).
This Nonstandard Provision is not approved.
G. Escrow or Interest Rate Change
This Nonstandard Provision obliquely references
creditors' notice obligations under Rule 3002.1(b)
and (c). It is unnecessary and therefore not
approved.

VI. Three Nonstandard Provisions Either
Partially Reject Executory Contracts or
Improperly Sever Contract Provisions.

The Arbitration and Alternative Dispute Resolution
provision, the Choice of Law provision, and the
Choice of Venue provision are "abstract attempts to
selectively void or amend . . . contractual [*29]
provisions as offensive to this debtor," In re Booth,
399 B.R. at 329 (rejecting provisions including one
nearly identical to Arbitration and Alternative
Dispute Resolution here). To the extent the
Arbitration and Alternative Dispute Resolution
provision partially rejects executory contracts, it
conflicts with bankruptcy law. See Stewart Title
Guar. Co. v. Old Republic Nat'l Title Ins. Co., 83
F.3d 735, 741 (5th Cir. 1996) ("[A]n executory
F. Jurisdiction for Non-Core Matters
contract must be assumed or rejected in its
entirety.") To the extent all three Nonstandard
This Nonstandard Provision conflicts with the law Provisions sever contract provisions—relief
and the Local Rules. Although litigants may [*28] requiring
an
adversary
proceeding—they
impliedly consent to the bankruptcy court's "unilaterally and impermissibly alter creditors'
adjudication of noncore proceedings, "[i]t bears rights," In re Solitro, 382 B.R. at 152. They are not
emphasizing . . . [that the consent] must still be approved.
knowing and voluntary." Wellness Int'l Network,
Ltd. v. Sharif, 135 S. Ct. 1932, 1948, 191 L. Ed. 2d
911 (2015) (emphasis added). A litigant's consent is VII. Only the Standing Stay Modification Is an
neither knowing nor voluntary where, as here, the Appropriate Nonstandard Provision.
waiver is drafted by a potentially adverse party,
applies universally to all noncore proceedings and Modifying the automatic stay to permit non"all creditors or other parties" listed in the collection-related contacts by secured creditors is
bankruptcy schedules, and is included as one of an appropriate provision under § 1322(b)(11)
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because it waives only the debtor's rights under the
Code. Another court has even suggested sua sponte
that plans include a provision like this, specific to
mortgage claims. See In re Aldrich, 2008 Bankr.
LEXIS 2278, 2008 WL 4185989, at *4.
The Standing Stay Modification is therefore
approved, but only to the extent it is specific to the
Debtor and accurately states the law. Accordingly,
because the Debtor is making no direct payments,
the clause beginning "and if there [*30] are direct
payments" is not approved. And the sentence,
"Such actions do not constitute violations of 11
U.S.C. § 362(a)," is not approved because it
misstates the law.
ORDER
With the exception of the Standing Stay
Modification, the Nonstandard Provisions render
the Plan unconfirmable under § 1325(a)(1). The
Trustee's Objection to Confirmation is therefore
ORDERED SUSTAINED and Confirmation is
DENIED. The Debtor shall have fourteen days to
file an amended chapter 13 plan.
SO ORDERED,
/s/ Katharine M. Samson
Judge Katharine M. Samson
United States Bankruptcy Judge
Date Signed: August 13, 2018
End of Document
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I.

OBJECTION TO CONFIRMATION OF PLAN
A. Confirmation of Plan and Bankruptcy Rule 3015
Section 1322 of the Bankruptcy Code sets forth the contents of a Chapter 13 plan, while §

1325 governs the requirements that must be met in order for a plan to be confirmable, including
but not limited to, the requirement contained in § 1325(a)(4) that property to be distributed to
unsecured claims must not be less than the amount that would be paid if estate property were
liquidated under Chapter 7.
Pursuant to § 1324, the court shall hold a hearing on confirmation of the plan, and a party
in interest may object to confirmation of the plan. Effective December 1, 2017, Bankruptcy Rule
3015(f) was amended to require objections to confirmation be filed and served at least seven
days before the hearing to consider confirmation of the plan, unless the court orders otherwise.
The prior version of Rule 3015 did not have the seven-day requirement. The rule, as amended,
states as follows:
(f) Objection to confirmation; determination of good faith in the absence of an
objection. An objection to confirmation of a plan shall be filed and served on the debtor,
the trustee, and any other entity designated by the court, and shall be transmitted to the
United States trustee, at least seven days before the date set for the hearing on
confirmation, unless the court orders otherwise. An objection to confirmation is governed
by Rule 9014. If no objection is timely filed, the court may determine that the plan has
been proposed in good faith and not by any means forbidden by law without receiving
evidence on such issues.
USCS Bankruptcy R 3015.
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Per Rule 3015, the objection must be served on the Trustee and the debtor. The court
may also provide additional requirements. In the Southern District of Georgia, additional
language is added to Official Form 309I (Notice of Chapter 13 Bankruptcy Case) that an
objection to confirmation must be served on the Trustee, debtor, and debtor’s counsel and further
that standing to appear and be heard at confirmation is limited to the debtors, the Trustee,
creditors who timely filed and served an objection, and counsel for those parties. Rule 3015 also
states that an objection to confirmation is governed by Rule 9014, which in turn requires service
in the same manner as a summons and complaint as set forth in Rule 7004.
While the Chapter 13 case in Northington discussed below was filed and confirmation
hearings were held when the prior version of Rule 3015 was in effect, Northington demonstrates
that what is considered an objection to confirmation can be more complicated than it seems.
B. In re Northington, 876 F.3d 1306 (11th Cir. 2017)
Northington Fallout
On December 11, 2017, the United States Court of Appeals for the 11 th Circuit issued its
opinion in the Northington case. In re Northington, 876 F.3d 1306 (11th Cir., 2017). Its decision
held that the Bankruptcy Code did not forestall the automatic operation of Georgia’s pawn
statute. In the year that has ensued, debtor attorneys have struggled to confirm plans that both
satisfy the title pawn lender and allow their clients to retain their vehicles. This article reviews
the history of where we have come from and attempts to offer observations regarding where we
might be headed.
Pawn Loan
A pawn transaction is a loan wherein the pawnbroker has a lien on the pledged goods
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pawned for the money advanced, interest and pawnshop charge owed. O.C.G.A. § 44-14-403(a).
The pawn transaction matures 30 days (typically) after its inception and the full amount of
principal, interest and fees are due at that time. By agreement of the parties, the maturity date of
the pawn transaction may be extended or continued for additional 30 day periods. O.C.G.A. §
44-14-403(b)(2). On pawn transactions involving motor vehicles, there is a 30 day statutory
grace period which extends beyond the maturity date. O.C.G.A. § 44-14-403(b)(1). Pledged
goods may be redeemed within the grace period by the payment of any unpaid accrued fees and
charges, the repayment of the principal, and the payment of an additional interest charge.
Pledged goods not redeemed within the grace period shall be automatically forfeited to the
pawnbroker by operation of the statute and any ownership interest of the pledger or seller shall
automatically by extinguished as regards the pledged item. O.C.G.A. § 44-14-403(b)(3). A pawn
transaction is a non-recourse loan, so the borrower has no personal liability for the debt and the
lender may only look to the pawned item for the satisfaction of the debt.
Northington Facts
The debtor entered into a pawn transaction on September 2, 2015. The loan was not
redeemed by the maturity date of October 2, 2015. The statutory grace period extended the
redemption deadline to November 2, 2015. The debtor filed his petition for relief under chapter
13 on October 30, 2015, just 3 days prior to the expiration of the grace period. Because the
debtor filed his petition prior to the expiration of his right of redemption, he was given an
additional 60 days to redeem pursuant to 11 U.S.C. § 108(b). The extended date came and went
with no redemption. On January 8, 2016, before the bankruptcy court held a confirmation
hearing, the title pawn lender filed a pleading titled “Motion for Relief from the Automatic Stay”
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so it could recover the pawned vehicle which the debtor still had in his possession. The
bankruptcy court confirmed the debtor’s plan (which provided for paying the pawn lender’s
“claim” during the plan commitment period) prior to ruling on the pending motion for relief from
stay. In re Northington, 876 F.3d 1306, 1306-1307 (11th Cir., 2017).
Bankruptcy and District Court Conclusions
The bankruptcy court held that under 11 U.S.C. §1327(a) and the doctrine of res judicata
that the confirmation of the plan precluded the granting of any relief to the lender since the
lender slept on its rights by not timely objecting to confirmation. The bankruptcy court further
held that the redemption right was property of the bankruptcy estate and remained so even after
the expiration of the Code-extended grace period. Therefore, the lender did not own the car itself,
but rather continued to hold only a secured “claim” which gave rise to payment “rights” that
could be modified under 11 U.S.C. §1322(b)(2).
The district affirmed the bankruptcy court’s decision on the merits without addressing the
res judicata issue. The district court agreed with the bankruptcy court’s conclusion that because
the vehicle was part of the debtor’s estate when the debtor filed his chapter 13 petition, the lender
held a secured claim in the vehicle that could be modified under 11 U.S.C. §1322(b)(2). In re
Northington, 876 F.3d 1306, 1309 (11th Cir., 2017).
11th Circuit Analysis
Res Judicata
The 11th Circuit Court of Appeals first addressed the res judicata issue. It analyzed the
motion for relief from stay that was filed by the lender and concluded that even the preconfirmation document that was filed was titled “Motion for Relief from the Automatic Stay,”
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there was in the body of the motion text that substantively was exactly what was needed for an
objection to confirmation. The 11th Circuit, therefore, treated the motion for relief as though it
was an objection to confirmation. The 11th Circuit distinguished the Northington situation from
that of In re Young, 281 B.R. 74 (Bankr. S.D. Ala. 2001), where that pawnbroker did absolutely
nothing to preserve its argument that it had rightful title to the pawned property. The Young
pawn broker did not participate in the confirmation hearing, nor did it in any way contest the
plan’s consummation. In Northington, by contrast, even before the bankruptcy court held a
confirmation hearing, the lender filed a written motion contending that the moment the borrower
failed to redeem the vehicle the car ceased to be property of the bankruptcy estate. The lender
also appeared at the hearing on the motion for relief and filed post-hearing briefs to reiterate its
position. In re Northington, 876 F.3d 1306, 1307 (11th Cir., 2017).
The 11th Circuit appears to hold that the lender “had to take some kind of action” in order
to preserve its position that the car dropped out of the estate upon the expiration of the
redemption period. The 11th Circuit did hold that on the unique facts of Northington, the lender
was not required to file an “Objection” – styled as such – but rather adequately preserved its
position through its pre-confirmation motion for relief from the automatic stay, which it briefed
and argued to the bankruptcy court. The 11th Circuit further held that in the particular (and
peculiar) factual and procedural posture in which this case arises, the lender did enough to
preserve its position. In re Northington, 876 F.3d 1306, 1308 (11th Cir., 2017).
Property of the Estate (Yes, then No)
Getting into a detailed review of how the 11th Circuit arrived at the conclusion that a
vehicle can start as property of the bankruptcy estate and then drop out of the estate is not
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necessary for our discussion. The conclusion of the 11th Circuit simply was that the vehicle
entered the bankruptcy estate because the right of redemption had not expired, but that it dropped
out of the estate because of the failure to redeem under state law once 11 U.S.C. §108(b)’s 60
day extension of the redemption right came and went. The 11 th Circuit determined that 11 U.S.C.
§108(b) and 11 U.S.C. §362(a) are mutually exclusive; anything temporarily stayed under the
specific language of 11 U.S.C. §108(b) is not indefinitely stayed by the more general language of
11 U.S.C. §362(a). In re Northington, 876 F.3d 1306, 1313 (11th Cir., 2017). It further
determined that 11 U.S.C. §362(a)’s text undoubtedly prevents creditors from taking steps to
actively pry assets out of a debtor’s estate, but it does not separately prevent those assets from
evaporating on their own – as here, “automatically” – pursuant to the ordinary operation of state
law. Thus, the vehicle ceased to be property of the bankruptcy estate upon the expiration of the
redemption period. In re Northington, 876 F.3d 1306, 1313 (11th Cir., 2017). Therefore, the
debtor, over an objection, cannot confirm a plan wherein he keeps the vehicle and pays the
“claim” through the plan.
The Northington Dissent
The dissenting opinion points out that whether a party made an objection to plan
confirmation is a factual finding subject to clear error review. In re Northington, 876 F.3d 1306,
1317-1318 (11th Cir., 2017). From the dissent’s point of view, the lender affirmatively had
declined to object based upon repeated admissions on the record by the lender’s attorney upon
repeated questioning from the bankruptcy judge at the stay relief hearing. In re Northington, 876
F.3d 1306, 1318 (11th Cir., 2017). (The lender’s attorney represented to the bankruptcy judge that
the lender did not file an objection because it was the lender’s position that once the redemption
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period expired, the vehicle was forfeited prior to the confirmation hearing. In re Northington,
876 F.3d 1306, 1318 fn. 5 (11th Cir., 2017) The dissent concluded that the bankruptcy judge had
not committed clear error.
The dissent also raises the practical problems associated with failing to file a pleading
that is styled as an “objection to confirmation” of the plan when a creditor does not agree with
the plan treatment. The judges will need to scour the docket looking for any filings that could
possibly be construed as objections to confirmation (though not titled as such), lest they be
transformed into objections on appeal. In re Northington, 876 F.3d 1306, 1319 (11th Cir., 2017).
The judges also will have to review the entire text of each of those pleadings to determine if
there is any language therein that that could be construed as meeting some minimum threshold
for raising an objections. In re Northington, 876 F.3d 1306, 1322 (11th Cir., 2017). The Middle
District of Georgia has a local rule that is aimed at forestalling this scenario. Objections to
confirmation “may not be combined with other requests for relief.” M.D. Ga. Local Bankr. R.
9004-1(a)(2). A similar rule was not found for the Northern and Southern Districts. Perhaps the
Northern and Southern Districts should consider such a rule.
The dissent concludes by stating that bankruptcy judges should not be required to do
litigants’ jobs for them and should not have to worry about construing every motion and filing as
an objection to plan confirmation. The dissent would give weight to the text of 11 U.S.C.
§1327(a) and incentivize creditors to object properly before confirmation. Only then will
bankruptcy judges have a complete picture when deciding upon confirmation, and will creditors
and debtors be able to find finality and be assured of a settled and orderly resolution of the
claims against the debtor. In re Northington, 876 F.3d 1306, 1322 (11th Cir., 2017).
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What Is a Debtor To Do?
Debtors are faced with two unfavorable outcomes under a strict application of the
Northington decision when a lender prosecutes an objection to confirmation. If the right of
redemption on the title pawn expired pre-petition, then the vehicle is not property of the
bankruptcy estate, the automatic stay does not apply to the vehicle and ownership of the vehicle
has vested in the lender. If the right of redemption has not expired pre-petition, then the debtor
gets 60 days to redeem in full. Otherwise, the vehicle is no longer property of the estate 61 days
post-petition. If the lender objects and demands the vehicle on a pre-petition redemption default,
the debtor loses the vehicle. If the lender objects and demands the full redemption within 60 days
where the right of redemption had not expired pre-petition and the debtor defaults, the debtor
loses the vehicle.
Should a debtor propose a plan that provides for paying the “claim” of a title pawn lender
over the plan commitment period and at a reduced interest rate? FRBP Rule 3015(f) allows the
bankruptcy court to presume, without evidence, that the plan is proposed in good faith and not by
any means forbidden by law. Plan confirmation even binds a creditor to an “illegal” plan
provision unless the creditor has objected and appealed. In re Northington, 876 F.3d 1306, 1320
(11th Cir., 2017). Creditors must “take some action” to preserve the position that they do not
accept the proposed plan’s impact upon them. In re Northington, 876 F.3d 1306, 1308 (11th Cir.,
2017). The ability of a debtor to propose a plan provision paying a creditor’s claim in a manner
that is feasible for the debtor appears to be supported by the above. Once the plan is proposed,
the burden shifts to the creditor to object to that provision which it believes is not valid under the
Bankruptcy Code. If the creditor fails to object, then it may be presumed the creditor accepts the
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proposed claim treatment.
If the pawn lender does object, then the pawn lender is in the driver’s seat. The objecting
pawn lender can demand strict application of the Northington decision and either repossess the
vehicle if the right of redemption expired pre-petition, or repossess the vehicle if the debtor fails
to redeem in full within 60 days post-petition. However, title pawn lenders may wish to be paid
cash rather than repossess the vehicle. Plans have been confirmed where the title pawn balance is
paid in full (or redeemed) by way of the trustee’s first distribution to creditors following
confirmation. This typically is feasible when the pawn balance is small enough to be paid in full
with the accumulated funds in the trustee’s account at confirmation, less the trustee’s fees. This
means that the debtor’s attorney would have to forego being paid any attorney’s fee until after
this initial distribution. If the full pawn balance cannot be paid with the trustee’s first
distribution, then a plan could be proposed that pays a lump sum at confirmation (minus trustee’s
fees) and then pay monthly installments from the trustee that pay as much as possible to the
pawn lender (minus trustee’s fees) in order to retire the pawn balance as soon as possible. As
stated above, title pawn lenders may prefer to be paid as soon as is feasibly possible in lieu of
repossessing the vehicle.
Dealing with motions for relief that also raise objection to confirmation arguments
Because the Northington decision allows in some instances a creditor to object to
confirmation of the plan by way of a motion for relief from stay, courts have had to decide how
to handle this type of pleading. In the case of In re Staffey , #18-10115-SDB, U.S. Bankruptcy
Court, SD GA, the Court considered a motion for relief filed by a title pawn lender. The motion
for relief was filed a few days after the plan had been confirmed and it arguably included
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objection language urging that the vehicle was not property of the estate because the right of
redemption expired pre-petition. The plan that was confirmed contained language stating that the
debtor assumes the right to redeem with title pawn lenders and that the claim as to the subject
pawned vehicle would be treated as fully secured and paid by the trustee at 4.25% interest and
with a post-confirmation monthly payment of $30.00. During the motion for relief hearing, the
Court distinguished Staffey from Northington in that the right of redemption in Staffey expired
pre-petition. The Court interpreted Northington as not allowing a vehicle to be pulled back into
the estate even though the creditor did not object pre-confirmation to a plan that provided for the
vehicle being paid through the plan. The Court granted relief from stay on this basis and did not
appear to give any weight to the possible res judicata effect of the confirmed plan.
Conclusion
Perhaps the take away from Northington is that debtor’s attorneys should propose plans
involving title pawns that are in their client’s best interests. If the debtor needs the vehicle, then
propose a treatment that pays the pawn loan in a manner that is feasible given the debtor’s
financial situation. If the pawn lender does not file an objection to confirmation or some other
motion that in substance arises to an objection, the plan is confirmed and the claim is paid per the
terms of the plan. If the pawn lender does object, then the debtor may try to offer a treatment that
is acceptable to the lender and the plan is confirmed with the debtor paying for the vehicle. If the
pawn lender will not accept some payment plan, then the debtor must surrender the vehicle if a
timely redemption is not possible. And so the treatment of title pawn loans in light of
Northington shall continue to evolve.
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II.

POST-CONFIRMATION PLAN MODIFICATIONS AND OBJECTIONS
A. Modification After Confirmation and Bankruptcy Rule 3015
Section 1329 of the Bankruptcy Code governs modifications to a Chapter 13 debtor’s

confirmed plan. Upon request of the Debtor, the Trustee, or of the holder of an allowed
unsecured claim, a plan may be modified after confirmation but before the final payment is made
under the plan. The modifications that may be made to a confirmed plan are limited to the four
enumerated in Section 1329(a):
(1) increase or reduce the amount of payments on claims of a particular class provided for by
the plan;
(2) extend or reduce the time for such payments;
(3) alter the amount of the distribution to a creditor whose claim is provided for by the plan
to the extent necessary to take account of any payment of such claim other than under the
plan; or
(4) reduce amounts to be paid under the plan by the actual amount expended by the debtor to
purchase health insurance for the debtor (and for any dependent of the debtor if such
dependent does not otherwise have health insurance coverage) if the debtor documents
the cost of such insurance and demonstrates that—
(A) such expenses are reasonable and necessary;
(B) (i) if the debtor previously paid for health insurance, the amount is not
materially larger than the cost the debtor previously paid or the cost necessary
to maintain the lapsed policy; or
(ii) if the debtor did not have health insurance, the amount is not materially
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larger than the reasonable cost that would be incurred by a debtor who
purchases health insurance, who has similar income, expenses, age, and health
status, and who lives in the same geographical location with the same number
of dependents who do not otherwise have health insurance coverage; and
(C) the amount is not otherwise allowed for purposes of determining disposable
income under Section 1325(b) of this title;
and upon request of any party in interest, files proof that a health insurance policy
was purchased.
11 U.S.C. § 1329(a).
This topic is so extensive that entire books have been written on the subject, but for the
limited purpose of this seminar, the Bankruptcy Section of the State Bar of Georgia has asked us
to focus our discussion on the issues adjudicated in two particular cases. However, for a more
thorough and in-depth discussion of modifications to Chapter 13 plans, please See Hon. W.
Homer Drake, Jr., Hon. Paul W. Bonapfel, and Adam M. Goodman, Chapter 13 Practice and
Procedure § 11 (2018).
Before we delve in to the aforementioned cases, it is important to note at the outset that
regardless of the terms proposed in a plan modification, Section 1329 makes it clear that a
“…plan may be modified…” 11 U.S.C. § 1329(a). Even if a proposed plan modification meets
the statutory requirements, the use of the word “may” subjects that modification to the discretion
of the Court.
A plan modification also must comply with Bankruptcy Rule 3015. Subsection (h) of
Rule 3015, concerning modifications, was amended primarily to reflect that the proponent of the
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modified plan often is responsible for serving the modification per the notes of the Advisory
Committee.
(h) Modification of plan after confirmation. A request to modify a plan under § 1229
or § 1329 of the Code shall identify the proponent and shall be filed together with the
proposed modification. The clerk, or some other person as the court may direct, shall give
the debtor, the trustee, and all creditors not less than 21 days’ notice by mail of the time
fixed for filing objections and, if an objection is filed, the hearing to consider the
proposed modification, unless the court orders otherwise with respect to creditors who
are not affected by the proposed modification. A copy of the notice shall be transmitted to
the United States trustee. A copy of the proposed modification, or a summary thereof,
shall be included with the notice. Any objection to the proposed modification shall be
filed and served on the debtor, the trustee, and any other entity designated by the court,
and shall be transmitted to the United States trustee. An objection to a proposed
modification is governed by Rule 9014.
USCS Bankruptcy R 3015.
Objections must be filed before 21 days has expired from the date the modification was
served. If no objection is filed, the proposed modification may be confirmed as modified without
hearing. As with an objection to a plan pre-confirmation, an objection to a post-confirmation
modified plan is governed by Rule 9014 and must meet the service requirements of Rule 7004.
B. Cases
Two Bankruptcy cases within the 11th Circuit drew the Board of the Bankruptcy
Section’s attention and prompted them to put this topic in this year’s consumer program. They
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are In re Nachon-Torres, 520 B.R. 306 (Bankr. S.D. Fl. 2014) and In re Guillen, 570 B.R. 439
(Bankr. N.D. Ga. 2017).
In the Nachon-Torres case, Judge Isicoff identified a split among Courts as to how their
discretion regarding modifications is to be applied. Some Courts have held that modification is
only appropriate when a debtor has experienced a change that is both substantial and
unanticipated. In re Nachon-Torres, 520 B.R. 306, 310 (Bankr. S.D. Fl. 2014). Other Courts
have held that since Section 1329 does not include any requirement of “substantial and
unanticipated” change, there are no restrictions on a party’s ability to seek modification as long
as it satisfies the requirements of Section 1329 and is appropriate under the facts and
circumstances of the case. Id. at 310-311.
In determining whether to grant a Motion to Modify, the Court considered (1) whether
the proposed modification fits within the statutory prerequisites, (2) whether the circumstances
giving rise to the proposed modification were either unknown or not virtually certain at the time
of confirmation, and (3) whether the circumstances otherwise warrant modification. Id. at 312.
The Court identified another split among Courts regarding whether Section 1325(a)(4)
(often referred to as the “best interests of creditors test” or the “chapter 7 test”) is to be applied as
of the original petition date or as of the date of modification. Id. at 312. Fortunately, the Eleventh
Circuit resolved that debate:
In holding that assets acquired after confirmation of the chapter 13 plan are property of
the estate, and therefore must be disclosed, the Eleventh Circuit noted “[t]he disclosure of
post confirmation assets gives the trustee and creditors a meaningful right to request,
under section 1329, a modification of the debtor’s plan to pay his creditors.” There

Chapter 3
17 of 18

would be no purpose served in holding that post-confirmation property is property of the
estate if there was not a mechanism to include that property for purposes of distribution.
That mechanism is provided by recalculating the chapter 7 test as of the date of the
modified plan.
Id. at 314, citing In re Waldron, 536 F.3d 1239, 1245 (11th Cir. 2008).
In Nachon-Torres, the Debtor filed a Motion to Modify that decreased the value of her
vehicle, which also allowed her to decrease her monthly plan payment. The Debtor alleged she
made a mistake when she initially valued her vehicle. She realized her mistake when she traded
that vehicle in for a new one nearly two years post-petition and received $11,000.00 less than she
had initially valued the vehicle on her Schedules. In re Nachon-Torres, 520 B.R. 306, 308
(Bankr. S.D. Fl. 2014).
In denying the Debtor’s Motion to Modify, the Court ruled that by trading in the car prior
to seeking relief via plan modification, the Debtor deprived the parties of the opportunity to
challenge the valuation. The Court ruled that the combination of questionable timing and the
disadvantage to the parties dictated that the modification was not appropriate and warranted its
denial. In re Nachon-Torres, 520 B.R. 306, 314-315 (Bankr. S.D. Fl. 2014).
In Guillen, Judge Sacca approved the Debtor’s post-confirmation modification that
reduced the amount the unsecured creditors would receive from $20,172.00 to $11,877.00 in
order to allow for $8,295.00 in additional attorney’s fees to be paid through the plan. In
determining whether to approve the modification, the Court took in to consideration that (1)
modifications are only allowed in the four limited circumstances enumerated in Section 1329(a),
(2) a modified plan must meet the requirements of Sections 1322(a), 1322(b), 1323(c), and
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1325(a), (3) a modification must be proposed in good faith, and (4) Courts are not required to
approve modifications. In re Guillen, 570 B.R. 439, 447-448 (Bankr. N.D. Ga. 2017).
Regarding the doctrine of res judicata, the Court stated that “[a]lthough the ability to
modify a plan pursuant to Section 1329 demonstrates that the doctrine of res judicata does not
apply to the type of modifications set forth therein and the clear and unambiguous language of
the section does not contain any requirement for a change in circumstances, it does not mean that
a court may not consider whether a change in circumstances occurred in determining whether to
modify a plan.” Id. at 448. However, modifications cannot be used to circumvent the appeals
process for those who failed to object to confirmation or whose objections were overruled.
Parties requesting modifications must advance a legitimate reason for doing so and they must
strictly conform to the four limited circumstances set forth in Section 1329. Id. at 448.
The allowance of the $8,295.00 in additional attorney’s fees in this case created a change
in circumstance that substantially affected the Debtor’s ability to complete her payments under
the plan. “Section 1329 provides a flexible, albeit not unlimited, remedy for such situations.” Id.
at 450.
In conclusion, if you are a proponent of a modified plan, make sure the reason for the
modification meets the requirements of Section 1329 and the modified plan complies with the
best interest of creditors test as of the date of the modified plan. If you are objecting to a
modified plan, make sure you file and serve the objection properly and that the grounds for your
objection is not based upon some reason that could have and should have been brought before
the confirmation hearing of the prior confirmed plan.
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ABI Commission on Consumer Bankruptcy
Fact Sheet
•

Created by the Executive Committee of ABI’s Board of Directors in December 2016.

•

Comprised of a 17-member expert panel who will examine the consumer bankruptcy system and issue a
report with recommended improvements that can be implemented within the existing structure.

•

Utilizing an open, information-gathering process, the Commission invites interested parties across the
consumer bankruptcy spectrum to provide input.

•

Co-chaired by retired Bankruptcy Judges William Houston Brown and Elizabeth Perris. Brown and
Perris have 50 years of combined judicial experience.

•

The Commission Reporter is Robert Lawless, the Max L. Rowe Professor of Law and co-director of the
Program on Law, Behavior & Social Science at the University of Illinois College of Law.

•

The Commission is funded by grants from the Anthony H.N. Schnelling Endowment and the National
Conference of Bankruptcy Judges.

•

The Commission is supported by three committees to examine 22 issues (view here) for study: the
Committee on Case Administration and the Estate is examining seven issues, the Committee on Chapter
7 will examine eight issues, and the Committee on Chapter 13 is examining seven issues. Each
committee is comprised of five commissioners and 10 other bankruptcy experts.

•

Overall, 43 reports examining issues and sub-issues are expected to be submitted by the three
committees to the Commission for consideration.

•

In 2017, the Commission and its committees held six public meetings where more than 70 individuals
testified. The Commission will convene an open meeting at ABI’s Annual Spring Meeting on April 20
in Washington, D.C., to discuss committee recommendations.

•

The Commission has a website (https://consumercommission.abi.org/) through which it updates the
public of its progress and seeks involvement. The website invites the public to submit topic suggestions
and written comments, and more than 130 suggestions or written comments have been submitted to date.

•

Committee recommendations that are approved by a two-thirds majority of the Commission will become
part of the Commission's final report.

•

The final report will be released at ABI's Winter Leadership Conference in December 2018 in
Scottsdale, Ariz.
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LIST OF TOPICS FOR
ABI’S COMMISSION ON CONSUMER BANKRUPTCY
Please find the overall list of topics to be considered by the ABI Commission on Consumer
Bankruptcy. The topics have been grouped within each of the three corresponding committees
that support the Commission: the Committee on Case Administration and the Estate, the
Committee on Chapter 7 and the Committee on Chapter 13. Each committee, comprised of five
commissioners and 10 non-commission members, will take the lead in addressing the following
topics:
Committee on Case Administration & the Estate
1. Student loans
2. Roles and responsibilities of attorneys
a.
b.
c.
d.
e.

Unbundling of services
Payment of chapter 7 debtors’ attorneys
Use of no-look fees and other issues regarding the amount of attorney fees
Use of appearance counsel for both debtors and creditors
Payment of chapter 13 attorney fees in the plan

3. Roles and responsibilities of U.S. Trustee/Bankruptcy Administrator
a. Supervision and appointment of chapter 7 and chapter 13 trustees
b. Inconsistent application of statutes
c. Section 341 practice
4. Systems issues
a. New bankruptcy forms
b. Number of bankruptcy judgeships; status of temporary judgeships
c. CM/ECF modernization
5. Notice and service issues
a. FRBP 7004(h)/Insured Depositary Institutions
b. Notice lists
6. Prepetition repossession
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a. Duty to return collateral
b. Postpetition fees and expenses for retained collateral
c. Postpetition sale of collateral
7. Exemptions
a.
b.
c.
d.

Trustee’s sale of exempt property
Postpetition changes in value in estate assets
Addressing bad faith conduct under Law v. Siegel and Schwab v. Reilly
Relocation and application of state exemption law

Committee on Chapter 7
1. Prepetition credit counseling and postpetition financial management course
2. Chapter 7 trustees
a. Compensation of chapter 7 trustees
b. Hiring of trustee law firms
c. Chapter 7 trustee specialization
3. Dischargeability and discharge issues
a. “Return” in section 523(a)’s unnumbered paragraph
b. Remedies for discharge violations
4. Means test
a. Inconsistency between above- and below-median debtors
b. Application to converted cases
c. Arbitrary distinctions in application -- different types of debtors; debts vs. lack of
debt
5. Property of the estate
a. Debtors’ right of first refusal for proposed sale by trustee
b. Unliquidated estate property
c. Debtor disclosure of causes of action
6. Surrender
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a. Creditor indifference toward return of collateral, refusal to accept surrendered
collateral
b. Debtor’s duty to cooperate?
c. Relationship to automatic stay
7. Redemption
a. Time limit on redemption
b. Oversight of redemption lenders
8. Reaffirmation
a. Leases & reaffirmation
b. Lender notices & reaffirmation

Committee on Chapter 13
1. Chapter 13 eligibility
a. Debt limits
b. Section 109(g) refiling
2. FRBP 3002.1 issues
3. Home-owner issues
a. Underwater liens
b. Loan modifications in bankruptcy
c. HOA fees
4. Chapter 13 plans
a.
b.
c.
d.
e.
f.

Emergency fund
Secured claim matters: proof of claim vs. plan
Direct mortgage claim payment by debtor in chapter 13 plans
Conduit plans
Interest rates in the plan
National plan form

Chapter 4
6 of 36

g. Strict compliance with the 60-month rule
5. Credit reporting and bankruptcy
6. Local legal culture and chapter 13
a. Role of local legal culture in chapter choice
b. Racial disparities in the use of chapter 13
7. Section 1306, scope of estate property in unclosed cases

Persons submitting written statements or making public statements at Commission meetings
are welcome to address any of the Commission’s overall topics. Experts/interested
stakeholders within a given topic area are encouraged to provide their input to the
corresponding Committee that will be addressing that topic. Written statements can be
submitted via e-mail at ConsumerCommission@abiworld.org.
To make an oral statement at a Commission or Committee meeting, be sure to check the
Commission’s website for scheduling and submission guidance.
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American Bankruptcy Institute’s Commission on Consumer Bankruptcy
Recommendations to the Department of Education: Evaluating
Undue Hardship Claims in Adversary Actions Seeking Student Loan
Discharge in Bankruptcy Proceedings
I. Promulgation and Interpretation of Regulations
Through regulations or interpretive guidance, the Department of Education should provide the
following with respect to governmental student loans:
(a) Bright-line Rules. Creditors should not oppose discharge proceedings where the
borrower meets any of a set of the criteria below. These criteria should be set out in federal
guidelines that indicate household financial distress and therefore undue hardship:
(1) Disability-based guidelines. The borrower (i) is receiving disability benefits
under the Social Security Act or (ii) has either a 100% disability rating or has a
determination of individual unemployability under the disability compensation
program of the Department of Veterans Affairs.
(2) Poverty-based guidelines.
(A) In the seven years before bankruptcy, the borrower’s household
income averaged less than 175% of the federal poverty guidelines.
(B) At the time of bankruptcy, the borrower’s household income is less
than 200% of the federal poverty guidelines and (i) the borrower’s only source
of income is from Social Security benefits or a retirement fund or (ii) the
borrower provides support for an elderly, chronically ill, or disabled household
member or member of the borrower’s immediate family.
(b) Avoiding Unnecessary Costs. Creditors should accept from the borrower proof of
undue hardship based on the above criteria without engaging in formal discovery.
(c) Alternative Payment Plans. Payment of the loans in bankruptcy should be effective
(i) to satisfy any period of forgiveness or cancellation of the loans under an income driven
repayment plan, (ii) to rehabilitate a loan in default, and (iii) in chapter 13 cases, to prevent
the imposition of collection costs and penalties.

Chapter 4
10 of 36

II. Best Interpretation of 11 U.S.C. § 523(a)(8)
(a) Brunner Test. The three-factor Brunner test should be understood to require the
debtor to establish only that
(1) the debtor cannot pay the student loan sought to be discharged according
to its standard ten-year contractual schedule while maintaining a reasonable standard
of living,
(2) the debtor will not be able to pay the loan in full within its initial contractual
payment period (10 years is the standard repayment period) during the balance of the
contractual term, while maintaining a reasonable standard of living, and
(3) the debtor has not acted in bad faith in failing to pay the loan prior to the
bankruptcy filing.
(b) Standard of Proof. Each of these factors should be understood to require proof by
a preponderance of the evidence.
(c) Appellate Review. The determination of the bankruptcy court as to each of the
factors should be recognized as a finding of fact subject to deference in appellate review and
in the consideration of appeal by the Department of Education, any guaranty agency, eligible
lender, or holder of a federal student loan, and any agent of these parties.
Discussion & Explanation
Student loan debt is one of the most significant economic problems facing the United
States. According to Federal Reserve data, outstanding student loan debt has tripled since 2006,
from under $500 billion to over $1.5 trillion.1 In 2003, both credit card and auto loan indebtedness
were several times the amount of student loan debt, but now student loan debt greatly exceeds
them both.2 Among all types of household debt, student loans have the highest delinquency rate.3
As a percentage of the balance, the most recent data show 11.0% of student loans as 90+ days
delinquent as compared to 7.6% for credit card debt, 4.1% for auto loans, and 1.3% for home
mortgages.4
Student loan overindebtedness causes overall economic activity to decline and constrains
the post-college options that students have. Academic studies have associated student debt with

These figures are from the Federal Reserve’s G.19 release on consumer credit, available at
https://www.federalreserve.gov/releases/g19/current/default.htm.
2 See Federal Reserve Bank of New York, Quarterly Report on Household Debt and Credit
(2017:Q4), at 3 (Feb. 2018) https://www.newyorkfed.org/medialibrary/interactives/householdcredit/data
/pdf/HHDC_2017Q4.pdf.
3 See id. at 12-14.
4 Id. at 12.
1
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(1) lower earnings of college graduates,5 (2) lower levels of homeownership,6 (3) lower automobile
purchases,7 (4) increases in household financial distress,8 (5) lower probability of students to
choose public-service careers,9 (6) poorer psychological functioning,10 (7) delayed marriage,11 and
(8) lower probability of continuing education through graduate school.12 Student loans thus affect
not only those who owe the loans but also have consequences that ripple through our
communities and our nation. Because of its regulatory and oversight powers, the Department of
Education can make substantial inroads in alleviating the student debt problem that will improve
the lives of all Americans.
Repayment of federal student loans is in the best financial interest of the federal
government. To further this purpose, the Department of Education has sensibly adopted
programs that promote the responsible repayment of student loans. At the same time, federal
bankruptcy law recognizes that highly distressed student loan borrowers may not be able to
repay their loans even with these options. Those bankrupt debtors who can show “undue
hardship” can have their student loans discharged in bankruptcy.13 Our comments seek to
balance these competing interests.
Bright-line rules
The current options used by the Department of Education have not always proven to be
the most sensible, cost-effective manner of addressing collection processes for student loan
borrowers who have filed for bankruptcy. Costly and inefficient litigation both causes the federal
5 See Justin Weidner, “Does Student Debt Reduce Earnings” (Nov. 11, 2016) (unpublished
manuscript) https://scholar.princeton.edu/sites/default/files/jweidner/files/Weidner_JMP.pdf.
6 See Alvaro A. Mezza, Daniel R. Ringo, Shane M. Sherlund & Kamilia Sommer, “Student Loans
and Homeownership” (June 2017); Rajashri Chakrabarti, Nicole Gorton & Wilbert van der Klaauw,
“Diplomas to Doorsteps: Education, Student Debt, and Homeownership,” Liberty Street Economics blog
(Apr. 3, 2017) http://libertystreeteconomics.newyorkfed.org/2017/04/diplomas-to-doorsteps-educationstudent-debt-and-homeownership.html.
7 See Meta Brown & Sydnee Caldwell, “Young Student Loan Borrowers Retreat from Housing and
Auto Markets,” Liberty Street Economics blog (Apr. 17, 2013) http://libertystreeteconomics.newyorkfed.
org/2013/04/young-student-loan-borrowers-retreat-from-housing-and-auto-markets.html.
8 See Jesse Bricker & Jeffrey Thompson, Does Education Loan Debt Influence Household Financial
Distress? An Assessment Using the 2007-2009 Survey of Consumer Finances Panel, 34 CONTEMP. ECON. POL’Y.
660 (2016).
9 See Erica Field, Educational Debt Burden and Career Choice: Evidence from a Financial Aid Experiment
at NYU Law School, 1 AM. ECON. J.: APPLIED ECON. 1 (2009); Jesse Rothstein & Cecilia Elena Rouse,
Constrained After College: Student Loans and Early-Career Occupational Choices, 95 J. PUB. ECON. 149 (2011).
10 See Katrina M. Walsemann, Gilbert C. Gee & Danielle Gentile, Sick of Our Loans: Student Borrowing
and the Mental Health of Young Adults in the United States, 124 SOCIAL SCI. & MED. 85 (2015).
11 See Dora Gicheva, Student Loans or Marriage? A Look at the Highly Educated, 53 ECON. EDUC. REV.
207 (2016).
12 See Vyacheslav Fos, Andres Liberman & Constantine Yannelis, “Debt and Human Capital:
Evidence from Student Loans” (Apr. 2017) (unpublished manuscript) https://ssrn.com/abstract=2901631.
13 11 U.S.C. § 523(a)(8).
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government to incur substantial costs in the bankruptcy collection process with little recovery
and leaves bankrupt borrowers without effective relief. It is in the interest of the federal
government and borrowers that the government uses a more cost-effective approach for
collection from student loan borrowers who have filed bankruptcy cases. Having clear, objective
bright-line rules would reduce the costs of undue hardship litigation for the borrowers, the
creditors, and the courts, while encouraging the debtors who genuinely need bankruptcy relief
(and their attorneys) to seek it.
Our recommendations suggest two sets of bright-line rules,14 one built around federal
Social Security and veterans disability benefits and the other based on the federal poverty
guidelines. Both require the borrower to have undergone eligibility screening by a federal
administrative agency. More importantly, both indicate borrowers highly likely to be in severe
financial distress and therefore highly likely to be incurring undue hardship.
To be eligible for disability benefits under the Social Security Act, an individual must have
an “inability to engage in any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expected to result in death or which has lasted or
can be expected to last for a continuous period of not less than 12 months.”15 Veterans disability
benefits require either a 100% disability rating or a showing that includes the inability to hold
“substantial gainful employment,” a threshold interpreted to mean an inability to earn more than
the federal poverty guideline.16
Our second set of guidelines are built around the federal poverty guidelines. The most
recently revised federal poverty guidelines are:17
Household Size
1
2
3
4

Poverty Guideline
$12,140
$16,460
$20,780
$25,100

We suggest two thresholds. First, any borrower whose household income averages less than 175%
of the national poverty guidelines – currently $21,245 for a household of one – for the seven years
before a bankruptcy filing be considered to have undue hardship. We recommend increasing the
figure to 200% of the national poverty guidelines at the time of a bankruptcy filing for two
14 Our recommendations for bright-line rules and cost-savings draw upon a 2014 letter from seven
members of Congress. See Press Release, “Cohen, 6 Members of Congress Urge Education Secretary to
Bring More Fairness to Struggling Students” (May 16, 2014) https://cohen.house.gov/press-release/cohen6-members-congress-urge-education-secretary-bring-more-fairness-struggling.
15 42 U.S.C. § 423(d)(1).
16 See, e.g., Faust v. West, 13 Vet. App. 342, 356 (Vet. App. 2000).
17 See Annual Update of the HHS Poverty Guidelines, 83 Fed. Reg. 2642 (Jan. 18, 2018)
https://www.federalregister.gov/documents/2018/01/18/2018-00814/annual-update-of-the-hhs-povertyguidelines.
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situations to account for personal circumstances: retirees on fixed incomes and persons providing
support for an elderly, chronically ill, or disabled household or family member.
The Department of Education’s “Dear Colleague” letter, dated July 7, 2015, refers to
certain factors, including determinations of disability by the Department of Veterans Affairs and
Social Security Administration as “negat[ing] the need for discharge of their student loans in
bankruptcy.” A borrower may have reasons for filing bankruptcy that include but are not limited
to student loan debt. A judicial remedy also sometimes can help solve problems that an
administrative remedy might not, such as tax liability from the discharged debt. As the “Dear
Colleague” letter notes, the administrative and judicial remedies can be “equally effective.” Just
as there is no reason for the Department’s guidelines to deprive a borrower of an administrative
remedy when an equally effective judicial remedy is available, there is no reason to deprive the
borrower of the judicial remedy because an administrative remedy is available, especially when
the judicial remedy can address other debt and legal issues the borrower might be facing. The
“Dear Colleague” letter should respect the choice the borrower makes in addressing debt
problems.
Avoiding Unnecessary Costs
Current regulations require a determination of whether “the expected costs of opposing
the discharge petition would exceed one-third of the total amount owed.”18 If so, the discharge
petition should not be opposed. Despite the direction in the regulation, it is the sense of the
Commission that student loan collectors have often vigorously litigated student loan discharge
proceedings regardless of the cost/benefit of the litigation.
Student loan creditors should accept and evaluate the borrower’s evidence without
reference to formal guidelines such as court discovery rules. We are not recommending that the
student loan creditor simply accept any evidence on blind faith. Rather, the creditor should
exercise good judgment and discretion about the reliability of the borrower’s evidence. Using
informal processes will lower costs for both creditor and borrower. Formal litigation discovery
processes should be the last, not the first resort. If the borrower submits satisfactory evidence of
undue hardship outside the litigation process, the student loan creditor should agree that the
debtor is entitled to discharge of the student loan debt.
Alternative Repayment Plans
Regulations also should be considered to address how chapter 13 bankruptcy interacts
with the student-loan repayment programs. The Department of Education already is authorized
to accept alternative minimum payments for borrowers under “exceptional circumstances.”19 The
safeguards built into the confirmation of a chapter 13 plan set out statutory requirements more
stringent than the Department’s income-driven repayment plans, including a liquidation analysis

18
19

34 C.F.R. § 682.402(i)(1)(iii).
Id. § 685.208(l)(1).
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that is not otherwise considered by the Department. These safeguards should suffice for
determining the amount necessary for an alternative repayment.
Also, outside of bankruptcy, borrowers can generally only cure a default on a student loan
either through consolidation of their loans or rehabilitation.20 11 U.S.C. § 1322(b)(5), however,
allows a chapter 13 plan to “provide for the curing of any default within a reasonable time and
maintenance of payments while the case is pending on any unsecured claim on which the last
payment is due after the date on which the final payment under the plan is due.” Section
1322(b)(5) should be interpreted to apply to the cure and maintenance of student loan payments,
and the Department of Education should accept this treatment under chapter 13 plans, both to
increase student loan payments and avoid unnecessary collection costs.
These observations lead to the following specific proposals for reform. Pursuant to 20
U.S.C. § 1087e(d)(4), the regulations regarding alternative repayment plans at 34 C.F.R. §
685.208(l) should be amended to provide (1) that the payments under a confirmed chapter 13 plan
constitute an “exceptional circumstance” sufficient for the Department of Education to accept any
disbursements from a chapter 13 plan as an alternative repayment and (2) that, notwithstanding,
the provisions of 34 C.F.R. § 685.219(c)(iv) and 34 C.F.R. § 685.221(f)(1), such payments apply
towards any period of forgiveness or cancellation of the student loans under the applicable
income driven repayment plan.
The Department of Education also should amend 34 C.F.R. § 685.211(f)(1) to provide that
the amount “of a borrower’s reasonable and affordable payment based on the borrower’s
financial circumstances” includes amounts paid through a borrower’s chapter 13 plan to “cure
and maintain” payments under 11 U.S.C. §1322(b)(5). The Department also should amend 34
C.F.R. § 30.62 to provide that, if student loan payments are made through a chapter 13 plan, the
Department of Education will forego administrative costs under 34 C.F.R. § 30.60 and penalties
assessed under 34 C.F.R. § 30.61.
Best Interpretation of 11 U.S.C. § 523(a)(8)
As the Request for Information notes, many courts have interpreted the undue hardship
standard using a three-factor test known as the Brunner test. This test provides that undue
hardship exists only if—
(1) the debtor cannot maintain, based on current income and expenses, a
“minimal” standard of living for herself and her dependents if forced to repay the loans;
(2) additional circumstances exist indicating that this state of affairs is likely to
persist for a significant portion of the repayment period of the student loans; and
(3) the debtor has made good faith efforts to repay the loans. 21

Id. §§ 685.211(f), 685.220.
Brunner v. New York State Higher Education Services, 831 F.2d 395, 396 (2d Cir. 1987). As the
Request for Information also notes, the Eighth Circuit uses a “totality of the circumstances” test. See Long
20
21
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The second of these factors has often been described as requiring the debtor to establish a
“certainty of hopelessness” regarding payment of the student loan sought to be discharged.22
With this strict judicial case law in place, very few debtors have sought to discharge student loans
in bankruptcy.23
The Commission believes the widely accepted Brunner test can be an appropriate standard
for determining undue hardship, balancing consideration of the debtor’s present ability to pay
student loan indebtedness, the debtor’s future ability to make the loan payments, and the debtor’s
good faith in connection with the loan. However, as pointed out by the Seventh Circuit, the
“glosses” that some decisions have added to the Brunner test do not always track the language of
the statute itself.
The district judge did not doubt that [the debtor] has paid as much as she could
during the 11 years since receiving the educational loans. Instead the judge concluded that
good faith entails commitment to future efforts to repay. Yet, if this is so, no educational
loan ever could be discharged, because it is always possible to pay in the future should
prospects improve. Section 523(a)(8) does not forbid discharge, however; an unpaid
educational loan is not treated the same as a debt incurred through crime or fraud. The
statutory language is that a discharge is possible when payment would cause an “undue
hardship”. It is important not to allow judicial glosses, such as the language in . . . Brunner,
to supersede the statute itself.24

We believe the best interpretation of the Brunner test will hew closely to the statute. In
particular, we believe the Department should adopt the following interpretations:
(a) Courts and the Department should determine the degree of hardship based on
the contractual terms of the loan itself, rather than alternatives offered by the creditor,
such as federal income-based repayment plans.25

v. Educational Credit Mgmt. Corp., 322 F.3d 549 (8th Cir. 2003). The Commission’s recommendations apply
to whichever judicial test is used.
22See, e.g., Educational Credit Mgmt. Corp. v. Frushour (In re Frushour), 433 F.3d 393, 401 (4th Cir.
2005); Olyer v. Educational Credit Mgmt. (In re Olyer), 397 F.3d 382, 386 (6th Cir. 2005).
23 See Jason Iuliano, An Empirical Assessment of Student Loan Discharges and the Undue Hardship
Standard, 86 AM. BANKR. L.J. 495, 499 (2012) (“[B]arely 0.1 percent of student loan debtors in bankruptcy
sought to discharge their educational debts.”).
24 Krieger v. Educational Credit Mgmt. Corp., 713 F.3d 882, 884 (7th Cir. 2013)
25 See In re Engen, 561 B.R. 523, 548 (Bankr. D. Kan. 2016) (pointing out difficulties with these
repayment plans).
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(b) Undue hardship should be found if repayment of the loan according to its
terms would prevent the debtor from paying reasonable living expenses, rather than
requiring living at a poverty level.26
(c) The factual determinations required by Brunner should be subject to the
ordinary evidentiary burden, preponderance of the evidence. The debtor should not be
required to prove that future repayment of the student loan is certain to be hopeless.27
(d) The fact-findings of a bankruptcy court on the Brunner factors should be
recognized as entitled to deference on appeal, and reversible only for clear error.28
Our recommendations for regulatory reforms and the best interpretation of the Brunner
test are presented as complementary parts of a more effective treatment of student loan debt. If
the Department were not to adopt those regulatory reforms, we would advocate that those
reforms – including the adoption of bright-line rules – be incorporated into decisions applying
§ 523(a)(8) case law.

26 See Ivory v. United States (In re Ivory), 269 B.R. 890, 899 (Bankr. N.D. Ala. 2001) (listing items
necessary to maintain a minimal standard of living).
27 See Price v. DeVos (In re Price), 573 B.R. 579, 601 (Bankr. E.D. Pa. 2017) (“[T]he phrase ‘certainty
of hopelessness’ carries a connotation that vastly overstates the debtor's evidentiary burden under §
523(a)(8). . . . It is time to retire its use.”), rev’d on other grounds 2018 WL 558464 (E.D. Pa. 2018).
28 See ECMC v. Acosta-Conniff (In re Acosta-Conniff), 686 F. App'x 647, 649 (11th Cir. 2017) (“A
bankruptcy court's findings as to each of the three prongs of the Brunner test are factual findings that
should be reviewed by the district court for clear error; not under a de novo standard of review.”).
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STATEMENT OF THE AMERICAN BANKRUPTCY INSTITUTE
COMMISSION ON CONSUMER BANKRUPTCY
ON CHAPTER 7 TRUSTEE COMPENSATION, INCLUDING H.R. 3553
THE BANKRUPTCY AND ADMINISTRATIVE IMPROVEMENT ACT
BEFORE THE
SUBCOMMITTEE ON REGULATORY REFORM, COMMERCIAL AND ANTITRUST LAW
HOUSE COMMITTEE ON THE JUDICIARY
SEPTEMBER 26 , 2018
Chairman Marino, Ranking Member Cicilline and members of the Subcommittee, thank
you for the opportunity to appear today. My name is Ariane Holtschlag. I am a partner at the
Law Office of William J. Factor, Ltd. in Chicago. I am admitted to practice in the state and
federal courts ·of Illinois and have practiced consumer bankruptcy law and creditor's rights
litigation for more than 10 years. My law degree is from the University of Iowa College of Law,
and I have an undergraduate degree from Illinois Wesleyan University.
I am testifying as a member of and on behalf of the American Bankruptcy lnstitute's
Commission on Consumer Bankruptcy.
The American Bankruptcy Institute (ABI) is the world's largest association of insolvency
professionals, made up of over 11,000 members in multi-disciplinary roles, including attorneys,
bankers, judges, lenders, professors, turnaround specialists, accountants and others. These
members represent debtor, creditor and other stakeholder interests. Founded in 1982, ABI is
non-profit and non-partisan and organized under Internal Revenue Code section 501{c)(3}. ABI
also plays a leading role in providing congressional leaders and the general public with unbiased
reporting and analysis of bankruptcy regulations, laws and trends. Although ABI is not and
advocacy group, it is often called on to testify before Congress, analyze proposed bills, and
conduct periodic briefings for congressional committees, legislative staff, other government
regulators and the media.
In December 2016 , the ABl's board of directors passed a resolution creating the
Commission on Consumer Bankruptcy and charging the Commission with "researching and
recommending improvements to the consumer bankruptcy system that can be implemented
within its existing structure." The seventeen-person Commission is chaired by retired U.S.
Bankruptcy Judges William Brown and Elizabeth Perris, with more than 50 years of combined
judicial experience. The Commission reporter is Robert Lawless, the Max L. Rowe Professor of
Law and co-director of the Program on Law, Behavior & Social Science at the University of
Illinois College of Law. Commission members serve without compensation. The Commission is
funded by grants from the ABI Anthony H.N. Schnelling Endowment and the Endowment for
Education of the National Conference of Bankruptcy Judges.
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ABI$Commission$
on$Consumer$Bankruptcy

Biggest'question'often'asked:
Why'bother?
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answers

The$consumer$
bankruptcy$system$
can$help$individuals$
and$the$economy.$
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The$consumer$
bankruptcy$system$is$
not$working$as$well$
as$it$should$be.$

Just%a%few%of%the%issues:
• Student%loans
• Trustee%fees
• Attorney%compensation
• Prepetition%credit%counseling
• Means%testing%effectiveness
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The$Commission$on$
Consumer$Bankruptcy
has$been$created$to$
suggest$workable
improvements$under$
current$Code$structure

How$to$get$workable$improvements:
• Bring$together$open$minded,$
exceptional$commissioners$and$
committee$members,$experienced$
in$all$areas$affected$by$consumer$
bankruptcy$
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Committee'on'Chapter'7

Chapter 4
27 of 36

How$to$get$workable$improvements:
• Bring$together$open$minded,$
exceptional$commissioners,$
experienced$in$all$areas$affected$by$
consumer$bankruptcy
• Focused$on$discrete$solutions$across$
all$areas$of$bankruptcy$practice$

Chapter 4
28 of 36

ABI’s&website&does&a&great&
job&of&explaining&the&
Commission’s&work.
See&ABI&website,&www.abi.org,&
under&Member&Resources&and&
Consumer&Commission&tabs
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The$ABI$Commission$on$Consumer$Bankruptcy$
is$charged$with$researching$and$recommend9
ing improvements$to$the$consumer$bankruptcy$
system$that$can$be$implemented$within$its$
existing$structure.$These$changes$might$include$
amendments$to$the$Bankruptcy$Code,$changes$
to$the$Federal$Rules$of$Bankruptcy$Procedure,$
administrative$rules$or$actions,$
recommendations$on$proper$interpretations$of$
existing$law$and$other$best$practices$that$
judges,$trustees$and$lawyers$can$implement.
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The$ABI$Commission$on$Consumer$Bankruptcy$
is$charged$with$researching$and$recommend9
ing$improvements$to$the$consumer$bankruptcy$
system$that$can$be$implemented$within$its$
existing$structure.$These$changes$might$include$
amendments$to$the$Bankruptcy$Code,$changes$
to$the$Federal$Rules$of$Bankruptcy$Procedure,$
administrative$rules$or$actions,$
recommendations$on$proper$interpretations$of$
existing$law$and$other$best$practices$that$
judges,$trustees$and$lawyers$can$implement.

1.
2.
3.
4.
5.
6.
7.

LIST%OF%TOPICS%FOR
ABI’S%COMMISSION%ON%CONSUMER%BANKRUPTCY%
Committee'on'Case'Administration'&'the'Estate'
Student)loans)
Roles)and)responsibilities)of)attorneys)
Roles)and)responsibilities)of)U.S.)Trustee/Bankruptcy)
Administrator)
Systems)issues)
Notice)and)service)issues)
Prepetition)repossession)
Exemptions)
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2.
3.
4.
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6.
7.

LIST%OF%TOPICS%FOR
ABI’S%COMMISSION%ON%CONSUMER%BANKRUPTCY%
Committee'on'Chapter'7''
Prepetition+credit+counseling+and+postpetition+
financial+management+course+
Chapter+7+trustees+[compensation;+hiring+counsel]
Dischargeability+and+discharge+issues+[523(a)(1)]
Means+test+
Property+of+the+estate+
Surrender+
Redemption+
Reaffirmation+

LIST%OF%TOPICS%FOR
ABI’S%COMMISSION%ON%CONSUMER%BANKRUPTCY%
Committee'on'Chapter'13'
Chapter*13*eligibility*[debt*limits]
FRBP*3002.1*issues*
Homeowner*issues*[underwater*mortgages]
Chapter*13*plans*[conduit*vs.*direct*pay]
Credit*reporting*and*bankruptcy*
Local*legal*culture*and*chapter*13*[chapter*choice]
Section*1306,*scope*of*estate*property*in*unclosed*
cases*
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Yes,%the%suggestions%can
become%effective,%not%
necessarily%requiring%
congressional%action.%

Public'recommendations'to'date:
In'February,'the'Department'of'Education'
issued'a'Request'for'Information'about'what'
considerations'should'determine'whether'the'
government'agrees'that'a'student'loan'should'
be'discharged'in'bankruptcy.
The'Commission'has'responded,'and'the'
letter'to'the'Department'is'in'printed'
materials.
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The$House$Subcommittee$on$Regulatory$
Reform,$Commercial,$and$Antitrust$Law$has$
conducted$a$hearing$on$a$bill$to$increase$
Chapter$7$trustee$compensation.$$The$
Commission$supported$increases$in$trustee$
fees$and$breakpoints$for$compensation$in$
asset$cases.$
One$of$the$Commissioners$attended$as$a$
witness,$with$the$Commission’s$statement$a$
part$of$written$materials.
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COMMENTS(AND(FINAL(REPORT
The$Commission$has$held$its$final$public$meeting,$
concluded$its$private$meetings$other$than$ongoing$
telephonic$conferences,$and$its$reporter,$Professor$
Robert$Lawless,$is$working$on$a$report$of$all$of$the$
Commission’s$recommendations.
The$final$report$$of$the$Commission$is$currently$
scheduled$to$be$presented$in$April,$2019.
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INTRODUCTION & SCOPE
In modern bankruptcy practice, the § 363 asset sale has become the driving force behind
the resolution of most Chapter 11 cases. Debtors, and often creditors as well, prefer the § 363 sale
as it provides a means to dispose of some or all of the bankruptcy estate’s assets in an expeditious
and cost-effective manner. It is a welcomed alternative for many debtors who lack the resources
and support from their creditors to negotiate and confirm a reorganization plan. Consequently, the
§ 363 sale has become a key tool for the modern bankruptcy practitioner. Despite their popularity,
however, new issues and challenges often arise in § 363 sales, and fundamental procedural
missteps are made in the haste to complete a deal. These materials will focus on the somewhat
mundane but critical notice aspect of § 363 sales and successor liability issues and then move into
non-bankruptcy approvals required for certain types of § 363 sales, followed by a discussion of
how the Supreme Court’s decision in Jevic has impacted the ability of various bankruptcy
constituents to cut deals and creatively resolve § 363 sale objections.
I.
A.

THE SCOPE OF “FREE AND CLEAR” UNDER § 363

Getting Back to Basics
Free and clear sales under § 363(f) 1 have become so routine and form-driven in Chapter

11, whether as day-to-day motions for one-off transactions or as pre-packaged enterprise
transactions on the petition date, that it is easy for practitioners to take basic due process and
attendant noticing issues for granted. However, because a § 363 sale should only be binding to
the extent of due process, attorneys on every side of a sale transaction should treat the § 363
requirements with the same care and deliberation that a real estate attorney should treat a closing.
Thus, in this section, we will, rather than troll for new developments in § 363, “get back to basics.”

1

11 U.S.C. § 363 (West, 2010).
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We’ll start with the due process fundamentals that apply to all bankruptcy matters and, with those
fundamentals as a backdrop, walk step-by-step through the § 363 requirements.
B.

§ 363’s Noticing and Other Procedural Requirements
1.

Constitutional due process fundamentals in bankruptcy cases

Due process fundamentals for bankruptcy must begin and end with Mullane v. Cent.
Hanover Bank & Tr. Co., 2 the leading due process case for bankruptcy proceedings. In Mullane,
the Supreme Court explained that “[a]n elementary and fundamental requirement of due process
in any proceeding which is to be accorded finality is notice reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.” 3 The Supreme Court continues: “The notice must be of
such nature as reasonably to convey the required information . . . and it must afford a reasonable
time for those interested to make their appearance . . .” 4 Critically, due, process which is a mere
gesture is not due process. “The means employed must be such as one desirous of actually
informing the absentee might reasonably adopt to accomplish it.” 5
2.

The statutory requirements for bankruptcy sales under § 363

Section 363(b)(1) is the statutory starting point for navigating § 363’s notice and other
procedural requirements. It provides that the debtor or trustee, “after notice and a hearing, may
use, sell, or lease, other than in the ordinary course of business, property of the estate . . .” 6 Notably,
then, all § 363 sales that are not in the ordinary course are subject to the “after notice and a hearing”
requirement. Under § 102(1), “after notice and a hearing” does not require a hearing per se. Rather,
339 U.S. 306 (1950).
Id. at 314.
4
Id. (internal citations omitted).
5
Id. at 315; see also Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 25 (1978) (notice is “adequate” if it
informs “recipient of the impending loss”; is “given in time to afford the recipient an opportunity to defend”; and is
“expressed in terms [a] layman can understand”).
6
11 U.S.C. § 363(b)(1) (West, 2010).
2
3
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it means after notice and after “opportunity for a hearing,” each of which must be “appropriate in
the particular circumstances,” but it also “authorizes an act without an actual hearing if such notice
is given properly and if” a “hearing is not requested timely by a party in interest” or if “there is
insufficient time for a hearing to be commenced before such act must be done, and the court
authorizes such act.” 7
Section 363(f) prescribes the additional requirements applicable to free and clear sales. It
provides that a sale of property under § 363(b) can be made “free and clear of any interest in such
property of an entity other than the estate, only if” one or more of five conditions are satisfied. 8
That is, if (1) “applicable nonbankruptcy law permits sale of such property free and clear of such
interest”; (2) “such entity consents”; (3) “such interest is a lien and the price at which such property
is to be sold is greater than the aggregate value of all liens on such property”; (4) “such interest is
in bona fide dispute”; or (5) “such entity could be compelled, in a legal or equitable proceeding,
to accept a money satisfaction of such interest.” 9 By definition then, one of the most common
conditions for granting free and clear relief—the failure of a party to object after notice—first
requires sufficient notice to that party.
3.

The Bankruptcy Rule requirements for bankruptcy sales

On the one hand, it is well-settled and often pointed out by those defending notice
challenges that a failure to comply with a procedural requirement is not, without more, a per se
denial of constitutional due process. 10 On the other hand, “[w]here the Bankruptcy Code and

11 U.S.C. § 102(1) (West, 1986). Although it is rarely done in Chapter 11, especially for significant assets, and
might be prohibited by local Rules or rejected by purchasers, lenders, title companies, closing attorneys, and the
like, a sale that is not in the ordinary course does not necessarily require a motion, hearing, or court order. Rather, as
long as it’s not a free and clear sale under § 363(f), a Rule-compliant sale notice for which there is no timely
objection or hearing request can be sufficient for there to be sale authorization without court involvement.
8
11 U.S.C. § 363(f).
9
Id.
10
See generally United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260 (2010).
7

36939823v1

Chapter 5
7 of 40

Bankruptcy Rules specify the notice required prior to entry of an order, due process generally
entitles a party to receive the notice specified before an order binding the party will be afforded
preclusive effect.” 11 Similarly, a “creditor has a right to assume that proper and adequate notice
will be provided before his claims are forever barred.” 12 After all, the requirements are more than
mere technicalities because the “statutory notice requirement shapes the contours of [the]
constitutional due process analysis.” 13 The requirements do so by informing the “reasonable
expectations of creditors.” 14
Thus, in addition to the § 363 Code provisions, the Bankruptcy Rules, binding Local Rules,
and perhaps even Local Rules from other jurisdictions inform a Mullaney-related § 363 analysis
in a given case by articulating the minimum requirements for establishing due process. It is useful
to split the requirements into three parts: (1) the materials to be served; (2) those who are entitled
to receive the materials; and (3) the required form and timing of service.
a. Required Pleadings and Other Sale Materials
In terms of which materials must be served, the possibilities are a notice and a motion. All
§ 363 sales that are not in the ordinary course, regardless of whether they are also intended as free
and clear sales, require a sale notice. 15 At a minimum, the notice of sale must “include the time
and place of any public sale, the terms and conditions of any private sale and the time fixed for
filing objections,” as well as a general description of the property. 16 Notably, the notice, itself, is

11
Baldwin v. Credit Based Asset Servicing & Securitization, 516 F.3d 734, 737 (8th Cir. 2008) (internal quotations
and citations omitted).
12
Arch Wireless, Inc. v. Nationwide Paging, Inc. (In re Arch Wireless, Inc.), 534 F.3d 76, 83 (1st Cir. 2008)
(citations and quotations omitted).
13
In re Arch Wireless, Inc., 534 F.3d at 84–85 (citing City of New York v. New York, N. H. & H. R. Co., 344 U.S.
293, 297 (1953)) (internal quotations omitted).
14
Id. at 85.
15
FED. R. BANKR. P. 2002(c)(1); 6004(a).
16
FED. R. BANKR. P. 2002(c)(1).
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sufficient without a motion. And there is no requirement that the notice of sale state a reason for
or justify the sale.
Given the extraordinary nature of the relief, the requirements for free and clear sales under
§ 363(f) are more demanding. Rule 6004(c) requires a sale motion, “made in accordance with
Rule 9014,” for “authority to sell property free and clear of liens or other interests.” 17 Thus, §
363(f) sales require a notice of sale and a motion.
b. Required Notice Recipients
In terms of those who are entitled to service of pleadings and other documents, the
requirements depend on a creditor or party-in-interest’s status with respect to the sale. First,
regardless of whether the sale is a free and clear sale, the following parties are entitled to the sale
notice for a proposed sale that is not in the ordinary course:
1.
2.
3.
4.
5.

Debtor; trustee; and all creditors and indenture trustees. 18
All “parties in interest.” 19
All committees or their authorized agents. 20
United States Trustee. 21
All parties who have “liens or other interests in the property.” 22

Second, if the sale is intended as a free and clear sale under § 363(f), then all parties who
have “liens or other interests in the property” are entitled to receive a copy of the sale motion in

17
FED. R. BANKR. P. 6004(c); see also 113 Unaatuq, LLC v. Green (In re Catholic Bishop of N. Alaska), 509 B.R.
229, 241–42 (Bankr. D. Alaska 2014) (“Undoubtedly, parties holding known liens or asserting known interests in
property to be sold are entitled to actual notice of a debtor’s intent to sell such property free and clear of those
interests.”); In re Reinert, 467 B.R. 830, 831 (Bankr. W.D. Pa. 2012) (§ 363(f) sale motions are “contested matters
and must be served upon all lienholders and third parties in interest” and “third parties who maintain an interest in the
property to be sold pursuant to § 363(f) must be given ‘fair notice’ and an opportunity to be heard”) (internal citation
omitted).
18
FED. R. BANKR. P. 2002(a).
19
Id. Rule 2002(a) is titled “Twenty-One Day Notices to Parties In Interest,” such that it, arguably, applies to all
parties in interest as opposed to only the debtor, the trustee, and all creditors and indenture trustees.
20
FED. R. BANKR. P. 2002(i).
21
FED. R. BANKR. P. 2002(k).
22
FED. R. BANKR. P. 6004(c). These materials assume that the subject sale is a free and clear sale that is not in the
ordinary course. Thus, the parties to be noticed under Rule 2002 include the lien and interest holders under Rule
6004(c).

36939823v1

Chapter 5
9 of 40

addition to the sale notice. 23 The only parties who must receive a copy of the sale motion are those
parties with liens or other interests in the property. Notably, the “Code consigns to the proponents,
rather than to the bankruptcy court, the preliminary determination [of] whether a proposed
disposition of estate assets adversely affects ‘parties in interest.’” 24
Identifying the first category of required respondents—parties with “liens”—should be
pretty straightforward, as such lienholders should all appear as a matter of public record or
otherwise be well-known to the movant (i.e., mortgage and security deed holders; taxing
authorities with recorded liens or tax claims for which the property can be liable; creditors with
filed UCCs; judgment creditors; etc.). Those parties are respondents who are not only entitled to
the sale notice, but who are also entitled to receive a copy by mail of the entire sale motion. 25
The second category of required respondents—parties with “other interests”—is less
straightforward. For reasons discussed more fully below, the holder of an interest might not have
a recorded lien against the property but still be entitled to as much notice as traditional secured
creditors are entitled to. That becomes particularly important in free and clear sales that purport to
extinguish successor liability on the part of the purchaser. For example, if the debtor seeks to sell
the property free and clear of successor liability claims of employees under the Family Medical
Leave Act, then is the debtor required to serve the sale motion, in addition to the sale notice, on
all of the debtor’s employees in compliance with Rule 9014? Under a literal reading of the Rules,
the answer appears to be “yes.” The scope of the term “interests” and successor liability issues are
discussed more fully below.
c. Methods and timing of bankruptcy sale notices and motions

FED. R. BANKR. P. 6004(c).
In re Savage Indus., Inc., 43 F.3d 714, 721 (1st Cir. 1994) (emphasis added).
25
Unless it is impractical or otherwise impossible, such parties should be named as respondents in the caption and,
certainly, should be identified in the body of the motion along with a description of the liens.
23
24
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In terms of the method and timing of notice, the requirements differ for the sale notice and
the sale motion. For the sale notice, the notice recipients must receive the sale notice by “21 days’
notice by mail.” 26 Addresses for the sale notice are determined by Rule 2002(g), which requires
that trustees, creditors, equity security holders, and other parties-in-interest have their notices
addressed to the notice address in their proofs of claim or interest, if any, or if there is no claim or
interest filing, the address listed in the list of creditors or schedule of liabilities, whichever is filed
later, and the list of equity security holders, respectively. 27 Presumably, the address for committees
and the United States Trustee are well known. Parties with liens or other interests in the property
would be addressed per Rule 9014.
For the sale motion—if it’s a free and clear sale—the motion must be “made in accordance
with Rule 9014” and “served on the parties who have liens or other interests in the property to be
sold.” 28 In turn, Rule 9014(b) requires that a motion “be served in the manner provided for service
of a summons and a complaint by Rule 7004 and within the time determined under Rule
9006(d).” 29 The specifics of those requirements are beyond the scope of these materials except for
the reminders that (1) notices to individuals must be addressed to the individual’s home, place of
abode, or regular business address (as opposed to a P.O. Box) and (2) notices to corporate entities
must include the name of the entity and the name of the corporate officer or agent. Of course, the

26
FED. R. BANKR. P. 2002(a). Under Rule 2002(l), notice by publication is permitted if the court orders that “notice
by mail is impracticable or that it is desirable to supplement the notice [with notice by publication].” F.R.B.P. 2002(l).
However, unless the court orders otherwise, perhaps under Rules 2002(m) or 9007, any order permitting publication
notice would not excuse the service requirements for the sale motion (i.e., notice by publication would not be a
substitute for the contested matter service requirements of Rule 6004(c)).
27
FED. R. BANKR. P. 2002(a).
28
FED. R. BANKR. P. 6004(c).
29
FED. R. BANKR. P. 9014(b).
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best resource for service issues in contested matters is Judge Massey’s 2014 primer titled “Service
of Pleadings in Contested Matters.” 30
d. Georgia’s Local Rules for bankruptcy sales
Georgia’s districts, especially the Middle District, have supplemented the Bankruptcy
Rules for § 363 sales via Local Rules and General Orders. Although there is no substitute for
studying the Local Rules and General Orders, the following is a per District summary:
i.

Middle District of Georgia

The Middle District has adopted a number of Local Rules 31 that specifically impact § 363
sales. 32 First, the sale notice “shall, in addition to the requirements of FRBP 2002(c)(1) and LBR
9004-1, contain the name and address of the proposed buyer, if known,” and a description of the
estimated sale costs (e.g., commissions, auction fees, recordation fees, etc.). 33 Second, LBR 60041(d) requires that any sale motion involving property that is subject to one or more claims of
security interests “set forth the identity of the creditor, a description of the property that is subject
to such claim, and the amount of such claim.” 34 Finally, the Clerk’s Instructions provide that all
sale motions filed in a Chapter 11 case, regardless of whether they request free and clear relief,
require a hearing, such that they are not heard on a “negative notice” basis. Thus, in addition to
needing the sale-specific contents discussed in these materials, the notice of hearing must include

James E. Massey, Judge, Service of Pleadings in Contested Matters, NORTHERN DISTRICT OF GA. U.S. BANKR.
CT. (Apr. 17, 2014), http://www.ganb.uscourts.gov/sites/default/files/JEM%20service%20of%20pleadings.pdf.
31
See Local Rules and Clerk’s Instructions, Middle DISTRICT OF GA. U.S. BANKR. CT.,
http://www.gamb.uscourts.gov/USCourts/local-rules-and-clerks-instructions (last visited Nov. 5, 2018).
32
It is still critical for the movant’s attorney to understand the other Local Rules, including LBR 2002-1, LBR 90071, etc. regarding general noticing requirements for the Middle District.
33
Local Bankr. R. 6004-1(b). As a general matter, LBR 9004-1 requires that the notice of hearing caption track the
motion caption (i.e., if the motion specifically names the respondents, as it should, then so should the notice
caption).
34
Local Bankr. R. 6004-1(d).
30
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the mandatory language that is prescribed by LBR 9004-1(c)(6). To be sure, the notice of hearing
usually serves as the Rule 2002(c)(1) sale notice.
ii.

Northern District of Georgia

Presently, it does not appear that the Northern District had any Local Rules or General
Orders 35 specifically applicable to § 363 sales. However, the Court recently issued General Order
No. 24-2018 dealing with noticing procedures that “can be utilized by counsel” for certain
categories of relief, including all sale motions filed pursuant to Rule 6004 other than “motions
concerning substantially all of the assets in a Chapter 11 or 12 case.” 36 Order at 1, (A)(1). Thus,
unless a movant is proposing the sale of substantially all of the debtor’s assets in a Chapter 11 or
Chapter 12 case, counsel may employ the streamlined notice procedures:
•

Requests for relief that fall outside of the procedures cannot be combined with
requests for relief that qualify for the procedures.

•

Notices must be in the form prescribed on Exhibit A of the Order.

•

Unless the Rules or Local Rules provide otherwise, the response or objection period
must be at least 21 days from the date of service of the notice.

•

Notice of the date, time, and place of hearing must follow Chambers’ procedures.

•

The Court still retains the discretion to hear the matter, with or without an objection.

•

Attendance at the hearing by counsel is mandatory unless an order granting the
motion has been entered at least one business day prior to the hearing on the motion.

•

Proposed orders must contain certain mandatory language per the General Order.

35
See Local Rules and General Orders, NORTHERN DISTRICT OF GA. U.S. BANKR. CT.
http://www.ganb.uscourts.gov/local-rules-and-orders (last visited Nov. 5, 2018).
36
General Order No. 24-2018, NORTHERN DISTRICT OF GA. U.S. BANKR. CT. (Oct. 31, 2018)
http://www.ganb.uscourts.gov/sites/default/files/general-ordes/general_order_no_24_2018.pdf.
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iii.

Southern District

These authors are unaware of any specific Local Rules 37 or General Orders 38 in the
Southern District that specifically pertain to § 363 sales. It does not appear that § 363 motions are
included in the forms of relief that qualify for negative notice procedures.
C.

Successor Liability Issues in § 363 Sales
Fundamentally, a debtor may sell property outside of the ordinary course “free and clear

of any interest in such property of an entity other than the estate” if the debtor satisfies at least one
of five statutory conditions. 39 Similarly, Rule 6004(c) speaks of selling property “free and clear of
liens or other interests.” 40 On the one hand, “liens” is understood well enough as referring to in
rem interests of secured creditors, often as a matter of public record, that attach to the proceeds of
the creditor’s collateral (mortgages, UCC filings, judgments, claims of taxing authorities, etc.). On
the other hand, there are probably over a thousand pages of cases and secondary materials wherein
judges and practitioners struggle to define “interests,” an undefined term in the Code. Inevitably,
the “interests” debate centers on successor liability and unsecured creditors.
1.

The ongoing debate about “interests” and successor liability in bankruptcy sales

Although there are no binding Eleventh Circuit cases addressing successor liability under
§ 363(f) or defining the scope of “interests,” three Circuits lead the way, with the Fourth Circuit
in In re Leckie Smokeless Coal Co., 41 the Third Circuit in In re Trans World Airlines, Inc., 42 and
the Second Circuit in In Matter of Motors Liquidation Co. 43 To be sure, neither the Eleventh

37
See Local Rules, SOUTHERN DISTRICT OF GA. U.S. BANKR. CT., http://www.gasb.uscourts.gov/local-rules (last
visited Nov. 5, 2018).
38
See General Orders, SOUTHERN DISTRICT OF GA. U.S. BANKR. CT., http://www.gasb.uscourts.gov/general-orders
(last visited Nov. 5, 2018).
39
11 U.S.C. § 363(f) (West, 2010); see also § I, supra.
40
FED. R. BANKR. P. 6004(c).
41
99 F.3d 573 (4th Cir. 1996).
42
322 F.3d 283 (3d Cir. 2003).
43
829 F.3d 135 (2d Cir. 2016).
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Circuit nor any court in the Eleventh Circuit has addressed those cases in the bankruptcy context.
Whereas the Fourth and Third Circuits adopt, like the majority of lower courts, the more expansive
view of “interests,” the Second Circuit appears to adopt a narrower view or, at least, a view that is
not as quick to include successor liability within the scope of the free and clear relief under §
363(f). Too much has already been written about Leckie, TWA, and even GM to justify an extensive
discussion about them here. However, a summary of those cases is useful before turning to the
procedural and due process issues and best practices for successor liability in § 363 sales.
a. Fourth Circuit
Leckie remains the inspiration for the expansive view. In that case, the Fourth Circuit
determined that the bankruptcy court could, under § 363(f), extinguish all successor liability claims
against the purchaser for amounts owing by the debtors under the Coal Act because debtors’
ongoing payment obligations under the Act were “interests” under § 363(f). 44 Initially, the court
pointed out that it had held previously that “courts have recognized that general, unsecured claims
do not constitute ‘interests’ within the meaning of § 363(f).” 45 However, it held that “Congress did
not expressly indicate that . . . it intended to limit” § 363(f) “to in rem interests, strictly defined,
and we decline to adopt such a restricted reading of the statute here.” 46
Thus, although the court acknowledged that the boundaries of “interests” must be decided
on a case-by-case basis, it reasoned that, because there is a “relationship between (1) [the
creditors’] rights to demand premium payments from [debtors] and (2) the use to which [debtors]
put their assets,” those creditors have “interests” in the assets under § 363(f). 47 The court’s
rationale is instructive:

Leckie, 99 F.3d at 581-82.
Id. at 581 (internal citations and quotations omitted).
46
Id. at 582.
47
Id. at 582.
44
45
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[W]e hold that the Fund’s and Plan’s rights to collect premium payments from
[debtors] constitute interests in the assets that [debtors] now wish to sell, or have
sold already. Those rights are grounded, at least in part, in the fact that those very
assets have been employed for coal-mining purposes: if [debtors] had never elected
to put their assets to use in the coal-mining industry, and had taken up business in
an altogether different area, the Plan and Fund would have no right to seek premium
payments from them. Because there is therefore a relationship between (1) the
Fund’s and Plan’s rights to demand premium payments from Appellees and (2) the
use to which [debtors] put their assets, we find that the Fund and Plan have interests
in those assets within the meaning of section 363(f). 48
b. Third Circuit
In TWA, the Third Circuit, relying on Leckie, made a similar ruling regarding debtor
TWA’s ongoing settlement payment obligations to flight attendants under a Travel Voucher
Program and an EEOC employment discrimination dispute. 49 Specifically, it held that, although
TWA’s payment obligations were not liens against TWA’s assets in an in rem sense, they were
“interests” under § 363(f) “in the sense that they arise from the property being sold.” 50 Like the
connection in Leckie, explained the Court, “it was the assets of the debtor which gave rise to the
claims.” 51 Specifically:
Had TWA not invested in airline assets, which required the employment of the
EEOC claimants, those successor liability claims would not have arisen.
Furthermore, TWA’s investment in commercial aviation is inextricably linked to
its employment of the Knox-Schillinger claimants as flight attendants, and its
ability to distribute travel vouchers as part of the settlement agreement. 52
Additionally, the Court pointed out that limiting “interests” to liens is inconsistent with the
language of § 363(f) because one of the five conditions is worded as “such interest is a lien and
the price at which such property is to be sold is greater than the aggregate value of all liens on such

Id. at 582.
In re Trans World Airlines, Inc., 322 F.3d 283, 293 (3d Cir. 2003).
50
Id. at 291.
51
Id. at 289-90.
52
Id. at 290.
48
49
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property” (i.e., that language contemplates that, while a lien is always an interest, an interest is not
always just a lien). 53 Finally, the Court relied on an oft-cited policy argument:
We recognize that the claims of the EEOC and the Knox-Schillinger class of
plaintiffs are based on congressional enactments addressing employment
discrimination and are, therefore, not to be extinguished absent a compelling
justification. At the same time, in the context of a bankruptcy, these claims are, by
their nature, general unsecured claims and, as such, are accorded low priority. To
allow the claimants to assert successor liability claims against American while
limiting other creditors’ recourse to the proceeds of the asset sale would be
inconsistent with the Bankruptcy Code’s priority scheme . . .Given the strong
likelihood of a liquidation absent the asset sale to American, a fact which appellants
do not dispute, we agree with the Bankruptcy Court that a sale of the assets of TWA
at the expense of preserving successor liability claims was necessary in order to
preserve some 20,000 jobs, including those of Knox-Schillinger and the EEOC
claimants still employed by TWA, and to provide funding for employee-related
liabilities,
including
retirement
benefits. 54
Thus, under § 363(f), the bankruptcy court could order the sale of TWA’s assets to American
Airlines, free and clear of those payment obligations, such that the EEOC and other claimants
couldn’t seek to hold American Airlines liable for the payment obligations.
c. Second Circuit
In the GM case, the Second Circuit determined the scope of a § 363(f) sale order to
determine whether certain “ignition switch” defect claims could be raised against “New GM,” the
successor to “Old GM.” 55 The GM sale order purported to transfer Old GM’s assets to New GM,
free and clear of claims and interests, including “rights or claims . . . based on any successor or
transferee liability.’” 56 Although the Court noted that § 363(f) permits a debtor to sell its property
“free and clear of any interest in such property,” it also noted that the Bankruptcy Code does not
define the scope of “interest.” 57 It also acknowledged how some courts define “interest” to include

Id.
Id. at 292-93.
55
In Matter of Motors Liquidation Co., 829 F.3d 135, 143 (2d Cir. 2016).
56
Id.
57
Id. at 154.
53
54
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both in rem and in personam obligations that “may flow from [the debtor’s] ownership of
property.” 58
Ultimately, the Court held that “successor liability claims can be ‘interests’ when they flow
from a debtor’s ownership of transferred assets.” 59 However, it imposed a critical requirement for
purposes of scope: “But successor liability claims must also still qualify as ‘claims’ under Chapter
11.” 60 The Court reasoned that the “bankruptcy court’s power to bar ‘claims’ in a quick § 363 sale
is plainly no broader than its power in a traditional Chapter 11 reorganization.” 61
Emphasizing the definition of “claim” under § 101(5), the Second Circuit announced a test
for determining whether a § 363(f) sale order may bar successor liability claims:
To summarize, a bankruptcy court may approve a § 363 sale “free and clear” of
successor liability claims if those claims flow from the debtor’s ownership of the
sold assets. Such a claim must arise from a (1) right to payment (2) that arose before
the filing of the petition or resulted from pre-petition conduct fairly giving rise to
the claim. Further, there must be some contact or relationship between the debtor
and the claimant such that the claimant is identifiable. 62
2.

Selected procedural issues successor liability under § 363

At least three Circuit courts have determined that, under certain conditions, a debtor can,
pursuant to § 363(f), sell property of the estate free and clear of successor liability claims. Whether
those courts, and other lower courts adopting the “broad” interpretation of “interests,” are correct
is beyond the scope of this article. 63 Instead, we’ll assume that they are correct—and that Georgia
Id. at 155 (citing, e.g., Leckie, 99 F.3d at 581-82 and TWA, 322 F.3d at 288).
Id. (citations omitted).
60
Id. at 155 (emphasis added).
61
Id. at 155-56.
62
Id. at 156 (relying on In re Chateaugay Corp., 944 F.2d 997, 1005 (2d Cir. 1991)).
63
But see, e.g., Chelsea Donenfeld, Successor Liability in the Bankruptcy Context: The Problem or the Solution?, 39
CARDOZO L. REV. 719 (Dec. 2017); Alec P. Ostrow, Due Process and the Denial of the Opportunity to Negotiate:
the Innovation of the Second Circuit’s GM Ignition Switch Case, 2017 ANN. SURV. OF BANKR. LAW 7 (Sep. 2017);
Nicole L. Jones, A Catastrophic Collision: Due Process and Section 363 Free and Clear Asset Sales Meet Head-On
in the GM Bankruptcy, 26 No. 3 J. BANKR. L. & PRAC. NL ART. 1 (Jun. 2017); Brad Warner, Reconciling
Bankruptcy Law and Corporate Law Principles: Imposing Successor Liability on GM and Similar "Sleight-ofHand" 363 Sales, 32 EMORY BANKR. DEV. J. 537 (2016); Eamonn O’Hagan, Can Existing Tort Claimants’
Successor Liability Claims Get Completely 363(f)’d in Chapter 11?, 23 No. 3 J. BANKR. L. & PRAC. NL ART. 3 (Jun.
58
59
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bankruptcy judges would rule similarly—and focus instead on three related procedural issues: (1)
who is entitled to notice of proposed sales seeking to extinguish successor liability; (2) must the
sale pleadings notify recipients of successor-related relief and, if not, should they do so under due
process best practices; and (3) must or should judges take evidence on successor liability issues
when a sale motion seeks successor liability findings?
a. Required notice recipients
On the issue of notice recipients, we addressed the general requirements above. That is, for
free and clear sales, Rule 6004(c) requires that parties who have “interests in the property” receive
the sale motion in addition to the sale notice under Rule 2002(a). 64 In turn, courts addressing
successor liability in § 363(f) sales, including the Second, Third, and Fourth Circuits, determine
whether they can extinguish successor claims under § 363(f) by determining whether parties with
successor claims have “interests” in the property. They may or may not. Regardless, they are
entitled to due process before that determination is made. Thus, all parties with successor liability
claims—particularly those known to the debtor after reasonable inquiry—are entitled under Rule
6004(c) to receive by mail the sale notice and the sale motion, all in accordance with the service
requirements for Rule 9014 contested matters.
The onus is on the debtor and its attorneys to identify the successor liability claimants if
they are seeking to extinguish successor liability. 65 It is also in the best interests of the purchaser
and its attorneys to make sure that the movant has satisfied the § 363 requirements and otherwise

2014); John A. Nasr, Selling Assets Free and Clear of an Interest in Property Under S 363(f): An Examination of the
TWA and Chrysler Bankruptcies and Successor Liability Issues, 11 DEPAUL BUS. & COM. L.J. 237 (Winter 2013);
George W. Kuney, Section 363 Sales and Successor Liability, 2013 ANN. SURV. OF BANKR. LAW 10 (Sep. 2013);
Rachel P. Corcoran, Why Successor Liability Claims Are Not “Interests in Property” Under Section 363(f), 18 AM.
BANKR. INST. L. REV. 697 (Winter 2010).
64
FED. R. BANKR. P. 6004(c).
65
See In re Savage Indus., Inc., 43 F.3d 714, 721 (1st Cir. 1994) (“Code consigns to the proponents, rather than to
the bankruptcy court, the preliminary determination [of] whether a proposed disposition of estate assets adversely
affects ‘parties in interest’”).
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provided as much due process as possible. After all, the purchaser is the primary beneficiary of
having successor liability extinguished. Thus, the proper recipients of the sale motion will
depend on the facts and circumstances of each case. However, the purported scope of any given
sale order is a good place to start for identifying potentially required notice recipients.
Take for example the May 9, 2018 Sale Order 66 in the In re: The Weinstein Company
Holdings, LLC, et al. Chapter 11 cases dealing with the Hollywood film studio co-founded by
Harvey Weinstein (against whom dozens of women came forward in late 2017 with accusations
of sexual misconduct). With or without the interesting intersection of the accusations with the
bankruptcy case, 67 the Order is a 48-page textbook “big case” sale order that has, no doubt, evolved
over time as practitioners attempted to resolve § 363 issues. The Sale Order is not only peppered
with repeated references to free and clear relief from successor liability, but it also contains a
standalone, dedicated section titled “No Successor or Transferee Liability” covering four pages,
six paragraphs, and eighty-one lines of text. 68
Arguably, the “no successor” language provides an initial list of those successor liability
claimants who are entitled to Rule 9014-type notice of the sale motion, itself, and to due process.
To start, those claimants include employees, federal and state taxing authorities, and federal and
state agencies dealing with employment issues because the Order provides that the purchaser is
not a “successor” with respect to any federal or state tax, compensation, or unemployment law. In
other words, the Order contemplates that successor liability claims related to taxes and

66
Order (I) Authorizing The Sale of All or Substantially All of the Debtors’ Assets Free and Clear of All Liens,
Claims, Interests, Encumbrances and Other Interests, (II) Authorizing the Assumption and Assignment of Certain
Executory Contracts and Unexpired Leases in Connection Therewith, and (III) Granting Related Relief, In re The
Weinstein Company Holdings LLC, et al., (No. 18-10601-MFW) (filed May 09, 2018),
https://document.epiq11.com/document/getdocumenstbydocket/?docketId=687184&projectCode=TWC&
docketNumber=846&source=DM (hereinafter the “Order”).
67
(which these authors hope to be able to discuss during the accompanying presentation)
68
Order at 29.
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employment (held by employees and governmental entities) will be extinguished via that sale, such
that those claimants’ have potential “interests” under § 363(f). Similarly, it provides that all
successor liability claims under ERISA, COBRA, the WARN Act, the NLRA, and CERCLA will
also be extinguished. Because many of those federal statutes provider for successor liability and
give the beneficiaries of those statutes (e.g., pensioners, employees, insureds, etc.) and those
charged with enforcement (e.g., the IRS, Department of Labor, PBGC, etc.) standing to sue
successors, it would appear that all of such beneficiaries and all such entities charged with
enforcement are also entitled to Rule 9014 notice. 69
At bottom, the debtor’s duty to inquire about parties—particularly unsecured parties—with
“liens or other interests” that are to be extinguished or impacted by the sale increases and becomes
more burdensome in a manner commensurate with a proposed sale order’s scope. And if Rule
6004(c) is read literally and conservatively, so do the noticing and servicing burdens. Indeed, the
Weinstein Sale Order’s definition of “Claims” is 34 lines and 470 words long!
b. Suggested additional notice contents for successor liability provisions
On the issue of notice of successor liability provisions, there is no Code section or Rule
that explicitly requires a movant to notify notice and motion recipients that the movant is
requesting relief from successor liability. Short of a local rule, there is just Mullaney’s and the
Code’s emphasis on notice that is appropriate in the circumstances. To be sure, there is no local
rule in Georgia’s bankruptcy courts requiring special notice in § 363 sales of successor liability
provisions. Notably, the Southern District of New York and the District of Delaware bankruptcy
courts do require special notice of any § 363 sale provision that seeks to limit a purchaser’s

69
In conjunction with the accompanying presentation, these authors will attempt to reconcile the notice list to test
whether the Weinstein debtors did, in fact, provide such notice or obtain relief from the bankruptcy court waiving
any requirement that such notice be provided.
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successor liability. In New York, successor liability provisions are deemed “Extraordinary
Provisions.” Thus, if the “debtor seeks findings limiting the purchaser’s successor liability, the
sale motion must disclose the adequacy of the debtor’s proposed notice of such requested relief
and the basis for such relief.” 70 Similarly, under Delaware Local Rule 6004-1, the “Sale Motion
should highlight any provision limiting the proposed purchaser’s successor liability.” 71 Those are
considered “material” terms. Id.
In fact, it appears to be common, if not required, practice in New York and in Delaware to
provide notice of successor liability provisions in the sale motion and in the sale notice. For
example, the Weinstein Sale Motion contains a chart with a separate section titled “Requested
Findings as to Successor Liability.” 72 Similarly, the published Notice of Sale (as well as the Notice
of Sale that the debtors mailed out) contained a separate successor liability section. 73 Therefore,
with or without a binding local rule in Georgia, debtors and purchasers who want to better insulate
their § 363 sales from due process attacks might consider following suit, especially in enterprise,
material, or hard-fought sales. 74
Finally, some practitioners suggest that it is almost pointless to send a notice of sale and
sale motion to a notice recipient without any explanation whatsoever to the recipient about how
the motion might impact that particular party’s rights and claims. That suggestion is especially
relevant to sale proceedings that involve successor liability provisions because, whereas a secured
creditor likely has an intuitive understanding of how a sale motion will impact its rights, an

See Guidelines for the Conduct of Asset Sales, SOUTHERN DISTRICT OF N.Y. U.S. BANKR. CT. 8, 10
http://www.nysb.uscourts.gov/sites/default/files/6004-1-j-Guidelines.pdf (last updated June 17, 2013).
71
Del. Local Rule 6004-1(b)(iv)(L). Rule 6004-1 Sale and Sale Procedures Motions, DISTRICT OF DE. U.S. BANKR.
CT., http://www.deb.uscourts.gov/content/rule-6004-1-sale-and-sale-procedures-motions (last visited Nov. 5, 2018).
72
Order, pages 15-16.
73
Sale Notice, CREDIT SLIPS, https://www.creditslips.org/.a/6a00d8341cf9b753ef01bb0a03cd67970d-popup (last
visited Nov. 5, 2018).
74
See Arch Wireless, Inc. v. Nationwide Paging, Inc. (In re Arch Wireless, Inc.), 534 F.3d 76, 84-85 (1st Cir. 2008)
(“statutory notice requirement shapes the contours of [] constitutional due process analysis.”).
70
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unsecured creditor with potential successor liability claims might be wholly unaware of the
existence of such claims and of how an order granting the motion might impact those claims.
Put another way, if a party receives a sale package and, even after reviewing it, has no
meaningful understanding of why he or she received it, then due process might be an issue.
c. Evidentiary findings on successor liability provisions
On the issue of evidentiary findings in sale proceedings regarding successor liability
claims, most sophisticated § 363(f) sale orders—like the Weinstein Sale Order—contain findings
of fact and conclusions of law determining, essentially, that the purchaser is not a successor under
any conceivable legal or equitable law, theory, or doctrine. It is clear from reading these provisions
(which are remarkably or, perhaps, unremarkably similar across the orders in which they appear)
that (1) practitioners are well aware of the multitude of approaches taken by and successor
buzzwords and factor tests employed by state and federal courts in determining successor liability
and (2) have incorporated into their sale orders as many of such approaches, buzzwords, and factor
tests as they can come up with to avoid successor liability.
On the one hand, one can quibble about whether § 363 gives bankruptcy courts authority
to make those findings, but § 105(a) in conjunction with § 363 is likely sufficient. Similarly, one
can argue whether such findings are an inappropriate form of declaratory or advisory relief—
particularly those findings that purport to make “no successor” determinations in advance of postsale conduct that might be a necessary ingredient for those findings. These authors are unaware of
any opinions addressing that issue and the landscape is filled with such findings.
On the other hand, assuming that such findings are permitted under § 363 and otherwise
appropriate, generally, there is still the issue of notice and attendant evidentiary issues. The notice
issue is likely covered so long as the movant serves the sale notice and sale motion on all parties
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with “interests” in the property and provides them “notice and opportunity for a hearing.” The
evidentiary issue is better left stated than resolved. That is, are courts conducting evidentiary sale
hearings on the “no successor” findings such that there is an evidentiary record supporting those
findings or are courts adopting proposed sale orders, with those findings, without taking evidence
or proffers when there are no sale objections? The same question applies, generally, to all of the
findings of fact that fill-up the typical sophisticated sale order. Arguably, practitioners—debtor
and purchaser attorneys alike—should insist on establishing that evidentiary record so as to better
insulate a sale order from attack on appeal or otherwise.
At bottom, attorneys should not be surprised if Georgia’s bankruptcy judges push back on
entering a forty-eight page state of the art sale order without sufficient evidentiary records.
II.

WHEN IS APPROVAL BY THE BANKRUPTCY COURT NOT ENOUGH?

Section 363(b) of the Bankruptcy Code authorizes a trustee or a debtor-in-possession with
the rights and powers of a trustee to use, sell or lease property of the estate outside the ordinary
course of business following notice and a hearing. 75 In certain instances, however, approval of a
sale transaction by the bankruptcy court is only one of the necessary approvals required before a
transaction may be consummated. In 1984, section 363 was amended to add subsection (b)(2) to
specifically confirm that a trustee or debtor must comply with federal antitrust laws, as modified
by that subsection. 76 As discussed below, subsection (b)(2) was amended in 1994 to further
modify the specific requirements for compliance with federal antitrust laws. 77 Similarly, the
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 added subsection (d)(1) to

11 U.S.C. §363(b) (West, 2010).
Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub.L.No. 98-353 (1984). Additionally, the 1987
amendment to Federal Rule of Bankruptcy Procedure 6004 added a reference to section 363(b)(2) and required that
notice be given under section 7A(a) of the Clayton Act.
77
Bankruptcy Reform Act of 1994, Pub.L.No. 103-394, §109.
75
76
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restrict the authority of a debtor or trustee to use, sell or lease property of a not-for-profit entity
other than in accordance with applicable non-bankruptcy law governing not-for-profit entities.78
The language of the 2005 amendment appeared to require that all uses, sales or leases of property
of the estate had to comply with non-bankruptcy law governing the transfer of property by a notfor-profit entity, even if the debtor was an ordinary for profit corporation. 79 The Bankruptcy
Technical Corrections Act of 2010 corrected the 2005 amendment to clarify that section 363(d)(1)
applies only to not-for-profit entities. 80
Consequently, a debtor or trustee seeking to use, sell or lease property of the estate outside
the ordinary course of business must first determine what other types of approvals are required
pursuant to applicable non-bankruptcy law. The timing and process of approvals by such other
regulatory bodies may influence how the debtor or trustee structures the sale process pursuant to
section 363.
A.

Federal Antitrust Law Applies Even in Bankruptcy
Whether justified or not, acquisitions of distressed entities in the context of a bankruptcy

proceeding have been viewed by federal antitrust enforcement agencies as rife with potential for
such transactions to run afoul of federal antitrust laws. A debtor-in possession or trustee has an
obligation to ensure that estate assets are maximized for the benefit of estate creditors and this
obligation is not always aligned with the goal of preventing anticompetitive activity. For example,
a debtor or trustee may propose a transaction in which a debtor’s estate sells assets to a competitor
in exchange for a favorable purchase price benefitting estate creditors. The same transaction,
however, may eliminate competition in the marketplace, and therefore, be viewed as

Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub.L.No. 109-8.
11 U.S.C. §363(d)(1).
80
Bankruptcy Technical Corrections Act of 2010, Pub.L.No. 111-327, §2(a)(13).
78
79
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anticompetitive. Consequently, the fact that one or more parties to a proposed transaction is a
debtor or trustee in a bankruptcy proceeding does not relieve such party from its obligations under
relevant antitrust laws.
The Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the “HSR
Act”) 81 and the related Federal Rules 82 were enacted to provide an opportunity for the U.S. Federal
Trade Commission (the “FTC”) and the Antitrust Division of the Department of Justice (the
“DOJ”), the federal agencies charged with enforcement of federal antitrust laws, to review certain
proposed transactions prior to consummation, and where necessary, take action to prevent
consummation of such transaction. Despite suggestions to the contrary, the existence of a pending
bankruptcy action is no exception. The original Statement of Basis and Purpose issued upon
promulgation of the rules implementing the HSR Act addressed numerous public comments
advocating for an exception to the HSR Act where a transaction was approved by a bankruptcy
court. It provides:
These recommendations were rejected. Purchases at bankruptcy sales may pose
antitrust concerns, as may subsequent dispositions of property acquired pursuant to
a credit relationship. A bankruptcy court has no responsibility to consider antitrust
issues relating to dispositions of the debtor’s property. 83
Therefore, where certain minimum applicability thresholds are met, parties to mergers,
acquisitions and certain other transactions, whether in bankruptcy or not, must first submit
premerger notification filings with prescribed information about their respective businesses and
the proposed transaction to the Premerger Notification Office of the FTC and to the Assistant
Attorney General in charge of Antitrust Division of the DOJ and observe certain statutory “waiting
periods” before consummating the proposed transaction. The purpose of the filing is to allow the

The HRS Act is Section 7A of the Clayton Act, 15 U.S.C §18a (West, 2000).
16 C.F.R. Parts 801-803 (1978).
83
43 Fed. Reg. 33, 450, 33, 502 (1978).
81
82

36939823v1

Chapter 5
26 of 40

FTC and the DOJ to assess whether the proposed transaction would substantially lessen
competition in violation of Section 7 of the Clayton Act 84. While the FTC and DOJ can investigate
transactions not subject to reporting under the HSR Act, the applicability thresholds for reporting
proposed transactions under the HSR Act narrow the field of transactions to those that have a
higher likelihood of being violative of federal antitrust laws and limit the burden of premerger
reporting for entities less likely to contravene those laws.
In 2000, Section 7A of the Clayton Act was amended to require annual adjustments to the
HSR Act minimum applicability thresholds for each fiscal year based on changes in the United
States gross national product.

Subject to certain exceptions, the 2018 minimum reporting

thresholds require a HSR Act filing if as a result of the transaction, (i) the buyer will hold assets,
voting securities and/or non-corporate interests of the acquired entity valued in excess of $84.4
million and the transaction involves parties with annual net sales of $16.9 million or total assets
valued at $168.8 million; or (ii) the post-transaction value of assets, voting securities and/or noncorporate interests will exceed $337.6 million (regardless of the size of the parties). These
minimum reporting thresholds are expected to be revised in early 2019. Typically, the size of the
transaction is calculated as the greater of the purchase price or the fair market value of the assets
being sold. Additionally, under the HSR Act, filings for reportable transactions are typically made
by the “ultimate parent entities” of both the acquiring and acquired parties; however, where the
property to be sold is from a debtor in bankruptcy pursuant to section 363(b), the premerger filings
must be completed by the debtor or the trustee and the “acquired person” in the transaction is the
debtor rather than a pre-bankruptcy controlling parent, if any. 85

15 U.S.C §§ 12 et seq. (West, 2002).
See generally, Acquisitions from Financially Distressed Entities Under the HSR Act, ANTITRUST, Vol. 23, No. 2,
Spring 2009.
84
85
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Prospective parties to a transaction must observe certain statutory “waiting periods” after
submission of their prenotification filings.

In most cases, consummation of the proposed

transaction is stayed for a minimum of thirty days; however, a proposed sale pursuant to 11 U.S.C.
§ 363(b) is an identified exception where the “waiting period” is reduced to fifteen days. 86 As
discussed above, subsection (b)(2) was first added to section 363 in 1984, at which time the
“waiting period” before a sale transaction could be consummated was reduced from thirty days to
ten days. This subsection was amended in 1994 to increase the premerger notification “waiting
period” from ten to fifteen days. 87 Section 109 also makes clear that while the waiting period may
be extended, it may not be shortened to a time less than fifteen days. 88 There are three methods for
extending the “waiting period.” First, the FTC and/or the DOJ may make a “second request” in
accordance with section 7(e)(2) of the Clayton Act. 89 Second, if the parties fail to comply with
the premerger notification requirements, in addition to any civil penalties pursuant to section
7(g)(1), 90 the United States District Court may order compliance and extend the “waiting period”
in most cases until there has been substantial compliance pursuant to section 7(g)(2). 91 Finally,
the court may extend the “waiting period” for bankruptcy related or other reasons.
A limited number of HSR Act filings are subject to “second requests” for additional
information. Upon receipt of a second request, parties to the proposed transaction must submit
such additional information as is requested by the FTC and/or the DOJ as part of their review and
analysis of potential anticompetitive impacts of the proposed transaction. The FTC and the DOJ
must decide within the initial “waiting period” if no second request is made, or within the extended

11 U.S.C. § 363(b)(2) (West, 2010).
Federal Bankruptcy Reform Act of 1994, Pub.L.No. 103-394, §109.
88
Id.
89
15 U.S.C. §18a (West, 2000).
90
Id.
91
Id.
86
87
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“waiting period” if a second request is issued or the “waiting period is otherwise extended as set
forth above, whether to seek a preliminary injunction from a federal district court seeking to
prevent the parties from consummating the transaction on the grounds that its effect is
anticompetitive in violation of federal antitrust laws or to negotiate a consent order with the parties
to the transaction in an effort to allow the transaction to move forward in a modified form (such
as requiring the purchaser to divest specific assets or businesses). If the FTC and DOJ determine
that the proposed transaction does not raise any antitrust concerns, they can simply let the “waiting
period” expire. In the absence of an extended waiting period by a “second request” or otherwise,
or a formal merger challenge by one of the reviewing agencies, a debtor in bankruptcy may proceed
with the proposed transaction upon the expiration of the initial fifteen day “waiting period” and in
accordance with the provisions of any other applicable law, including but not limited to, obtaining
bankruptcy court approval pursuant to 11 U.S.C. §363(b).
Frequently, when a debtor or trustee seeks to sell assets of the bankruptcy estate, the court
will enter an order establishing bidding procedures and setting up a process for a sale by auction.
With this construct in place, the question arises, at what point is a HSR Act filing appropriate and
by whom? As an initial matter, the minimum thresholds for applicability must be examined. In a
situation where a “stalking horse bidder” is proposed and the minimum applicability thresholds
are met, the stalking horse will typically elect to file the HSR Act notifications early and seek
regulatory approval prior to the auction date. This is an obvious advantage over other potential
acquirers who would also be required to submit HSR Act filings but may not have done so in
advance, and therefore, must include as a condition to the agreement that they obtain regulatory
approval pursuant to the HSR Act. As between two similarly situated bidders with similar offers,
the bidder that does not require a HSR Act filing would be favored; therefore, if a bidder that
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would require a HSR Act filing was able to remove this obstacle by making the appropriate filings
and letting the applicable “waiting periods” expire prior to the auction, the two hypothetical
bidders would again be placed on equal footing. The informal guidance issued by the Premerger
Notification Office of the FTC on July 19, 2013 92 indicates that the FTC allows multiple bidders
to file an HSR Notification and Report Form provided that the filing is submitted with a copy of
the bankruptcy court order establishing the sale procedures and a framework for approval of a sale
transaction as well as a contingent affidavit. Outside of a section 363(b) transaction, 16 C.F.R.
§803.5(b) would normally require a signed agreement or executed letter of intent as a prerequisite
to the initial HSR Act filings. In circumstances where the debtor or trustee has not entered into a
letter of intent, the potential acquirer may submit an affidavit describing its good faith efforts to
acquire the entity subject to the bankruptcy court’s approval. 93 In such a situation, the debtor or
trustee would be required to file notifications responsive to each potential acquirer.
Acquisitions of assets or voting securities pursuant to sections of the Bankruptcy Code
other than section 363(b) are subject to the normal HRS Act filing and waiting period
requirements. 94 Therefore, sale transactions incorporated into a plan of reorganization or a plan
of liquidation which otherwise meet the applicability thresholds for applicability of the HSR Act
(size of transaction and/or size of party) must allow sufficient time for an elongated review by the
FTC and DOJ. The shortened periods set forth in section 363(b)(2) do not apply. Unless another
exception applies, the normal thirty day waiting period will apply and substantial compliance with
any second request issued to the debtor or trustee will be a prerequisite to expiration of the waiting
period.

FTC Informal Interpretation No. 1307002 (July 19, 2013).
Id.
94
FTC Informal Interpretation No. 1307002 (July 19, 2013)
92
93
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B.

Bankruptcy Court Approval Alone is Insufficient to Authorize the Sale and
Transfer of Assets Belonging to Not-for-Profit Entities
Just as section 363(b)(2) specifically addresses instances when regulatory approval from

the FTC and DOJ are required to consummate a transaction subject to federal antitrust laws, section
363(d)(1) outlines the requirements for regulatory approval of a sale of assets by a not-for-profit
entity. The most common situation where this provision is applicable relates to the sale of assets
belonging to a not-for-profit hospital.
The Hospital Acquisitions Act 95 requires for approval of a sale transaction by a not-forprofit hospital by the Georgia State Attorney General (the “Attorney General”).
No acquiring entity shall engage in an acquisition without first
notifying the Attorney General pursuant to this article. No nonprofit
corporation which owns, controls, or operates, directly or indirectly,
a hospital having a permit under this chapter shall engage in a
disposition without first notifying the Attorney General pursuant to
this article. The parties to the transaction shall provide the Attorney
General with at least 90 days’ notice of the proposed transaction
prior to its consummation. 96
Any transaction subject to this provision which is consummated without prior notice to and
approval from the Attorney General is invalid. 97
The Hospital Acquisition Act involves a public interest determination as part of the
Attorney General’s review of a proposed disposition and acquisition of hospital assets. 98 The
Hospital Acquisition Act requires parties to a proposed transaction to submit a written notification
describing the proposed transaction to the Attorney General and requires the Attorney General to
conduct a public hearing “regarding the proposed transaction in the county in which the main

Hospitals Acquisitions Act, GA. CODE ANN. §31-7-400 et seq (2009).
GA. CODE ANN. §31-7-401 (1997).
97
GA. CODE ANN. §31-7-412 (1999); Sparks v. Hospital Authority of City of Bremen and Cnty. of Haralson, 526
S.E. 2d 593 (Ga. App. Ct. 1999).
98
GA. CODE ANN. § 31-7-400 et seq.; Sparks, 241 Ga. App. 485.
95
96
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campus of the hospital is located.” 99 The purpose of the public hearing is “to ensure that the
public’s interest is protected when the assets of a nonprofit hospital are acquired by an acquiring
entity by requiring full disclosure of the purpose and terms of the transaction and providing an
opportunity for local public input.” 100
Under the Hospital Acquisition Act, the required disclosures are intended to highlight
whether “appropriate steps have been taken to ensure that the transaction is authorized, to
safeguard the value of charitable assets, and to ensure that any proceeds of the transaction are used
for appropriate charitable health care purposes.” 101 The Hospital Acquisition Act identifies
thirteen (13) factors that are key considerations in determining whether the appropriate steps have
been taken by the parties. 102 These thirteen factors are as follows:

99

(1)

Whether the disposition is permitted under Chapter 3 of Title 14, the Georgia
Nonprofit Corporation Code, and other laws of Georgia governing nonprofit
entities, trusts, or charities;

(2)

Whether the disposition is consistent with the directives of major donors who
have contributed over $100,000.00;

(3)

Whether the governing body of the nonprofit corporation exercised due diligence
in deciding to dispose of hospital assets, selecting the acquiring entity, and
negotiating the terms and conditions of the disposition;

(4)

The procedures used by the nonprofit corporation in making its decision to
dispose of its assets, including whether appropriate expert assistance was used;

(5)

Whether any conflict of interest was disclosed, including, but not limited to,
conflicts of interest related to directors or officers of the nonprofit corporation and
experts retained by the parties to the transaction;

(6)

Whether the seller or lessor will receive fair value for its assets, including an
appropriate control premium for any relinquishment of control or, in the case of a

GA. CODE ANN. §§ 31-7-401, 31-7-405(a) (2012).

GA. CODE ANN. § 31-7-406 (1997).
Id.
102
Id.
100
101
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proposed disposition to a not-for-profit entity, will receive an enforceable
commitment for fair and reasonable community benefits for its assets;
(7)

Whether charitable assets are placed at unreasonable risk if the transaction is
financed in part by the seller or lessor;

(8)

Whether the terms of any management or services contract negotiated in
conjunction with the transaction are reasonable;

(9)

Whether any disposition proceeds will be used for appropriate charitable health
care purposes consistent with the nonprofit corporation’s original purpose or for
the support and promotion of health care in the affected community;

(10)

Whether a meaningful right of first refusal to repurchase the assets by a successor
nonprofit corporation or foundation has been retained if the acquiring entity
subsequently proposes to sell, lease, or transfer the hospital to yet another entity;

(11)

Whether sufficient safeguards are included to assure the affected community
continued access to affordable care and to the range of services historically
provided by the nonprofit corporation;

(12)

Whether the acquiring entity has made an enforceable commitment to provide
health care to the disadvantaged, the uninsured, and the underinsured and to
provide benefits to the affected community to promote improved health care; and

(13)

Whether health care providers will be offered the opportunity to invest or own an
interest in the acquiring entity or a related party, and whether procedures or
safeguards are in place to avoid conflicts of interest in patient referrals.

These thirteen factors set forth in O.C.G.A. § 31-7-406 can be grouped into four categories
relating to (a) the exercise of due diligence by the seller (factors number 1, 2, 3, 4 and 8), (b)
conflicts of interest (factors number 5 and 13), (c) valuation of the hospital assets (factors number
6, 7 and 10), and (d) the charitable purpose of the proposed transaction (factors number 9, 11 and
12). The Attorney General, after reviewing the required statutory notice and conducting a public
hearing to consider the proposed transaction, is authorized to determine whether a proposed
transaction is in the public best interest and whether to approve or reject the proposed agreement.103

103

Id.
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Within ten days of receipt of notice of a proposed transaction, the Attorney General must
publish a notice in a newspaper with a general circulation in the county where the main hospital is
located, stating that the Attorney General has received notice of a proposed transaction, identify
the parties to the proposed transaction and provide details regarding the date, time and location of
the scheduled public hearing as well as the means by which a person may submit written comments
concerning the proposed transaction to the Attorney General. 104 O.C.G.A. §31-7-406 provides
that:
The purpose of the public hearing shall be to ensure that the public’s
interest is protected when the assets of a nonprofit hospital are
acquired by an acquiring entity by requiring full disclosure of the
purpose and terms of the transaction and providing an opportunity
for local public input. The disposition of a nonprofit hospital to an
acquiring entity shall not be in the public interest unless there has
been adequate disclosure that appropriate steps have been taken to
ensure that the transaction is authorized, to safeguard the value of
charitable assets, and to ensure that any proceeds of the transaction
are used for appropriate charitable health care purposes.
The public hearing itself must be conducted within sixty days of receipt of notice pursuant to the
requirements set forth in the Hospital Acquisitions Act of the proposed transaction by the Attorney
General. 105 At the public hearing, representatives of the acquiring and acquired entities must be
available to testify under oath concerning the proposed transaction. 106 Additionally, experts
retained by the not-for-profit company to analyze the financial and economic impact of the
proposed transaction must be available to testify under oath regarding any report prepared in
connection with such analysis. 107 Finally, the Attorney General must provide an opportunity for
persons in support and in opposition to the proposed transaction to comment. 108 In most instances,

GA. CODE ANN. § 31-7-404 (1997).
GA. CODE ANN. §31-7-405 (2012).
106
Id.
107
Id.
108
Id.
104
105
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the Attorney General must issue a report of findings within 30 days of the public hearing
addressing the issues outlined in O.C.G.A. §31-7-406. 109
A debtor or trustee in bankruptcy seeking to sell assets of a not-for-profit company must
comply with both the requirements for regulatory approval by the Attorney General as well as the
sale requirements pursuant to section 363. Because both processes are time consuming, a debtor
and prospective purchaser typically elect to pursue the necessary approvals on a dual track.
Approval of a proposed transaction by the Attorney General typically requires no less than 90 days
from receipt of the requires statutory notice. Additionally, the identity of the proposed purchaser
is required so the process is best initiated following a bankruptcy auction or other sale process in
which the proposed purchaser making the highest and best offer is selected. In practice, however,
it appears that the Attorney General has some discretion and under the appropriate circumstances,
may allow a “stalking horse” bidder to begin the process by submitting notice of a proposed
transaction even prior to the auction or sale hearing. The notice to the Attorney General and
applicable supporting documentation may be submitted prior to bankruptcy court approval of the
proposed transaction; however, if the bankruptcy court approved the sale prior to Attorney General
approval, the bankruptcy court approval would need to be conditioned upon subsequent approval
of the transaction by the Attorney General.
As is clear in cases involving federal antitrust laws and the sale of not-for-profit entities,
section 363 of the Bankruptcy Code acknowledges concerns and competing interests impacting a
transaction which are beyond the consideration of the bankruptcy court. In such instances, section
363 requires approval of a transaction not only in accordance with section 363 and related
provisions of the Bankruptcy Code, but also with applicable non-bankruptcy law. When these

109

GA. CODE ANN. §31-7-407.1 (1997).
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issues arise, practitioners should consult with counsel well versed in these specialized and nuanced
areas of the law to ensure all necessary approvals are properly obtained prior to consummating a
transaction.
III.
A.

JEVIC AND RELATED ISSUES

The Significance of Jevic
By now most everyone who practices in chapter 11 is familiar with the Supreme Court

decision in Czyzewski v. Jevic Holding Corp., 137 S.Ct. 973, 197 L. Ed. 2d 398 (2017). In Jevic,
the Supreme Court ruled that “a distribution scheme ordered in connection with the dismissal of a
Chapter 11 case cannot, without the consent of the affected parties, deviate from the basic priority
rules that apply under the primary mechanisms the Code establishes for final distributions of estate
value in business bankruptcies.” 110 In short, there can be no “class skipping” in a structured
dismissal without consent of the affected “class.” In so ruling, the Supreme Court distinguished
structured dismissals from cases such as In re Iridium Operating LLC, 111 which the Supreme Court
emphasized involved an interim distribution of settlement proceeds to fund estate litigation when
“the nature and extent of the Estate and the claims against it are not yet fully resolved.” 112
The Jevic decision further distinguished structured dismissals from cases involving interim
distributions that violate ordinary priority rules when there are “significant Code-related objectives
that the priority-violating distributions serve,” such as first day wage orders, critical vendor orders,
and roll-ups for prepetition lenders. 113 Instead, the Supreme Court found a structured dismissal
that skips certain priority creditors to be more akin to older cases finding asset sales to be sub rosa

Id. at 978.
478 F.3d 452 (2nd Cir. 2007).
112
Jevic, 137 S.Ct. at 985.
113
Id. at 985-86.
110
111
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plans or transactions that “swallow up Chapter 11’s safeguards.” 114 Further, Jevic did not rule on
structured dismissals in general, only those involving priority-skipping provisions.
B.

Cases Addressing Jevic in a § 363 Sale
Since Jevic, only a few cases have addressed Jevic in the context of 363 sales or similar

transactions. A few examples of how courts and parties are interpreting and applying Jevic in the
context of 363 sales are discussed below, but any insight into how courts might apply Jevic to
going-concern sales with priority-skipping provisions is limited.
1.

Mission Product Holdings, Inc., v. Old Cold LLC, 879 F.3d 376 (1st Cir. 2018).

In 2015 (pre-Jevic) the debtor, Tempnology, LLC (which manufactured specialty exercise
clothing), auctioned a substantial portion of its assets. 115 This stalking horse was an insider, and
the consideration for the sale included, among other things, assumption of a portion of pre-petition
unsecured debt by the stalking horse. 116 After the conclusion of an active auction, an unsuccessful
bidder (which was also an unsecured creditor of the debtor) objected to the sale to the stalking
horse. 117 The bankruptcy court approved the sale to the stalking horse, including making a finding
that the stalking horse was a good faith purchase pursuant to 363(m). 118

The sale closed

immediately, and the unsuccessful bidder appealed. 119 While the appeal was pending, the Supreme
Court issued its ruling in Jevic. On appeal, the unsuccessful bidder challenged the finding that the
stalking horse purchaser was a good faith buyer. 120 The bidder also argued that the stalking horse
purchaser’s assumption of prepetition unsecured debt violated Jevic because it both (1)
114
Id. (citing to In re Braniff Airways, Inc., 700 F.2d 935, 940 (5th Cir. 1983), and In re Lionel Corp., 722 F.2d
1063, 1069 (2nd Cir. 1983)).
115
Old Cold LLC, 879 F.3d at 380.
116
Id.
117
Id. at 382.
118
Id.
119
Id.
120
Id. at 383.
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discriminated intra-class because the claims of the unsuccessful buyer were not paid while claims
of other unsecured creditors were assumed, and (2) violated absolute priority by assuming
unsecured claims while not paying all administrative claims. 121 The 1st Circuit first upheld the
good faith finding under 363(m). 122 The 1st Circuit then declined to address the Jevic arguments
raised on appeal because:
[S]ection 363(m) applies even if the bankruptcy court’s approval of the sale
was not proper, as long as the bankruptcy court was acting under section
363(b). . . . Section 363(m) sets forth only two requirements: that there is a
good faith purchaser, and that the sale is unstayed. Nothing in Jevic appears
to add an exception to this statutory text. Nor does Mission offer any
argument that there is such an exception. 123

2.

In re Veg. Liquidation, Inc., 583 B.R. 203 (B.A.P. 8th Cir. 2018).

Citing to Old Cold, the BAP refused to consider whether a sale order’s priority-skipping
provisions violated Jevic where 363(m) applies and no appeal of the sale order was taken. 124
3.

In re Daily Gazette Company, 584 B.R. 540 (S.D. W.V. 2018).

In March of 2018, the bankruptcy court approved a sale of substantially all of the debtor’s
assets following an auction and uncontested sale motion. 125 The debtor’s secured lender held an
uncontested lien on substantially all assets sold. 126 The purchase price was less than the secured
claim. 127 The debtor sought authorization to disburse substantially all of the sale proceeds to the
secured lender, less a holdback of approximately twelve percent of the purchase price to fund the

Id. at 388.
Id. at 387.
123
Id. at 388 (internal citations omitted).
124
In re Veg. Liquidation, Inc., 583 B.R. 203 at 212.
125
In re Daily Gazette Company, 584 B.R. at 544.
126
Id. at 544-45.
127
Id.
121
122
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wind down of the estate, including the following administrative claims: (1) a break-up fee with the
unsuccessful stalking horse; (2) certain key employee compensation; (3) compensation for a
retained broker; and (4) other closing costs. 128 An unsecured creditor objected to disbursement of
the sale proceeds to the secured lender (but not the sale), arguing the proposed disbursal violated
Jevic. 129 The bankruptcy court rejected the argument as follows:
The decision in Jevic thus bears no similarity to this proceeding. Foremost,
the Supreme Court was reviewing a structured dismissal of a case rather
than the Code-sanctioned sale and distribution process here involved. A vast
expanse separates, on the one hand, the proposed distribution to United
Bank, which holds an uncontested security interest in the underlying assets,
and, on the other, the priority shell game of sorts involved in Jevic. The
proposed disbursement would result in an orderly payment of
administrative claims, such as attorney fees and United States Trustee fees,
followed by payment to an undisputed secured creditor with essentially a
blanket lien covering in excess of the Net Sale Proceeds. The proposal
neither runs afoul of Jevic nor the Code generally. 130
4.

In re Fryer, 570 B.R. 602 (Bankr. E.D. Tenn. 2017).

An individual debtor sought court approval of a settlement agreement that included a sale
of certain stock owned by the debtor for $350,000. The IRS held a lien on the stock in the amount
of $74,000 and a $15,000 priority claim against the debtor. No other liens were asserted against
the stock. The sale would be free and clear of the IRS lien, but the lien would not attach to the
sale proceeds. Instead, the IRS lien was to attach to other property received by the debtor as part
of the settlement. The proceeds of the stock sale would be used to pay a bank a portion of its claim
secured by other property of the debtor. The property securing the bank’s claim, however, was
not worth $350,000, and the bank was likely to have a significant unsecured claim if it foreclosed
Id.
Id. at 545.
130
Id. at 546.
128
129
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on its collateral. The bankruptcy court held that the proposed sale and settlement violated the
normal priority scheme of the Bankruptcy Code and therefore ran afoul of Jevic because the bank
received more on its deficiency claim than it would have if the proceeds were applied first to the
IRS lien, then to priority claims, then to unsecured claims. While the result might have been
acceptable if all creditors were consenting, three creditors and the US Trustee objected. The court
found that the settlement “is more of a preamble to a conversion or structured dismissal than it is
to the situation in Iridium, where there was a reorganization anticipated and that the settlement did
not further a “significant Code-related objective.” The individual chapter 11 in which the debtor
had no significant income from which to make a meaningful distribution to unsecured creditors
depended on liquidation of assets. Thus, the court found “this case more closely resembles the
proposed transactions that lower courts have refused to allow on the ground that they circumvent
the Code's procedural safeguards.” Finally, the court also found that:
In light of the Supreme Court's recent ruling in Jevic, parties who seek
approval of settlements that provide for a distribution in a manner contrary
to the Code's priority scheme should be prepared to prove that the settlement
is not only “fair and equitable” based on the factors to be considered by the
Sixth Circuit, Bauer, 859 F.2d at 441, but also that any deviation from the
priority scheme for a portion of the assets is justified bes!cause it serves a
significant Code-related objective. The proposed settlement should state
that objective, such as enabling a successful reorganization or permitting a
business debtor to reorganize and restructure its debt in order to revive the
business and maximize the value of the estate. The proposed settlement
should state how it furthers that objective and should demonstrate that it
makes even the disfavored creditors better off.
C. Takeaways
The main takeaway from the foregoing cases is to get consent from as many parties as
possible. Jevic seems clear that if affected parties consents, priority-skipping provisions will not
be subject to attack by unaffected parties. Second, a 363(m) finding in the sale order will likely

36939823v1
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trump any Jevic issues (assuming the 363(m) finding is upheld on appeal and there is no stay of
the sale order). Buyer’s worried about Jevic issues should take care to include good 363(m)
findings in the sale order and fight any effort from objecting parties to stay the effect of the sale
order. Objecting parties who want to preserve Jevic arguments on appeal must obtain a stay of the
sale order or successfully defeat a 363(m) finding. Other takeaways from extant case law are
limited at this time, but it seems clear that courts are likely to focus on whether the sale order and
in particular any priority-skipping provisions serve “significant Code-related objectives.” How
significant the objectives must be and whether they are “code-related” is likely to be debated and
litigated in the years to come by practitioners and courts.
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Brief Industry Overview
•

Highly fragmented from white table cloth restaurants ($100 avg. check) to quick-serve (“QSR”)
restaurants ($5-$7 checks) - various segments in between: i.e. casual dining, fast casual, family
dining, fine dining (incl. subsets such as: QSR – subs/ pizza, fast casual Mexican/ Indian, etc.)

•

Low barriers to entry, high threat of substitution (grocery stores, meal kits, delivery)

•

Typical Cost Structure:

•



COGS averages:

25% - 35% of sales



Labor:

25% - 30% of sales



Operating Expenses:

10% - 15% of sales



Occupancy:

8% - 12% of sales

Economic trends have generally been great the last few years:


Unemployment trending down for 5+ years



Steady economic growth



Low gas prices & interest rates = more consumer discretionary spending



Low interest rates & commodities = lower costs
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Brief Industry Overview – Challenges on Several Fronts

Macro
Challenges

Distressed
Restaurant
Specific
Challenges

Regulatory
Challenges
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Macro Challenges – Food-At-Home vs. Food-Away-From-Home
•

The spread between Food-At-Home and Food-Away-From-Home is wider than it’s
been in years, and growing

Food-Away-From-Home

Food-At-Home

Result

Same Store Sales eroding, and traffic trends often worse than “SSS”

Chapter 7
5 of 53

5

Macro Challenges – Over Capacity
•

There are now more than 628,000 “Eating and Drinking Places” in the United States and more
growth is expected in 2018(1)

•

The number of restaurants has been growing at about twice the rate of the population; between 2007
and 2016, the number of casual-dining locations grew by 19.2%

But…
•

In 2017 - for the first time EVER – the number of casual-dining locations in the US shrunk in
2017, by 1.5%(2)

•

7,000 retail stores closed in 2017; 300-400 malls expected to go out of business in the next five years

•

Heavy tenant improvement investment is an operations time bomb

Result
1)
2)

Restaurant chains need to cull more units before recovery can begin

Bureau of Labor Statistics: census available through Q4/ 2017, as of 11/2018 (Private NAICS 722)
Technomic Top 500; and Technomic speaker at Restaurant Leadership Conference
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Macro Challenges – Consumer, Vendor, and Competitor Dynamics
•

•

•

Consumer perception for established national or regional chains is changing


National chains used to imply consistency & quality; USP erosion



Consumer pressure for local source, GMO free, animal rights, etc. on the horizon

Supplier consolidation = higher case fees and reduced marketing allocations


Regional consolidation; Amazon to enter food distribution?



Increased cost passed on from shortage of long-haul truck drivers



Tariffs on aluminum are driving keg/equipment costs, and oil prices are impacting the cost of meat

New competitor entries fight for network externalities at losses


Multiple non-sustainable business (models) enter market each year



Uber, Door Dash, etc. charging 20-30% to restaurants

Result

Multiple changing industry factors threaten companies
with weak cost structure or balance sheets
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Macro Challenges – Other

Turnover Up

•
•
•

National unemployment rate the lowest since 1999/2000
“Battlefield promotions” erodes investment in training
“Normal” is 100% for staff, 50% for managers

Chronic Heavy
Discounting

•
•

Gross-to-net sales erosion
Endless appetizers, “2-can-dine”, kids eat free

Activist Investors
Re-energized

•
•

Took a breather in 2016/2017, but back in the mix
Darden, Bob Evans, Buffalo Wild Wings, Fiesta, Bravo Brio, Chipotle

CEO Turnover &
Vacancies

•

Popeyes, Quiznos, DineEquity (Applebee’s & IHOP), Ruby Tuesday,
Papa Murphy’s, Fiesta Restaurant Group, Noodles & Co.

Daily News of
Store Closures

•

Famous Dave’s, Noodles & Co., Logan’s, Ruby Tuesday, Outback,
Cosi, Garden Fresh, Buffets
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Regulatory Challenges – Constantly Moving Targets
•

Tip Income Protection Act of 2018

•

Federal and local minimum wage increases

•

State and Local regulations re: scheduling, time off, personal leave (ever evolving)

•

Affordable Care Act (in flux)

•

PCI Compliance (ongoing)

•

Chip-and-PIN/Cybersecurity costs/data breach risks and costs (ever evolving)

•

NRLB ruling that franchisors are “joint employers” (rolled back, but still out there)

Result

Ever increasing cost of compliance, management distraction, and
potential for “the bullet you don’t see”
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Distressed Restaurant Specific Challenges
•

•

Assets have been bled to death or near-death


Tired décor, aging and mismatched small wares, patched up kitchen equipment



Ongoing cash triage between stores, spend limited to health and safety issues

Managing for Optionality


Need to preserve all forms of potential value (e.g. keep bad stores for potential real estate value)



Inefficient SG&A, difficulty making strategic changes and inability to commit to future choices

•

Cash Management in formal Restructurings – limited ability to generate liquidity around a filing

•

Restaurant operations changes have an inherently long runway

•



Locations and store management/ team are key drivers for success



Often unintended consequences when brands attempt brand turnarounds

Morale, accountability, turnover, “Quitting on the job”


Lack of stability and strategy leads to low moral and turnover



Difficult to push improvements through – resistance, limited training, indifference

Chapter 7
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Typical Management Response
•

Near term price/cost fixes


Raise prices



Trim portions / “Value engineer” the menu (aka lower quality)



Tighten productivity controls - Careful not to sabotage sales (staff for the sales you should have)

•

Cut SG&A and Marketing – and hope you don’t get it wrong!

•

Close underperforming stores

•



Almost never the case somehow that poor stores have leases near termination



Landlords receptive to negotiations to avoid dark stores – in the right locations

The “Easy Button”…


Common response to try a “big idea” – no tipping, outlandish promotion, huge IT investment w/
questionable payoff, strategic pivot



Doomed to fail without buy-in, including investments in store condition, training, and marketing
support



Beware of training your customer!
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The Result
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What’s Ahead

•

More declining traffic – no external catalyst for that to change

•

Some hope for marginal brands on regulatory and compliance costs, but probably not enough to
overcome other macro factors

•

Ongoing shakeout in Casual Dining


Too many stores, too many brands that have under-invested for years



Death spiral already initiated in many places, consolidations will continue

•

Fast-Casual is next


Crowded field, after years of investors chasing the trend



Concepts will get squeezed as QSR moves up and Casual Dining moves down

“Restaurants have historically led the market lower during the three-to-six-month periods prior to the start
of the prior three U.S. recessions.” So….
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Buyer’s Perspective

What is a buyer looking for?
•

Core stores with positive store level EBITDA and improving or flat trends


Many bankruptcy buyers are consolidating chains and eliminate the existing
corporate overhead

•

Brand that resonates or can resonate with consumers

•

White space

•

Limited deferred maintenance

•

Good locations that can be used for other concepts or re-branding
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Buyer’s Perspective: Why Bankruptcy?

What are the advantages of pursuing a transaction through bankruptcy?
•

Leave poor performing stores behind

•

Free and clear of claims (including labor issues)

•

Forum (and leverage) to negotiate with landlords

Chapter 7
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A Buyer’s Perspective: Closing Issues

Landlord Issues:
•

Ability to renegotiate key lease terms

•

Designation rights

•

Adequate assurance of future performance

Timing Issues:
•

Liquor licenses are very difficult to transfer in a short period of time

•

In order to continue serving liquor, a transition services agreement (TSA) is often required

•

Once a TSA is negotiated, buyers sometimes use the TSA to allow for additional time to negotiate
contracts

Chapter 7
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Collateral Package
Cash in bank accounts and cash registers (NEED A DACA)
Credit card receipts
Inventory (LITTLE OR NO LIQUIDATION VALUE)
Machinery & equipment (LITTLE LIQUIDATION VALUE)
Trade fixtures (LITTLE LIQUIDATION VALUE)
Liquor licenses (LIEN MAY NOT BE AVAILABLE)
Intellectual property (trade names) (LIMITED LIQUIDATION VALUE IN MANY CASES)
Franchise agreements (OBLIGATIONS TO PERFORM)
Store leases (LIEN MAY NOT BE AVAILABLE; LIQUIDATION VALUE)
Owned real property
Commercial tort claims (IDENTIFICATION REQUIRED)
TAKEAWAY

A LOT OF POTENTIAL VALUE LEFT FOR UNSECURED CREDITORS
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Liens on Liquor Licenses
•

Liquor Licenses:


May be critical to business



May be difficult to obtain



May have significant value

•

Some states treat licenses as personal property and
permit either by legislation or common law the
granting of a security interest in the licenses. These
states include Pennsylvania, Arizona, Arkansas,
Florida, Kentucky and Minnesota

•

Other states have statues that preclude a liquor
license from being pledged as collateral for any
debts. These states include New Jersey, Alaska,
California, Connecticut, Illinois, Louisiana, New York
and Tennessee

•

In some instances, landlords own the liquor licenses
which are then “sublicensed” to the tenant.

•

In states that do not permit a lien, consider requiring
license to be held in borrower-owned SPV and then
having borrower pledge the interest in SPV to
secure the lenders’ loan

STATES THAT PERMIT THE GRANTING OF A SECURITY
INTEREST IN THE LICENSES.

STATES THAT PRECLUDE A LICENSE FROM BEING
PLEDGED AS COLLATERAL FOR ANY DEBTS.
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What Has To Be Paid

Some FLSA
Claims

Bankruptcy
503(b)(9) Claims

Fair Labor Standards Act (FLSA or Wage & Hour Law)
• Regulates minimum wage, overtime, equal pay, record keeping and child labor for employees
• Usually brought by “collective action” under 29 U.S.C. § 216(b) to recover minimum and overtime
wages on behalf of wage earners
• Courts may allow class proof of claim
• Claims may include administrative, priority and unsecured claims
• Tipped Employees
• Manager Employees
• Working “off the clock”
• Statute of Limitations and Continuing Violation

Vendors who sold goods to the debtor in the ordinary course of business and received by the debtor within
20 days prior to the commencement of the bankruptcy case have an administrative claim for the value of
such goods. 11 U.S.C. § 503(b)(9)
• Short shelf life of restaurant inventory means that significant amount of outstanding trade claims will be
entitled to priority under Section 503(b)(9)
• Amounts owed under Section 503(b)(9) are required to be paid in full in cash on the effective date of
any plan
• Many courts require Section 503(b)(9) claims (along with other administrative claims) to be paid as a
condition to approving a sale of substantially all of the debtor’s assets under section 363
• Since the claims are generally paid, many debtors will leverage the current (or near current) payment of
such claims in exchange for favorable trade terms from vendors

18
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What Has To Be Paid (Cont.)

Some WARN
Claims

Worker Adjustment and Retraining Notification (WARN) Act, and applicable state WARN Acts.
• Applicable to “business enterprises” that employ “100 or more employees, excluding part-time
employees”
• Requires 60 days notice of termination
• If given prior to filing, claims will be priority up to statutory cap of $12,850 per claimant and otherwise
treated as general unsecured claims
• If notice is provided after bankruptcy filed, claims will be entitled to administrative expense priority. 11
U.S.C. §503(b)
• Some courts have held that WARN Act claims can be bifurcated and accorded both administrative and
priority unsecured status depending on when an employee’s back pay actually vests
• Exceptions to WARN Act liability includes (1) “faltering company” exception, (2) “natural disaster”
exception, (3) “unforeseeable business circumstance” and (4) in the Third Circuit, “liquidating fiduciary”

PACA and PASA
Claims

Perishable Agricultural Commodities Act (PACA)(7 U.S.C. § 499a), and Packers and Stockyard Act
(PASA) (7 U.S.C. § 181)
• A statutory constructive trust under PACA is imposed on a buyer's entire inventory of “perishable
agricultural commodities,” and all products, receivables or proceeds related to the sale thereof.
“Perishable agricultural commodity” is generally defined as “fruits and fresh vegetables of every kind
and character” “whether or not frozen or packed in ice.”
• PASA creates a statutory trust for the delivery of “livestock” and other eligible goods. “Livestock” is
generally defined as cattle, sheep, swine, horses, mules, or goats
• Imposition of trust means that products are not property of the estate and no lien can be granted on
them
• Requires notice of trust which can be provided on invoices

19
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Restaurant Bankruptcies: Landlord Issues
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Lease Rights/Obligations

THREE OPTIONS

1

2

3

Reject unexpired
lease

Assume unexpired
lease (need to cure
defaults and
demonstrate ability to
perform in future)

Assume and assign
unexpired lease (need
to cure defaults and
demonstrate ability to
perform in future)

• Ability to Assume/Reject affords debtor an opportunity to renegotiate leases and
extract value
• Liquidity advantage in “Billing Date” jurisdictions
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Lease Rights/Obligations

Effort To Terminate Lease Prior to Bankruptcy:
•

If lease is terminated prior to filing, it cannot be assumed or assigned

•

If termination notice is given before bankruptcy and ALL that is required for termination is the running
of time without further action by landlord, lease will terminate. C.W. Mining Co., 641 F.3d 1235 (10th
Cir. 2011)
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Biographies

Jeff Dutson

Teri Stratton

Michael Larem

King & Spalding

Piper Jaffray

Alvarez & Marsal

jdutson@kslaw.com

teri.l.stratton@pjc.com

mlarem@alvarezandmarsal.com

Partner

Managing Director

Sr. Associate

•

•

Prior to joining the firm, Jeff served as
a law clerk for the Honorable E. Grady
Jolly of the U.S. Court of Appeals for
the Fifth Circuit
Graduate of the University of Chicago
where he earned his law degree, with
honors. He obtained a bachelor’s
degree, with honors, from the
University of Georgia

•

Prior to Piper, was at Macquarie
Capital Advisors

•

Prior to Macquarie, spent 8 years in
corporate banking, serving in both
senior credit administration and special
assets

•

Graduate of UCLA where she earned
her BA and MBA

•

Has served as restructuring advisor in
Chapter 11 reorganizations across the
Restaurant, Media and Natural
Resources industries

•

MBA from Emory University and
bachelor’s degree in Finance from
University of Frankfurt, Germany.
Spent 5 years in the non-distressed
consulting space prior to joining A&M
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Restaurant Industry Same Store Sales Trends
Black Box All Restaurants: SSS

•

No matter how you cut it, sales were tough in 20162017 across every restaurant sector




•

0.4%

0.3%

Q4 17

Q1 18

QSR demonstrated strongest performance

Sales trends have turned positive in 2018, driven
predominantly by increased check



Casual Dining experiencing a rebound in SSS from thirdparty delivery and improved value



Traffic trends remain challenged across all sectors, with
30 straight months of declines according to MillerPulse



0.9%

Over-development, in particular in Fast Casual

Digital and loyalty, off-premise, ops and value are the key
differentiators for driving positive SSS

Black Box All Restaurants: Traffic

(.6%)
(1.0%)

(2.2%)
Q1 17

Q2 17

Q3 17

Q2 18

Black Box All Restaurants: Check
3.9%
3.3%

3.0%
2.0%

2.0%

Q2 17

Q3 17

(1.9%)
(3.0%)

(3.0%)

(3.0%)

Q1 18

Q2 18

2.3%

(3.6%)
(4.2%)
Q1 17

Q2 17

Q3 17

Q4 17

Q1 17

Q4 17

Q1 18

Q2 18
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QSR SSS Remains Strong While Casual Dining has Turned Positive
MillerPulse Quick Service SSS
1.9%
1.4%

(0.4%)

1.0%

(0.1%)

(1.6%)
Q1
'17

Q2
'17

Q3
'17

Q4
'17

Q1
'18

Q2
'18

Knapp Track Casual Dining SSS
1.9%

(1.0%)

0.1%

0.0%

Q4
'17

Q1
'18

(0.7%)
(2.2%)

Q1
'17

Q2
'17

Q3
'17

Q2
'18
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Food-at-Home Trends Continue to Negatively Impact Restaurant SSS
Key Trends

•




Americans are Eating at Home More

82% of American meals are prepared at home, more
than 10 years ago

220

Rise in meal kit companies, albeit with mixed success

210

Grocery has increased convenient “meal-to-go” offerings
Restaurants are introducing meal packages (Chick-fil-A)

•

Gap between menu prices and grocery prices
continues to widen

•
•

Spread of online grocery

200
190
180
90 92 94 96 98 00 02 04 06 08 10 12 14 16 18

Focus on healthy eating

Restaurant Meals per Capita

It’s Increasingly Cheaper to Cook at Home vs. Dine Out
5.0%
4.0%
3.0%
2.0%
1.0%
0.0%
(1.0%)
(2.0%)
2010

2011

2012

2013

Menu Price Increases
Source: NRA, Bureau of Labor Statistics, NPD, Bloomberg

2014

2015

Grocery Price Increases

2016

2017
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Recent SSS Performance Recap
CQ2 2018 Same Store Sales

•

Headwinds:







6.9%

Increased competition
Lack of innovation
Cannibalization
Delivery disruption
Weather
Discounting

5.6%
4.0%

1.0%

1.1%

1.2%

1.3%

2.6%

1.4%

•
(1.4%)
(2.5%)

(4.9%)

4.3%

3.3%
2.4%

1.0%

5.7%

Tailwinds:






Off-premise
Loyalty
Product innovation
Technology investments
Service & operations initiatives
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Improving Retail Environment Provides Favorable Backdrop
•

Traditional retailers have evolved towards omni-channel models in order to adapt to changes in consumer trends as
customers are demanding value, convenience and a quality experience




Focus on customer service and guest experience by creating “experiential” shopping in brick & mortar stores



Going head-to-head with Amazon through reduced shipping fees, expansion of delivery services and investment in drive-up
pick-up services

Significant investments in both consumer-facing and back-end technology in order to improve the shopping experience and
increase convenience and accessibility

•

Through these investments, traditional retailers have posted strong SSS and traffic in CY 2018, largely driven by
impressive double-digit digital/online sales gains

•

Strong economic indicators, including improved consumer confidence, lower unemployment and personal spending,
continues to be favorable

CQ2 2018 Same Store Sales
9.7%

3.1%

KOHL

3.7%

DOLL

6.0%

6.2%

6.5%

TJX

BBUY

TGT

4.5%

WMT

COST
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Disruption from Delivery
Driven by changing consumer habits and continued technology investments, delivery has become
one of the most significant opportunities for restaurants to drive SSS

•

Total off-premise restaurant sales (takeout, delivery,
catering) were forecasted to reach $209B by 2018



•

Total delivery represents ~20% of the market, while thirdparty delivery is estimated to reach $13B and expected to
grow at a 20%+ CAGR over the next few years

% of Consumption Off-Premise
70%

65%

Delivery is highly incremental to the industry, taking
share from the at-home dining occasion



Limited service estimated to be 70-80% incremental,
while full service estimated to be 60-70% incremental



Delivery generates approximately 30% to 50% higher
average ticket than dine-in due to larger party sizes

U.S. Delivery Market Sales ($B)

$29

$30

$34
$17

$39
$16

$44
$16

$49
$15

20%

15%
5%

Quick
Service

Fast Casual

Midscale

Casual
Dining

Fine Dining

U.S. Delivery Market Sales Mix
$54
$14

$22

$26

$59
$14

69%

61%

$30

51%

26%

42%

36%

30%

27%

24%

33%

39%

44%

48%

51%

$20

$19

$4
$5

$6
$6

$9
$8

$10

$11

$13

$14

$15

18%

20%

23%

25%

26%

25%

26%

25%

2015

2016

2017

2018

2019

2020

2021

2022

2015

2016

2017

2018

2019

2020

2021

2022

Online - 1P

$13

$17

Online - 3P

13%

Phone - 1P

Source: Off-Premise Insights, NPD, Technomic, Wall Street Research

18%

Online - 1P

Online - 3P

Phone - 1P
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Restaurant Unit Growth has Moderated
Fast Casual unit growth slowed down meaningfully in 2017, with year-over-year growth moderating
to ~5% from double-digit highs just a few years prior driven by a recent uptick in closures

All Chains: YOY Unit Growth

8.5%
5.9%
2.0%
2.4%

9.7%

9.7%

8.8%

0.7%

1.6%

2.3%

7.3%

0.9%

0.9%

1.0%

1.0%

2009

2010

11.2%

9.2%
5.1%

1.4%
(1.5%)

2008

10.3%

2011

Quick Service Chains

2012

(0.5%)
2013

Fast Casual Chains

2.3%
0.6%
2014

1.4%

1.4%

1.4%

(0.9%)

(1.5%)

(0.9%)

2015

2016

2017

Casual Dining Chains

Top 500 Chains: YOY Unit Growth
8.7%
5.7%

0.9%

0.7%

Quick Service
Source: NPD, Technomic, Wall Street Research

0.5%

Fast Casual
2015-2016

2016-2017

(0.6%)
Full Service

Chapter 7
36 of 53

36

Shift Towards High Margin, Asset-Light Development
Historical Unit Mix Trends

69%

31%

2008

73%

73%

76%

77%

77%

76%

76%

27%

27%

24%

23%

23%

24%

24%

2009

2010

2011

2013

2014

2015

2012
Company Mix

Source: Wall Street Research

Franchised Mix

80%

81%

20%

19%

2016

2017
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Scale & Asset-Light Being Rewarded in Public Markets
Unit Mix and EBITDA Trading Multiples: Limited Service
Company Unit Mix

43%

45%

47%

56%

Franchised Unit Mix

57%
86%

100%

89%

92%

94%

95%

97%

97%

98%

99%

100%

57%

55%

53%

44%

43%
14%

11%

8%

CMG

SHAK

TACO

SBUX

LOCO

BOJA

PZZA

JACK

MCD

6%
SONC

5%
WEN

3%
YUM

3%
DPZ

2%
WING

1%
QSR

DNKN

20.4x

27.1x

8.4x

13.2x

10.3x

10.1x

11.6x

12.6x

11.8x

13.3x

15.2x

18.7x

22.5x

42.1x

11.6x

19.1x

Unit Mix and EBITDA Trading Multiples: Full Service
Company Unit Mix

Franchised Unit Mix
13%

100%

100%

100%

100%

100%

100%

100%

87%

15%

85%

20%

36%

41%
90%

80%

64%

59%

100%

10%
BJRI

CAKE

CBRL

CHUY

DFRG

DRI

PLAY

TXRH

RRGB

BLMN

RUTH

EAT

DENN

DIN

13.1x

10.8x

9.6x

11.0x

8.5x

13.2x

9.0x

15.0x

5.1x

7.2x

14.3x

8.7x

11.9x

11.5x

Note: Multiples represent EV / CY 2019P EBITDA as of 09/07/18
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A Tale of Two Markets
Restaurant stocks have outperformed the broader market through 2015 but were volatile during
2016-2017

5-Year Relative Stock Price Performance
250
QSR

225

137.1%

200

Restaurant Index
72.6%

Relative Price

175
S&P 500

150

71.8%

125

Full Service
52.5%

100
Fast Casual

75
Sep-13

41.5%

Mar-14

Sep-14

S&P 500
Source: Capital IQ (through 09/07/18)

Mar-15

Sep-15

Restaurant Index

Mar-16
QSR

Sep-16

Mar-17

Fast Casual

Sep-17

Mar-18

Full Service
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Restaurant Stocks Have Rebounded in the Last Year
3-Year Relative Stock Price Performance
150

S&P 500
45.8%

Relative Price

125

QSR
41.9%

100
75

Full Service
10.9%

50
25
Sep-15

Dec-15 Mar-16 Jun-16
S&P 500

Sep-16

Dec-16 Mar-17

Restaurant Index

QSR

Jun-17

Sep-17

Fast Casual

Dec-17 Mar-18 Jun-18

Restaurant Index
5.3%
Fast Casual
(26.3%)

Full Service

1-Year Relative Stock Price Performance
180

Fast Casual
65.0%

Relative Price

160

Full Service
36.9%

140
120

Restaurant Index
33.9%

100
80
Sep-17

Oct-17

Nov-17 Dec-17

S&P 500
Source: Capital IQ (through 09/07/18)

Jan-18

Feb-18 Mar-18 Apr-18 May-18 Jun-18

Restaurant Index

QSR

Fast Casual

Jul-18

Full Service

Aug-18

S&P 500
16.7%
QSR
16.2%
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Public Restaurant Company Valuations Across Segments
Average Enterprise Value / LTM EBITDA
25.4x

30.9x

Fast
Casual
2013

2015

19.3x

17.9x

2016

2017

13.0x

13.6x

2016

2017

10.5x

10.8x

2016

2017

17.8x
13.3x

22.3x

09/07/18

16.3x

Quick
Service
2013

Full
Service

10.2x

2013

Source: Capital IQ
Multiples reflect average EV / LTM EBITDA of respective restaurant sector

2015

12.0x

2015

09/07/18

14.8x

09/07/18
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Publicly-Traded Restaurant Companies – By Dining Segment
$ in millions except per share data
Company

Price
09/07/18

Equity
Value

Company
Value

LT
Growth
Rate

$128,594
29,636
14,831
12,848
4,423
2,384
1,460
1,317
561
500
568
558
91

$127,294
38,989
28,077
16,162
7,031
3,379
2,027
1,995
680
658
810
631
189

8.8%
12.7%
13.7%
18.5%
21.7%
12.9%
12.5%
14.2%
13.8%
18.0%
20.0%
12.5%
11.0%

21.5x
25.9x
21.4x
35.2x
32.0x
21.9x
20.4x
24.0x
19.9x
21.0x
44.2x
20.1x
14.2x

20.0x
23.1x
19.5x
30.8x
26.3x
18.1x
18.7x
21.2x
18.7x
19.3x
38.9x
19.4x
11.4x

2.4x
2.0x
1.6x
1.9x
1.5x
1.7x
1.6x
1.7x
1.4x
1.2x
2.2x
1.6x
1.3x

2.3x
1.8x
1.4x
1.7x
1.2x
1.4x
1.5x
1.5x
1.4x
1.1x
1.9x
1.6x
1.0x

12.2x
20.1x
12.5x
25.3x
16.6x
12.9x
12.1x
13.7x
10.2x
9.0x
8.0x
10.6x
8.8x

11.8x
18.7x
11.6x
22.5x
15.2x
12.6x
11.6x
13.3x
10.1x
8.4x
7.5x
10.3x
8.6x

5.9x
6.8x
5.6x
5.2x
5.0x
3.7x
1.2x
4.6x
1.2x
1.3x
0.7x
1.5x
1.8x

12.8x
20.4x
13.6x
27.1x
17.5x
12.5x
11.7x
15.0x
10.2x
10.4x
8.3x
10.7x
7.0x

46.0%
33.3%
41.0%
19.3%
28.5%
29.2%
10.0%
30.6%
12.0%
13.0%
8.5%
14.3%
24.9%

41.4%
28.9%
29.00%
18.7%
21.4%
(12.1%)
(34.4%)
3.7%
(36.7%)
(14.2%)
(20.3%)
(19.5%)
27.5%

2.5%
15.6%
(10.4%)
60.4%
25.3%
(4.5%)
(36.2%)
63.4%
9.2%
(7.9%)
47.4%
26.5%
0.8%

14.6%
13.7%

24.7x
21.5x

22.0x
19.5x

1.7x
1.6x

1.5x
1.5x

13.2x
12.2x

12.5x
11.6x

3.4x
3.7x

13.6x
12.5x

23.9%
24.9%

2.6%
3.7%

14.8%
9.2%

18.3%
25.0%
19.7%
NA
7.5%
20.0%
30.0%
NA
18.0%

56.1x
107.0x
83.1x
43.1x
NM
37.4x
NM
NM
19.7x

40.3x
76.3x
69.6x
34.0x
108.9x
31.0x
NM
NM
NA

3.1x
4.3x
4.2x
NA
NM
1.9x
NM
NA
1.1x

2.2x
3.1x
3.5x
NA
14.5x
1.6x
NM
NA
NA

24.8x
35.9x
48.7x
12.7x
18.1x
8.7x
15.6x
16.9x
11.4x

20.4x
27.1x
42.1x
11.5x
15.7x
8.1x
13.9x
13.6x
NA

2.9x
5.5x
19.9x
1.3x
1.2x
0.7x
1.3x
0.9x
7.7x

27.0x
35.0x
51.6x
17.5x
18.7x
8.8x
16.7x
18.6x
15.5x

10.6%
15.8%
38.6%
7.6%
6.6%
8.3%
7.7%
5.0%
49.5%

(23.4%)
20.7%
31.7%
(36.3%)
28.0%
(4.7%)
(44.6%)
(30.3%)
NA

51.9%
88.8%
115.0%
85.2%
165.9%
18.5%
31.5%
4.1%
NA

19.8%
19.7%

57.7x
49.6x

60.0x
54.9x

2.9x
3.1x

5.0x
3.1x

21.4x
16.9x

19.0x
14.8x

4.6x
1.3x

23.2x
18.6x

16.6%
8.3%

(7.4%)
(14.0%)

70.1%
68.6%

14.3%
12.2%
NA

22.6x
28.1x
NA

20.2x
25.7x
NA

1.6x
2.3x
NA

1.4x
2.1x
NA

13.9x
20.3x
NA

13.2x
19.1x
NA

3.3x
10.5x
2.6x

14.3x
18.9x
17.9x

23.3%
55.5%
14.5%

3.4%
22.9%
(21.7%)

2.6%
48.6%
34.8%

13.2%
13.2%

25.3x
25.3x

22.9x
22.9x

1.9x
1.9x

1.8x
1.8x

17.1x
17.1x

16.1x
16.1x

5.5x
3.3x

17.0x
17.9x

31.1%
23.3%

1.5%
3.4%

28.7%
34.8%

P / E Multiple (1)
CY 18
CY 19

PEG Ratio
CY 18
CY 19

EV / EBITDA (2)
CY 18
CY 19

EV / LTM (3)
Revenue
EBITDA

EBITDA
Margin

Price Performance
CY 17
LTM

Cash

Total
Debt

Quick Service Restaurants
McDonald's
Yum! Brands
Restaurant Brands International
Domino's Pizza
The Wendy's Company
Jack in the Box
Papa John's
Sonic Corp
Bojangles', Inc.
Del Taco Holdings, Inc.
Carrols
El Pollo Loco
Papa Murphy's

$163.90
88.40
56.51
294.07
17.89
87.37
45.91
36.40
14.30
12.67
15.55
14.10
5.31

Average
Median
Fast Casual Restaurants
Chipotle Mexican Grill
Shake Shack, Inc.
Wingstop Inc. *
Fiesta Restaurant Group
Noodles & Company
Potbelly Corp.
The Habit Restaurants, Inc.
Zoe's Kitchen
FAT Brands Inc.

$482.03
57.90
69.71
29.45
12.10
13.45
16.90
13.34
8.28

$13,509
2,207
2,073
819
500
347
447
265
94

$13,283
2,247
2,290
889
559
313
467
310
96

Average
Median
Coffee and Snack Restaurants
Starbucks
Dunkin' Brands Group *
Jamba Juice
Average
Median

$54.86
76.52
12.99

$75,186
6,550
212

$80,014
9,245
203

$1,624
313
988
158
195
0
26
45
16
13
38
13
2

$323
9,666
14,233
3,473
2,803
996
593
723
135
172
280
86
100

$226
31
3
5
4
34
24
2
1

$0
71
220
75
63
0
44
47
3

$1,977
368
9

$6,805
3,063
0

Notes:
1. P/E and EV/LTM EBITDA multiples greater than 300.0x and 150.0x, respectively, are considered not applicable (NA).
2. CY EBITDA per consensus estimates.
3. EBITDA after pre-opening and share-based compensation expense.
* Company does not publicly disclose pre-opening expense.
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Publicly-Traded Restaurant Companies – By Dining Segment
$ in millions except per share data
Company
Casual Dining Restaurants
Darden Restaurants
Texas Roadhouse
Cheesecake Factory
Brinker International
Bloomin' Brands, Inc.
Dave & Buster's Entertainment
BJ's Restaurants
Red Robin Gourmet Burgers
Chuy's Holdings, Inc.
J. Alexander Holdings
Famous Dave's of America
Kona Grill, Inc.

Price
09/07/18
$119.16
75.17
55.08
47.50
19.70
57.65
75.50
40.00
29.40
12.65
6.60
2.50

Equity
Value
$14,991
5,408
2,635
2,007
1,836
2,345
1,657
520
512
189
60
33

Company
Value

LT
Growth
Rate

$15,770
5,269
2,740
3,503
2,904
2,682
1,748
729
501
206
54
61

9.5%
12.1%
13.2%
13.0%
9.1%
14.8%
15.1%
9.7%
17.8%
18.0%
20.0%
NA

22.8x
31.2x
20.5x
13.2x
14.0x
21.3x
35.3x
15.8x
26.3x
23.0x
15.7x
NM

20.8x
27.4x
18.9x
13.0x
13.0x
19.0x
32.1x
13.3x
24.0x
20.4x
15.7x
NA

2.4x
2.6x
1.6x
1.0x
1.5x
1.4x
2.3x
1.6x
1.5x
1.3x
0.8x
NA

2.2x
2.3x
1.4x
1.0x
1.4x
1.3x
2.1x
1.4x
1.3x
1.1x
0.8x
NA

14.1x
16.8x
11.2x
8.5x
7.4x
9.8x
13.9x
5.2x
11.9x
8.1x
8.0x
9.5x

13.2x
15.0x
10.8x
8.7x
7.2x
9.0x
13.1x
5.1x
11.0x
7.5x
7.6x
NA

2.0x
2.2x
1.2x
1.1x
0.7x
2.3x
1.6x
0.5x
1.3x
0.9x
1.0x
0.4x

13.1x
17.4x
11.9x
8.5x
8.2x
8.9x
14.6x
5.7x
12.8x
9.0x
7.1x
9.1x

14.9%
12.9%
10.0%
13.1%
8.5%
25.7%
11.2%
9.3%
10.1%
9.6%
13.6%
3.9%

32.0%
9.2%
(19.5%)
(21.6%)
18.4%
(2.0%)
(7.4%)
-(13.6%)
(9.8%)
32.3%
(86.1%)

54.7%
67.2%
42.1%
58.9%
20.3%
16.3%
168.7%
(29.9%)
61.5%
27.8%
54.4%
(23.1%)

13.8%
13.2%

21.7x
21.3x

19.8x
19.0x

1.6x
1.5x

1.5x
1.4x

9.7x
9.7x

9.2x
9.0x

1.1x
1.0x

9.3x
9.0x

11.1%
10.1%

(5.7%)
(4.7%)

43.2%
48.3%

13.5%
NA
NA
NA

23.1x
26.3x
NA
16.8x

21.5x
19.9x
NA
NA

1.7x
NA
NA
NA

1.6x
NA
NA
NA

15.0x
9.3x
NA
11.4x

14.3x
8.5x
NA
NA

2.4x
1.6x
0.6x
1.3x

16.8x
13.8x
11.2x
NM

14.2%
11.3%
5.8%
11.0%

18.3%
(10.3%)
11.5%
7.7%

69.7%
(33.5%)
(0.4%)
128.6%

13.5%
13.5%

22.1x
23.1x

20.7x
20.7x

1.7x
1.7x

1.6x
1.6x

11.9x
11.4x

11.4x
11.4x

1.5x
1.4x

13.9x
13.8x

10.6%
11.2%

6.8%
9.6%

41.1%
34.7%

7.2%
NA
NA
NA

16.2x
17.8x
22.4x
NA

15.4x
13.7x
20.2x
NA

2.2x
NA
NA
NA

2.1x
NA
NA
NA

9.9x
14.1x
12.3x
NA

9.6x
11.5x
11.9x
NA

1.3x
5.0x
2.2x
0.3x

11.1x
16.8x
13.4x
NM

12.0%
30.0%
16.6%
0.2%

(4.8%)
(34.1%)
3.2%
(38.3%)

9.2%
140.1%
33.5%
(30.6%)

7.2%
7.2%

19.3x
17.8x

17.8x
15.4x

2.2x
2.2x

2.1x
2.1x

12.1x
12.3x

11.0x
11.5x

1.0x
1.3x

9.2x
12.3x

9.5%
12.0%

(13.3%)
(19.5%)

4.0%
21.3%

Average
Median
Upscale Dining Restaurants
Ruth's Hospitality Group
Del Frisco's Restaurant Group
Ark Restaurant Corp.
The One Group

$31.40
8.95
22.71
3.20

$995
290
81
91

$1,042
584
102
103

Average
Median
Family Dining Restaurants
CBRL Group
Dineequity
Denny's Corp
Luby's
Average
Median

$155.25
91.68
15.22
1.86

$3,727
1,694
984
56

$3,953
3,005
1,293
98

P / E Multiple (1)
CY 18
CY 19

PEG Ratio
CY 18
CY 19

EV / EBITDA (2)
CY 18
CY 19

EV / LTM (3)
Revenue
EBITDA

EBITDA
Margin

Price Performance
CY17
LTM

Cash

Total
Debt

$147
154
29
11
82
17
19
22
10
7
10
5

$927
16
135
1,507
1,150
355
110
231
0
24
5
34

$3
6
5
1

$50
300
27
13

$174
96
4
2

$400
1,407
313
44

Notes:
1. P/E and EV/LTM EBITDA multiples greater than 300.0x and 150.0x, respectively, are considered not applicable (NA).
2. CY EBITDA per consensus estimates.
3. EBITDA after pre-opening and share-based compensation expense.
* Company does not publicly disclose pre-opening expense.
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Restaurant Public Equity Offerings
There has been a dearth of restaurant IPOs in the last few years yet investor interest in the sector
remains strong, as evidenced by recently completed follow-on offerings of NDLS and DFRG

# of Restaurant IPOs (1)
4

4

3

3
2

2

1
0
2010

2011

2012

2013

2014

2015

2016

0
2017

YTD 2018

# of Restaurant Follow-On Offerings
8
7

3

3

3

3
2

1
2010

1
2011

(1) 2017 IPO represents a non-traditional Reg A+ IPO

2012

2013

2014

2015

2016

2017

YTD 2018
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Current Restaurant M&A Environment
Deals in the Market

•

While conditions are favorable for differentiated
concepts, the M&A environment for Restaurant
companies is crowded with opportunities

•

Significant activity levels currently with many
additional companies evaluating alternatives



Private equity continuing to drive bulk of
transactions



Strategic activity levels increasing

•

Challenging conditions for public high-growth
companies is pushing more companies towards
private M&A in the near-term



•

Several high-quality companies have chosen this
path including Checkers, Cheddars, First Watch and
Café Rio

Interest in emerging growth concepts remains
high but hurdles have been raised




Perception that Fast Casual is over-built
Emergence of many “me-too” concepts in crowded
segments enhances need for concept differentiation

Completed

In Process

On Hold
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Notable Restaurant M&A Transactions
Strategic M&A activity is on the rise with a focus on building multi-brand platforms

PE Buyouts
Target

Growth Investments
Buyer

Target

Investor

Strategic
Target

Buyer
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Selected Precedent M&A Transaction Multiples
Limited Service Restaurants

EV / LTM EBITDA Multiple (1)
Average: 13.3x

20.9x
19.0x

Median: 13.1x

18.2x

16.7x
15.0x 15.1x
13.6x

13.3x

13.2x

12.0x

11.0x

10.1x
8.2x

16.3x

8.0x

7.0x

5.3x

Target:

Portillo’s

Einstein
Noah

Del Taco

Jack’s

Taco
Bueno

Jimmy
John’s

Acquirer:

Berkshire
Partners

JAB

Levy
Acquisition

Onex

TPG Growth

Roark
Capital

EV ($ in mm)

$875

$471

$500

$625

N/A

$2,350

$145

Announced:

Jul-14

Sep-14

Mar-15

May-15

Dec-15

Sep-16

Sep-16

(1) Represents Adj. EBITDA after pre-opening and stock based compensation

Wetzel’s
Pretzels

Checkers

Torchy’s

Panera
Bread

Cafe
Rio

Captain
D’s

Qdoba

Pret A
Manger

Jamba Inc.

Zoës
Kitchen

Oak Hill

General
Atlantic

JAB

Freeman
Spogli

Sentinel

Apollo

JAB

Focus
Brands

Cava
Group

$1,814

$525

$368

$7,482

$280

$300

$305

$2,000

$203

$298

Feb-17

Mar-17

Apr-17

Apr-17

Sep-17

Dec-17

Dec-17

May-18

Aug-18

Aug-18

Popeyes

CenterOak Restaurant
Partners
Brands
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Selected Precedent M&A Transaction Multiples (Cont.)
Full Service Restaurants

EV / LTM EBITDA Multiple (1)
Average: 9.9x

19.0x

Median: 9.0x

15.0x

9.2x

8.3x

8.0x

7.8x

Benihana

J.
P.F.
Yard House
Alexander’s
Chang’s

Miller’s Ale
House

CEC

Red Lobster

10.0x

8.2x
6.6x

6.5x

5.6x

Target:

10.8x

10.4x

9.2x

8.8x

15.3x

14.9x

5.0x

TGI
Friday’s

Sentinel
Golden Gate
Capital
Capital
Partners

Cotton
Barteca Bob Evans
Patch Café
Altamont
Capital
Partners

Cheddar’s
Ruby
Buffalo Wild Fogo de
Scratch First Watch
Tuesday
Wings
Chao
Kitchen

General
Atlantic

Golden
Gate
Capital

Darden

Advent

NRD
Capital

Arby’s
(Roark
Capital)

Rhone
Capital

Bravo Brio

Barteca

Angelo
Gordon

ABRH

Darden

Center bridge

Roark
Capital

Apollo

EV ($ in mm)

$290

$100

$585

$1,052

$315

$1,329

$613

$800

$119

$200

$368

$810

$520

$138

$2,886

$558

$101

$325

Announced:

May-12

Jun-12

Jul-12

Jul-12

Jul-13

Feb-14

May-14

Jul-14

Feb-15

Dec-15

Jan-17

Mar-17

Jul-17

Oct-17

Nov-17

Feb-18

Mar-18

May-18

Acquirer:

(1) Represents Adj. EBITDA after pre-opening and stock based compensation

GP
Del
Investments Frisco’s
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Recent Precedent M&A Transactions
Date
Announced
09/07/18
09/04/18
08/30/18
08/17/18
08/16/18
08/02/18
07/20/18
07/11/18
07/09/18
06/11/18
06/05/18
05/29/18
05/07/18
04/04/18
03/08/18
03/05/18
03/01/18
02/27/18
02/20/18
02/13/18
02/01/18
01/24/18
12/19/17
12/18/17
12/12/17
11/27/17
11/20/17
11/15/17
11/15/17
11/14/17
11/13/17
11/13/17
11/12/17
11/08/17
11/08/17
11/07/17
10/26/17
10/16/17
10/14/17
10/11/17
09/18/17

Enterprise
Acquirer

Target

Jollibee Foods Corporation
MTY Food Group
Coca-Cola
Cava Group
Roark Capital Group
Focus Brands (Roark)
Krispy Kreme (JAB)
RSE Ventures
High Bluff Capital Partners
High Bluff Capital Partners
Earl Enterprises
JAB Holding Company
Del Frisco's Restaurant Group
TriSpan Ventures
GP Investments
Fresh Hospitality
Valor Equity Partners
Butterfly Equity
Rhone Capital
Jollibee Foods Corporation
Elysium Management
Cara Operations
Apollo Global Management
Sentinel Capital Group
MTY Food Group
Arby's Restaurant Group (Roark)
YO! Sushi
FAT Brands
Sodexo
MTY Food Group
Brentwood Associates
TPG Growth
The Beekman Group
Panera Bread Company (JAB)
RSE Ventures
TriSpan Ventures
RSE Ventures
NRD Capital Management
Roark Capital Group
L Catterton
PWP Growth Equity

Tortas Frontera (47% stake)
sweetFrog
Costa Coffee
Zoe's Kitchen
Inspire Brands (Remaining 12% stake)
Jamba
Insomnia Cookies
Bluestone Lane
Taco Del Mar
Quiznos
Bertucci's Corporation
Pret A Manger
Barteca Restaurant Group
Rosa Mexicano
Bravo Brio Restaurant Group
Taco Mac
Roti Modern Mediterranean
Modern Market
Fogo de Chão
Smashburger (45% stake)
Huddle House
Keg Restaurants
Qdoba Restaurant Corporation
Captain D's
Imvescor Restaurant Group
Buffalo Wild Wings
Bento Box
Hurricane Grill & Wings
Centerplate
The Counter
Upward Projects
Mendocino Farms
Another Broken Egg
Au Bon Pain
Milk Bar
Yardbird Restaurants
&pizza
Ruby Tuesday
Culver's
Uncle Julio's
Luna Grill

Value
$26
$35
$5,100
$298
$3,659
$203
NA
NA
NA
NA
$20
$2,000
$325
NA
$101
NA
NA
NA
$558
$222
NA
$161
$305
$300
$212
$2,886
$78
$13
$675
NA
$70
$100
NA
NA
NA
NA
NA
$138
NA
NA
NA

EV / LTM
Sales
NA
NA
3.0x
0.9x
NA
2.7x
NA
NA
NA
NA
NA
NA
2.3x
NA
0.3x
NA
NA
NA
1.8x
NA
NA
0.3x
0.7x
NA
5.0x
1.4x
1.1x
NA
NA
NA
1.9x
NA
NA
NA
NA
NA
NA
0.2x
NA
NA
NA

EBITDA
NA
NA
16.3x
16.3x
NA
15.1x
NA
NA
NA
NA
NA
15.0x
15.3x
NA
6.6x
NA
NA
NA
10.2x
NA
NA
NA
5.3x
8.0x
16.0x
10.8x
9.8x
NA
NA
NA
15.7x
NA
NA
NA
NA
NA
NA
5.0x
NA
NA
NA
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Recent Precedent M&A Transactions (Cont.)
Date
Announced
09/15/17
09/14/17
09/08/17
08/24/17
08/15/17
08/08/17
07/27/17
07/13/17
07/10/17
04/19/17
04/09/17
03/28/17
03/27/17
03/23/17
03/23/17
02/21/17
01/24/17
12/05/16
12/05/16
11/21/16
11/16/16
11/16/16
11/10/16
11/08/16
10/25/16
10/10/16
09/21/16
09/14/16
09/08/16
09/07/16
09/02/16
09/02/16
09/02/16
06/08/16
05/25/16
05/09/16
02/26/16
Minimum
Mean
Median
Maximum

Enterprise
Acquirer

Target

Global Franchise Group
Nestle
Freeman Spogli & Co.
Caribou Coffee (JAB)
CapitalSpring Partners
Landry's Restaurants
Advent International
Brentwood Associates
Roark Capital Group
General Atlantic
JAB Holding Company
Invus Group
Darden Restaurants
AVALT
Oak Hill Capital Partners
Restaurant Brands International
Golden Gate Capital
Lee Equity Partners
Stripes Group
Panda Restaurant Group
AVALT
Fidelity / PWP Growth Equity
Cheesecake Factory
Tilman J. Fertitta
Restaurant Brands New Zealand
Thai Union
BDT Capital Partners
TPG Growth
Roark Capital Group
Harvest Partners
L Catterton
CenterOak Partners
Arlon
Butterfly Equity
MTY Food Group
JAB Holding Company
NRD Partners

Round Table Pizza
Blue Bottle
Cafe Rio Mexican Grill
Bruegger's Enterprises
FSC Franchising
Ignite Restaurant Group
First Watch Restaurants
Blaze Pizza
Jim 'n Nick's BBQ
Torchy's Tacos
Panera Bread Company
Cava Group
Cheddar's Casual Café
Dig Inn
Checkers Drive-In Restaurants
Popeye's Louisiana Kitchen
Bob Evans Restaurants
KMAC Holdings
Snooze
Just Salad
&pizza
MOD Pizza
Flower Child and North Italian
BR Guest Hospitality
Pacific Island Restaurants
Red Lobster
Lou Malnati's Pizzeria
Philz Coffee
Jimmy John's
OTG Management
Velvet Taco
Wetzel's Pretzels
Cici's Pizza
Lemonade Restaurant Group
Kahala Brands
Krispy Kreme Doughnuts
Fuzzy's Taco Shop

Value

EV / LTM
Sales

EBITDA

NA
NA
$280
NA
NA
$57
$520
$250
NA
$368
$7,482
NA
$810
NA
$525
$1,814
$368
$600
$100
NA
NA
NA
NA
NA
$105
$1,265
NA
NA
$2,350
NA
NA
$145
$133
NA
$327
$1,306
NA

NA
NA
1.4x
NA
NA
0.1x
NA
NA
NA
NA
2.7x
NA
1.3x
NA
1.5x
6.8x
0.4x
NA
NA
NA
NA
NA
NA
NA
NA
0.5x
NA
NA
NA
NA
NA
NA
NA
NA
2.4x
2.5x
NA

NA
NA
13.2x
NA
NA
2.8x
14.9x
NA
NA
19.0x
18.2x
NA
10.4x
NA
11.0x
20.9x
6.5x
8.0x
NA
NA
NA
NA
NA
NA
7.6x
8.8x
NA
NA
16.7x
NA
NA
13.6x
6.3x
NA
10.5x
16.9x
NA

$13
$864
$299
$7,482

0.1x
1.8x
1.4x
6.8x

2.8x
12.0x
11.0x
20.9x
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Notable Activist Campaigns in Restaurants
Company

Activist

Situation

Luxor
PW Partners





Luxor discloses 9.9% ownership and begins private dialogue with BJ’s
Luxor forms syndicate with 2 other activists to increase pressure
BJ’s settles with syndicate by adding 3 Board members and implementing repurchase program and cost
savings initiative

Barington




Pressuring BLMN to spin off smaller brands and operate Outback on a standalone basis
Pushing to reduce excessive corporate and advertising expenses, to ramp up its guest experience and
customer loyalty, and to add an independent board chair

Sandell






Public campaign calling for separation of real estate, restaurants and food businesses
Won 4 seats on board but tried for 8 (full takeover)
Eventual sale of restaurant business to Golden Gate Capital for $565 million (significant real estate)
The food business was eventually acquired by Post Holdings for $1.5 billion

Biglari





Board retained control after lengthy proxy battle
Poison pill defense deployed
Biglari continues to own 19.7%




Public campaign questioning strategy
Divestiture of Red Lobster to Golden Gate Capital for $2.1 billion (significant real estate) in response led
to eventual loss of Board control
Management turnover followed and spin-off of real estate assets driven by activist

Starboard Value



JCP





Challenged SSS results at both brands and shuttered a significant number of stores
Evaluated a potential divestiture of Taco Cabana, but suspended the process
Appointed a new CEO and implemented a strategic renewal plan; both brands have seemingly
recovered in 2018 posting positive SSS



Jana disclosed a 7.3% stake and began discussions with management around capital structure,
margins, capital allocation and franchise mix
Divested Qdoba segment to Apollo Global Management for $305 million

Jana


Ancora
Privet
Others





Ancora announced activist position and questioned company strategy
Privet, along with other activists, pressured the company to sell
Subsequently announced hiring of advisor and a strategic alternatives review; failed sale process and
Potbelly remains public



DFRG, DAVE, CMG, KONA have all experienced some form of activist behavior from shareholders
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Notable Go-Private Restaurant Transactions
Company

Transaction




TAC issued public letter to the board recommending changes in voting procedures and voicing concerns about deterioration
of financial results
Publicly announced strategic alternatives, including a potential debt refinancing, restructuring and potential sale
Acquired by Spice Private Equity, an affiliate of GP Investments, for approximately $100 million





Public campaign by Marcato questioning strategy and capital allocation; won 3 board seats in proxy vote
Implemented a refranchising strategy and Sally Smith agreed to retire
BWLD was later acquired by Arby’s / Roark for $2.9 billion





Entered into strategic alternatives review process after an unsolicited offer was received from a strategic buyer
THL Partners had a significant stake in the company
Acquired by Rhone Capital in a transaction valued at $558 million





Challenging SSS results, deterioration of EBITDA and looming debt load
Publicly announced strategic alternatives, including a potential sale
Ignite was de-listed, filed for bankruptcy and was later acquired by Landry’s for $55 million





Under pressure from Engaged Capital to cut expenses and move to an asset light business model
Settled with two activist investors in a deal that reshaped its board of directors
Announced acquisition by Focus Brands / Roark for $203 million





Issued $500 million in new debt to buy back shares to appease Luxor Capital
Ron Shaich, founder and CEO, stepped down
Panera later acquired by JAB Holdings for $7.5 billion





Strong Company performance with a share repurchase program in place
Red Mountain purchased a 5.1% stake in the company
Popeye’s later acquired by Restaurant Brands International for $1.8 billion



Entered into period of strategic review and pushed back shareholder vote to nominate dissident director candidates with
pressure from Engaged Capital
NRD Capital later acquired Ruby Tuesday in a $146 million go-private transaction (significant real estate value)








Announced negative SSS for the first time in 2017 and scaling back of new unit openings in 2018
Misada purchased a 16.8% stake in the company
Announced acquisition by Cava Group for $298 million (funded through Act III, Ron Shaich’s investment vehicle, and certain
existing Cava investors including Invus)
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Bankruptcy in the Headlines
Bankruptcy and Distressed Industries
Bankruptcy and Social Movements
Bankruptcy and Congress
Bankruptcy and Emerging Technology
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Bankruptcy and Distressed Industries
PE, Hedge Funds, and the Retail Demise

Trade War and Tariffs
Healthcare Unraveled
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The Retail Demise
• Retail industry filings remain high, particularly those tied to outdated
brick and mortar shopping without e-commerce development.
• Reorganization of retail businesses is very uncommon.
• BAPCPA drastically reduced the ability of retail businesses to reorganize,
including 503(b)(9) claims, lease rejection under 365(d)(4), and reclamation.
• Even where parts of the business may be viable, private equity/hedge fund
financing (both prepetition and DIP) exerts significant control over the
process. These financing structures have only limited risk tolerance.
• Recent public policy debate has focused on protecting treatment of
former employees in bankruptcy.
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Trade War and Tariffs
• Ongoing uncertainty in various markets subject to tariffs
• Many companies indicating that they will turn to bankruptcy
unless they receive exemptions from tariff policies.
• Primary areas of concern: businesses using steel and aluminum
components; farmers (cases filed under chapter 12).
• Asset volatility may impact valuation disputes in bankruptcy.
• Could result in increase of cross-border insolvencies.
• Bankruptcy may provide a forum for influencing trade policy.
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Healthcare Unraveled
• The healthcare industry continues to struggle in 2018.
• Impacted sectors include hospitals, skilled nursing facilities, and
senior care communities, among others.
• Influencing factors: complex, shifting regulatory regime; evolving
care practices; and shifts in approach to medical care.
• Bankruptcy for healthcare businesses
• Challenges to going concern sales, including transfer of provider
agreements and state and federal oversight.
• Patient care concerns and obligations
• Reasons to avoid bankruptcy and alternative solutions for the industry.
• Broader implication: rural healthcare shortages.
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Bankruptcy and Social Movements
Scandal, Abuse, and #MeToo

Student Loan Crisis
Data Privacy
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Scandal, Abuse, and #MeToo
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Scandal, Abuse, and #MeToo
• Bankruptcy has long history of providing resolution to companies that
fail due to issues beyond the core business. The current wave of cases
arising out of our nation’s renewed focus on assault allegations fall
within the same category as other mass tort bankruptcies.
• While not designed for this purpose, bankruptcy mechanisms can
be used to address interests of current and future victims.
• Common issues:
• Evaluating and addressing property of the estate.
• Effectively incorporating settlement into case resolution.
14

Chapter 8
15 of 33

Student Loan Crisis

15

Chapter 8
16 of 33

Student Loan Crisis
• Scope of the Crisis: More than $1.5 trillion, affecting 44 million people
• Most student loans are non-dischargeable in bankruptcy under 11
U.S.C. § 523(a)(8), unless the debtor can show that repaying the loans
would cause “undue hardship.”
• Very few debtors are able to satisfy the Brunner test for undue
hardship, applicable in the 11th Circuit.
• Policy and historical rationales support a different standard.
• Until Congress modifies the standard, debtors may have potential
alternatives to discharge.
16
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Data Privacy
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Data Privacy
• Consumer sensitivity to treatment of data continues to rise. Regulators
around the world have responded by imposing stricter standards (e.g.,
GDPR, state data protection statutes).
• High-profile data breaches add visibility to the issue.
• Bankruptcy is an option for companies facing breach liability.
• Rapid shift to cloud-based business solutions corresponded to increase
in cloud service start-up companies. As is the case in many start-up
sectors, bankruptcies may follow.
• Data privacy obligations arise in many bankruptcies, especially with
regard to the sale and treatment of PII.
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Bankruptcy and Congress

Chapter 8
20 of 33

Bankruptcy and Congress
Venue Reform

Fee Increases
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Venue Reform
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Venue Reform
• In January 2018, Elizabeth Warren and John Cornyn introduced the
Bankruptcy Venue Reform Act of 2018.
• Effect: if passed, companies will no longer be eligible to file in
their place of incorporation. The only venue will be where the
company is headquartered.
• Use of affiliate/subsidiary filing to create venue prohibited.
• Potential impact to the bankruptcy industry.
• Mixed reception among bankruptcy professional constituencies.
• Alternatives to legislation:
• Jurisdiction-specific measures, such as Local Chapter 11 Rules.
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Fee Increases
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Fee Increases
• Chapter 11 quarterly fees increased as of January 1, 2018.
• Under the Bankruptcy Judgeship Act of 2017, Pub. L. No. 11572, debtors may be responsible for a quarterly fee of up to
$250,000 (previous maximum was $30,000).
• Increase is temporary until U.S. Trustee fund reaches $200
million; impact on large business cases is significant.
• Congress is currently considering an increase in fees to Chapter 7
trustees (“Bankruptcy Administration Improvement Act of 2017”)
• Increases trustee compensation for no-asset cases from $60 to
$120 (first increase since 1995).
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Bankruptcy and Emerging Technology
FinTech (Financial Technology)

Cryptocurrency
Artificial Intelligence
26
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Bankruptcy and FinTech
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Bankruptcy and FinTech
• What is FinTech?
Companies that provide financial services technology for use by
consumers and businesses.
• FinTech Companies – Connection to Bankruptcy Filings
• Regulatory Uncertainty and FinTech Filings.
• FinTech Companies filing for Bankruptcy.
• Influence of FinTech Companies on Small Business and
Consumer Filings.
• FinTech Industry– Providing Services for Bankruptcy.
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Cryptocurrency in Bankruptcy
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Cryptocurrency in Bankruptcy
• What is Cryptocurrency?
• Classification of Cryptocurrency under the Bankruptcy Code
• Commodity or currency?
• Challenges to resolving cryptocurrency issues in bankruptcy.
• Volatility in value, legal status, location
• Influence of regulatory uncertainty
• SEC, DOJ, IRS, FinCEN, OFAC, etc.
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Bankruptcy and Artificial Intelligence
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Artificial Intelligence
• How is Artificial Intelligence treated in bankruptcy?
• AI developments are property of the estate.
• Classification of AI licenses, and associated rights under the
Bankruptcy Code.
• Artificial Intelligence in Bankruptcy Practice
• BakerHostetler – employed ROSS Intelligence for bankruptcy
research.
• AI used to predict risk of bankruptcy.
• Future use – in the judiciary?
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Questions?
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Pet Peeves of Judges,
Lawyers, and Law Professors

Writing ability (or the lack thereof).
• Why law students can’t write well these days.
• Why good writing matters.
• Competence requires, well, decent writing.
• Law is supposed to be a learned profession.
• There are tools that can help us. See, e.g., this discussion in Above the
Law about Legal Writing Pro, which is software to help tune up legal
writing.
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An example of bad writing.

What judges and partners think when they see
bad writing.
• Let’s open this one up—audience, your thoughts?
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My one-person campaign to fix bad writing.
Proofreading Affidavit
I, ____________________, do affirm that I performed all of the following tasks before I gave
this assignment to Professor Rapoport. I understand that any misrepresentation constitutes a violation
of the UNLV Student Academic Misconduct Policy.
1. I have made sure that I have spelled Professor Rapoport’s name correctly throughout my paper
(including footnotes).
…
3. I have done a search for “this” and “that,” and I have made sure that I have paired an actual noun
with each of those words so that Professor Rapoport doesn’t have to guess what the “this” or
“that” means in the context of the sentence.
…

My one-person campaign to fix bad writing.
13. I understand that “its’ ” is not a word (because there is no such thing as
the plural possessive of “its”), and I have run a search on my paper to
make sure that I have not used that word.
…
18. I also understand that I cannot make a singular noun plural by adding
an apostrophe and an “s.” I have checked every occurrence of “ ’s” and
“s’ ” in my paper to make sure that I have used them correctly.
19. I have checked my paper to make sure that I have used the Oxford
comma.
…
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My one-person campaign to fix bad writing.
24. I have eschewed unnecessary adjectives and adverbs, trusting that
Professor Rapoport will form her own opinions about whether something
is, for example, “horrifyingly bad” or “unbelievably stupid.”
25. I understand that the word “unique” does not need a modifier, and
I have made sure that, if I have used “unique” in this paper, I have deleted
modifiers like “very” in front of “unique.”
…
Affirmed on the following date: ______________.

Other suggestions on writing, before we move
to the next topic?
• Let’s open this one up—audience, your thoughts?
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Civility and collegiality.
• Why aren’t we as polite as we used to be?
• Is it a symptom of how electronically connected our lives have
become?
• How tone-deaf the written word might be? (E.g., writing “I resent
the email” when intending to convey that you sent another copy
of the same email to someone—that you “re”-sent it.)
• Are there no good social consequences for bad social behavior?

Per curiam opinion in Matter of Giorgini, 2018
NY Slip Op 06708 (9/23/18).

Chapter 9
6 of 14

Matter of Giorgini:

Matter of Giorgini:
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Matter of Giorgini:

Matter of Giorgini:
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Matter of Giorgini:

Anyone remember the “few french fries short
of a happy meal” case?
• From Above the Law (of course):
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More:

So what causes incivility?
• Let’s rule out the people who are just, well, boors.
• For everyone else:
• Speed and pressure of law practice.
• “Heat of the moment” comments.
• Social pressure—the more that bad behavior is tolerated in a
organization, the more that other, “nicer” people may be tempted to
follow suit.
• “Tone at the top” matters.
• Audience—other thoughts?
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Client management.
• Do you remember the good old days when a fax or a FedEx meant
“urgent,” when mail took several days (not nanoseconds), and when we
had time to think about things?
• Client pressures:
• On how we bill.
• On what we bill.
• On the arguments we might not want to make or the positions we
might not want to take.

In re Martinez, 393 B.R. 27, 34 (Bankr. D. Nev.
2008):
• Bank client refused to allow its own attorney to amend a motion for
relief from the automatic stay that had included the wrong parcel, even
after the bank’s lawyer discovered the error. The bankruptcy court
issued an OSC as to why the lawyer, the law firm, and the client shouldn’t
be sanctioned for the refusal to correct the error.
When Cooper Castle and its lawyers learned of the lack of a basis
to oppose the debtors' motion, they should have declined to oppose
it. Instead, they each took the passive approach to client
representation, seemingly doing whatever the client requested,
regardless of whether it was reasonable or justified by the facts. A
lawyer may not do this.
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Martinez at 36-37:
The court understands that lawyers do not give away their services,
and that good business and good lawyering each require that the
lawyer serve the client's business needs. But law is a profession as
well as a business. Because of this status, lawyers must not allow
the interests or dictates of a client to control their professional
judgment.
… As the Fifth Circuit recently noted, “This is no matter of rules
of fine etiquette. Rather, it is the matter of lawyers as officers of
the court conducting themselves in ways that do not impede the
work of the courts—the genuine and not false service to their
clients.”
(footnote omitted).

In re Aston–Nevada Ltd. Partnership, 391 B.R.
84, 96 (Bankr. D. Nev. 2006):
• The single-asset case involved a missing Porsche.
• In its sanctions opinion, the Court noted:
[The case’s history] is not a history that brings honor to the legal
profession. It is a history, however, that presents at least two
possible types of errors that could form the basis of sanctions:
errors caused by representing a client whose case presented issues
demonstrably beyond the capacity of the lawyers involved, and
errors caused by crossing the line between zealous advocacy and
bad-faith practice.
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Aston–Nevada at 103:
• After concluding that the lawyer should have known better:
To act on such frivolous claims, then, without independent investigation, was to succumb
to the so-called “butler-style” of representation, under which the sequaciously servile
lawyer does whatever the client wants and then cites that client’s command as a shield
to the improper actions. This style of lawyering, however, has no place in bankruptcy
court or, for that matter, in any court. Rule 9011(b)(2) requires that “the claims, defenses,
and other legal contentions therein are warranted by existing law or by a nonfrivolous argument
for the extension, modification, or reversal of existing law or the establishment of new law.”
No facts existed that could have made a filing by a one-asset, one-creditor, entity such as
Aston–Nevada “warranted,” especially when that one creditor was undersecured. There were
no creditors to protect, and thus no need for a collective action, and there was no equity in the
one asset for the debtor after the creditor’s claim was paid. In such a case, all actions other than
seeking dismissal were part and parcel of the unlawful activity that started with filing the
petition.
This conduct runs afoul of Rule 9011. It is the presentation of a claim or contention,
whether by signing it or later advocating it, that triggers Rule 9011.

So how do we control clients who are
controlling us?
• Let’s open this one up—audience, your thoughts?
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50 ways to alienate judges (well, not quite 50).
• Not understanding the law or the purpose behind the law.
• Not knowing your client’s facts reasonably well.
• Lying to the court (including misstatements of the facts or the law).
• Lying to opposing parties.
• Poorly crafted arguments.
• Name-calling.
• Lying about fees (not billing time appropriately).
• Treating support staff poorly.
• “Going to 11” right away, rather than starting reasonably. (That’s a This is
Spinal Tap reference.)

What are some other ways to alienate judges?
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What are some ways to alienate partners?
• Leaving at 5 p.m. when there’s an emergency at the office and you don’t
have a personal emergency.
• Waiting until the last minute to draft something, so that there’s no time to
fix any problems.
• Blaming support staff for your own mistakes. (See? There’s a theme
about how one treats support staff.)
• Complaining to others about your treatment (mistreatment?), rather than
bringing it up with the person in charge.
• Complaining about your salary or benefits in front of people who make
far, far less.
• What other examples might there be?

In summary.
• You may think of good writing, or civil behavior, or timeliness, or
honesty as “little” things.
• But a lawyer’s reputation builds over time. (It can be destroyed in an
instant, though.)
• We’d all be happier if others behaved better.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

