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The Institute of Continuing Legal Education’s publications are intended to provide current and 
accurate information on designated subject matter. They are off ered as an aid to practicing 
attorneys to help them maintain professional competence with the understanding that the 
publisher is not rendering legal, accounting, or other professional advice.  Attorneys should 
not rely solely on ICLE publications.  Attorneys should research original and current sources of 
authority and take any other measures that are necessary and appropriate to ensure that they 
are in compliance with the pertinent rules of professional conduct for their jurisdiction.  
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and the presentation of information on their designated subjects at the seminar.  The opinions 
expressed by the faculty in their papers and presentations are their own and do not necessarily 
refl ect the opinions of the Institute of Continuing Legal Education, its offi  cers, or employees.  The 
faculty is not engaged in rendering legal or other professional advice and this publication is not 
a substitute for the advice of an attorney.  This publication was created to serve the continuing 
legal education needs of practicing attorneys.  

ICLE does not encourage non-attorneys to use or purchase this publication in lieu of hiring 
a competent attorney or other professional.  If you require legal or other expert advice, you 
should seek the services of a competent attorney or other professional.

Although the publisher and faculty have made every eff ort to ensure that the information 
in this book was correct at press time, the publisher and faculty do not assume and hereby 
disclaim any liability to any party for any loss, damage, or disruption caused by errors or 
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The Institute of Continuing Legal Education of the State Bar of Georgia is dedicated to promoting 
a well organized, properly planned, and adequately supported program of continuing legal 
education by which members of the legal profession are aff orded a means of enhancing their 
skills and keeping abreast of developments in the law, and engaging in the study and research 
of the law, so as to fulfi ll their responsibilities to the legal profession, the courts and the public.

Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.
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A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.

iii
FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Tangela S. King
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE
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AGENDA

PRESIDING: Brian M. Deutsch, Program Chair; McCurdy & Candler, LLC, Decatur

 7:15 REGISTRATION AND CONTINENTAL BREAKFAST (All attendees must check in
  upon arrival. A removable jacket or sweater is recommended.)

 8:00 WELCOME
  Brian M. Deutsch

 8:10 NON-PROBATE PLANNING
  Joseph A. Sillitto, Page Scrantom Sprouse Tucker & Ford PC, Columbus

 9:15 ETHICAL MANAGEMENT AND MARKETING OF AN ESTATE PLANNING PRACTICE
  Michelle W. Koufman, Davis Pickren Seydel & Sneed LLP, Atlanta

 10:15 BREAK

 10:25 LONG TERM CARE EDUCATIONAL UPDATE
  D. Corey Rieck, The Long Term Care Planning Group, Atlanta

 11:25 PLANNING FOR RETIREMENT BENEFITS
  Jason R. Cross, Brightworth, Atlanta

 12:25 LUNCH (Included in registration fee.)

 12:50 WILL DRAFTING 101
  Bridget W. Christian, Bridget Christian Law Group, LLC, Alpharetta

 1:50 BREAK

 2:00 PROBATE IS NOT A FOUR LETTER WORD (BASIC PROBATE AND ESTATE    
  ADMINISTRATION IN GEORGIA)
  Jessica A. “Jessie” Cohan, The Bowden Spratt Law Firm PC, Atlanta

 3:00 ESTATE DISPUTES
  Ophelia W. Chan, Chan Law Firm LLC, Marietta

 4:00 ADJOURN
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could exist that would affect the applicability of, effect of, or tax treatment of a 
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 1 

INTESTACY 

The operative assumption for most attorneys is that estate planning involves the 

use of wills and trusts to assist a client in arranging his or her affairs in such a manner 

as to effectuate the client’s desires regarding the disposition of his or her property in the 

most tax efficient manner possible.  However, Georgia, like every other state provides an 

alternate default mechanism for the disposition of property of a decedent through its 

statutory rules of Descent and Distribution.  These provisions are found in Title 53, 

Chapter 2 of the Official Code of Georgia Annotated. 

While most everyone would be in agreement that reliance upon a state’s 

inheritance statute is not the preferred choice for assisting a client in the arrangement of 

his or her affairs, there are times when the disposition of property under those rules 

would be the same as the dispositive scheme that the client would provide for under his 

or her will.  For reasons of economy, lack of testamentary capacity or otherwise it might 

very well be that having an intestate estate is a viable and practical alternative to having 

a will as the dispositive instrument. 

For the most part, the rules of descent and distribution leave very little to chance 

or interpretation.  As a statutory construct, it is designed to facilitate the transmission of 

the decedent’s property and to address and resolve and address all but the most unusual 

sets of circumstances. 

Under OCGA section 53-2-1(c) the disposition of the property of a decedent 

without a will is a function of whether the decedent had a spouse or descendants.  If only 

survived by a spouse, then the spouse is the sole heir.  For many young married couples, 

everything passing to the surviving spouse would be the outcome which would be 

desired and so a will for such a couple only fleshes out what is the same result under the 

 2 

statute.  But once you incorporate descendants into the equation, the outcome under the 

intestacy rules and what would most likely be the desired result under a will start to 

diverge.  If there is a spouse and children, then the spouse and the children share 

equally.  Now, this is probably not the outcome which one would desire in the 

circumstance of a spouse and minor children since minor children owning property in 

and of itself is a problem in addition to the issue of diluting the wealth passing to the 

surviving spouse because he or she has to share with the children.  The statute attempts 

to provide some protection to the surviving spouse in regard to dilution by requiring 

that his or her share shall not be less than one-third.  OCGA section 53-2-1(c)(1). 

Where there is no spouse, then the issue turns on whether there are descendants.  

If there are children, they stand in the first degree of relationship to the decedent and 

take equally.  If you have a deceased child, the statute provides that the descendants of a 

deceased child take the child’s share by representation, that is per stirpes.  OCGA 

section 53-2-1(c)(3).  Again, this might very well be the same outcome as you would 

have under a will for a widow or widower with surviving adult children. 

In the context of a decedent without a spouse and descendants, the rule is that 

the parents of the decedent stand in the second degree of heirship and take the intestate 

property.  OCGA section 53-2-1(c)(4).  Now this is likely not the outcome which most 

adult single persons would opt for if they had surviving siblings as well as surviving 

parents and so a will might be more important to a single adult with property to dispose 

of than a married client who is recently married.  But if you have a single adult with 

deceased parents, then his or her siblings take on a per stirpes basis so you get back to a 

dispositive scheme which might very well mirror what would be done under a will.  

OCGA section 53-2-1(c)(5). 
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 3 

As you move to more remote heirs, the rules get more complex and less likely to 

match the wishes of someone who has no spouse, descendants, parents or siblings.  For 

these types of clients, a will becomes much more a necessity.  See OCGA section 53-2-

1(c)(5) - (8), inclusive. 

As noted above, the laws of descent and distribution provide a pretty good 

framework for the administration of an intestate estate.  For example, the definition of 

“child” under OCGA section 53-2-1(b) addresses posthumously born children and half 

siblings.  OCGA section 53-2-5 specifically addresses children conceived by artificial 

means and treats them as a child of the parents and entitled to take under the intestacy 

rules. 

The rules for the appointment of an administrator of an intestate estate fill the 

gap of who should serve as the personal representative just as a will designates who shall 

serve as executor.  In many cases these rules will approximate the choices an individual 

would probably make in the context of naming the executor of his or her estate.  Under 

OCGA section 53-6-20 the order of preference for an administrator is (1) the surviving 

spouse; (2) one or more heirs of the intestate or a person selected by a majority of the 

heirs; (3) any other eligible person; (4) any creditor of the estate and (5) the county 

administrator. 

In closing, intestacy is probably not the preferred choice as an estate plan but for 

the right set of circumstances the rules under the statute are likely to approximate the 

outcome which the decedent would have desired under a will and can thus be a viable 

alternative to a will. 

 4 

YEAR’S SUPPORT 

 Under most state statutory regimes there exists some protection for a surviving 

spouse and minor children from being disinherited by their spouse or parent.  Under the 

Uniform Probate Code, the elective share mechanism permits a surviving spouse to 

either accept the provision made for him or her under the will or obtain a portion of the 

“augmented estate” based upon the duration of the marriage.  This elective share of the 

augmented estate is influenced by the “partnership theory of marriage” common to 

community property states. 

 The legislative perspective in Georgia as to the protection of a surviving spouse 

and minor children has not advanced to the level provided for in the Uniform Probate 

Code.  I think it is probably a fair statement that Georgia may be one of the few states, 

and maybe the only state, in which one can effectively disinherit one’s spouse and minor 

children.  This limited protection of surviving spouses and minor children has early 

origins under Georgia law based upon the notes to Title 53, Chapter 3 which show as the 

earliest citation Laws 1792, Cobb’s 1851 Digest, p. 307. 

 But even as limited as Year’s Support in Georgia might be, it can be a very 

effective tool in providing for a surviving spouse and minor children under the right set 

of circumstances.  Under OCGA 53-3-1(b) and (c), one of the necessary expenses of 

administration and to be preferred before all debts other than those given higher 

priority is the provision of year’s support.  The surviving spouse and minor children of a 

testate or intestate decedent are entitled to an award of property for the support and 

maintenance for the period of 12 months from the date of death. 

 Year’s Support is not automatic, it must be petitioned for and is barred by the 

marriage or death of the surviving spouse prior to filing the petition or the marriage, 
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of circumstances.  Under OCGA 53-3-1(b) and (c), one of the necessary expenses of 
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death or attaining age 18 by a minor prior to filing the petition.  OCGA section 53-3-2.  

Most wills contain a provision which provides for the waiver of year’s support.  Presence 

of such a waiver under the will puts the surviving spouse in the position of having to 

make a choice of taking under the will or electing year’s support so that he or she gets 

one or the other, not both.  OCGA section 53-3-3. 

 So what is the attraction of year’s support as a non-will planning tool?  Under 

OCGA 53-3-1(c) it seems that the award is limited to property to support and maintain 

the surviving spouse and minor children for a period of 12 months.  That does not seem 

to be very much.  It is the process which can operate to the advantage of a surviving 

spouse and minor children.  Under OCGA 53-3-5, the petition shall set forth a schedule 

of property, both real and personal, including household furniture to be awarded.  

Notice is given to interested persons, including heirs, beneficiaries and creditors of the 

decedent of the petition and they have the opportunity to object to the proposed award.  

OCGA sections 53-3-6 and 53-3-7.  Absent an objection, the probate court “shall enter 

an order setting aside as year’s support the property applied for in the petition.”  OCGA 

section 53-3-7(a).  If there is an objection to the property to be set aside in the petition, 

then the court shall determine the award based upon an amount sufficient to “maintain 

the standard of living that the surviving spouse and each minor child had prior to the 

death of the decedent” taking into account sources other than the year’s support 

including separate property and earning capacity of the petitioner, the solvency of the 

estate and such other criteria as the court deems equitable.  OCGA section 53-3-7(c).  

Once the property is set aside as an award for year’s support, taxes and liens for taxes 

are divested.  OCGA section 53-3-4.  As a necessary expense of administration, it is 

preferred before all other debts.  OCGA 53-3-1(b). 

 6 

Because the petitioner for year’s support is able to frame the issue in terms of 

property to be awarded and it is incumbent upon someone, such as a creditor, to object 

to the award, in many cases the petition for year’s support can capture much more than 

what one would deem necessary to provide support for one year.  The maintenance of an 

accustomed manner of living from the award and the fact that the property awarded is 

priority to debts can make this a very valuable option particularly in situations where 

the decedent was financially distressed. 

Historically, one of the others aspects of year’s support which made it attractive 

was the ability to obtain relief from property taxes.  Under OCGA 53-3-4, whether the 

estate is solvent or insolvent, all taxes and liens for taxes accrued for the years prior to 

death with respect to the property set aside as year’s support are divested as if the entire 

title to the property were included in the award.  In addition, if elected in the petition, 

current year property taxes will also be divested upon the awarding of the property as 

year’s support.  Back when most wealth was based upon possession of real property and 

property taxes could represent one of the major financial burdens of both the decedent 

and the heirs, relief from unpaid back taxes and current year could be a material benefit.  

Think of Scarlett O’Hara and all of her conniving to come up with the money to pay the 

property taxes on Tara. 

But see O.C.G.A. sec. 53-3-4 (effective July 1, 2016) (causing petitioner to seek 

EITHER  divestment for “homestead” (as defined in O.C.G.A. sec. 48-5-40) OR other 

real property). 

FINANCIAL POWERS OF ATTORNEY 

 Outside of a will or trust, one of the most important documents you can prepare 

for a client is a financial power of attorney.  Georgia has passed a version of the Uniform 
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Power of Attorney Act in the form of House Bill 221 (the “Act”).   The Act is Chapter 6B 

of Title 10.  A copy of the new Georgia Statutory Form for Financial Power of Attorney 

can be found at OCGA section 10-6B-70.  For powers executed after July 1, 2017, Ch. 6B 

will govern to the extent the power qualifies as a power of attorney under the definitions 

in § 10-6B-2 (e.g., it’s written) and the power does not fall within one of the listed 

exceptions in § 10-6B-3 (e.g., power issued to creditor in connection with transaction).  

If Ch. 6B does not apply, Ch. 6 will apply.  Note that Article 7 of Ch. 6 (financial powers 

of attorney form) is repealed effective July 1, 2017.  

The law for powers of attorney executed before July 1, 2017, and the law for 

powers of attorney that do not meet the definitions or comply with requirements of new 

statutory power of attorney has been left in place as Chapter 6.    

What I am going to attempt to address are some of the practical aspects which I 

have encountered with powers of attorney.  These aspects are relevant whether you will 

use the new statutory form or not.   Citations are to Chapter 6.  

 Let us remember that a power of attorney is the creation of an agency 

relationship between the principal (the one granting the power) and his or her agent 

(the one to whom the power to act is delegated).  Accordingly, all of the traditional rules 

of agency are applicable to the relationship between the principal and agent as well as in 

relationship to third parties.  OCGA Title 10, Chapter 6 Agency.  So the relationship of 

principal and agent arises when one person authorizes another to act for him, either 

expressly or by implication or subsequently ratifies the acts of another on his behalf.  

OCGA section 10-6-1.  Any person who is of sound mind can be appointed an agent, 

even an infant (i.e. a person who has not attained the age of majority) and the principal 

shall be bound by the act of such agent.  OCGA section 10-6-3.  Fiduciaries can create 

 8 

agency relationships and are authorized to sell and convey property by attorneys in fact.  

OCGA section 10-6-4.  An agent may not delegate his or her authority to another unless 

specifically authorized to do so.  OCGA section 10-6-5. 

 One of the first questions that arises in the context of powers of attorney is 

whether the power is “durable”.  For this purpose, durable means does the agency 

survive the incompetency or incapacity of the principal.  OCGA section 10-6-36 provides 

that “a written power of attorney, unless expressly providing otherwise, shall not be 

terminated by the incompetency or incapacity of the principal.”  The power of attorney 

shall stay in force until such time as a conservator has been appointed for the principal 

or some other judicial proceeding terminates the agency.  OCGA section 10-6-36.  In 

terms of drafting, the recommendation is to make clear in the document that the agency 

survives the incapacity of the principal and not rely solely upon the authority of the 

statute since it might very well be that the agent will be required to interact with a third 

party in another jurisdiction unfamiliar with Georgia law. 

 One of the issues that also arises with respect to powers of attorney is when do 

these become effective.  My personal preference has always been for currently effective 

and exercisable powers.  However, some clients view a power of attorney as only 

needing to be available to help address their need for assistance in managing their 

affairs when they are no longer able to act.  For those clients, a power which becomes 

effective on the occurrence of some future event, a “springing power”, might be more 

attractive.  The challenge is to define the condition which gives rise to the authority to 

act under the power, such as the principal no longer being able to manage his or her 

financial affairs, and then having a practical executable means to make that 

determination in a manner which is going to be acceptable to a third party who is being 
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asked to accept the authority of an agent to act on behalf of the principal.  So if the 

standard is no longer able to manage his or her financial affairs as determined by the 

principal’s then attending personal physician, you have to find a physician who is going 

to be willing to make that determination, make that determination in writing and then 

“sell” that determination to a bank, brokerage firm or real estate closing attorney when 

the agent goes to transact business on behalf of the principal. 

 Absent some special purpose agency arrangement where it is necessary to have 

multiple principals such as the appointment of an agent to complete a specific 

transaction or task for several persons, powers of attorney should be limited to having a 

single principal, even for married couples.  While OCGA section 10-6-23 attempts to 

address the issue of what should an agent do when instructions are given by only one of 

multiple principals, the solution it offers of permitting the agent to follow the directions 

of one of the principals if the directions are not in conflict with the general instructions 

of the power leaves a great deal open to interpretation.   

 Selection of an agent can be challenging.  Married couples tend to wish to appoint 

each other, which is perfectly reasonable.  But age and declining ability start to erode the 

effectiveness of naming just the spouse as agent since you may reach the point where 

not only is the principal unable to act on his or her own behalf but the agent is also to 

infirmed to effectively serve.  Naming children seems a reasonable option, until you get 

into the discussion of should it be one of the children, some but not all of the children, 

or all of the children.  Considerations such as physical proximity to the principal, good 

business judgment and time to commit to handling an elderly parent’s affairs all come 

into play.  Not to be forgotten are the sibling rivalries which continue to exist well 

beyond adolescence.   

 10 

 So what are some of the practical solutions to the issues involving the 

appointment of an agent?  One, consider naming a successor agent if the first named 

agent is unable or unwilling to serve.  Be cautious about how you define the means by 

which one agent ceases to serve and the other agent commences to serve.  Focusing on 

lack of capacity forces you to consider what is the process by which an agent is 

determined to be incapacitated.  I personally like the standard of unwilling or unable to 

serve since it is vague in its meaning.  Two, it is permissible to name co-agents but you 

then need to decide the rules for how they are to act.  I think the default rule is that if 

you name co-agents they must all act in conjunction unless the appointment permits 

otherwise.  Whether co-agents must act collectively or independently maybe a function 

of the reasoning behind naming co-agents.  If the purpose is to provide a check on the 

conduct of one agent, then you will wish to require them to act collectively since only by 

requiring collective action do you accomplish your goal of limiting the authority of an 

agent.  But co-agents are frequently named as a convenience to account for 

unavailability of one agent when something needs to be done.  In that context, the power 

should clearly describe that each agent has full power to act independently of the other 

and that any third party can rely on the action of one as binding. 

 Particularly if the principal is going to be dependent upon the agent to handle 

most of the day to day affairs of the principal, consideration should be given to requiring 

the agent to periodically report to other family members on what they have been doing.  

One of the troublesome trends has been agents taking advantage of their role to the 

disadvantage of the principal where the principal is in no position to monitor the actions 

of the agent.  By imposing an obligation to report not only to the principal but to some 

other family member or a third party with whom the agent would find it difficult to 
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collude, you can an at least provide some oversight to the conduct of the agent.  OCGA 

sections 10-6-24 and 25 provide some statutory limitations on the conduct of the agent 

by prohibiting the agent to be the purchaser of the principal’s property without consent 

of the principal and precluding the agent from personally profiting from his principal’s 

property.  OCGA section 10-6-30 imposes a duty on all fiduciaries, including agents, to 

keep their accounts in a “regular manner and to be always ready with them supported by 

proper vouchers”. 

 Once you have resolved the issue of who is the agent, you then turn to the issue of 

what powers should be given to the agent.  In the estate planning context, you are most 

likely granting a power of attorney for the general needs of the principal, not something 

limited to a particular transaction or activity.  Accordingly, the grant of the powers 

should necessarily be broad.  I have attached to the materials copies of both the former 

statutory financial power of attorney and a power of attorney form I used when in 

private practice for your reference.  For purpose of the presentation I am going to be 

making reference to the former statutory power unless it does not include something 

you should at least consider including. 

 The primary need of most principals in need of an agent is the conducting of 

routine financial services.  This means interacting with a bank and other financial 

institutions such as brokerage firms.  Accordingly, you want to make sure that the power 

authorizes the agent to conduct these routine banking and financial transaction needs 

such as depositing a check, making a withdrawal, renewing a certificate of deposit, 

renewing a loan or negotiating a new loan, approving a stock purchase or sale, access a 

safe deposit box.  Former Statutory Power Paragraphs 1, 5, 6 & 7.  The agent is generally 

going to need to interact with service providers such as a utility company so the agent 
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will need the authority to pay a bill, contract for the delivery of services and otherwise 

contract on behalf of the agent.  Former Statutory Power Paragraph 2. 

 Not well addressed in the former statutory power are the issues related to 

retirement plans.  With retirement plans, the agent will need to make decisions related 

to investments, distributions and designation of beneficiaries.  Specifically 

contemplating those issues within the power is probably good practice.  See the Joe 

Smith Power of Attorney.   

 If the principal owns real estate, then the agent is going to need authority to act in 

that regard as well.  This can necessarily include the power to sell and to purchase and to 

grant a security interest in the property.  The agent might need to interact with a county 

tax assessor and tax commissioner in regard to disputing the property tax assessed value 

of the property or filing for tax relief benefits such as homestead and age based property 

tax relief provisions.  One of the greatest objections I ever had by a client with respect to 

a power of attorney was granting the power to the agent to borrow against the real 

property but this is a critical power.  There might already be a mortgage on the property 

and it would be to the benefit of the principal to refinance to the mortgage to a lower 

interest rate.  Or there might not be any debt now but a reverse mortgage to monetize 

the equity in the property to provide for the care of the principal might be necessary.  

These actions beneficial to the principal require the clear authority to act.  Former 

Statutory Power Paragraph 3. 

 What if the principal has a business?  While trying to operate a business long 

term via a power of attorney is probably not a viable solution to maintaining a business, 

it might very well be that an unexpected illness can thrust an agent into the role of 

business manager for some short period of time.  Accordingly, if your client is a small 
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the equity in the property to provide for the care of the principal might be necessary.  

These actions beneficial to the principal require the clear authority to act.  Former 

Statutory Power Paragraph 3. 

 What if the principal has a business?  While trying to operate a business long 

term via a power of attorney is probably not a viable solution to maintaining a business, 
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business owner, granting his or her agent specific business authority would be 

appropriate.  Former Statutory Power Paragraph 8. 

 Most principals have various forms of insurance such a property and liability 

insurance on their residence and automobiles and life insurance.  Specifically granting 

authority to deal with these issues such as renewals and filing claims should be 

considered.  Former Statutory Power Paragraph 9.  One point of caution with respect to 

life insurance, there is a concern that an agent under a power of attorney can have an 

incident of ownership for federal estate tax purposes under IRC section 2042 and this 

incident of ownership can cause inclusion of the value of that life insurance policy 

owned by the principal in the gross estate of the agent for federal estate tax purposes.  

For example, husband names wife as his agent under his power of attorney and husband 

owns a policy of life insurance on wife and husband is the beneficiary of the policy.  Such 

an arrangement would normally result in the insurance of wife being excluded from her 

gross estate for federal estate tax purposes because she has no incident of ownership in 

the policy.  But if wife is the agent for husband and can change the beneficiary of the 

policy, borrow against the policy, surrender it for its cash value as the agent she can be 

deemed to have an incident of ownership in the policy and thus cause the policy 

proceeds to be included in her gross estate should she die before husband. 

 Filing tax returns on behalf of an agent is frequently one of the core duties of the 

agent.  Accordingly, specific authority to file returns and settle disputes over taxes 

should be granted.  Authority to hire an accountant to prepare tax returns and represent 

the principal should also be granted.  Former Statutory Form Paragraph 12.  While I 

think a specific power in a power of attorney generally is accepted by the IRS as 

adequate to act on behalf of the agent, if you know of a particular issue that will need to 
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be resolved by the agent you should also consider having the principal execute an IRS 

Form 2848 Power of Attorney as well since that is the Service’s internal form. 

 Not addressed in the former statutory power is the power to make gifts on behalf 

of the principal.  While there is some case law that does conclude that a general grant of 

power to do all things that the principal can do is broad enough to permit the agent to 

make gifts on behalf of the principal where it was shown the agent was continuing an 

established pattern of gift giving, I would not rely on such general grant of authority for 

anything more than traditional gifts for things like birthdays and holidays.  If you are 

expecting the agent to make estate planning type gifts such as large gifts designed to 

make use of the gift tax annual exclusion amount of $15,000 or consume a portion of 

the principal’s lifetime gift exclusion amount or significant charitable gifts, then a 

specific grant of such gifting authority should be included in the power.  See the Joe 

Smith Power of Attorney for sample language.  Another cautionary note at this point 

concerning the inadvertent granting of a general power of appointment by giving an 

agent the power to make gifts which could include making a gift to the agent or to 

someone to whom the agent owes a duty of support.  The power to direct property to 

oneself for one’s own benefit can be a general power of appointment under IRC section 

2041.  Since it is frequently the case that the agent is a child of the principal, the power 

to make gifts to descendants of principal which includes the child/agent could be 

deemed granting the child/agent a general power of appointment to the extent the 

power can be exercised.  I think a power to make gifts limited to annual exclusion gifts 

under a power of attorney since the power is held in a fiduciary capacity is arguably 

outside the rules for a general power of appointment but a power to make larger gifts 

such as to consume the gift tax exclusion amount can present more risk.  A prophylactic 
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measure would be to include in the power of attorney a provision such as “nothing 

herein shall be construed to grant a general power of appointment to my Agent and no 

authority or power granted to my Agent hereunder shall be exercisable in a manner 

which shall constitute a general power of appointment.” 

 Disclaimers or renunciations are another act by an agent not addressed by the 

statutory power.  Under OCGA 53-1-20(b) a renunciation or disclaimer can be made by 

a fiduciary including a duly authorized attorney in fact.  While disclaimer planning for 

federal estate tax purposes tends to come into play with larger estates, there is a 

commonly used form of estate planning referred to as disclaimer wills.  This planning 

model is an outright bequest of the entire estate to the surviving spouse, thus obtaining 

a full marital deduction, and then relies upon the surviving spouse to execute a qualified 

disclaimer to fund the credit shelter trust.  But what happens if the surviving spouse is 

incapacitated at the time of death of the first spouse and cannot disclaim to trigger the 

planning?  An agent under a power of attorney can act but once again you are more 

confident of that authority to act if the power of attorney specifically grants the authority 

to disclaim.  See the Joe Smith Power of Attorney for sample language.   

 What about the ability of an agent to exercise the principal’s power to revoke, 

amend or direct the distribution of property from a trust of which the principal is the 

settlor?  The new Georgia Trust Code in OCGA section 53-12-43 permits such powers to 

be exercised by an agent only to the extent that both the trust instrument and the power 

grant such authority.  Exercise of this power can be tricky and has the potential for 

abuse, particularly where the principal has used a revocable trust as his or her primary 

estate planning vehicle and revocation or modification can materially alter an estate 

plan. 
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 Now you have put together this quality power of attorney form addressing all of 

the administrative activities you can think of and you get a call from an irate agent 

telling you that some so and so down at the bank has refused to accept the power of 

attorney.  Welcome to the real world where law and business practice do not necessarily 

mix.  Financial institutions and other organizations have policy and procedure manuals 

and in many cases these policies and procedures conflict with the acceptance by that 

organization of a power of attorney.  So what should you do?   The new chapter 6B goes 

a long way in solving this problem.  But, if you are not a fan of following the new 

statutory form, then my best advice is specificity.  If you know the agent is going to be 

dealing with a particular bank or brokerage firm in connection with particular accounts 

then identify those accounts and the actions the agent is specifically authorized to 

conduct.  In particular with brokerage firms, authority of the agent to execute standard 

account documents, including consenting to the arbitration provisions in those account 

documents, can help smooth the path.  Also find out if the particular entity you know the 

agent is going to have to deal with has its own power of attorney form and have it 

executed in addition to your more general power of attorney form.  If the agent is going 

to deal with a particular piece of real estate, identify it and specify what the agent is 

permitted to do and not do. 

 Another impediment is fear that the agency has been revoked or it was executed 

some years ago and is “too old”.  Where the principal is able, have the principal go with 

the agent to the bank, brokerage firm, accountant, etc. and introduce the agent and 

explain to the people the agent is going to be dealing with that principal has designated 

his agent and that here is a copy of my power of attorney and they should expect to be 

hearing from the agent.  Introduction and explanation, if it can be done, go a long way in 
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reducing the barriers to acceptance.  The document is “too old” problem, particularly 

where the principal is now no longer able to execute a new document, can sometimes be 

addressed by an affidavit by the agent (and sometimes the attorney who drafted the 

document and still represents the principal) that he or she is not aware of any action by 

the principal to revoke the power and that to the agent’s best knowledge and belief his or 

her agency is ongoing. 

 One last point about powers of attorney.  Best practice is to execute a power of 

attorney with the same formality as the execution of a deed for the conveyance of real 

property.  If you have real property in another state, or anticipate that the agent will 

need to use the power of attorney in multiple states, you should check the deed 

execution requirements in those various states and use an execution which is sufficient 

to cover all formalities or execute multiple powers each executed with the formality of 

each particular state. 

ADVANCED DIRECTIVES FOR HEALTH CARE 

 I have not addressed Advance Directives for Health Care but as financial powers 

of attorney are there to provide assistance in the context of managing financial affairs, 

the Advance Directive does the same in the health care context.  Many of the same issues 

for the selection of the appropriate agent exist in this context as well.  Particularly the 

need to be easily accessible so as to be able to make decisions when needed, develop a 

working relationship with a principal’s physicians and being able to understand and 

follow through on the wishes of the principal when it comes to health care decisions 

(even if those desires might be in conflict with one’s own beliefs and emotional state as it 

relates to the principal) actually make the selection of an agent for health care more 

challenging than a financial agent.  As an advisor to clients, explaining how a health care 
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power works and what are the consequences of the choices that a principal is expected 

to make when executing a health care power of attorney, is much more challenging than 

financial powers.  For example, what do the treatment preferences mean when they 

speak in terms of wanting to or not to receive nutrition or fluids? 

BENEFICIARY DESIGNATIONS 

 For the typical client, he or she is likely to have life insurance and some kind of 

retirement plan benefit be it a deferred compensation plan, pension plan, IRA, 401(k), 

403(b), annuity, stock options or vested and non-vested restricted stock grants.  In 

almost all cases these types of assets come with either a benefit that arises upon death or 

an ownership interest in the property that can be transferred at death.  In most cases 

this ownership interest at death is determined based upon a beneficiary designation. 

 As a general rule the designation of the estate of the account owner is the worst 

option.  Life insurance payable to the estate will be subject to the claims of creditors of 

the estate where as death benefits of life insurance payable to a designated beneficiary 

are beyond the reach of the decedent’s creditors unless the decedent had made an 

effective pledge of the death benefit as collateral via a collateral assignment of the policy.  

Retirement benefits payable to the estate are also exposed to creditor claims where they 

might not be otherwise.  An even worse consequence is that in general retirement 

benefits payable to the estate receive significantly worse income tax treatment than if 

payable to individual beneficiaries.  The intricacies of the income taxation of retirement 

plan benefits and the income taxation of inherited retirement plan benefits are well 

beyond the scope of these material but they are significant and material to your clients 

and their family members.  An excellent resource is Natalie Choate’s Life and Death 
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Planning for Retirement Benefits.  Her website is http://www.ataxplan.com/ and its 

$90 cost is some of the best money you will ever spend on legal reference materials. 

 In most cases the designation of a beneficiary is only subject to the limited 

imagination of your client and you.  However, with respect to employer sponsored plans 

in particular, such as deferred compensation plans and pension plans, review of the plan 

documents or at least the plan summary is always in order since the plan itself might 

limit the options available to your client in terms of who can be a designated beneficiary 

of the benefit and whether the spouse might be required to consent to any beneficiary 

designation other than to the surviving spouse as the primary beneficiary.  Exercise 

extreme caution when designating a trust as the beneficiary of a retirement plan.  The 

rules are complex and can be very tricky and can result in very unfortunate outcomes if 

you are not careful.  An hour with Natalie Choate’s book on this subject can be a very 

sobering read.  This is the deep end of the pool and requires an expert swimmer. 

 Always remember that all of these types of benefits are subject to the terms of 

contracts or plan documents.  While in most cases these contracts and plan documents 

provide for very similar results, if you are doing anything beyond the most basic 

beneficiary designation of spouse as primary and children as secondary, a look at the 

contract or plan document might well be in order. 

 In almost all circumstances, life insurance and retirement plans have pre-printed 

forms for the designation of beneficiaries.  And in most cases these forms have default 

provisions if a circumstance is unaddressed.  For example, assume your client 

designates his wife as the beneficiary of his IRA and makes no secondary beneficiary 

designation.  If you review the form you will find that it probably has a default 

beneficiary in the event wife does not survive the client.  Don’t’ be surprised when the 
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default is not what you would want to happen should wife not survive.  For example, I 

have seen forms that default to the estate rather than to the children of the decedent 

which would be my normal default.  Be extremely careful with secondary beneficiaries 

being the children.  Again, a number of forms that I have seen divide the account equally 

among the children living at the death of the plan participant so if there is a predeceased 

child, his or her children do not take a share by representation, only the surviving 

children take.  Most likely not the result you would want.  What this means is that you 

have to draft a custom designation to get the outcome you desire.  For example, your 

beneficiary designation might need to be “my wife, Sue Smith, if she survives me but if 

my wife fails to survive me then in equal shares to my descendants who survive me, per 

stirpes” if what you want is the wife to get the retirement plan if she survives and if not 

then the children to share equally but if a child is deceased then his or her share shall go 

to his or her descendants who survive on a representational basis.  Often times getting 

beneficiary designations to work the way you want them to work is as technical a 

drafting job as drafting the will with all of the same issues that need to be considered 

such as what if you can’t determine order of death or what should be the result if a 

designated beneficiary dies close in time to the decedent (do you want to require survive 

by 90 days in order to take). 

LIFE INSURANCE 

 Prior to the revamp of this program, the slot for this presentation was used for a 

presentation on planning with life insurance.  With the increase in estate tax exclusion 

amount, the estate tax rules related to life insurance and how to keep life insurance out 

of the gross estate through the use of life insurance trusts and what it took to create an 

effective life insurance trust became less meaningful for a basic program on estate 
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planning.  There are some aspects of those materials that continue to be relevant and I 

wanted to touch upon those.  If you want a more in depth understanding of planning 

with life insurance, contact me and I can send you the materials from earlier years for 

your reference. 

 Most clients seem to know that life insurance death benefits are not subject to 

income taxation and in most cases that is correct.  There are what are known as the 

transfer for value rules which can make the death benefit income taxable to the recipient 

but unless the policy was acquired for consideration, these rules are not applicable.  

What many clients did not understand was that if the decedent insured possessed an 

“incident of ownership” in the policy then the policy death benefit value would be 

included in the gross estate for estate tax purposes.  When the estate tax exclusion 

amount was $600,000 or $1 million, having the death benefit included in the gross 

estate could easily make the estate subject to estate taxation.  With the exclusion at $11.2 

million (and indexed for inflation), even if death benefits are included in the gross 

estate, the combination of higher exclusion and estate tax portability reduce or eliminate 

the estate tax exposure for most middle class clients.  For the affluent client, estate tax 

inclusion of death benefits is still a real issue and all of the planning issues of those 

earlier materials continue to be relevant. 

 One of the questions frequently posed to me in private practice was “how 

much life insurance do I need”.  Now that I advise clients on these kinds of issues, I will 

give you an example that you can share with your clients if you ever get posed this 

question.  Assume a younger couple with children where one or both spouses are 

making $100,000+ in income, one of the most important considerations they might 

have is the ability to replace that income stream to maintain their current lifestyles, send 
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the children to college, etc.  How much life insurance does it take to replace that income 

stream?  If the desire is to not consume principal to meet these needs, it would take 

something in the range of $2,000,000 in death benefit, assuming a 5% rate of return, to 

generate $100,000 of annual cash flow.  Now this might be in excess of the amount of 

coverage any carrier would be willing to write but the amount of principal required to 

generate a replacement stream of income without principal consumption, particularly in 

a low interest rate and volatile investment return environment.  Even if you alter the 

above example to where the decision is to insure at a level where the principal would be 

consumed over a twenty year period, it takes principal of $982,000 to generate a 

$100,000 per year annuity for twenty years assuming an 8% rate of return on the 

principal.  If you want the annuity to keep pace with inflation at 3% per year, it takes a 

principal amount of $1,225,000 to make the math work. 

The last aspect of life insurance I want to touch upon is the types of life insurance 

in terms of policy types.  As with most financial products, life insurance comes in several 

flavors.  Which is the best depends on the reason for acquiring the life insurance in the 

first place.  Term insurance, in which you are essentially paying for the pure risk of 

death during the policy term, might be the most attractive in the income replacement 

situation where an income earning spouse (and the stay at home parent raising young 

children) are most concerned with replacing their economic worth should they die 

prematurely.  The premiums tend to be low but you do have the risk of loss of 

insurability as the client ages and it is time to renew or replace an expiring policy.  

Group insurance generally is a form of term insurance that is available as long as 

employed by the sponsor of the plan. 
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Whole life, universal life and variable life are so-called permanent products in 

that the policy is designed to provide coverage until death actually occurs, as long as 

premiums are paid.  Generally, the premium is determined at the inception of the policy 

and as long as that premium is paid, the policy will not lapse.  Universal life and variable 

life are designed to provide more flexibility in the payment of premiums and to provide 

potential greater return on the cash value and/or excess premiums that are paid into the 

policy.  This flexibility and greater potential return comes at a price, more investment 

risk and possibility that expected returns do not materialize resulting in the need to put 

more money into the policy to keep the policy in force.  These types of policies are more 

attractive to those clients who are in need of liquidity for their estates for the payment of 

estate taxes or other financial needs that extend well into advanced age. 

Second to die insurance is just that, insurance that covers the lives of two insured 

and is only payable at the death of the survivor.  Due to the fact that the policy is 

covering two mortality risks, the premiums tend to be lower than for single life coverage.  

This type of coverage is almost exclusively used to provide liquidity for estate taxes, 

which are most likely to arise on the death of a second spouse due to the unlimited 

marital deduction. 

ESTATES 

 Roll back the hands of time and let’s return to the joys and pleasures of first year 

law school and real property.  Let us return to jolly old England where land was wealth 

and through the mysteries of life estates and remainders one could pass one’s property 

from one generation to the next until the rule against perpetuities would force the 

vesting of fee title absolute in a generation far, far away.  While having fallen out of use 

by many estate planners in favor of holding property in trust, these well settled and now 
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statutory principals of common law can be very effective tools for those clients whose 

wealth is going to be less than the applicable exclusion amount so that estate taxes cease 

to be a problem. 

 The most commonly used means of conveying property upon death is through 

joint tenancy with right of survivorship.  OCGA Title 44, Chapter 6, Article 8.  Use of the 

magic words “joint tenants with right of survivorship” in the instrument creating the 

interest in two or more persons is all that is necessary to create the interest.  It is most 

commonly used between husband and wife such that upon the death of one the survivor 

is vested with the fee interest.  However, it can be used among more than husband and 

wife and can be used with more than two owners.  This can prove to be a tricky 

conveyance where parent wishes to hold property as joint tenant with right of 

survivorship with his or her two or more children.  If I were to convey Blackacre from W 

to W and C1, C2 and C3 as joint tenants with right of survivorship, as between C1, C2 

and C3 what have I created?  I think I have created a joint tenancy among all four such 

that the last of the four surviving shall take fee ownership rather than what W wanted to 

create which was upon W’s death that C1, C2 and C3 would take the property as tenants 

in common.  Now, I think I can make this work correctly by conveying from W a one-

third interest to each of W and C1, W and C2 and W and C3 so that as between W and 

each respective child there is a joint tenancy with right of survivorship but as between 

each of W and C1 and W and C2 and W and C3, those interests are all as tenants in 

common.  Do not lose sight of the fact that joint tenants with right of survivorship is 

really just tenants in common with a special rule of survivorship grafted on.  The 

tenancy can be severed and the right of survivorship destroyed as to both the transferor 

and transferee by the conveyance of one transferee. 
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 Less frequently used today than in years past are the creation of life estates and 

remainder interests.  For reasons related to estate tax inclusion under section 2036 and 

qualification for the marital deduction under section 2056, estate planners working with 

clients exposed to the estate tax have tended to avoid life estates and remainders but 

with the increase in the estate tax exclusion amount to the $11.2 million level in 2018 

(plus inflation adjustments going forward) these estates for non will planning could 

stage a comeback.  A conveyance where H & W retain a life estate in their property and 

convey a remainder to their children in the property in many cases accomplishes what 

would be the desired result should the property pass via a will or by intestacy.  The same 

can be said for a conveyance by H to W of a life estate with remainder to children or a 

bequest under the will of a life estate to the surviving spouse with remainder to children.  

See Title 44, Chapter 6, Article 5 for the statutory provisions related to life estates.  

There is also the subset of life estates being estates for years where the duration of the 

current possessory interest is not for the life of the life estate holder or another 

measuring life (life estate pur autre vie) but for a defined period of time.  Not commonly 

used except in the context of the estate planning technique known as a qualified 

personal residence trust (QPRT) it is still available and may have some appeal for 

something like a second home where the parents desire to retain use of the property for 

a few more years while they think they can still enjoy it but beyond that point wish to 

pass along to their children for them to bear the expenses of the second home or sell it if 

they so desire. 

 In cases where you consider the use of life estates and remainders remember to 

keep in mind the rules related to remainder interests.  As in will drafting where a life 

interest and remainder interest is created in trust you must consider what is the desired 
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result should one of the remaindermen fail to survive the life interest.  Where the 

remainder interest is that of a child, in most cases it would be the desire that the 

descendants of that child take the interest of the deceased child, a per stirpes 

distribution.  Just as you have to anticipate and draft for this in a will and trust, you 

need to also anticipate and draft for this if you are using remainders in property as will 

substitutes.  The law favors vesting of remainder interests.  See OCGA 44-6-66. 

 To this point the materials have been more focused on the real property aspects 

of various forms of estates.  But joint tenancy with right of survivorship, co-tenancy 

accounts and payable on death accounts are frequently encountered in the banking 

world.  OCGA Title 7, Chapter 1, Article 8 addresses these in the context of banking.  

Unfortunately, it is bank accounts which can create the most difficulty as well. 

 Always remember that the account is governed by the account agreement with 

the financial institution so it is important to review the account agreement.  A joint 

account is exactly that, an account jointly owned by two or more persons.  Generally, all 

joint account owners can act individually with respect to the account so that one account 

owner can withdrawal all of the funds from the account even if he or she contributed 

nothing.  If the account is with right of survivorship, then the account passes to the 

surviving account owners upon the death of one account owner. 

 Here is the pit fall one most encounters with joint accounts.  Mom wants to 

enable child to sign checks on her account since she needs help managing her affairs.  

Mom and child go to the bank and talk to a customer service representative and the 

customer service representative says that is easy to do and they turn to their computer 

and generate an account form and opens a joint account for Mom and child and tucked 

away in the size 6 font fine print is the provision that provides that this account is a right 
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of survivorship account.  Now, what was Mom really trying to accomplish?  She just 

wanted to make sure child to could sign checks, make deposits and help her with her 

finances.  She really did not intend that at her death all of what remained in the account 

would go to child and that her other children would not get an equal share of what was 

left over but that is what the account agreement provides.  Now, OCGA 7-1-813 does 

provide that upon the showing by clear and convincing evidence of a different intention 

at the time the account was created the presumption that the sums on deposit at the 

death of a party to a joint account belong to the surviving party can be overcome but the 

standard is clear and convincing evidence at the time of creation of the account.  How to 

solve this, counsel your client to be clear with the financial institution that all they want 

to do is have child be able to sign on the account, not have any ownership interest in the 

account, and actually read the account form before they sign it to make sure they are 

getting what they want. 

 There are also payable on death accounts.  OCGA 7-1-810(10).  These are exactly 

what they mean; upon the death of the account owner the remaining account balance 

will be paid to the designated persons.  Essentially, a beneficiary designation for a bank 

account.  Your clients and bankers are more aware of these types of accounts than in the 

past since having various forms of account ownership such as joint accounts with 

differing family members and multiple payable death accounts are ways to increase the 

amount of FDIC insurance that can collectively be made available to a single account 

holder effectively increasing the amount of coverage well beyond the $250,000 limit.  

See the following webpage for the FDIC Deposit Insurance FAQ which describes these in 

detail https://www.fdic.gov/edie/fdic_info.html. 
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 I have not addressed any of the federal transfer tax issues associated with the 

creation of life estates and remainders and joint tenancy relationships.  To do so in 

detail would be a program in and of itself.  As a general rule there is a potential gift tax 

issue each time you create any of these property interests in another when the transferor 

is living.  When the transferor dies with an interest in property that terminates at his or 

her death and the transferor created that interest, it is likely that the full value of the 

property would be includible in his or her gross estate for federal estate tax purposes.  

There are a number of special valuation rules under Chapter 14 of the Internal Revenue 

Code which are implicated upon a transfer where the grantor retains an interest in the 

property during his or her lifetime which likely treat the value of the retained interest of 

the grantor as being equal to zero so that the entire value of the property transferred is 

subject to gift tax, not just the actuarial value of a remainder interest.  The point is that 

you have to be aware that these transfer tax issues exist and understand what the gift 

and estate tax consequences are should you decide to try any of these planning 

techniques.  For clients of relatively modest means where the gift tax and estate tax 

exclusion amounts are more than sufficient to never expose the client to transfer 

taxation, you can probably rely upon those exclusions to eliminate any actual out of 

pocket tax liability but at least make yourself aware of what the issues might be. 

DISCLAIMERS 

 Finally, I want to touch upon Renunciations or Disclaimers.  While not 

technically estate planning in terms of how to arrange one’s affairs so that at death your 

property passes to the persons you wish to receive it, disclaimers frequently provide the 

means to engage in post-death planning to fix a problem.  A disclaimer is a refusal to 

accept property passing to you whether by will, intestacy, operation of law or operation 
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of contract.  OCGA section 53-1-20.  As a general rule, the effect of a disclaimer is to 

cause the disclaimed property to pass as if the disclaimant had predeceased the 

decedent.  So, if a surviving spouse were to disclaim the proceeds of a life insurance 

policy, the surviving spouse would be treated as if she had predeceased the insured and 

the death benefit would pass to whomever was designated as the secondary beneficiary 

of the policy proceeds and if no secondary beneficiary were designated then the terms of 

the policy and the beneficiary designation form would control. 

 Disclaimers are tricky in that there are two sets of rules which impact 

disclaimers.  First, the disclaimer must meet the requirements of the applicable state 

law.  Second, because there are potential tax consequences to a disclaimer, the rules of 

Internal Revenue Code section 2518 must also be taken into account.  In most cases 

these rules overlap since most state statutes have been modified such that a disclaimer 

under state law will be a “qualified disclaimer” for tax purposes.  The key components 

are the disclaimer must be (1) in writing; (2) made within nine months of the date of the 

transfer; (3) the disclaimant must not have accepted the interest or any of its benefits 

prior to the disclaimer; and (4) the interest disclaimed passes without any direction of 

the disclaimant. 
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The Georgia Statutory Form for Financial Power of Attorney shall be substantially as 
follows: 
FINANCIAL POWER OF ATTORNEY 

County of  

State of Georgia 

I, ______________, (hereinafter "Principal"), a resident of County, Georgia, do 
hereby constitute and appoint my true and lawful attorney-in-fact (hereinafter "Agent") 
for me and give such person the power(s) specified below to act in my name, place, and 
stead in any way which I, myself, could do if I were personally present with respect to 
the following matters: 

(Directions: To give the Agent the powers described in paragraphs 1 through 13, place 
your initials on the blank line at the end of each paragraph. If you DO NOT want to give 
a power to the Agent, strike through the paragraph or a line within the paragraph and 
place your initials beside the stricken paragraph or stricken line. The powers described 
in any paragraph not initialed or which has been struck through will not be conveyed to 
the Agent. Both the Principal and the Agent must sign their full names at the end of the 
last paragraph.) 

1. Bank and Credit Union Transactions: To make, receive, sign, endorse, execute, 
acknowledge, deliver, and possess checks, drafts, bills of exchange, letters of credit, 
notes, stock certificates, withdrawal receipts and deposit instruments relating to 
accounts or deposits in, or certificates of deposit of banks, savings and loans, credit 
unions, or other institutions or associations.  

2. Payment Transactions: To pay all sums of money, at any time or times, that may 
hereafter be owing by me upon any account, bill or exchange, check, draft, purchase, 
contract, note, or trade acceptance made, executed, endorsed, accepted, and delivered 
by me or for me in my name, by my Agent.  

Note: If you initial paragraph 3 or paragraph 4 which follow, a notarized signature will 
be required on behalf of the Principal. 

3. Real Property Transactions: To lease, sell, mortgage, purchase, exchange, and 
acquire, and to agree, bargain, and contract for the lease, sale, purchase, exchange, and 
acquisition of, and to accept, take, receive, and possess any interest in real property 
whatsoever, on such terms and conditions, and under such covenants, as my Agent shall 
deem proper; and to maintain, repair, tear down, alter, rebuild, improve, manage, 
insure, move, rent, lease, sell, convey, subject to liens, mortgages, and security deeds, 
and in any way or manner deal with all or any part of any interest in real property 
whatsoever, including specifically, but without limitation, real property lying and being 
situate in the State of Georgia, under such terms and conditions, and under such 
covenants, as my Agent shall deem proper and may for all deferred payments accept 
purchase money notes payable to me and secured by mortgages or deeds to secure debt, 
and may from time to time collect and cancel any of said notes, mortgages, security 
interests, or deeds to secure debt.  
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the policy and the beneficiary designation form would control. 

 Disclaimers are tricky in that there are two sets of rules which impact 

disclaimers.  First, the disclaimer must meet the requirements of the applicable state 

law.  Second, because there are potential tax consequences to a disclaimer, the rules of 

Internal Revenue Code section 2518 must also be taken into account.  In most cases 

these rules overlap since most state statutes have been modified such that a disclaimer 

under state law will be a “qualified disclaimer” for tax purposes.  The key components 

are the disclaimer must be (1) in writing; (2) made within nine months of the date of the 

transfer; (3) the disclaimant must not have accepted the interest or any of its benefits 

prior to the disclaimer; and (4) the interest disclaimed passes without any direction of 

the disclaimant. 
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The Georgia Statutory Form for Financial Power of Attorney shall be substantially as 
follows: 
FINANCIAL POWER OF ATTORNEY 

County of  

State of Georgia 

I, ______________, (hereinafter "Principal"), a resident of County, Georgia, do 
hereby constitute and appoint my true and lawful attorney-in-fact (hereinafter "Agent") 
for me and give such person the power(s) specified below to act in my name, place, and 
stead in any way which I, myself, could do if I were personally present with respect to 
the following matters: 

(Directions: To give the Agent the powers described in paragraphs 1 through 13, place 
your initials on the blank line at the end of each paragraph. If you DO NOT want to give 
a power to the Agent, strike through the paragraph or a line within the paragraph and 
place your initials beside the stricken paragraph or stricken line. The powers described 
in any paragraph not initialed or which has been struck through will not be conveyed to 
the Agent. Both the Principal and the Agent must sign their full names at the end of the 
last paragraph.) 

1. Bank and Credit Union Transactions: To make, receive, sign, endorse, execute, 
acknowledge, deliver, and possess checks, drafts, bills of exchange, letters of credit, 
notes, stock certificates, withdrawal receipts and deposit instruments relating to 
accounts or deposits in, or certificates of deposit of banks, savings and loans, credit 
unions, or other institutions or associations.  

2. Payment Transactions: To pay all sums of money, at any time or times, that may 
hereafter be owing by me upon any account, bill or exchange, check, draft, purchase, 
contract, note, or trade acceptance made, executed, endorsed, accepted, and delivered 
by me or for me in my name, by my Agent.  

Note: If you initial paragraph 3 or paragraph 4 which follow, a notarized signature will 
be required on behalf of the Principal. 

3. Real Property Transactions: To lease, sell, mortgage, purchase, exchange, and 
acquire, and to agree, bargain, and contract for the lease, sale, purchase, exchange, and 
acquisition of, and to accept, take, receive, and possess any interest in real property 
whatsoever, on such terms and conditions, and under such covenants, as my Agent shall 
deem proper; and to maintain, repair, tear down, alter, rebuild, improve, manage, 
insure, move, rent, lease, sell, convey, subject to liens, mortgages, and security deeds, 
and in any way or manner deal with all or any part of any interest in real property 
whatsoever, including specifically, but without limitation, real property lying and being 
situate in the State of Georgia, under such terms and conditions, and under such 
covenants, as my Agent shall deem proper and may for all deferred payments accept 
purchase money notes payable to me and secured by mortgages or deeds to secure debt, 
and may from time to time collect and cancel any of said notes, mortgages, security 
interests, or deeds to secure debt.  
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4. Personal Property Transactions: To lease, sell, mortgage, purchase, exchange, and 
acquire, and to agree, bargain, and contract for the lease, sale, purchase, exchange, and 
acquisition of, and to accept, take, receive, and possess any personal property 
whatsoever, tangible or intangible, or interest thereto, on such terms and conditions, 
and under such covenants, as my Agent shall deem proper; and to maintain, repair, 
improve, manage, insure, rent, lease, sell, convey, subject to liens or mortgages, or to 
take any other security interests in said property which are recognized under the 
Uniform Commercial Code as adopted at that time under the laws of Georgia or any 
applicable state, or otherwise hypothecate, and in any way or manner deal with all or 
any part of any real or personal property whatsoever, tangible or intangible, or any 
interest therein, that I own at the time of execution or may thereafter acquire, under 
such terms and conditions, and under such covenants, as my Agent shall deem proper.  

5. Stock and Bond Transactions: To purchase, sell, exchange, surrender, assign, redeem, 
vote at any meeting, or otherwise transfer any and all shares of stock, bonds, or other 
securities in any business, association, corporation, partnership, or other legal entity, 
whether private or public, now or hereafter belonging to me.  

6. Safe Deposits: To have free access at any time or times to any safe-deposit box or 
vault to which I might have access.  

7. Borrowing: To borrow from time to time such sums of money as my Agent may deem 
proper and execute promissory notes, security deeds or agreements, financing 
statements, or other security instruments in such form as the lender may request and 
renew said notes and security instruments from time to time in whole or in part.  

8. Business Operating Transactions: To conduct, engage in, and otherwise transact the 
affairs of any and all lawful business ventures of whatever nature or kind that I may now 
or hereafter be involved in.  

9. Insurance Transactions: To exercise or perform any act, power, duty, right, or 
obligation, in regard to any contract of life, accident, health, disability, liability, or other 
type of insurance or any combination of insurance; and to procure new or additional 
contracts of insurance for me and to designate the beneficiary of same; provided, 
however, that my Agent cannot designate himself or herself as beneficiary of any such 
insurance contracts.  

10. Disputes and Proceedings: To commence, prosecute, discontinue, or defend all 
actions or other legal proceedings touching my property, real or personal, or any part 
thereof, or touching any matter in which I or my property, real or personal, may be in 
any way concerned. To defend, settle, adjust, make allowances, compound, submit to 
arbitration, and compromise all accounts, reckonings, claims, and demands whatsoever 
that now are, or hereafter shall be, pending between me and any person, firm, 
corporation, or other legal entity, in such manner and in all respects as my Agent shall 
deem proper.  

11. Hiring Representatives: To hire accountants, attorneys at law, consultants, clerks, 
physicians, nurses, agents, servants, workmen, and others and to remove them, and to 
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appoint others in their place, and to pay and allow the persons so employed such 
salaries, wages, or other remunerations, as my Agent shall deem proper.  

12. Tax, Social Security, and Unemployment: To prepare, to make elections, to execute 
and to file all tax, social security, unemployment insurance, and informational returns 
required by the laws of the United States, or of any state or subdivision thereof, or of any 
foreign government; to prepare, to execute, and to file all other papers and instruments 
which the Agent shall think to be desirable or necessary for safeguarding of me against 
excess or illegal taxation or against penalties imposed for claimed violation of any law or 
other governmental regulation; and to pay, to compromise, or to contest or to apply for 
refunds in connection with any taxes or assessments for which I am or may be liable.  

13. Broad Powers: Without, in any way, limiting the foregoing, generally to do, execute, 
and perform any other act, deed, matter, or thing whatsoever that should be done, 
executed, or performed, including, but not limited to, powers conferred by Code Section 
53-12-261 of the Official Code of Georgia Annotated, or that in the opinion of my Agent 
should be done, executed, or performed, for my benefit or the benefit of my property, 
real or personal, and in my name of every nature and kind whatsoever, as fully and 
effectually as I could do if personally present.  

14. Effective Date: This document will become effective upon the date of the Principal's 
signature unless the Principal indicates that it should become effective at a later date by 
completing the following, which is optional. 

The powers conveyed in this document shall not become effective until the following 
time or upon the occurrence of the following event or contingency: 

Note: The Principal may choose to designate one or more persons to determine 
conclusively that the above-specified event or contingency has occurred. Such person or 
persons must make a written declaration under penalty of false swearing that such event 
or contingency has occurred in order to make this document effective. Completion of 
this provision is optional. 

The following person or persons are designated to determine conclusively that the 
above-specified event or contingency has occurred: 

Signed:  

Principal 

Agent 

It is my desire and intention that this power of attorney shall not be affected by my 
subsequent disability, incapacity, or mental incompetence. However, I understand that 
it shall be revoked and the Agent's power canceled in the event a guardian is appointed 
for my property. As long as no such guardian is appointed, any and all acts done by the 
Agent pursuant to the powers conveyed herein during any period of my disability, 
incapacity, or mental incompetence shall have the same force and effect as if I were not 
disabled, incapacitated, or mentally incompetent. 
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4. Personal Property Transactions: To lease, sell, mortgage, purchase, exchange, and 
acquire, and to agree, bargain, and contract for the lease, sale, purchase, exchange, and 
acquisition of, and to accept, take, receive, and possess any personal property 
whatsoever, tangible or intangible, or interest thereto, on such terms and conditions, 
and under such covenants, as my Agent shall deem proper; and to maintain, repair, 
improve, manage, insure, rent, lease, sell, convey, subject to liens or mortgages, or to 
take any other security interests in said property which are recognized under the 
Uniform Commercial Code as adopted at that time under the laws of Georgia or any 
applicable state, or otherwise hypothecate, and in any way or manner deal with all or 
any part of any real or personal property whatsoever, tangible or intangible, or any 
interest therein, that I own at the time of execution or may thereafter acquire, under 
such terms and conditions, and under such covenants, as my Agent shall deem proper.  

5. Stock and Bond Transactions: To purchase, sell, exchange, surrender, assign, redeem, 
vote at any meeting, or otherwise transfer any and all shares of stock, bonds, or other 
securities in any business, association, corporation, partnership, or other legal entity, 
whether private or public, now or hereafter belonging to me.  

6. Safe Deposits: To have free access at any time or times to any safe-deposit box or 
vault to which I might have access.  

7. Borrowing: To borrow from time to time such sums of money as my Agent may deem 
proper and execute promissory notes, security deeds or agreements, financing 
statements, or other security instruments in such form as the lender may request and 
renew said notes and security instruments from time to time in whole or in part.  

8. Business Operating Transactions: To conduct, engage in, and otherwise transact the 
affairs of any and all lawful business ventures of whatever nature or kind that I may now 
or hereafter be involved in.  

9. Insurance Transactions: To exercise or perform any act, power, duty, right, or 
obligation, in regard to any contract of life, accident, health, disability, liability, or other 
type of insurance or any combination of insurance; and to procure new or additional 
contracts of insurance for me and to designate the beneficiary of same; provided, 
however, that my Agent cannot designate himself or herself as beneficiary of any such 
insurance contracts.  

10. Disputes and Proceedings: To commence, prosecute, discontinue, or defend all 
actions or other legal proceedings touching my property, real or personal, or any part 
thereof, or touching any matter in which I or my property, real or personal, may be in 
any way concerned. To defend, settle, adjust, make allowances, compound, submit to 
arbitration, and compromise all accounts, reckonings, claims, and demands whatsoever 
that now are, or hereafter shall be, pending between me and any person, firm, 
corporation, or other legal entity, in such manner and in all respects as my Agent shall 
deem proper.  

11. Hiring Representatives: To hire accountants, attorneys at law, consultants, clerks, 
physicians, nurses, agents, servants, workmen, and others and to remove them, and to 
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appoint others in their place, and to pay and allow the persons so employed such 
salaries, wages, or other remunerations, as my Agent shall deem proper.  

12. Tax, Social Security, and Unemployment: To prepare, to make elections, to execute 
and to file all tax, social security, unemployment insurance, and informational returns 
required by the laws of the United States, or of any state or subdivision thereof, or of any 
foreign government; to prepare, to execute, and to file all other papers and instruments 
which the Agent shall think to be desirable or necessary for safeguarding of me against 
excess or illegal taxation or against penalties imposed for claimed violation of any law or 
other governmental regulation; and to pay, to compromise, or to contest or to apply for 
refunds in connection with any taxes or assessments for which I am or may be liable.  

13. Broad Powers: Without, in any way, limiting the foregoing, generally to do, execute, 
and perform any other act, deed, matter, or thing whatsoever that should be done, 
executed, or performed, including, but not limited to, powers conferred by Code Section 
53-12-261 of the Official Code of Georgia Annotated, or that in the opinion of my Agent 
should be done, executed, or performed, for my benefit or the benefit of my property, 
real or personal, and in my name of every nature and kind whatsoever, as fully and 
effectually as I could do if personally present.  

14. Effective Date: This document will become effective upon the date of the Principal's 
signature unless the Principal indicates that it should become effective at a later date by 
completing the following, which is optional. 

The powers conveyed in this document shall not become effective until the following 
time or upon the occurrence of the following event or contingency: 

Note: The Principal may choose to designate one or more persons to determine 
conclusively that the above-specified event or contingency has occurred. Such person or 
persons must make a written declaration under penalty of false swearing that such event 
or contingency has occurred in order to make this document effective. Completion of 
this provision is optional. 

The following person or persons are designated to determine conclusively that the 
above-specified event or contingency has occurred: 

Signed:  

Principal 

Agent 

It is my desire and intention that this power of attorney shall not be affected by my 
subsequent disability, incapacity, or mental incompetence. However, I understand that 
it shall be revoked and the Agent's power canceled in the event a guardian is appointed 
for my property. As long as no such guardian is appointed, any and all acts done by the 
Agent pursuant to the powers conveyed herein during any period of my disability, 
incapacity, or mental incompetence shall have the same force and effect as if I were not 
disabled, incapacitated, or mentally incompetent. 
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I may, at any time, revoke this power of attorney, and it shall be canceled by my death. 
Otherwise, unless a guardian is appointed for my property, this power of attorney shall 
be deemed to be in full force and effect as to all persons, institutions, and organizations 
which shall act in reliance thereon prior to the receipt of written revocation thereof 
signed by me and prior to my death. 

I do hereby ratify and confirm all acts whatsoever which my Agent shall do, or cause to 
be done, in or about the premises, by virtue of this power of attorney. 

All parties dealing in good faith with my Agent may fully rely upon the power of and 
authority of my Agent to act for me on my behalf and in my name, and may accept and 
rely on agreements and other instruments entered into or executed by the agent 
pursuant to this power of attorney. 

This instrument shall not be effective as a grant of powers to my Agent until my Agent 
has executed the Acceptance of Appointment appearing at the end of this instrument.  

This instrument shall remain effective until revocation by me or my death, whichever 
occurs first. 

Compensation of Agent. (Directions: Initial the line following your choice.) 

1. My Agent shall receive no compensation for services rendered.  

2. My Agent shall receive reasonable compensation for services rendered.  

3. My Agent shall receive $ for services rendered.  

IN WITNESS WHEREOF, I have hereunto set my hand and seal on this day ______of 
________________, ___________. 

Principal 

WITNESSES 

Signature and Address 

Signature and Address 

Note: A notarized signature is not required unless you have initialed paragraph 3 or 4 
regarding property transactions. 

I, , a Notary Public, do hereby certify that personally appeared before me this date and 
acknowledged the due execution of the foregoing Power of Attorney. 

Notary Public 

State of Georgia 

County of  

ACCEPTANCE OF APPOINTMENT  

 34 

I, (print name), have read the foregoing Power of Attorney and am the person identified 
therein as Agent for (name of grantor of power of attorney), the Principal named 
therein. I hereby acknowledge the following:I owe a duty of loyalty and good faith to the 
Principal, and must use the powers granted to me only for the benefit of the Principal.  I 
must keep the Principal's funds and other assets separate and apart from my funds and 
other assets and titled in the name of the Principal.  I must not transfer title to any of the 
Principal's funds or other assets into my name alone. My name must not be added to the 
title of any funds or other assets of the Principal, unless I am specifically designated as 
Agent for the Principal in the title. I must protect, conserve, and exercise prudence and 
caution in my dealings with the Principal's funds and other assets.  I must keep a full 
and accurate record of my acts, receipts, and disbursements on behalf of the Principal, 
and be ready to account to the Principal for such acts, receipts, and disbursements at all 
times. I must provide an annual accounting to the Principal of my acts, receipts, and 
disbursements, and must furnish an accounting of such acts, receipts, and 
disbursements to the personal representative of the Principal's estate within 90 days 
after the date of death of the Principal.  I have read the Compensation of Agent 
paragraph in the Power of Attorney and agree to abide by it.  I acknowledge my 
authority to act on behalf of the Principal ceases at the death of the Principal.  I hereby 
accept the foregoing appointment as Agent for the Principal with full knowledge of the 
responsibilities imposed on me, and I will faithfully carry out my duties to the best of my 
ability. 

Dated: , . 

(Signature)  

(Address)  

Note: A notarized signature is not required unless the Principal initialed paragraph 3 or 
paragraph 4 regarding property transactions. 

I, , a Notary Public, do hereby certify that personally appeared before me this date and 
acknowledge the due execution of the foregoing Acceptance of Appointment. 

Notary Public 
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I may, at any time, revoke this power of attorney, and it shall be canceled by my death. 
Otherwise, unless a guardian is appointed for my property, this power of attorney shall 
be deemed to be in full force and effect as to all persons, institutions, and organizations 
which shall act in reliance thereon prior to the receipt of written revocation thereof 
signed by me and prior to my death. 

I do hereby ratify and confirm all acts whatsoever which my Agent shall do, or cause to 
be done, in or about the premises, by virtue of this power of attorney. 

All parties dealing in good faith with my Agent may fully rely upon the power of and 
authority of my Agent to act for me on my behalf and in my name, and may accept and 
rely on agreements and other instruments entered into or executed by the agent 
pursuant to this power of attorney. 

This instrument shall not be effective as a grant of powers to my Agent until my Agent 
has executed the Acceptance of Appointment appearing at the end of this instrument.  

This instrument shall remain effective until revocation by me or my death, whichever 
occurs first. 

Compensation of Agent. (Directions: Initial the line following your choice.) 

1. My Agent shall receive no compensation for services rendered.  

2. My Agent shall receive reasonable compensation for services rendered.  

3. My Agent shall receive $ for services rendered.  

IN WITNESS WHEREOF, I have hereunto set my hand and seal on this day ______of 
________________, ___________. 

Principal 

WITNESSES 

Signature and Address 

Signature and Address 

Note: A notarized signature is not required unless you have initialed paragraph 3 or 4 
regarding property transactions. 

I, , a Notary Public, do hereby certify that personally appeared before me this date and 
acknowledged the due execution of the foregoing Power of Attorney. 

Notary Public 

State of Georgia 

County of  

ACCEPTANCE OF APPOINTMENT  
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I, (print name), have read the foregoing Power of Attorney and am the person identified 
therein as Agent for (name of grantor of power of attorney), the Principal named 
therein. I hereby acknowledge the following:I owe a duty of loyalty and good faith to the 
Principal, and must use the powers granted to me only for the benefit of the Principal.  I 
must keep the Principal's funds and other assets separate and apart from my funds and 
other assets and titled in the name of the Principal.  I must not transfer title to any of the 
Principal's funds or other assets into my name alone. My name must not be added to the 
title of any funds or other assets of the Principal, unless I am specifically designated as 
Agent for the Principal in the title. I must protect, conserve, and exercise prudence and 
caution in my dealings with the Principal's funds and other assets.  I must keep a full 
and accurate record of my acts, receipts, and disbursements on behalf of the Principal, 
and be ready to account to the Principal for such acts, receipts, and disbursements at all 
times. I must provide an annual accounting to the Principal of my acts, receipts, and 
disbursements, and must furnish an accounting of such acts, receipts, and 
disbursements to the personal representative of the Principal's estate within 90 days 
after the date of death of the Principal.  I have read the Compensation of Agent 
paragraph in the Power of Attorney and agree to abide by it.  I acknowledge my 
authority to act on behalf of the Principal ceases at the death of the Principal.  I hereby 
accept the foregoing appointment as Agent for the Principal with full knowledge of the 
responsibilities imposed on me, and I will faithfully carry out my duties to the best of my 
ability. 

Dated: , . 

(Signature)  

(Address)  

Note: A notarized signature is not required unless the Principal initialed paragraph 3 or 
paragraph 4 regarding property transactions. 

I, , a Notary Public, do hereby certify that personally appeared before me this date and 
acknowledge the due execution of the foregoing Acceptance of Appointment. 

Notary Public 
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DURABLE GENERAL POWER OF ATTORNEY 

 

STATE OF GEORGIA 

COUNTY OF MUSCOGEE 

 

 I, JOE SMITH, of Columbus, Muscogee County, Georgia, do hereby constitute 

and appoint my wife, SUE SMITH, as my true and lawful agent and attorney-in-fact 

(hereinafter referred to as my “Agent”).  Should my wife die or for any reason fail or 

cease to act as my Agent, then my children, JOE SMITH, JR. and ELIZABETH SMITH, 

jointly, and each of them separately, shall act as successor (hereinafter referred to 

collectively and individually as “my Agent”).  My children, jointly, or each of them 

separately, shall have all of the powers originally conferred upon my Agent, and the 

death or incapacity of one shall not invalidate this Power of Attorney.  My Agent, for me 

and in my name, place and stead, shall look after, manage and transact all and every 

part of my business, and generally, and until this Power of Attorney is revoked, shall 

represent me and shall act for me in any and all matters in which I am or may be 

interested, as fully and completely as I could do if personally present. 

 Without in any way limiting the generality of the foregoing, my Agent is 

authorized and empowered to sign, execute and deliver checks on any and all banks, 

associations and depositories where I now or may hereafter have a deposit or deposits; 

to make deposits therein and to withdraw funds therefrom; to endorse any and all 

checks, bills, notes, orders or other writings; to collect, receive and receipt for all 

monies, property or other things due me; to sign or endorse any and all papers or 

writings requiring my signature or endorsement; to collect all loans, dividends, income, 

claims or debts owing to me and to give proper receipt therefor; to sell, exchange or 

otherwise dispose of any of my property, real or personal, tangible or intangible, at such 

price and on such terms and conditions as my Agent may deem best; to purchase for me 
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any property, real or personal, tangible or intangible, at such price and on such terms as 

my Agent may see fit; to look after, manage, control and generally to deal with all 

property of every kind, real or personal, tangible or intangible, belonging to me or in 

which I am interested, and to make all contracts, agreements and arrangements in 

connection therewith as my Agent may deem to be in my interest; to employ other 

persons, whether individual or corporate, to assist my Agent with the execution of any of 

the powers granted hereunder, and to pay reasonable compensation for such services; to 

settle, pay and adjust all debts, bills, claims or demands of whatever kind or nature 

against me; to execute deeds, bills of sale, conveyances, assignments, stock powers and 

transfers of any and every kind and character of any property, real or personal, tangible 

or intangible, belonging to me or in which I have an interest; to borrow money on my 

behalf, and in my name to execute notes evidencing such indebtedness and to secure the 

same by deed, mortgage, assignment or hypothecation of any real or personal, tangible 

or intangible property, contracts or writings of any kind or character in which I may now 

or hereafter own or have an interest; to vote in person or by proxy any corporate stock 

or other securities of mine and to agree to or take any other action in regard to any 

reorganization, merger, consolidation, liquidation, bankruptcy or other procedure or 

proceeding affecting any stock, bond, note or other property in which I have any 

interest; to enter into any safe deposit box that I may have and remove any of the 

contents therefrom; to revoke any trusts created by me wherein I have retained the 

power of revocation; to make gifts which qualify for the exclusions from gift tax 

provided by Internal Revenue Code Sections 2503(b), (c) and (e) to any of my 

descendants and spouses of my descendants; to make gifts to charitable organizations or 

institutions which I have supported or which my Agent believes I would be likely to 

support; to facilitate the making of gifts by exercising any powers of appointment I may 

have; to make elections concerning the timing and method of payment of benefits under 

retirement plans and individual retirement accounts; to renounce or disclaim gifts, 
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DURABLE GENERAL POWER OF ATTORNEY 

 

STATE OF GEORGIA 

COUNTY OF MUSCOGEE 

 

 I, JOE SMITH, of Columbus, Muscogee County, Georgia, do hereby constitute 

and appoint my wife, SUE SMITH, as my true and lawful agent and attorney-in-fact 

(hereinafter referred to as my “Agent”).  Should my wife die or for any reason fail or 

cease to act as my Agent, then my children, JOE SMITH, JR. and ELIZABETH SMITH, 

jointly, and each of them separately, shall act as successor (hereinafter referred to 

collectively and individually as “my Agent”).  My children, jointly, or each of them 

separately, shall have all of the powers originally conferred upon my Agent, and the 

death or incapacity of one shall not invalidate this Power of Attorney.  My Agent, for me 

and in my name, place and stead, shall look after, manage and transact all and every 

part of my business, and generally, and until this Power of Attorney is revoked, shall 

represent me and shall act for me in any and all matters in which I am or may be 

interested, as fully and completely as I could do if personally present. 

 Without in any way limiting the generality of the foregoing, my Agent is 

authorized and empowered to sign, execute and deliver checks on any and all banks, 

associations and depositories where I now or may hereafter have a deposit or deposits; 

to make deposits therein and to withdraw funds therefrom; to endorse any and all 

checks, bills, notes, orders or other writings; to collect, receive and receipt for all 

monies, property or other things due me; to sign or endorse any and all papers or 

writings requiring my signature or endorsement; to collect all loans, dividends, income, 

claims or debts owing to me and to give proper receipt therefor; to sell, exchange or 

otherwise dispose of any of my property, real or personal, tangible or intangible, at such 

price and on such terms and conditions as my Agent may deem best; to purchase for me 
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any property, real or personal, tangible or intangible, at such price and on such terms as 

my Agent may see fit; to look after, manage, control and generally to deal with all 

property of every kind, real or personal, tangible or intangible, belonging to me or in 

which I am interested, and to make all contracts, agreements and arrangements in 

connection therewith as my Agent may deem to be in my interest; to employ other 

persons, whether individual or corporate, to assist my Agent with the execution of any of 

the powers granted hereunder, and to pay reasonable compensation for such services; to 

settle, pay and adjust all debts, bills, claims or demands of whatever kind or nature 

against me; to execute deeds, bills of sale, conveyances, assignments, stock powers and 

transfers of any and every kind and character of any property, real or personal, tangible 

or intangible, belonging to me or in which I have an interest; to borrow money on my 

behalf, and in my name to execute notes evidencing such indebtedness and to secure the 

same by deed, mortgage, assignment or hypothecation of any real or personal, tangible 

or intangible property, contracts or writings of any kind or character in which I may now 

or hereafter own or have an interest; to vote in person or by proxy any corporate stock 

or other securities of mine and to agree to or take any other action in regard to any 

reorganization, merger, consolidation, liquidation, bankruptcy or other procedure or 

proceeding affecting any stock, bond, note or other property in which I have any 

interest; to enter into any safe deposit box that I may have and remove any of the 

contents therefrom; to revoke any trusts created by me wherein I have retained the 

power of revocation; to make gifts which qualify for the exclusions from gift tax 

provided by Internal Revenue Code Sections 2503(b), (c) and (e) to any of my 

descendants and spouses of my descendants; to make gifts to charitable organizations or 

institutions which I have supported or which my Agent believes I would be likely to 

support; to facilitate the making of gifts by exercising any powers of appointment I may 

have; to make elections concerning the timing and method of payment of benefits under 

retirement plans and individual retirement accounts; to renounce or disclaim gifts, 
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bequests or other transfers of property to me, provided that such renunciation or 

disclaimer qualifies under both O.C.G.A. Section 53-1-20 and Internal Revenue Service 

Code 2518; and to prepare or have prepared and to execute income tax returns and 

other tax returns on my behalf.   

 I do hereby ratify, approve and confirm the acts of my Agent done under this 

Power of Attorney, and pronounce the same as valid and binding as if done by me in 

person. 

 This Power of Attorney is made in contemplation of, and is not to be revoked 

by, any determination made subsequent to the date of execution of this instrument that 

I am unable properly to manage my affairs. 

 All parties dealing in good faith with my Agent may fully rely upon the 

authority of my Agent to act for me on my behalf and in my name, and may accept and 

rely on agreements and other instruments entered into or executed by my Agent 

pursuant to this Power of Attorney.  I hereby authorize the use of a photocopy of this 

Power of Attorney, in lieu of the original executed by me, for the purpose of effectuating 

the terms and provisions hereof.   

 I reserve the right to revoke this Power of Attorney at any time, but only by 

instrument in writing signed by me and delivered to my Agent. 

[Remainder of Page Intentionally Left Blank] 
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 IN WITNESS WHEREOF, I have hereunto set my hand and affixed my seal, 

this ______ day of ______________, 2015. 
 
 
     _______________________________(SEAL) 
     JOE SMITH 
     Social Security No. _____________________ 
 
Signed, sealed and delivered  
this _____ day of ____________,  
2015, in the presence of: 
 
_____________________ 
Unofficial Witness 
 
_____________________ 
Notary Public 
 
     [SEAL] 
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ENGAGEMENT LETTERS 

WHY BOTHER? 

 

I. Reasons to Bother 
 

A. Establish the Client.  Probably the majority of the clients in an estate 

planning practice are couples (husband/wife, same sex partners, and increasingly, 

married same sex couples).  In estate administration, there is always much discussion 

regarding the identity of the client.  Is it the estate?  Is it the personal representative?  All 

of these issues create an inherent conflict of interest.  All of the parties knowing up front 

and designating the client will go a long way should a conflict arise later in the 

representation. 

B. Establish the Scope of the Work.  Having in writing exactly what you will 

and will not be doing helps the clients understand up front what they are paying for.  It 

also helps you understand the full extent of the expectations placed on you by the client. 

C. Show Conflicts.  Your engagement letter can show the parties up front that 

there is a conflict between them and you will not later be hearing from one spouse that 

they want to change their will to include their lover that the other spouse does not know 

about.  If you tell them this up front, the cheating spouse will know not to come back to 

you and save you numerous hours on the telephone with the State Bar ethics hotline. 

D. Avoid Malpractice.  Many malpractice carries want to see your engagement 

letters.  It is a huge factor in reducing your risk.  This list of reasons to bother are the 

essential elements of an engagement letter and should be included in every one you have 

a client sign. 
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E. Get Paid.  Put in writing what you are charging.  There are times that a client 

will come back to you and say they did not understand the fee arrangement or that they 

were expecting you to do something that was not included in your initial agreement but 

now they do not want to pay for.  Many attorneys do not sue for collection, but if you do, 

a written agreement is essential. 

 
II. Rules of Professional Conduct and Other Law and Commentary 

Bearing on Issues of Reasons to Use Engagement Letters 

A. Georgia Rules of Professional Conduct 

1. Rule 1.6: Confidentiality of Information 

a. A lawyer shall maintain in confidence all information gained in the professional 
relationship with a client, including information which the client has requested to 
be held inviolate or the disclosure of which would be embarrassing or would 
likely be detrimental to the client, unless the client gives informed consent, 
except for disclosures that are impliedly authorized in order to carry out the 
representation, or are required by these Rules or other law, or by order of the 
Court. 

b.  

1. A lawyer may reveal information covered by paragraph (a) which the 
lawyer reasonably believes necessary:  

i. to avoid or prevent harm or substantial financial loss to another as 
a result of client criminal conduct or third party criminal conduct 
clearly in violation of the law; 

ii. to prevent serious injury or death not otherwise covered by 
subparagraph (i) above; 

iii. to establish a claim or defense on behalf of the lawyer in a 
controversy between the lawyer and the client, to establish a 
defense to a criminal charge or civil claim against the lawyer based 
upon conduct in which the client was involved, or to respond to 
allegations in any proceeding concerning the lawyer’s 
representation of the client; 

iv. to secure legal advice about the lawyer’s compliance with these 
Rules. 

4 
 

2. In a situation described in paragraph (b)(1), if the client has acted at the 
time the lawyer learns of the threat of harm or loss to a victim, use or 
disclosure is permissible only if the harm or loss has not yet occurred. 

3. Before using or disclosing information pursuant to paragraph (b)(1), if 
feasible, the lawyer must make a good faith effort to persuade the client 
either not to act or, if the client has already acted, to warn the victim. 

c. The lawyer may, where the law does not otherwise require, reveal information to 
which the duty of confidentiality does not apply under paragraph (b) without 
being subjected to disciplinary proceedings. 

d. The lawyer shall reveal information under paragraph (b) as the applicable law 
requires. 

e. The duty of confidentiality shall continue after the client-lawyer relationship has 
terminated. 

The maximum penalty for a violation of this Rule is disbarment. 
 
Comment 
 
[1] The lawyer is part of a judicial system charged with upholding the law. One of the 
lawyer’s functions is to advise clients so that they avoid any violation of the law in the 
proper exercise of their rights. 
 
[2] The observance of the ethical obligation of a lawyer to hold inviolate confidential 
information of the client not only facilitates the full development of facts essential to 
proper representation of the client but also encourages people to seek early legal 
assistance. 
 
[3] Almost without exception, clients come to lawyers in order to determine what their 
rights are and what is, in the maze of laws and regulations, deemed to be legal and 
correct. The common law recognizes that the client’s confidences must be protected 
from disclosure. Based upon experience, lawyers know that almost all clients follow the 
advice given, and the law is upheld. 
 
[4] A fundamental principle in the client-lawyer relationship is that the lawyer maintain 
confidentiality of information relating to the representation. The client is thereby 
encouraged to communicate fully and frankly with the lawyer even as to embarrassing 
or legally damaging subject matter. 
 
[4A] Information gained in the professional relationship includes information gained 
from a person (prospective client) who discusses the possibility of forming a client-
lawyer relationship with respect to a matter. Even when no client-lawyer relationship 
ensues, the restrictions and exceptions of these Rules as to use or revelation of the 
information apply, e.g. Rules 1.9 and 1.10. 
 
[5] The principle of confidentiality is given effect in two related bodies of law, the 
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attorney-client privilege (which includes the work product doctrine) in the law of 
evidence and the rule of confidentiality established in professional ethics. The attorney-
client privilege applies in judicial and other proceedings in which a lawyer may be called 
as a witness or otherwise required to produce evidence concerning a client. The rule of 
client-lawyer confidentiality applies in situations other than those where evidence is 
sought from the lawyer through compulsion of law. Rule 1.6 applies not merely to 
matters communicated in confidence by the client but also to all information gained in 
the professional relationship, whatever its source. A lawyer may not disclose such 
information except as authorized or required by the Rules of Professional Conduct or 
other law. See also Scope. The requirement of maintaining confidentiality of 
information gained in the professional relationship applies to government lawyers who 
may disagree with the client’s policy goals. 
 
Authorized Disclosure 
 
[6] A lawyer is impliedly authorized to make disclosures about a client when appropriate 
in carrying out the representation, except to the extent that the client’s instructions or 
special circumstances limit that authority. In litigation, for example, a lawyer may 
disclose information by admitting a fact that cannot properly be disputed, or in 
negotiation by making a disclosure that facilitates a satisfactory conclusion. 
 
[7] Lawyers in a firm may, in the course of the firm’s practice, disclose to each other 
information relating to a client of the firm, unless the client has instructed that 
particular information be confined to specified lawyers. 
 
[7A] A lawyer’s confidentiality obligations do not preclude a lawyer from securing 
confidential legal advice about the lawyer’s personal responsibility to comply with these 
Rules. In most situations, disclosing information to secure such advice will be impliedly 
authorized for the lawyer to carry out the representation. Even when the disclosure is 
not impliedly authorized paragraph (b)(1)(iv) permits such disclosure because of the 
importance of a lawyer’s compliance with the Rules of Professional Conduct. 
 
Disclosure Adverse to Client 
 
[8] The confidentiality rule is subject to limited exceptions. In becoming privy to 
information about a client, a lawyer may foresee that the client intends serious harm to 
another person. The public is better protected if full and open communication by the 
client is encouraged than if it is inhibited. 

******* 

2. Rule 1.7: Conflict of Interest: General Rule 

a. A lawyer shall not represent or continue to represent a client if there is a 
significant risk that the lawyer’s own interests or the lawyer’s duties to another 
client, a former client, or a third person will materially and adversely affect the 
representation of the client, except as permitted in (b). 
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b. If client informed consent is permissible a lawyer may represent a client 
notwithstanding a significant risk of material and adverse effect if each affected 
client or former client gives informed consent, confirmed in writing, to the 
representation after:  

1. consultation with the lawyer, pursuant to Rule 1.0(c); 

2. having received in writing reasonable and adequate information about the 
material risks of and reasonable available alternatives to the 
representation, and 

3. having been given the opportunity to consult with independent counsel. 

c. Client informed consent is not permissible if the representation:  

1. is prohibited by law or these Rules; 

2. includes the assertion of a claim by one client against another client 
represented by the lawyer in the same or substantially related proceeding; 
or 

3. involves circumstances rendering it reasonably unlikely that the lawyer 
will be able to provide adequate representation to one or more of the 
affected clients. 

The maximum penalty for a violation of this Rule is disbarment. 
 
Comment 
 
Loyalty to a Client 
 
[1] Loyalty and independent judgment are essential elements in the lawyer’s 
relationship to a client. If an impermissible conflict of interest exists before 
representation is undertaken the representation should be declined. The lawyer should 
adopt reasonable procedures, appropriate for the size and type of firm and practice, to 
determine in both litigation and non-litigation matters the parties and issues involved 
and to determine whether there are actual or potential conflicts of interest. 
 
[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or carry 
out an appropriate course of action for the client because of the lawyer’s other 
competing responsibilities or interests. The conflict in effect forecloses alternatives that 
would otherwise be available to the client. Paragraph (a) addresses such situations. A 
possible conflict does not itself preclude the representation. The critical questions are 
the likelihood that a conflict will eventuate and, if it does, whether it will materially 
interfere with the lawyer’s independent professional judgment in considering 
alternatives or foreclose courses of action that reasonably should be pursued on behalf 
of the client. Consideration should be given to whether the client wishes to 
accommodate the other interest involved. 
  
[3] If an impermissible conflict arises after representation has been undertaken, the 
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lawyer should withdraw from the representation. See Rule 1.16. Where more than one 
client is involved and the lawyer withdraws because a conflict arises after 
representation, whether the lawyer may continue to represent any of the clients is 
determined by Rule 1.9. As to whether a client-lawyer relationship exists or, having once 
been established, is continuing, see Comment 4 to Rule 1.3 and Scope. 
 
[4] As a general proposition, loyalty to a client prohibits undertaking representation 
directly adverse to that client without that client’s informed consent. Paragraphs (b) and 
(c) express that general rule. Thus, a lawyer ordinarily may not act as advocate against a 
person the lawyer represents in some other matter, even if it is wholly unrelated. On the 
other hand, simultaneous representation in unrelated matters of clients whose interests 
are only generally adverse, such as competing economic enterprises, does not require 
informed consent of the respective clients. 
 
Consultation and Informed Consent 
 
[5] A client may give informed consent to representation notwithstanding a conflict. 
However, when a disinterested lawyer would conclude that the client should not agree to 
the representation under the circumstances, the lawyer involved cannot properly ask for 
such agreement or provide representation on the basis of the client’s informed consent. 
When more than one client is involved, the question of conflict must be resolved as to 
each client. Moreover, there may be circumstances where it is impossible to make the 
disclosure necessary to obtain informed consent. For example, when the lawyer 
represents different clients in related matters and one of the clients refuses to give 
informed consent to the disclosure necessary to permit the other client to make an 
informed decision, the lawyer cannot properly ask the latter to give informed consent. If 
informed consent is withdrawn, the lawyer should consult Rule 1.9 and Rule 1.16. 
 
[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client, 
confirmed in writing. Such a writing may consist of a document executed by the client or 
one that the lawyer promptly records and transmits to the client following an oral 
consent. See Rule 1.0(b). See also Rule 1.0(s) (writing includes electronic transmission). 
If it is not feasible to obtain or transmit the writing at the time the client gives informed 
consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. 
See Rule 1.0(b). The requirement of a writing does not supplant the need in most cases 
for the lawyer to talk with the client, to explain the risks and advantages, if any, of 
representation burdened with a conflict of interest, as well as reasonably available 
alternatives, and to afford the client a reasonable opportunity to consider the risks and 
alternatives and to raise questions and concerns. Rather, the writing is required in order 
to impress upon clients the seriousness of the decision the client is being asked to make 
and to avoid disputes or ambiguities that might later occur in the absence of a writing. 
 
Lawyer’s Interests 
 
[6] The lawyer’s personal or economic interests should not be permitted to have an 
adverse effect on representation of a client. See Rules 1.1 and 1.5. If the propriety of a 
lawyer’s own conduct in a transaction is in serious question, it may be difficult or 
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impossible for the lawyer to give a client objective advice. A lawyer may not allow 
related business interests to affect representation, for example, by referring clients to an 
enterprise in which the lawyer has an undisclosed interest. 
  

****** 
Interest of Person Paying for a Lawyer’s Service 
 
[10] A lawyer may be paid from a source other than the client, if the client is informed of 
that fact and gives informed consent and the arrangement does not compromise the 
lawyer’s duty of loyalty to the client. See Rule 1.8(f)….. 

  
Non-litigation Conflicts 
 
[11] Conflicts of interest in contexts other than litigation sometimes may be difficult to 
assess. Relevant factors in determining whether there is potential for material and 
adverse effect include the duration and extent of the lawyer’s relationship with the client 
or clients involved, the functions being performed by the lawyer, the likelihood that 
actual conflict will arise and the likely prejudice to the client from the conflict if it does 
arise. 
 
[12] In a negotiation common representation is permissible where the clients are 
generally aligned in interest even though there is some difference of interest among 
them. 
 
[13] Conflict questions may also arise in estate planning and estate administration. A 
lawyer may be called upon to prepare wills for several family members, such as husband 
and wife, and, depending upon the circumstances, a conflict of interest may arise. In 
estate administration the identity of the client may be unclear under the law of a 
particular jurisdiction. Under one view, the client is the fiduciary; under another view 
the client is the estate or trust, including its beneficiaries. The lawyer should make clear 
the relationship to the parties involved. 
 
****** 

3. Rule 1.16: Declining or Terminating Representation 

a. Except as stated in paragraph (c), a lawyer shall not represent a client or, where 
representation has commenced, shall withdraw from the representation of a 
client if:  

1. the representation will result in violation of the Georgia Rules of 
Professional Conduct or other law; 

2. the lawyer’s physical or mental condition materially impairs the lawyer’s 
ability to represent the client; or 

3. the lawyer is discharged. 
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lawyer should withdraw from the representation. See Rule 1.16. Where more than one 
client is involved and the lawyer withdraws because a conflict arises after 
representation, whether the lawyer may continue to represent any of the clients is 
determined by Rule 1.9. As to whether a client-lawyer relationship exists or, having once 
been established, is continuing, see Comment 4 to Rule 1.3 and Scope. 
 
[4] As a general proposition, loyalty to a client prohibits undertaking representation 
directly adverse to that client without that client’s informed consent. Paragraphs (b) and 
(c) express that general rule. Thus, a lawyer ordinarily may not act as advocate against a 
person the lawyer represents in some other matter, even if it is wholly unrelated. On the 
other hand, simultaneous representation in unrelated matters of clients whose interests 
are only generally adverse, such as competing economic enterprises, does not require 
informed consent of the respective clients. 
 
Consultation and Informed Consent 
 
[5] A client may give informed consent to representation notwithstanding a conflict. 
However, when a disinterested lawyer would conclude that the client should not agree to 
the representation under the circumstances, the lawyer involved cannot properly ask for 
such agreement or provide representation on the basis of the client’s informed consent. 
When more than one client is involved, the question of conflict must be resolved as to 
each client. Moreover, there may be circumstances where it is impossible to make the 
disclosure necessary to obtain informed consent. For example, when the lawyer 
represents different clients in related matters and one of the clients refuses to give 
informed consent to the disclosure necessary to permit the other client to make an 
informed decision, the lawyer cannot properly ask the latter to give informed consent. If 
informed consent is withdrawn, the lawyer should consult Rule 1.9 and Rule 1.16. 
 
[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client, 
confirmed in writing. Such a writing may consist of a document executed by the client or 
one that the lawyer promptly records and transmits to the client following an oral 
consent. See Rule 1.0(b). See also Rule 1.0(s) (writing includes electronic transmission). 
If it is not feasible to obtain or transmit the writing at the time the client gives informed 
consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. 
See Rule 1.0(b). The requirement of a writing does not supplant the need in most cases 
for the lawyer to talk with the client, to explain the risks and advantages, if any, of 
representation burdened with a conflict of interest, as well as reasonably available 
alternatives, and to afford the client a reasonable opportunity to consider the risks and 
alternatives and to raise questions and concerns. Rather, the writing is required in order 
to impress upon clients the seriousness of the decision the client is being asked to make 
and to avoid disputes or ambiguities that might later occur in the absence of a writing. 
 
Lawyer’s Interests 
 
[6] The lawyer’s personal or economic interests should not be permitted to have an 
adverse effect on representation of a client. See Rules 1.1 and 1.5. If the propriety of a 
lawyer’s own conduct in a transaction is in serious question, it may be difficult or 
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impossible for the lawyer to give a client objective advice. A lawyer may not allow 
related business interests to affect representation, for example, by referring clients to an 
enterprise in which the lawyer has an undisclosed interest. 
  

****** 
Interest of Person Paying for a Lawyer’s Service 
 
[10] A lawyer may be paid from a source other than the client, if the client is informed of 
that fact and gives informed consent and the arrangement does not compromise the 
lawyer’s duty of loyalty to the client. See Rule 1.8(f)….. 

  
Non-litigation Conflicts 
 
[11] Conflicts of interest in contexts other than litigation sometimes may be difficult to 
assess. Relevant factors in determining whether there is potential for material and 
adverse effect include the duration and extent of the lawyer’s relationship with the client 
or clients involved, the functions being performed by the lawyer, the likelihood that 
actual conflict will arise and the likely prejudice to the client from the conflict if it does 
arise. 
 
[12] In a negotiation common representation is permissible where the clients are 
generally aligned in interest even though there is some difference of interest among 
them. 
 
[13] Conflict questions may also arise in estate planning and estate administration. A 
lawyer may be called upon to prepare wills for several family members, such as husband 
and wife, and, depending upon the circumstances, a conflict of interest may arise. In 
estate administration the identity of the client may be unclear under the law of a 
particular jurisdiction. Under one view, the client is the fiduciary; under another view 
the client is the estate or trust, including its beneficiaries. The lawyer should make clear 
the relationship to the parties involved. 
 
****** 

3. Rule 1.16: Declining or Terminating Representation 

a. Except as stated in paragraph (c), a lawyer shall not represent a client or, where 
representation has commenced, shall withdraw from the representation of a 
client if:  

1. the representation will result in violation of the Georgia Rules of 
Professional Conduct or other law; 

2. the lawyer’s physical or mental condition materially impairs the lawyer’s 
ability to represent the client; or 

3. the lawyer is discharged. 
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b. except as stated in paragraph (c), a lawyer may withdraw from representing a 
client if withdrawal can be accomplished without material adverse effect on the 
interests of the client, or if:  

1. the client persists in a course of action involving the lawyer’s services that 
the lawyer reasonably believes is criminal or fraudulent; 

2. the client has used the lawyer’s services to perpetrate a crime or fraud; 

3. the client insists upon pursuing an objective that the lawyer considers 
repugnant or imprudent; 

4. the client fails substantially to fulfill an obligation to the lawyer regarding 
the lawyer’s services and has been given reasonable warning that the 
lawyer will withdraw unless the obligation is fulfilled; 

5. the representation will result in an unreasonable financial burden on the 
lawyer or has been rendered unreasonably difficult by the client; or 

6. other good cause for withdrawal exists. 

c. When a lawyer withdraws it shall be done in compliance with applicable laws and 
rules. When ordered to do so by a tribunal, a lawyer shall continue representation 
notwithstanding good cause for terminating the representation. 

d. Upon termination of representation, a lawyer shall take steps to the extent 
reasonably practicable to protect a client’s interests, such as giving reasonable 
notice to the client, allowing time for employment of other counsel, surrendering 
papers and property to which the client is entitled and refunding any advance 
payment of fee that has not been earned. 

The maximum penalty for a violation of this Rule is a public reprimand. 
 
Comment 
 
[1] A lawyer should not accept representation in a matter unless it can be performed 
competently, promptly, without improper conflict of interest and to completion. But see 
Rule 1.2(c): Scope of Representation. 
 
***** 
 
Discharge 
 
[4] A client has a right to discharge a lawyer at any time, with or without cause, subject 
to liability for payment for the lawyer’s services. Where future dispute about the 
withdrawal may be anticipated, it may be advisable to prepare a written statement 
reciting the circumstances. 
 
[5] Whether a client can discharge appointed counsel may depend on applicable law. To 
the extent possible, the lawyer should give the client an explanation of the 
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consequences. These consequences may include a decision by the appointing authority 
that appointment of successor counsel is unjustified, thus requiring the client to be self-
represented. 
 
***** 
 
Optional Withdrawal 
 
[7] The lawyer has the option to withdraw if it can be accomplished without material 
adverse effect on the client’s interests. Withdrawal is also justified if the client persists in 
a course of action that the lawyer reasonably believes is criminal or fraudulent, for a 
lawyer is not required to be associated with such conduct even if the lawyer does not 
further it. Withdrawal is also permitted if the lawyer’s services were misused in the past 
even if that would materially prejudice the client. The lawyer also may withdraw where 
the client insists on a repugnant or imprudent objective. The lawyer’s statement that 
professional considerations require termination of the representation ordinarily should 
be accepted as sufficient. 
 
[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement 
relating to the representation, such as an agreement concerning fees or court costs or an 
agreement limiting the objectives of the representation. 
 

***** 

B. State Bar of Georgia Advisory Opinion 

1. Formal Advisory Opinion No. 03-2, Issued by the Formal 
Advisory Opinion Board of the State of Georgia on 
September 11, 2003 

QUESTION PRESENTED: 
 
    Does the obligation of confidentiality described in Rule 1.6, Confidentiality of 
Information, apply as between two jointly represented clients? 
 
SUMMARY ANSWER: 
 
    The obligation of confidentiality described in Rule 1.6, Confidentiality of Information, 
applies as between two jointly represented clients.  An attorney must honor one client’s 
request that information be kept confidential from the other jointly represented 
client.  Honoring the client’s request will, in most circumstances, require the attorney to 
withdraw from the joint representation. 
 
OPINION: 
 
    Unlike the attorney-client privilege, jointly represented clients do not lose the 
protection of confidentiality described in Rule 1.6, Confidentiality of Information, as to 
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b. except as stated in paragraph (c), a lawyer may withdraw from representing a 
client if withdrawal can be accomplished without material adverse effect on the 
interests of the client, or if:  

1. the client persists in a course of action involving the lawyer’s services that 
the lawyer reasonably believes is criminal or fraudulent; 

2. the client has used the lawyer’s services to perpetrate a crime or fraud; 

3. the client insists upon pursuing an objective that the lawyer considers 
repugnant or imprudent; 

4. the client fails substantially to fulfill an obligation to the lawyer regarding 
the lawyer’s services and has been given reasonable warning that the 
lawyer will withdraw unless the obligation is fulfilled; 

5. the representation will result in an unreasonable financial burden on the 
lawyer or has been rendered unreasonably difficult by the client; or 

6. other good cause for withdrawal exists. 

c. When a lawyer withdraws it shall be done in compliance with applicable laws and 
rules. When ordered to do so by a tribunal, a lawyer shall continue representation 
notwithstanding good cause for terminating the representation. 

d. Upon termination of representation, a lawyer shall take steps to the extent 
reasonably practicable to protect a client’s interests, such as giving reasonable 
notice to the client, allowing time for employment of other counsel, surrendering 
papers and property to which the client is entitled and refunding any advance 
payment of fee that has not been earned. 

The maximum penalty for a violation of this Rule is a public reprimand. 
 
Comment 
 
[1] A lawyer should not accept representation in a matter unless it can be performed 
competently, promptly, without improper conflict of interest and to completion. But see 
Rule 1.2(c): Scope of Representation. 
 
***** 
 
Discharge 
 
[4] A client has a right to discharge a lawyer at any time, with or without cause, subject 
to liability for payment for the lawyer’s services. Where future dispute about the 
withdrawal may be anticipated, it may be advisable to prepare a written statement 
reciting the circumstances. 
 
[5] Whether a client can discharge appointed counsel may depend on applicable law. To 
the extent possible, the lawyer should give the client an explanation of the 
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consequences. These consequences may include a decision by the appointing authority 
that appointment of successor counsel is unjustified, thus requiring the client to be self-
represented. 
 
***** 
 
Optional Withdrawal 
 
[7] The lawyer has the option to withdraw if it can be accomplished without material 
adverse effect on the client’s interests. Withdrawal is also justified if the client persists in 
a course of action that the lawyer reasonably believes is criminal or fraudulent, for a 
lawyer is not required to be associated with such conduct even if the lawyer does not 
further it. Withdrawal is also permitted if the lawyer’s services were misused in the past 
even if that would materially prejudice the client. The lawyer also may withdraw where 
the client insists on a repugnant or imprudent objective. The lawyer’s statement that 
professional considerations require termination of the representation ordinarily should 
be accepted as sufficient. 
 
[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement 
relating to the representation, such as an agreement concerning fees or court costs or an 
agreement limiting the objectives of the representation. 
 

***** 

B. State Bar of Georgia Advisory Opinion 

1. Formal Advisory Opinion No. 03-2, Issued by the Formal 
Advisory Opinion Board of the State of Georgia on 
September 11, 2003 

QUESTION PRESENTED: 
 
    Does the obligation of confidentiality described in Rule 1.6, Confidentiality of 
Information, apply as between two jointly represented clients? 
 
SUMMARY ANSWER: 
 
    The obligation of confidentiality described in Rule 1.6, Confidentiality of Information, 
applies as between two jointly represented clients.  An attorney must honor one client’s 
request that information be kept confidential from the other jointly represented 
client.  Honoring the client’s request will, in most circumstances, require the attorney to 
withdraw from the joint representation. 
 
OPINION: 
 
    Unlike the attorney-client privilege, jointly represented clients do not lose the 
protection of confidentiality described in Rule 1.6, Confidentiality of Information, as to 
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each other by entering into the joint representation.  See, e.g., D.C. Bar Legal Ethics 
Committee, Opinion No. 296 (2000) and Committee on Professional Ethics, New York 
State Bar Association, Opinion No. 555 (1984).  Nor do jointly represented clients 
impliedly consent to a sharing of confidences with each other since client consent to the 
disclosure of confidential information under Rule 1.6 requires 
consultation.  Id.  Consultation, as defined in the Rules, requires “the communication of 
information reasonably sufficient to permit the client to appreciate the significance of 
the matter in question.”   Terminology, Georgia Rules of Professional Conduct. 
 
     When one client in a joint representation requests that some information relevant to 
the representation be kept confidential from the other client, the attorney must honor 
the request and then determine if continuing with the representation while honoring the 
request will:  a) be inconsistent with the lawyer’s obligations to keep the other client 
informed under Rule 1.4, Communication; b) materially and adversely affect the 
representation of the other client under Rule 1.7, Conflict of Interest: General Rule; or c) 
both. 
 
     The lawyer has discretion to continue with the representation while not revealing the 
confidential information to the other client only to the extent that he or she can do so 
consistent with these rules.  If maintaining the confidence will constitute a violation of 
Rule 1.4 or Rule 1.7, as it most often will, the lawyer should maintain the confidence and 
discontinue the representation.  
 
    Consent to conflicting representations, of course, is often permitted under Rule 
1.7.  Consent to continued joint representation in these circumstances, however, 
ordinarily would not be available either because it would be impossible to conduct the 
consultation required for such consent without disclosing the confidential information 
in question or because consent is not permitted under Rule 1.7 in that the continued 
joint representation would “involve circumstances rendering it reasonably unlikely that 
the lawyer will be able to provide adequate representation to one or more of the affected 
clients.”  Rule 1.7(c)(3).  
 
    Whether or not the attorney, after withdrawing from the representation of the other 
client, can continue with the representation of the client who insisted upon 
confidentiality is governed by Rule 1.9: Conflict of Interest: Former Clients and by 
whether or not the consultation required for the consent of the now former client can be 
conducted without disclosure of the confidential information in question. 
 
    The potential problems that confidentiality can create between jointly represented 
clients make it especially important that clients understand the requirements of a joint 
representation prior to entering into one.  When an attorney is considering a joint 
representation, consultation and consent of the clients is required prior to the 
representation “if there is a significant risk that the lawyer’s . . . duties to [either of the 
jointly represented clients] . . . will materially and adversely affect the representation of 
[the other] client.” Rule 1.7.  Whether or not consultation and consent is 
required, however, a prudent attorney will always discuss with clients 
wishing to be jointly represented the need for sharing confidences between 
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them, obtain their consent to such sharing, and inform them of the 
consequences of either client’s nevertheless insisting on confidentiality as 
to the other client and, in effect, revoking the consent.  If it appears to the 
attorney that either client is uncomfortable with the required sharing of confidential 
information that joint representation requires, the attorney should reconsider whether 
joint representation is appropriate in the circumstances.  If a putative jointly 
represented client indicates a need for confidentiality from another putative jointly 
represented client, then it is very likely that joint representation is inappropriate and the 
putative clients need individual representation by separate attorneys. 
 
    The above guidelines, derived from the requirements of the Georgia Rules of 
Professional Conduct and consistent with the primary advisory opinions from other 
jurisdictions, are general in nature.  There is no doubt that their application in some 
specific contexts will create additional specific concerns seemingly unaddressed in the 
general ethical requirements.  We are, however, without authority to depart from the 
Rules of Professional Conduct that are intended to be generally applicable to the 
profession.  For example, there is no doubt that the application of these requirements to 
the joint representation of spouses in estate planning will sometimes place attorneys in 
the awkward position of having to withdraw from a joint representation of spouses 
because of a request by one spouse to keep relevant information confidential from the 
other and, by withdrawing, not only ending trusted lawyer-client relationships but also 
essentially notifying the other client that an issue of confidentiality has arisen.  See, e.g., 
Florida State Bar Opinion 95-4 (1997) (“The attorney may not reveal confidential 
information to the wife when the husband tells the attorney that he wishes to provide for 
a beneficiary that is unknown to the wife.  The attorney must withdraw from the 
representation of both husband and wife because of the conflict presented when the 
attorney must maintain the husband’s separate confidences regarding the joint 
representation.”)  A large number of highly varied recommendations have been made 
about how to deal with these specific concerns in this specific practice setting.  See, e.g., 
Pearce, Family Values and Legal Ethics: Competing Approaches to Conflicts in 
Representing Spouses, 62Fordham L. Rev. 1253 (1994); and, Collett, And The Two Shall 
Become As One . . . Until The Lawyers Are Done, 7 Notre Dame J. L. Ethics & Public 
Policy 101 (1993) for discussion of these recommendations.  Which recommendations 
are followed, we believe, is best left to the practical wisdom of the good lawyers 
practicing in this field so long as the general ethical requirements of the Rules of 
Conduct as described in this Opinion are met.  

2. Formal Advisory Opinion No. 91-1, Issued by the Supreme  
Court of Georgia on September 13, 1991 

 
This opinion relies on Standard of Conduct 30 and Ethical Consideration 5-6 that bear 
upon matters directly addressed by Rule 1.7. 
 
The Form Notification and Consent Letter, which is an addendum to this opinion, 
continues to be useful and valid. 
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each other by entering into the joint representation.  See, e.g., D.C. Bar Legal Ethics 
Committee, Opinion No. 296 (2000) and Committee on Professional Ethics, New York 
State Bar Association, Opinion No. 555 (1984).  Nor do jointly represented clients 
impliedly consent to a sharing of confidences with each other since client consent to the 
disclosure of confidential information under Rule 1.6 requires 
consultation.  Id.  Consultation, as defined in the Rules, requires “the communication of 
information reasonably sufficient to permit the client to appreciate the significance of 
the matter in question.”   Terminology, Georgia Rules of Professional Conduct. 
 
     When one client in a joint representation requests that some information relevant to 
the representation be kept confidential from the other client, the attorney must honor 
the request and then determine if continuing with the representation while honoring the 
request will:  a) be inconsistent with the lawyer’s obligations to keep the other client 
informed under Rule 1.4, Communication; b) materially and adversely affect the 
representation of the other client under Rule 1.7, Conflict of Interest: General Rule; or c) 
both. 
 
     The lawyer has discretion to continue with the representation while not revealing the 
confidential information to the other client only to the extent that he or she can do so 
consistent with these rules.  If maintaining the confidence will constitute a violation of 
Rule 1.4 or Rule 1.7, as it most often will, the lawyer should maintain the confidence and 
discontinue the representation.  
 
    Consent to conflicting representations, of course, is often permitted under Rule 
1.7.  Consent to continued joint representation in these circumstances, however, 
ordinarily would not be available either because it would be impossible to conduct the 
consultation required for such consent without disclosing the confidential information 
in question or because consent is not permitted under Rule 1.7 in that the continued 
joint representation would “involve circumstances rendering it reasonably unlikely that 
the lawyer will be able to provide adequate representation to one or more of the affected 
clients.”  Rule 1.7(c)(3).  
 
    Whether or not the attorney, after withdrawing from the representation of the other 
client, can continue with the representation of the client who insisted upon 
confidentiality is governed by Rule 1.9: Conflict of Interest: Former Clients and by 
whether or not the consultation required for the consent of the now former client can be 
conducted without disclosure of the confidential information in question. 
 
    The potential problems that confidentiality can create between jointly represented 
clients make it especially important that clients understand the requirements of a joint 
representation prior to entering into one.  When an attorney is considering a joint 
representation, consultation and consent of the clients is required prior to the 
representation “if there is a significant risk that the lawyer’s . . . duties to [either of the 
jointly represented clients] . . . will materially and adversely affect the representation of 
[the other] client.” Rule 1.7.  Whether or not consultation and consent is 
required, however, a prudent attorney will always discuss with clients 
wishing to be jointly represented the need for sharing confidences between 
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them, obtain their consent to such sharing, and inform them of the 
consequences of either client’s nevertheless insisting on confidentiality as 
to the other client and, in effect, revoking the consent.  If it appears to the 
attorney that either client is uncomfortable with the required sharing of confidential 
information that joint representation requires, the attorney should reconsider whether 
joint representation is appropriate in the circumstances.  If a putative jointly 
represented client indicates a need for confidentiality from another putative jointly 
represented client, then it is very likely that joint representation is inappropriate and the 
putative clients need individual representation by separate attorneys. 
 
    The above guidelines, derived from the requirements of the Georgia Rules of 
Professional Conduct and consistent with the primary advisory opinions from other 
jurisdictions, are general in nature.  There is no doubt that their application in some 
specific contexts will create additional specific concerns seemingly unaddressed in the 
general ethical requirements.  We are, however, without authority to depart from the 
Rules of Professional Conduct that are intended to be generally applicable to the 
profession.  For example, there is no doubt that the application of these requirements to 
the joint representation of spouses in estate planning will sometimes place attorneys in 
the awkward position of having to withdraw from a joint representation of spouses 
because of a request by one spouse to keep relevant information confidential from the 
other and, by withdrawing, not only ending trusted lawyer-client relationships but also 
essentially notifying the other client that an issue of confidentiality has arisen.  See, e.g., 
Florida State Bar Opinion 95-4 (1997) (“The attorney may not reveal confidential 
information to the wife when the husband tells the attorney that he wishes to provide for 
a beneficiary that is unknown to the wife.  The attorney must withdraw from the 
representation of both husband and wife because of the conflict presented when the 
attorney must maintain the husband’s separate confidences regarding the joint 
representation.”)  A large number of highly varied recommendations have been made 
about how to deal with these specific concerns in this specific practice setting.  See, e.g., 
Pearce, Family Values and Legal Ethics: Competing Approaches to Conflicts in 
Representing Spouses, 62Fordham L. Rev. 1253 (1994); and, Collett, And The Two Shall 
Become As One . . . Until The Lawyers Are Done, 7 Notre Dame J. L. Ethics & Public 
Policy 101 (1993) for discussion of these recommendations.  Which recommendations 
are followed, we believe, is best left to the practical wisdom of the good lawyers 
practicing in this field so long as the general ethical requirements of the Rules of 
Conduct as described in this Opinion are met.  

2. Formal Advisory Opinion No. 91-1, Issued by the Supreme  
Court of Georgia on September 13, 1991 

 
This opinion relies on Standard of Conduct 30 and Ethical Consideration 5-6 that bear 
upon matters directly addressed by Rule 1.7. 
 
The Form Notification and Consent Letter, which is an addendum to this opinion, 
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For an explanation regarding the addition of headnotes to the opinion, click here. 
 
Ethical propriety of drafter of will serving as executor.  

It is not ethically improper for a lawyer to be named executor or trustee in a will or 
trust he or she has prepared when the lawyer does not consciously influence the 
client in the decision to name him or her executor or trustee, so long as he or she 
obtains the client’s written consent in some form or gives the client written notice 
in some form after a full disclosure of all the possible conflicts of interest. In 
addition, the total combined attorney’s fee and executor or trustee fee or 
commission must be reasonable and procedures used in obtaining this fee should 
be in accord with Georgia law. 

 
QUESTION PRESENTED: 

Is it ethically proper for a lawyer to be named executor or trustee in a will or trust he or 
she has prepared? 
 
OPINION: 

 
Disciplinary Standard of Conduct No. 30 provides: 

 
Except with the written consent or written notice to his client after full disclosure a 
lawyer shall not accept or continue employment if the exercise of his professional 
judgment on behalf of his client will be or reasonably may be affected by his own 
financial, business, property or personal interests. 

 
The financial interests of an executor or trustee reasonably may affect an attorney’s 
independent professional judgment on behalf of the client. The conduct in question falls 
clearly within the coverage of Standard No. 30. Standard No. 30, however, provides 
exceptions for this type of conflict. These exceptions to a conflict of interest are the 
client’s written consent or written notice to the client after full disclosure. These 
exceptions are in question here. 
 
There is no limitation on client consent in Standard No. 30 unless the “appearance of 
impropriety” prohibition of Canon 9 of the Georgia Code of Professional Responsibility 
creates an implied limitation. It is our opinion that the conduct in question does not 
necessarily create an “appearance of impropriety,” and we note that the “appearance of 
impropriety” prohibition is not included in the Standards of Conduct. 
 
This opinion finds support in the interpretive guidance of the aspirational statement in 
Ethical Consideration 5-6. 

 
EC 5-6 - A lawyer should not consciously influence a client to name him as 
executor, trustee or lawyer in an instrument. In those cases where a client wishes 
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to name his lawyer as such, care should be taken by the lawyer to avoid even the 
appearance of impropriety. 

 
The implication of Ethical Consideration 5-6 is that the naming of an attorney as 
executor or trustee in a will or trust he or she has prepared does not per se create an 
appearance of impropriety, but that such an arrangement creates a risk of appearing to 
be improper, which must be guarded against by the attorney. 
 
A testator’s or settlor’s freedom to select an executor or trustee is an important freedom, 
and it should not be restricted absent strong justification. For a variety of reasons, the 
attorney may be the most appropriate choice of fiduciary for the client. The risk that 
some lawyers may take advantage of a lawyer-client relationship to benefit themselves 
in a manner not in the client’s best interest should not outweigh that freedom. 
 
This risk of self-dealing instead creates the need for restrictions that offer assurance that 
the naming of the lawyer as executor or trustee is the informed decision of the testator 
or settlor. An attorney’s full disclosure is essential to the client’s informed decision and 
consent. Disclosure requires notification of the attorney’s potential interest in the 
arrangement; i.e., the ability to collect an executor’s or trustee’s fee and possibly 
attorneys fees. Unlike a real estate transaction where an attorney has a personal interest 
in the property, being named as executor or trustee does not give the attorney any 
personal interest in the estate or trust assets other than the fee charged. Waiver of State 
law fiduciary requirements in the document is permissible as long as waiver is ordinary 
and customary in similar documents for similar clients that do not name the attorney as 
fiduciary.1 

In the light of the above, full disclosure in this context should include an explanation of 
the following: 

 
1. All potential choices of executor or trustee, their relative abilities, competence, 
safety and integrity, and their fee structure; 
2. The nature of the representation and service that will result if  the client wishes 
to name the attorney as executor or trustee (i.e., what the exact role of the lawyer 
as fiduciary will be, what the lawyer’s fee structure will be as a lawyer/fiduciary, 
etc.); 
3. The potential for the attorney executor or trustee hiring him or herself or his or 
her firm to represent the estate or trust, and the fee arrangement anticipated; and 
4. An explanation of the potential advantages to the client of seeking independent 
legal advice. 

 
These disclosures may be made orally or in writing, but the client’s consent or the 
attorney’s notice to the client should be in writing. 
 
The client’s consent could be obtained by having the client sign a consent form that 
outlines the information described above. 
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independent professional judgment on behalf of the client. The conduct in question falls 
clearly within the coverage of Standard No. 30. Standard No. 30, however, provides 
exceptions for this type of conflict. These exceptions to a conflict of interest are the 
client’s written consent or written notice to the client after full disclosure. These 
exceptions are in question here. 
 
There is no limitation on client consent in Standard No. 30 unless the “appearance of 
impropriety” prohibition of Canon 9 of the Georgia Code of Professional Responsibility 
creates an implied limitation. It is our opinion that the conduct in question does not 
necessarily create an “appearance of impropriety,” and we note that the “appearance of 
impropriety” prohibition is not included in the Standards of Conduct. 
 
This opinion finds support in the interpretive guidance of the aspirational statement in 
Ethical Consideration 5-6. 

 
EC 5-6 - A lawyer should not consciously influence a client to name him as 
executor, trustee or lawyer in an instrument. In those cases where a client wishes 
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to name his lawyer as such, care should be taken by the lawyer to avoid even the 
appearance of impropriety. 

 
The implication of Ethical Consideration 5-6 is that the naming of an attorney as 
executor or trustee in a will or trust he or she has prepared does not per se create an 
appearance of impropriety, but that such an arrangement creates a risk of appearing to 
be improper, which must be guarded against by the attorney. 
 
A testator’s or settlor’s freedom to select an executor or trustee is an important freedom, 
and it should not be restricted absent strong justification. For a variety of reasons, the 
attorney may be the most appropriate choice of fiduciary for the client. The risk that 
some lawyers may take advantage of a lawyer-client relationship to benefit themselves 
in a manner not in the client’s best interest should not outweigh that freedom. 
 
This risk of self-dealing instead creates the need for restrictions that offer assurance that 
the naming of the lawyer as executor or trustee is the informed decision of the testator 
or settlor. An attorney’s full disclosure is essential to the client’s informed decision and 
consent. Disclosure requires notification of the attorney’s potential interest in the 
arrangement; i.e., the ability to collect an executor’s or trustee’s fee and possibly 
attorneys fees. Unlike a real estate transaction where an attorney has a personal interest 
in the property, being named as executor or trustee does not give the attorney any 
personal interest in the estate or trust assets other than the fee charged. Waiver of State 
law fiduciary requirements in the document is permissible as long as waiver is ordinary 
and customary in similar documents for similar clients that do not name the attorney as 
fiduciary.1 

In the light of the above, full disclosure in this context should include an explanation of 
the following: 

 
1. All potential choices of executor or trustee, their relative abilities, competence, 
safety and integrity, and their fee structure; 
2. The nature of the representation and service that will result if  the client wishes 
to name the attorney as executor or trustee (i.e., what the exact role of the lawyer 
as fiduciary will be, what the lawyer’s fee structure will be as a lawyer/fiduciary, 
etc.); 
3. The potential for the attorney executor or trustee hiring him or herself or his or 
her firm to represent the estate or trust, and the fee arrangement anticipated; and 
4. An explanation of the potential advantages to the client of seeking independent 
legal advice. 

 
These disclosures may be made orally or in writing, but the client’s consent or the 
attorney’s notice to the client should be in writing. 
 
The client’s consent could be obtained by having the client sign a consent form that 
outlines the information described above. 
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Consistent with other jurisdictions that have addressed the issue and the Standards and 
Rules of the Georgia Bar, it our opinion that it is ethically permissible for testator or 
settlor to name as executor in a will or trustee of a trust the lawyer who has prepared the 
instrument when the lawyer: (a) does not promote himself or herself or consciously 
influence the client in the decision; (b) fully discloses the conflict as described above, 
and (c) either obtains client consent in some form of writing or notifies the client in 
writing.2 
 
Any executor or trustee is allowed by Georgia law to hire legal counsel, according to the 
needs of the estate or trust he represents, and pay reasonable fees for their services. 
O.C.G.A. §53-7-10. An attorney who has ethically named himself or herself as executor 
or trustee in an instrument he or she has prepared may act as an attorney for the estate 
or hire a member of his or her firm as attorney. The fiduciary and the attorney, however, 
must exercise caution to avoid actual or perceived conflicts of interest in this 
circumstance. 
 
When a lawyer has ethically named himself or herself as executor or trustee in an 
instrument he or she has prepared, the lawyer can receive fees for performing both 
services. If, however, any costs of preparation or execution overlap, the attorney must 
see that these costs are charged only once. He or she may not charge both the client and 
the estate or trust for a single task. 
 
As a lawyer prepares a will or trust instrument, he or she is performing services for the 
client-testator/settlor as a lawyer. It is the lawyer’s task at this time to make sure the 
client’s wishes for the later disposition and distribution of the client’s property are 
integrated into a plan acceptable to the client. 
 
The lawyer acting in his or her capacity as an executor or trustee is performing a 
different function altogether. It is the lawyer’s task as executor or trustee to effectively 
implement the integrated plan for disposition and distribution of the testator’s or 
settlor’s property. Not only is the lawyer’s function different, the tasks are different. The 
lawyer should still be appropriately and reasonably compensated whether the 
compensation is provided in the instrument or by statute, but an attorney acting as a 
fiduciary should not double dip fees charged to the client or estate. 
 
Georgia law provides that an attorney serving as an administrator cannot double dip in 
fees. See McDow v. Corley 154 Ga. App. 575 (1980); and Davidson v. Story, 106 Ga. 799, 
32 S.E. 867 (1899). It is recognized that if the attorney is serving as both executor or 
trustee and as legal counsel, it maybe difficult to sort out each task performed as one 
performed clearly in one capacity or the other. Any fees above Georgia’s statutory 
provisions for compensating executors that an attorney may incur in a dual role as 
lawyer and fiduciary must be collected by filing an application for extra compensation 
with the Probate Court under O.C.G.A. §53-6-150. McDow, 154 Ga. App. at 576; and 
Davidson, 106 Ga. at 801. In keeping with both Georgia law and ethical considerations, 
the total fees charged by an attorney in such a dual role should be reasonable.3 
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Addendum to Formal Advisory Opinion No. 91-R1 

Form Notification and Consent Letter 

 
[MR. OR MS. FULL NAME] 
[ADDRESS] 
[CITY, STATE ZIP] 
 
Dear [MR. OR MS. LAST NAME]: 
 
     Because you have asked me to serve as Executor and Trustee under your will, I must 
explain certain ethical considerations to you and obtain your written consent to the 
potential conflicts of interests that could develop. The purpose of this letter is to 
summarize our discussions about your naming me as fiduciary in your will. 
 
     A lawyer cannot prepare a will or trust in which the client names that lawyer as 
fiduciary unless that decision originates with the client. The lawyer should never suggest 
that he/she be named or promote himself/herself to serve in that capacity. 
 
     Others who might serve as your fiduciaries include your spouse, one or more of your 
children, a relative, a personal friend, a business associate, a bank with trust powers, 
your accountant, or an investment advisor. 
 
     I can serve as executor and trustee if that is your desire. The potential conflict arises 
primarily from the probability that I will hire this firm to serve as attorneys for the 
estate and trust. An attorney is entitled to compensation for legal services performed on 
behalf of the estate and trust, and the executor and trustee are also entitled to 
compensation for services in that capacity. When a lawyer has been named as executor 
and trustee pursuant to the ethical requirements of the State Bar, he/she can receive 
fees for performing services both as executor and trustee and as attorney as long as 
he/she charges only once for any single service. Further, the total compensation for 
serving as both fiduciary and attorney must be reasonable. If you name me as executor 
and trustee in your will, I and the other lawyers in my firm will charge at our normal 
hourly rates for all services performed. [NOTE: Modify the preceding sentence as 
appropriate.] 
 
     I must also point out to you that a lawyer’s independence is compromised when 
he/she acts as both fiduciary and as lawyer for the fiduciary. Some of the potential 
conflicts in this regard are: 

  

1.  The question whether a particular task is “legal” or “fiduciary” in nature; 

2.  The question whether services being performed are really necessary in 
the  circumstances; 
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Consistent with other jurisdictions that have addressed the issue and the Standards and 
Rules of the Georgia Bar, it our opinion that it is ethically permissible for testator or 
settlor to name as executor in a will or trustee of a trust the lawyer who has prepared the 
instrument when the lawyer: (a) does not promote himself or herself or consciously 
influence the client in the decision; (b) fully discloses the conflict as described above, 
and (c) either obtains client consent in some form of writing or notifies the client in 
writing.2 
 
Any executor or trustee is allowed by Georgia law to hire legal counsel, according to the 
needs of the estate or trust he represents, and pay reasonable fees for their services. 
O.C.G.A. §53-7-10. An attorney who has ethically named himself or herself as executor 
or trustee in an instrument he or she has prepared may act as an attorney for the estate 
or hire a member of his or her firm as attorney. The fiduciary and the attorney, however, 
must exercise caution to avoid actual or perceived conflicts of interest in this 
circumstance. 
 
When a lawyer has ethically named himself or herself as executor or trustee in an 
instrument he or she has prepared, the lawyer can receive fees for performing both 
services. If, however, any costs of preparation or execution overlap, the attorney must 
see that these costs are charged only once. He or she may not charge both the client and 
the estate or trust for a single task. 
 
As a lawyer prepares a will or trust instrument, he or she is performing services for the 
client-testator/settlor as a lawyer. It is the lawyer’s task at this time to make sure the 
client’s wishes for the later disposition and distribution of the client’s property are 
integrated into a plan acceptable to the client. 
 
The lawyer acting in his or her capacity as an executor or trustee is performing a 
different function altogether. It is the lawyer’s task as executor or trustee to effectively 
implement the integrated plan for disposition and distribution of the testator’s or 
settlor’s property. Not only is the lawyer’s function different, the tasks are different. The 
lawyer should still be appropriately and reasonably compensated whether the 
compensation is provided in the instrument or by statute, but an attorney acting as a 
fiduciary should not double dip fees charged to the client or estate. 
 
Georgia law provides that an attorney serving as an administrator cannot double dip in 
fees. See McDow v. Corley 154 Ga. App. 575 (1980); and Davidson v. Story, 106 Ga. 799, 
32 S.E. 867 (1899). It is recognized that if the attorney is serving as both executor or 
trustee and as legal counsel, it maybe difficult to sort out each task performed as one 
performed clearly in one capacity or the other. Any fees above Georgia’s statutory 
provisions for compensating executors that an attorney may incur in a dual role as 
lawyer and fiduciary must be collected by filing an application for extra compensation 
with the Probate Court under O.C.G.A. §53-6-150. McDow, 154 Ga. App. at 576; and 
Davidson, 106 Ga. at 801. In keeping with both Georgia law and ethical considerations, 
the total fees charged by an attorney in such a dual role should be reasonable.3 
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Addendum to Formal Advisory Opinion No. 91-R1 

Form Notification and Consent Letter 

 
[MR. OR MS. FULL NAME] 
[ADDRESS] 
[CITY, STATE ZIP] 
 
Dear [MR. OR MS. LAST NAME]: 
 
     Because you have asked me to serve as Executor and Trustee under your will, I must 
explain certain ethical considerations to you and obtain your written consent to the 
potential conflicts of interests that could develop. The purpose of this letter is to 
summarize our discussions about your naming me as fiduciary in your will. 
 
     A lawyer cannot prepare a will or trust in which the client names that lawyer as 
fiduciary unless that decision originates with the client. The lawyer should never suggest 
that he/she be named or promote himself/herself to serve in that capacity. 
 
     Others who might serve as your fiduciaries include your spouse, one or more of your 
children, a relative, a personal friend, a business associate, a bank with trust powers, 
your accountant, or an investment advisor. 
 
     I can serve as executor and trustee if that is your desire. The potential conflict arises 
primarily from the probability that I will hire this firm to serve as attorneys for the 
estate and trust. An attorney is entitled to compensation for legal services performed on 
behalf of the estate and trust, and the executor and trustee are also entitled to 
compensation for services in that capacity. When a lawyer has been named as executor 
and trustee pursuant to the ethical requirements of the State Bar, he/she can receive 
fees for performing services both as executor and trustee and as attorney as long as 
he/she charges only once for any single service. Further, the total compensation for 
serving as both fiduciary and attorney must be reasonable. If you name me as executor 
and trustee in your will, I and the other lawyers in my firm will charge at our normal 
hourly rates for all services performed. [NOTE: Modify the preceding sentence as 
appropriate.] 
 
     I must also point out to you that a lawyer’s independence is compromised when 
he/she acts as both fiduciary and as lawyer for the fiduciary. Some of the potential 
conflicts in this regard are: 

  

1.  The question whether a particular task is “legal” or “fiduciary” in nature; 

2.  The question whether services being performed are really necessary in 
the  circumstances; 
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3.  The propriety of giving the fiduciary broad disrectionary powers and 
exemption from bond; 

4.  The lack of independent review of the document by an attorney other than 
the one who drafted it; and 

5.  There may be other potential conflicts that have not occurred to me.  

     In accordance with the ethical requirements of the State Bar of Georgia, it is 
necessary for me to obtain your statement that the potential conflicts of interests have 
been explained to you. In that regard, please review the statement of consent below. If it 
is satisfactory to you, please sign and return the enclosed copy to me. If you want to 
discuss any point further, please call. If you decide not to execute the consent, please 
advise me whom you would like to serve as executor and trustee instead of me. 
 
     If you have any doubt concerning the information contained in this letter or the effect 
of signing the consent, you should discuss it with another lawyer of your choice. 
 
                                                                Sincerely, 
         
                                                                ________________________ 
                                                                Attorney 

   
CONSENT 

     I, ______________________ (Client) _______________, have voluntarily 
named as executor and trustee in my will and trust, 
______________________(Attorney) _________________, who prepared the 
instrument in his/her capacity as my attorney. Mr./Ms. ________________ 
(Attorney) ______________ did not promote himself/herself or consciously 
influence me in the decision to name him/her as executorand trustee. In addition, 
Mr./Ms. _____________ (Attorney) ______________ has disclosed the potential 
conflicts which he/she thinks might arise as a result of his/her serving as both executor 
and trustee and as attorney for the estate and trust. An explanation of the different roles 
as fiduciary and attorney, an explanation of the risks and disadvantages of this dual 
representation, an explanation of the manner in which his/her compensation will be 
determined, and an opportunity to seek independent legal advice were provided to me 
prior to my signing this consent. 
 
Date__________________                    _______________________________ 

(Signature) 

 

 
1 For example, granting broad powers to a fiduciary or relieving the fiduciary of return or 
bond requirements is a common practice, can substantially reduce the expense of 
administration of an estate or trust, and does not relieve the fiduciary of the duty to 
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administer the estate properly in or reduce substantially the rights of the beneficiaries to 
enforce that duty. On the other hand, a provision that attempted to relieve the fiduciary 
of negligence would probably not be ordinary and customary and would be improper. 
 
2  In Pennsylvania, an attorney ethically may act as co-executor in a will that he or she 
prepares as long as the attorney advises the client (in a way never specified) of the 
potential problem that the attorney may be required to testify regarding the will if it is 
challenged. Professional Guidance Opinion 80-2 of the Philadelphia Bar Association. 
The attorney also may not take advantage of his position as draftsman to promote 
himself or herself or “sell” the ideas to the client. See also Professional Guidance 
Opinion 8-17 of the Philadelphia Bar Association (concerning an attorney naming 
himself successor-trustee in a will he drafted). 
 
3  In accord. Okl. Opin. No. 298 (Feb. 28, 1991) (attorney serving as executor of estate 
and as attorney for the estate may charge reasonable fees for each so long as charges do 
not overlap.); Ala. Opin. No. 81-503 (undated) (attorney may serve as administrator of 
estate and as attorney for the estate and may charge reasonable fees for each); Wis. 
Opin. No. E-80-14 (Dec. 1980) (a lawyer, appointed as guardian, may serve as attorney 
for the guardian, and may charge reasonable fees for performing in both capacities). 

 

 

 
III. Sample Form Engagement Letters 

 

The American College of Trust and Estate Counsel 

Excellent public website with forms: 

http://www.actec.org/public/EngagementLettersPublic.asp 
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3.  The propriety of giving the fiduciary broad disrectionary powers and 
exemption from bond; 

4.  The lack of independent review of the document by an attorney other than 
the one who drafted it; and 

5.  There may be other potential conflicts that have not occurred to me.  

     In accordance with the ethical requirements of the State Bar of Georgia, it is 
necessary for me to obtain your statement that the potential conflicts of interests have 
been explained to you. In that regard, please review the statement of consent below. If it 
is satisfactory to you, please sign and return the enclosed copy to me. If you want to 
discuss any point further, please call. If you decide not to execute the consent, please 
advise me whom you would like to serve as executor and trustee instead of me. 
 
     If you have any doubt concerning the information contained in this letter or the effect 
of signing the consent, you should discuss it with another lawyer of your choice. 
 
                                                                Sincerely, 
         
                                                                ________________________ 
                                                                Attorney 

   
CONSENT 

     I, ______________________ (Client) _______________, have voluntarily 
named as executor and trustee in my will and trust, 
______________________(Attorney) _________________, who prepared the 
instrument in his/her capacity as my attorney. Mr./Ms. ________________ 
(Attorney) ______________ did not promote himself/herself or consciously 
influence me in the decision to name him/her as executorand trustee. In addition, 
Mr./Ms. _____________ (Attorney) ______________ has disclosed the potential 
conflicts which he/she thinks might arise as a result of his/her serving as both executor 
and trustee and as attorney for the estate and trust. An explanation of the different roles 
as fiduciary and attorney, an explanation of the risks and disadvantages of this dual 
representation, an explanation of the manner in which his/her compensation will be 
determined, and an opportunity to seek independent legal advice were provided to me 
prior to my signing this consent. 
 
Date__________________                    _______________________________ 

(Signature) 

 

 
1 For example, granting broad powers to a fiduciary or relieving the fiduciary of return or 
bond requirements is a common practice, can substantially reduce the expense of 
administration of an estate or trust, and does not relieve the fiduciary of the duty to 
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administer the estate properly in or reduce substantially the rights of the beneficiaries to 
enforce that duty. On the other hand, a provision that attempted to relieve the fiduciary 
of negligence would probably not be ordinary and customary and would be improper. 
 
2  In Pennsylvania, an attorney ethically may act as co-executor in a will that he or she 
prepares as long as the attorney advises the client (in a way never specified) of the 
potential problem that the attorney may be required to testify regarding the will if it is 
challenged. Professional Guidance Opinion 80-2 of the Philadelphia Bar Association. 
The attorney also may not take advantage of his position as draftsman to promote 
himself or herself or “sell” the ideas to the client. See also Professional Guidance 
Opinion 8-17 of the Philadelphia Bar Association (concerning an attorney naming 
himself successor-trustee in a will he drafted). 
 
3  In accord. Okl. Opin. No. 298 (Feb. 28, 1991) (attorney serving as executor of estate 
and as attorney for the estate may charge reasonable fees for each so long as charges do 
not overlap.); Ala. Opin. No. 81-503 (undated) (attorney may serve as administrator of 
estate and as attorney for the estate and may charge reasonable fees for each); Wis. 
Opin. No. E-80-14 (Dec. 1980) (a lawyer, appointed as guardian, may serve as attorney 
for the guardian, and may charge reasonable fees for performing in both capacities). 

 

 

 
III. Sample Form Engagement Letters 

 

The American College of Trust and Estate Counsel 

Excellent public website with forms: 

http://www.actec.org/public/EngagementLettersPublic.asp 
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I. LEGAL	SERVICES	AGREEMENT	for	Estate	Planning	(Couple)	
 
Name of Client: __________________________ 
Address:  __________________________ 
   __________________________ 
Telephone:  __________________________ 
Email:   __________________________ 
 

 
We are pleased that you have engaged Galardi Law to represent you in connection with estate planning matters.  

This Agreement is to confirm our understanding of our relationship in connection with this matter.   

A. Scope	of	Legal	Work	
You have asked us to assist you in estate planning (including a review of your present wills), and preparing new 

wills (or codicils) as needed, together with related documents such as advanced health care directives and powers 
of attorney governing finances. As part of this representation, we include advice concerning the federal and state 
estate tax laws as they apply to your planning, and an analysis estimating the potential estate taxes which one or 
the other of your estates might bear if either or both of you were to die within the next two to three years (as the 
federal and state tax laws presently stand). Our services include a review with you of your list of property, retirement 
accounts and life insurance, how you own your property, and how you have your beneficiaries designated on your 
life insurance and your retirement assets.  You are responsible for assuring that the information that is provided to 
us is accurate.  Our engagement and the services we will render to you are limited to the legal services described for 
your estate planning matters.  You are not relying on this firm for other matters, although together we may agree 
that we will broaden the scope of our work for you.  To assure that your estate plan works efficiently, we may advise 
you to make certain changes in your life insurance or retirement account beneficiaries, or the way you own certain 
assets.  If you wish to have our help with these, we are always available to assist, but these are not within the scope 
of our assignment described above. 

B. Legal	Fees	and	Other	Charges	
The firm’s fees will be based on a non-refundable flat fee in the amount of $______________.  An initial fee will 

be required of one-half of the legal fees with the remainder paid upon signing of the documents.  If the documents 
are not signed within a month of our initial meeting, the remaining fee will be due and payable at that time.  In 
addition to the legal fees, you will be charged for all expenses attributable to the services rendered. These expenses 
will include, but are not limited to travel time and costs, delivery and courier services, express mail, facsimiles and 
document reproduction.  Should you require additional services including preparation of deeds, other documents, 
or if the complexity of the matter is greater than initially anticipated, our fees will be based on the firm’s usual hourly 
billing rates.  Our current hourly rates are as follows:  
 

a. Partner - $_________.00 per hour; 
b. Paralegal - $________.00 per hour. 

C. Role	as	Joint	Counsel	
In the firm’s joint representation of the two of you on the estate planning, we will strive to represent each of 

you in a professional manner, with our ultimate goal to reach an arrangement regarding your estate planning that is 
mutually advantageous to each of you and is compatible with interests of each of you.  Because we will be 
representing both of you in carrying out this representation, we must consider the interest of each of you—not the 
interests of any one person.  As you are probably aware, one advantage to separate legal representation for each of 
you is that your respective legal counsel would be acting solely on your behalf—looking out for your best interests 
exclusively without regard to the interests of the other person.   On the other hand, separate representation for 
each of you is generally more costly, more contentious, and more time-consuming than joint representation. 
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D. Attorney-Client	Privilege	and	Future	Conflict	
 
It is important that you both understand that because we will be representing both of you, each of you is 

considered a client of this firm.  Accordingly, matters that one of you might discuss with us must be disclosed to the 
other person.  You have asked this firm to represent both of you on a joint basis.  If the two of you ever have a 
difference of opinion concerning the proposed plan for disposition of your property, we can point out the pros and 
cons of such differing opinions. However, ethical considerations prohibit us from advocating one of the positions 
over the other.  In the event such differences cannot be amicably resolved, it may be necessary to refer each of you 
to separate lawyers.  If this occurs, we must withdraw from the joint representation and we would not be able to 
represent either of you in connection with the estate planning.  Executing this Legal Services Agreement indicates 
that you understand this restriction.  Furthermore, you are indicating your consent to having this firm represent 
both of you on these terms and condition.   

E. Disclosure	of	Information/Open	Relationship	
 
We believe that we cannot effectively represent each of you in the estate planning process if material 

information disclosed to us by either of you must be preserved in confidence without disclosure to the other person.  
Accordingly, if we are to represent the two of you, it will only be with the express understanding that any material 
information disclosed to anyone at this firm by either of you and which relates to the estate plan shall be disclosed 
to the other person if knowledge of such information would be necessary or useful for the other party to make 
informed decisions regarding the estate plan. 

F. Termination	
 
Once this matter is completed, the engagement is terminated and we will no longer have an 

attorney/client relationship unless you choose to renew the relationship and retain me in the future.  We 
will retain a soft (computer) copy of your legal files.  We do not retain any originals of your documents.  
We reserve the right to charge administrative fees and costs associated with researching, retrieving, 
copying and delivering such files if you need a copy in the future. 

G. Confidentiality	
 
As a matter of professional responsibility, this firm must preserve the confidences and secrets of our 

clients.  Estate planning is a highly personal matter and to be successful, it requires that you disclose 
information about you and your family relationships and personal affairs that you most likely regard as 
highly confidential.  You agree to make a complete disclosure of your family and financial matters and 
your intentions concerning disposition of your estate, because a failure to do so will make it impossible 
for us to give proper advice to you.   

 
All information disclosed to us will be kept confidential and we will not disclose it to others outside of 

our office.  If other persons outside of this firm are working with us on your assignment with your 
permission (for example, professionals such as an accountant, a bank trust officer, financial planner, an 
insurance agent or another law firm), you agree that we may disclose such information to them as we 
deem to be necessary to allow them to fulfill their role in your work. 

H. Consultation	with	Others	
 
The firm reserves the right to determine which firm personnel are assigned to this matter, based upon 

considerations of time and degree of expertise in any given situation.  You also authorize us to consult 
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I. LEGAL	SERVICES	AGREEMENT	for	Estate	Planning	(Couple)	
 
Name of Client: __________________________ 
Address:  __________________________ 
   __________________________ 
Telephone:  __________________________ 
Email:   __________________________ 
 

 
We are pleased that you have engaged Galardi Law to represent you in connection with estate planning matters.  

This Agreement is to confirm our understanding of our relationship in connection with this matter.   

A. Scope	of	Legal	Work	
You have asked us to assist you in estate planning (including a review of your present wills), and preparing new 

wills (or codicils) as needed, together with related documents such as advanced health care directives and powers 
of attorney governing finances. As part of this representation, we include advice concerning the federal and state 
estate tax laws as they apply to your planning, and an analysis estimating the potential estate taxes which one or 
the other of your estates might bear if either or both of you were to die within the next two to three years (as the 
federal and state tax laws presently stand). Our services include a review with you of your list of property, retirement 
accounts and life insurance, how you own your property, and how you have your beneficiaries designated on your 
life insurance and your retirement assets.  You are responsible for assuring that the information that is provided to 
us is accurate.  Our engagement and the services we will render to you are limited to the legal services described for 
your estate planning matters.  You are not relying on this firm for other matters, although together we may agree 
that we will broaden the scope of our work for you.  To assure that your estate plan works efficiently, we may advise 
you to make certain changes in your life insurance or retirement account beneficiaries, or the way you own certain 
assets.  If you wish to have our help with these, we are always available to assist, but these are not within the scope 
of our assignment described above. 

B. Legal	Fees	and	Other	Charges	
The firm’s fees will be based on a non-refundable flat fee in the amount of $______________.  An initial fee will 

be required of one-half of the legal fees with the remainder paid upon signing of the documents.  If the documents 
are not signed within a month of our initial meeting, the remaining fee will be due and payable at that time.  In 
addition to the legal fees, you will be charged for all expenses attributable to the services rendered. These expenses 
will include, but are not limited to travel time and costs, delivery and courier services, express mail, facsimiles and 
document reproduction.  Should you require additional services including preparation of deeds, other documents, 
or if the complexity of the matter is greater than initially anticipated, our fees will be based on the firm’s usual hourly 
billing rates.  Our current hourly rates are as follows:  
 

a. Partner - $_________.00 per hour; 
b. Paralegal - $________.00 per hour. 

C. Role	as	Joint	Counsel	
In the firm’s joint representation of the two of you on the estate planning, we will strive to represent each of 

you in a professional manner, with our ultimate goal to reach an arrangement regarding your estate planning that is 
mutually advantageous to each of you and is compatible with interests of each of you.  Because we will be 
representing both of you in carrying out this representation, we must consider the interest of each of you—not the 
interests of any one person.  As you are probably aware, one advantage to separate legal representation for each of 
you is that your respective legal counsel would be acting solely on your behalf—looking out for your best interests 
exclusively without regard to the interests of the other person.   On the other hand, separate representation for 
each of you is generally more costly, more contentious, and more time-consuming than joint representation. 
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D. Attorney-Client	Privilege	and	Future	Conflict	
 
It is important that you both understand that because we will be representing both of you, each of you is 

considered a client of this firm.  Accordingly, matters that one of you might discuss with us must be disclosed to the 
other person.  You have asked this firm to represent both of you on a joint basis.  If the two of you ever have a 
difference of opinion concerning the proposed plan for disposition of your property, we can point out the pros and 
cons of such differing opinions. However, ethical considerations prohibit us from advocating one of the positions 
over the other.  In the event such differences cannot be amicably resolved, it may be necessary to refer each of you 
to separate lawyers.  If this occurs, we must withdraw from the joint representation and we would not be able to 
represent either of you in connection with the estate planning.  Executing this Legal Services Agreement indicates 
that you understand this restriction.  Furthermore, you are indicating your consent to having this firm represent 
both of you on these terms and condition.   

E. Disclosure	of	Information/Open	Relationship	
 
We believe that we cannot effectively represent each of you in the estate planning process if material 

information disclosed to us by either of you must be preserved in confidence without disclosure to the other person.  
Accordingly, if we are to represent the two of you, it will only be with the express understanding that any material 
information disclosed to anyone at this firm by either of you and which relates to the estate plan shall be disclosed 
to the other person if knowledge of such information would be necessary or useful for the other party to make 
informed decisions regarding the estate plan. 

F. Termination	
 
Once this matter is completed, the engagement is terminated and we will no longer have an 

attorney/client relationship unless you choose to renew the relationship and retain me in the future.  We 
will retain a soft (computer) copy of your legal files.  We do not retain any originals of your documents.  
We reserve the right to charge administrative fees and costs associated with researching, retrieving, 
copying and delivering such files if you need a copy in the future. 

G. Confidentiality	
 
As a matter of professional responsibility, this firm must preserve the confidences and secrets of our 

clients.  Estate planning is a highly personal matter and to be successful, it requires that you disclose 
information about you and your family relationships and personal affairs that you most likely regard as 
highly confidential.  You agree to make a complete disclosure of your family and financial matters and 
your intentions concerning disposition of your estate, because a failure to do so will make it impossible 
for us to give proper advice to you.   

 
All information disclosed to us will be kept confidential and we will not disclose it to others outside of 

our office.  If other persons outside of this firm are working with us on your assignment with your 
permission (for example, professionals such as an accountant, a bank trust officer, financial planner, an 
insurance agent or another law firm), you agree that we may disclose such information to them as we 
deem to be necessary to allow them to fulfill their role in your work. 

H. Consultation	with	Others	
 
The firm reserves the right to determine which firm personnel are assigned to this matter, based upon 

considerations of time and degree of expertise in any given situation.  You also authorize us to consult 
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with others having the knowledge and experience we deem reasonably necessary to fulfill our work for 
you in a professional and expert manner, and to incur fees with them on your behalf (whether they bill 
this firm or you directly).  We will consult with you from time to time about the persons involved in your 
work.  Our firm will, of course, remain responsible for the entire matter. 

 
 

We appreciate the opportunity to work with you in connection with these very important personal 
matters and look forward to a pleasant and mutually rewarding professional relationship.   

 

Mary B. Galardi 
 

 
 

I. CLIENT	ACKNOWLEDGEMENT	
I have reviewed and agree with the terms of this Legal Services Agreement.  I consent to have the 

law firm of Galardi Law represent me on the terms and conditions in this Agreement.  I also understand 
and agree that communications and information which you receive from me relating to these matters 
may be shared with other professionals working for me as you deem necessary. 
 
Client _____________________________________________________  Date ________________ 
 
Client _____________________________________________________  Date _________________ 
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Prior Legal Representation 
 
Galardi Law is currently performing (and in the past has performed) certain legal services for 

__________________________.  We do not believe that our relationship with 
__________________________ will adversely affect our ability to fairly and impartially represent each of 
you in the estate planning process.  If we determine, at any time, that a material bias in favor of either of 
you exists such that we cannot fulfill our duties to either of you, then Galardi Law will have to withdraw 
from this joint representation. 
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II. LEGAL	SERVICES	AGREEMENT	FOR	PROBATE	
 
Name of Client: __________________________ 
Address:  __________________________ 
   __________________________ 
Telephone:  __________________________ 
Email:   __________________________ 
 

 
We are pleased that you have engaged Galardi Law to represent you.  This Agreement is to confirm our 

understanding of our relationship in connection with the following legal matter:  Administration/Probate of the 
Estate of _______________________. 

 

A. Scope	of	Legal	Work	
You have asked us to assist you in administration/probate of the estate.  

       
 Our representation will typically include the following services: 
 

1. Preparation and completion of all notices of appointment of you as administrator/executor and other 
notices with respect to creditors as are required by the probate laws in the State of Georgia; 

2. Assisting you in preparing a complete inventory of all assets of any kind or nature that are subject to 
probate, and any other non-probate assets such as life insurance, retirement benefits, and other assets; 

3. Assisting you in a search for all debts, obligations, and contingent liabilities of the estate in order to 
determine the financial condition of the estate and advise you regarding any other actions that must 
be taken by you to secure, reinvest, or protect the assets and provide for the discharge of liabilities, 
including death taxes owed by the estate; 

4. Preparation and completion of all interim reports to the probate court and the beneficiaries as required 
during the course of the administration of the estate; 

5. While our duties extend solely to you in your capacity as administrator/executor of the estate, we will 
bring to your attention post-death planning issues of interest to the estate and its beneficiaries, such 
as alternative asset valuation options, use of disclaimers, funding of trusts as provided for in the estate 
plan, timing of the distribution of assets that is beneficial to the estate and any beneficiaries.  We 
specifically disclaim responsibility to bring these matters to the attention of the estate beneficiaries, 
who should consult with their own professional advisors; 

6. Preparation of a plan of distribution of assets held in the estate, either outright or to separate 
continuing trusts, for the beneficiaries; 

7. Preparation of all reports, notices, consents, receipts, and accounting for closing the estate and your 
discharge as administrator/executor; and 

8. Counseling and advising you on any related questions or matters arising out of the administration of 
the estate. 

 
      Limited Scope Representation:  The scope of our representation does not include advice or services regarding 
accounting, preparation of all tax returns for the estate, including federal estate tax and generation-skipping tax 
returns, state inheritance tax return, local or state property tax returns, or federal and state fiduciary income tax 
returns.  If you engage other professional advisors on behalf of the estate, you agree to inform us of the same and 
provide us with specific direction regarding the services they will perform and our responsibility to consult with 
them.   
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B. Identification	of	Client	
You understand that we represent you as administrator/executor.  We do not represent the beneficiaries of the 

estate, even though we will, from time to time, provide them with information about the administration of the 
estate.  In appropriate circumstances, we may advise beneficiaries to obtain independent counsel, as we do not 
represent them.  Apart from any applicable legal requirement to notify the beneficiaries that the Will has been 
probated and the estate administration commenced, we plan to do so and to provide each beneficiary with a copy 
of the Will.  In doing so, we will make it clear that the estate is our client and you in your capacity as the 
administrator/executor.  Furthermore, we will keep the beneficiaries advised as the administration of the estate 
progresses; for example, by furnishing copies of the formal inventory of the assets as soon as that has been 
formalized. 
 

If you are also a beneficiary of the estate, we must advise you that we only represent you in your capacity as 
administrator/executor, and you should retain other legal counsel to advise you in your capacity as beneficiary.  To 
the extent you wish to engage us to represent you in your capacity as beneficiary, please be advised that we can 
only accept the representation if there is no conflict of interest by reason of such relationship.  For example, a conflict 
may arise in distribution of assets to you if one of the other beneficiaries should object to your individual ownership 
of partial interest in an estate asset; or by reason of the amount of compensation that you may claim.  In the event 
you retain us and such conflict arises, we reserve the right to resign from this portion of the representation based 
upon applicable legal ethics rules. 

C. Legal	Fees	and	Other	Charges	
The Firm’s fees will be based on the firm’s usual hourly billing rates.  Our current hourly rates are as follows:  
 

c. Partner - $________.00 per hour; 
d. Paralegal - $_______.00 per hour. 

 
If we have provided an estimate of potential fees for the work to be performed, please remember that this is 

only an estimate.  All fees will be based upon our hourly rates for the time spent on each task.  Matters such as many 
rounds of revisions, changes in the scope of an agreement, or lengthy conversations regarding any of the work 
performed may cause the actual fees for these services to exceed any estimate given. 

 
An initial fee will be required should you decide to use our services in the amount of $3500.  This fee will be 

credited to your first bill and any bills thereafter until used at which time you will be billed monthly.  In addition to 
the legal fees, you will be charged for all expenses attributable to the services rendered.  These expenses will include, 
but are not limited to, actual court costs, travel time and costs, delivery and courier services, express mail, air courier 
services, faxes and copies.   

 
Although the time required to properly perform the services we provide is an important factor in establishing 

our fees, it is only one of the factors.  Whenever we send an invoice, you can be sure that we have carefully reviewed 
all of the charges and that our fee represents a fair and reasonable charge for the legal services we have rendered. 

D. Rate	Adjustments	
While fee adjustments are generally made on February 1st of each year, we reserve the right to increase or 

decrease rates at any time and the new rate will be reflected on your next monthly invoice.   
 

E. Invoices	
You will receive an invoice on a monthly basis for all fees and expenses.  Invoices will be payable twenty (20) 

days after receipt and are considered past due thirty (30) days after receipt.  Interest will accrue monthly at a rate 
of 18% per annum on all past due accounts. Additionally, it is specifically understood between you and us, subject 
to general standards of professional responsibility of the legal profession, we will have the right to terminate our 
representation of you if any fees and expenses, or both, are not paid within sixty (60) days after an invoice is 
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II. LEGAL	SERVICES	AGREEMENT	FOR	PROBATE	
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A. Scope	of	Legal	Work	
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notices with respect to creditors as are required by the probate laws in the State of Georgia; 

2. Assisting you in preparing a complete inventory of all assets of any kind or nature that are subject to 
probate, and any other non-probate assets such as life insurance, retirement benefits, and other assets; 

3. Assisting you in a search for all debts, obligations, and contingent liabilities of the estate in order to 
determine the financial condition of the estate and advise you regarding any other actions that must 
be taken by you to secure, reinvest, or protect the assets and provide for the discharge of liabilities, 
including death taxes owed by the estate; 

4. Preparation and completion of all interim reports to the probate court and the beneficiaries as required 
during the course of the administration of the estate; 

5. While our duties extend solely to you in your capacity as administrator/executor of the estate, we will 
bring to your attention post-death planning issues of interest to the estate and its beneficiaries, such 
as alternative asset valuation options, use of disclaimers, funding of trusts as provided for in the estate 
plan, timing of the distribution of assets that is beneficial to the estate and any beneficiaries.  We 
specifically disclaim responsibility to bring these matters to the attention of the estate beneficiaries, 
who should consult with their own professional advisors; 

6. Preparation of a plan of distribution of assets held in the estate, either outright or to separate 
continuing trusts, for the beneficiaries; 

7. Preparation of all reports, notices, consents, receipts, and accounting for closing the estate and your 
discharge as administrator/executor; and 

8. Counseling and advising you on any related questions or matters arising out of the administration of 
the estate. 

 
      Limited Scope Representation:  The scope of our representation does not include advice or services regarding 
accounting, preparation of all tax returns for the estate, including federal estate tax and generation-skipping tax 
returns, state inheritance tax return, local or state property tax returns, or federal and state fiduciary income tax 
returns.  If you engage other professional advisors on behalf of the estate, you agree to inform us of the same and 
provide us with specific direction regarding the services they will perform and our responsibility to consult with 
them.   
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B. Identification	of	Client	
You understand that we represent you as administrator/executor.  We do not represent the beneficiaries of the 

estate, even though we will, from time to time, provide them with information about the administration of the 
estate.  In appropriate circumstances, we may advise beneficiaries to obtain independent counsel, as we do not 
represent them.  Apart from any applicable legal requirement to notify the beneficiaries that the Will has been 
probated and the estate administration commenced, we plan to do so and to provide each beneficiary with a copy 
of the Will.  In doing so, we will make it clear that the estate is our client and you in your capacity as the 
administrator/executor.  Furthermore, we will keep the beneficiaries advised as the administration of the estate 
progresses; for example, by furnishing copies of the formal inventory of the assets as soon as that has been 
formalized. 
 

If you are also a beneficiary of the estate, we must advise you that we only represent you in your capacity as 
administrator/executor, and you should retain other legal counsel to advise you in your capacity as beneficiary.  To 
the extent you wish to engage us to represent you in your capacity as beneficiary, please be advised that we can 
only accept the representation if there is no conflict of interest by reason of such relationship.  For example, a conflict 
may arise in distribution of assets to you if one of the other beneficiaries should object to your individual ownership 
of partial interest in an estate asset; or by reason of the amount of compensation that you may claim.  In the event 
you retain us and such conflict arises, we reserve the right to resign from this portion of the representation based 
upon applicable legal ethics rules. 

C. Legal	Fees	and	Other	Charges	
The Firm’s fees will be based on the firm’s usual hourly billing rates.  Our current hourly rates are as follows:  
 

c. Partner - $________.00 per hour; 
d. Paralegal - $_______.00 per hour. 

 
If we have provided an estimate of potential fees for the work to be performed, please remember that this is 

only an estimate.  All fees will be based upon our hourly rates for the time spent on each task.  Matters such as many 
rounds of revisions, changes in the scope of an agreement, or lengthy conversations regarding any of the work 
performed may cause the actual fees for these services to exceed any estimate given. 

 
An initial fee will be required should you decide to use our services in the amount of $3500.  This fee will be 

credited to your first bill and any bills thereafter until used at which time you will be billed monthly.  In addition to 
the legal fees, you will be charged for all expenses attributable to the services rendered.  These expenses will include, 
but are not limited to, actual court costs, travel time and costs, delivery and courier services, express mail, air courier 
services, faxes and copies.   

 
Although the time required to properly perform the services we provide is an important factor in establishing 

our fees, it is only one of the factors.  Whenever we send an invoice, you can be sure that we have carefully reviewed 
all of the charges and that our fee represents a fair and reasonable charge for the legal services we have rendered. 

D. Rate	Adjustments	
While fee adjustments are generally made on February 1st of each year, we reserve the right to increase or 

decrease rates at any time and the new rate will be reflected on your next monthly invoice.   
 

E. Invoices	
You will receive an invoice on a monthly basis for all fees and expenses.  Invoices will be payable twenty (20) 

days after receipt and are considered past due thirty (30) days after receipt.  Interest will accrue monthly at a rate 
of 18% per annum on all past due accounts. Additionally, it is specifically understood between you and us, subject 
to general standards of professional responsibility of the legal profession, we will have the right to terminate our 
representation of you if any fees and expenses, or both, are not paid within sixty (60) days after an invoice is 
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rendered. If we exercise this right, you shall be liable for all fees and expenses incurred to the date of termination. 
All bills will show, on a daily basis, the services rendered and the fees expended in connection with the services. 

Any questions regarding any monthly invoice submitted to you must be made in writing within thirty 
(30) days from the date on the statement; and if you do not do so, it is presumed to be correct. You agree 
to submit any fee disputes still unresolved to the State Bar of Georgia Fee Arbitration Committee for 
resolution within 45 days of the statement.  You agree to pay all costs of collection, including court and 
attorney’s fees incurred in pursuit of delinquent amounts. 

F. Termination	
Once this matter is completed, the engagement is terminated and we will no longer have an 

attorney/client relationship unless you choose to renew the relationship and retain me in the future.  We 
will retain a soft (computer) copy of your legal files.  We do not retain any originals of your documents.  
We reserve the right to charge administrative fees and costs associated with researching, retrieving, 
copying and delivering such files if you need a copy in the future. 

G. Confidentiality	
As a matter of professional responsibility, we must preserve the confidences and secrets of my clients.  

All information disclosed to me will be kept confidential and I will not disclose it to others outside of my 
office.  If other persons outside of my office are working with us on your assignment with your permission 
(for example, professionals such as an accountant, a bank trust officer, financial planner, an insurance 
agent or another law firm), you agree that I may disclose the information to them that I deem to be 
necessary to allow them to fulfill their role in your work. 

H. Consultation	with	Others	
The firm reserves the right to determine which firm personnel are assigned to this matter, based upon 

considerations of time and degree of expertise in any given situation.  You also authorize us to consult 
with others having the knowledge and experience we deem reasonably necessary to fulfill our work for 
you in a professional and expert manner, and to incur fees with them on your behalf (whether they bill 
this firm or you directly).  We will consult with you from time to time about the persons involved in your 
work.  Our firm will, of course, remain responsible for the entire matter. 

 
We appreciate the opportunity to work with you in connection with these very important legal 

matters and look forward to a pleasant and mutually rewarding professional relationship.   
 

Mary B. Galardi 
 

I. CLIENT	ACKNOWLEDGEMENT	
 

I have reviewed and agree with the terms of this Legal Services Agreement.  I consent to have the law 
firm of Galardi Law represent me on the terms and conditions in this Agreement.  I also understand and 
agree that communications and information which you receive from me relating to these matters may be 
shared with other professionals working for me as you deem necessary. 
 
Client _____________________________________________________  Date ____________________ 
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MOM: ROSE BOWL 1957

MOM: MAY 13, 2017

10/9/18

4

WHO HAS HAD PRIOR EXPERIENCE WITH 
LONG TERM CARE?

AND..HOW DO WE BEST HELP 
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2 TYPES OF LONG TERM CARE CLIENTS

Confidential and Proprietary

AGENDA

• What is Long Term Care?

• The Costs of Long Term Care, and who/what pays for it?

• Why is Long Term Care is top of mind?

• Funding Sources?

• Long Term Care Main Planning Metrics

• Industry Overview/update 

• Who can buy?

10

10/9/18

6

WHAT IS LONG TERM CARE?

Confidential and Proprietary

WHAT IS LONG TERM CARE? 

Physical Impairments
• Eating
• Bathing
• Dressing
• Toileting
• Transferring
• Continence

Cognitive Impairments
• Abstract or Deductive Reasoning
• Orientation as to Person, Place or Time
• Judgment as it relates to Safety Awareness
• Memory matters

Long Term Care Triggers

12
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Confidential and Proprietary

WHAT IS LONG TERM CARE?

SKILLED CARE NON-SKILLED CARE
Physician Services Bathing

Physical & Speech Therapy Bathing

Premature Death Feeding

Delivered by:
Nurse, Physician, etc.

Delivered by: 
??

Paid by:
Health Insurance, Medicare

Paid by: 
??

Assumes:  
Full Recovery

Assumes:  
No expectation of getting better

13

Skilled Care vs. Non-Skilled Care

Confidential and Proprietary

WHAT IS LONG TERM CARE?

ASSETS, INCOME & FAMILY 
PORTFOLIO PROTECTED BY ASSET PROTECTION PORTFOLIO

Home (Asset) ––––––> Home owners insurance

Health (Family) ––––––> Health insurance

Income (Income) ––––––> Disability insurance

Family (Family) ––––––> Life insurance

Wealth (Asset) ––––––> More life insurance

401K/IRA/Investments (Assets, 
Income, Family) ––––––> Long Term Care???

Role Long Term Care Plays in Financial Plan

14

10/9/18

8

UNDERSTANDING THE COSTS OF LONG 
TERM CARE; AND WHO PAYS FOR IT?

NO ONE IS COMING
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Confidential and Proprietary

UNDERSTANDING THE COST OF LTC

• Facility Based Care
• Assisted Living Annual Rental Cost $33,600*
• Semi-Private Annual Nursing Home Cost $74,668
• Private Room Annual Nursing Home Cost $80,483

• Home and Community Based Supporting Services
• Home Care Annual Cost $43,472

• Genworth Median Annual Costs in the State of Georgia, June of 2017

Estimating the true cost of Long Term Care:

17

Confidential and Proprietary

UNDERSTANDING THE COST OF LTC

• Facility Based Care
• Assisted Living Monthly Rental Cost $2,800*
• Semi-Private Monthly Nursing Home Cost $6,222
• Private Room Monthly Nursing Home Cost $6,707

• Home and Community Based Supporting Services
• Home Care Monthly Cost $3,623

• Genworth Median Monthly Costs in the State of Georgia, June of 2017

Estimating the true cost of Long Term Care:

18

10/9/18

10

Confidential and Proprietary

UNDERSTANDING THE COST OF LTC

• Facility Based Care

• Assisted Living Daily Rental Cost $92*

• Semi-Private Daily Nursing Home Cost $205

• Private Room Daily Nursing Home Cost $221

• Home and Community Based Supporting Services

• Home Care Daily Cost $119

• Genworth Median Daily Costs in the State of Georgia, June of 2017

Estimating the true cost of Long Term Care:

19

Confidential and Proprietary

UNDERSTANDING THE COST OF LTC

$250 PER DAY PER YEAR COSTS* CUMULATIVE COST

Year 1 $91,250

Year 5 $110,915 $504,214

Year 10 $141,559 $1,147,733

Year 15 $180,669 $1,969,044

Year 20 $230,584 $3,017,268

Year 25 $294,290 $4,355,098

Year 30 $357,597 $6,011,403

Georgia Nursing Home Costs:

20
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• Home and Community Based Supporting Services
• Home Care Annual Cost $43,472

• Genworth Median Annual Costs in the State of Georgia, June of 2017

Estimating the true cost of Long Term Care:
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UNDERSTANDING THE COST OF LTC

• Facility Based Care
• Assisted Living Monthly Rental Cost $2,800*
• Semi-Private Monthly Nursing Home Cost $6,222
• Private Room Monthly Nursing Home Cost $6,707

• Home and Community Based Supporting Services
• Home Care Monthly Cost $3,623

• Genworth Median Monthly Costs in the State of Georgia, June of 2017

Estimating the true cost of Long Term Care:

18
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UNDERSTANDING THE COST OF LTC

• Facility Based Care

• Assisted Living Daily Rental Cost $92*

• Semi-Private Daily Nursing Home Cost $205

• Private Room Daily Nursing Home Cost $221

• Home and Community Based Supporting Services

• Home Care Daily Cost $119

• Genworth Median Daily Costs in the State of Georgia, June of 2017

Estimating the true cost of Long Term Care:
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UNDERSTANDING THE COST OF LTC

$250 PER DAY PER YEAR COSTS* CUMULATIVE COST

Year 1 $91,250

Year 5 $110,915 $504,214

Year 10 $141,559 $1,147,733

Year 15 $180,669 $1,969,044

Year 20 $230,584 $3,017,268

Year 25 $294,290 $4,355,098

Year 30 $357,597 $6,011,403

Georgia Nursing Home Costs:

20
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UNDERSTANDING THE COST OF LTC

• Daily LTC cost of $250 

• Annual cost of LTC, given $250 a day?   $91,250
• It would take $130,000 of gross annual income to pay the 

taxes at 30% and to pay the annual LTC costs of $91,250.
• It would take 1,600,000 @ 8% to generate the necessary 

gross income to pay the taxes at 30% and for the annual LTC  
costs of $91,250

• You thought college was expensive?

Estimating the true cost of Long Term Care:

21
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WHO OR WHAT PAYS FOR LTC?

• Health Insurance won’t pay
• Disability Income won’t pay
• The Government doesn’t pay until 

you are indigent
• Not covered by ACA
• No government programs will pay 

until you are poor
• C.L.A.S.S. Formally repealed in 

January of 2013

• Translation?  You are paying for your Long Term Care should it happen 
to you.  It is a question of whether you are paying retail or wholesale
prices.

Nothing Pays for It

22

10/9/18

12

Confidential and Proprietary

HOW DO WE SOLVE THE PROBLEM?

23

WHY IS LONG TERM CARE TOP OF 
MIND?
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WHY IS LTC TOP OF MIND?

• People are living longer

• Life Insurance Tables

• Fitness/Nutritional/Hydration Information

• Are people more cognizant of their overall well-being?

• Prior Experience/How men may be different clients than women

• 3 Steps of Effective LTC Planning

Congratulations…you’re going to live a long life.  It’s just going to cost more..

25

FUNDING SOURCES

10/9/18

14

Confidential and Proprietary

FUNDING SOURCES

• Self Funding
• Capital Asset vs. Income Discussion
• Medicaid
• Long Term Care

• Traditional Health Long Term Care
• Asset-Based Long Term Care

• Why it may be appropriate to choose guaranteed premiums and a defined funding strategy

27

LTC MAIN PLANNING METRICS
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LTC MAIN PLANNING METRICS

• Daily Benefit
• Elimination Period
• Benefit Period
• Inflation

• Other considerations:
• Funding Strategy

29

CARRIER/INDUSTRY EVOLUTION?

10/9/18

16
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CARRIER/INDUSTRY EVOLUTION

• Main Drivers of LTCI Pricing
• Lapse Rate Assumptions 
• Claim Duration Assumptions in years for Women and Men
• Interest rate assumptions on reserves

All of the above drivers of rate action were UNKNOWABLE as the LTC business developed 
and moved through its formative years in the 1990’s and early 2000’s.

The Life Insurance Industry has over 200 years of data to build from and evolve with

The Long Term Care Industry has less than ¼  of the experience that the Life Insurance 
Industry has

No financial insurance product EVER had a lapse rate below 3.5%---LIMRA

UNTIL NOW

31

Confidential and Proprietary

CARRIER/INDUSTRY EVOLUTION

• Were some adjustments needed in the pricing assumptions?  YES
• Were mistakes made in the pricing assumptions? YES
• Did the Carriers Learn and make the necessary pricing adjustments?  YES
• Did they maybe wait too long to make their adjustments? YES

32



BASIC FIDUCIARY LAW 101
97 of 28410/9/18

15

Confidential and Proprietary

LTC MAIN PLANNING METRICS

• Daily Benefit
• Elimination Period
• Benefit Period
• Inflation

• Other considerations:
• Funding Strategy

29

CARRIER/INDUSTRY EVOLUTION?

10/9/18

16

Confidential and Proprietary

CARRIER/INDUSTRY EVOLUTION

• Main Drivers of LTCI Pricing
• Lapse Rate Assumptions 
• Claim Duration Assumptions in years for Women and Men
• Interest rate assumptions on reserves

All of the above drivers of rate action were UNKNOWABLE as the LTC business developed 
and moved through its formative years in the 1990’s and early 2000’s.

The Life Insurance Industry has over 200 years of data to build from and evolve with

The Long Term Care Industry has less than ¼  of the experience that the Life Insurance 
Industry has

No financial insurance product EVER had a lapse rate below 3.5%---LIMRA

UNTIL NOW

31

Confidential and Proprietary

CARRIER/INDUSTRY EVOLUTION

• Were some adjustments needed in the pricing assumptions?  YES
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CARRIER/INDUSTRY EVOLUTION

• Carrier Main Pricing Assumptions Projected Actual
• Lapse Rate 4.5% to (7%-9%) 1.0%
• Claim Duration

• Women 3 years 4 years
• Men 2.5 years 3 years

• Interest Rate 6%---7% 3—3.5%
• Traditional Health LTC Rate Matters

• How it’s filed
• Client options

• The Danger of Only looking backward
• What the Carriers have Learned
• Funding Strategy
• Neutrality’s Role

33

Confidential and Proprietary

CARRIER/INDUSTRY EVOLUTION

• Claim duration projections were off: 33% women, 25% men
• Lapse rate projection 4.5% vs. 1%

• For every 1% you are off that is a 10% pricing mistake

• Reserve Interest rate projection of 6%--7% vs. 3%--3.5%

• Factor in these items together and you have a perfect storm.

34

10/9/18

18
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CARRIER/INDUSTRY EVOLUTION

• For new buyers looking forward (and for the increased premiums): New 
premiums are priced at 1% or less lapse, so that "mistake" cannot 
come back; new premium reserve earnings are priced about 3.5%, so if 
we stay current or even have slight increases in interest rates, that 
mistake is permanently corrected if not protective, and we have 70x 
more claim data today than even in 2000, so the claim durations are 
now nearly fully-credible. Rates must be more stable looking forward.

•

35

WHO CAN BUY?
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WHO CAN BUY

• Business Owner
• Executive Benefit classed out on the basis of:

• Title
• Income 
• Tenure

• Companies can install this benefit on a completely voluntary basis; that 
is to say all enrollees pay 100% of the cost

• Companies can install this benefit and pay all or part of the premium
• Business Owner/Company with a specific underwriting strategy
• Business Owner/Company with a specific funding strategy

37
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WHO CAN BUY

• What to do?
• Get your questions answered for you and your company
• Schedule an LTC Consult now

• Have an existing Policy?

38

10/9/18

20
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OPTIONS TO ADDRESSING LTC

• Why Now?

39

Insurable Market Forces Tax Benefit Cost of Waiting

THANK YOU
D. COREY RIECK, MBA, CLTC
PRESIDENT AND FOUNDER, LTC

678.814.5088 • COREY@THELONGTERMCAREPLANNINGGROUP.COM

WWW.THELONGTERMCAREPLANNINGGROUP.COM
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Planning for Retirement Benefits
Basic Fiduciary Practice

October 19, 2018
Jason R. Cross, JD, CFP®, CTFA

Wealth Advisor, Brightworth LLC

Disclosure

This information is provided for educational purposes. It is 
intended as a guide to assist you in your planning and is not 
meant to be specific advice for your particular situation. 
This material is not intended to be tax advice. This 
information was derived from sources believed to be factual 
and reliable. No representation or warranty is made or 
implied about its accuracy or completeness.

©2018 Brightworth LLC  |  Brightworth.com

What We Will Cover Today
• IRA Custodians
• What Happens When an IRA Owner is Alive
• What Happens When an IRA Owner Dies
• Naming Charities and Trusts as Beneficiaries
• Available Resources

©2018 Brightworth LLC  |  Brightworth.com

Quick Summary:

©2018 Brightworth LLC  |  Brightworth.com

Non-Deductible IRA

401(k) & Roth 401(k)

Deferred Comp Plans, Pension Plans, etc

Traditional Deductible IRA



BASIC FIDUCIARY LAW 101
105 of 284

Planning for Retirement Benefits
Basic Fiduciary Practice

October 19, 2018
Jason R. Cross, JD, CFP®, CTFA

Wealth Advisor, Brightworth LLC

Disclosure

This information is provided for educational purposes. It is 
intended as a guide to assist you in your planning and is not 
meant to be specific advice for your particular situation. 
This material is not intended to be tax advice. This 
information was derived from sources believed to be factual 
and reliable. No representation or warranty is made or 
implied about its accuracy or completeness.

©2018 Brightworth LLC  |  Brightworth.com

What We Will Cover Today
• IRA Custodians
• What Happens When an IRA Owner is Alive
• What Happens When an IRA Owner Dies
• Naming Charities and Trusts as Beneficiaries
• Available Resources

©2018 Brightworth LLC  |  Brightworth.com

Quick Summary:

©2018 Brightworth LLC  |  Brightworth.com

Non-Deductible IRA

401(k) & Roth 401(k)

Deferred Comp Plans, Pension Plans, etc

Traditional Deductible IRA



BASIC FIDUCIARY LAW 101
106 of 284

IRA Custodians

Know Your Client’s Custodian
Some Custodians require specific language in a POA relating to 
what the agent is authorized to do with an IRA.  

It’s important estate planning attorneys be aware of this!

• Hire/fire Investment Advisor
• Act on Tax Matters
• Act on Retirement Accounts

©2018 Brightworth LLC  |  Brightworth.com

Georgia Power of Attorney Act
• Effective July 1st, 2017
• Powers by Incorporation / Reference
• Grant of General Authority

– “All preceding subjects”; OR at least
– Stocks and Bonds, Banks and other Financial Institutions, Retirement plans, and Taxes

• Grant of Specific Authority
– Create/Change beneficiary designation

• Form is being updated!

**Practice Tip – still use the custodians form if possible**

©2018 Brightworth LLC  |  Brightworth.com

How Complete is Your Financial POA?

• Designate or change 
beneficiaries

• Select or change payment 
options for retirement 
accounts

• Apply for and make 
distributions from retirement 
accounts

©2018 Brightworth LLC  |  Brightworth.com

Does it address whether an agent can:

• Act individually, if two of more 
Agents named

• Open and/or maintain brokerage 
accounts

• Delegate authority to an 
Investment Advisor

• Represent the Principal in all tax 
matters
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Know Your Client’s Custodian
• Have your clients listed secondary (or contingent) 

beneficiaries of their IRA(s)?
• Did they elect “per stirpes?”
• If not, what does their IRA agreement say will happen?

©2018 Brightworth LLC  |  Brightworth.com

An Example- Client’s Intentions

©2018 Brightworth LLC  |  Brightworth.com

Dave
$1,000,000

ALVIN-60%
$600k

SIMON-10%
$100k

THEODORE-30%
$300k 

A FEDB C

Per Charles Schwab, Merrill Lynch, and 
T. Rowe Price IRA Agreements:
• The predeceased primary beneficiary’s portion will be 
proportionately allocated among surviving primary 
beneficiaries.

• Contingent beneficiaries only receive distributions if NO 
primary beneficiaries survive the Account Contributor.

©2018 Brightworth LLC  |  Brightworth.com

Per Charles Schwab, Merrill Lynch, and 
T. Rowe Price IRA Agreements:

©2018 Brightworth LLC  |  Brightworth.com

Dave
$1,000,000

ALVIN-60%
$857k

SIMON-10%
$143k

THEODORE-30%
Pre-Deceased 

A FE$0B $0
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Per Fidelity and Morgan Stanley
Smith Barney IRA Agreements:
• The predeceased primary beneficiary’ portion will be 

divided equally among surviving primary beneficiaries 

• Contingent beneficiaries only receive distributions if no 
primary beneficiaries survive the Account contributor.

©2018 Brightworth LLC  |  Brightworth.com

Per Charles Schwab, Merrill Lynch, and 
T. Rowe Price IRA Agreements:

©2018 Brightworth LLC  |  Brightworth.com

Dave
$1,000,000

ALVIN-60%
$750k

SIMON-10%
$250k

THEODORE-30%
Pre-Deceased 

A FE$0B $0

Vanguard
• Account Contributor must choose on application: per 

stirpes or equally to surviving beneficiaries.

• Must make election as it pertains to surviving primary and 
surviving contingent beneficiaries.

©2018 Brightworth LLC  |  Brightworth.com

Custodians - Conclusion 
Important Points:
Ø Ensure your Financial PoA complies with the new law
Ø Review and consider updating IRA beneficiary designations every few years
Ø Specifically name all primary and contingent beneficiaries
Ø Use per stirpes language on the beneficiary form, unless the client wishes 

otherwise
Ø Caution with Springing powers
Ø Is it Durable?

**Use the Custodians Forms if possible!**

©2018 Brightworth LLC  |  Brightworth.com



BASIC FIDUCIARY LAW 101
111 of 284

Per Fidelity and Morgan Stanley
Smith Barney IRA Agreements:
• The predeceased primary beneficiary’ portion will be 

divided equally among surviving primary beneficiaries 

• Contingent beneficiaries only receive distributions if no 
primary beneficiaries survive the Account contributor.

©2018 Brightworth LLC  |  Brightworth.com

Per Charles Schwab, Merrill Lynch, and 
T. Rowe Price IRA Agreements:

©2018 Brightworth LLC  |  Brightworth.com

Dave
$1,000,000

ALVIN-60%
$750k

SIMON-10%
$250k

THEODORE-30%
Pre-Deceased 

A FE$0B $0

Vanguard
• Account Contributor must choose on application: per 

stirpes or equally to surviving beneficiaries.

• Must make election as it pertains to surviving primary and 
surviving contingent beneficiaries.

©2018 Brightworth LLC  |  Brightworth.com

Custodians - Conclusion 
Important Points:
Ø Ensure your Financial PoA complies with the new law
Ø Review and consider updating IRA beneficiary designations every few years
Ø Specifically name all primary and contingent beneficiaries
Ø Use per stirpes language on the beneficiary form, unless the client wishes 

otherwise
Ø Caution with Springing powers
Ø Is it Durable?

**Use the Custodians Forms if possible!**

©2018 Brightworth LLC  |  Brightworth.com



BASIC FIDUCIARY LAW 101
112 of 284

What Happens When an IRA Owner is Alive

Required Minimum Distributions
Must begin by April 1st of year following the year client turns 70 ½:
• Based on Uniform Lifetime Table
• If spouse is more than 10 years younger, use Joint Life Table
• RMDs payable to IRA Owner
• Calculated based on year-end value
• RMDs for 401(k)s can be delayed if client is still working
• Can satisfy using Qualified Charitable Distribution 

©2018 Brightworth LLC  |  Brightworth.com

Required Minimum Distributions

• No RMDs required for Roth IRAs during the life of the Roth 

IRA Owner

• Numerous online tools, excel templates, or software 

solutions

**50% Federal Excise Tax for undistributed RMDs!**

©2018 Brightworth LLC  |  Brightworth.com

What Happens When an IRA Owner Dies
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What Happens When an IRA Owner Dies
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“Designation Date”, “Shake-Out Period”, 
“Payment Date” and “Disclaimer Date”

©2018 Brightworth LLC  |  Brightworth.com

2017 2018 2019

Death of Owner

Designation 
Date

Payment 
Date

1/1 1/1 9/30 12/31

Shake-Out Period

When to Separate The Accounts

©2018 Brightworth LLC  |  Brightworth.com

2017 2018 2019

Death of Owner

Designation 
Date

Payment 
Date

1/1 1/1 9/30 12/31

Shake-Out Period

IRA – At Death

©2018 Brightworth LLC  |  Brightworth.com

Don Smith, IRA, Deceased, 
FBO Jane Smith and Cindy Smith,

Beneficiaries
$600,000

1/20.2 = 4. 950%

Jane, Age 65
$14,851

Cindy, Age 5
$14,851

Separating the Accounts Makes a Big Difference

©2018 Brightworth LLC  |  Brightworth.com

Don Smith IRA, Deceased, 
FBO Jane Smith, 

Beneficiary 

$300,000

Don Smith, IRA, Deceased, 
FBO Cindy Smith, 

Beneficiary

$300,000

1/20.2 = 4.950% 1/76.7 = 1.304%

Jane, Age 65
$14,851

Cindy, Age 5
$3,911
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“Designation Date”, “Shake-Out Period”, 
“Payment Date” and “Disclaimer Date”
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IRA Distribution Planning
Fractional vs. Pecuniary Bequest

Fractional Bequest: Fractional Amount ½, or 50%

Pecuniary Bequest: Fixed Dollar $100,000
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IRA Distribution Planning
Separate Share Treatment
Example:     $1,000,000 in an IRA.

IRA owner dies at age 68.

Beneficiaries: Uncle Joe, Age 75
Son - Tom, Age 42
Son - Sam, Age 35
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IRA Distribution Planning
Fractional Bequests To Individuals
Example: “I leave 20% of my IRA to Uncle Joe, 40% to my 

son Tom and 40% to my son Sam.”

Result: Each life expectancy can stand on its own for 
RMD purposes, as long as separate accounts are 
established by the 12/31 Payment Date.
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IRA Distribution Planning

Fractional Bequests To Individuals & Charity

Example: “I leave 20% of my IRA to First Church, 40% to my 

son Tom and 40% to my son Sam.”

Result: Each life expectancy can stand on its own for RMD 

purposes, as long as separate accounts are 

established by the 9/30 Designation Date.
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IRA Distribution Planning
Fractional vs. Pecuniary Bequest

Fractional Bequest: Fractional Amount ½, or 50%

Pecuniary Bequest: Fixed Dollar $100,000
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IRA Distribution Planning
Separate Share Treatment
Example:     $1,000,000 in an IRA.

IRA owner dies at age 68.

Beneficiaries: Uncle Joe, Age 75
Son - Tom, Age 42
Son - Sam, Age 35
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IRA Distribution Planning
Fractional Bequests To Individuals
Example: “I leave 20% of my IRA to Uncle Joe, 40% to my 

son Tom and 40% to my son Sam.”

Result: Each life expectancy can stand on its own for 
RMD purposes, as long as separate accounts are 
established by the 12/31 Payment Date.
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IRA Distribution Planning

Fractional Bequests To Individuals & Charity

Example: “I leave 20% of my IRA to First Church, 40% to my 

son Tom and 40% to my son Sam.”

Result: Each life expectancy can stand on its own for RMD 

purposes, as long as separate accounts are 

established by the 9/30 Designation Date.
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IRA Distribution Planning - Pecuniary Bequests To 

Charity With Fractional Bequests To Individuals

Example: “I leave $200,000 of my IRA to First Church.  The 

remaining balance should then be split as follows:  50% of the 

remaining balance to my son Tom, and 50% of the remaining 

balance to my son Sam.”

Result: Each son’s life expectancy can stand on it’s own ONLY if the 

charity is cashed out by the 9/30 Designation Date and the 

IRA is split into separate accounts for Tom and Sam by 12/31.  

Otherwise, the  5-year rule will apply to the whole IRA!
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IRA Distribution Planning

Pecuniary Bequests To Individuals

Example: “I leave $200,000 of my IRA to Uncle Joe and the balance in 

equal shares to my 2 children.”

Result: Children will have to base their distributions on Uncle Joe’s life 

expectancy unless:

A.  Uncle Joe’s portion is paid out to him (100% taxable income–

Ouch!) before the 9/30 Designation Date, or

B.  Uncle Joe and the kids agree to share, pro-rata, in all gains and 

losses from the IRA owner’s date of death.  (Martin Silfen, IRA 

expert, thinks this works).
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IRA Magic Class 101

How to make a pecuniary bequest look like a fractional bequest:

Example:  Numerator equals $200,000
Denominator equals “IRA value on date of death” 
(Assume $1,000,000)
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Sample Beneficiary Wording
I leave a fractional share of my IRA to Children’s Healthcare of Atlanta, Atlanta, GA, 
where the numerator equals $200,000 and the denominator equals the value of the 
IRA on my date of death, and

I leave a fractional share of my IRA to my granddaughter, Sophia Brown, if she survives 
me, where the numerator equals $50,000 and the denominator equals the value of 
the IRA on my date of death, and 

100% of the account balance in such IRA remaining after making any of the foregoing 
distributions shall be divided into separate accounts, one account for each child of 
mine, Isabella Brown and Corey Brown (on Brightworth form their DOB, SS#, per 
stirpes and UTMA language follows…..).
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IRA Distribution Planning - Pecuniary Bequests To 

Charity With Fractional Bequests To Individuals

Example: “I leave $200,000 of my IRA to First Church.  The 

remaining balance should then be split as follows:  50% of the 

remaining balance to my son Tom, and 50% of the remaining 

balance to my son Sam.”

Result: Each son’s life expectancy can stand on it’s own ONLY if the 

charity is cashed out by the 9/30 Designation Date and the 

IRA is split into separate accounts for Tom and Sam by 12/31.  

Otherwise, the  5-year rule will apply to the whole IRA!
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IRA Distribution Planning

Pecuniary Bequests To Individuals
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(Assume $1,000,000)
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Sample Beneficiary Wording
I leave a fractional share of my IRA to Children’s Healthcare of Atlanta, Atlanta, GA, 
where the numerator equals $200,000 and the denominator equals the value of the 
IRA on my date of death, and

I leave a fractional share of my IRA to my granddaughter, Sophia Brown, if she survives 
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stirpes and UTMA language follows…..).
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The Bottom Line
If Pecuniary: Make sure all pecuniary bequests are cashed 

out by the 9/30 Designation Date.

If Fractional: Make sure all fractional bequests to charities 
are divided into a separate account by the 
9/30 Designation Date.
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Few More Practical Tips

Spouse is Listed as Beneficiary
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Spousal Rollover
Spouse’s Inherited IRA

(No Rollover)

Spouse as Listed as Beneficiary
Important Points:

Inherited IRAs provide much more flexibility for young spouse 
beneficiaries (i.e., spouse beneficiaries who are under age 59 ½) than 
spousal rollovers

401(k) – Must waive the right to be Primary
IRA – Does NOT have to waive the right to be Primary

*Unless community property state*
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The Bottom Line
If Pecuniary: Make sure all pecuniary bequests are cashed 

out by the 9/30 Designation Date.

If Fractional: Make sure all fractional bequests to charities 
are divided into a separate account by the 
9/30 Designation Date.
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(No Rollover)

Spouse as Listed as Beneficiary
Important Points:

Inherited IRAs provide much more flexibility for young spouse 
beneficiaries (i.e., spouse beneficiaries who are under age 59 ½) than 
spousal rollovers

401(k) – Must waive the right to be Primary
IRA – Does NOT have to waive the right to be Primary

*Unless community property state*
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RMD at Death – Keep in Mind…
Important Point:

In the year of the IRA owner’s death, the RMD is payable to 
the beneficiary, not the IRA owner’s estate, if it hasn’t already 
been taken.
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Income in Respect of a Decedent - IRD
Have Taxable Estates at Death

The 691(c) Deduction – Allows an IRD Recipient to claim a 
miscellaneous itemized deduction for the attributable Federal 
Estate Taxes.
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IRD

Important Point:

Even if the beneficiary did not pay any of the estate taxes 
attributable to the IRA, they are still entitled to claim the IRD 
deduction on their income tax return!
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Protection of Assets in Inherited IRAs
Important Point:

The Supreme Court held that assets in an Inherited IRA for a non-
spouse beneficiary no longer constitute retirement funds for 
bankruptcy purposes

**Consider a trust structure for Inherited IRAs if of sufficient size**
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RMD at Death – Keep in Mind…
Important Point:

In the year of the IRA owner’s death, the RMD is payable to 
the beneficiary, not the IRA owner’s estate, if it hasn’t already 
been taken.
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Income in Respect of a Decedent - IRD
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The 691(c) Deduction – Allows an IRD Recipient to claim a 
miscellaneous itemized deduction for the attributable Federal 
Estate Taxes.
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IRD
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Even if the beneficiary did not pay any of the estate taxes 
attributable to the IRA, they are still entitled to claim the IRD 
deduction on their income tax return!
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Protection of Assets in Inherited IRAs
Important Point:

The Supreme Court held that assets in an Inherited IRA for a non-
spouse beneficiary no longer constitute retirement funds for 
bankruptcy purposes

**Consider a trust structure for Inherited IRAs if of sufficient size**
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Naming a Charity as Beneficiary

Naming a Charity as Beneficiary of an IRA

• Decedent’s estate can take a charitable deduction for estate tax

• Charity does not pay ordinary income tax on the distributions 

from the IRA (whereas a non-charitable beneficiary DOES!)

• If IRA fulfills charitable bequest, assets going to other 

beneficiaries may have stepped-up basis
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Naming a Charity as Beneficiary of an IRA
• Name a charity (or multiple) outright as primary beneficiary

• Name a charity (or multiple) as contingent beneficiary and allow the 
primary to disclaim the assets

• Name a Donor-Advised Fund or Charitable Trust as beneficiary

• If planning partial charitable bequest, consider splitting the IRA before 
death to avoid potential distribution issues
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IRAs and Charity
Important Points:

If your client is charitably inclined and has an IRA, in many cases the IRA is the 
optimal asset to bequeath to charity.

There are several strategies that can be used to provide additional flexibility 
while the participant is alive and after death.

If alternative assets are available, don’t leave Roth funds to charity!
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Naming a Charity as Beneficiary

Naming a Charity as Beneficiary of an IRA

• Decedent’s estate can take a charitable deduction for estate tax

• Charity does not pay ordinary income tax on the distributions 

from the IRA (whereas a non-charitable beneficiary DOES!)

• If IRA fulfills charitable bequest, assets going to other 

beneficiaries may have stepped-up basis
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Naming a Charity as Beneficiary of an IRA
• Name a charity (or multiple) outright as primary beneficiary

• Name a charity (or multiple) as contingent beneficiary and allow the 
primary to disclaim the assets

• Name a Donor-Advised Fund or Charitable Trust as beneficiary

• If planning partial charitable bequest, consider splitting the IRA before 
death to avoid potential distribution issues
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IRAs and Charity
Important Points:

If your client is charitably inclined and has an IRA, in many cases the IRA is the 
optimal asset to bequeath to charity.

There are several strategies that can be used to provide additional flexibility 
while the participant is alive and after death.

If alternative assets are available, don’t leave Roth funds to charity!
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Charitable IRA Rollover, or “QCDs”
• Know as Qualified Charitable Distributions
• Now permanent
• Allows direct transfer of up to $100,000 per year from an 

IRA to a charity
• Now even more attractive with new tax law!
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Charitable IRA Rollover, or “QCDs”
• Owner must be 70 & ½ or older
• Distributions can be used to satisfy RMD
• Distribution excluded from income and no itemized 

deduction allowed
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Naming a Trust as a Beneficiary

Types of Trusts Commonly Named as 
Beneficiaries of IRAs
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Charitable IRA Rollover, or “QCDs”
• Know as Qualified Charitable Distributions
• Now permanent
• Allows direct transfer of up to $100,000 per year from an 

IRA to a charity
• Now even more attractive with new tax law!
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Charitable IRA Rollover, or “QCDs”
• Owner must be 70 & ½ or older
• Distributions can be used to satisfy RMD
• Distribution excluded from income and no itemized 

deduction allowed
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Naming a Trust as a Beneficiary

Types of Trusts Commonly Named as 
Beneficiaries of IRAs
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Trusts Named as IRA Beneficiaries
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Don Smith IRA, Deceased,
FBO XYZ Bank as Trustee of 

The Don Smith IRA Benefits Trust
$642,000

Trusts Named as IRA Beneficiaries
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Don Smith IRA, Deceased,
FBO XYZ Bank as Trustee of

The Don Smith IRA Benefits Trust
$642,000

XYZ Bank as Trustee of
The Don Smith IRA Benefits Trust

IRA

Trust

Trusts Named as IRA Beneficiaries
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Don Smith IRA, Deceased,
FBO XYZ Bank as Trustee of

The Don Smith IRA Benefits Trust
$642,000

XYZ Bank as Trustee of
The Don Smith IRA Benefits Trust

(Only IRA Distributions Are Paid to the Trust!!!)

Alan Julia

IRA

Trust

Trusts Named as IRA Beneficiaries
To be able to use each beneficiary’s life expectancy for payout 
purposes to get a “stretch-out”
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Trusts Named as IRA Beneficiaries
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Don Smith IRA, Deceased,
FBO XYZ Bank as Trustee of 

The Don Smith IRA Benefits Trust
$642,000

Trusts Named as IRA Beneficiaries
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Don Smith IRA, Deceased,
FBO XYZ Bank as Trustee of

The Don Smith IRA Benefits Trust
$642,000

XYZ Bank as Trustee of
The Don Smith IRA Benefits Trust

IRA

Trust

Trusts Named as IRA Beneficiaries
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Don Smith IRA, Deceased,
FBO XYZ Bank as Trustee of

The Don Smith IRA Benefits Trust
$642,000

XYZ Bank as Trustee of
The Don Smith IRA Benefits Trust

(Only IRA Distributions Are Paid to the Trust!!!)

Alan Julia

IRA

Trust

Trusts Named as IRA Beneficiaries
To be able to use each beneficiary’s life expectancy for payout 
purposes to get a “stretch-out”
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Trusts Named As IRA Beneficiaries
Question:
What if the trust is not a “Qualifying Trust” for see-through 
purposes?

Answer:
The trust beneficiaries are treated as “non-humans” for payout 
purposes. 5-Year Rule!
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IRA Distribution Rules at Death

No Individual Beneficiary
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Death Occurs:

Pre-RBD  Post-RBD

Payout Period: “5 Year Rule” Single Life Expectancy of 

IRA Owner in the year of 

death, and reduced by one 

for each succeeding year 

thereafter.

Qualifying Trusts vs. Non-Qualifying Trusts

Joe Thomas and Sam Parsons have the following in common:

1. Both age 80

2. Both have $1mm in an IRA

3. Both have a 20 year-old granddaughter who is the beneficiary of a trust

4. Joe and Sam name their respective trusts as beneficiary of their IRA

5. Both die in 2017

6. IRAs grow at 7% per year*

*For illustrative purposes only. Does not represent a specific investment or guarantee of future returns.
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Qualifying Trusts vs. Non-Qualifying Trusts

They have one item that is different:

Joe’s trust qualifies for stretch-out, and Sam’s trust does not!
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Trusts Named As IRA Beneficiaries
Question:
What if the trust is not a “Qualifying Trust” for see-through 
purposes?

Answer:
The trust beneficiaries are treated as “non-humans” for payout 
purposes. 5-Year Rule!
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IRA Distribution Rules at Death

No Individual Beneficiary
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3. Both have a 20 year-old granddaughter who is the beneficiary of a trust

4. Joe and Sam name their respective trusts as beneficiary of their IRA

5. Both die in 2017

6. IRAs grow at 7% per year*

*For illustrative purposes only. Does not represent a specific investment or guarantee of future returns.
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Qualifying Trusts vs. Non-Qualifying Trusts

They have one item that is different:

Joe’s trust qualifies for stretch-out, and Sam’s trust does not!
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Qualifying Trusts vs. Non-Qualifying Trusts

Outcome:  
Joe’s trust pays out based on his granddaughter’s life expectancy.  Assuming 
she lives to age 70, the trust would have distributed about $6.6M and would 
have about $5.9M remaining.  

Sam’s trust makes distributions based on his life expectancy and is depleted in 
about 10 years.  (Estimated distributions are $1.4M)

*For illustrative purposes only. Does not represent a specific investment or guarantee of future returns.
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Qualifying Trusts Named As IRA Beneficiaries

Four Requirements:
1. Trust is valid under state law.
2. Trust is irrevocable upon death of owner.
3. Beneficiaries of the trust are identifiable from the trust 

instrument.
4. Documentation requirement is satisfied.
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Qualifying Trusts Named As IRA Beneficiaries

At Least Three Additional Requirements:

1. All trust beneficiaries are individuals.
2. A person may have only limited power to change the 

beneficiary after the Designation Date.
3. Payments of estate taxes, debts and administrations should 

be made prior to Designation Date.
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Trusts Named As IRA Beneficiaries
Two Basic Categories: 
Conduit Trust: All distributions made to the trust from the IRA are 

immediately distributed to the beneficiary.

Accumulation Trust: IRA distributions and other trust assets may be 
accumulated for a beneficiary or beneficiaries.

Ex: “Health, Education, Maintenance, and Support”
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Qualifying Trusts vs. Non-Qualifying Trusts
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Trusts Named As IRA Beneficiaries
Two Basic Categories: 
Conduit Trust: All distributions made to the trust from the IRA are 

immediately distributed to the beneficiary.

Accumulation Trust: IRA distributions and other trust assets may be 
accumulated for a beneficiary or beneficiaries.

Ex: “Health, Education, Maintenance, and Support”
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Trusts Named As IRA Beneficiaries
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Conduit vs. Accumulation
The Bottom Line:

– A Conduit Trust has been blessed by the IRS and is a 
“safe” way to go.

– An expert is needed if a client wants to name an 
Accumulation Trust as beneficiary of an IRA.
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Questions
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Available Resources
Software:
• Brentmark Software - This company has been developing retirement 

planning software for years. www.Brentmark.com

Websites:
• www.ataxplan.com Natalie Choate’s website – Great Q&A Section
• www.rothira.com Great website on the Roth IRA
• www.irahelp.com Ed Slott’s website
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Trusts Named As IRA Beneficiaries
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Conduit vs. Accumulation
The Bottom Line:
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Available Resources
Books / Newsletters:
• Life and Death Planning for Retirement Benefits, by Natalie B. Choate, 

www.ataxplan.com

• Ed Slott’s IRA Advisor, by Ed Slott, CPA, Published monthly by E. Slott & Co. 
(800)663-1340. www.irahelp.com
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About Brightworth
• Brightworth is a nationally recognized, fee-only wealth 

management firm with offices in Atlanta, GA and Charlotte, 
NC, with over 3 billion dollars of investment assets under 
management. The wealth advisors at Brightworth have 
deep expertise across the financial disciplines, allowing us 
to provide ongoing, comprehensive financial advice to over 
1,200 families across the country.
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About Brightworth
• Brightworth provides an institutional global investment solution to 

individuals, trusts, foundations and endowments, currently 
managing over $3 billion for our clients.

• Brightworth has an experienced professional team of wealth 
advisors, investment analysts, financial planners, and client service 
staff.

• Brightworth has been built to last, with a business succession plan 
in place to assure continuing independence with 17 partners and 
over 35 staff members.
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Contact
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Jason R. Cross, JD, CFP®, CTFA
Wealth Advisor

main: 404.760.9000
Jason.Cross@brightworth.com
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LAST WILL AND TESTAMENT DRAFTING 101 
 

Estate planning most often addresses the preservation of assets, the protection of assets 

from estate taxes and creditors and assuring that the assets remaining upon our death are passed 

to our designated beneficiaries.  The most common concerns are to minimize the impact of estate 

or inheritance taxes, to avoid probate and to protect beneficiaries from creditors and poor 

judgment.  It is important to consider 1) the impact of inheritance or estate taxes, 2) capital gains 

taxes and 3) the title of assets in order to minimize the tax and probate impact and assure that 

assets are passed to the beneficiaries according to the client’s desires.    

 

 The Last Will and Testament is an estate planning document that provides for the 

distribution and disposition of property and personal assets after death.  The Will becomes 

effective upon death; therefore, it can be changed at any time prior to death and should be 

periodically reviewed to be sure it applies to the current personal and family situation.  The Will 

may contain general or specific provisions regarding the care and distribution of property, 

distribution of disclaimed property, recommended guardians for minor children, appointment of 

executors to administer the Will and trustees to manage any trusts created by the Will, 

establishment of trusts for the benefit of others and express desires or guidance regarding the 

administration of your estate. Divorce, marriage or a child born or adopted after the Will has 

been executed may revoke the Will unless specific provisions have been made to allow for the 

occurrence of such events.  

  

The Will should be reviewed periodically, at least every two to three years because it may 

be affected by changes in domicile, the death or incapacity of beneficiaries, executors, trustees or 
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guardians, divorce or separation, the birth of children, changes in the value or location of 

significant assets or changes in one’s desires to distribute assets. 

 

In order to draft a Will, you must first gather detailed information about the client. This 

includes all personal information, detailed information about their assets and specifics about how 

they want to distribute the assets of their estate.  A client intake sheet or estate planning 

questionnaire is a great tool to have to go over all the specifics with the client.  Without this 

information, you cannot properly draft a Will for a client.   

 

When planning for married couples, there are several means of distributing the assets of 

the estate.  First, the simplest means of transferring the assets is an outright plan.  This would 

give the assets outright to the surviving spouse at the death of the first spouse.  Of course, if 

assets are owned joint with rights of survivorship, it may not even be necessary to go through 

formal probate at death of first spouse; rather filing the Will for information purposes only may 

be the only step necessary as the assets automatically go to the surviving joint tenant without the 

need of probate.    

 

Second, the Will could be drafted for the surviving spouse utilizing a disclaimer formula 

funding.  The Will would state that everything goes outright to the spouse; however, the 

surviving spouse has the right to disclaim their interest in those assets.  If a surviving spouse 

disclaims their interest in the deceased spouse’s assets, in essence the surviving spouse is 

“refusing” to take ownership of the assets from the deceased spouse in their individual name.  

The Will would state that any assets disclaimed by the surviving spouse would be distributed to a 
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Credit Shelter Trust (CST).  The advantage of the CST is to capture the first spouse to dies 

federal estate tax exemption amount.  Utilizing the Disclaimer option allows for the preservation 

of the first spouse to dies federal estate tax exemption amount. If the assets are given directly to 

the surviving spouse, no estate taxes are due as they are entitled to the unlimited marital 

deduction.  However, that in effect causes the loss of the first spouse to dies federal estate tax 

exemption amount.  Please note that a timely filed Qualified Disclaimer and Renunciation needs 

to be filed within 9 months of the date of death and the surviving spouse shall have received no 

beneficial enjoyment of the assets prior to making the disclaimer.  Therefore, it is advisable, for 

your protection, to get the client to sign off that they have been informed of the requirements 

associated with a qualified Disclaimer.  If the surviving spouse takes any benefit from the assets 

that are to be placed in the CST, the IRS will disallow the funding of those assets into the CST. 

 

The CST is generally funded up to the maximum allowable federal estate tax allowance 

for the year the spouse passed away.  If a Disclaimer formula is elected by the client, it is 

imperative to set up a CST if upon the 2nd spouse’s death there is the possibility of an estate tax 

being owed.  The money that is placed in the CST, even appreciation, is completely sheltered 

from estate taxes.  If the estate is small enough so that there is no tax liability anticipated upon 

the death of the 2nd spouse, then surviving spouse does not have to disclaim the property rather 

they can inherit the property outright.  This is like a “wait and see” type of funding option for the 

spouse since the laws surrounding federal estate taxes are always changing.  If the surviving 

spouse elects to set up the CST, generally the surviving spouse is the trustee of the CST and the 

surviving spouse and descendants are the beneficiaries with discretionary access to the income 

and principal for their health, education, maintenance and support.  This is typically known as a 
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spray trust, meaning we can “spray” the income to different beneficiaries at different income 

levels.  The surviving spouse doesn’t lose the benefit of the money, but we have sheltered it from 

estate taxes on the second spouse’s death.  If the CST is needed and the document provides for it 

to be created by a Disclaimer, the surviving spouse must execute a Qualified Renunciation and 

Disclaimer form, as discussed previously, and file it with IRS, GA. Dept. of Revenue and 

Probate Court, get a tax identification number for the CST, and transfer the assets into the CST.  

Again, this all has to be done within 9 months of the date of death.   

 

Third, when planning for married couples, the Will can be drafted with mandatory 

funding of a Credit Shelter Trust and a Marital Trust for surviving spouses benefit.  There are 

two different formulas that may be utilized in funding these trusts. First, there is the pecuniary 

formula.  A pecuniary formula uses a formula to determine an amount of money that will be 

distributed to each trust.  Such language is typically stated as follows:  I give the smallest 

pecuniary amount that, if allowed as a federal estate tax marital deduction, would result in the 

least possible federal estate tax being payable by reason of my death.  This is similar to stating a 

specific dollar amount to a beneficiary as the formula determines a certain dollar amount to the 

trust.  Second, there is a fractional formula.  A fractional formula uses a formula to calculate a 

percentage of the assets that make up each trusts share of the assets.  Such language for this 

formula is as follows:  I give a fractional share of my residuary estate of which (a) the numerator 

is the smallest amount that, if allowed as a federal estate tax marital deduction, would result in 

the least possible federal estate tax being payable by reason of my death, and (b) the 

denominator is the value of my residuary estate as finally determined for federal estate tax 

purposes.  This is similar to giving a gift of the estate in equal shares among the beneficiaries.   
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There are three types of a pecuniary formula.  First, is the “true worth” pecuniary 

formula.  When determining the assets subject to the division between the trusts, the assets are 

valued at the date they are distributed to the trust.  The advantage of a “true worth” pecuniary 

formula is that the Executor has flexibility in picking and choosing what assets he or she wants 

to utilize in funding the pecuniary gift to the trust.  The trust that received the “true worth” assets 

is protected against depreciation of the assets after the date of death.  The down side is that there 

is a potential for realizing gain or loss on the funding of the trust.  Further, distributions in 

satisfaction of pecuniary gifts carry out distributable net income, so the beneficiary is subject to 

income taxes.  Second, is a “fairly representative” formula.  This formula values each asset at the 

date of death (i.e. estate tax) value when funding the trusts.  The Executor must select assets that 

are “fairly representative” of the appreciation and depreciation when allocating them between the 

two trusts.  With this formula, no gain or loss is recognized on the funding of the pecuniary gift.  

However, the Executor loses the ability to pick and choose assets between the two trusts as they 

must ratably share the appreciation and depreciation between the trusts.  Third, is the “minimum 

worth” pecuniary formula.  This formula values each asset at the lesser of its date of distribution 

value or the federal estate tax value.  The advantage of this formula is that a realization of gain 

can be avoided on the funding. However, it allows the Executor to favor the recipient of the 

“minimum worth” to the detriment of the residue recipient.  Typically, the minimum worth gift is 

over funded and it would be advantageous if funded to the non-marital share, but unfavorable in 

funded to the marital share.   
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These three pecuniary methods can be either a pecuniary marital formula, i.e. sending the 

pecuniary amount to the Marital Trust, or a pecuniary exemption formula, i.e., sending the 

pecuniary amount to the CST.   

Next, is the fractional formula funding.  There are two types of fractional formulas.  First, 

is prorata fractional funding which requires the same fraction of each asset to be allocated to the 

one trust with the remaining amount to the other trust.  The advantage of this formula is the non-

recognition of gain because the assets share in appreciation and depreciation.  However, the 

disadvantage is the lack of flexibility in selecting assets to fund each trust.  Second, is the “pick 

and choose” fractional formula.  This formula allows the Executor to pick and choose the assets 

for funding the fractional formula.  Of course, the advantage is the ability to select the assets to 

fund the trust; however, the disadvantage is that there is a possibility of overfunding or 

underfunding one of the trusts. 

 As with the pecuniary formulas, when utilizing fractional formulas, you can use it to 

force funding to the Marital Trust first with balance to the CST. Or, in the alternative, you can 

distribute assets between the two trusts with funding to the CST first and the balance to a Marital 

Trust.   

The Marital Trust is a trust solely for the benefit of the surviving spouse.  This allows the 

Marital Trust to qualify for the marital deduction.  The income must be paid at least annually to 

the surviving spouse, with discretionary distribution of principal to the surviving spouse.  The 

CST can allow the spouse and descendants to be the beneficiaries of the CST, again allowing for 

“spray” provisions as discussed previously.  Discretionary distributions of income and principal 

can be paid to the spouse and descendants of the CST during his/her lifetime.  Both the CST and 
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Marital Trust terminate upon the surviving spouses death and are typically distributed to the 

children and their descendants.     

 
There are many reasons for utilizing a forced distribution to a Marital Trust and CST in a 

Will.  Typically, it is used for client’s who have taxable estates and don’t want to run the risk 

that the surviving spouse misses the 9 month deadline that is required for the disclaimer formula.  

Also, it is typically used in second marriage situations when there are children from the previous 

marriage.  The advantage of this structure for children from a previous marriage is that both of 

these trusts (CST and Martial Trust) are irrevocable and therefore the deceased spouse controls 

the ultimate distribution of the assets at the death of the surviving spouse thereby assuring their 

children from the previous marriage will not get disinherited by surviving spouse.   

 

Next, we move to the distribution to the children after both spouses are deceased or in the 

case of a single individual who has children.  This can be given outright to the children or it can 

be given to a trust known as a Descendants Trust.  These trusts can continue for the lifetime of 

the child, typically referred to as a Dynasty Trust, or it can be paid out at staggered ages, such as 

25, 30, 35 to the children.  The Descendants Trust is a preferred means of distribution for the 

benefit of the children and their descendants, thereby utilizing the spray provisions as previously 

discussed.  Sometimes people are wary of locking their children’s money up in trust forever; 

however, to give the child a sense of control, drafting can be done to allow that at age 25 the 

child can become Co-Trustee of their trust and at age 35 the child can become sole Trustee of the 

their trust.  Advantages of a Dynasty Trust are tax-free compounding, creditor and divorce 

protection, and per stirpital control.  Therefore, since the child can eventually become their own 

Trustee, the trust does not need to be paid out at staggered ages, rather can remain in trust for the 
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many advantages of such trust for the beneficiary.  The trusts can continue passing assets from 

generation to generation without incurring transfer taxes.  However, please note that some states 

have rules against holding property in trusts forever and limit the duration of the trust.  In 

Georgia, property can remain in trust for 360 years.   

 

In line with Descendants Trusts, is Special Needs Trust (SNT).  These trusts are created 

for descendants who are handicapped and may be receiving governmental assistance or may 

receive it in the future.  The SNT protects these assets from the government.  If money went 

outright to the child, the government could terminate assistance because the child has complete 

access to these funds.  Therefore, what a SNT does is to instruct the trustee to use income and 

principal for the child only for things over and above the governmental assistance.  

 

There are also issues when drafting Wills for resident, non US citizens.  If you have 

clients that meet this description, they are allowed the federal estate tax allowance; however, any 

monies over that amount must be placed in a Qualified Domestic Trust (QDOT).  A US citizen 

must be at least a co-trustee of the trust.  The non US citizen spouse still has access to the money 

at the US citizen Trustees discretion.  This allows the government to ensure the money will 

remain in the US and continue the right for taxation of the assets.   

 

Further, with any trust, if a non-resident alien is named as a trustee over a trust the client 

creates, either during their lifetime or which will be created upon their death, the IRS could 

consider this a defacto foreign trust.  If the trust is considered a defacto foreign trust, the IRS can 
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impose various income taxes on foreign trusts that are not imposed on non-foreign trusts.  So be 

careful on choosing trustees.   

Not only do you need to determine the dispositive provisions of the Will, you need to 

name who will be in charge of your estate to administer the Will according to its terms.  This 

individual is known as your Executor.  Additionally, if trusts have been drafted into the Will, a 

person or entity needs to be named to administer the terms of the trust once it has been funded. 

This individual or entity is known as the Trustee.   

In addition to drafting a Will to dispose of a person’s property and naming the individuals 

and entities in charge, it is important to have specific state administrative provisions in the Will. 

For example, Georgia law allows the testator to waive the requirement of bond, inventory and 

annual reporting to the probate court.  This allows for ease of administration on the part of the 

named Executor in the Will.  Further, there are many other reporting provisions in Georgia law 

that may be waived by a testator so it is important to talk with the client to ascertain the ease of 

administration they want to build into their document for their named Executor.   

Now that you have drafted the Will, you need to make sure it is executed properly.  

Official Code of Georgia Section 53-4-20 states “(a) A will shall be in writing and shall be 

signed by the testator or by some other individual in the testator's presence and at the testator's 

express direction. A testator may sign by mark or by any name that is intended to authenticate 

the instrument as the testator's will; (b) A will shall be attested and subscribed in the presence of 

the testator by two or more competent witnesses. A witness to a will may attest by mark. Another 

individual may not subscribe the name of a witness, even in that witness's presence and at that 

witness's direction; and (c) A codicil shall be executed by the testator and attested and subscribed 

by witnesses with the same formality as a will.”  It is imperative that the Will is executed 



BASIC FIDUCIARY LAW 101
149 of 284

9 | P a g e  
 

many advantages of such trust for the beneficiary.  The trusts can continue passing assets from 

generation to generation without incurring transfer taxes.  However, please note that some states 

have rules against holding property in trusts forever and limit the duration of the trust.  In 

Georgia, property can remain in trust for 360 years.   

 

In line with Descendants Trusts, is Special Needs Trust (SNT).  These trusts are created 

for descendants who are handicapped and may be receiving governmental assistance or may 

receive it in the future.  The SNT protects these assets from the government.  If money went 

outright to the child, the government could terminate assistance because the child has complete 

access to these funds.  Therefore, what a SNT does is to instruct the trustee to use income and 

principal for the child only for things over and above the governmental assistance.  

 

There are also issues when drafting Wills for resident, non US citizens.  If you have 

clients that meet this description, they are allowed the federal estate tax allowance; however, any 

monies over that amount must be placed in a Qualified Domestic Trust (QDOT).  A US citizen 

must be at least a co-trustee of the trust.  The non US citizen spouse still has access to the money 

at the US citizen Trustees discretion.  This allows the government to ensure the money will 

remain in the US and continue the right for taxation of the assets.   

 

Further, with any trust, if a non-resident alien is named as a trustee over a trust the client 

creates, either during their lifetime or which will be created upon their death, the IRS could 

consider this a defacto foreign trust.  If the trust is considered a defacto foreign trust, the IRS can 

10 | P a g e  
 

impose various income taxes on foreign trusts that are not imposed on non-foreign trusts.  So be 

careful on choosing trustees.   

Not only do you need to determine the dispositive provisions of the Will, you need to 

name who will be in charge of your estate to administer the Will according to its terms.  This 

individual is known as your Executor.  Additionally, if trusts have been drafted into the Will, a 

person or entity needs to be named to administer the terms of the trust once it has been funded. 

This individual or entity is known as the Trustee.   

In addition to drafting a Will to dispose of a person’s property and naming the individuals 

and entities in charge, it is important to have specific state administrative provisions in the Will. 

For example, Georgia law allows the testator to waive the requirement of bond, inventory and 

annual reporting to the probate court.  This allows for ease of administration on the part of the 

named Executor in the Will.  Further, there are many other reporting provisions in Georgia law 

that may be waived by a testator so it is important to talk with the client to ascertain the ease of 

administration they want to build into their document for their named Executor.   

Now that you have drafted the Will, you need to make sure it is executed properly.  

Official Code of Georgia Section 53-4-20 states “(a) A will shall be in writing and shall be 

signed by the testator or by some other individual in the testator's presence and at the testator's 

express direction. A testator may sign by mark or by any name that is intended to authenticate 

the instrument as the testator's will; (b) A will shall be attested and subscribed in the presence of 

the testator by two or more competent witnesses. A witness to a will may attest by mark. Another 

individual may not subscribe the name of a witness, even in that witness's presence and at that 

witness's direction; and (c) A codicil shall be executed by the testator and attested and subscribed 

by witnesses with the same formality as a will.”  It is imperative that the Will is executed 
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properly.  Without proper execution, all of the hard work put in to create this Will may be for 

nothing and the individual may be treated as having passed away without having a Will.   

Further, Official Code of Georgia Section 53-4-24 states “At the time of its execution or 

at any subsequent date during the lifetime of the testator and the witnesses, a will or codicil may 

be made self-proved and the testimony of the witnesses in the probate regarding such will may 

be made unnecessary by the affidavits of the testator and the attesting witnesses made before a 

notary public. The affidavit and certificate provided in subsection (b) of this Code section shall 

be the only prerequisites of a self-proved will or codicil.”  The statute further sets forth the 

language to use for a self-proving affidavit.  If the Will has been properly executed and includes 

a self-proving affidavit, the probate of the Will at the individual’s death becomes a much easier 

process streamlining the admission of the Will into the Probate Court.   
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Probate Is Not a Four-Letter Word 

(Basic Probate and Estate Administration in Georgia) 

I. INTRODUCTION 

 Probate is often thought of as a four-letter word.  It is viewed as time consuming, expensive, 

and public.  In Georgia, however, the probate process is (or can be) no more time consuming and 

no more or only nominally more expensive than many traditional probate avoidance techniques.  

While it is true that probate is a public proceeding and a probated will becomes a matter of public 

record, for the majority of individuals, this is an illusory concern because there is no one outside 

of the beneficiaries of the will who have any interest in looking at the probate records, and even if 

there is, the provisions of the will are exactly what a third-party would expect. 

 Moreover, the best-laid plans of mice and men oft go astray.  Even when traditional probate 

avoidance techniques are used, none of them are foolproof and, often times, additional assets are 

discovered and probate is nevertheless required.  If you find yourself in this situation, and are 

tempted to start yelling four-letter words, remember that probate in Georgia is not necessarily a 

four-letter word.   

 This outline is intended to give you an overview of the probate and estate administration 

process in Georgia.  It is not intended to be inclusive of all required or possible filings or steps, 

and it does not discuss the prudence of any given filing or step, from either a tax perspective or a 

non-tax perspective. 

 References herein to O.C.G.A. are to the Official Code of Georgia Annotated through the 

2018 Regular Session of the General Assembly.  References herein to I.R.C. are to the Internal 

Revenue Code of 1986, as amended through September 1, 2018. 

II. GEORGIA PROBATE COURT STANDARD FORMS 

 Pursuant to the Uniform Probate Court Rules, the Council of Probate Court Judges adopts 

standard forms for many probate court procedures.  These forms are generally updated annually.  

You may obtain copies of the Georgia Probate Court Standard Forms from your local probate court 

or online at http://gaprobate.gov/content/standard-forms.  GPCSF 1 (Exhibit A) provides general 

 

2 

instructions applicable to all Georgia Probate Court Standard Forms.  In general, if you make 

material changes to a standard form, you must identify those changes.  If a standard form is 

available for a certain procedure and you choose not to use the standard form, you must include a 

certification that that the content of your pleading or other document is identical in all material 

respects with the relevant Georgia Probate Court Standard Form, but for the additions and/or 

deletions you have indicated.  References herein to a “GPCSF” are references to the numbered 

Georgia Probate Court Standard Form effective as of July 2017. 

III. PROBATING THE WILL 

A. Place of Probate 

1. If a decedent is domiciled in Georgia at the time of his or her death, the 

decedent’s will must be probated in the probate court of the county in which he or she was 

domiciled.  O.C.G.A. § 53-5-1 (a)-(b).  If a decedent was in the care of a nursing home or other 

similar facility at the time of his or her death, his or her domicile is presumed to be the county in 

which he or she was domiciled immediately before entering the nursing home or other facility.  

This presumption may, however, be rebutted.  O.C.G.A. § 53-5-1 (c). 

2. If a decedent is not domiciled in Georgia at the time of his or her death, the 

decedent’s will may be probated in the probate court of any county in which any property owned 

by the decedent is located or in which venue lies for any cause of action the decedent possessed at 

his or her death.  O.C.G.A. § 53-5-36. 

B. Who May Offer a Will for Probate 

1. If an executor is named in the will, the right to offer the will for probate belongs 

to the named executor.  If a named executor fails to offer the will for probate with reasonable 

promptness, or, if no executor is named, any interested person may offer the will for probate.  

O.C.G.A. § 53-5-2. 

2. Any person having possession of a will is required to file (not probate) it with 

reasonable promptness with the probate court having jurisdiction over the decedent’s estate.  

O.C.G.A. § 53-5-5. 
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(Basic Probate and Estate Administration in Georgia) 

I. INTRODUCTION 

 Probate is often thought of as a four-letter word.  It is viewed as time consuming, expensive, 

and public.  In Georgia, however, the probate process is (or can be) no more time consuming and 

no more or only nominally more expensive than many traditional probate avoidance techniques.  

While it is true that probate is a public proceeding and a probated will becomes a matter of public 

record, for the majority of individuals, this is an illusory concern because there is no one outside 

of the beneficiaries of the will who have any interest in looking at the probate records, and even if 

there is, the provisions of the will are exactly what a third-party would expect. 

 Moreover, the best-laid plans of mice and men oft go astray.  Even when traditional probate 

avoidance techniques are used, none of them are foolproof and, often times, additional assets are 

discovered and probate is nevertheless required.  If you find yourself in this situation, and are 

tempted to start yelling four-letter words, remember that probate in Georgia is not necessarily a 

four-letter word.   

 This outline is intended to give you an overview of the probate and estate administration 

process in Georgia.  It is not intended to be inclusive of all required or possible filings or steps, 

and it does not discuss the prudence of any given filing or step, from either a tax perspective or a 

non-tax perspective. 

 References herein to O.C.G.A. are to the Official Code of Georgia Annotated through the 

2018 Regular Session of the General Assembly.  References herein to I.R.C. are to the Internal 

Revenue Code of 1986, as amended through September 1, 2018. 

II. GEORGIA PROBATE COURT STANDARD FORMS 

 Pursuant to the Uniform Probate Court Rules, the Council of Probate Court Judges adopts 

standard forms for many probate court procedures.  These forms are generally updated annually.  

You may obtain copies of the Georgia Probate Court Standard Forms from your local probate court 

or online at http://gaprobate.gov/content/standard-forms.  GPCSF 1 (Exhibit A) provides general 
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instructions applicable to all Georgia Probate Court Standard Forms.  In general, if you make 

material changes to a standard form, you must identify those changes.  If a standard form is 

available for a certain procedure and you choose not to use the standard form, you must include a 

certification that that the content of your pleading or other document is identical in all material 

respects with the relevant Georgia Probate Court Standard Form, but for the additions and/or 

deletions you have indicated.  References herein to a “GPCSF” are references to the numbered 

Georgia Probate Court Standard Form effective as of July 2017. 

III. PROBATING THE WILL 

A. Place of Probate 

1. If a decedent is domiciled in Georgia at the time of his or her death, the 

decedent’s will must be probated in the probate court of the county in which he or she was 

domiciled.  O.C.G.A. § 53-5-1 (a)-(b).  If a decedent was in the care of a nursing home or other 

similar facility at the time of his or her death, his or her domicile is presumed to be the county in 

which he or she was domiciled immediately before entering the nursing home or other facility.  

This presumption may, however, be rebutted.  O.C.G.A. § 53-5-1 (c). 

2. If a decedent is not domiciled in Georgia at the time of his or her death, the 

decedent’s will may be probated in the probate court of any county in which any property owned 

by the decedent is located or in which venue lies for any cause of action the decedent possessed at 

his or her death.  O.C.G.A. § 53-5-36. 

B. Who May Offer a Will for Probate 

1. If an executor is named in the will, the right to offer the will for probate belongs 

to the named executor.  If a named executor fails to offer the will for probate with reasonable 

promptness, or, if no executor is named, any interested person may offer the will for probate.  

O.C.G.A. § 53-5-2. 

2. Any person having possession of a will is required to file (not probate) it with 

reasonable promptness with the probate court having jurisdiction over the decedent’s estate.  

O.C.G.A. § 53-5-5. 
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C. Probate in Common Form v. Probate in Solemn Form 

1. Common v. Solemn Form Probate in General 

 Probate in solemn form generally requires notice to all heirs of the decedent, 

and is final and binding immediately for all heirs so notified.  Probate in common form does not 

require that notice be given to anyone.  However, probate in common form is not final and binding 

for four years. 

2. Common Form Probate 

a. GPCSF 4 should be used to probate a will in common form. 

b. A will may be proved in common form upon the testimony of a single 

subscribing witness and without notice to anyone.  If the will is self-proved, compliance with 

signature requirements for execution is presumed and other requirements for execution are 

presumed without the testimony of any subscribing witness.  O.C.G.A. § 53-5-17 (a). 

c. A petition to probate a will in common form must set forth the same 

information required in a petition to probate a will in solemn form.  O.C.G.A. § 53-5-17 (b).  See 

infra Part III.C.3.c. 

d. There is no right to file a caveat to the probate of a will in common form.  

A person who desires to caveat a will probated in common form must typically file a petition to 

compel probate in solemn form so that a caveat may be filed.  See, e.g., Henderson v. McVay, 494 

S.E.2d 653 (Ga. 1998). 

e. If set aside, probate of a will in common form does not protect the 

executor in any acts beyond the executor’s normal duties of collecting and preserving assets of the 

estate and paying the debts of the estate.  O.C.G.A. § 53-5-16 (b). 

f. Probate in common form becomes conclusive upon all parties in interest 

four years from the time of probate.  However, minor heirs have until four years after reaching the 

age of majority to require probate in solemn form and interpose a caveat.  O.C.G.A. § 53-5-19. 
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3. Solemn Form Probate 

a. GPCSF 5 (Exhibit B) should be used to probate a will in solemn form. 

b. A will may be proved in solemn form after notice, upon the testimony 

of all the witnesses in life and within the jurisdiction of the court, or by proof of their signatures 

and that of the testator.  The testimony of only one witness is required to prove the will in solemn 

form if no caveat is filed.  If the will is self-proved, compliance with signature requirements and 

other requirements of execution are presumed, subject to rebuttal without the necessity of the 

testimony of any witness upon filing the will and affidavit annexed or attached thereto.  O.C.G.A. 

§ 53-5-21 (a). 

c. A petition to probate a will in solemn form must include: 

(i) the full name, the place of domicile, and the date of death of 

the testator;  

(ii) the mailing address of the petitioner;  

(iii) the names, ages or majority status, and addresses of the 

surviving spouse and of all the other heirs, stating their relationship to the testator; and  

(iv) whether, to the knowledge of the petitioner, any other 

proceedings with respect to the probate of another purported will of the testator are pending in 

Georgia and, if so, the names and addresses of the propounders and the names, addresses, and ages 

or majority status of the beneficiaries under the other purported will.  O.C.G.A. § 53-5-21 (b). 

d. Notice of probate in solemn form must be given to all the heirs of the 

testator, and, if there is any other purported will of the testator for which probate proceedings are 

pending in Georgia, then notice must also be given to the beneficiaries and propounders of the 

other purported will.  Service of a notice of petition for probate in solemn form must be personal 

if the party resides in Georgia and is known and must be served at least ten days before probate is 

to be made, except that, if waived, the ten-day provision shall not apply.  O.C.G.A. § 53-5-22 (a). 
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C. Probate in Common Form v. Probate in Solemn Form 

1. Common v. Solemn Form Probate in General 
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compel probate in solemn form so that a caveat may be filed.  See, e.g., Henderson v. McVay, 494 

S.E.2d 653 (Ga. 1998). 

e. If set aside, probate of a will in common form does not protect the 

executor in any acts beyond the executor’s normal duties of collecting and preserving assets of the 

estate and paying the debts of the estate.  O.C.G.A. § 53-5-16 (b). 

f. Probate in common form becomes conclusive upon all parties in interest 

four years from the time of probate.  However, minor heirs have until four years after reaching the 

age of majority to require probate in solemn form and interpose a caveat.  O.C.G.A. § 53-5-19. 

 

4 

3. Solemn Form Probate 

a. GPCSF 5 (Exhibit B) should be used to probate a will in solemn form. 

b. A will may be proved in solemn form after notice, upon the testimony 

of all the witnesses in life and within the jurisdiction of the court, or by proof of their signatures 

and that of the testator.  The testimony of only one witness is required to prove the will in solemn 

form if no caveat is filed.  If the will is self-proved, compliance with signature requirements and 

other requirements of execution are presumed, subject to rebuttal without the necessity of the 

testimony of any witness upon filing the will and affidavit annexed or attached thereto.  O.C.G.A. 

§ 53-5-21 (a). 

c. A petition to probate a will in solemn form must include: 

(i) the full name, the place of domicile, and the date of death of 

the testator;  

(ii) the mailing address of the petitioner;  

(iii) the names, ages or majority status, and addresses of the 

surviving spouse and of all the other heirs, stating their relationship to the testator; and  

(iv) whether, to the knowledge of the petitioner, any other 

proceedings with respect to the probate of another purported will of the testator are pending in 

Georgia and, if so, the names and addresses of the propounders and the names, addresses, and ages 

or majority status of the beneficiaries under the other purported will.  O.C.G.A. § 53-5-21 (b). 

d. Notice of probate in solemn form must be given to all the heirs of the 

testator, and, if there is any other purported will of the testator for which probate proceedings are 

pending in Georgia, then notice must also be given to the beneficiaries and propounders of the 

other purported will.  Service of a notice of petition for probate in solemn form must be personal 

if the party resides in Georgia and is known and must be served at least ten days before probate is 

to be made, except that, if waived, the ten-day provision shall not apply.  O.C.G.A. § 53-5-22 (a). 
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e. If all of the heirs acknowledge service of the petition and notice and in 

their acknowledgment assent to the probate, and if there are no other proceedings pending in 

Georgia with respect to the probate of another purported will of the testator, the will may be 

probated and letters testamentary may be issued without any further delay.  O.C.G.A. § 53-5-21 

(b). 

f. Probate in solemn form is conclusive upon all parties notified and upon 

all beneficiaries under the will who are represented by the executor.  As to heirs not effectively 

notified, a probate in solemn form is as conclusive as if probate had been in common form. 

O.C.G.A. § 53-5-20. 

4. Select Issues in Probating a Will 

a. Testimony of Witnesses.  In all proceedings for the probate of a will, 

witnesses to the will may be examined in person or by written interrogatories which must be 

answered in writing and under oath before a notary public or by depositions or other discovery 

procedures under the same circumstances as other civil cases.  The probate court has the power to 

compel the attendance of witnesses in the same manner as the superior court.  O.C.G.A. § 53-5-

23.  GPCSF Supplement 6 (Exhibit C) provides interrogatories to a witness to a will. 

b. Lost Wills.  A presumption of intent to revoke arises if the original of a 

testator’s will cannot be found to probate.  A copy of a will may be offered for probate if the 

original will cannot be found to probate, provided that the copy is proved by a preponderance of 

the evidence to be a true copy of the original will and that the presumption of intent to revoke is 

rebutted by a preponderance of the evidence.  O.C.G.A. § 53-4-46. 

c. Caveats.  As noted above, there is no right to file a caveat to the probate 

of a will in common form.  A person who desires to caveat a will probated in common form must 

typically file a petition to compel probate in solemn form so that a caveat may be filed.  Any person 

who will be injured by the probate of a will or who will benefit if such will is not probated may 

caveat a will.  See, e.g., Odom v. Hughes, 748 S.E.2d 839 (Ga. 2013); Melican v. Parker, 657 

S.E.2d 234 (Ga. 2008); Lavender v. Wilkins, 228 S.E.2d 888 (Ga. 1976).  The most common 

grounds of caveat are: 
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(i) absence of formalities of execution; 

(ii) lack of testamentary capacity; 

(iii) fraud; 

(iv) undue influence; 

(v) mistake; 

(vi) forgery; and 

(vii) revocation.  See Mary F. Radford, Redfearn Wills and 

Administration in Georgia § 6:24 (2017-2018 ed.) for a discussion of the common grounds of 

caveat. 

IV. ADMINISTERING THE ESTATE 

A. Filings 

1. Notice to Debtors and Creditors 

a. The executor is required, within sixty days from the date of 

qualification, to publish a notice directed generally to all of the creditors of the estate once a week 

for four weeks in the official newspaper of the county in which the executor qualified.  O.C.G.A. 

§ 53-7-41. 

b. Creditors who fail to give notice of claims within three months from the 

date of publication of the executor’s last notice lose the right to participate with creditors of equal 

priority (see infra Part III.D.2), and they may not hold the executor liable for a misappropriation 

of the funds.  If, however, there are assets in the hands of the executor sufficient to pay such debts 

and if no claims of greater priority are unpaid, the executor shall pay such debts, notwithstanding 

the creditor’s failure to give notice.  O.C.G.A. § 53-7-41. 
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e. If all of the heirs acknowledge service of the petition and notice and in 

their acknowledgment assent to the probate, and if there are no other proceedings pending in 

Georgia with respect to the probate of another purported will of the testator, the will may be 

probated and letters testamentary may be issued without any further delay.  O.C.G.A. § 53-5-21 

(b). 

f. Probate in solemn form is conclusive upon all parties notified and upon 

all beneficiaries under the will who are represented by the executor.  As to heirs not effectively 

notified, a probate in solemn form is as conclusive as if probate had been in common form. 

O.C.G.A. § 53-5-20. 

4. Select Issues in Probating a Will 

a. Testimony of Witnesses.  In all proceedings for the probate of a will, 

witnesses to the will may be examined in person or by written interrogatories which must be 

answered in writing and under oath before a notary public or by depositions or other discovery 

procedures under the same circumstances as other civil cases.  The probate court has the power to 

compel the attendance of witnesses in the same manner as the superior court.  O.C.G.A. § 53-5-

23.  GPCSF Supplement 6 (Exhibit C) provides interrogatories to a witness to a will. 

b. Lost Wills.  A presumption of intent to revoke arises if the original of a 

testator’s will cannot be found to probate.  A copy of a will may be offered for probate if the 

original will cannot be found to probate, provided that the copy is proved by a preponderance of 

the evidence to be a true copy of the original will and that the presumption of intent to revoke is 

rebutted by a preponderance of the evidence.  O.C.G.A. § 53-4-46. 

c. Caveats.  As noted above, there is no right to file a caveat to the probate 

of a will in common form.  A person who desires to caveat a will probated in common form must 

typically file a petition to compel probate in solemn form so that a caveat may be filed.  Any person 

who will be injured by the probate of a will or who will benefit if such will is not probated may 

caveat a will.  See, e.g., Odom v. Hughes, 748 S.E.2d 839 (Ga. 2013); Melican v. Parker, 657 

S.E.2d 234 (Ga. 2008); Lavender v. Wilkins, 228 S.E.2d 888 (Ga. 1976).  The most common 

grounds of caveat are: 
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(i) absence of formalities of execution; 

(ii) lack of testamentary capacity; 

(iii) fraud; 

(iv) undue influence; 

(v) mistake; 

(vi) forgery; and 

(vii) revocation.  See Mary F. Radford, Redfearn Wills and 

Administration in Georgia § 6:24 (2017-2018 ed.) for a discussion of the common grounds of 

caveat. 

IV. ADMINISTERING THE ESTATE 

A. Filings 

1. Notice to Debtors and Creditors 

a. The executor is required, within sixty days from the date of 

qualification, to publish a notice directed generally to all of the creditors of the estate once a week 

for four weeks in the official newspaper of the county in which the executor qualified.  O.C.G.A. 

§ 53-7-41. 

b. Creditors who fail to give notice of claims within three months from the 

date of publication of the executor’s last notice lose the right to participate with creditors of equal 

priority (see infra Part III.D.2), and they may not hold the executor liable for a misappropriation 

of the funds.  If, however, there are assets in the hands of the executor sufficient to pay such debts 

and if no claims of greater priority are unpaid, the executor shall pay such debts, notwithstanding 

the creditor’s failure to give notice.  O.C.G.A. § 53-7-41. 
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2. Application for Taxpayer Identification Number 

a. An estate is a separate taxpayer from the decedent and, as such, needs 

its own taxpayer identification number. 

b. A taxpayer identification number may be applied for: 

(i) online at https://www.irs.gov/businesses/small-businesses-

self-employed/apply-for-an-employer-identification-number-ein-online; or 

(ii) by completing Form SS-4 and returning to the IRS by fax or 

by mail. 

c. If you, as the attorney, intend to apply for and receive an estate’s 

taxpayer identification number as a “third party designee,” you should complete Form SS-4 and 

have it signed by the executor, even if you apply online. 

3. Inventory 

a. Unless relieved from doing so, the executor must prepare an inventory 

of all the property of the decedent.  The inventory must state that it contains a true statement of all 

the property of the decedent within the knowledge of the executor and it must be verified in the 

same manner as a petition filed in the probate court.  The inventory must be filed with the probate 

court and a copy delivered to each beneficiary of the estate by first-class mail within six months 

after the qualification of the executor.  O.C.G.A. § 53-7-30. 

b. A testator may, in the will, relieve the executor from making an 

inventory to the probate court or the beneficiaries or both.  O.C.G.A. § 53-7-33.  In addition, a 

beneficiary may individually waive the right to receive the inventory from the executor.  By 

unanimous consent, the beneficiaries may authorize the probate court to relieve the executor of the 

duty to make an inventory to the probate court and the beneficiaries.  O.C.G.A. § 53-7-32. 
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4. Annual Returns 

a. Unless relieved from doing do, the executor must, within sixty days 

after each anniversary of the date of qualification, file with the probate court a true and just verified 

accounting of the receipts and expenditures on behalf of the estate during the preceding year, 

together with a note or memorandum of any other fact necessary to the exhibition of the true 

condition of the estate.  The return must include an updated inventory of the assets of the estate as 

of the anniversary date of qualification.  O.C.G.A. § 53-7-67 (a).  Upon filing the annual return 

with the probate court, the executor must send a copy of the return by first-class mail to each 

beneficiary of the estate.  O.C.G.A. § 53-7-68 (a). 

b. A testator may, in the will, relieve the executor from filing an annual 

return with the probate court or the beneficiaries or both.  O.C.G.A. § 53-7-69.  In addition, a 

beneficiary may individually waive the right to receive an annual from the executor.  By 

unanimous consent, the beneficiaries may authorize the probate court to relieve the executor of the 

duty to make file annual returns with the probate court and the beneficiaries.  O.C.G.A. § 53-7-68 

(b)-(c). 

5. Decedent’s Final Income Tax Returns 

a. Separate and apart from estate income tax returns, the executor must file 

the final income tax return (Form 1040) of the decedent for the year of death and any returns not 

filed for preceding years.  Generally, the executor and the surviving spouse can file a joint return 

for the decedent and the surviving spouse.  In that case, the income of the decedent that was 

includible on his or her return for the year up to the date of death and the income of the surviving 

spouse for the entire year must be included on the final joint return.  

6. Estate Tax Returns 

a. The executor has the duty to file the federal estate tax return (Form 706, 

United States Estate (and Generation-Skipping Transfer) Tax Return), if required.  Treas. Reg. § 

20.618-2.  If the date of death value of the decedent’s gross estate exceeds the I.R.C. § 2010 (c)(3) 

basic exclusion amount, a Form 706 is required.  Even if the date of death value of the decedent’s 

gross estate does not exceed the threshold, the executor may want to file a return to elect 
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“portability,” which generally allows a surviving spouse to use his or her deceased spouse’s unused 

basic exclusion amount.  See I.R.C. § 2010 (c)(4)-(5).  Form 706 is due nine months after the 

decedent’s date of death and an automatic extension is available by filing Form 4768, Application 

for Extension of Time to File a Return and/or Pay U.S. Estate (and Generation-Skipping Transfer) 

Taxes.  An extension of time to file a return does not extend the time for payment of tax due.  The 

I.R.C. § 2010 (c) basic exclusion amount for 2018 will likely be $11.18 million.  The changes to 

the I.R.C. from the 2017 Tax Cuts and Jobs Act (the “TCJA”) have been described as doubling the 

basic exclusion amount (which would have resulted in a $11.2 million basic exclusion amount for 

2018), but the TCJA also made changes in the way inflation adjustment calculations are performed, 

resulting in what will likely be an $11.18 million basic exclusion amount.  This figure will be 

confirmed by the Internal Revenue Service after final inflation adjustment calculations are made. 

b. If a Form 706 is required, the executor will also have to file Form 8971, 

Information Regarding Beneficiaries Acquiring Property From a Decedent, and accompanying 

Schedule A to the beneficiaries of the estate.  Section 2004 of the Surface Transportation and 

Veterans Health Care Choice Improvement Act of 2015 added I.R.C. § 1014 (f) and I.R.C. § 6035 

to require basis consistency as between estates and beneficiaries, and provide a mechanism for 

informing beneficiaries regarding the fair market value of assets (and hence the beneficiary’s basis 

as a result of I.R.C. § 1014) as reported on Form 706.  Form 8971 is due thirty days after Form 

706 is filed. 

c. Note that Georgia does not have a state estate tax and there is no estate 

tax return required to be filed, but if the decedent owned property in other states or outside of the 

country, state or foreign estate, inheritance or other death tax returns may be required, even if a 

federal estate tax return is not.  See O.C.G.A. § 48-12-1. 

7. Fiduciary Income Tax Returns 

a. Estates file Form 1041, U.S. Income Tax Return for Estates and Trusts.  

Form 1041 is due on the fifteenth day of the fourth month following the close of the tax year and 

an automatic extension is available by filing Form 7004, Application for Automatic Extension of 

Time to File Certain Business Income Tax, Information, and Other Returns.  An extension of time 

to file a return does not extend the time for payment of tax due.  The executor must file Form 1041 
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if the estate has gross income of $600 or more during a tax year.  If one or more of the beneficiaries 

of the estate are nonresident aliens, the executor must file Form 1041, even if the gross income of 

the estate is less than $600.  See I.R.C. § 6012 (a)(3), (5). 

b. While individuals report income on a calendar year basis, an estate has 

the option of electing to report on a fiscal year basis.  The first tax year of an estate begins the day 

after the decedent’s date of death and can end on the last day of any month within the next twelve 

months.  The election of the year end is made by the filing of the initial estate income tax return.  

Electing a fiscal year may be beneficial to defer income, take advantage of changes in tax rates, 

manage deductions or minimize the number of returns required to be filed.  It may also, however, 

complicate reporting.  The executor should make this decision in conjunction with a tax advisor. 

c. Estates file Georgia Form 501, Fiduciary Income Tax Return.  The 

executor must file Form 501 if the estate is a resident estate that is required to file a federal income 

tax return or a nonresident estate that has federal gross income from sources within Georgia.  

O.C.G.A. § 48-7-50.  Like Form 1041, Form 501 is due on the fifteenth day of the fourth month 

following the close of the tax year.  O.C.G.A. § 48-7-56. 

8. Petition for Discharge 

a. GPCSF 33 (Exhibit D) should be used to petition the probate court for 

discharge from office and liability or just from office. 

b. An executor who has fully performed all duties may petition the probate 

court for discharge from the office and from all liability or just for discharge from office.  O.C.G.A. 

§ 53-7-50 (a).  An executor is not required to file a petition for discharge, and it may be beneficial 

to leave the estate open in the event there are assets discovered in the future. 

c. The petition for discharge must state: 

(i)  that the executor has fully administered the estate of the 

decedent; 
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(ii) the names and addresses of all beneficiaries, including any 

persons who succeeded to the interest of any beneficiary who died after the decedent died, and 

which of the beneficiaries is or should be represented by a guardian;  

(iii) that the executor has paid all claims against the estate or 

enumerate which claims of the estate have not been paid and the reason for such nonpayment; and  

(iv) that the executor has filed all necessary inventory and returns 

or, alternatively, has been relieved of such filings.  O.C.G.A. § 53-7-50 (a). 

d. Upon the filing of a petition for discharge, citation will issue to all 

beneficiaries, requiring them to file any objections to the discharge, and in all cases a citation must 

be published one time in the newspaper in which sheriff's advertisements are published in the 

county in which the petition is filed at least ten days prior to the date on or before which any 

objection is required to be filed.  Any creditors whose claims are disputed or who have not been 

paid in full due to insolvency of the estate must be served.  O.G.C.A. § 53-7-50 (b)(1).  However, 

an executor may petition solely for discharge from office by filing the petition and by giving notice 

by publication one time in the official county newspaper and by first-class mail to all creditors of 

the estate whose claims have not been paid informing them of their right to file an objection and 

be heard.  O.C.G.A. § 53-7-50 (e). 

e. If any party in interest files objection to the discharge, a hearing must 

be held.  If the probate court is satisfied that the executor has faithfully and honestly discharged 

the office, an order will be entered releasing and discharging the personal representative from all 

liability.  If no objections are filed, the probate court will enter the order for discharge without 

further proceedings or delay.  Any beneficiary or creditor who is a minor at the time of the 

discharge and who is not represented by a guardian may, within two years of reaching the age of 

majority, commence suit against the personal representative and such discharge is no bar to the 

action.  O.C.G.A. § 53-7-50 (c). 
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B. Powers and Duties of Executors Generally 

1. Unless granted expanded powers in the will or by the probate court, the powers 

of an executor to act without probate court approval are very limited.  See generally O.C.G.A. §§ 

53-7-1, 53-7-6, 53-8-10. 

2. If an executor has not been granted expanded powers in the will, the 

beneficiaries, by unanimous consent, may authorize, but not require, the probate court to grant the 

executor any of the powers contained in O.C.G.A. § 53-12-261, which are the powers granted to 

trustees under the Georgia Trust Code.  The grant of any such powers may only be ordered after 

publication of a citation and without any objection being filed. O.C.G.A. § 53-7-1 (b). 

3. An executor is a fiduciary who, in addition to the specific duties imposed by 

law, is under a general duty to settle the estate as expeditiously and with as little sacrifice of value 

as is reasonable under all of the circumstances.   O.C.G.A. § 53-7-1 (a). 

C. Payment of Debts and Expenses 

1. The executor is not required to pay the debts of the estate, in whole or in part, 

until six months from the date of qualification of the first executor to serve, and no action to recover 

a debt due by the decedent may be commenced against the executor until six months from the date 

of qualification of the first executor to serve. If partial payment is made, it must be made pro rata 

on debts of equal priority.  O.C.G.A. § 53-7-42. 

2. Priority of Claims 

a. O.C.G.A. § 53-7-4 provides for the payment of claims against the estate 

in the following order of priority: 

(i) year’s support for the family; 

(ii) funeral expenses, whether or not the decedent leaves a 

surviving spouse, in an amount which corresponds with the circumstances of the decedent in life; 

if the estate is solvent, the executor is authorized to provide a suitable protection for the grave; 
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(iii) other necessary expenses of administration; 

(iv) reasonable expenses of the decedent’s last illness; 

(v) unpaid taxes or other debts due the state or the United States; 

(vi) judgments, secured interests, and other liens created during 

the lifetime of the decedent, to be paid according to their priority of lien; secured interests and 

other liens on specific property shall be preferred only to the extent of such property; and 

(vii) all other claims. 

3. Executors are authorized to compromise, adjust, arbitrate, assign, sue or defend, 

abandon, or otherwise deal with or settle debts or claims in favor of or against the estate.  An 

executor who declines to litigate any claim may assign the claim to a creditor or beneficiary for 

the purpose of prosecuting the claim at that person’s own expense and, after reimbursement of the 

expenses to the creditor or beneficiary, any remaining proceeds must be paid over to the executor 

for administration.  O.C.G.A. § 53-7-45. 

4. Year’s Support 

a. The surviving spouse and minor children of a decedent are entitled to 

year’s support for their support and maintenance for the period of twelve months from the date of 

the decedent’s death.  O.C.G.A § 53-3-1(c). 

b. A testator may, in the will, require the surviving spouse to make an 

election between the provisions for him or her in the will and year’s support.  O.C.G.A. § 53-3-3. 

c. GPCSF 10 should be used to file a petition for year’s support.  The 

petition must be filed within twenty-four months of the decedent’s death.  O.C.G.A. § 53-3-5(c).  

The petition must include: 

(i) the full name of the surviving spouse; 

(ii) the full name and birthdate of each surviving minor child; 

and 
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(iii)  a schedule of the property, including household furniture, 

which the petitioner proposes to have set aside (including a legal description sufficient to pass title 

for any real property). 

d. A claim for year’s support is barred if the surviving spouse remarries or 

dies or if a minor child attains age 18 or dies prior to the filing of the petition for year’s support.  

O.C.G.A. § 53-3-2. 

e. Upon the filing of the petition, the probate court shall issue a citation 

and publish a notice once a week for four weeks, citing all persons concerned to show cause by a 

day certain why the petition for year’s support should not be granted.  In addition, a copy of the 

citation must be mailed as follows:   

(i) if there is an executor of the decedent’s estate, then a copy 

of the citation must be sent by mail to the executor not less than twenty-one days prior to the date 

and time shown in the citation; 

(ii) if there is no executor of the decedent’s estate, then the 

petitioner must file an affidavit showing the name, last known address, and age if less than age 

eighteen of each interested person; a copy of the citation must be mailed to each interested person 

shown on the affidavit not less than twenty-one days prior to the date and time shown in the 

citation; and 

(iii) if the sole executor of the decedent’s estate and the petitioner 

(or the guardian of the petitioner) are the same person, then the estate is treated as having no 

executor.  O.C.G.A. § 53-3-6. 

f. If no objection is made after publication of the notice, the probate court 

will enter an order setting aside as year’s support the property applied for in the petition. If an 

objection is made, the probate court will hear the petition and determine the property to be set 

aside in an amount sufficient to maintain the standard of living that the surviving spouse and each 

minor child had prior to the death of the decedent, taking into consideration the following: 
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(iii) other necessary expenses of administration; 
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the decedent’s death.  O.C.G.A § 53-3-1(c). 

b. A testator may, in the will, require the surviving spouse to make an 

election between the provisions for him or her in the will and year’s support.  O.C.G.A. § 53-3-3. 

c. GPCSF 10 should be used to file a petition for year’s support.  The 

petition must be filed within twenty-four months of the decedent’s death.  O.C.G.A. § 53-3-5(c).  

The petition must include: 

(i) the full name of the surviving spouse; 

(ii) the full name and birthdate of each surviving minor child; 

and 
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(iii)  a schedule of the property, including household furniture, 

which the petitioner proposes to have set aside (including a legal description sufficient to pass title 

for any real property). 

d. A claim for year’s support is barred if the surviving spouse remarries or 

dies or if a minor child attains age 18 or dies prior to the filing of the petition for year’s support.  

O.C.G.A. § 53-3-2. 

e. Upon the filing of the petition, the probate court shall issue a citation 

and publish a notice once a week for four weeks, citing all persons concerned to show cause by a 

day certain why the petition for year’s support should not be granted.  In addition, a copy of the 

citation must be mailed as follows:   

(i) if there is an executor of the decedent’s estate, then a copy 

of the citation must be sent by mail to the executor not less than twenty-one days prior to the date 

and time shown in the citation; 

(ii) if there is no executor of the decedent’s estate, then the 

petitioner must file an affidavit showing the name, last known address, and age if less than age 

eighteen of each interested person; a copy of the citation must be mailed to each interested person 

shown on the affidavit not less than twenty-one days prior to the date and time shown in the 

citation; and 

(iii) if the sole executor of the decedent’s estate and the petitioner 

(or the guardian of the petitioner) are the same person, then the estate is treated as having no 

executor.  O.C.G.A. § 53-3-6. 

f. If no objection is made after publication of the notice, the probate court 

will enter an order setting aside as year’s support the property applied for in the petition. If an 

objection is made, the probate court will hear the petition and determine the property to be set 

aside in an amount sufficient to maintain the standard of living that the surviving spouse and each 

minor child had prior to the death of the decedent, taking into consideration the following: 
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(i) the support available to the individual for whom the property 

is to be set apart from sources other than year’s support, including but not limited to the principal 

of any separate estate and the income and earning capacity of that individual; 

(ii) the solvency of the estate; and 

(iii) such other relevant criteria as the court deems equitable and 

proper.  O.C.G.A. § 53-3-7. 

D. Transfer and Investment of Assets 

1. Title 

a. Title to all property of an estate vests in the executor for the payment of 

debts and other purposes of administration.  Title does not vest in the beneficiaries until the 

executor assents to such vesting.  O.C.G.A. § 53-8-15 (a). 

b. Title to property set apart as year’s support vests in the surviving spouse 

and minor child or children share and share alike.  O.C.G.A. § 53-3-9 (a).  When property is set 

apart as year’s support solely for the benefit of the surviving spouse, the spouse then owns the 

property in fee simple, without restriction as to use, encumbrance, or disposition.  O.C.G.A. § 53-

3-9 (b).  When property is set apart as year’s support for the benefit of the surviving spouse and 

minor children, a conveyance or encumbrance of the property by the surviving spouse will convey 

or encumber the title and interest of the spouse and will be binding and conclusive upon the spouse.  

However, a conveyance or encumbrance of property set apart as year’s support for the surviving 

spouse and minor children will convey or encumber and be binding and conclusive upon the 

children only when approved by the probate court.  O.C.G.A. § 53-3-19. 

2. Sale of Assets 

a. Unless granted the power to sell assets in the will or granted the power 

by the probate court with unanimous consent of the beneficiaries (see O.C.G.A. § 53-12-261 (b)(1), 

which gives a trustee the power to “sell, exchange, grant options upon, partition, or otherwise 

dispose of any property or interest therein which the fiduciary may hold from time to time, at 

public or private sale or otherwise, with or without warranties or representations, upon such terms 
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and conditions, including credit, and for such consideration as the fiduciary deems advisable and 

to transfer and convey the property or interest therein which is at the disposal of the fiduciary, in 

fee simple absolute or otherwise, free of all trust”), the scope of the executor’s power to sell assets 

depends on the type of asset. 

b. Perishable property, property that is liable to deteriorate from keeping 

or property that is expensive to keep must be sold as early as practicable and in such manner as 

the probate court determines to be in the best interest of the estate, after such notice and opportunity 

for hearing, if any, as the probate court deems practicable under the circumstances.  O.C.G.A. § 

53-8-11.  See GPCSF 71. 

c. Stocks or bonds that are listed or admitted to unlisted trading privileges 

on any stock exchange or quoted regularly in any newspaper that has general circulation in 

Georgia, may be sold at private sale without order from or report to the probate court at a sales 

price not less than the stock exchange bid price or the published bid price at the time of sale. 

Reasonable brokerage commissions, not to exceed those customarily charged by stock exchange 

members, may be paid.  O.C.G.A. § 53-8-12. 

d. For the sale of property other than the property described in b. and c. 

above, the executor must file a petition with the probate court stating the property involved and 

the interests in such property, the specific purpose of the transaction, the proposed price and all 

other terms or conditions proposed for the transaction and a list of names, addresses, and ages or 

majority status of the beneficiaries of the estate.  Notice must be given to the beneficiaries, and if 

no objection is made, the probate court will order the sale on the terms and conditions provided in 

the petition.  If an objection is made, the probate court must hear the matter and grant or deny the 

petition for sale or make such other order as is in the best interest of the estate.  The executor must 

make a full return to the probate court of every sale, specifying the property sold, the purchasers, 

the amounts received, and the terms of the sale.  O.C.G.A. § 53-8-13.  See GPCSF 13. 

e. Upon the death of the decedent, an estate tax lien under I.R.C. § 6324 

(a) immediately arises and attaches to all of the property included in the decedent’s gross estate.  

Unlike other tax liens, no assessment, no notice and no demand for payment are necessary to create 

the estate tax lien.  If an estate wants to sell property subject to the estate tax lien, the executor 
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may file a request for discharge on Form 4422, Application for Certificate Discharging Property 

Subject to Estate Tax Lien.  This may be necessary to pass marketable title to the asset being sold.  

3. Investments 

a. Unless granted expanded investment powers in the will or granted those 

powers by the probate court with unanimous consent of the beneficiaries (see O.C.G.A. § 53-12-

261 (b)(2), which gives a trustee the power to “invest and reinvest in any property which the 

fiduciary deems advisable, including, but not limited to, common or preferred stocks, bonds, 

debentures, notes, mortgages, or other securities, in or outside the United States; insurance 

contracts on the life of any beneficiary or of any person in whom a beneficiary has an insurable 

interest or in annuity contracts for any beneficiary; any real or personal property; investment trusts, 

including the securities of or other interests in any open-end or closed-end management investment 

company or investment trust registered under the federal Investment Company Act of 1940, 15 

U.S.C. Section 80a-1, et seq.; and participations in common trust funds”), the scope of the 

executor’s investment power is limited. 

b. The executor may invest in the following statutorily prescribed 

investments without question: 

(i)  real property, but only after first obtaining an order to that 

effect from the probate court or from the superior court; 

(ii) properly validated bonds issued by any county or 

municipality of Georgia; 

(iii) properly validated bonds issued by any county board of 

education of Georgia for the purpose of building and equipping schoolhouses; 

(iv) bonds and other securities issued by the state of Georgia or 

by the Board of Regents of the University System of Georgia; 

(v) bonds or other obligations issued by the United States 

government and bonds of any corporation created by an act of Congress; and 
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(vi) interest-bearing deposits in any chartered state or national 

bank or trust company or savings and loan association located in Georgia to the extent the deposits 

are insured by the Federal Deposit Insurance Corporation or comparable insurance.  O.C.G.A. §§ 

53-8-2, 53-8-3. 

c.  In making any other investments and in acquiring and retaining those 

investments and managing the property of the estate, the executor is subject to a prudent investor 

standard.  The executor must exercise the judgment and care, under the circumstances then 

prevailing, which persons of prudence, discretion, and intelligence exercise in the management of 

their own affairs, not in regard to speculation but in regard to the permanent disposition of their 

funds, considering the probable income as well as the probable safety of their capital.  O.C.G.A. 

§53-8-1 (b). 

d. Unless the will provides otherwise, the executor is authorized to retain 

the property received by the executor on the creation of the estate, even though the property may 

not otherwise be a legal investment and an will executor not be liable for such retention, except 

for gross neglect.  O.C.G.A. § 53-8-5 (a). 

4. Distributions 

a. The executor should obtain receipts and releases from beneficiaries after 

distributing cash or property to satisfy specific bequests. 

b. Real property should be transferred using an executor’s deed of assent. 

c. The executor should furnish beneficiaries of personal property for 

which there is no evidence of title written evidence of the executor’s assent. 

V. MISCELLANEOUS ISSUES  

A. Safe-Deposit Boxes 

1. A financial institution must permit any person named in an order granted by the 

probate court to open and examine the contents of any safe-deposit box leased by a decedent or to 

examine the property left by the decedent for safekeeping, in the presence of an officer of the 
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financial institution.  If requested by the person examining the property, the financial institution 

must deliver: 

a. any writing purporting to be a will of the decedent to the probate court; 

b. any writing purporting to be a deed to a burial plot or to give burial 

instructions to the person named in the probate court’s order; and  

c. any document purporting to be an insurance policy on the life of the 

decedent to the named beneficiary; 

but no other contents may be removed.  O.C.G.A. § 7-1-356 (a). 

2. Upon presentation of a certified copy of the executor’s letters testamentary, a 

financial institution must grant the executor access to any safe-deposit box or property in 

safekeeping in the sole name of a decedent to permit the executor to remove from such box or 

place of safekeeping any part or all of the property therein without liability.  O.C.G.A. § 7-1-356 

(d). 

B. Various Tasks for the Executor 

1. Change the decedent’s mailing address. 

2. Cancel subscriptions (e.g., newspaper, magazine, media streaming services). 

3. Extend insurance coverage to protect assets in the estate. 

4. Obtain appraisals of assets if necessary for estate tax or other purposes. 

5. Open an estate account and transfer funds and securities into the name of the 

estate. 

6. Collect life insurance proceeds properly payable to the estate. 

7. File claims for Social Security or veterans benefits that may be due. 

GPCSF 1 [1] Eff. July 2016 

GENERAL INSTRUCTIONS APPLICABLE TO ALL 
GEORGIA PROBATE COURT STANDARD FORMS 

These instructions are designed to aid the word processing construction of pleadings filed in the 
Probate Court.  They are also applicable, in part, to the manual preparation of pleadings. 

1. To the extent practical, all material presented for filing in any probate court shall be typed,
legibly written, or printed in black ink suitable for reproduction on opaque white paper,
measuring 8½″ x 11″, of a good quality, grade, and weight, on only one side of the paper.
The format and sequence of the forms shall be preserved as far as practical.

2. Please complete all portions of the form.  Check with your Probate Court to determine its
policies in regard to the level of completion which is required of you with respect to the
“Court’s portion” of the form.  The Court’s portion includes the Court’s signatures and
dates, name and answer of any guardian ad litem, evaluator, or other person appointed by
the Court, and other information that is not reasonably within the petitioner’s knowledge.

3. Whenever an instruction within the form indicates that the petitioner should check a blank
if applicable, any clear mark is acceptable.  If the form indicates that initials are required,
then only handwritten initials by the party will be accepted.  Typed initials are not
acceptable.

4. If the space provided in the form is not adequate to provide a full answer, then additional
sheets may be attached so long as the name of the decedent, proposed ward, ward, or minor;
caption of the case; and appropriate paragraph number(s) are shown on each additional
sheet.

5. If you make material changes to the form, then you must identify those changes by
formatting them in all capital letters, in bold, and underlined or by other clear indication.

 “Material changes” do NOT include changes that are grammatical, changes in
gender, changes from singular to plural, omission of optional or alternative
language, and the inclusion of information such as names and addresses.

 For words with Latin endings, such as “executor,” “administrator,” “testator,” and
“caveator,” include the plural and/or feminine if the context so implies.

6. If there is language in the standard form that is considered inapplicable, then it should be
stricken with a single strikethrough (strikethrough), or otherwise clearly indicated.

 Words in parentheses should be left in the form, if applicable, or stricken through
if not applicable.  However, where the letter “s” appears in parentheses to denote
the plural, it is not necessary to strike the “s” when the singular applies if otherwise
clear from the context.

 If a blank or paragraph is not applicable, then it should be marked “N/A.”

 If an entire page is not applicable, the page may be omitted and beside the number
of the next applicable page there should be placed a similar notation to the
following: “Page(s) ______ not applicable.”
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7. Additional paragraphs or interlineations may be added if they are necessary, but they must 
be clearly identified. 

8. Any change to a form that might be appropriate due to a change in law that occurred after 
the form was adopted by the Probate Court Judges Council of Georgia may be added but 
should be clearly identified. 

9. If a standard form is available, but not used, then the content of the substituted pleading or 
document must conform to the standard form.  Such pleading or document should indicate 
all changes from the standard form.  Any material deletions must be shown with a single 
strikethrough, or otherwise clearly indicated. 

 At the end of any such substituted pleading or document, the attorney must sign the 
following statement: “I certify that the content of the foregoing is identical in all 
material respects with the Georgia Probate Court Standard Form entitled 
______________________________ but for the additions and/or deletions 
indicated therein, as required by the Uniform Probate Court Rules.” 

 In any proceeding for which a standard form has been adopted but not used, the 
Court may, in its discretion, decline to process the pleading or document not on 
said standard form that does not possess the above statement and signature.   

10.  All pleadings and other documents shall be signed by the responsible attorney or party 
who prepared the documents with his or her name, proper address, and telephone number 
typed or printed beneath said signature.  If a party is represented in the matter by an attorney 
of record, that attorney must sign the pleading or document for it to be eligible for filing. 

11. Prior to letters issuing in any case appointing an Administrator, Executor, Personal 
Representative, Conservator, or Guardian, an oath of office must be administered.  The 
oath must be administered to the petitioning party by a Probate Judge or Clerk (the oath 
cannot be administered by a notary public).  The oath of office may not be included as part 
of the form petition.  Georgia Probate Court Standard Form 53, Commission to Administer 
Oath, can be used if the oath is to be administered to a petitioning party by a court outside 
the State of Georgia.  

12. Whenever any petition is filed in Probate Court, proper jurisdiction must be established.  
In the event that jurisdiction is through the ownership of property rather than the domicile 
of a particular individual, those facts should be set out in the paragraph for “Additional 
Data: Where full particulars are lacking,” which is usually the last paragraph of any 
Georgia Probate Court Standard Form.   

If you need additional assistance preparing the pleading or document, it may be appropriate 
to consult the Civil Practice Act, the Official Code of Georgia, the Georgia Uniform 
Probate Court Rules, or an attorney.  

GPCSF 5 [i] Eff. July 2017 

PETITION TO PROBATE WILL IN SOLEMN FORM 

INSTRUCTIONS 

I. Specific Instructions 

1. This form is to be used when filing a Petition to Probate Will in Solemn Form pursuant to
O.C.G.A. § 53-5-20 et seq.

2. It is permissible, but not mandatory, to use this form in connection with a petition to probate
a copy of a will in lieu of a lost original pursuant to O.C.G.A. § 53-4-46, provided that
appropriate interlineations are made, and additional information is given to overcome the
presumption of revocation.

3. Signatures of heirs who acknowledge service must be sworn to before a notary public or
the Clerk of any Probate Court of this State.  It is not necessary that all acknowledgments
appear on the same page.  An attorney at law may acknowledge service on behalf of an
heir; however, the attorney must certify that he or she currently represents that heir with
regard to the pending matter and, in order to comply with O.C.G.A. § 53-11-6, the
attorney's signature must be sworn to as provided above.  With regard to a power of
attorney, the attorney-in-fact may acknowledge service on behalf of the grantor of the
power, provided that the power of attorney grants such authority, the signature of the
attorney-in-fact is attested, a copy of the power of attorney is attached, and the attorney-
in-fact certifies that the copy is a true copy and is still in effect.

4. O.C.G.A. § 53-11-2 provides that a party to a probate proceeding who is not sui juris must
be represented by a guardian provided that the Court may appoint a guardian ad litem or
determine that the natural guardian, guardian, conservator, or testamentary guardian has no
conflict and may serve.  Should a guardian ad litem be necessary because a party is not sui
juris, use Supplement 1.

5. O.C.G.A. § 53-5-22 (c) provides that service of notice, when made personally or by mail,
shall include a copy of the Petition and of the Will (and Codicil(s)) for which probate is
sought.  The same is true when service is acknowledged.  This form may, but is not required
to, be used where service by registered or certified mail with return receipt requested,
restricted delivery, is requested by the Petitioner(s) in lieu of personal service, in
accordance with O.C.G.A § 53-11-3 (e).  Make appropriate changes in the Order for Notice,
Notice and Certificate of Service.  If Petitioner(s) request(s) personal service by registered,
certified, or statutory overnight delivery with return receipt requested and with delivery
restricted to the addressee only and that service is unsuccessful, service must be made
pursuant to O.C.G.A. § 53-11-3 (a).

6. Paragraph 4 requires sufficient factual information for the Court to conclude that those
listed in Paragraph 3 include each and every heir of the Decedent and that there are not
additional heirs of the same or closer degree according to O.C.G.A. § 53-2-1. These facts
must allow the Court to rule out the possibility that there may be other heirs of the same or
closer degree who have not been listed. Provide the date of death of any deceased heirs and
the name of the deceased heir’s Personal Representative, if applicable. The Personal
Representative of a deceased heir is authorized to consent on behalf of that heir.  O.C.G.A.
§ 53-7-1.  [NOTE: If you are uncertain how to determine the heirs of a decedent, refer to
the “Heirs Determination Worksheet” available from the Probate Court or at 
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7. Additional paragraphs or interlineations may be added if they are necessary, but they must 
be clearly identified. 

8. Any change to a form that might be appropriate due to a change in law that occurred after 
the form was adopted by the Probate Court Judges Council of Georgia may be added but 
should be clearly identified. 

9. If a standard form is available, but not used, then the content of the substituted pleading or 
document must conform to the standard form.  Such pleading or document should indicate 
all changes from the standard form.  Any material deletions must be shown with a single 
strikethrough, or otherwise clearly indicated. 

 At the end of any such substituted pleading or document, the attorney must sign the 
following statement: “I certify that the content of the foregoing is identical in all 
material respects with the Georgia Probate Court Standard Form entitled 
______________________________ but for the additions and/or deletions 
indicated therein, as required by the Uniform Probate Court Rules.” 

 In any proceeding for which a standard form has been adopted but not used, the 
Court may, in its discretion, decline to process the pleading or document not on 
said standard form that does not possess the above statement and signature.   

10.  All pleadings and other documents shall be signed by the responsible attorney or party 
who prepared the documents with his or her name, proper address, and telephone number 
typed or printed beneath said signature.  If a party is represented in the matter by an attorney 
of record, that attorney must sign the pleading or document for it to be eligible for filing. 

11. Prior to letters issuing in any case appointing an Administrator, Executor, Personal 
Representative, Conservator, or Guardian, an oath of office must be administered.  The 
oath must be administered to the petitioning party by a Probate Judge or Clerk (the oath 
cannot be administered by a notary public).  The oath of office may not be included as part 
of the form petition.  Georgia Probate Court Standard Form 53, Commission to Administer 
Oath, can be used if the oath is to be administered to a petitioning party by a court outside 
the State of Georgia.  

12. Whenever any petition is filed in Probate Court, proper jurisdiction must be established.  
In the event that jurisdiction is through the ownership of property rather than the domicile 
of a particular individual, those facts should be set out in the paragraph for “Additional 
Data: Where full particulars are lacking,” which is usually the last paragraph of any 
Georgia Probate Court Standard Form.   

If you need additional assistance preparing the pleading or document, it may be appropriate 
to consult the Civil Practice Act, the Official Code of Georgia, the Georgia Uniform 
Probate Court Rules, or an attorney.  

GPCSF 5 [i] Eff. July 2017 

PETITION TO PROBATE WILL IN SOLEMN FORM 

INSTRUCTIONS 

I. Specific Instructions 

1. This form is to be used when filing a Petition to Probate Will in Solemn Form pursuant to
O.C.G.A. § 53-5-20 et seq.

2. It is permissible, but not mandatory, to use this form in connection with a petition to probate
a copy of a will in lieu of a lost original pursuant to O.C.G.A. § 53-4-46, provided that
appropriate interlineations are made, and additional information is given to overcome the
presumption of revocation.

3. Signatures of heirs who acknowledge service must be sworn to before a notary public or
the Clerk of any Probate Court of this State.  It is not necessary that all acknowledgments
appear on the same page.  An attorney at law may acknowledge service on behalf of an
heir; however, the attorney must certify that he or she currently represents that heir with
regard to the pending matter and, in order to comply with O.C.G.A. § 53-11-6, the
attorney's signature must be sworn to as provided above.  With regard to a power of
attorney, the attorney-in-fact may acknowledge service on behalf of the grantor of the
power, provided that the power of attorney grants such authority, the signature of the
attorney-in-fact is attested, a copy of the power of attorney is attached, and the attorney-
in-fact certifies that the copy is a true copy and is still in effect.

4. O.C.G.A. § 53-11-2 provides that a party to a probate proceeding who is not sui juris must
be represented by a guardian provided that the Court may appoint a guardian ad litem or
determine that the natural guardian, guardian, conservator, or testamentary guardian has no
conflict and may serve.  Should a guardian ad litem be necessary because a party is not sui
juris, use Supplement 1.

5. O.C.G.A. § 53-5-22 (c) provides that service of notice, when made personally or by mail,
shall include a copy of the Petition and of the Will (and Codicil(s)) for which probate is
sought.  The same is true when service is acknowledged.  This form may, but is not required
to, be used where service by registered or certified mail with return receipt requested,
restricted delivery, is requested by the Petitioner(s) in lieu of personal service, in
accordance with O.C.G.A § 53-11-3 (e).  Make appropriate changes in the Order for Notice,
Notice and Certificate of Service.  If Petitioner(s) request(s) personal service by registered,
certified, or statutory overnight delivery with return receipt requested and with delivery
restricted to the addressee only and that service is unsuccessful, service must be made
pursuant to O.C.G.A. § 53-11-3 (a).

6. Paragraph 4 requires sufficient factual information for the Court to conclude that those
listed in Paragraph 3 include each and every heir of the Decedent and that there are not
additional heirs of the same or closer degree according to O.C.G.A. § 53-2-1. These facts
must allow the Court to rule out the possibility that there may be other heirs of the same or
closer degree who have not been listed. Provide the date of death of any deceased heirs and
the name of the deceased heir’s Personal Representative, if applicable. The Personal
Representative of a deceased heir is authorized to consent on behalf of that heir.  O.C.G.A.
§ 53-7-1.  [NOTE: If you are uncertain how to determine the heirs of a decedent, refer to
the “Heirs Determination Worksheet” available from the Probate Court or at 
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www.gaprobate.gov.]  Examples of such statements would be: (a) “Decedent was or was 
not married at the time of his death and had no children born, adopted, living or deceased, 
other than listed herein”; (b) “Decedent had no other siblings half or whole other than those 
listed herein”; (c) “the Decedent’s brother who died previously had no other children born, 
adopted, living or deceased, other than listed herein.” 

7. Paragraph 6. In the event there is a Testamentary Conservator named in the Will according 
to O.C.G.A. § 29-3-5 and the Decedent died leaving minor children, then the Consent to 
Serve should be completed. When a Testamentary Guardian is to be appointed, Supplement 
5 (Testamentary Guardianship) should be included with this Petition, and the Petitioner(s) 
must provide full names and addresses for the minor children’s adult siblings and 
grandparents.  If there are no living adult siblings or grandparents, the Petitioner(s) must 
provide full names and addresses for the minor children’s great-grandparents, aunts, 
uncles, great-aunts, or great-uncles, if any such relatives exist.  If the minor children shared 
the same parents, the Petitioner(s) may complete one Supplement 5 for such similarly 
situated children.  If the minor children did not share the same parents, a separate 
Supplement 5 must be filed for each minor.  Contact the Probate Court in which the Petition 
will be filed for its policy as to the filing of Supplement 5 when there are multiple children. 

8. Use Supplement 2 if the Court determines it is appropriate to appoint a special process 
server. 

9. Use Supplement 3 when an additional certificate of service is necessary. 

10. Exhibits should be labeled at the bottom of each exhibit as Exhibit “A,” Exhibit “B,” etc. 
in consecutive order. The corresponding letter of each said exhibit should be inserted into 
the appropriate place in the form. 

11. An oath must be administered by a Probate Judge or Clerk (the oath cannot be administered 
by a notary public).  Use Georgia Probate Court Supplement 4 for the oath.  The oath is 
not included in this form.  Georgia Probate Court Standard Form 53, Commission to 
Administer Oath, can be used if the oath is to be administered by a court outside the State 
of Georgia. 

12. According to Uniform Probate Court Rule 5.6 (A), unless the Court specifically assumes 
the responsibility, it is the responsibility of the moving party to prepare the proper citation 
and deliver it properly so it can be served according to law. All pages after the Notice 
regarding Uniform Probate Court Rule 5.6 (A) are to be completed by the moving party, 
unless otherwise directed by the Court.  

II. General Instructions  

General instructions applicable to all Georgia Probate Court Standard Forms are available 
in each probate court or at www.gaprobate.gov, labeled GPCSF 1.

GPCSF 5 [1] Eff. July 2017 

IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

PETITION TO PROBATE WILL IN SOLEMN FORM 

The Petition of ___________________________________________________________ 
 [Full name(s) of Petitioner(s)]  First Middle Last 
whose physical address(es) is/are __________________________________________________, 
 Street City County State Zip Code 

and mailing address(es) is/are _____________________________________________________, 
 Street City County State Zip Code 

shows to the Court the following: 
1. 

_____________________________________________________________________, 
 [Full name of Decedent]     First   Middle    Last 

whose place of domicile was ____________________________________________________, 
 Street City County State Zip Code 

departed this life on ______________________, 20______. 

2. 
 While alive, Decedent duly made and published a Last Will and Testament dated 
___________________________________________________________, (along with Codicil(s) 
dated ___________________________________________________), which is herewith offered 
for probate in Solemn Form as the Decedent’s “Will”.  ___________________________ is/are 
named as the Executor(s). 

3. 
Listed below are all of the Decedent's heirs at law, with age or majority status, address and 

relationship to the Decedent set opposite the name of each: 

Name Age (or over 18) Address Relationship 

______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
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www.gaprobate.gov.]  Examples of such statements would be: (a) “Decedent was or was 
not married at the time of his death and had no children born, adopted, living or deceased, 
other than listed herein”; (b) “Decedent had no other siblings half or whole other than those 
listed herein”; (c) “the Decedent’s brother who died previously had no other children born, 
adopted, living or deceased, other than listed herein.” 

7. Paragraph 6. In the event there is a Testamentary Conservator named in the Will according 
to O.C.G.A. § 29-3-5 and the Decedent died leaving minor children, then the Consent to 
Serve should be completed. When a Testamentary Guardian is to be appointed, Supplement 
5 (Testamentary Guardianship) should be included with this Petition, and the Petitioner(s) 
must provide full names and addresses for the minor children’s adult siblings and 
grandparents.  If there are no living adult siblings or grandparents, the Petitioner(s) must 
provide full names and addresses for the minor children’s great-grandparents, aunts, 
uncles, great-aunts, or great-uncles, if any such relatives exist.  If the minor children shared 
the same parents, the Petitioner(s) may complete one Supplement 5 for such similarly 
situated children.  If the minor children did not share the same parents, a separate 
Supplement 5 must be filed for each minor.  Contact the Probate Court in which the Petition 
will be filed for its policy as to the filing of Supplement 5 when there are multiple children. 

8. Use Supplement 2 if the Court determines it is appropriate to appoint a special process 
server. 

9. Use Supplement 3 when an additional certificate of service is necessary. 

10. Exhibits should be labeled at the bottom of each exhibit as Exhibit “A,” Exhibit “B,” etc. 
in consecutive order. The corresponding letter of each said exhibit should be inserted into 
the appropriate place in the form. 

11. An oath must be administered by a Probate Judge or Clerk (the oath cannot be administered 
by a notary public).  Use Georgia Probate Court Supplement 4 for the oath.  The oath is 
not included in this form.  Georgia Probate Court Standard Form 53, Commission to 
Administer Oath, can be used if the oath is to be administered by a court outside the State 
of Georgia. 

12. According to Uniform Probate Court Rule 5.6 (A), unless the Court specifically assumes 
the responsibility, it is the responsibility of the moving party to prepare the proper citation 
and deliver it properly so it can be served according to law. All pages after the Notice 
regarding Uniform Probate Court Rule 5.6 (A) are to be completed by the moving party, 
unless otherwise directed by the Court.  

II. General Instructions  

General instructions applicable to all Georgia Probate Court Standard Forms are available 
in each probate court or at www.gaprobate.gov, labeled GPCSF 1.

GPCSF 5 [1] Eff. July 2017 

IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

PETITION TO PROBATE WILL IN SOLEMN FORM 

The Petition of ___________________________________________________________ 
 [Full name(s) of Petitioner(s)]  First Middle Last 
whose physical address(es) is/are __________________________________________________, 
 Street City County State Zip Code 

and mailing address(es) is/are _____________________________________________________, 
 Street City County State Zip Code 

shows to the Court the following: 
1. 

_____________________________________________________________________, 
 [Full name of Decedent]     First   Middle    Last 

whose place of domicile was ____________________________________________________, 
 Street City County State Zip Code 

departed this life on ______________________, 20______. 

2. 
 While alive, Decedent duly made and published a Last Will and Testament dated 
___________________________________________________________, (along with Codicil(s) 
dated ___________________________________________________), which is herewith offered 
for probate in Solemn Form as the Decedent’s “Will”.  ___________________________ is/are 
named as the Executor(s). 

3. 
Listed below are all of the Decedent's heirs at law, with age or majority status, address and 

relationship to the Decedent set opposite the name of each: 

Name Age (or over 18) Address Relationship 

______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
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4. 
 Required:  [Provide sufficient factual information to enable the Court to conclude that all 

of the heirs of the Decedent are included and that there are no heirs of the same or closer degree 

according to O.C.G.A. § 53-2-1. Provide the names of any deceased heirs, the name and address 

of his or her Personal Representative, if any, and include the date of death for each. [See 

instructions for further clarification.] Also, state here all pertinent facts that may govern the 

method of giving notice to any party and that may determine whether or not a guardian ad litem 

should be appointed for any party.  If any heirs listed above are cousins, grandchildren, nephews 

or nieces of the Decedent, indicate the deceased ancestor through whom they are related to the 

Decedent. If any executor nominated in the Will has a priority equal to or higher than the 

Propounder but will not qualify, indicate the name and reasons.]   

______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
  

5. 

[Initial one] 

______ (a) To the knowledge of the Petitioner(s), no other proceedings with respect to this estate 
are pending, or have been completed, in any other Probate Court in this State or any 
other state.  

______ (b) The probate of another purported Will of the Decedent is pending in the State of 
_______________________________, in the ________________________ County 
______________________ Court.  The name(s) and address(es) of the Propounder(s) 
and the names, addresses and ages or majority status of the beneficiaries under the 
other purported Will to whom notice is required under O.C.G.A. § 53-5-22 (b) are 
listed on the attachment hereto, as Exhibit “____,” which is expressly made a part 
hereof, as if fully set forth herein. 

______ (c) An Administration is pending in the State of ____________________________, in 
the _________________________ County ___________________________ Court.  
The name(s) and address(es) of each Petitioner and the name(s) and address(es) of 
any appointed Administrator(s), if any, are listed on the attachment hereto, as Exhibit 
“____,” which is expressly made a part hereof, as if fully set forth herein. 

GPCSF 5 [3] Eff. July 2017 

6. 
[Initial all that apply; however, please note that this form may not be appropriate if the 

Petitioner(s) is/are seeking the appointment of a Testamentary Guardian, which requires notice 

to the relatives of the Decedent’s minor child(ren) pursuant to O.C.G.A. § 29-2-4.] 

At the time of the Decedent’s death, and at this time, the Decedent left (a) minor 
child(ren) and the Will names a Testamentary Conservator. 

________ (a) The Will names a Testamentary Conservator of (a) minor child(ren) of the 
Decedent. At the time of the Decedent’s death, he/she had (a) minor child(ren) and 
there is/are no court-appointed Conservator(s); the following individual(s) is/are 
named as Testamentary Conservator(s) in the Decedent’s Will: 

Name Address 
_____________________________________________________________________________ 
_____________________________________________________________________________ 

________ (b) The Will names a Testamentary Conservator of (a) minor child(ren) of the 
Decedent. At the time of the Decedent’s death, he/she had (a) minor child(ren) and 
there is/are a court-appointed Conservator(s), who is/are identified as follows: 
[NOTE, if named Testamentary Conservator(s) and court-appointed Conservator(s) 

are different.] 

Name Address 
_____________________________________________________________________________ 
_____________________________________________________________________________ 

7. 
Additional Data: [Where full particulars are lacking, state here the reasons for any such 

omission.]  

______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
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4. 
 Required:  [Provide sufficient factual information to enable the Court to conclude that all 

of the heirs of the Decedent are included and that there are no heirs of the same or closer degree 

according to O.C.G.A. § 53-2-1. Provide the names of any deceased heirs, the name and address 

of his or her Personal Representative, if any, and include the date of death for each. [See 

instructions for further clarification.] Also, state here all pertinent facts that may govern the 

method of giving notice to any party and that may determine whether or not a guardian ad litem 

should be appointed for any party.  If any heirs listed above are cousins, grandchildren, nephews 

or nieces of the Decedent, indicate the deceased ancestor through whom they are related to the 

Decedent. If any executor nominated in the Will has a priority equal to or higher than the 

Propounder but will not qualify, indicate the name and reasons.]   

______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
  

5. 

[Initial one] 

______ (a) To the knowledge of the Petitioner(s), no other proceedings with respect to this estate 
are pending, or have been completed, in any other Probate Court in this State or any 
other state.  

______ (b) The probate of another purported Will of the Decedent is pending in the State of 
_______________________________, in the ________________________ County 
______________________ Court.  The name(s) and address(es) of the Propounder(s) 
and the names, addresses and ages or majority status of the beneficiaries under the 
other purported Will to whom notice is required under O.C.G.A. § 53-5-22 (b) are 
listed on the attachment hereto, as Exhibit “____,” which is expressly made a part 
hereof, as if fully set forth herein. 

______ (c) An Administration is pending in the State of ____________________________, in 
the _________________________ County ___________________________ Court.  
The name(s) and address(es) of each Petitioner and the name(s) and address(es) of 
any appointed Administrator(s), if any, are listed on the attachment hereto, as Exhibit 
“____,” which is expressly made a part hereof, as if fully set forth herein. 

GPCSF 5 [3] Eff. July 2017 

6. 
[Initial all that apply; however, please note that this form may not be appropriate if the 

Petitioner(s) is/are seeking the appointment of a Testamentary Guardian, which requires notice 

to the relatives of the Decedent’s minor child(ren) pursuant to O.C.G.A. § 29-2-4.] 

At the time of the Decedent’s death, and at this time, the Decedent left (a) minor 
child(ren) and the Will names a Testamentary Conservator. 

________ (a) The Will names a Testamentary Conservator of (a) minor child(ren) of the 
Decedent. At the time of the Decedent’s death, he/she had (a) minor child(ren) and 
there is/are no court-appointed Conservator(s); the following individual(s) is/are 
named as Testamentary Conservator(s) in the Decedent’s Will: 

Name Address 
_____________________________________________________________________________ 
_____________________________________________________________________________ 

________ (b) The Will names a Testamentary Conservator of (a) minor child(ren) of the 
Decedent. At the time of the Decedent’s death, he/she had (a) minor child(ren) and 
there is/are a court-appointed Conservator(s), who is/are identified as follows: 
[NOTE, if named Testamentary Conservator(s) and court-appointed Conservator(s) 

are different.] 

Name Address 
_____________________________________________________________________________ 
_____________________________________________________________________________ 

7. 
Additional Data: [Where full particulars are lacking, state here the reasons for any such 

omission.]  

______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
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WHEREFORE, Petitioner(s) pray(s):  

1. Leave to prove said Will (and Codicil(s)) in Solemn Form;  
2. That due and legal notice be given as the law requires;  
3. That said Will be admitted to record on proper proof;  
4. That Letters of Testamentary Conservatorship issue, if applicable; 
5. That Letters Testamentary issue; and  
6. That this Court order such other relief as may be proper under the circumstances. 

____________________________________ 
Signature of  Petitioner 
____________________________________ 
Printed Name 
____________________________________ 
____________________________________ 
Mailing Address 
____________________________________ 
Telephone Number 

Signature of Attorney ______________________________________________________ 
Printed Name of Attorney ______________________________________________________ 
Address ______________________________________________________ 
 ______________________________________________________ 
Telephone Number  __________________  State Bar #________________________ 

 

GPCSF 5 [5] Eff. July 2017 

VERIFICATION 

GEORGIA, ___________________ COUNTY 

Personally appeared before me the undersigned Petitioner(s) who, after being duly sworn, 
state(s) that the facts set forth in the foregoing Petition to Probate Will in Solemn Form (and the 
attached Exhibit(s)) are true and correct. 

Sworn to and subscribed before me this 
______ day of _______________, 20_____ _____________________________________ 
 Signature of  Petitioner 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of  Petitioner 
My Commission Expires _______________ 
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WHEREFORE, Petitioner(s) pray(s):  

1. Leave to prove said Will (and Codicil(s)) in Solemn Form;  
2. That due and legal notice be given as the law requires;  
3. That said Will be admitted to record on proper proof;  
4. That Letters of Testamentary Conservatorship issue, if applicable; 
5. That Letters Testamentary issue; and  
6. That this Court order such other relief as may be proper under the circumstances. 

____________________________________ 
Signature of  Petitioner 
____________________________________ 
Printed Name 
____________________________________ 
____________________________________ 
Mailing Address 
____________________________________ 
Telephone Number 

Signature of Attorney ______________________________________________________ 
Printed Name of Attorney ______________________________________________________ 
Address ______________________________________________________ 
 ______________________________________________________ 
Telephone Number  __________________  State Bar #________________________ 

 

GPCSF 5 [5] Eff. July 2017 

VERIFICATION 

GEORGIA, ___________________ COUNTY 

Personally appeared before me the undersigned Petitioner(s) who, after being duly sworn, 
state(s) that the facts set forth in the foregoing Petition to Probate Will in Solemn Form (and the 
attached Exhibit(s)) are true and correct. 

Sworn to and subscribed before me this 
______ day of _______________, 20_____ _____________________________________ 
 Signature of  Petitioner 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of  Petitioner 
My Commission Expires _______________ 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

ACKNOWLEDGMENT OF SERVICE AND ASSENT TO PROBATE INSTANTER 

The undersigned, being 18 years of age or older, laboring under no legal disability and 
being an heir of the above-named Decedent, hereby acknowledges service of a copy of Petition to 
Probate the Will in Solemn Form, purported Will, and notice, waives copies of same, waives 
further service and notice, and hereby assents to the probate of said Will in Solemn Form instanter. 

Sworn to and subscribed before me this 
______ day of _______________, 20_____ _____________________________________ 
 Signature of Heir 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of Heir 
My Commission Expires ________________ 
-------------------------------------------------------------------------------------------------------------------------------------------- 
Sworn to and subscribed before me this 
______ day of _______________, 20_____ ____________________________________ 
 Signature of Heir 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of Heir 
My Commission Expires ________________ 
-------------------------------------------------------------------------------------------------------------------------------------------- 
Sworn to and subscribed before me this 
______ day of _______________, 20_____ _____________________________________ 
 Signature of Heir 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of Heir 
My Commission Expires ________________   

GPCSF 5 [7] Eff. July 2017 

IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

TESTAMENTARY CONSERVATOR’S 
CONSENT TO SERVE 

[To be completed only in the event a Testamentary Conservator is named in the Will] 

The undersigned, being 18 years of age or older, laboring under no legal disability, and 
being named as Testamentary Conservator, hereby consents to serve.  I understand that once 
appointed, I will have the same rights, powers, and duties as set forth in O.C.G.A. § 29-3-5.  

Sworn to and subscribed before me this 
______ day of _______________, 20_____ _____________________________________ 
 Signature of Testamentary Conservator 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of Testamentary Conservator 
My Commission Expires ________________ 
-------------------------------------------------------------------------------------------------------------------------------------------- 
Sworn to and subscribed before me this 
______ day of _______________, 20_____ _____________________________________ 
 Signature of Testamentary Conservator 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of Testamentary Conservator 
My Commission Expires ________________ 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

ACKNOWLEDGMENT OF SERVICE AND ASSENT TO PROBATE INSTANTER 

The undersigned, being 18 years of age or older, laboring under no legal disability and 
being an heir of the above-named Decedent, hereby acknowledges service of a copy of Petition to 
Probate the Will in Solemn Form, purported Will, and notice, waives copies of same, waives 
further service and notice, and hereby assents to the probate of said Will in Solemn Form instanter. 

Sworn to and subscribed before me this 
______ day of _______________, 20_____ _____________________________________ 
 Signature of Heir 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of Heir 
My Commission Expires ________________ 
-------------------------------------------------------------------------------------------------------------------------------------------- 
Sworn to and subscribed before me this 
______ day of _______________, 20_____ ____________________________________ 
 Signature of Heir 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of Heir 
My Commission Expires ________________ 
-------------------------------------------------------------------------------------------------------------------------------------------- 
Sworn to and subscribed before me this 
______ day of _______________, 20_____ _____________________________________ 
 Signature of Heir 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of Heir 
My Commission Expires ________________   

GPCSF 5 [7] Eff. July 2017 

IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

TESTAMENTARY CONSERVATOR’S 
CONSENT TO SERVE 

[To be completed only in the event a Testamentary Conservator is named in the Will] 

The undersigned, being 18 years of age or older, laboring under no legal disability, and 
being named as Testamentary Conservator, hereby consents to serve.  I understand that once 
appointed, I will have the same rights, powers, and duties as set forth in O.C.G.A. § 29-3-5.  

Sworn to and subscribed before me this 
______ day of _______________, 20_____ _____________________________________ 
 Signature of Testamentary Conservator 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of Testamentary Conservator 
My Commission Expires ________________ 
-------------------------------------------------------------------------------------------------------------------------------------------- 
Sworn to and subscribed before me this 
______ day of _______________, 20_____ _____________________________________ 
 Signature of Testamentary Conservator 

___________________________________ _____________________________________ 
NOTARY/CLERK OF PROBATE COURT Printed Name of Testamentary Conservator 
My Commission Expires ________________ 
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NOTICE 

THE FOLLOWING PAGES ARE TO BE 
COMPLETED BY THE PETITIONER (MOVING 
PARTY) UNLESS OTHERWISE DIRECTED BY THE 
COURT. 

 

SEE PROBATE COURT RULE 5.6 (A). 
 

GPCSF 5 [9] Eff. July 2017 

IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

ORDER FOR SERVICE OF NOTICE 

 The foregoing Petition to Probate Will (and Codicil(s)) in Solemn Form having been filed, 
service is ordered as follows: 

[Initial all that apply] 

______ Notice together with a copy of the Petition and purported Will (and Codicil(s)) 
shall be served personally, or by registered or certified mail or statutory overnight delivery, as 
requested by the Petitioner(s) pursuant to O.C.G.A. § 53-11-3, at least ten (10) days before the 
Will (and Codicil(s)) can be probated on the following heirs who reside in Georgia: [if mailed, 

must be with return receipt requested, and restricted delivery to addressee only]  

______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 

______ Notice together with a copy of the Petition and purported Will (and Codicil(s)) 
shall be served by registered or certified mail, return receipt requested, pursuant to O.C.G.A. §  
53-11-4, upon the following nonresident heirs whose current residence addresses are known:  
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 

______ Notice shall be published once a week for four (4) weeks in the legal organ of this 
County, before _________________________, 20____, in order to serve by publication the 
following heirs whose current residence addresses are unknown: 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 

 SO ORDERED this _____ day of __________________, 20___. 

 __________________________________________ 
 Judge of the Probate Court 
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NOTICE 

THE FOLLOWING PAGES ARE TO BE 
COMPLETED BY THE PETITIONER (MOVING 
PARTY) UNLESS OTHERWISE DIRECTED BY THE 
COURT. 

 

SEE PROBATE COURT RULE 5.6 (A). 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

ORDER FOR SERVICE OF NOTICE 

 The foregoing Petition to Probate Will (and Codicil(s)) in Solemn Form having been filed, 
service is ordered as follows: 

[Initial all that apply] 

______ Notice together with a copy of the Petition and purported Will (and Codicil(s)) 
shall be served personally, or by registered or certified mail or statutory overnight delivery, as 
requested by the Petitioner(s) pursuant to O.C.G.A. § 53-11-3, at least ten (10) days before the 
Will (and Codicil(s)) can be probated on the following heirs who reside in Georgia: [if mailed, 

must be with return receipt requested, and restricted delivery to addressee only]  

______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 

______ Notice together with a copy of the Petition and purported Will (and Codicil(s)) 
shall be served by registered or certified mail, return receipt requested, pursuant to O.C.G.A. §  
53-11-4, upon the following nonresident heirs whose current residence addresses are known:  
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 

______ Notice shall be published once a week for four (4) weeks in the legal organ of this 
County, before _________________________, 20____, in order to serve by publication the 
following heirs whose current residence addresses are unknown: 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 

 SO ORDERED this _____ day of __________________, 20___. 

 __________________________________________ 
 Judge of the Probate Court 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

NOTICE 

IN RE: The Petition to Probate Will (and Codicil(s)) in Solemn Form in the above-referenced 
estate 

[Strike any paragraph if not applicable] 

TO: _______________________________________________________________________ 
[List here all interested parties who reside in Georgia to be served personally or by registered or certified mail or 

statutory overnight delivery with restricted delivery to the addressee, if specifically requested by the Petitioner(s)] 

This is to notify you who are required to be served personally, to file objection, if there is 
any, to the Petition to Probate Will in Solemn Form, in this Court on or before the tenth (10th) day 
after the date you are personally served or sign the return receipt. 

TO:  _______________________________________________________________________ 
[List here all heirs having known addresses outside the continental U.S. to be served by registered or certified mail or 

statutory overnight delivery with restricted delivery to the addressee, if specifically requested by the Petitioner(s)] 

 This is to notify you to file objection, if there is any, to the Petition to Probate Will in 
Solemn Form, in this Court on or before the thirtieth (30th) day after ____________, 20_____ (the 
date of the mailing of this Notice to you by certified or registered mail, return receipt requested); 
provided, however, that if a return receipt for such Notice is actually received by the Court within 
such thirty (30) days, the deadline for the filing of any objection shall be ten (10) days from the 
date of receipt shown on such return receipt.  

TO: _______________________________________________________________________  
[List here all heirs having known addresses in the continental U.S. to be served by registered or certified  or statutory 

overnight delivery with restricted delivery to the addressee, if specifically requested by the Petitioner(s)] 

 This is to notify you to file objection, if there is any, to the Petition to Probate Will in 
Solemn Form, in this Court on or before the thirteenth (13th) day after _________________, 
20_____ (the date of the mailing of this Notice to you by certified or registered mail, return receipt 
requested); provided, however, that if a return receipt for such Notice is actually received by the 
Court within such thirteen (13) days, the deadline for the filing of any objection shall be ten (10) 
days from the date of receipt shown on such return receipt.  

GPCSF 5 [11] Eff. July 2017 

 BE NOTIFIED FURTHER: All objections to the Petition must be in writing, setting forth 
the grounds of any such objections.  All objections should be sworn to before a notary public or 
before a Probate Court Clerk, and filing fees must be tendered with your objections, unless you 
qualify to file as an indigent party.  Contact Probate Court personnel for the required amount of 
filing fees.  If any objections are filed, a hearing will be (held on ___________________, 20_____) 
(scheduled at a later date).  If no objections are filed, the Petition may be granted without a hearing. 
 _______________________________________ 
 Judge of the Probate Court 
 By:  ___________________________________ 
        Clerk of the Probate Court 
 _______________________________________ 
 _______________________________________ 
 Address 
 _______________________________________ 
 Telephone Number 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

NOTICE 

IN RE: The Petition to Probate Will (and Codicil(s)) in Solemn Form in the above-referenced 
estate 

[Strike any paragraph if not applicable] 

TO: _______________________________________________________________________ 
[List here all interested parties who reside in Georgia to be served personally or by registered or certified mail or 

statutory overnight delivery with restricted delivery to the addressee, if specifically requested by the Petitioner(s)] 

This is to notify you who are required to be served personally, to file objection, if there is 
any, to the Petition to Probate Will in Solemn Form, in this Court on or before the tenth (10th) day 
after the date you are personally served or sign the return receipt. 

TO:  _______________________________________________________________________ 
[List here all heirs having known addresses outside the continental U.S. to be served by registered or certified mail or 

statutory overnight delivery with restricted delivery to the addressee, if specifically requested by the Petitioner(s)] 

 This is to notify you to file objection, if there is any, to the Petition to Probate Will in 
Solemn Form, in this Court on or before the thirtieth (30th) day after ____________, 20_____ (the 
date of the mailing of this Notice to you by certified or registered mail, return receipt requested); 
provided, however, that if a return receipt for such Notice is actually received by the Court within 
such thirty (30) days, the deadline for the filing of any objection shall be ten (10) days from the 
date of receipt shown on such return receipt.  

TO: _______________________________________________________________________  
[List here all heirs having known addresses in the continental U.S. to be served by registered or certified  or statutory 

overnight delivery with restricted delivery to the addressee, if specifically requested by the Petitioner(s)] 

 This is to notify you to file objection, if there is any, to the Petition to Probate Will in 
Solemn Form, in this Court on or before the thirteenth (13th) day after _________________, 
20_____ (the date of the mailing of this Notice to you by certified or registered mail, return receipt 
requested); provided, however, that if a return receipt for such Notice is actually received by the 
Court within such thirteen (13) days, the deadline for the filing of any objection shall be ten (10) 
days from the date of receipt shown on such return receipt.  

GPCSF 5 [11] Eff. July 2017 

 BE NOTIFIED FURTHER: All objections to the Petition must be in writing, setting forth 
the grounds of any such objections.  All objections should be sworn to before a notary public or 
before a Probate Court Clerk, and filing fees must be tendered with your objections, unless you 
qualify to file as an indigent party.  Contact Probate Court personnel for the required amount of 
filing fees.  If any objections are filed, a hearing will be (held on ___________________, 20_____) 
(scheduled at a later date).  If no objections are filed, the Petition may be granted without a hearing. 
 _______________________________________ 
 Judge of the Probate Court 
 By:  ___________________________________ 
        Clerk of the Probate Court 
 _______________________________________ 
 _______________________________________ 
 Address 
 _______________________________________ 
 Telephone Number 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

NOTICE 

IN RE: The Petition to Probate Will (and Codicil(s)) in Solemn Form in the above-
referenced estate having been duly filed, 

 

 [For use if an heir is required to be served by publication] 

TO: ________________________________________________________________________ 
 [List here all heirs having unknown addresses to be served by publication] 

 This is to notify you to file objection, if there is any, to the Petition to Probate Will in 
Solemn Form, in this Court on or before ____________________________________, 20_____.  

 BE NOTIFIED FURTHER: All objections to the Petition must be in writing, setting forth 
the grounds of any such objections.  All objections should be sworn to before a notary public or 
before a Probate Court Clerk, and filing fees must be tendered with your objections, unless you 
qualify to file as an indigent party.  Contact Probate Court personnel for the required amount of 
filing fees.  If any objections are filed, a hearing will be (held on _____________________, 
20_____) (scheduled at a later date).  If no objections are filed, the Petition may be granted without 
a hearing. 
 _______________________________________ 
 Judge of the Probate Court 
 By:  ___________________________________ 
        Clerk of the Probate Court 
 _______________________________________ 
 _______________________________________ 
 Address 
 _______________________________________ 
 Telephone Number 
  

GPCSF 5 [13] Eff. July 2017 

IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
)

___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

CERTIFICATE OF SERVICE 

I certify that I have  this date mailed, (unless otherwise noted), in an envelope with 
the proper postage affixed thereto for first-class mail delivery copies of the  

____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
to the following parties at the addresses below: 

This _______ day of ________________, 20____. 

_____________________________________ 
Clerk of the Probate Court 
_____________________________________ 
_____________________________________ 
Address 
_____________________________________ 
Telephone Number 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

NOTICE 

IN RE: The Petition to Probate Will (and Codicil(s)) in Solemn Form in the above-
referenced estate having been duly filed, 

 

 [For use if an heir is required to be served by publication] 

TO: ________________________________________________________________________ 
 [List here all heirs having unknown addresses to be served by publication] 

 This is to notify you to file objection, if there is any, to the Petition to Probate Will in 
Solemn Form, in this Court on or before ____________________________________, 20_____.  

 BE NOTIFIED FURTHER: All objections to the Petition must be in writing, setting forth 
the grounds of any such objections.  All objections should be sworn to before a notary public or 
before a Probate Court Clerk, and filing fees must be tendered with your objections, unless you 
qualify to file as an indigent party.  Contact Probate Court personnel for the required amount of 
filing fees.  If any objections are filed, a hearing will be (held on _____________________, 
20_____) (scheduled at a later date).  If no objections are filed, the Petition may be granted without 
a hearing. 
 _______________________________________ 
 Judge of the Probate Court 
 By:  ___________________________________ 
        Clerk of the Probate Court 
 _______________________________________ 
 _______________________________________ 
 Address 
 _______________________________________ 
 Telephone Number 
  

GPCSF 5 [13] Eff. July 2017 

IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
)

___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

CERTIFICATE OF SERVICE 

I certify that I have  this date mailed, (unless otherwise noted), in an envelope with 
the proper postage affixed thereto for first-class mail delivery copies of the  

____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
to the following parties at the addresses below: 

This _______ day of ________________, 20____. 

_____________________________________ 
Clerk of the Probate Court 
_____________________________________ 
_____________________________________ 
Address 
_____________________________________ 
Telephone Number 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

ORDER ADMITTING WILL (AND CODICIL(S)) TO PROBATE IN SOLEMN FORM 

 An alleged Last Will and Testament dated _____________________________________ 
(and Codicil(s) dated ________________________________________) was/were propounded.  

_____________________________________________________________ was/were nominated 
Personal Representative(s) by the Testator. The Court finds that the Decedent died domiciled 
within, or domiciled outside the State of Georgia but owning property within, the above County. 
The Court further finds that all of the heirs at law were served or acknowledged service. The Court 
further finds that no objection has been filed, and all requirements of law have been fulfilled. The 
Court further finds that the propounded Will (is self-proving) (has been proved by one or more 
witnesses).  

ACCORDINGLY, IT IS ORDERED that the Will dated __________________________ 
(and the Codicil(s) dated ______________________________________) is/are established as the 
Last Will and Testament of the Decedent (“the Decedent’s Will”); that the Will be admitted to 
record as proven in Solemn Form; and, that the nominated Executor(s) named above has/have 
leave to qualify as Personal Representative(s) by taking the required oath, after which Letters 
Testamentary shall issue. The Clerk shall serve the Personal Representative(s) with copies of this 
Order and the Letters upon qualification. 

 IT IS FURTHER ORDERED that the Personal Representative(s) shall disburse all property 
according to the terms of the Decedent’s Will and shall maintain all records of income and 
disbursements until discharged by Order of this Court. 

 

IT IS FURTHER ORDERED that: [initial all that apply] 
 

______ (a) An inventory shall be filed.  
______ (b) Annual returns shall be filed. 
______ (c) Letters of Testamentary Conservatorship shall issue to 

_______________________________________________________. 

______ (d) Letters of Testamentary Guardianship shall issue to 
_______________________________________________________. 

 
SO ORDERED this _______ day of ________________, 20____. 

 _______________________________ 
 Judge of the Probate Court 
 

GPCSF 5 [15] Eff. July 2017 

IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

LETTERS TESTAMENTARY 
[Relieved of Filing Returns] 

 At a regular term of Probate Court, the Last Will and Testament dated ________________ 

(and Codicil(s) dated ____________________________) of the above-named Decedent, who was 

domiciled in this County at the time of his or her death or was domiciled in another state but owned 

property in this County at the time of his or her death, was legally proven in Solemn Form to be 

the Decedent’s Will and was admitted to record by order, and it was further ordered that 

____________________________________________, named as Executor(s) in said Will, be 

allowed to qualify, and that upon so doing, Letters Testamentary be issued to such Executor(s). 

 THEREFORE, the Executor(s), having taken the oath of office and complied with all 

necessary prerequisites of the law, is/are legally authorized to discharge all the duties and exercise 

all powers of Executor(s) under the Will of said Decedent, according to the Decedent’s Will and 

the law. 

 Given under my hand and official seal, the ______ day of _________________, 20____. 

 ___________________________________________ 
 Judge of the Probate Court 
NOTE: The following must be signed if the 

 Judge does not sign the original of 

 this document: 

Issued by: [Seal] 

_____________________________________ 
Clerk of the Probate Court 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

ORDER ADMITTING WILL (AND CODICIL(S)) TO PROBATE IN SOLEMN FORM 

 An alleged Last Will and Testament dated _____________________________________ 
(and Codicil(s) dated ________________________________________) was/were propounded.  

_____________________________________________________________ was/were nominated 
Personal Representative(s) by the Testator. The Court finds that the Decedent died domiciled 
within, or domiciled outside the State of Georgia but owning property within, the above County. 
The Court further finds that all of the heirs at law were served or acknowledged service. The Court 
further finds that no objection has been filed, and all requirements of law have been fulfilled. The 
Court further finds that the propounded Will (is self-proving) (has been proved by one or more 
witnesses).  

ACCORDINGLY, IT IS ORDERED that the Will dated __________________________ 
(and the Codicil(s) dated ______________________________________) is/are established as the 
Last Will and Testament of the Decedent (“the Decedent’s Will”); that the Will be admitted to 
record as proven in Solemn Form; and, that the nominated Executor(s) named above has/have 
leave to qualify as Personal Representative(s) by taking the required oath, after which Letters 
Testamentary shall issue. The Clerk shall serve the Personal Representative(s) with copies of this 
Order and the Letters upon qualification. 

 IT IS FURTHER ORDERED that the Personal Representative(s) shall disburse all property 
according to the terms of the Decedent’s Will and shall maintain all records of income and 
disbursements until discharged by Order of this Court. 

 

IT IS FURTHER ORDERED that: [initial all that apply] 
 

______ (a) An inventory shall be filed.  
______ (b) Annual returns shall be filed. 
______ (c) Letters of Testamentary Conservatorship shall issue to 

_______________________________________________________. 

______ (d) Letters of Testamentary Guardianship shall issue to 
_______________________________________________________. 

 
SO ORDERED this _______ day of ________________, 20____. 

 _______________________________ 
 Judge of the Probate Court 
 

GPCSF 5 [15] Eff. July 2017 

IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

LETTERS TESTAMENTARY 
[Relieved of Filing Returns] 

 At a regular term of Probate Court, the Last Will and Testament dated ________________ 

(and Codicil(s) dated ____________________________) of the above-named Decedent, who was 

domiciled in this County at the time of his or her death or was domiciled in another state but owned 

property in this County at the time of his or her death, was legally proven in Solemn Form to be 

the Decedent’s Will and was admitted to record by order, and it was further ordered that 

____________________________________________, named as Executor(s) in said Will, be 

allowed to qualify, and that upon so doing, Letters Testamentary be issued to such Executor(s). 

 THEREFORE, the Executor(s), having taken the oath of office and complied with all 

necessary prerequisites of the law, is/are legally authorized to discharge all the duties and exercise 

all powers of Executor(s) under the Will of said Decedent, according to the Decedent’s Will and 

the law. 

 Given under my hand and official seal, the ______ day of _________________, 20____. 

 ___________________________________________ 
 Judge of the Probate Court 
NOTE: The following must be signed if the 

 Judge does not sign the original of 

 this document: 

Issued by: [Seal] 

_____________________________________ 
Clerk of the Probate Court 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

LETTERS TESTAMENTARY 
[Not Relieved of Filing Returns] 

 At a regular term of Probate Court, the Last Will and Testament dated 

____________________________ (and Codicil(s) dated __________________________) of the 

above-named Decedent, who was domiciled in this County at the time of his or her death or was 

domiciled in another state but owned property in this County at the time of his or her death, was 

legally proven in Solemn Form to be the Decedent’s Will and was admitted to record by order, 

and it was further ordered that ____________________________________________, named as 

Executor(s) in said Will, be allowed to qualify, and that upon so doing, Letters Testamentary be 

issued to such Executor(s). 

 THEREFORE, the Executor(s), having taken the oath of office and complied with all 

necessary prerequisites of the law, is/are legally authorized to discharge all the duties and exercise 

all powers of Executor(s) under the Will of said Decedent, according to the Decedent’s Will and 

the law and is/are hereby required to render a true and correct inventory of all property, both real 

and personal, and any and all debts of the estate, and make a return of them to this Court, and 

further, to file a proper annual return or final return with this Court each year within sixty (60) 

days of the anniversary date of appointment until the Executorship is fully discharged. 

 Given under my hand and official seal, the ______ day of _________________, 20____. 

 __________________________________________ 
 Judge of the Probate Court 
NOTE: The following must be signed if the 

 Judge does not sign the original of 

 this document: 

Issued by: [Seal] 

_____________________________________ 
Clerk of the Probate Court 

GPCSF 5 [17] Eff. July 2017 

IN THE PROBATE COURT OF _______________________ COUNTY 
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

LETTERS OF TESTAMENTARY CONSERVATORSHIP OF MINOR 
[To be completed only in the event a Testamentary Conservator is named in the Will] 

TO: ________________________________________________, Testamentary Conservator(s) 

RE: ________________________________________________, Minor 

 ________________________________________________, Date of Birth 

 Pursuant to the Last Will and Testament (and Codicil(s)), of the above-named Decedent, 
you have been appointed Testamentary Conservator(s) of the Minor’s property. You have assented 
to this appointment by taking your oath.  In general, your duties as Testamentary Conservator(s) 
are to protect and maintain the property of the Minor and utilize the Minor’s property solely for 
the benefit of the Minor.  Consult your attorney if you have any questions.   

 These Letters of Testamentary Conservatorship empower the above Testamentary 
Conservator(s) to hold, for the Minor, only property which passed through the estate of the 
above-named Decedent. 

 Given under my hand and official seal, the ______ day of _________________, 20____. 

 __________________________________________ 
 Judge of the Probate Court 
NOTE: The following must be signed if the 

 Judge does not sign the original of 

 this document: 

Issued by: [Seal] 

_____________________________________ 
Clerk of the Probate Court 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

LETTERS TESTAMENTARY 
[Not Relieved of Filing Returns] 

 At a regular term of Probate Court, the Last Will and Testament dated 

____________________________ (and Codicil(s) dated __________________________) of the 

above-named Decedent, who was domiciled in this County at the time of his or her death or was 

domiciled in another state but owned property in this County at the time of his or her death, was 

legally proven in Solemn Form to be the Decedent’s Will and was admitted to record by order, 

and it was further ordered that ____________________________________________, named as 

Executor(s) in said Will, be allowed to qualify, and that upon so doing, Letters Testamentary be 

issued to such Executor(s). 

 THEREFORE, the Executor(s), having taken the oath of office and complied with all 

necessary prerequisites of the law, is/are legally authorized to discharge all the duties and exercise 

all powers of Executor(s) under the Will of said Decedent, according to the Decedent’s Will and 

the law and is/are hereby required to render a true and correct inventory of all property, both real 

and personal, and any and all debts of the estate, and make a return of them to this Court, and 

further, to file a proper annual return or final return with this Court each year within sixty (60) 

days of the anniversary date of appointment until the Executorship is fully discharged. 

 Given under my hand and official seal, the ______ day of _________________, 20____. 

 __________________________________________ 
 Judge of the Probate Court 
NOTE: The following must be signed if the 

 Judge does not sign the original of 

 this document: 

Issued by: [Seal] 

_____________________________________ 
Clerk of the Probate Court 

GPCSF 5 [17] Eff. July 2017 

IN THE PROBATE COURT OF _______________________ COUNTY 
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
 ) 
___________________________________,  ) ESTATE NO.  ____________ 
DECEASED ) 

LETTERS OF TESTAMENTARY CONSERVATORSHIP OF MINOR 
[To be completed only in the event a Testamentary Conservator is named in the Will] 

TO: ________________________________________________, Testamentary Conservator(s) 

RE: ________________________________________________, Minor 

 ________________________________________________, Date of Birth 

 Pursuant to the Last Will and Testament (and Codicil(s)), of the above-named Decedent, 
you have been appointed Testamentary Conservator(s) of the Minor’s property. You have assented 
to this appointment by taking your oath.  In general, your duties as Testamentary Conservator(s) 
are to protect and maintain the property of the Minor and utilize the Minor’s property solely for 
the benefit of the Minor.  Consult your attorney if you have any questions.   

 These Letters of Testamentary Conservatorship empower the above Testamentary 
Conservator(s) to hold, for the Minor, only property which passed through the estate of the 
above-named Decedent. 

 Given under my hand and official seal, the ______ day of _________________, 20____. 

 __________________________________________ 
 Judge of the Probate Court 
NOTE: The following must be signed if the 

 Judge does not sign the original of 

 this document: 

Issued by: [Seal] 

_____________________________________ 
Clerk of the Probate Court 
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
)

___________________________________, ) ESTATE NO.  ____________ 
DECEASED ) 

INTERROGATORIES TO WITNESS TO WILL 

Re:  Petition of _________________________________________________, to probate in (Common) 
(Solemn) Form the purported Last Will and Testament dated __________________________, of 
_____________________________________________________________________, deceased. 

To:  ______________________________________________________________________________ 
Name Address

The following interrogatories are submitted to you under the provisions of O.C.G.A. § 53-5-23 as 
amended, in connection with the Petition referred to above. 

[Initial A or B below] 
_____ A. The Original of said purported Will is exhibited to me herewith. 
_____ B. Attached hereto as Exhibit “____” is a true photographic copy of said purported 

Will. [NOTE: Said Attachment must be filed with the Court.] 
You are hereby requested to answer the following questions in the space provided with respect to said 
purported Will: 

1. Did you sign the purported Will as a witness� 1. Answer: __________
2. Did you witness this Document at the request of the Decedent� 2. Answer: __________
3. Did you witness this Document in the presence of the Decedent� 3. Answer: __________
4. At the time you witnessed the Document being signed, were you  4. Answer: __________

at least 14 years of age�
5. Did the above-named Decedent sign the Document� 5. Answer: __________
6. Did the Decedent acknowledge that the purported Will was 6. Answer: __________

his/her Last Will and Testament at the time of signing�
7. Did the Decedent know that he/she was executing his/her 7. Answer: __________

Last Will and Testament when he/she executed this Document�
8. Did the Decedent execute this Document willingly, as a free 8. Answer: __________

act and deed�
9. Did the Decedent appear to be of sound and disposing mind 9. Answer: __________

and memory at the time of execution of the Document�
10. Was the Decedent at least 14 years of age at the time he/she 10. Answer: _________

signed the Document�
Before me, the undersigned Notary Public or Clerk of the Probate 
Court, appeared________________________________________, ____________________________________________ 
who, under oath, stated that the answers (s)he has given to the Signature of Witness to Will 
foregoing interrogatories are true and correct. 

Mailing Address: ______________________________ 
This _____ day of _____________________________, 20 _____. ____________________________________________ 
_____________________________________________________ Telephone Number: ____________________________ 
Notary Public/Clerk of Probate Court 
My commission expires _______________________________________ 
[NOTES: (1) General instructions applicable to all Georgia Probate Court Standard Forms are available in each Probate Court 
or at www.gaprobate.gov, labeled GPCSF 1.  (2) If the Interrogatories are submitted to a witness to a purported Codicil(s), 
appropriate changes must be made in this form.] 

GPCSF 33   [i] Eff. July 2017 

PETITION FOR DISCHARGE OF PERSONAL REPRESENTATIVE 

INSTRUCTIONS 

I. Specific Instructions

1. This form is to be used for a Petition for Discharge of a Personal Representative
pursuant to O.C.G.A. § 53-7-50 or Discharge of a Temporary Administrator pursuant
to O.C.G.A. § 53-7-52.  A  Personal  Representative  may,  pursuant  to  O.C.G.A. §
53-7-50(e), petition the court solely for discharge from office but not from all liability.

2. If the Petition is filed by a Personal Representative, the notice to debtors and creditors
must have been published for four weeks, and three months must have elapsed from
the date of the last publication.  O.C.G.A. §§ 53-7-41, 53-11-4.

3. Signatures of heirs who acknowledge service must be sworn to before a notary public
or the Clerk of any Probate Court of this State.  It is not necessary that all
acknowledgments appear on the same page.  An attorney at law may acknowledge
service on behalf of an heir; however, the attorney must certify that he or she currently
represents that heir with regard to the pending matter and, in order to comply with
O.C.G.A. § 53-11-6, the attorney's signature must be sworn to as provided above.  With
regard to a power of attorney, the attorney-in-fact may acknowledge service on behalf
of the grantor of the power, provided that the power of attorney grants such authority,
the signature of the attorney-in-fact is attested, a copy of the power of attorney is
attached, and the attorney-in-fact certifies that the copy is a true copy and is still in
effect.

4. O.C.G.A. § 53-11-2 provides that a party to a probate proceeding who is not sui juris
must be represented by a guardian provided that the Court may appoint a guardian ad
litem or determine that the natural guardian, guardian, conservator, or testamentary
guardian has no conflict and may serve.  Should a guardian ad litem be necessary
because a party is not sui juris, use Supplement 1.

5. Use Supplement 2 if the Court determines it is appropriate to appoint a special process
server.

6. Use Supplement 3 when an additional certificate of service is necessary.
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IN THE PROBATE COURT OF _______________________ COUNTY  
STATE OF GEORGIA 

IN RE:  ESTATE OF ) 
)

___________________________________, ) ESTATE NO.  ____________ 
DECEASED ) 

INTERROGATORIES TO WITNESS TO WILL 

Re:  Petition of _________________________________________________, to probate in (Common) 
(Solemn) Form the purported Last Will and Testament dated __________________________, of 
_____________________________________________________________________, deceased. 

To:  ______________________________________________________________________________ 
Name Address

The following interrogatories are submitted to you under the provisions of O.C.G.A. § 53-5-23 as 
amended, in connection with the Petition referred to above. 

[Initial A or B below] 
_____ A. The Original of said purported Will is exhibited to me herewith. 
_____ B. Attached hereto as Exhibit “____” is a true photographic copy of said purported 

Will. [NOTE: Said Attachment must be filed with the Court.] 
You are hereby requested to answer the following questions in the space provided with respect to said 
purported Will: 

1. Did you sign the purported Will as a witness� 1. Answer: __________
2. Did you witness this Document at the request of the Decedent� 2. Answer: __________
3. Did you witness this Document in the presence of the Decedent� 3. Answer: __________
4. At the time you witnessed the Document being signed, were you  4. Answer: __________

at least 14 years of age�
5. Did the above-named Decedent sign the Document� 5. Answer: __________
6. Did the Decedent acknowledge that the purported Will was 6. Answer: __________

his/her Last Will and Testament at the time of signing�
7. Did the Decedent know that he/she was executing his/her 7. Answer: __________

Last Will and Testament when he/she executed this Document�
8. Did the Decedent execute this Document willingly, as a free 8. Answer: __________

act and deed�
9. Did the Decedent appear to be of sound and disposing mind 9. Answer: __________

and memory at the time of execution of the Document�
10. Was the Decedent at least 14 years of age at the time he/she 10. Answer: _________

signed the Document�
Before me, the undersigned Notary Public or Clerk of the Probate 
Court, appeared________________________________________, ____________________________________________ 
who, under oath, stated that the answers (s)he has given to the Signature of Witness to Will 
foregoing interrogatories are true and correct. 

Mailing Address: ______________________________ 
This _____ day of _____________________________, 20 _____. ____________________________________________ 
_____________________________________________________ Telephone Number: ____________________________ 
Notary Public/Clerk of Probate Court 
My commission expires _______________________________________ 
[NOTES: (1) General instructions applicable to all Georgia Probate Court Standard Forms are available in each Probate Court 
or at www.gaprobate.gov, labeled GPCSF 1.  (2) If the Interrogatories are submitted to a witness to a purported Codicil(s), 
appropriate changes must be made in this form.] 

GPCSF 33   [i] Eff. July 2017 

PETITION FOR DISCHARGE OF PERSONAL REPRESENTATIVE 

INSTRUCTIONS 

I. Specific Instructions

1. This form is to be used for a Petition for Discharge of a Personal Representative
pursuant to O.C.G.A. § 53-7-50 or Discharge of a Temporary Administrator pursuant
to O.C.G.A. § 53-7-52.  A  Personal  Representative  may,  pursuant  to  O.C.G.A. §
53-7-50(e), petition the court solely for discharge from office but not from all liability.

2. If the Petition is filed by a Personal Representative, the notice to debtors and creditors
must have been published for four weeks, and three months must have elapsed from
the date of the last publication.  O.C.G.A. §§ 53-7-41, 53-11-4.

3. Signatures of heirs who acknowledge service must be sworn to before a notary public
or the Clerk of any Probate Court of this State.  It is not necessary that all
acknowledgments appear on the same page.  An attorney at law may acknowledge
service on behalf of an heir; however, the attorney must certify that he or she currently
represents that heir with regard to the pending matter and, in order to comply with
O.C.G.A. § 53-11-6, the attorney's signature must be sworn to as provided above.  With
regard to a power of attorney, the attorney-in-fact may acknowledge service on behalf
of the grantor of the power, provided that the power of attorney grants such authority,
the signature of the attorney-in-fact is attested, a copy of the power of attorney is
attached, and the attorney-in-fact certifies that the copy is a true copy and is still in
effect.

4. O.C.G.A. § 53-11-2 provides that a party to a probate proceeding who is not sui juris
must be represented by a guardian provided that the Court may appoint a guardian ad
litem or determine that the natural guardian, guardian, conservator, or testamentary
guardian has no conflict and may serve.  Should a guardian ad litem be necessary
because a party is not sui juris, use Supplement 1.

5. Use Supplement 2 if the Court determines it is appropriate to appoint a special process
server.

6. Use Supplement 3 when an additional certificate of service is necessary.
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7. In the event the Decedent died intestate, Paragraph 3 requires that a definitive statement
be made to show to the court that the persons named in Paragraph 2 constitute all of
the heirs of the Decedent and that there are no heirs of the same or closer degree
according to O.C.G.A. § 53-2-1. Provide the date of death for any deceased heirs.
[NOTE: If you are uncertain how to determine the heirs of a Decedent, please refer to
the “Heirs Determination Sheet” available from the probate court or at
www.gaprobate.gov.] Examples of such statement would be: (a) “Decedent was or was
not married at the time of his death and had no children born, adopted, living or
deceased, other than listed herein”; (b) “Decedent had no other siblings half or whole
other than those listed herein”; (c) “the Decedent’s brother who died previously had no
other children born, adopted, living or deceased, other than listed herein.”

8. According to Probate Court Rule 5.6 (A), unless the Court specifically assumes the
responsibility, it is the responsibility of the moving party to prepare the proper citation
and deliver it properly so it can be served according to law. All pages after the Notice
regarding Uniform Probate Court Rule 5.6 (A) are to be completed by the moving party,
unless otherwise directed by the Court.

II. General Instructions

General instructions applicable to all Georgia Probate Court Standard Forms are 
available in each Probate Court or at www.gaprobate.gov, labeled GPCSF 1.   

 
 

GPCSF 33   [1] Eff. July 2017 

IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

 
IN RE: ESTATE OF )  
 ) 
____________________________________, ) ESTATE NO. __________________ 
DECEASED ) 
 

PETITION FOR DISCHARGE OF PERSONAL REPRESENTATIVE 

The Petition of _________________________________________________________, as 

(Executor(s)) (Administrator(s)) (Temporary Administrator(s)) of the above-referenced estate, 

shows: 

1. 

Petitioner(s) [initial one]: 

 ______ (a) has/have fully administered the estate of the Decedent. 

 ______ (b) was/were allowed to resign without fully administering said estate. 

 ______ (c) has/have completely discharged all duties as temporary administrator(s). 

2. 

Listed below are all of the heirs of an intestate Decedent or beneficiaries of a testate 
Decedent, or persons who succeeded to the interest of any heir or beneficiary who died after the 
Decedent died: 

Name Age (or over 18) Address Relationship 
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________ 
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7. In the event the Decedent died intestate, Paragraph 3 requires that a definitive statement
be made to show to the court that the persons named in Paragraph 2 constitute all of
the heirs of the Decedent and that there are no heirs of the same or closer degree
according to O.C.G.A. § 53-2-1. Provide the date of death for any deceased heirs.
[NOTE: If you are uncertain how to determine the heirs of a Decedent, please refer to
the “Heirs Determination Sheet” available from the probate court or at
www.gaprobate.gov.] Examples of such statement would be: (a) “Decedent was or was
not married at the time of his death and had no children born, adopted, living or
deceased, other than listed herein”; (b) “Decedent had no other siblings half or whole
other than those listed herein”; (c) “the Decedent’s brother who died previously had no
other children born, adopted, living or deceased, other than listed herein.”

8. According to Probate Court Rule 5.6 (A), unless the Court specifically assumes the
responsibility, it is the responsibility of the moving party to prepare the proper citation
and deliver it properly so it can be served according to law. All pages after the Notice
regarding Uniform Probate Court Rule 5.6 (A) are to be completed by the moving party,
unless otherwise directed by the Court.

II. General Instructions

General instructions applicable to all Georgia Probate Court Standard Forms are 
available in each Probate Court or at www.gaprobate.gov, labeled GPCSF 1.   
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IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

 
IN RE: ESTATE OF )  
 ) 
____________________________________, ) ESTATE NO. __________________ 
DECEASED ) 
 

PETITION FOR DISCHARGE OF PERSONAL REPRESENTATIVE 

The Petition of _________________________________________________________, as 

(Executor(s)) (Administrator(s)) (Temporary Administrator(s)) of the above-referenced estate, 

shows: 

1. 

Petitioner(s) [initial one]: 

 ______ (a) has/have fully administered the estate of the Decedent. 

 ______ (b) was/were allowed to resign without fully administering said estate. 

 ______ (c) has/have completely discharged all duties as temporary administrator(s). 

2. 

Listed below are all of the heirs of an intestate Decedent or beneficiaries of a testate 
Decedent, or persons who succeeded to the interest of any heir or beneficiary who died after the 
Decedent died: 

Name Age (or over 18) Address Relationship 
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________
_____________________________________________________________________________________ 
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[NOTE: If discharge is sought solely from office and not from office and all liability, STRIKE 
Paragraphs 3 and 4 below.] 

3. 

Required: [In the event the Decedent died intestate (without a will), make a definitive 
statement with sufficient factual information to enable the court to conclude that all of the heirs of 
the Decedent are included and that there are no heirs of similar or closer degree according to 
O.C.G.A. § 53-2-1. Provide the names of any deceased heirs and include the date of death for 
each. (See instructions for further clarification.) Also, state here all pertinent facts that may govern 
the method of giving notice to any party and that may determine whether or not a guardian ad 
litem should be appointed for any party.  If any heirs listed above are cousins, grandchildren, 
nephews or nieces of the Decedent, please indicate the deceased ancestor through whom they are 
related to the Decedent.]

 _______________________________________________________________________________ 
________________________ 
______________________________________________________________________________________

4. 

Of those named in Paragraph 2 above, it is not necessary to notify the following heirs or 
beneficiaries  (a) who have relieved the Personal Representative of all liability and as to each of 
whom a copy of the writing(s) granting such relief is/are attached hereto or (b) with respect to 
whom the Personal Representative has been relieved of all further liability in (a settlement of 
accounts)(an intermediate report)(other binding proceeding) pursuant to an order of this Court 
dated _____________________ and hereby incorporated herein: 

_____________________________ 
_____________________________________________________________________________________ 
________________________________________________________________________________ 

5. 

The following heirs or beneficiaries are represented or should be represented by a 
guardian [state names of heir/beneficiary and guardian, if one has already been appointed, and reason 
guardian needed/appointed]: 
_____________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 

6. 
All claims against the estate have been paid (except for the following that have not been 
paid for the reasons set forth below) [provide names and addresses for service]: 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
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7. 
 [initial one]: 

 ____ All necessary (inventories) (and) (returns) have been filed. 

 ____ Petitioner was relieved of filing (inventories) (and) (returns). 

8. 

Additional Data:  [Where full particulars are lacking, state here the reasons for any such 

omission.]  

_____________________________________________________________________________________

_____________________________________________________________________________________ 

WHEREFORE, Petitioner(s) pray(s): 

 [initial one] 

 ______ (a) to be discharged solely from office and, therefore, pray(s) that notice issue 
and be published one time in the official county newspaper with copies thereof being mailed by 
first-class mail to the creditors named in Paragraph 5 above and that an order issue discharging the 
Petitioner(s) from office. 
 
OR 

 ______ (b) to be discharged from office and all liability and, therefore, pray(s) that notice 
issue and be served and published as required by law and that an order issue releasing and 
discharging the Petitioner(s) from office and from all liability. 
_________________________________ 
Signature of Petitioner  

_________________________________ 
Printed Name 

_________________________________ 
Mailing Address 
_________________________________ 

_________________________________ 
Telephone Number 

Signature of Attorney ______________________________________________________ 
Printed Name of Attorney ______________________________________________________ 
Address ______________________________________________________ 
 ______________________________________________________ 
Telephone Number  __________________  State Bar #________________________ 
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[NOTE: If discharge is sought solely from office and not from office and all liability, STRIKE 
Paragraphs 3 and 4 below.] 

3. 

Required: [In the event the Decedent died intestate (without a will), make a definitive 
statement with sufficient factual information to enable the court to conclude that all of the heirs of 
the Decedent are included and that there are no heirs of similar or closer degree according to 
O.C.G.A. § 53-2-1. Provide the names of any deceased heirs and include the date of death for 
each. (See instructions for further clarification.) Also, state here all pertinent facts that may govern 
the method of giving notice to any party and that may determine whether or not a guardian ad 
litem should be appointed for any party.  If any heirs listed above are cousins, grandchildren, 
nephews or nieces of the Decedent, please indicate the deceased ancestor through whom they are 
related to the Decedent.]

 _______________________________________________________________________________ 
________________________ 
______________________________________________________________________________________

4. 

Of those named in Paragraph 2 above, it is not necessary to notify the following heirs or 
beneficiaries  (a) who have relieved the Personal Representative of all liability and as to each of 
whom a copy of the writing(s) granting such relief is/are attached hereto or (b) with respect to 
whom the Personal Representative has been relieved of all further liability in (a settlement of 
accounts)(an intermediate report)(other binding proceeding) pursuant to an order of this Court 
dated _____________________ and hereby incorporated herein: 

_____________________________ 
_____________________________________________________________________________________ 
________________________________________________________________________________ 

5. 

The following heirs or beneficiaries are represented or should be represented by a 
guardian [state names of heir/beneficiary and guardian, if one has already been appointed, and reason 
guardian needed/appointed]: 
_____________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 

6. 
All claims against the estate have been paid (except for the following that have not been 
paid for the reasons set forth below) [provide names and addresses for service]: 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
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7. 
 [initial one]: 

 ____ All necessary (inventories) (and) (returns) have been filed. 

 ____ Petitioner was relieved of filing (inventories) (and) (returns). 

8. 

Additional Data:  [Where full particulars are lacking, state here the reasons for any such 

omission.]  

_____________________________________________________________________________________

_____________________________________________________________________________________ 

WHEREFORE, Petitioner(s) pray(s): 

 [initial one] 

 ______ (a) to be discharged solely from office and, therefore, pray(s) that notice issue 
and be published one time in the official county newspaper with copies thereof being mailed by 
first-class mail to the creditors named in Paragraph 5 above and that an order issue discharging the 
Petitioner(s) from office. 
 
OR 

 ______ (b) to be discharged from office and all liability and, therefore, pray(s) that notice 
issue and be served and published as required by law and that an order issue releasing and 
discharging the Petitioner(s) from office and from all liability. 
_________________________________ 
Signature of Petitioner  

_________________________________ 
Printed Name 

_________________________________ 
Mailing Address 
_________________________________ 

_________________________________ 
Telephone Number 

Signature of Attorney ______________________________________________________ 
Printed Name of Attorney ______________________________________________________ 
Address ______________________________________________________ 
 ______________________________________________________ 
Telephone Number  __________________  State Bar #________________________ 



BASIC FIDUCIARY LAW 101
200 of 284  

 

GPCSF 33   [4] Eff. July 2017 

VERIFICATION 

GEORGIA, ____________________________ COUNTY 

Personally appeared before me the undersigned Petitioner(s) who after being duly sworn, 
state(s) that the facts set forth in the foregoing Petition for Discharge of Personal Representative 
(and the attached Exhibit(s)) are true and correct. 

Sworn to and subscribed before me this 
______day of________________, 20____. ____________________________________ 
 Signature of  Petitioner 

_____________________________________ ____________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Petitioner 
My Commission Expires _________________ 
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IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

 
IN RE: ESTATE OF )  
 ) 
____________________________________, ) ESTATE NO. __________________ 
DECEASED ) 

 

ACKNOWLEDGMENT OF SERVICE AND CONSENT TO PETITION 
The undersigned, being 18 years of age or older, laboring under no legal disability and 

being heirs or beneficiaries or unpaid purported creditors of the above-named Decedent, hereby 
acknowledge service of a copy of the Petition for Discharge of Personal Representative, and notice, 
waive copies of same, waive further service and notice, and hereby consent to the Petition. 

 
 

Sworn to and subscribed before me this 
_____day of_______________, 20____. ______________________________________ 
 Signature of Interested Party 
______________________________________ ______________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Interested Party 
My Commission Expires_______________ 
------------------------------------------------------------------------------------------------------------------------------ 
Sworn to and subscribed before me this 
_____day of_______________________, 20____. ______________________________________ 
 Signature of Interested Party 
______________________________________ ______________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Interested Party 
My Commission Expires ______________                                         
------------------------------------------------------------------------------------------------------------------------------ 
Sworn to and subscribed before me this 
_____day of_______________________, 20____.. ______________________________________ 
 Signature of Interested Party 
______________________________________ ______________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Interested Party 
My Commission Expires _______________                                         
------------------------------------------------------------------------------------------------------------------------------ 
Sworn to and subscribed before me this 
_____day of_______________________, 20____.. ______________________________________ 
 Signature of Interested Party 
______________________________________ ______________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Interested Party 
My Commission Expires _______________                                         
------------------------------------------------------------------------------------------------------------------------------ 
Sworn to and subscribed before me this 
_____day of_______________________, 20____.. ______________________________________ 
 Signature of Interested Party 
______________________________________ ______________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Interested Party 
My Commission Expires_______________  
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VERIFICATION 

GEORGIA, ____________________________ COUNTY 

Personally appeared before me the undersigned Petitioner(s) who after being duly sworn, 
state(s) that the facts set forth in the foregoing Petition for Discharge of Personal Representative 
(and the attached Exhibit(s)) are true and correct. 

Sworn to and subscribed before me this 
______day of________________, 20____. ____________________________________ 
 Signature of  Petitioner 

_____________________________________ ____________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Petitioner 
My Commission Expires _________________ 
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IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

 
IN RE: ESTATE OF )  
 ) 
____________________________________, ) ESTATE NO. __________________ 
DECEASED ) 

 

ACKNOWLEDGMENT OF SERVICE AND CONSENT TO PETITION 
The undersigned, being 18 years of age or older, laboring under no legal disability and 

being heirs or beneficiaries or unpaid purported creditors of the above-named Decedent, hereby 
acknowledge service of a copy of the Petition for Discharge of Personal Representative, and notice, 
waive copies of same, waive further service and notice, and hereby consent to the Petition. 

 
 

Sworn to and subscribed before me this 
_____day of_______________, 20____. ______________________________________ 
 Signature of Interested Party 
______________________________________ ______________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Interested Party 
My Commission Expires_______________ 
------------------------------------------------------------------------------------------------------------------------------ 
Sworn to and subscribed before me this 
_____day of_______________________, 20____. ______________________________________ 
 Signature of Interested Party 
______________________________________ ______________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Interested Party 
My Commission Expires ______________                                         
------------------------------------------------------------------------------------------------------------------------------ 
Sworn to and subscribed before me this 
_____day of_______________________, 20____.. ______________________________________ 
 Signature of Interested Party 
______________________________________ ______________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Interested Party 
My Commission Expires _______________                                         
------------------------------------------------------------------------------------------------------------------------------ 
Sworn to and subscribed before me this 
_____day of_______________________, 20____.. ______________________________________ 
 Signature of Interested Party 
______________________________________ ______________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Interested Party 
My Commission Expires _______________                                         
------------------------------------------------------------------------------------------------------------------------------ 
Sworn to and subscribed before me this 
_____day of_______________________, 20____.. ______________________________________ 
 Signature of Interested Party 
______________________________________ ______________________________________ 
NOTARY/CLERK OF PROBATE COURT  Printed Name of Interested Party 
My Commission Expires_______________  
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NOTICE

THE FOLLOWING PAGES ARE TO BE 
COMPLETED BY THE PETITIONER (MOVING 
PARTY) UNLESS OTHERWISE DIRECTED BY THE 
COURT. 

SEE PROBATE COURT RULE 5.6 (A). 

seeking discharge solely from office, it is ordered that Notice be published one time in the 

GPCSF 33   [7] Eff. July 2017 

IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

IN RE: ESTATE OF )
)

____________________________________, ) ESTATE NO. __________________ 
DECEASED ) 

ORDER FOR SERVICE OF NOTICE 

[Initial A. (discharge solely from office) or B. (discharge from office and all liability)] 

A. The Petition for Discharge of Personal Representative having been filed, 

newspaper in which sheriff’s advertisements are published in this County at least ten (10) days 
before __________________________, 20 ___________ and that a copy of the Petition and 
Notice be mailed by first-class mail to the creditors whose claims have not been paid as set forth 
in Paragraph 6 of the Petition. 

______ B. The Petition for Discharge of Personal Representative having been filed, 
seeking discharge from office and all liability, it is ordered that all heirs or beneficiaries or unpaid 
creditors who did not acknowledge service and consent to the Petition be served as follows: 

[Initial all that apply] 

______ Notice, together with a copy of the Petition, shall be served personally, or by 
registered or certified mail or statutory overnight delivery, as requested by the Petitioner(s) 
pursuant to O.C.G.A. § 53-11-3, at least ten (10) days before the deadline for filing objections on 
the following interested parties who reside in Georgia: __________________________________ 
______________________________________________________________________________
______________________________________________________________________________ 

Notice, together with a copy of the Petition, shall be served by registered or 
certified mail, return receipt requested, pursuant to O.C.G.A. § 53-11-4, upon the following 
nonresident interested parties whose current residence addresses are known: ________________ 
______________________________________________________________________________
______________________________________________________________________________ 

______ Notice  shall be published once a week for four (4) weeks in the  legal organ  of 
this County, before____________________, 20_______ in order to serve by publication the 
following interested parties whose current residence addresses are unknown: ________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
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NOTICE

THE FOLLOWING PAGES ARE TO BE 
COMPLETED BY THE PETITIONER (MOVING 
PARTY) UNLESS OTHERWISE DIRECTED BY THE 
COURT. 

SEE PROBATE COURT RULE 5.6 (A). 

seeking discharge solely from office, it is ordered that Notice be published one time in the 

GPCSF 33   [7] Eff. July 2017 

IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

IN RE: ESTATE OF )
)

____________________________________, ) ESTATE NO. __________________ 
DECEASED ) 

ORDER FOR SERVICE OF NOTICE 

[Initial A. (discharge solely from office) or B. (discharge from office and all liability)] 

A. The Petition for Discharge of Personal Representative having been filed, 

newspaper in which sheriff’s advertisements are published in this County at least ten (10) days 
before __________________________, 20 ___________ and that a copy of the Petition and 
Notice be mailed by first-class mail to the creditors whose claims have not been paid as set forth 
in Paragraph 6 of the Petition. 

______ B. The Petition for Discharge of Personal Representative having been filed, 
seeking discharge from office and all liability, it is ordered that all heirs or beneficiaries or unpaid 
creditors who did not acknowledge service and consent to the Petition be served as follows: 

[Initial all that apply] 

______ Notice, together with a copy of the Petition, shall be served personally, or by 
registered or certified mail or statutory overnight delivery, as requested by the Petitioner(s) 
pursuant to O.C.G.A. § 53-11-3, at least ten (10) days before the deadline for filing objections on 
the following interested parties who reside in Georgia: __________________________________ 
______________________________________________________________________________
______________________________________________________________________________ 

Notice, together with a copy of the Petition, shall be served by registered or 
certified mail, return receipt requested, pursuant to O.C.G.A. § 53-11-4, upon the following 
nonresident interested parties whose current residence addresses are known: ________________ 
______________________________________________________________________________
______________________________________________________________________________ 

______ Notice  shall be published once a week for four (4) weeks in the  legal organ  of 
this County, before____________________, 20_______ in order to serve by publication the 
following interested parties whose current residence addresses are unknown: ________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
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_______ [Applies in all cases unless notice is published for four weeks]  Notice shall be 
published one time in the legal organ of this County at least ten (10) days before 
_______________________, 20______ which is the date on or before which any objection is 
required to be filed. 

SO ORDERED this ________ day of _____________________, 20_____. 

______________________________________ 
Judge of the Probate Court 

GPCSF 33   [9] Eff. July 2017 

IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

IN RE: ESTATE OF ) 
)

____________________________________, ) ESTATE NO. __________________ 
DECEASED ) 

NOTICE 
[For Discharge Solely from Office] 

IN RE: Petition for Discharge of Personal Representative 

TO: ____________________________________________________________________________ 

____________________________________________________________________________ 
[List all creditors who did not acknowledge service whose claims have not been paid.] 

and to whom it may concern: 

This is to notify you to file objection, if there is any, to the Petition for Discharge of 
Personal Representative, in this Court on or before___________________________, 20______.  

BE NOTIFIED FURTHER: All objections to the Petition must be in writing, setting forth 
the grounds of any such objections. All objections should  be sworn  to before a notary public or 
before a Probate Court Clerk, and filing fees must be tendered with your objections, unless you 
qualify to file as an indigent party. Contact Probate Court personnel for the required amount of 

filing fees. If any objections are filed, a hearing will be (held on ___________________________) 
(scheduled at a later date).  If no objections are filed, the Petition may be granted without a hearing. 

_____________________________________ 
Judge of the Probate Court 
By: _________________________________ 

Clerk of the Probate Court 
______________________________________ 
______________________________________ 
Address 
______________________________________ 
Telephone Number 
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_______ [Applies in all cases unless notice is published for four weeks]  Notice shall be 
published one time in the legal organ of this County at least ten (10) days before 
_______________________, 20______ which is the date on or before which any objection is 
required to be filed. 

SO ORDERED this ________ day of _____________________, 20_____. 

______________________________________ 
Judge of the Probate Court 

GPCSF 33   [9] Eff. July 2017 

IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

IN RE: ESTATE OF ) 
)

____________________________________, ) ESTATE NO. __________________ 
DECEASED ) 

NOTICE 
[For Discharge Solely from Office] 

IN RE: Petition for Discharge of Personal Representative 

TO: ____________________________________________________________________________ 

____________________________________________________________________________ 
[List all creditors who did not acknowledge service whose claims have not been paid.] 

and to whom it may concern: 

This is to notify you to file objection, if there is any, to the Petition for Discharge of 
Personal Representative, in this Court on or before___________________________, 20______.  

BE NOTIFIED FURTHER: All objections to the Petition must be in writing, setting forth 
the grounds of any such objections. All objections should  be sworn  to before a notary public or 
before a Probate Court Clerk, and filing fees must be tendered with your objections, unless you 
qualify to file as an indigent party. Contact Probate Court personnel for the required amount of 

filing fees. If any objections are filed, a hearing will be (held on ___________________________) 
(scheduled at a later date).  If no objections are filed, the Petition may be granted without a hearing. 

_____________________________________ 
Judge of the Probate Court 
By: _________________________________ 

Clerk of the Probate Court 
______________________________________ 
______________________________________ 
Address 
______________________________________ 
Telephone Number 
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IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

 
IN RE: ESTATE OF  )  
  ) 
____________________________________,) ESTATE NO. __________________ 
DECEASED  ) 

 
 

NOTICE 
[For Discharge from Office and all Liability] 

IN RE: Petition for Discharge of Personal Representative 
 [Strike any Paragraph if not applicable] 

TO: _____________________________________________________________________________ 
 __________________________________________________________________________________ 

[List here all interested parties having unknown addresses to be served by publication] 
and (all and singular the heirs of said Decedent,)(the beneficiaries under the will,) and to 
whom it may concern: 

This is to notify you to file objection, if there is any, to the above-referenced Petition, in 
this Court on or before_________________, 20_____. 

TO: ________________________________________________________________________ 
 ______________________________________________________________________________ 

[List here all heirs having known addresses in the continental U.S. to be served by registered or certified  or 
statutory overnight delivery with restricted delivery to the addressee, if specifically requested by the 
Petitioner(s)] 

This is to notify you to file objection, if there is any, to the above-referenced Petition, in 
this Court on or before the thirteenth (13th) day after_____________________, 20 ______ (the 
date of the mailing of this Notice to you by certified or registered mail, return receipt requested); 
provided, however, that if a return receipt for such Notice is actually received by the Court within 
such thirteen (13) days, the deadline for the filing of any objection shall be ten (10) days from the 
date of receipt shown on such return receipt.  

TO: ________________________________________________________________________ 
 ________________________________________________________________________ 

[List here all heirs having known addresses outside the continental U.S. to be served by registered or certified 
mail or statutory overnight delivery with restricted delivery to the addressee, if specifically requested by the 
Petitioner(s)] 

This is to notify you to file objection, if there is any, to the above-referenced Petition, in 
this Court on or before the thirtieth (30th) day after ______________, 20_______ (the date of the 
mailing of this Notice to you by certified or registered mail, return receipt requested); provided, 
however, that if a return receipt for such Notice is actually received by the Court within such thirty 
(30) days, the deadline for the filing of any objection shall be ten (10) days from the date of receipt 
shown on such return receipt.  

GPCSF 33   [11] Eff. July 2017 

TO: ______________________________________________________________________________ 
______________________________________________________________________________ 
[List here all interested parties who reside in Georgia to be served personally or by registered or certified 
mail or statutory overnight delivery with restricted delivery to the addressee, if specifically requested by the 
Petitioner(s)] 

This is to notify you who are required to be served personally, to file objection, if there is 
any, to the above-referenced Petition, in this Court on or before the tenth (10th) day after the date 
you are personally served or sign the return receipt. 

BE NOTIFIED FURTHER: All objections to the Petition must be in writing, setting forth 
the grounds of any such objections.  All objections should  be sworn to before a notary public or 
before a Probate Court Clerk, and filing fees must be tendered with your objections, unless you 
qualify to file as an indigent party.  Contact Probate Court personnel for the required amount of 
filing fees. If any objections are filed, a hearing will be (held on ______________________, 20__) 
(scheduled at a later date).  If no objections are filed, the Petition may be granted without a hearing. 

_____________________________________ 
Judge of the Probate Court 
By: _________________________________ 

Clerk of the Probate Court 
_____________________________________ 
_____________________________________ 
Address 
_____________________________________ 
Telephone Number 
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IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

 
IN RE: ESTATE OF  )  
  ) 
____________________________________,) ESTATE NO. __________________ 
DECEASED  ) 

 
 

NOTICE 
[For Discharge from Office and all Liability] 

IN RE: Petition for Discharge of Personal Representative 
 [Strike any Paragraph if not applicable] 

TO: _____________________________________________________________________________ 
 __________________________________________________________________________________ 

[List here all interested parties having unknown addresses to be served by publication] 
and (all and singular the heirs of said Decedent,)(the beneficiaries under the will,) and to 
whom it may concern: 

This is to notify you to file objection, if there is any, to the above-referenced Petition, in 
this Court on or before_________________, 20_____. 

TO: ________________________________________________________________________ 
 ______________________________________________________________________________ 

[List here all heirs having known addresses in the continental U.S. to be served by registered or certified  or 
statutory overnight delivery with restricted delivery to the addressee, if specifically requested by the 
Petitioner(s)] 

This is to notify you to file objection, if there is any, to the above-referenced Petition, in 
this Court on or before the thirteenth (13th) day after_____________________, 20 ______ (the 
date of the mailing of this Notice to you by certified or registered mail, return receipt requested); 
provided, however, that if a return receipt for such Notice is actually received by the Court within 
such thirteen (13) days, the deadline for the filing of any objection shall be ten (10) days from the 
date of receipt shown on such return receipt.  

TO: ________________________________________________________________________ 
 ________________________________________________________________________ 

[List here all heirs having known addresses outside the continental U.S. to be served by registered or certified 
mail or statutory overnight delivery with restricted delivery to the addressee, if specifically requested by the 
Petitioner(s)] 

This is to notify you to file objection, if there is any, to the above-referenced Petition, in 
this Court on or before the thirtieth (30th) day after ______________, 20_______ (the date of the 
mailing of this Notice to you by certified or registered mail, return receipt requested); provided, 
however, that if a return receipt for such Notice is actually received by the Court within such thirty 
(30) days, the deadline for the filing of any objection shall be ten (10) days from the date of receipt 
shown on such return receipt.  

GPCSF 33   [11] Eff. July 2017 

TO: ______________________________________________________________________________ 
______________________________________________________________________________ 
[List here all interested parties who reside in Georgia to be served personally or by registered or certified 
mail or statutory overnight delivery with restricted delivery to the addressee, if specifically requested by the 
Petitioner(s)] 

This is to notify you who are required to be served personally, to file objection, if there is 
any, to the above-referenced Petition, in this Court on or before the tenth (10th) day after the date 
you are personally served or sign the return receipt. 

BE NOTIFIED FURTHER: All objections to the Petition must be in writing, setting forth 
the grounds of any such objections.  All objections should  be sworn to before a notary public or 
before a Probate Court Clerk, and filing fees must be tendered with your objections, unless you 
qualify to file as an indigent party.  Contact Probate Court personnel for the required amount of 
filing fees. If any objections are filed, a hearing will be (held on ______________________, 20__) 
(scheduled at a later date).  If no objections are filed, the Petition may be granted without a hearing. 

_____________________________________ 
Judge of the Probate Court 
By: _________________________________ 

Clerk of the Probate Court 
_____________________________________ 
_____________________________________ 
Address 
_____________________________________ 
Telephone Number 



BASIC FIDUCIARY LAW 101
208 of 284

GPCSF 33   [12] Eff. July 2017 

IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

IN RE: ESTATE OF                                      ) 
  )
____________________________________,) ESTATE NO. __________________ 
DECEASED  ) 

CERTIFICATE OF  SERVICE 

This is to certify that I have this date mailed (unless otherwise noted) in an envelope with 
the proper postage affixed thereto for first-class mail delivery copies of the ___________________ 
______________________________________________________________________________
______________________________________________________________________________ 
to the following parties at the addresses below: 

This _______ day of ________________, 20____. 

_____________________________________ 
Clerk of the Probate Court 
_____________________________________ 
_____________________________________ 
Address 
_____________________________________ 
Telephone Number 

GPCSF 33   [13] Eff. July 2017 

IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

IN RE: ESTATE OF ) 
)

___________________________________, ) ESTATE NO. __________________ 
DECEASED ) 

FINAL ORDER 

The foregoing Petition for Discharge of ____________________ as _________________ 
______________________ was  filed. The Court finds that no objection has been filed, and all 
requirements of law have been fulfilled. 

ACCORDINGLY, IT IS ORDERED that petitioner(s) be, and is/are hereby, discharged 

[initial one] 

_____  a. solely from office 
_____ b. from office and all liability. 

SO ORDERED this __________ day of _______________________, 20__________. 

___________________________________________  
Judge of the Probate Court 
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IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

IN RE: ESTATE OF                                      ) 
  )
____________________________________,) ESTATE NO. __________________ 
DECEASED  ) 

CERTIFICATE OF  SERVICE 

This is to certify that I have this date mailed (unless otherwise noted) in an envelope with 
the proper postage affixed thereto for first-class mail delivery copies of the ___________________ 
______________________________________________________________________________
______________________________________________________________________________ 
to the following parties at the addresses below: 

This _______ day of ________________, 20____. 

_____________________________________ 
Clerk of the Probate Court 
_____________________________________ 
_____________________________________ 
Address 
_____________________________________ 
Telephone Number 

GPCSF 33   [13] Eff. July 2017 

IN THE PROBATE COURT OF ___________________________ COUNTY 
STATE OF GEORGIA 

IN RE: ESTATE OF ) 
)

___________________________________, ) ESTATE NO. __________________ 
DECEASED ) 

FINAL ORDER 

The foregoing Petition for Discharge of ____________________ as _________________ 
______________________ was  filed. The Court finds that no objection has been filed, and all 
requirements of law have been fulfilled. 

ACCORDINGLY, IT IS ORDERED that petitioner(s) be, and is/are hereby, discharged 

[initial one] 

_____  a. solely from office 
_____ b. from office and all liability. 

SO ORDERED this __________ day of _______________________, 20__________. 

___________________________________________  
Judge of the Probate Court 
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ESTATE DISPUTES 

 

  

1 

 

ESTATE DISPUTES 

 Estate disputes comprise of several different categories of disputes within the 

context of a deceased person’s estate.  The different types of estate disputes are Will 

Contests, contests about who should be the appointed the Temporary Administrator 

and/or the Administrator, contests over claims for Year’s Support, and claims 

against the Executor or the Administrator for malfeasance or maladministration of 

an estate. 

 Typically, in a Will contest, contests about who should be appointed the 

Administrator, and contests over claims for Year’s Support, one should review the 

initial petition filed and the notice from the court.  The notice from the court will tell 

any interested person when they need to file any objection or responsive pleading 

and give instructions on how to file the responsive pleading.  Responsive pleadings 

are usually due less than the thirty (30) days that the Civil Practice Act allows.  It is 

imperative to read the notice to find out when objections are due in order to preserve 

the client’s right to object.  If no objections are filed within the time period 

prescribed, the petition will be granted.   

SERVICE AND NOTICE 

 O.C.G.A. §53-5-22 requires the probate court to personally serve notice of the 

Petition to Probate Will in Solemn Form, a copy of the actual Petition, and the Will 

on the heirs of the testator who reside in the State of Georgia.  For out of state heirs, 
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ESTATE DISPUTES 

 Estate disputes comprise of several different categories of disputes within the 
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and/or the Administrator, contests over claims for Year’s Support, and claims 

against the Executor or the Administrator for malfeasance or maladministration of 
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 Typically, in a Will contest, contests about who should be appointed the 

Administrator, and contests over claims for Year’s Support, one should review the 

initial petition filed and the notice from the court.  The notice from the court will tell 

any interested person when they need to file any objection or responsive pleading 

and give instructions on how to file the responsive pleading.  Responsive pleadings 

are usually due less than the thirty (30) days that the Civil Practice Act allows.  It is 

imperative to read the notice to find out when objections are due in order to preserve 

the client’s right to object.  If no objections are filed within the time period 

prescribed, the petition will be granted.   

SERVICE AND NOTICE 

 O.C.G.A. §53-5-22 requires the probate court to personally serve notice of the 

Petition to Probate Will in Solemn Form, a copy of the actual Petition, and the Will 

on the heirs of the testator who reside in the State of Georgia.  For out of state heirs, 



BASIC FIDUCIARY LAW 101
214 of 284

2 

 

the law requires service by certified mail.  For heirs whose addresses are unknown, 

the law requires service by publication.  Reviewing the Notice which is served is 

very important because it has the timelines set out by the Court to file any objection 

and the method by which to file any objections.  Service is only made on any heir 

who has not signed an Acknowledgment of Service and Consent to the Petition. 

 If the heir is not sui juris or is unknown, the court will appoint a guardian ad 

litem to represent the interests of that particular heir.   

 In a Year’s Support matter, notice of the Petition for Year’s Support is mailed 

to the personal representative appointed for the estate if one has been appointed.  The 

statute only requires notice by first class mail but some probate courts require service 

by certified mail.  The probate court can require additional service or notice as the 

judge may determine to be property in the interests of due process and reasonable 

opportunity for any party or interest to be heard.  O.C.G.A. §53-11-5.  If there is no 

personal representative of the estate or the personal representative is the same person 

as the petitioner of the year’s support, notice is mailed to all interested persons listed 

in the Petition for Year’s Support.  These interested persons include creditors of the 

estate, beneficiaries as listed in any Will of the decedent, and heirs of the decedent.  

If real property is listed in the Petition for Year’s Support as one of the assets to be 

set aside, the tax commissioner of the county in which the real property is located 

must also be notified by the probate court.  Again, the notice and citation mailed by 

3 

 

the probate court gives the time period within which any objection must be filed.  

O.C.G.A. §53-3-6. 

 O.C.G.A. §53-6-22 requires notice of a Petition for Letters of Administration 

to be mailed by first class mail to all heirs listed on the Petition unless any heir has 

signed an Acknowledgment of Service and Consent to the Petition.  The notice 

mailed by the Court will state the time period the heir has to file any objection they 

may have, but typically, it is thirteen (13) days after the mailing.  If the address of 

any heir is unknown, notice is published for four (4) weeks. 

 If no objection is filed within the time periods set forth in the notice by the 

probate court, the probate court will grant the petitions as they are filed.   

AN OBJECTION WAS FILED – NOW WHAT? 

 An objection is much like an answer being filed to a Complaint.  If an 

objection is filed within the time periods set forth in the notice from the probate 

court, the discovery period for the matter begins.   

 Jury trials are only allowed in Article 6 (expanded jurisdiction) probate courts.  

(For a definition of Article 6 courts, please see Uniform Probate Court Rule 2.7a and 

2.8.  The Uniform Probate Court Rules can be found at www.gaprobate.gov).  Jury 

trials in probate courts must be requested in the responsive pleadings or requested in 

writing and filed with the court within 30 days of the first pleading filed by the party 

or within 15 days of the initial pleading by the opposing party.  If a jury trial is not 
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litem to represent the interests of that particular heir.   

 In a Year’s Support matter, notice of the Petition for Year’s Support is mailed 
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the probate court gives the time period within which any objection must be filed.  

O.C.G.A. §53-3-6. 

 O.C.G.A. §53-6-22 requires notice of a Petition for Letters of Administration 

to be mailed by first class mail to all heirs listed on the Petition unless any heir has 

signed an Acknowledgment of Service and Consent to the Petition.  The notice 

mailed by the Court will state the time period the heir has to file any objection they 

may have, but typically, it is thirteen (13) days after the mailing.  If the address of 

any heir is unknown, notice is published for four (4) weeks. 

 If no objection is filed within the time periods set forth in the notice by the 

probate court, the probate court will grant the petitions as they are filed.   

AN OBJECTION WAS FILED – NOW WHAT? 

 An objection is much like an answer being filed to a Complaint.  If an 

objection is filed within the time periods set forth in the notice from the probate 

court, the discovery period for the matter begins.   

 Jury trials are only allowed in Article 6 (expanded jurisdiction) probate courts.  

(For a definition of Article 6 courts, please see Uniform Probate Court Rule 2.7a and 

2.8.  The Uniform Probate Court Rules can be found at www.gaprobate.gov).  Jury 

trials in probate courts must be requested in the responsive pleadings or requested in 

writing and filed with the court within 30 days of the first pleading filed by the party 

or within 15 days of the initial pleading by the opposing party.  If a jury trial is not 
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requested within the time period set forth, the right is waived.  Uniform Probate 

Court Rule 10.1.  There are no jury trials in non-Article 6 courts.  Appeals from non-

Article 6 courts are de novo appeals to the Superior Court of that county.  Regardless 

of whether you have a jury or beach trial in an Article 6 court, appeals are filed in 

the Georgia Court of Appeals on a final order. 

 The discovery period in Article 6 courts is six (6) months.  In non Article 6 

courts, the discovery period is two (2) months.  See Uniform Probate Court Rule 7.1.  

The Civil Practice Act applies in the discovery phase.  You can use all tools of 

discovery in estate dispute cases.  This includes, interrogatories, requests for 

production of documents to the party and non-parties, depositions, subpoenas to non-

parties, and requests for admissions.   

 Different Probate courts handle the timeline of their cases differently.  Some 

probate courts will issue an order which sets out the timeline for the case, including 

the date that the discovery period ends and when mediation must take place before 

the court will set the trial date.  Some Probate courts do not require the parties to 

attend mediation and will simply schedule a pre-trial conference and require a 

consolidated pre-trial order when the discovery period is over before setting your 

matter down for trial.  Other probate courts will wait for a party to call before setting 

the matter down for a hearing.   

 

5 

 

 

REASONS FOR OBJECTIONS 

 Why might one want to object to a Petition to Probate Will in Solemn Form?   

Usually, when a client comes into ask whether or not they should object to the Will 

offered for probate, we review the Will and ask what the client’s concerns are.  

Certain provisions of a Will may be red flags for the client, such as all or most of the 

estate going to one child, if there are multiple children in the family.  Another red 

flag is large bequests to beneficiaries who are not family members, such as a 

caregiver or a housekeeper.  Typically, the reasons within a caveat (objection) to a 

Petition to Probate Will in Solemn Form are that the Testator  did not comply with 

the necessary formalities of the execution of the Will, fraud, mistake, forgery, the 

testator did not have testamentary capacity, that there was undue influence over the 

Testator such that the Testator’s freedom of volition was destroyed and the wishes 

of another person are substituted for those of the Testator, or that the Testator 

revoked the Will.  Any interested person can object to a Will presented for probate.  

This includes, but is not limited to heirs and people who were beneficiaries on a prior 

Will.  The caveat should set out all reasons why the Will should not be probated.   

 Usually in litigation over a Petition for Letters of Administration, the issue is 

whether the proposed administrator is fit to serve as the administrator over the estate.  

The most common argument is that the nominated administrator is untrustworthy 
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and therefore should not serve in a fiduciary capacity.  The person objecting should 

state all reasons why they are objecting to the Petition for Letters of Administration.  

Unless all heirs affirmatively consent to a wavier of bond and waiver of filing reports 

and returns to the probate court, and grant of powers under O.C.G.A. §53-12-261, 

the administrator will have to post a bond for the value of the property of the estate, 

excluding the value of real property, file reports and returns to the probate court, and 

are limited to the basic powers listed in O.C.G.A. §§53-7-1 and 53-7-6.   

 In a contest over year’s support, the usual objection is to the amount or value 

of the property the petitioner is seeking to set aside.  The objection filed with the 

court should set out all of the reasons why the Petition for Year’s Support should not 

be granted.  The argument is typically that the value requested exceeds the amount 

necessary to support the surviving spouse or minor children for a one year period.  

The issue for the court to decide in contested year’s support cases is the amount that 

is necessary to maintain the standard of living that the surviving spouse and minor 

children had before the decedent died.   

PROBLEMS DURING THE ADMINISTRATION OF AN ESTATE 

 There are times that beneficiaries or heirs have no objection to the propounded 

will or the nominated administrator and the probate or letters of administration are 

granted without objection.  Problems can arise during the actual administration of 

the estate.  Sometimes the heirs or beneficiaries feel that it is taking too long for the 

7 

 

personal representative to administer the estate or that the personal representative 

has mismanaged the estate.  After the personal representative has been in office for 

six (6) months, the beneficiaries or heirs can ask the probate court to cite the personal 

representative to appear before the probate court to a settlement of accounts.  

(O.C.G.A. §53-7-62.)  Often, a petition to cite a personal representative to a 

settlement of accounts is accompanied by a petition to remove the personal 

representative.  The personal representative can also ask the court to cite themselves 

to a settlement of accounts so that any questions or concerns about the administration 

of the estate can be addressed in court rather than continuing to engage in arguments 

with the heirs or beneficiaries.  Once filed, the court will issue a citation for the 

personal representative to appear to a hearing where he/she can give an accounting 

of their actions and show the Court why he/she should not be removed.  All heirs or 

beneficiaries are also notified of the hearing so that they can attend if they wish to 

do so. 

 All parties can utilize discovery tools to request information about the estate 

prior to the hearing.  They can also send notices to produce at trial to ensure that 

certain documents will be brought to the hearing if the personal representative has 

them. 

At the hearing for the settlement of accounts, the personal representative will 

have to account for all actions taken as the personal representative, including all 
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assets taken into the estate and all expenses paid out of the estate.  The settlement of 

accounts gives all heirs or beneficiaries an opportunity to ask questions and state 

their concerns about the administration of the estate.  A preferred and better practice 

is for the personal representative to give the beneficiaries or heirs the accounting 

before the hearing so that the hearing can be streamlined to only discuss questionable 

transactions.  It is important to note that the probate court does not have jurisdiction 

to determine claims for or against an estate or determine title to property.  There are 

times that heirs or beneficiaries want the probate court to adjudicate whether certain 

property belongs to the estate but the probate cannot do that and that claim must be 

brought to a court of appropriate jurisdiction.   

PAYMENT TO THE PROBATE COURT 

 Please bring a form of payment to pay all filing and service fees to the probate 

court anytime you wish to file anything.  Some probate courts are capable of taking 

credit cards but others are not.  You should call the probate court to ask how much 

the fees are and what forms of payments they will take. 
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Rule 1. Preliminary Provisions 
 
 Pursuant to the inherent powers of the Court and Article VI, Section IX, Paragraph I of 
the Georgia Constitution of 1983, and in order to provide for the speedy, efficient and 
inexpensive resolution of disputes and prosecutions, these rules are promulgated. It is not the 
intention, nor shall it be the effect, of these rules to conflict with the Constitution or substantive 
law, either per se or in individual actions and these rules shall be so construed and in case of 
conflict shall yield to substantive law. 
 
1.1 Repeal of local rules. 
 All local rules of the probate courts in effect as of the effective date of this rule are 
hereby repealed. 
 
1.2 Matters of statewide concern. 
 These rules, to be known as “Uniform Probate Court Rules,” are to be given statewide 
application. 
 
1.3 Deviation. 
 These rules are not subject to local deviation except as provided herein. A specific rule 
may be superseded in a specific action or case by an order of the court entered in such case 
explaining the necessity for deviation and served upon the attorneys in the case. 
 No person shall be denied access to the court nor be prejudiced in any way for failure to 
comply with a standing order of which the person does not have actual notice. 
 “Actual notice” shall be deemed to have been satisfied by providing copies of such order 
to attorneys and pro se litigants, service by a party upon opposing parties and publicized 
dissemination in such locations as the offices of the clerks of court, law libraries, legal aid 
societies and public libraries. Mere filing of standing orders and posting in prominent places in 
the courthouse shall not suffice as actual notice. 
 
1.4 Amendments. 
 The Council of Probate Court Judges of Georgia shall have a permanent committee to 
recommend to the Supreme Court such changes and additions to these rules as may from time to 
time appear necessary or desirable. 
 The State Bar of Georgia shall receive notice of the proposed changes and additions and 
be given the opportunity to comment. 
 
1.5 Publication of rules and amendments. 
 These rules and any amendments to these rules shall be published in the official Advance 
Sheets of the Supreme Court of Georgia. Unless otherwise provided, the effective date of any 
amendment to these rules is the date of publication in the Advance Sheets to the Georgia 
Reports. 
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Rule 2. Definitions 
2.1 Non-sexist pronouns. 
 For the sake of brevity only, the pronoun “he” shall include “she” and vice versa, unless 
the context clearly indicates otherwise; the pronoun “her” shall include “him” and vice versa, 
unless the context clearly indicates otherwise. 
 
2.2 Judge. 
 The word “judge” as used in these rules refers to any of the several active judges of the 
probate courts of Georgia, and to any other person who may at the time be performing a judicial 
function of the probate court of this state in accordance with law. 
 
2.3 Clerk. 
 The word “clerk” as used in these rules refers to any clerk or deputy clerk of any of the 
several probate courts in this state. 
 
2.4 Attorney. 
 The word “attorney” as used in these rules refers to any person who is an active member 
in good standing of the State Bar of Georgia, and to any person who is permitted, as provided 
below in Rule 3.3.3, to represent a party in an action pending in a probate court of the State of 
Georgia, and to any person representing himself pro se in an action pending in a probate court of 
this state. The word “attorney” is synonymous with “counsel” in these rules. 
 
2.5 Plaintiff/Defendant/Petition. 
 The term “plaintiff” includes petitioner, applicant or propounder, and the term 
“defendant” includes caveator or respondent. “Petition” includes any application to the court for 
an order. 
 
2.6 Abbreviation of the Code. 
 The letters “OCGA” shall mean, and refer to, the Official Code of Georgia Annotated. 
 
2.7 Article 6 Probate Courts. 
 (A) “Article 6 Probate Courts” refers to a probate court with expanded jurisdiction 
according to Article 6 of Chapter 9 of Title 15 of the Code, OCGA §§ 15-9-120 through 15-9-
127, which are probate courts in counties with a population of more than 96,000 persons 
according to the U. S. Decennial Census of 1990 or any future such census in which the judge 
thereof has been admitted to the practice of law for at least seven (7) years. 
 (B) The general laws and rules of pleadings, defenses, amendments, counter or cross 
claims, third-party practice, joinder of parties and causes, parties, discovery and depositions, 
interpleader, intervention, evidence, motions, summary judgment, relief from judgments, and the 
effect of judgments which are applicable in the superior courts shall be applicable to and govern 
in civil cases before Article 6 Probate Courts. 
 
2.8 Article 6 Probate Courts -- concurrent jurisdiction with superior courts. 
 In accordance with OCGA § 15-9-127, Article 6 Probate Courts have concurrent 
jurisdiction with superior courts in proceedings regarding: 
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 (A) Declaratory judgments; 
 (B) Tax-motivated estate planning dispositions of wards' property; 
 (C) Approval of settlement agreements; 
 (D) Appointment of new trustees; 
 (E) Acceptance of resignation of a trustee at beneficiaries' written request; 
 (F) Acceptance of resignation of trustee upon petition of trustee; 
 (G) Motions for DNA testing; 
 (H) Conversion to a unitrust; and 
 (I) Adjudication of petition for direction or construction of a will. 
 

Rule 3. Officers of the Court 
3.1 Judges. 
 Pursuant to OCGA § 15-9-2.1, the probate court has the authority to appoint full-time and 
part-time associate judges to serve for the duration of the elected judge's term. The probate court 
determines the salary and benefits paid to the associate judge, subject to county approval. 
Associate judges shall be equally as qualified as the elected probate judge to receive appointment 
and, if full-time, shall not practice law outside the associate judgeship. 
 
3.2 Appointment of attorney to act in judge's absence. 
 (A) Whenever a judge appoints an attorney to act in his stead pursuant to OCGA § 15-9-
13 (a), said appointment shall be by written order which shall specify the cases or time period 
covered and shall be recorded in the minutes of the court. Whenever the attorney so appointed 
signs an order while acting as judge, there shall appear following such signature: “Exercising the 
jurisdiction of the probate court pursuant to order of Judge ______, dated ______, as provided by 
OCGA § 15-9-13 (a).” It shall not be necessary for the judge to confirm any such order when the 
judge resumes his jurisdiction. However, if the appointment was for an indefinite period, the 
judge shall enter and record an order terminating the appointment when he resumes jurisdiction. 
The foregoing is not intended to imply that OCGA § 15-9-13 (a) is the only allowable method of 
providing a substitute, but only to establish a uniform procedure when OCGA § 15-9-13 (a) is 
used. 
 (B) In Article 6 Probate Courts only with respect to contested matters, any attorney 
appointed to act instead of a judge pursuant to OCGA § 15-9-13 (a), and any hearing officer 
appointed under any applicable law to hold a hearing in lieu of the judge, shall have been 
admitted to the practice of law for at least seven (7) years. Such substitute need not be a resident 
of the same county as the judge making such appointment. 
 
3.3 Attorneys. 
 
3.3.1 Entry of appearance. 
 No attorney shall appear in that capacity before a probate court until he has entered an 
appearance by filing a signed entry of appearance form or by filing a signed pleading in a 
pending action. An entry of appearance shall state (1) the case style and number; (2) the identity 
of the party for whom the appearance is made; and (3) the name and current office address and 
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telephone number of the attorney. The filing of any pleading, unless otherwise specified by the 
probate court, shall constitute an appearance by the person(s) signing such pleading. 
 Any attorney who has been admitted to practice in this state but who fails to maintain 
active membership in good standing in the State Bar of Georgia and who makes or files any 
appearance or pleading in a probate court of this state while not in good standing shall be subject 
to the contempt powers of the probate court. 
 
3.3.2 Withdrawal. 
 An attorney appearing of record in any action pending in any probate court, who wishes 
to withdraw as counsel for any party therein, shall submit a written request to the judge of said 
court for an order of court permitting such withdrawal. Such request shall state that the attorney 
has given due written notice to his client respecting such intention to withdraw ten (10) days (or 
such lesser time as the court may permit in any specific instance) prior to submitting the request 
to the court or that such withdrawal is with the client's consent. Such request will be granted 
unless in the judge's discretion to do so would delay the trial of the action or otherwise interrupt 
the orderly operation of the court or be manifestly unfair to the client. The attorney requesting an 
order permitting withdrawal shall give notice to opposing counsel and shall file with the clerk in 
each such action and serve upon his client, personally or at his last known address, a notice 
which shall contain at least the following information: 
 (1) That the attorney wishes to withdraw; 
 (2) That the court retains jurisdiction of the action; 
 (3) That the client has the burden of keeping the court informed respecting where notices, 
pleadings or other papers may be served; 
 (4) That the client has the obligation to prepare for trial or hire other counsel to prepare 
for trial when the trial date has been set; 
 (5) That if the client fails or refuses to meet these burdens, the client may suffer adverse 
consequences; 
 (6) The dates of any scheduled proceedings, including trial, and that holding of such 
proceedings will not be affected by the withdrawal of counsel; 
 (7) That service of notices may be made upon the client at his last known address; and 
 (8) Unless the withdrawal is with the client's consent, the client's right to object within 
ten (10) days of the date of the notice. 
 The attorney seeking to withdraw shall prepare a written notification certificate stating 
that the above notification requirements have been met, the manner by which such notification 
was given to the client and the client's last known address and telephone number. The 
notification certificate shall be filed with the court and a copy mailed to the client and all other 
parties. The client shall have ten (10) days prior to entry of an order permitting withdrawal or 
such lesser time as the court may permit within which to file objections to the withdrawal. After 
the entry of an order permitting withdrawal, the client shall be notified by the withdrawing 
attorney of the effective date of the withdrawal; thereafter all notices or other papers may be 
served on the party directly by mail at the last known address of the party until new counsel 
enters an appearance. 
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3.3.3 Special admission of attorneys from other states. 
 (A) When permitted by law or rules, any attorney admitted to practice in the courts of 
record of another state who desires to be specially admitted to practice in a specific action 
pending in a probate court of Georgia shall make application for such special admission to the 
judge in which the action is pending or is to be brought. Such application shall contain the 
following information: 
 1. The name, current address and telephone number of the attorney making such 
application; 
 2. A listing of the state or states in which such attorney is duly licensed to practice; 
 3. A statement that the out-of-state attorney has associated in the action an attorney who 
is a resident of Georgia, and who is an active member in good standing of the State Bar of 
Georgia, or that he requests a waiver of this requirement; and 
 4. The name and current office address and telephone number maintained by the 
associated attorney, if applicable. 
 The requirements of 3. and 4. above may be waived in writing by the judge. 
 (B) Service may be had upon the associated attorney in all matters connected with said 
action with the same effect as though personally made upon the out-of-state attorney specially 
admitted to practice in the action. The out-of-state attorney so admitted to practice in such action 
shall be subject to the orders of the court of this state and amenable to disciplinary action as 
though he were regularly admitted to practice in the State of Georgia. 
 
3.3.4 Entries of appearance and withdrawals by members or employees of law firms or 
professional corporations. 
 The entry of an appearance or request for withdrawal by an attorney who is a member or 
an employee of a law firm or professional corporation shall relieve the other members or 
employees of the same law firm or professional corporation from the necessity of filing 
additional entries of appearance or requests for withdrawal in the same action. 
 
3.3.5 Notification of representation. 
 No attorney shall appear in his representative capacity before a probate court until he has 
entered an appearance by filing a signed entry of appearance form or by filing a signed pleading 
in a pending action. An entry of appearance shall state (1) the style and case number; (2) the 
identity of the party for whom the appearance is made; and (3) the name and current office 
address, telephone number and bar number of the attorney. 
 
3.3.6 Timeliness of notice. 
 Within forty-eight (48) hours after being retained, an attorney shall mail to the court and 
opposing counsel or file with the court the entry of appearance in the pending matter. Failure to 
timely file shall not prohibit the appearance and representation by said counsel. 
 
3.3.7 Notice of settlements or dismissals. 
 Immediately upon the settlement or dismissal of any civil action the involved attorneys 
shall notify the judge in writing of such event. 
 

 

12 

 

3.3.8 Duty to attend and remain in court. 
 Subject to the provisions of Rule 6.11, attorneys having matters on calendars, or who are 
otherwise directed to do so, unless excused by the court, are required to be in court at the call of 
the matter and to remain until otherwise directed by the court. Should the judge temporarily 
excuse counsel from the courtroom before the matter is concluded such attorney(s) shall return as 
directed. Failure of any attorney in this respect shall subject him to the contempt powers of the 
court. 
 
3.3.9 Binding authority. 
 An attorney of record has apparent authority to enter into agreements on behalf of his 
client(s). Oral agreements, if established, are enforceable. 
 
3.3.10 Number of arguments. 
 Not more than two attorneys shall be permitted to argue any case for any party except by 
leave of court; in no event shall more than one attorney for each party be heard in concluding 
argument. 
 
3.3.11 Notice of substitution of counsel. 
 When an attorney has already filed an entry of appearance and the client wishes to 
substitute counsel, it will not be necessary for the former attorney to comply with Rule 3.3.2. 
Instead, the former attorney may file with the clerk a notice of substitution of counsel signed by 
the party and the former attorney. The notice shall contain the style of the case and the name, 
address, telephone number and bar number of the substitute counsel. A copy of the notice shall 
be served on the substitute counsel, opposing counsel or party if unrepresented, and the assigned 
judge. No other or further action shall be required by the former attorney to withdraw from 
representing the party. The substitution shall not delay any proceeding or hearing in the case. 
 
3.3.12 Duty to utilize assigned judge; notification of previous presentation to another judge. 
 Attorneys shall not present to any judge any matter or issue in any case which has been 
assigned to or a ruling made by another judge, except under the most compelling circumstances. 
In that event, any attorney doing so shall first advise the judge to whom the matter is presented 
that the action is assigned to or a ruling has been made by another judge. Counsel shall also 
inform the assigned or previous ruling judge as soon as possible that the matter was presented to 
another judge. Attorneys shall not present to a judge any matter which has been previously 
presented to another judge without first advising the former of the fact and the result of such 
previous presentation. 
 

Rule 4. Court Records 
4.1 Access to court files. 
 All court records are public and are to be available for public inspection unless public 
access is limited by law or by the procedure set forth below. 
 
4.2 Integrity of original court records. 
 No original papers may be withdrawn from the probate court. 
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Rule 4. Court Records 
4.1 Access to court files. 
 All court records are public and are to be available for public inspection unless public 
access is limited by law or by the procedure set forth below. 
 
4.2 Integrity of original court records. 
 No original papers may be withdrawn from the probate court. 
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4.3 Copies of records. 
 Copies of records may be obtained for a reasonable cost. 
 
4.4 Limitation of access -- motions and orders. 
 Upon motion by any party to any action, the court may limit access to court files 
respecting that action which would otherwise be public. The order of limitation shall specify the 
part of the file to which access is limited, the nature and duration of the limitation, and the reason 
for limitation. 
 
4.5 Limitation of access -- finding of harm. 
 An order limiting access shall not be granted except upon a finding that the harm 
otherwise resulting to the privacy of a person in interest clearly outweighs the public interest. 
 
4.6 Limitation of access -- review. 
 A copy of an order limiting access shall be transmitted to and subject to review by the 
Supreme Court. 
 
4.7 Limitation of access -- amendments. 
 Upon notice to all parties of record and after hearing, an order limiting access may be 
reviewed and amended by the court entering such order or by the Supreme Court at any time on 
its own motion or upon the motion of any person for good cause. 
 

Rule 5. Court Procedure 
5.1 Ex parte communications. 
 Except as authorized by law, rule, or canon, judges shall neither initiate nor consider ex 
parte communications by interested parties or their attorneys concerning a pending or impending 
proceeding. 
 
5.2 Ex parte orders. 
 Under compelling circumstances, a motion for temporary limitation of access, not to 
exceed thirty (30) days, may be granted, ex parte, upon motion accompanied by supporting 
affidavit. 
 
5.3 Pleadings and filing. 
 
5.3.1 Preparation of documents. 
 To the extent practical, all materials presented for filing in any probate court shall be 
typed, legibly written or printed in black ink suitable for reproduction, on opaque white paper 
measuring 81/2" x 11" of a good quality, grade and weight, on only one side of the paper. 
Manuscript covers and backings shall be omitted wherever practical. Preparation of wills on 
81/2" x 11" paper is encouraged but not mandatory. 
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5.3.2 Time of docketing. 
 Actions shall be entered by the clerk in the proper docket immediately or within a 
reasonable period after being received in the clerk's office, provided the filing requirements 
pursuant to Rule 5.3.12 have been complied with by the filing party. 
 
5.3.3 Caption. 
 Every document or pleading presented for filing in a probate court shall bear a caption 
which sets out the exact nature of the pleading or the type of petition. 
 
5.3.4 Signatures. 
 All judgments, orders, pleadings and other documents shall bear the signature of the 
responsible attorney or party who prepared the document, and his name, proper address and 
telephone number shall be typed or printed underneath. If a party is represented in the matter by 
an attorney of record, that attorney must sign the document to be filed for the document to be 
eligible for filing. 
 
5.3.5 Location of original. 
 All original documents, petitions and pleadings shall remain in the custody of the court 
except as provided by the judge, these rules, or as otherwise provided by law. 
 
5.3.6 When documents considered filed. 
 The filing of pleadings and other papers with the court shall be made by filing them with 
the clerk, except that the judge may permit the papers to be filed with him, in which event he 
shall note thereon the filing date and forthwith transmit them to the office of the clerk. 
 
5.3.7 Effective date of orders. 
 An order is effective on the date and at the time it is filed. An order may reflect an 
effective date prior to the time of filing if the order is signed nunc pro tunc. 
 
5.3.8 Minutes and final record. 
 There shall be one or more books, digital records, or microfilm records kept in 
accordance with OCGA § 15-9-37. After recording, the original may be destroyed according to 
the state retention schedule or stored off premises as provided by law. 
 
5.3.9 Filing of transcripts. 
 Any transcript requested by the judge shall be filed as directed by him, but the clerk shall 
not be required to record or preserve these in a bound book, electronic file, or on microfilm. See 
also Rule 12.1 concerning appeals. 
 
5.3.10 File categories. 
 The categories of files to be established by the clerk shall be such that documents are 
reasonably accessible either on paper or in digital format. 
 
5.3.11 File identification. 
 Each matter shall be identified by year of filing, type of case and estate number. 
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4.3 Copies of records. 
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5.3.2 Time of docketing. 
 Actions shall be entered by the clerk in the proper docket immediately or within a 
reasonable period after being received in the clerk's office, provided the filing requirements 
pursuant to Rule 5.3.12 have been complied with by the filing party. 
 
5.3.3 Caption. 
 Every document or pleading presented for filing in a probate court shall bear a caption 
which sets out the exact nature of the pleading or the type of petition. 
 
5.3.4 Signatures. 
 All judgments, orders, pleadings and other documents shall bear the signature of the 
responsible attorney or party who prepared the document, and his name, proper address and 
telephone number shall be typed or printed underneath. If a party is represented in the matter by 
an attorney of record, that attorney must sign the document to be filed for the document to be 
eligible for filing. 
 
5.3.5 Location of original. 
 All original documents, petitions and pleadings shall remain in the custody of the court 
except as provided by the judge, these rules, or as otherwise provided by law. 
 
5.3.6 When documents considered filed. 
 The filing of pleadings and other papers with the court shall be made by filing them with 
the clerk, except that the judge may permit the papers to be filed with him, in which event he 
shall note thereon the filing date and forthwith transmit them to the office of the clerk. 
 
5.3.7 Effective date of orders. 
 An order is effective on the date and at the time it is filed. An order may reflect an 
effective date prior to the time of filing if the order is signed nunc pro tunc. 
 
5.3.8 Minutes and final record. 
 There shall be one or more books, digital records, or microfilm records kept in 
accordance with OCGA § 15-9-37. After recording, the original may be destroyed according to 
the state retention schedule or stored off premises as provided by law. 
 
5.3.9 Filing of transcripts. 
 Any transcript requested by the judge shall be filed as directed by him, but the clerk shall 
not be required to record or preserve these in a bound book, electronic file, or on microfilm. See 
also Rule 12.1 concerning appeals. 
 
5.3.10 File categories. 
 The categories of files to be established by the clerk shall be such that documents are 
reasonably accessible either on paper or in digital format. 
 
5.3.11 File identification. 
 Each matter shall be identified by year of filing, type of case and estate number. 
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5.3.12 Filing requirements. 
 Pleadings or petitions presented to the clerk for filing shall be filed only when 
accompanied by the proper filing fee, fee for sheriff service or a pauper's affidavit, and, when 
applicable, any forms required by law or rule to be completed by the parties. The attorney or 
party filing the petition shall furnish the necessary service copies. 
 
5.3.13 Return of service. 
 Entry of return of service shall be made by the sheriff or other authorized person on a 
form provided by the clerk and filed with the clerk. 
 
5.3.14 Advance costs. 
 Statutory filing and associated costs shall be paid at the time of filing. 
 
5.4 Guardians ad litem. 
 Guardians ad litem may be nominated by parties to the case, but it remains the 
responsibility of the court, in its discretion, to choose an appropriate party to serve as a guardian 
ad litem. A guardian ad litem must either be disinterested or have an interest identical or similar 
to the person for whom he is appointed, but may not have an interest which could possibly 
conflict with the person for whom he is appointed. 
 
5.5 Investigation of fiduciaries; criminal background information of certain nominated 
temporary administrators, personal representatives, conservators, or guardians. 
 
5.5.1 Limited background check. 
 Any person requesting appointment by a probate court in this State as temporary 
administrator or personal representative of an estate of a decedent or as guardian or conservator 
of an incapacitated adult or a minor may be required to submit to a criminal background check 
by allowing the probate court in which the petition seeking such appointment is pending to 
access the criminal records information maintained by the Georgia Crime Information Center 
(GCIC) with reference to such person. The actual performance of a background check shall be in 
the discretion of the judge before whom the proceedings are pending, and there shall be no 
requirement that a criminal history be obtained for every such person. In order to allow access to 
the GCIC records, any person requesting such appointment shall, upon request by the probate 
court, sign a form consenting to the release of such information by the GCIC to the probate 
court. 
 
5.5.2 National background check. 
 If the person requesting appointment, or nominated for appointment, is being considered 
for appointment as a guardian or conservator, the probate court may require the expanded 
background check as authorized by O.C.G.A § 29-9-19. The use and disposition of the report 
shall be governed by the provisions of this Rule. 
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5.5.3 Use of information. Other household members. 
 All information received by a probate court pursuant to this Rule shall be considered 
confidential and shall be disclosed by the probate court or its staff only as authorized by GCIC 
rules and regulations. Any records so obtained by a probate court shall be destroyed within thirty 
(30) days after the expiration of the time for filing of an appeal of the order of the probate court 
granting or denying such appointment; if an appeal is filed, such records shall be destroyed 
within thirty (30) days after the appeal is dismissed, withdrawn, or the remittitur is returned to 
the probate court. If deemed necessary by the probate court, all adult persons living in the 
household of the proposed ward may be required to undergo a criminal background check under 
Rule 5.5.1. 
 
5.6 Citations. 
 (A) Unless the court specifically assumes the responsibility, it is the responsibility of the 
petitioner to prepare a proper citation. 
 (B) Every citation shall include a statement that all objections to the petition must be in 
writing, setting forth the grounds of any such objections, and must be filed with the court at or 
before the time stated in the citation. 
 (C) Unless the court specifically assumes the responsibility, it is the responsibility of the 
petitioner to see that all citations which must be personally served are delivered to the proper 
sheriff's office or special agent for service of process. 
 (D) Unless the court specifically assumes the responsibility, it is the responsibility of the 
moving party, in connection with any citation which must be served by mail, including without 
limitation a citation concerning an application for year's support, to provide to the court a 
properly stamped envelope, addressed to each interested party, with the return address of the 
probate court appearing thereon. 
 (E) Unless the court directs otherwise, the court will deliver all citations which are to be 
published in the county where the petition is filed to the legal newspaper of that county. 
 (F) If a citation is to be published only one time, then it shall be published at least ten 
(10) days in advance of the date established as the deadline for filing objections. 
 (G) The court may set a deadline by which service documents must be delivered to the 
court. 
 
5.7 Settlement agreements altering terms of will. 
 Only Article 6 Probate Courts shall have the power to approve settlement agreements 
pursuant to OCGA § 53-5-25. 
 
5.8 Transfer/change of venue. 
 (A) Subject to the provisions of OCGA § 9-11-12 and paragraph (C) of this rule, a timely 
motion in any pending civil action or proceeding (1) by any party, that jurisdiction is lacking or 
that venue is improper, or (2) by the court, sua sponte, that subject matter jurisdiction is lacking, 
shall be treated as a motion to transfer the action to another court, whether in the same or another 
county of this state. 
 (B) The moving party shall specify the court(s) having jurisdiction and in which venue 
properly would lie. 
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5.3.12 Filing requirements. 
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rules and regulations. Any records so obtained by a probate court shall be destroyed within thirty 
(30) days after the expiration of the time for filing of an appeal of the order of the probate court 
granting or denying such appointment; if an appeal is filed, such records shall be destroyed 
within thirty (30) days after the appeal is dismissed, withdrawn, or the remittitur is returned to 
the probate court. If deemed necessary by the probate court, all adult persons living in the 
household of the proposed ward may be required to undergo a criminal background check under 
Rule 5.5.1. 
 
5.6 Citations. 
 (A) Unless the court specifically assumes the responsibility, it is the responsibility of the 
petitioner to prepare a proper citation. 
 (B) Every citation shall include a statement that all objections to the petition must be in 
writing, setting forth the grounds of any such objections, and must be filed with the court at or 
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 (C) Unless the court specifically assumes the responsibility, it is the responsibility of the 
petitioner to see that all citations which must be personally served are delivered to the proper 
sheriff's office or special agent for service of process. 
 (D) Unless the court specifically assumes the responsibility, it is the responsibility of the 
moving party, in connection with any citation which must be served by mail, including without 
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properly stamped envelope, addressed to each interested party, with the return address of the 
probate court appearing thereon. 
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 (F) If a citation is to be published only one time, then it shall be published at least ten 
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5.7 Settlement agreements altering terms of will. 
 Only Article 6 Probate Courts shall have the power to approve settlement agreements 
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5.8 Transfer/change of venue. 
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that venue is improper, or (2) by the court, sua sponte, that subject matter jurisdiction is lacking, 
shall be treated as a motion to transfer the action to another court, whether in the same or another 
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 (B) The moving party shall specify the court(s) having jurisdiction and in which venue 
properly would lie. 
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 (C) If the basis of the motion is that a party necessary to the court's jurisdiction has been 
dismissed during or at the conclusion of the trial, the motion shall be made immediately and 
orally; any opposition shall be made orally. Should the motion to transfer be granted as to the 
remaining parties the claim against the party dismissed shall be severed, so that the order of 
dismissal will be final for purposes of appeal. 
 (D) Unless otherwise ordered by the court, notice of a written motion to transfer shall be 
served upon all parties, including any who failed to file pleadings in the matter at least ten (10) 
days before the motion is heard. A party opposing a written motion to transfer shall notify the 
court and all other parties in writing within ten (10) days after service upon that party of the 
motion to transfer; such notice shall designate the basis upon which it is claimed that the court in 
which the action pends has jurisdiction and upon which venue is claimed to be proper. 
 (E) When a motion to transfer is filed, the court may stay all other proceedings in the 
pending action until determination of the motion. 
 (F) No action or proceeding may be transferred except upon written order of the court in 
which the action pends (transferor court), reasonable notice of which shall be given to all parties. 
This order shall specify the court to which the matter is to be transferred (transferee court), and 
shall state that unless plaintiff pays all accrued court costs within twenty (20) days of mailing or 
delivery of the cost bill to plaintiff, the action shall automatically stand dismissed without 
prejudice. 
 The court ruling upon a motion to transfer may award reasonable attorney's fees to the 
prevailing party; if the court grants the motion, transfer costs of $50 shall be taxed, unless the 
court expressly determines otherwise, in its discretion. 
 (G) When an order transferring an action is filed with the clerk of the court entering such 
order, the clerk shall promptly compute the court costs, including the costs incident to preparing 
and transferring the record as provided in paragraph (H) of this rule, and shall notify counsel for 
plaintiff (or, the plaintiff, if there is no counsel of record) in writing of the amount of the court 
costs. Plaintiff shall pay the costs within twenty (20) days of mailing or delivery of the cost bill; 
if costs are not paid within that time, the action shall automatically stand dismissed, without 
prejudice. 
 (H) Upon timely payment of costs, the clerk of the transferor court shall make and retain 
copies of (1) the complaint or initial pleading, (2) the motion to transfer, if in writing, and (3) the 
order of transfer. The originals of all pleadings, orders, depositions and other papers on file shall 
be indexed and certified by the clerk of the transferor court and transmitted, with the transfer cost 
(if applicable), to the clerk of the transferee court in the manner provided by law for transmittal 
of records to appellate courts. 
 (I) Upon receipt of the items specified in paragraph (H) of this rule, the clerk of the 
transferee court shall assign the action an appropriate number and notify all parties and their 
respective counsel of record thereof. The action thereafter shall continue in the transferee court 
as though initially commenced there; all items specified in paragraph (H) of this rule shall be 
deemed amended accordingly. It shall not be necessary that service of process be perfected a 
second time upon parties defendant, except that any publication required to be made in a 
newspaper in the proper venue shall be republished. Any interlocutory or other order theretofore 
entered in the action, upon the motion of any party, shall be reviewed, and thereafter reissued or 
vacated by the court to which the action was transferred. 
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5.9 Standard forms. 
 (A) A form, including any instructions, shall be considered adopted when it has been 
approved by a majority of a quorum of probate judges present at a meeting of the Council of 
Probate Court Judges of Georgia. The forms committee members may approve changes to forms 
and instructions. 
 (B) The effective date of any such standard form shall be immediately following the date 
approved by the Supreme Court. Each newly-adopted form will either be published in full in an 
issue of such Advance Sheets or be available in each probate court of this state, at least one 
month prior to its effective date. Dissemination to each probate court may be accomplished 
electronically. A paper copy may be sent to any probate court upon request. 
 (C) These rules shall be construed to allow and facilitate the use of technology in 
electronic document preparation. No standard forms or these rules shall require the filing party to 
mark or identify any changes in such forms unless they are material. Changes in such forms 
which are grammatical, changes in gender, changes in singular and plural, omission of optional 
or alternative language and the inclusion of variable information such as names and addresses 
shall not be deemed material; however, the format and sequence of the forms shall be preserved 
as far as practical. 
 (D) Each court will have a supply of printed copies of adopted standard forms. Each 
standard form will have a title and will contain numbered paragraphs. When an available 
standard form is not used for a probate court procedure, then the content of the substituted 
pleading or other document must conform to the standard form, indicating all material 
information added to or deleted from the standard form. Each material addition must be 
underlined, placed in bold or all capital letters, or otherwise clearly indicated, and material 
deletions must be shown with a single strike through or otherwise clearly indicated. At the end of 
any such document, the attorney must sign the following statement: “I certify that the content of 
the foregoing is identical in all material respects with Georgia probate court standard form 
entitled, _____________________, except for additions or deletions indicated as required by the 
Uniform Probate Court Rules.” For purposes of this paragraph, instructions shall not be deemed 
to be a part of any standard form. 
 (E) With respect to any procedure for which a standard form has been adopted, the court 
may, in its discretion, process or decline to process any document not on an available standard 
form and which does not contain the certificate described above. 
 (F) Any document prepared in accordance with this rule and any other applicable rules 
shall be acceptable in any probate court in this state. 
 (G) For the purposes of this rule, any change or modification of a standard form which 
changes only the format in which dates are set forth shall not be considered to be the adoption of 
a new form, and any existing standard form may be modified or amended solely for the purpose 
of changing the format in which dates are set forth without affecting the effective date or 
otherwise changing the standard form. In the event such changes are made to a standard form, 
newly printed or created forms may be distributed to and by probate courts in lieu of older forms 
without such changes; however, older versions of standard forms not containing such changes 
shall be acceptable for filing in all probate courts until existing supplies are depleted. Any 
change or modification of a standard form which changes only the format in which dates are set 
forth shall not be considered to be a substituted document such as to require the certificate 
required under paragraph (D) of this rule. 
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 (H) Minor changes in spelling, grammar, syntax, or punctuation which does not effect a 
procedural or substantive change to a form may be made by the standing Forms and Rules 
Committee of the Council of Probate Court Judges of Georgia and may be submitted to the 
Supreme Court for approval without action by a quorum of the full council. 

 
Rule 6. Motions and Applications 

 
6.1 Filing. 
 Every motion made prior to trial, except those consented to by all parties, when filed 
shall include or be accompanied by citations of supporting authorities and, where allegations of 
unstipulated fact are relied upon, supporting affidavits, or citations to evidentiary materials of 
record. The clerk shall promptly upon filing furnish a copy provided by the attorney of such 
motions and related materials to the judge. 
 
6.2 Reply. 
 Unless otherwise ordered by the judge, each party opposing a motion shall serve and file 
a response, reply memorandum, affidavits, or other responsive material not later than thirty (30) 
days after service of the motion. 
 
6.3 Hearing. 
 Unless otherwise ordered by the court, all motions in civil actions, including those for 
summary judgment, may be decided by the court without oral hearing, except motions for new 
trial and motions for judgment notwithstanding the verdict. 
 Provided, however, oral argument on a motion for summary judgment shall be permitted 
upon written request made in a separate pleading bearing the caption of the case and entitled 
“Request for Oral Hearing”, and provided that such pleading is filed with the motion for 
summary judgment or filed not later than five (5) days after the time for response. 
 
6.4 Motions for summary judgment. 
 Upon any motion for summary judgment pursuant to the Georgia Civil Practice Act, there 
shall be annexed to the notice of motion a separate, short and concise statement of each theory of 
recovery and of each of the material facts as to which the moving party contends there is no 
genuine issue to be tried. The response shall include a separate, short and concise statement of 
each of the material facts as to which it is contended there exists a genuine issue to be tried. 
 
6.5 Time for filing summary judgment motions. 
 Motions for summary judgment shall be filed sufficiently early so as not to delay the trial. 
No trial shall be continued by reason of the delayed filing of a motion for summary judgment. 
 
6.6 Motions in emergencies. 
 Upon written notice and good cause shown, the judge may shorten or waive the time 
requirement applicable to emergency motions, except motions for summary judgment, or grant 

 

20 

 

an immediate hearing on any matter requiring such expedited procedure. The motion shall set 
forth in detail the necessity for such expedited procedure. 
 
6.7 Motions for new trial (applies to Article 6 Probate Courts only). 
 (A) Time for Hearing. In order to reduce delay between the conclusion of the trial and the 
filing of the notice of appeal, the trial court may hear motions for new trial immediately after 
filing and prior to the preparation of the transcript of proceedings. In any event, the motion for 
new trial shall be heard and decided as promptly as possible. 
 (B) Transcript Costs. Except where leave to proceed in forma pauperis has been granted, 
an attorney or party who files a motion for new trial, or a notice of appeal which specifies that 
the transcript of evidence or hearing shall be included in the record, shall be personally 
responsible for compensating the court reporter for the cost of transcription. The filing of such 
motion or notice shall constitute a certificate by the attorney or party that the transcript has been 
ordered from the court reporter. The filing of such motion or notice prior to ordering the 
transcript from the reporter shall subject the attorney or party to disciplinary action by the court. 
 
6.8 Default judgments pursuant to OCGA § 15-9-47. 
 Default judgments may be entered in any case pending before the court in which an 
answer, caveat, or other responsive pleading has not been filed within the time required by law or 
by order of the court. If required by the court, the party seeking entry of a default judgment in 
any action shall certify to the court the date and type of service effected as shown by court 
records and that there has been no defensive pleading from any party against whom the default 
judgment is sought. When required, any such certificate shall be in writing and must be attached 
to the proposed default judgment when presented to the judge for signature. 
 Any party seeking to open a default must make the required showing in writing under 
oath. The court may then enter an order, without notice or hearing, granting or denying the 
request to open the default. 
 
6.9 Leaves of absence. 
 (A) Leaves for thirty (30) calendar days or less 
 An attorney of record shall be entitled to a leave of absence for thirty (30) days or less 
from court appearance in pending matters which are neither on a published calendar for court 
appearance, nor noticed for a hearing during the requested time, by submitting to the clerk at 
least thirty (30) calendar days prior to the effective date for the proposed leave, a written notice 
containing: 
 1. A list of the actions to be protected, including the action numbers; 
 2. The reason for the leave of absence; and 
 3. The duration of the requested leave of absence. 
 A copy of the notice shall be sent, contemporaneously, to the judge before whom an 
action is pending and all opposing counsel. Unless opposing counsel files a written objection 
within ten (10) days with the clerk, with a copy to the court and all counsel of record, or the court 
responds denying the leave, such leave will stand granted without entry of an order. If objection 
is filed, the court, upon request of any counsel, will conduct a conference with all counsel to 
determine whether the court will, by order, grant the requested leave of absence. 
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an immediate hearing on any matter requiring such expedited procedure. The motion shall set 
forth in detail the necessity for such expedited procedure. 
 
6.7 Motions for new trial (applies to Article 6 Probate Courts only). 
 (A) Time for Hearing. In order to reduce delay between the conclusion of the trial and the 
filing of the notice of appeal, the trial court may hear motions for new trial immediately after 
filing and prior to the preparation of the transcript of proceedings. In any event, the motion for 
new trial shall be heard and decided as promptly as possible. 
 (B) Transcript Costs. Except where leave to proceed in forma pauperis has been granted, 
an attorney or party who files a motion for new trial, or a notice of appeal which specifies that 
the transcript of evidence or hearing shall be included in the record, shall be personally 
responsible for compensating the court reporter for the cost of transcription. The filing of such 
motion or notice shall constitute a certificate by the attorney or party that the transcript has been 
ordered from the court reporter. The filing of such motion or notice prior to ordering the 
transcript from the reporter shall subject the attorney or party to disciplinary action by the court. 
 
6.8 Default judgments pursuant to OCGA § 15-9-47. 
 Default judgments may be entered in any case pending before the court in which an 
answer, caveat, or other responsive pleading has not been filed within the time required by law or 
by order of the court. If required by the court, the party seeking entry of a default judgment in 
any action shall certify to the court the date and type of service effected as shown by court 
records and that there has been no defensive pleading from any party against whom the default 
judgment is sought. When required, any such certificate shall be in writing and must be attached 
to the proposed default judgment when presented to the judge for signature. 
 Any party seeking to open a default must make the required showing in writing under 
oath. The court may then enter an order, without notice or hearing, granting or denying the 
request to open the default. 
 
6.9 Leaves of absence. 
 (A) Leaves for thirty (30) calendar days or less 
 An attorney of record shall be entitled to a leave of absence for thirty (30) days or less 
from court appearance in pending matters which are neither on a published calendar for court 
appearance, nor noticed for a hearing during the requested time, by submitting to the clerk at 
least thirty (30) calendar days prior to the effective date for the proposed leave, a written notice 
containing: 
 1. A list of the actions to be protected, including the action numbers; 
 2. The reason for the leave of absence; and 
 3. The duration of the requested leave of absence. 
 A copy of the notice shall be sent, contemporaneously, to the judge before whom an 
action is pending and all opposing counsel. Unless opposing counsel files a written objection 
within ten (10) days with the clerk, with a copy to the court and all counsel of record, or the court 
responds denying the leave, such leave will stand granted without entry of an order. If objection 
is filed, the court, upon request of any counsel, will conduct a conference with all counsel to 
determine whether the court will, by order, grant the requested leave of absence. 
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 The clerk shall retain leave of absence notices in a chronological file sixty (60) days after 
the leave period; thereafter, the notices may be discarded. 
 (B) Leaves for more than thirty (30) calendar days or those either on a published 
calendar, noticed for a hearing, or not meeting the time requirements of Rule 6.9 (A). 
 Application for leaves of absence for more than thirty (30) days, or those either on a 
published calendar, noticed for a hearing, or not submitted within the time limits contained in 
Rule 6.9 (A) above, must be in writing, filed with the clerk, and served upon opposing counsel at 
least ten (10) days prior to submission to the appropriate judge of the court in which an action 
pends. This time period may be waived if opposing counsel consents in writing to the 
application. This procedure permits opposing counsel to object or to consent to the grant of the 
application, but the application is addressed to the discretion of the court. Such application for 
leave of absence shall contain: 
 1. A list of the actions to be protected, including the action numbers; 
 2. The reason for the leave of absence; 
 3. The duration of the requested leave of absence; and 
 4. Whether any hearings or trials have been scheduled and, if so, the date of said hearing 
or trial. 
 (C) Excusal from court appearances. 
 A leave when granted shall relieve any attorney from all trials, hearings, depositions, and 
other legal appearances in that matter. 
 This rule shall not extend any deadline set by law or the court. 
 
6.10 Recusal. 
 (A) Motions 
 All motions to recuse or disqualify a judge presiding in a particular case or proceeding 
shall be in writing, accompanied by an affidavit asserting the facts upon which the motion is 
founded, and timely filed. Filing and presentation to the judge shall be not later than five (5) days 
after the affiant first learned of the alleged grounds for disqualification, and not later than ten 
(10) days prior to the hearing or trial which is the subject of recusal or disqualification, unless 
good cause be shown for failure to meet such requirements. In no event shall the motion be 
allowed to delay the trial or proceeding. 
 (B) Duty of the trial judge 
 When a judge is presented with a motion to recuse, or disqualify, accompanied by an 
affidavit, the judge shall temporarily cease to act upon the merits of the matter, and shall 
immediately determine the timeliness of the motion and the legal sufficiency of the affidavit, and 
make a determination, assuming any of the facts alleged in the affidavit to be true, whether 
recusal would be warranted. If it is found that the motion is timely, the affidavit sufficient and 
that recusal would be authorized if some or all of the facts set forth in the affidavit are true, the 
judge shall immediately forward the matter to the Chief Superior Court Judge of the same circuit. 
 (C) Voluntary recusal 
 If a judge, either on his own motion or that of one of the parties, voluntarily disqualifies 
himself, the case shall be immediately transferred to the Chief Superior Court Judge of the same 
circuit to hear or assign the matter for hearing or trial according to the qualifications set forth in 
Rule 6.10 (D). 
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 (D) Hearing motion to recuse 
 The Chief Superior Court Judge from the same circuit shall hear the motion to determine 
whether the recusal is warranted. The Chief Superior Court Judge may assign any or all of such 
duties to a probate judge from another county, senior probate judge, sitting or retired judge or 
attorney admitted to the State Bar of Georgia, according to the requirements set forth in the 
Official Code of Georgia Annotated for the probate court of that county. When the motion to 
recuse is filed in an Article 6 Probate Court, the judge or attorney assigned to determine the 
motion or hear the case shall have been admitted to the practice of law for at least seven (7) 
years. 
 (E) Selection of a judge 
 If a recusal motion is sustained, the Chief Superior Court Judge of the same circuit as the 
recused judge, or the judge appointed by the Chief Superior Court Judge shall also hear the trial 
of the case or appoint another judge or attorney to hear the case, according to the qualifications 
set forth in Rule 6.10 (D). 
 In any hearing on a motion to recuse or disqualify a judge, the challenged judge shall 
neither select nor participate in the selection of the judge to hear the motion. If recused or 
disqualified, the recused or disqualified judge shall not select nor participate in the selection of 
the person assigned to hear further proceedings in the involved action. 
 (F) Criteria 
 The following criteria shall be used to determine whether or not the recusal is necessary. 
 1. Actual bias or impartiality; 
 2. Judge's personal knowledge of facts in dispute; 
 3. Judge's relationship to party or counsel; 
 4. Impartiality that might reasonably be questioned (speeches by others shall not be 
considered that of the judge); 
 5. Economic interest in the proceedings by the judge, or judge's spouse, child, family or 
household member. When determining impartiality with respect to campaign contributions the 
following may be considered: 
 (a) Amount of the contribution or support; 
 (b) Timing of support; 
 (c) Actual contributor's or support's relationship to the parties; 
 (d) Impact of support or contribution; 
 (e) Nature of contributor's prior political activities and prior relationship with the judge; 
 (f) Nature of case pending and its importance or the parties or counsel; or 
 (g) Any other factors relevant to issue of campaign support that cause the judge's 
impartiality to be questioned. 
 6. Public, non-courtroom, statements that commit or appear to commit the judge to a 
particular conclusion; and 
 7. Judge is previous party, employee, witness or party to a case. 
 
6.11 Conflicts -- state and federal courts. 
 (A) An attorney shall not be deemed to have a conflict unless: 
 1. The attorney is lead counsel in two or more of the actions affected; and 
 2. The attorney certifies that the matters cannot be adequately handled, and the client's 
interest adequately protected, by other counsel for the party in the action or by other attorneys in 
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lead counsel's firm; certifies that in spite of compliance with this rule, the attorney has been 
unable to resolve these conflicts; and certifies in the notice a proposed resolution by list of such 
cases in the order of priority specified by this rule. 
 (B) When an attorney is scheduled for a day certain by trial calendar, special setting or 
court order to appear in two or more courts (trial or appellate; state or federal), the attorney shall 
give prompt written notice as specified in (A) above of the conflict to opposing counsel, to the 
clerk of each court and to the judge before whom each action is set for hearing (or, to an 
appropriate judge if there has been no designation of a presiding judge). The written notice shall 
contain the attorney's proposed resolution of the appearance conflicts in accordance with the 
priorities established by this rule and shall set forth the order of cases to be tried with a listing of 
the date and data required by (B) 1.-4. as to each case arranged in the order in which the cases 
should prevail under this rule. In the absence of objection from opposing counsel or the courts 
affected, the proposed order of conflict resolution shall stand as offered. Should a judge wish to 
change the order of cases to be tried, such notice shall be given promptly after agreement is 
reached between the affected judges. Attorneys confronted by such conflicts are expected to give 
written notice such that it will be received at least seven (7) days prior to the date of conflict. 
Absent agreement, conflicts shall be promptly resolved by the judge or the clerk of each affected 
court in accordance with the following order of priorities: 
 1. Criminal (felony) actions shall prevail over civil actions. Criminal actions in which a 
demand for speedy trial has been timely filed pursuant to OCGA §§ 17-7-170 and/or 17-7-171 
shall automatically take precedence over all other actions unless otherwise directed by the court 
in which the speedy trial demand is pending; 
 2. Jury trials shall prevail over non-jury matters, including trials and administrative 
proceedings; 
 3. Within the category of non-jury matters, the following will have priority: (a) parental 
terminations, (b) trials, (c) all other non-jury matters including appellate arguments, hearings and 
conferences; 
 4. Within each of the above categories only, the action which was first filed shall take 
precedence. 
 (C) Conflict resolution shall not require the continuance of the other matter or matters not 
having priority. In the event any matter listed in the letter notice is disposed of prior to the 
scheduled time set for any other matter listed, or subsequent to the scheduled time set, but prior 
to the end of the calendar, the attorney shall immediately notify all affected parties, including the 
court affected, of the disposal and shall, absent good cause shown to the court, proceed with the 
remaining case or cases in which the conflict was resolved by the disposal in the order of 
priorities as set forth heretofore. 
 

Rule 7. Civil Discovery 
 
7.1 Time for discovery. 
 (A) In non-Article 6 Probate Courts, in order for a party to utilize the court's compulsory 
process to compel discovery, any desired discovery procedures must first be commenced 
promptly, pursued diligently and completed without unnecessary delay, and within two (2) 
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months after the filing of the answer, unless for cause shown the time has been extended or 
shortened by court order. 
 (B) In Article 6 Probate Courts as defined in Rule 2.7, in order for a party to utilize the 
court's compulsory process to compel discovery, any desired discovery procedures must first be 
commenced promptly, pursued diligently and completed without unnecessary delay, and within 
six (6) months after the filing of the answer, objection, or other response. At any time, the court, 
in its discretion, may extend, reopen or shorten the time for discovery. 
 
7.2 Filing requirements. 
 (A) Depositions and other original discovery material shall not be filed with the court 
unless or until required by the provisions of OCGA § 9-11-29.1 (a) (1)-(5). 
 (B) A party serving interrogatories, requests for production of documents, requests for 
admission, and answers or responses thereto upon counsel, a party or a non-party may file with 
the court a certificate indicating the pleading which was served, the date of service (or that the 
same has been delivered for service with the summons), and the persons served. 
 
7.3 Depositions upon oral examination. 
 Unless otherwise authorized by the court or stipulated by the parties, the duration of a 
deposition is limited to one (1) day of seven (7) hours. The court must allow additional time if 
needed for a fair examination of the deponent or if the deponent or another person or other 
circumstance impedes or delays the examination. 
 
7.4 Failure to make discovery and motion to compel discovery. 
 (A) Prior to filing a motion to compel discovery, counsel for the moving party shall 
confer with counsel for the opposing party in a good faith effort to resolve the matters involved. 
At the time of filing the motion, counsel shall also file a statement certifying that such 
conference has occurred, and that the effort to resolve by agreement the issues raised failed. If 
some of the issues have been resolved by agreement, the statement shall specify the issues 
remaining unresolved. 
 (B) Motions to compel discovery in accordance with OCGA § 9-11-37 shall: 
 1. Quote verbatim or attach a copy as an exhibit of each interrogatory, request for 
admission, or request for production to which objection is taken; 
 2. Include the specific objection or response said to be insufficient; 
 3. Include the grounds assigned for the objection (if not apparent from the objection); and 
 4. Include the reasons assigned as supporting the motion. Such objections and grounds 
shall be addressed to the specific interrogatory, request for admission, or request for production 
and may not be made generally. 

 
Rule 8. Pre-trial Proceedings 

 
8.1 Procedures. 
 The judge may set pre-trial conferences sua sponte or upon motion. In scheduling actions 
for pre-trial conferences the court shall give consideration to the nature of the action, its 
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scheduled time set for any other matter listed, or subsequent to the scheduled time set, but prior 
to the end of the calendar, the attorney shall immediately notify all affected parties, including the 
court affected, of the disposal and shall, absent good cause shown to the court, proceed with the 
remaining case or cases in which the conflict was resolved by the disposal in the order of 
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Rule 7. Civil Discovery 
 
7.1 Time for discovery. 
 (A) In non-Article 6 Probate Courts, in order for a party to utilize the court's compulsory 
process to compel discovery, any desired discovery procedures must first be commenced 
promptly, pursued diligently and completed without unnecessary delay, and within two (2) 
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months after the filing of the answer, unless for cause shown the time has been extended or 
shortened by court order. 
 (B) In Article 6 Probate Courts as defined in Rule 2.7, in order for a party to utilize the 
court's compulsory process to compel discovery, any desired discovery procedures must first be 
commenced promptly, pursued diligently and completed without unnecessary delay, and within 
six (6) months after the filing of the answer, objection, or other response. At any time, the court, 
in its discretion, may extend, reopen or shorten the time for discovery. 
 
7.2 Filing requirements. 
 (A) Depositions and other original discovery material shall not be filed with the court 
unless or until required by the provisions of OCGA § 9-11-29.1 (a) (1)-(5). 
 (B) A party serving interrogatories, requests for production of documents, requests for 
admission, and answers or responses thereto upon counsel, a party or a non-party may file with 
the court a certificate indicating the pleading which was served, the date of service (or that the 
same has been delivered for service with the summons), and the persons served. 
 
7.3 Depositions upon oral examination. 
 Unless otherwise authorized by the court or stipulated by the parties, the duration of a 
deposition is limited to one (1) day of seven (7) hours. The court must allow additional time if 
needed for a fair examination of the deponent or if the deponent or another person or other 
circumstance impedes or delays the examination. 
 
7.4 Failure to make discovery and motion to compel discovery. 
 (A) Prior to filing a motion to compel discovery, counsel for the moving party shall 
confer with counsel for the opposing party in a good faith effort to resolve the matters involved. 
At the time of filing the motion, counsel shall also file a statement certifying that such 
conference has occurred, and that the effort to resolve by agreement the issues raised failed. If 
some of the issues have been resolved by agreement, the statement shall specify the issues 
remaining unresolved. 
 (B) Motions to compel discovery in accordance with OCGA § 9-11-37 shall: 
 1. Quote verbatim or attach a copy as an exhibit of each interrogatory, request for 
admission, or request for production to which objection is taken; 
 2. Include the specific objection or response said to be insufficient; 
 3. Include the grounds assigned for the objection (if not apparent from the objection); and 
 4. Include the reasons assigned as supporting the motion. Such objections and grounds 
shall be addressed to the specific interrogatory, request for admission, or request for production 
and may not be made generally. 

 
Rule 8. Pre-trial Proceedings 

 
8.1 Procedures. 
 The judge may set pre-trial conferences sua sponte or upon motion. In scheduling actions 
for pre-trial conferences the court shall give consideration to the nature of the action, its 
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complexity and the reasonable time requirements for preparation for pre-trial. In the event a pre-
trial conference is ordered, the following shall apply. 
 A calendar will be published or a written order issued specifying the time and place for 
the pre-trial conference. The court will consider the issues stated in OCGA § 9-11-16. The pre-
trial hearing shall be attended by the attorneys who will actually try the action. With the consent 
of the court, another attorney of record in the action may attend if authorized to define the issues 
and enter into stipulations. At the commencement of the pre-trial conference, or prior thereto 
upon written order of the court, counsel for each party shall present to the court a written 
proposed pre-trial order in substantially the form required by the rules. Failure of counsel to 
appear at the pre-trial conference without legal excuse or to present a proposed pre-trial order 
shall authorize the court to remove the action from any trial calendar, enter such pre-trial order as 
the court shall deem appropriate, or impose any other appropriate sanction, except dismissal of 
the action with prejudice. 
 
8.2 Pre-trial order. 
 At the pre-trial conference, or prior to that day as specified in the pre-trial calendar, 
counsel for each party shall have prepared and shall file with the court a proposed pre-trial order 
in substantially the following form. The words “plaintiff” and “defendant” may be changed if 
other words are more appropriate. 
 

IN THE PROBATE COURT OF ______ COUNTY 
 

STATE OF GEORGIA 
 
(STYLE OF CASE)        ESTATE NO. ___ 

 
PRE-TRIAL ORDER 

  
 The following constitutes a Pre-Trial Order entered in the above-styled case after 
conference with counsel for the parties: 
 
 (1) The names, addresses and telephone numbers of the attorneys who will conduct the 
trial are as follows: 
 Plaintiff 
 ________________________________________________________________________ 
 Defendant 
 ________________________________________________________________________ 
 Other 
 ________________________________________________________________________ 
 
 (2) The estimated time required for trial is _____________________________________ 
 
 (3) There are no motions or other matters pending for consideration by the court except 
as follows: ____________________________________________________________________ 
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 (4) If applicable, the jury will be qualified as to relationship with the following: 
______________________________________________________________________________ 
 
 (5) a. All discovery has been completed, unless otherwise noted, and the court will not 
consider any further motions to compel discovery except for good cause shown. The parties, 
however, shall be permitted to take depositions of any person(s) for the preservation of evidence 
for use at trial. 
 b. Unless otherwise noted, the names of the parties as shown in the caption to this order 
are correct and complete and there is no question by any party as to the misjoinder or nonjoinder 
of any parties. 
 
 (6) The following is the Plaintiff's brief and succinct outline of the case and contentions: 
(USE SPACE AS NEEDED) 
 
 (7) The following is the Defendant's brief and succinct outline of the case and 
contentions: (USE SPACE AS NEEDED) 
 
 (8) The issues for determination are as follows: _________________________________ 
______________________________________________________________________________ 
 
 (9) The following facts are stipulated: _________________________________________ 
______________________________________________________________________________ 
 
 (10) The following is a list of all documentary and physical evidence that will be 
tendered at the trial by the Plaintiff or Defendant. Unless noted, the parties have stipulated as to 
the authenticity of the documents listed and the exhibits listed may be admitted without further 
proof of authenticity. All exhibits shall be marked by counsel prior to trial so as not to delay the 
trial. 
 
 a. By the Plaintiff: ________________________________________________________ 
______________________________________________________________________________ 
 
 b. By the Defendant: ______________________________________________________ 
______________________________________________________________________________ 
 
 (11) Special authorities relied upon by Plaintiff relating to peculiar evidentiary or other 
legal questions are as follows: _____________________________________________________ 
______________________________________________________________________________ 
 
 (12) Special authorities relied upon by Defendant relating to peculiar evidentiary or other 
legal questions are as follows: _____________________________________________________ 
______________________________________________________________________________ 
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______________________________________________________________________________ 
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______________________________________________________________________________ 
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______________________________________________________________________________ 
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 (13) If applicable, requests and exceptions to charge 
 
 All requests to charge shall be numbered consecutively on separate sheets of paper and 
submitted to the court in duplicate by counsel for all parties at the commencement of trial, unless 
otherwise provided by pre-trial order; provided, however, that additional requests may be 
submitted to cover unanticipated points that arise thereafter. 
 
 (14) The testimony of the following persons may be introduced by depositions: ________ 
______________________________________________________________________________ 
 
 Any objection to the depositions or questions or arguments in the depositions shall be 
called to the attention of the court prior to trial. 
 
 (15) The following are lists of witnesses the 
 a. Plaintiff will have present at trial: __________________________________________ 
______________________________________________________________________________ 
 
 b. Plaintiff may have present at trial: __________________________________________ 
______________________________________________________________________________ 
 
 c. Defendant will have present at trial: _________________________________________ 
______________________________________________________________________________ 
 
 d. Defendant may have present at trial: ________________________________________ 
______________________________________________________________________________ 
 
 Opposing counsel may rely on representation by the designated party that he will have a 
witness present unless notice to the contrary is given in sufficient time prior to trial to allow the 
other party to subpoena the witness or obtain his testimony by other means. 
 
 (16) If applicable, the forms of all possible verdicts to be considered by the jury are as 
follows: ______________________________________________________________________ 
______________________________________________________________________________ 
 
 (17) a. The possibilities of settling the case are: _________________________________ 
______________________________________________________________________________ 
 
 b. The parties do/do not want the case reported. If they do, _________ will arrange for 
the reporter. 
 
 c. The cost of take-down will be paid by: ______________________________________ 
 
 d. Other matters: 
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        Submitted by: 
        ______________________________ 
        ______________________________ 
 
 It is hereby ordered that the foregoing, including the attachments thereto, constitutes the 
PRE-TRIAL ORDER in the above case and supersedes the pleadings which may not be further 
amended except by order of the court to prevent manifest injustice. 
 
  
 This ______ day of ______, 20___. 
        ______________________________
    
        Judge, Probate Court 
        _________________ County 
 

Rule 9. Custody of Evidence -- Civil Cases 
 
9.1 Prior to and during the trial or hearing. 
 A clerk or court reporter in possession of documents, electronic documents, audio and 
video recordings of whatever form, exhibits, and other material objects or any other items 
admitted as evidence in a civil case shall, if such items are separated from the original case file, 
maintain a log or inventory of all such items with the case number, party names, descriptions of 
the items, the name and official position of the custodian, and the location of the storage of the 
items. Dangerous or contraband items shall be placed in the custody of a clerk and be maintained 
in the courthouse or other such location as allowed by law and be available during court 
proceedings and accessible to the court reporter. Unless retained in the original case file, all such 
items admitted as evidence shall be identified or tagged by a clerk or court reporter with the case 
number and the exhibit number and be recorded in the log or inventory. Within thirty (30) days 
after disposition of the case, the court reporter, if in possession of items admitted into evidence, 
shall transfer such items of evidence along with the evidence log or inventory to a clerk of the 
originating court. A clerk shall update the log or inventory to show the current custodian and the 
location of the evidence. 
 
9.2 Once the trial is concluded. 
 Evidence in the possession of a clerk or court reporter shall be maintained in accordance 
with the law. The designated custodian shall be responsible for the recording on the evidence log 
or inventory the name of the counsel or party, the date, and the purpose for the release of any 
such items of evidence. Subsequent to admission of any item into evidence by the court, no 
substitution for the item admitted into evidence shall be made except by leave of the court. Any 
counsel or party seeking to make a substitution for admitted evidence after the close of evidence 
shall file a motion for an order authorizing such substitution. Upon granting of an order for 
substitution, the order shall be entered into the log or inventory. Dangerous or contraband items 
shall be transferred to the sheriff or other appropriate law enforcement agency along with a copy 
of the log or inventory. The sheriff or other law enforcement agency shall acknowledge the 
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amended except by order of the court to prevent manifest injustice. 
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maintain a log or inventory of all such items with the case number, party names, descriptions of 
the items, the name and official position of the custodian, and the location of the storage of the 
items. Dangerous or contraband items shall be placed in the custody of a clerk and be maintained 
in the courthouse or other such location as allowed by law and be available during court 
proceedings and accessible to the court reporter. Unless retained in the original case file, all such 
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9.2 Once the trial is concluded. 
 Evidence in the possession of a clerk or court reporter shall be maintained in accordance 
with the law. The designated custodian shall be responsible for the recording on the evidence log 
or inventory the name of the counsel or party, the date, and the purpose for the release of any 
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transfer with a signed receipt and the receipt shall be retained with the log or inventory created 
and maintained by a clerk. A clerk and the sheriff or other law enforcement agency shall each 
maintain a log or inventory of such items of evidence. In all cases, the court reporter shall be 
granted the right of access to such items of evidence necessary to complete the transcript of the 
case. In any case in which no court reporter was retained, a clerk shall keep and store the 
evidence or ensure that it is maintained in an appropriate location. 
 The log or inventory of any evidence separated from the original case file shall be 
maintained in the original case file. Upon the expiration of the time for the filing of an appeal 
during which no motion for new trial or appeal has been filed by any party, a clerk, court 
reporter, sheriff or other law enforcement agency may, and shall upon written request, return any 
item of admitted evidence to the counsel or party who tendered the same; provided, however, 
that no item which is contraband or illegal to possess in the state of Georgia shall be returned to 
any counsel or party, and all such items shall, upon the expiration of the time for the filing of an 
appeal during which no motion for new trial or appeal has been filed by any party, be delivered 
over to the sheriff of the county for appropriate disposition. Upon the expiration of the time for 
the filing of an appeal during which no motion for new trial or appeal has been filed by any 
party, a clerk, court reporter, sheriff or other law enforcement agency may notify in writing the 
counsel or party who tendered any admitted evidence in the possession of such clerk, court 
reporter, sheriff or law enforcement agency, to retrieve such item(s) within thirty (30) days of the 
written notice, and, upon the failure of the counsel or party to retrieve same within such thirty 
(30) days, the clerk, court reporter, sheriff or law enforcement agency may dispose of the 
item(s). 
 

Suggested Minimum Requirements for an Evidence 
Maintenance Log 

 
EXH. # DESCRIPTION RELINQUISHED BY DATE/TIME OF 

TRANSFER 
RECEIVING 
AGENCY 

RECEIVING 
AGENT 

PHYSICAL 
LOCATION 
TRANSFERRED TO 

  Signature of 
Relinquishing Clerk 

  Signature of’ 
Receiving Clerk 

 

  Type or 
Print Name 

  Type or 
Print Name 

 

  Signature of 
Relinquishing Clerk 

  Signature of 
Receiving Clerk 

 

  Type or 
Print Name 

  Type or 
Print Name 

 

 
    
 

Rule 10. Hearings and Trials 
 
10.1 Court protocol. 
 (A) Head coverings. 
 Head coverings are prohibited in the courtroom except in cases where the covering is 
worn for medical or religious reasons. To the extent security requires a search of a person 
wearing a permitted head covering, the individual has the option of having the inspection 
performed by a same-sex officer in private. The individual is allowed to replace her own head 
covering after the inspection is complete. 
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 (B) Request for accommodation. 
 Any party or witness who needs special accommodation for a disability, interpreter, or 
other assistance shall inform the court of such need not less than ten (10) days prior to the 
scheduled hearing or trial, or immediately upon learning of his required appearance at such 
hearing or trial if notice is received by the individual less than ten (10) days prior thereto. The 
attorney representing the party or calling the witness shall ensure compliance with this rule. 
 
10.2 Language Line Service. 
 The Language Line Service is authorized for use in the probate courts whenever foreign 
language interpretation is required in preliminary or administrative matters, subject, however, to 
the Supreme Court Rule on the Use of Interpreters for Non-English Speaking Persons. 
 
10.3 Cell phones. 
 Cell phones shall not be audible in the courtroom, and their use may be further restricted 
by the judge. 
 
10.4 Court reporters. 
 Unless otherwise notified by the court, if any party desires that a hearing or trial be 
reported by a court reporter, then it shall be the duty of such party to arrange, at his own expense, 
for a court reporter to be present at the hearing or trial. Such party shall immediately notify the 
court and opposing counsel in writing when such arrangements have been made. No delay or 
continuance of any hearing or trial shall be granted in order to allow any party to make such 
arrangements, except for good cause shown. If the court will arrange for a court reporter to be 
present at a particular hearing or trial, then the court will so inform the parties in the notice of 
hearing, pre-trial order, or other appropriate notice. 
 
10.5 Setting contested hearings. 
 Hearings on contested matters shall be set by the court upon the request of any interested 
party, at the next available hearing date, and notice shall be given by first class mail at least ten 
(10) days in advance to all interested parties. An interested party represented by an attorney shall 
be notified by giving notice to his attorney. 
 
10.6 Continuances. 
 Any request for continuance shall be made in conformance with OCGA § 9-10-150 et 
seq. 
 
10.7 Excusals from courtroom. 
 During the course of a proceeding no one except the judge may excuse a party, a witness 
(including one who has testified), or counsel from the courtroom. 
 
10.8 Arguments. 
 (A) Sequence. When the burden of proof rests with the petitioner, the petitioner is entitled 
to the opening and concluding arguments except that if the respondent introduces no evidence or 
admits a prima facie case, he shall be entitled to open and conclude. 
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 (B) Length. In all misdemeanor cases, closing argument shall be limited to one-half hour 
per side without obtaining special leave of the court before the argument is opened. 
 (C) Participants. Not more than two attorneys shall be permitted to argue any case for any 
party except by leave of court; in no event shall more than one attorney for each party be heard 
in concluding argument. 
 
10.9 Dismissal for failure to appear. 
 On its own motion or upon motion of the opposite party, the court may dismiss without 
prejudice any action, or where appropriate, any pleading filed on behalf of any party upon the 
failure to properly respond to the call of the action for trial or other proceeding. The court may 
adjudge any attorney in contempt for failure to appear without legal excuse upon the call of any 
proceeding. 
 
10.10 Electronic and photographic news coverage of judicial proceedings. 
 Unless otherwise provided by rule of the Supreme Court or otherwise ordered by the 
judge after appropriate hearing (conducted after notice to all parties and counsel of record) and 
findings, representatives of the print and electronic public media may be present at and 
unobtrusively make written notes and sketches pertaining to any judicial proceedings in the 
courts. However, due to the distractive nature of electronic or photographic equipment, 
representatives of the public media utilizing such equipment are subject to the following 
restrictions and conditions: 
 Persons desiring to broadcast/record/photograph official court proceedings must file a 
timely written request (form attached as Exhibit “A”) with the judge involved prior to the 
hearing or trial, specifying the particular case or proceedings for which such coverage is 
intended; the type equipment to be used in the courtroom; the trial, hearing or proceeding to be 
covered; and the person responsible for installation and operation of such equipment. 
 Approval of the judge to broadcast/record/photograph a proceeding, if granted, shall be 
granted without partiality or preference to any person, news agency, or type of electronic or 
photographic coverage, who agrees to abide by and conform to these rules, up to the capacity of 
the space designated therefor in the courtroom. Violation of these rules will be grounds for a 
reporter/technician to be removed or excluded from the courtroom and held in contempt. 
 The judge, in his discretion, may require pooled coverage which would allow only one 
still photographer, one television camera and attendant, and one radio or tape recorder outlet and 
attendant. Photographers, electronic reporters and technicians shall be expected to arrange 
among themselves pooled coverage if so directed by the judge and to present the judge with a 
schedule and description of the pooled coverage. If the covering persons cannot agree on such a 
schedule or arrangement, the judge may, in his discretion, designate the schedule and 
arrangements for pooled coverage. 
 The positioning and removal of cameras and electronic devices shall be done quietly and, 
if possible, before or after the court session or during recesses; in no event shall such disturb the 
proceedings of the court. In every such case, equipment should be in place and ready to operate 
before the time court is scheduled to be called to order. 
 Overhead lights in the courtroom shall be switched on and off only by court personnel. 
No other lights, flashbulbs, flashes or sudden light changes may be used unless the judge 
approves beforehand. 
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 No adjustment of central audio system shall be made except by persons authorized by the 
judge. Audio recordings of the court proceedings will be from one source, normally by 
connection to the court's central audio system. Upon prior approval of the court, other 
microphones may be added in an unobtrusive manner to the court's public address system. 
 All television cameras, still cameras and tape recorders shall be assigned to a specific 
portion of the public area of the courtroom or specially designed access areas, and such 
equipment will not be permitted to be removed or relocated during the court proceedings. 
 Still cameras, movie and television cameras and broadcasting and recording devices must 
operate quietly. If any equipment is determined by the judge to be of such noise as to be 
distractive to the court proceedings, then such equipment can be excluded from the courtroom by 
the judge. 
 Photographs and televising of the public and the courtroom are allowed, if done without 
disruption to the court proceedings. 
 Reporters, photographers, and technicians must have and produce upon request of court 
officials credentials identifying them and the media company for which they work. 
 Court proceedings shall not be interrupted by a reporter or technician with a technical or 
an equipment problem. 
 Reporters, photographers, and technicians should do everything possible to avoid 
attracting attention to themselves. Reporters, photographers, and technicians will be accorded 
full right of access to court proceedings for obtaining public information within the requirements 
of due process of law, so long as it is done without detracting from the dignity and decorum of 
the court. 
 Other than as permitted by these rules and guidelines, there will be no photographing or 
radio or television broadcasting, including video taping pertaining to any judicial proceedings on 
the courthouse floor where the trial, hearing or proceeding is being held or any other courthouse 
floor whereon is located a probate court courtroom, whether or not the court is actually in 
session. 
 No interviews pertaining to a particular judicial proceeding will be conducted in the 
courtroom except with the permission of the judge. 
 All media plans heretofore approved by the Supreme Court for probate courts are hereby 
repealed. 
 

EXHIBIT “A” 
 

IN THE PROBATE COURT OF ______ COUNTY 
 

STATE OF GEORGIA 
 
(STYLE OF CASE)       ESTATE OR FILE NO. ___ 
 
REQUEST TO INSTALL RECORDING AND/OR PHOTOGRAPHING EQUIPMENT 
PURSUANT TO RULES AND GUIDELINES FOR ELECTRONIC AND PHOTOGRAPHIC 
NEWS COVERAGE OF JUDICIAL PROCEEDINGS. 
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 (B) Length. In all misdemeanor cases, closing argument shall be limited to one-half hour 
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 Pursuant to Rule 10.10 of the Uniform Probate Court Rules, the undersigned hereby 
requests permission to install equipment in courtroom in order to record, photograph or televise 
all or portions of the proceedings in the above-captioned case. 
 
 Consistent with the provisions of the rules and guidelines, the undersigned desires to 
install the following described equipment: ___________ in the following locations: 
___________. The proceedings that the undersigned desires to record, photograph or televise 
commence on ___(DATE)___. Subject to direction from the court regarding possible pooled 
coverage, the undersigned wishes to install this equipment in the courtroom on ___(DATE)___. 
The personnel who will be responsible for the installation and operation of this equipment during 
its use are: ___(IDENTIFY APPROPRIATE PERSONNEL)___. 
 
 The undersigned hereby certifies that the equipment to be installed and the locations and 
operation of such equipment will be in conformity with the rules and guidelines issued by the 
court. 
 
 This __________ day of __________, 20__. 
 
_________________________ 
(Individual Signature) 
_________________________ 
(Representing/Firm) 
_________________________ 
(Position) 
_________________________ 
(Address) 
_________________________ 
(Telephone Number) 
 
APPROVED: 
_________________________ 
Judge, Probate Court 
___________________ County 
 
10.11 Jury trials (Article 6 Probate Courts). 
 (A) Demand and procedure 
 Right to Jury Trial. The right to a jury trial must be asserted by a written demand within 
thirty (30) days after the filing of the first pleading of the party or within fifteen (15) days after 
the filing of the first pleading of an opposing party, whichever is later, except that with respect to 
a petition pursuant to OCGA §§ 29-4-10 and 29-5-10, relating to guardianship or conservatorship 
of an incapacitated adult, if any interested party desires a trial by jury, such party must make 
such request for a jury trial within ten (10) days after the date of mailing of the notice provided 
for by OCGA §§ 29-4-12 (c) and 29-5-12 (c). If a party fails to assert the right to a jury trial, the 
right shall be deemed waived and may not thereafter be asserted. 
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 All laws with reference to the number, composition, qualifications, impaneling, 
challenging, and compensation of jurors in superior courts shall apply to, and be observed by, the 
Article 6 Probate Courts in civil cases. 
 (B) Voir dire. 
 The court may propound, or cause to be propounded by counsel, such questions of the 
jurors as provided in OCGA § 15-12-133; however, the form, time required, and number of such 
questions is within the discretion of the court. The court may require that questions be asked 
once only to the full array of the jurors, rather than to every juror one at a time, provided that the 
question be framed and the response given in a manner that will provide the propounder with an 
individual response prior to the interposition of challenge. Hypothetical questions are 
discouraged, but may be allowed in the discretion of the court. It is improper to ask how a juror 
would act in certain contingencies or on a certain hypothetical state of facts. No question shall be 
framed so as to require a response from a juror which might amount to a prejudgment of the 
action. Questions calling for an opinion by a juror on matters of law are improper. The court will 
exclude questions which have been answered in substance previously by the same juror. It is 
discretionary with the court to permit examination of each juror without the presence of the 
remainder of the panel. Objections to the mode and conduct of voir dire must be raised promptly 
or they will be regarded as waived. 
 (C) Selection of juries. 
 After completion of the examination of jurors upon their voir dire, the parties and their 
counsel shall be entitled, upon request, to fifteen (15) minutes to prepare for jury selection; 
thereafter, during the selection of jurors, the court in its discretion, upon first warning counsel, 
may restrict to not less than one minute the time within which each party may exercise a 
peremptory challenge; a party shall forfeit a challenge by failing to exercise it within the time 
allowed. 
 (D) Requests and exceptions to charge. 
 All requests to charge shall be numbered consecutively on separate sheets of paper and 
submitted to the court in duplicate by counsel for all parties at the commencement of trial, unless 
otherwise provided by pre-trial order; provided, however, that additional requests may be 
submitted to cover unanticipated points which arise thereafter. 
 

Rule 11. Telephone and Video-Conferencing 
 
11.1 Telephone conferencing. 
 The trial court, on its own motion or upon the request of any party, may in its discretion 
conduct pre-trial or post-trial proceedings in civil actions by telephone conference with attorneys 
for all affected parties. The trial judge may specify: 
 (A) The time and the person who will initiate the conference; 
 (B) The party which is to incur the initial expense of the conference call, or the 
apportionment of such costs among the parties, while retaining the discretion to make an 
adjustment of such costs upon final resolution of the case by taxing same as part of the costs; and 
 (C) Any other matter or requirement necessary to accomplish or facilitate the telephone 
conference. 
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11.2 Video-conferencing. 
 (A) Matters which may be conducted by video-conference: 
 1. Determination of indigence and appointment of counsel; 
 2. Hearings on appearance and appeal bonds; 
 3. Initial appearance hearings; 
 4. Probable cause hearings; 
 5. Applications for arrest warrants; 
 6. Applications for search warrants; 
 7. Arraignment or waiver of arraignment; 
 8. Pre-trial diversion and post-sentencing compliance hearings; 
 9. Entry of pleas in criminal cases; 
 10. Impositions of sentences upon pleas of guilty or nolo contendere; 
 11. Probation revocation hearings; 
 12. Post-sentencing proceedings in criminal cases; 
 13. Acceptance of special pleas of insanity (incompetency to stand trial); 
 14. Situations involving inmates with highly sensitive medical problems or who pose a 
high security risk; 
 15. Testimony of youthful witnesses; 
 16. Appearances of interpreters; and 
 17. All mental health, alcohol and drug hearings held by the probate court pursuant to 
OCGA Title 37 provided that the confidentiality prescribed by OCGA Title 37 be preserved. 
Notwithstanding any other provisions of this rule, a judge may order a person's personal 
appearance in court for any hearing. 
 (B) Confidential attorney-client communication. 
 Provision shall be made to preserve the confidentiality of attorney-client communications 
and privilege in accordance with Georgia law. In all criminal proceedings, the defendant and 
defense counsel shall be provided with a private means of communications when in different 
locations. 
 (C) Witnesses. 
 In any pending matter, a witness may testify via videoconference. Any party desiring to 
call a witness by video-conference shall file a notice of intention to present testimony by 
videoconference at least thirty (30) days prior to the date scheduled for such testimony. Any 
other party may file an objection to the testimony of a witness by video-conference within ten 
(10) days of the filing of the notice of intention. In civil matters, the discretion to allow 
testimony via video-conference shall rest with the trial judge. In any criminal matter, a timely 
objection shall be sustained; however, such objection shall act as a motion for continuance and a 
waiver of any speedy trial demand. 
 (D) Recording of hearings. 
 A record of any proceedings conducted by video-conference shall be made in the same 
manner as all such similar proceedings not conducted by video-conference. However, upon the 
consent of all parties, that portion of the proceedings conducted by videoconference may be 
recorded by an audio-visual recording system and such recording shall be part of the record of 
the case and transmitted to courts of appeal as if part of a transcript. 
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 (E) Technical standards. 
 Any video-conferencing system utilized under this rule must conform to the following 
minimum requirements: 
 1. All participants must be able to see, hear, and communicate with each other 
simultaneously; 
 2. All participants must be able to see, hear, and otherwise observe any physical evidence 
or exhibits presented during the proceeding, either by video, facsimile, or other method; 
 3. Video quality must be adequate to allow participants to observe each other's demeanor 
and nonverbal communications; and 
 4. The location from which the trial judge is presiding shall be accessible to the public to 
the same extent as such proceeding would if not conducted by video-conference. The court shall 
accommodate any request by interested parties to observe the entire proceeding. 
 

Rule 12. Appeals 
 
12.1 Appeals -- preparation of record. 
 (A) Non-Article 6 Probate Courts 
 The record which is transmitted to the superior court in connection with any de novo 
appeal from the probate court shall include certified copies of all documents which will be 
recorded in the official record books of the probate court. In addition, a certified copy of any 
alleged will which is denied probate will be transmitted even though it will not be recorded on 
the probate court records. No exhibits, transcripts of hearings, depositions, interrogatories, 
notices to produce documents, or any other materials which reflect the evidence presented in the 
probate court shall be transmitted to the superior court in connection with a de novo appeal. 
Instead, any such materials in the possession of the court (other than documents required by law 
to be kept on file with the probate court) shall be returned to the attorney who presented them, if 
the probate court is requested to do so or does so on its own motion, and the attorney may then 
present them at the superior court hearing if he desires. 
 (B) Article 6 Probate Courts 
 The record which is transmitted to the appropriate appellate court on appeal shall be 
prepared in the same manner as appeals from the superior court are prepared, as nearly as 
practicable. 
 (C) Fees for Article 6 Probate Courts 
 The judge shall be entitled to the same fee as the clerk of the superior court as provided 
by law for services rendered in jury trials and in appeals to the Supreme Court or Court of 
Appeals if said fee is not prescribed by OCGA § 15-9-60. 
 

Rule 13. Council of Probate Court Judges of Georgia 
 There shall be a council known as “The Council of Probate Court Judges of Georgia.” 
The council shall be composed of the judges and judges emeriti of the probate courts of Georgia. 
The council is authorized to organize itself and to develop a constitution and bylaws. The 
officers of said council shall consist of a president, first vice president, second vice president, 
secretary-treasurer, and such other officers and committees as the council shall deem necessary. 
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It shall be the purpose of The Council of Probate Court Judges of Georgia to effectuate the 
constitutional and statutory responsibilities conferred on it by law and to further the 
improvement of the probate courts and the administration of justice. Expenses of the 
administration of the council shall be paid from state funds appropriated for that purpose or from 
other funds available to the council. The council through its officers may contract with a person 
or firm including any member of the council for the production of educational material and 
compensate said member for producing such material, provided that funds are available to the 
council at the time of execution of the contract or will be available at the time of the completion 
of the contract and provided that the terms of the contract are disclosed to the full council and 
made available to the general public and news media. At the request of the council, the 
Administrative Office of the Courts shall be authorized to act as the agent of the council for the 
purpose of supervising and implementing the contract. 
 

Rule 14. Mandatory Continuing Judicial Education (MCJE) 
 
14.1 Probate Judges Training Council. 
 The probate court judges shall elect one representative from each district to the Probate 
Judges Training Council. The members shall serve as specified in the Probate Judges Training 
Council bylaws. It shall be the duty of the Training Council to advise and coordinate with the 
Institute of Continuing Judicial Education of Georgia concerning educational programs for the 
probate judges and probate judges-elect. 
 
14.2 Program requirements. 
 (A) Every judge, including senior judges and full-time associate judges, shall attend a 
minimum of twelve (12) hours of approved creditable judicial education programs or activities 
every year. At least one of the mandated hours per year shall be devoted to the topic of legal or 
judicial ethics or legal or judicial professionalism. 
 (B) Each new judge must satisfactorily complete the required initial training course as 
prescribed by the Institute of Continuing Judicial Education. The time and place of such training 
course and the number of hours required shall be determined by the Probate Judges Training 
Council. Any new judge not completing the required course within one year after taking office 
shall be subject to sanctions. 
 (C) Qualifying judicial education programs and activities shall include: 
 1. State-wide programs sponsored by the Probate Judges Training Council and the 
institute of Continuing Judicial Education; 
 2. District, regional, or distance learning training programs offered through the Probate 
Judges Training Council; provided, however, that such district programs may not account for 
more than three (3) hours per year; 
 3. For Article 6 Probate Court judges with expanded jurisdiction, programs of continuing 
legal education accredited by the State Bar of Georgia's Commission on Continuing Lawyer 
Competency, such as all relevant programs offered by the Institute of Continuing Legal 
Education; provided, however, that such programs may not account for more than six (6) hours 
per year; 
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 4. Teaching any of the above programs, or related programs, shall include the following 
credits: 
 (a) Three (3) additional hours for each hour of instructional responsibility as a lecturer 
when no handout paper is prepared, and six (6) hours for each hour of lecture when a handout 
paper is required. 
 (b) Two (2) hours for each hour as a panelist. 
 (c) Three (3) hours as a mock trial coach, two (2) hours as a mock trial judge and one (1) 
hour as a mock trial evaluator. 
 (d) When the same lecture or other instructional activity is repeated in a single calendar 
year, additional credit shall be given equivalent to the actual time spent. 
 (D) Judges who serve concurrently as a judge of another class of court may be eligible to 
receive cross-training credit. The Probate Judges Training Council shall prescribe guidelines for 
cross-training credit. 
 (E) All expenses of mandatory training as required by the Probate Judges Training 
Council including tuition shall be paid from county funds which shall be reimbursed by the 
Institute of Continuing Judicial Education to the extent that funds are available. 
 (F) Any judge who fails to successfully complete the required new judges training within 
one (1) year or who fails to earn the required annual minimum credit hours of training during any 
one (1) year period may be given a six (6) month administrative extension by the Probate Judges 
Training Council. Upon failure to earn the required hours within the extension period, the 
Probate Judges Training Council shall promptly notify the Judicial Qualifications Commission. 
 
14.3 Administration of the program. 
 Administrative implementation of the mandatory continuing judicial education shall be 
conducted solely by the Probate Judges Training Council. 
 

Rule 15. Criminal Proceedings 
 
15.1 Bail in criminal cases. 
 (A) Misdemeanor cases. 
 Bail in misdemeanor cases shall be set as provided in OCGA §§ 17-6-1, 17-6-2. 
 (B) Categories of bail. 
 The court may set bail which may be secured by: 
 1. Cash -- by a deposit with the clerk, or by internal procedure of an amount equal to the 
required cash bail; or 
 2. Property -- by real estate located within the State of Georgia with unencumbered 
equity, not exempted, owned by the accused or surety, valued at double the amount of bail set in 
the bond; or 
 3. Recognizance -- in the discretion of the court; 
 4. Professional -- by a professional bail bondsman authorized by the sheriff and in 
compliance with the rules and regulations for execution of a surety bail bond. 
 Bail may be conditioned upon such other specified and reasonable conditions as the court 
may consider just and proper. The court may restrict the type of security permitted for the bond 
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It shall be the purpose of The Council of Probate Court Judges of Georgia to effectuate the 
constitutional and statutory responsibilities conferred on it by law and to further the 
improvement of the probate courts and the administration of justice. Expenses of the 
administration of the council shall be paid from state funds appropriated for that purpose or from 
other funds available to the council. The council through its officers may contract with a person 
or firm including any member of the council for the production of educational material and 
compensate said member for producing such material, provided that funds are available to the 
council at the time of execution of the contract or will be available at the time of the completion 
of the contract and provided that the terms of the contract are disclosed to the full council and 
made available to the general public and news media. At the request of the council, the 
Administrative Office of the Courts shall be authorized to act as the agent of the council for the 
purpose of supervising and implementing the contract. 
 

Rule 14. Mandatory Continuing Judicial Education (MCJE) 
 
14.1 Probate Judges Training Council. 
 The probate court judges shall elect one representative from each district to the Probate 
Judges Training Council. The members shall serve as specified in the Probate Judges Training 
Council bylaws. It shall be the duty of the Training Council to advise and coordinate with the 
Institute of Continuing Judicial Education of Georgia concerning educational programs for the 
probate judges and probate judges-elect. 
 
14.2 Program requirements. 
 (A) Every judge, including senior judges and full-time associate judges, shall attend a 
minimum of twelve (12) hours of approved creditable judicial education programs or activities 
every year. At least one of the mandated hours per year shall be devoted to the topic of legal or 
judicial ethics or legal or judicial professionalism. 
 (B) Each new judge must satisfactorily complete the required initial training course as 
prescribed by the Institute of Continuing Judicial Education. The time and place of such training 
course and the number of hours required shall be determined by the Probate Judges Training 
Council. Any new judge not completing the required course within one year after taking office 
shall be subject to sanctions. 
 (C) Qualifying judicial education programs and activities shall include: 
 1. State-wide programs sponsored by the Probate Judges Training Council and the 
institute of Continuing Judicial Education; 
 2. District, regional, or distance learning training programs offered through the Probate 
Judges Training Council; provided, however, that such district programs may not account for 
more than three (3) hours per year; 
 3. For Article 6 Probate Court judges with expanded jurisdiction, programs of continuing 
legal education accredited by the State Bar of Georgia's Commission on Continuing Lawyer 
Competency, such as all relevant programs offered by the Institute of Continuing Legal 
Education; provided, however, that such programs may not account for more than six (6) hours 
per year; 
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 4. Teaching any of the above programs, or related programs, shall include the following 
credits: 
 (a) Three (3) additional hours for each hour of instructional responsibility as a lecturer 
when no handout paper is prepared, and six (6) hours for each hour of lecture when a handout 
paper is required. 
 (b) Two (2) hours for each hour as a panelist. 
 (c) Three (3) hours as a mock trial coach, two (2) hours as a mock trial judge and one (1) 
hour as a mock trial evaluator. 
 (d) When the same lecture or other instructional activity is repeated in a single calendar 
year, additional credit shall be given equivalent to the actual time spent. 
 (D) Judges who serve concurrently as a judge of another class of court may be eligible to 
receive cross-training credit. The Probate Judges Training Council shall prescribe guidelines for 
cross-training credit. 
 (E) All expenses of mandatory training as required by the Probate Judges Training 
Council including tuition shall be paid from county funds which shall be reimbursed by the 
Institute of Continuing Judicial Education to the extent that funds are available. 
 (F) Any judge who fails to successfully complete the required new judges training within 
one (1) year or who fails to earn the required annual minimum credit hours of training during any 
one (1) year period may be given a six (6) month administrative extension by the Probate Judges 
Training Council. Upon failure to earn the required hours within the extension period, the 
Probate Judges Training Council shall promptly notify the Judicial Qualifications Commission. 
 
14.3 Administration of the program. 
 Administrative implementation of the mandatory continuing judicial education shall be 
conducted solely by the Probate Judges Training Council. 
 

Rule 15. Criminal Proceedings 
 
15.1 Bail in criminal cases. 
 (A) Misdemeanor cases. 
 Bail in misdemeanor cases shall be set as provided in OCGA §§ 17-6-1, 17-6-2. 
 (B) Categories of bail. 
 The court may set bail which may be secured by: 
 1. Cash -- by a deposit with the clerk, or by internal procedure of an amount equal to the 
required cash bail; or 
 2. Property -- by real estate located within the State of Georgia with unencumbered 
equity, not exempted, owned by the accused or surety, valued at double the amount of bail set in 
the bond; or 
 3. Recognizance -- in the discretion of the court; 
 4. Professional -- by a professional bail bondsman authorized by the sheriff and in 
compliance with the rules and regulations for execution of a surety bail bond. 
 Bail may be conditioned upon such other specified and reasonable conditions as the court 
may consider just and proper. The court may restrict the type of security permitted for the bond 
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although the local governing body shall determine what sureties are acceptable when a surety 
bond is permitted. 
 (C) Amendment of bail. 
 The probate court has the authority to amend any bail previously authorized by the 
probate court under the provisions of OCGA § 17-6-18. 
 (D) Bail on bind over or jury demand. 
 Whenever a probate court has set bail on cases that are bound over to another court for 
any reason, the bond shall be transferred as required by law. 
 
15.2 Maintenance of criminal evidence. 
 A clerk or the court reporter, in possession of documents, electronic documents, audio 
and video recordings of whatever form, exhibits, and other material objects or any other items 
admitted as evidence in a criminal case shall, if such items are separated from the original case 
file, maintain a log or inventory of all such items with the case number, party names, 
descriptions of the items, the name and official position of the custodian, and the location of the 
storage of the items. Unless retained in the original case file, all such items admitted as evidence 
shall be identified or tagged by a clerk or court reporter with the case number and the exhibit 
number and be recorded in the log or inventory. Within thirty (30) days after disposition of the 
case, the court reporter, if in possession of items admitted into evidence, shall transfer such items 
of evidence along with the evidence log or inventory to a clerk of the originating court. A clerk 
shall update the log or inventory to show the current custodian and the location of the evidence. 
Dangerous or contraband items shall be transferred to the sheriff or other appropriate law 
enforcement agency along with a copy of the log or inventory. The sheriff or other law 
enforcement agency shall acknowledge the transfer with a signed receipt and the receipt shall be 
retained with the log or inventory created and maintained by a clerk. A clerk and the sheriff or 
other law enforcement agency shall each maintain a log or inventory of such items of evidence. 
In all cases, the court reporter shall be granted the right of access to such items of evidence 
necessary to complete the transcript of the case. In any case in which no court reporter was 
retained, a clerk shall keep and store the evidence or ensure that it is maintained in an appropriate 
location. 
 Evidence in the possession of a clerk or court reporter, during court proceeding, shall be 
maintained in accordance with the provisions of OCGA § 17-5-55 and other applicable law. The 
designated custodian shall be responsible for recording on the evidence log or inventory the 
name of the counsel or party, the date, and the purpose for the release of any such items of 
evidence. Subsequent to admission of any item into evidence by the court, no substitution for the 
item admitted into evidence shall be made except by leave of the court. Any counsel or party 
seeking to make a substitution for admitted evidence after the close of evidence shall file a 
motion for an order authorizing such substitution. Upon granting of an order for substitution, the 
order shall be entered into the log or inventory. 
 The log or inventory of any evidence separated from the original case file shall be 
maintained in the original case file. Upon the expiration of the time for the filing of an appeal 
during which no motion for new trial or appeal has been filed by any party, a clerk, court 
reporter, sheriff or other law enforcement agency may, and shall upon written request, return any 
item of admitted evidence to the counsel or party who tendered the same; provided, however, 
that no item which is contraband or illegal to possess in the state of Georgia shall be returned to 
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any counsel or party, and all such items shall, upon the expiration of the time for the filing of an 
appeal during which no motion for new trial or appeal has been filed by any party, be delivered 
over to the sheriff of the county for appropriate disposition. Upon the expiration of the time for 
the filing of an appeal during which no motion for new trial or appeal has been filed by any 
party, a clerk, court reporter, sheriff or other law enforcement agency may notify in writing the 
counsel or party who tendered any admitted evidence in the possession of such clerk, court 
reporter, sheriff or law enforcement agency, to retrieve such item(s) within thirty (30) days of the 
written notice, and, upon the failure of the counsel or party to retrieve same within such thirty 
(30) days, a clerk, court reporter, sheriff or law enforcement agency may dispose of the item(s). 
 
15.3 Arraignment. 
 (A) Calendar. 
 The judge or the judge's designee shall set the time of arraignment unless arraignment is 
waived either by the defendant or by operation of law. Notice of the date, time and place of 
arraignment shall be delivered to the clerk and sent to attorneys of record, defendants and 
bondsmen. 
 (B) Call for arraignment. 
 Before arraignment, the court shall inquire whether the accused is represented by an 
attorney and, if not, advise the accused of the right to indigent defense counsel and the 
procedures by which an attorney's assistance may be obtained. 
 Upon the call of the case for arraignment, the accused, or the attorney for the accused, 
shall answer whether the accused pleads guilty or not guilty or desires to enter a plea of nolo 
contendere to the offense or offenses charged; a plea of not guilty shall constitute a joining of the 
issue. 
 
15.4 Motions, demurrers, special pleas, etc. 
 (A) Time for filing. 
 All motions, demurrers, and special pleas shall be made and filed at or before the time set 
by law, unless time therefor is extended by the judge in writing prior to trial. Notices of the 
state's intention to present evidence of similar transactions or occurrences and notices of the 
intention of the defense to raise the issue of insanity or mental illness shall be given and filed at 
least ten (10) days before trial unless the time is shortened or lengthened by the judge. 
 (B) Time for hearing. 
 All such motions, demurrers, special pleas and notices shall be heard and considered at 
such time, date, and place as set by the judge. Generally, such will be heard at or after the time of 
arraignment and prior to the time at which such case is scheduled for trial. 
 (C) Notice of prosecution's intent to present evidence of similar transaction. 
 1. The prosecution may, upon notice filed in accordance with these rules, request of the 
court in which the charging instrument is pending leave to present during the trial of the pending 
case evidence of similar transactions or occurrences. 
 2. The notice shall be in writing, served upon the defendant's counsel, and shall state the 
transaction, date, county, and the name(s) of the victim(s) for each similar transaction or 
occurrence sought to be introduced. Copies of accusations or indictments, if any, and guilty pleas 
or verdicts, if any, shall be attached to the notice. The judge shall hold a hearing at such time as 
may be appropriate, and may receive evidence on any issue of fact necessary to determine the 
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although the local governing body shall determine what sureties are acceptable when a surety 
bond is permitted. 
 (C) Amendment of bail. 
 The probate court has the authority to amend any bail previously authorized by the 
probate court under the provisions of OCGA § 17-6-18. 
 (D) Bail on bind over or jury demand. 
 Whenever a probate court has set bail on cases that are bound over to another court for 
any reason, the bond shall be transferred as required by law. 
 
15.2 Maintenance of criminal evidence. 
 A clerk or the court reporter, in possession of documents, electronic documents, audio 
and video recordings of whatever form, exhibits, and other material objects or any other items 
admitted as evidence in a criminal case shall, if such items are separated from the original case 
file, maintain a log or inventory of all such items with the case number, party names, 
descriptions of the items, the name and official position of the custodian, and the location of the 
storage of the items. Unless retained in the original case file, all such items admitted as evidence 
shall be identified or tagged by a clerk or court reporter with the case number and the exhibit 
number and be recorded in the log or inventory. Within thirty (30) days after disposition of the 
case, the court reporter, if in possession of items admitted into evidence, shall transfer such items 
of evidence along with the evidence log or inventory to a clerk of the originating court. A clerk 
shall update the log or inventory to show the current custodian and the location of the evidence. 
Dangerous or contraband items shall be transferred to the sheriff or other appropriate law 
enforcement agency along with a copy of the log or inventory. The sheriff or other law 
enforcement agency shall acknowledge the transfer with a signed receipt and the receipt shall be 
retained with the log or inventory created and maintained by a clerk. A clerk and the sheriff or 
other law enforcement agency shall each maintain a log or inventory of such items of evidence. 
In all cases, the court reporter shall be granted the right of access to such items of evidence 
necessary to complete the transcript of the case. In any case in which no court reporter was 
retained, a clerk shall keep and store the evidence or ensure that it is maintained in an appropriate 
location. 
 Evidence in the possession of a clerk or court reporter, during court proceeding, shall be 
maintained in accordance with the provisions of OCGA § 17-5-55 and other applicable law. The 
designated custodian shall be responsible for recording on the evidence log or inventory the 
name of the counsel or party, the date, and the purpose for the release of any such items of 
evidence. Subsequent to admission of any item into evidence by the court, no substitution for the 
item admitted into evidence shall be made except by leave of the court. Any counsel or party 
seeking to make a substitution for admitted evidence after the close of evidence shall file a 
motion for an order authorizing such substitution. Upon granting of an order for substitution, the 
order shall be entered into the log or inventory. 
 The log or inventory of any evidence separated from the original case file shall be 
maintained in the original case file. Upon the expiration of the time for the filing of an appeal 
during which no motion for new trial or appeal has been filed by any party, a clerk, court 
reporter, sheriff or other law enforcement agency may, and shall upon written request, return any 
item of admitted evidence to the counsel or party who tendered the same; provided, however, 
that no item which is contraband or illegal to possess in the state of Georgia shall be returned to 
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any counsel or party, and all such items shall, upon the expiration of the time for the filing of an 
appeal during which no motion for new trial or appeal has been filed by any party, be delivered 
over to the sheriff of the county for appropriate disposition. Upon the expiration of the time for 
the filing of an appeal during which no motion for new trial or appeal has been filed by any 
party, a clerk, court reporter, sheriff or other law enforcement agency may notify in writing the 
counsel or party who tendered any admitted evidence in the possession of such clerk, court 
reporter, sheriff or law enforcement agency, to retrieve such item(s) within thirty (30) days of the 
written notice, and, upon the failure of the counsel or party to retrieve same within such thirty 
(30) days, a clerk, court reporter, sheriff or law enforcement agency may dispose of the item(s). 
 
15.3 Arraignment. 
 (A) Calendar. 
 The judge or the judge's designee shall set the time of arraignment unless arraignment is 
waived either by the defendant or by operation of law. Notice of the date, time and place of 
arraignment shall be delivered to the clerk and sent to attorneys of record, defendants and 
bondsmen. 
 (B) Call for arraignment. 
 Before arraignment, the court shall inquire whether the accused is represented by an 
attorney and, if not, advise the accused of the right to indigent defense counsel and the 
procedures by which an attorney's assistance may be obtained. 
 Upon the call of the case for arraignment, the accused, or the attorney for the accused, 
shall answer whether the accused pleads guilty or not guilty or desires to enter a plea of nolo 
contendere to the offense or offenses charged; a plea of not guilty shall constitute a joining of the 
issue. 
 
15.4 Motions, demurrers, special pleas, etc. 
 (A) Time for filing. 
 All motions, demurrers, and special pleas shall be made and filed at or before the time set 
by law, unless time therefor is extended by the judge in writing prior to trial. Notices of the 
state's intention to present evidence of similar transactions or occurrences and notices of the 
intention of the defense to raise the issue of insanity or mental illness shall be given and filed at 
least ten (10) days before trial unless the time is shortened or lengthened by the judge. 
 (B) Time for hearing. 
 All such motions, demurrers, special pleas and notices shall be heard and considered at 
such time, date, and place as set by the judge. Generally, such will be heard at or after the time of 
arraignment and prior to the time at which such case is scheduled for trial. 
 (C) Notice of prosecution's intent to present evidence of similar transaction. 
 1. The prosecution may, upon notice filed in accordance with these rules, request of the 
court in which the charging instrument is pending leave to present during the trial of the pending 
case evidence of similar transactions or occurrences. 
 2. The notice shall be in writing, served upon the defendant's counsel, and shall state the 
transaction, date, county, and the name(s) of the victim(s) for each similar transaction or 
occurrence sought to be introduced. Copies of accusations or indictments, if any, and guilty pleas 
or verdicts, if any, shall be attached to the notice. The judge shall hold a hearing at such time as 
may be appropriate, and may receive evidence on any issue of fact necessary to determine the 
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request. The burden of proving that the evidence of similar transactions or occurrences should be 
admitted shall be upon the prosecution. The state may present during the trial evidence of only 
those similar transactions or occurrences specifically approved by the judge. 
 3. Evidence of similar transactions or occurrences not approved shall be inadmissible. In 
every case, the prosecuting attorney and defense attorney shall instruct their witnesses not to 
refer to similar crimes, transactions or occurrences, or otherwise place the defendant's character 
in issue, unless specifically authorized by the judge. 
 4. If upon the trial of the case the defense places the defendant's character in issue, 
evidence of similar transactions or occurrences, as shall be admissible according to the rules of 
evidence, shall be admissible, the above provisions notwithstanding. 
 5. Nothing in this rule is intended to prohibit the state from introducing evidence of 
similar transactions or occurrences which are lesser included alleged offenses of the charge being 
tried, or are immediately related in time and place to the charge being tried, as part of a single, 
continuous transaction. Nothing in this rule is intended to alter the rules of evidence relating to 
impeachment of witnesses. 
 6. This rule shall not apply to sentencing hearings. 
 (D) Notice of intention of defense to raise issue of insanity, mental illness or mental 
competency. 
 Uniform Superior Court Rules 31.3, 31.4 and 31.5, as amended from time to time, and as 
applicable to probate courts, are hereby adopted verbatim. 
 
15.5 Criminal trial calendar. 
 (A) Calendar preparation. 
 All cases shall be set for trial within a reasonable time after arraignment. The judge or the 
judge's designee shall prepare a trial calendar, shall deliver a copy thereof to the clerk, and shall 
give notice in person or by mail to each counsel of record, the bondsman (if any) and the 
defendant at the last address indicated in court records, not less than seven (7) days before the 
trial date. The calendar shall list the dates that cases are set for trial, the cases to be tried at that 
session of court, the case numbers, the names of the defendants and the names of the defense 
counsel. 
 (B) Removal from calendar. 
 No case shall be postponed or removed from the calendar except by the judge. 
 
15.6 Pleas. 
 
15.6.1 Alternatives. 
 (A) A defendant may plead guilty, not guilty, or in the discretion of the judge, nolo 
contendere. 
 A plea of guilty or nolo contendere should be received only from the defendant 
personally in open court, except when the defendant is a corporation, in which case the plea may 
be entered by counsel or a corporate officer. In misdemeanor cases, upon the request of a 
defendant who has made, in writing, a knowing, intelligent and voluntary waiver of his right to 
be present, the court may accept a plea of guilty in absentia. 
 (B) A defendant may plead nolo contendere only with the consent of the judge. Such a 
plea should be accepted by the judge only after due consideration of the views of the parties and 
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the interest of the public in the effective administration of justice. Procedurally, a plea of nolo 
contendere should be handled under these rules in a manner similar to a plea of guilty. 
 
15.6.2 Aid of counsel -- time for deliberation. 
 (A) A defendant shall not be called upon to plead before having an opportunity to retain 
counsel, or if defendant is eligible for appointment of counsel, until counsel has been appointed 
or right to counsel waived. A defendant with counsel shall not be required to enter a plea if 
counsel makes a reasonable request for additional time to represent the defendant's interest, or if 
the defendant has not had a reasonable time to consult with counsel. 
 (B) A defendant without counsel should not be called upon to plead to any offense 
without having had a reasonable time to consider this decision. When a defendant without 
counsel tenders a plea of guilty or nolo contendere to an offense, the court should not accept the 
plea unless it is reaffirmed by the defendant after a reasonable time for deliberation, following 
the advice from the court required in Rule 15.6.8. 
 
15.6.3 Propriety of plea discussions and plea agreements. 
 (A) In cases in which it appears that the interests of the public in the effective 
administration of criminal justice (as stated in Rule 15.6.6) would thereby be served, the 
prosecuting attorney may engage in plea discussions for the purpose of reaching a plea 
agreement. The prosecuting attorney should engage in plea discussions or reach a plea agreement 
with the defendant only through defense counsel, except when the defendant is not eligible for or 
does not desire appointment of counsel and has not retained counsel. 
 (B) The prosecuting attorney, in reaching a plea agreement, may agree to one or more of 
the following, as dictated by the circumstances of the individual case: 
 1. To make or not to oppose favorable recommendations as to the sentence which should 
be imposed if the defendant enters a plea of guilty or nolo contendere; 
 2. To seek or not to oppose dismissal of the offense charged if the defendant enters a plea 
of guilty or nolo contendere to another offense reasonably related to defendant's conduct; or 
 3. To seek or not to oppose dismissal of other charges or potential charges against the 
defendant if the defendant enters a plea of guilty or nolo contendere. 
 
15.6.4 Attorney-client relationship. 
 (A) Defense counsel should conclude a plea agreement only with the consent of the 
defendant, and should ensure that the decision to enter or not enter a plea of guilty or nolo 
contendere is ultimately made by the defendant. 
 (B) To aid the defendant in reaching a decision, defense counsel, after appropriate 
investigation, should advise the defendant of the alternatives available and of considerations 
deemed important by him in reaching a decision. 
 
15.6.5 Responsibilities of the trial judge. 
 (A) The trial judge should not participate in plea discussions. 
 (B) If a tentative plea agreement has been reached, upon request of the parties, the trial 
judge may permit the parties to disclose the tentative agreement and the reasons therefor in 
advance of the time for the tendering of the plea. The judge may then indicate to the prosecuting 
attorney and defense counsel whether the judge will likely concur in the proposed disposition if 
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request. The burden of proving that the evidence of similar transactions or occurrences should be 
admitted shall be upon the prosecution. The state may present during the trial evidence of only 
those similar transactions or occurrences specifically approved by the judge. 
 3. Evidence of similar transactions or occurrences not approved shall be inadmissible. In 
every case, the prosecuting attorney and defense attorney shall instruct their witnesses not to 
refer to similar crimes, transactions or occurrences, or otherwise place the defendant's character 
in issue, unless specifically authorized by the judge. 
 4. If upon the trial of the case the defense places the defendant's character in issue, 
evidence of similar transactions or occurrences, as shall be admissible according to the rules of 
evidence, shall be admissible, the above provisions notwithstanding. 
 5. Nothing in this rule is intended to prohibit the state from introducing evidence of 
similar transactions or occurrences which are lesser included alleged offenses of the charge being 
tried, or are immediately related in time and place to the charge being tried, as part of a single, 
continuous transaction. Nothing in this rule is intended to alter the rules of evidence relating to 
impeachment of witnesses. 
 6. This rule shall not apply to sentencing hearings. 
 (D) Notice of intention of defense to raise issue of insanity, mental illness or mental 
competency. 
 Uniform Superior Court Rules 31.3, 31.4 and 31.5, as amended from time to time, and as 
applicable to probate courts, are hereby adopted verbatim. 
 
15.5 Criminal trial calendar. 
 (A) Calendar preparation. 
 All cases shall be set for trial within a reasonable time after arraignment. The judge or the 
judge's designee shall prepare a trial calendar, shall deliver a copy thereof to the clerk, and shall 
give notice in person or by mail to each counsel of record, the bondsman (if any) and the 
defendant at the last address indicated in court records, not less than seven (7) days before the 
trial date. The calendar shall list the dates that cases are set for trial, the cases to be tried at that 
session of court, the case numbers, the names of the defendants and the names of the defense 
counsel. 
 (B) Removal from calendar. 
 No case shall be postponed or removed from the calendar except by the judge. 
 
15.6 Pleas. 
 
15.6.1 Alternatives. 
 (A) A defendant may plead guilty, not guilty, or in the discretion of the judge, nolo 
contendere. 
 A plea of guilty or nolo contendere should be received only from the defendant 
personally in open court, except when the defendant is a corporation, in which case the plea may 
be entered by counsel or a corporate officer. In misdemeanor cases, upon the request of a 
defendant who has made, in writing, a knowing, intelligent and voluntary waiver of his right to 
be present, the court may accept a plea of guilty in absentia. 
 (B) A defendant may plead nolo contendere only with the consent of the judge. Such a 
plea should be accepted by the judge only after due consideration of the views of the parties and 
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the interest of the public in the effective administration of justice. Procedurally, a plea of nolo 
contendere should be handled under these rules in a manner similar to a plea of guilty. 
 
15.6.2 Aid of counsel -- time for deliberation. 
 (A) A defendant shall not be called upon to plead before having an opportunity to retain 
counsel, or if defendant is eligible for appointment of counsel, until counsel has been appointed 
or right to counsel waived. A defendant with counsel shall not be required to enter a plea if 
counsel makes a reasonable request for additional time to represent the defendant's interest, or if 
the defendant has not had a reasonable time to consult with counsel. 
 (B) A defendant without counsel should not be called upon to plead to any offense 
without having had a reasonable time to consider this decision. When a defendant without 
counsel tenders a plea of guilty or nolo contendere to an offense, the court should not accept the 
plea unless it is reaffirmed by the defendant after a reasonable time for deliberation, following 
the advice from the court required in Rule 15.6.8. 
 
15.6.3 Propriety of plea discussions and plea agreements. 
 (A) In cases in which it appears that the interests of the public in the effective 
administration of criminal justice (as stated in Rule 15.6.6) would thereby be served, the 
prosecuting attorney may engage in plea discussions for the purpose of reaching a plea 
agreement. The prosecuting attorney should engage in plea discussions or reach a plea agreement 
with the defendant only through defense counsel, except when the defendant is not eligible for or 
does not desire appointment of counsel and has not retained counsel. 
 (B) The prosecuting attorney, in reaching a plea agreement, may agree to one or more of 
the following, as dictated by the circumstances of the individual case: 
 1. To make or not to oppose favorable recommendations as to the sentence which should 
be imposed if the defendant enters a plea of guilty or nolo contendere; 
 2. To seek or not to oppose dismissal of the offense charged if the defendant enters a plea 
of guilty or nolo contendere to another offense reasonably related to defendant's conduct; or 
 3. To seek or not to oppose dismissal of other charges or potential charges against the 
defendant if the defendant enters a plea of guilty or nolo contendere. 
 
15.6.4 Attorney-client relationship. 
 (A) Defense counsel should conclude a plea agreement only with the consent of the 
defendant, and should ensure that the decision to enter or not enter a plea of guilty or nolo 
contendere is ultimately made by the defendant. 
 (B) To aid the defendant in reaching a decision, defense counsel, after appropriate 
investigation, should advise the defendant of the alternatives available and of considerations 
deemed important by him in reaching a decision. 
 
15.6.5 Responsibilities of the trial judge. 
 (A) The trial judge should not participate in plea discussions. 
 (B) If a tentative plea agreement has been reached, upon request of the parties, the trial 
judge may permit the parties to disclose the tentative agreement and the reasons therefor in 
advance of the time for the tendering of the plea. The judge may then indicate to the prosecuting 
attorney and defense counsel whether the judge will likely concur in the proposed disposition if 
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the information developed in the plea hearing or presented in the pre-sentence report is consistent 
with the representations made by the parties. If the trial judge concurs but the final disposition 
differs from that contemplated by the plea agreement, then the judge shall state for the record 
what information in the pre-sentence report or hearing contributed to the decision not to sentence 
in accordance with the plea agreement. 
 (C) When a plea of guilty or nolo contendere is tendered or received as a result of a plea 
agreement, the trial judge should give the agreement due consideration, but notwithstanding its 
existence, must reach an independent decision on whether to grant charge or sentence leniency 
under the principles set forth in Rule 15.6.6. 
 
15.6.6 Consideration of plea in final disposition. 
 (A) It is proper for the judge to grant charge or sentence leniency to defendants who enter 
pleas of guilty or nolo contendere when the interests of the public in the effective administration 
of criminal justice are thereby served. Among the considerations which are appropriate in 
determining this question are: 
 1. That the defendant by entering a plea has aided in ensuring the prompt and certain 
application of correctional measures; 
 2. That the defendant has acknowledged guilt and shown a willingness to assume 
responsibility for conduct; 
 3. That the leniency will make possible alternative correctional measures which are better 
adapted to achieving rehabilitative, protective, deterrent or other purposes of correctional 
treatment, or will prevent undue harm to the defendant from the form of conviction; 
 4. That the defendant has made public trial unnecessary when there are good reasons for 
not having the case dealt with in a public trial; 
 5. That the defendant has given or offered cooperation when such cooperation has 
resulted or may result in the successful prosecution of other offenders engaged in equally serious 
or more serious criminal conduct; 
 6. That the defendant by entering a plea has aided in avoiding delay (including delay due 
to crowded dockets) in the disposition of other cases and thereby has increased the probability of 
prompt and certain application of correctional measures to other offenders. 
 (B) The judge should not impose upon a defendant any sentence in excess of that which 
would be justified by any of the rehabilitative, protective, deterrent or other purposes of the 
criminal law merely because the defendant has chosen to require the prosecution to prove the 
defendant's guilt at trial rather than to enter a plea of guilty or nolo contendere. 
 
15.6.7 Determining voluntariness of plea. 
 The judge shall not accept a plea of guilty or nolo contendere without first determining, 
on the record, that the plea is voluntary. By inquiry of the prosecuting attorney and defense 
counsel, the judge should determine whether the tendered plea is the result of prior plea 
discussions and a plea agreement, and, if it is, what agreement has been reached. If the 
prosecuting attorney has agreed to seek charge or sentence leniency which must be approved by 
the judge, the judge must advise the defendant personally that the recommendations of the 
prosecuting attorney are not binding on the judge. The judge should then address the defendant 
personally and determine whether any other promises or any force or threats were used to obtain 
the plea. 
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15.6.8 Defendant to be informed. 
 The judge should not accept a plea of guilty or nolo contendere from a defendant without 
first: 
 (A) Determining on the record that the defendant understands the nature of the charge(s); 
 (B) Informing the defendant on the record that by entering a plea of guilty or nolo 
contendere one waives: 
 1. The right to trial by jury; 
 2. The presumption of innocence; 
 3. The right to confront witnesses against oneself; 
 4. The right to subpoena witnesses; 
 5. The right to testify and to offer other evidence; 
 6. The right to assistance of counsel during trial; 
 7. The right not to incriminate oneself; and that by pleading not guilty or remaining silent 
and not entering a plea, one obtains a jury trial; and 
 (C) Informing the defendant on the record: 
 1. Of the terms of any negotiated plea; 
 2. That a plea of guilty may have an impact on his immigration status if the defendant is 
not a citizen of the United States; 
 3. Of the maximum possible sentence on the charge, including that possible from 
consecutive sentences and enhanced sentences where provided by law; and/or 
 4. Of the mandatory minimum sentence, if any, on the charge. This information may be 
developed by questions from the judge, the district attorney or the defense attorney, or a 
combination of any of these. 
 
15.6.9 Determining accuracy of plea. 
 Notwithstanding the acceptance of a plea of guilty, judgment should not be entered upon 
such plea without such inquiry on the record as may satisfy the judge that there is a factual basis 
for the plea. 
 
15.6.10 Stating intention to reject the plea agreement. 
 If the trial court intends to reject the plea agreement, the trial court shall, on the record, 
inform the defendant personally that (1) the trial court is not bound by any plea agreement; (2) 
the trial court intends to reject the plea agreement presently before it; (3) the disposition of the 
present case may be less favorable to the defendant than that contemplated by the plea 
agreement; and (4) that the defendant may then withdraw his guilty plea as a matter of right. If 
the plea is not then withdrawn, sentence may be pronounced. 
 
15.6.11 Record of proceedings. 
 A verbatim record, consisting of a mechanical recording, contemporaneous paper record, 
or both, of the proceedings at which a defendant enters a plea of guilty or nolo contendere shall 
be made and preserved for a minimum of two (2) years. The record should include: 
 (1) the inquiry into the voluntariness of the plea (as required in Rule 15.6.7); 
 (2) the advice to the defendant (as required in Rule 15.6.8); 
 (3) the inquiry into the accuracy of the plea (as required in Rule 15.6.9); and 
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discussions and a plea agreement, and, if it is, what agreement has been reached. If the 
prosecuting attorney has agreed to seek charge or sentence leniency which must be approved by 
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 3. Of the maximum possible sentence on the charge, including that possible from 
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such plea without such inquiry on the record as may satisfy the judge that there is a factual basis 
for the plea. 
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agreement; and (4) that the defendant may then withdraw his guilty plea as a matter of right. If 
the plea is not then withdrawn, sentence may be pronounced. 
 
15.6.11 Record of proceedings. 
 A verbatim record, consisting of a mechanical recording, contemporaneous paper record, 
or both, of the proceedings at which a defendant enters a plea of guilty or nolo contendere shall 
be made and preserved for a minimum of two (2) years. The record should include: 
 (1) the inquiry into the voluntariness of the plea (as required in Rule 15.6.7); 
 (2) the advice to the defendant (as required in Rule 15.6.8); 
 (3) the inquiry into the accuracy of the plea (as required in Rule 15.6.9); and 
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 (4) the notice to the defendant that the trial court intends to reject the plea agreement and 
the defendant's right to withdraw the guilty plea before sentence is pronounced. 
 
15.6.12 Plea withdrawal. 
 (A) After sentence is pronounced, the judge should allow the defendant to withdraw his 
plea of guilty or nolo contendere whenever the defendant, upon a timely motion for withdrawal, 
proves that withdrawal is necessary to correct a manifest injustice. 
 (B) In the absence of a showing that withdrawal is necessary to correct a manifest 
injustice, a defendant may not withdraw a plea of guilty or nolo contendere as a matter of right 
once sentence has been pronounced by the judge. 
 
15.7 Dockets. 
 (A) Docket categories. Each probate court shall keep a docket for criminal cases and 
arrests, and a separate docket for all other actions. 
 (B) Time of docketing. 
 Actions shall be entered by the clerk, deputy clerk, or judge in the proper docket 
immediately or within a reasonable period after being received in the clerk's office. 
 
15.8 Initial appearance/commitment hearings. 
 (A) Initial appearance hearing. 
 As soon as is reasonably practicable following any arrest but not later than forty-eight 
(48) hours if the arrest was without a warrant, or seventy-two (72) hours following an arrest with 
a warrant, unless the accused has made bond in the meantime, the arresting officer or other law 
enforcement officer having custody of the accused shall present the accused in person before a 
judge or other judicial officer for first appearance. 
 At the first appearance, the judge or judicial officer shall: 
 1. Inform the accused of the charges; 
 2. Inform the accused that he has a right to remain silent, that any statement made may be 
used against him, and that he has the right to the presence and advice of an attorney, either 
retained or appointed; 
 3. Determine whether or not the accused desires and is in need of an appointed attorney 
and, if appropriate, advise the accused of the necessity for filing a written application; 
 4. Inform the accused of his right to a commitment hearing, unless the first appearance 
covers the commitment hearing issues, and inform the accused that giving a bond shall be a 
waiver of the right to a commitment hearing; 
 5. In the case of a warrantless arrest, make a fair and reliable determination of the 
probable cause for the arrest unless a warrant has been issued before the first appearance; 
 6. Inform the accused of the right to a trial by jury; 
 7. Inform the accused that if he desires to waive these rights and plead guilty, then the 
accused shall so notify the judge or the law officer having custody, who shall in turn notify the 
judge; 
 8. Set the amount of bail. 
 (B) Commitment hearing. 
 1. A judge, in his or her discretion, may hold a commitment hearing even though the 
defendant has posted a bail bond. 
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 2. At the commitment hearing by the court of inquiry, the judge or judicial officer shall 
perform the following duties: 
 (a) Explain the probable cause purpose of the hearing; 
 (b) Repeat to the accused the rights explained at the first appearance as listed in Rule 15.8 
(A) above; 
 (c) Determine whether the accused intends to plead guilty, nolo contendere, or not guilty, 
or waives the commitment hearing; 
 (d) If the accused intends to plead guilty or waives the hearing, if applicable, the court 
shall immediately bind the entire case over to the court having jurisdiction of the most serious 
offense charged; 
 (e) If the accused pleads “not guilty,” the court shall immediately proceed to conduct the 
commitment evidentiary hearing unless, for good cause, the hearing is continued to a later 
scheduled date; 
 (f) Cause an accurate record to be made of the testimony and proceeding by a reliable 
method; 
 (g) The judicial officer, if applicable, shall bind the entire case over to the court having 
jurisdiction of the most serious offense for which probable cause has been shown by sufficient 
evidence and dismiss any charge for which probable cause has not been shown; 
 (h) On each case which is bound over, a memorandum of the commitment shall be 
entered on the warrant or accusation by the judicial officer. The warrant, accusation, bail bond, 
and all other papers pertaining to the case shall be forwarded to the clerk of the appropriate court 
having jurisdiction over the offense. Each bail bond shall contain the full name, telephone 
number, residence, business and mailing address(es) of the accused and any surety; 
 (i) A copy of the record of any testimony and the proceedings of the first appearance and 
the commitment hearing shall be provided to the proper prosecuting officer and to the accused 
upon payment of the reasonable cost for preparation of the record; 
 (j) A judicial officer, conducting a commitment hearing, is without jurisdiction to make 
final disposition of the case or cases at the hearing by imposing any fine or punishment. 
 3. At the commitment hearing, the following procedures shall be utilized: 
 (a) The rules of evidence shall apply except that hearsay may be allowed; 
 (b) The prosecuting entity shall have the burden of proving probable cause; and may be 
represented by a law enforcement officer, a district attorney, a solicitor, or otherwise as is 
customary in that court; 
 (c) The accused may be represented by an attorney or may appear pro se; and 
 (d) The accused shall be permitted to introduce evidence. 
 
15.9 Appointment of counsel for indigent defendants. 
 The probate court shall have a procedure and forms consistent with applicable law in 
order to determine indigence and to appoint counsel to defendants who apply and qualify for 
appointed counsel. The applications shall be available through the clerk. 
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the 
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the 
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours 
of continuing legal education activity in the area of trial practice. These trial practice hours are 
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of 
“approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess 
trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics,  professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Offi  cial 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at 
the registration desk. ICLE  does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call: 
678-529-6688



Follow ICLE on social media: 

 http://www.facebook.com/iclega

bit.ly/ICLELinkedIn

#iclega

www.gabar.org/ICLE

INSTITUTE OF CONTINUING LEGAL EDUCATION


