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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Tangela S. King 
Director, ICLE

Rebecca A. Hall 
Associate Director, ICLE





Presiding:
Brian T. Casey, Partner, Locke Lord LLP, Atlanta, GA

WEDNESDAY, OCTOBER 24, 2018

 7:30  REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A jacket or sweater is recommended.)

 8:15  WELCOME AND PROGRAM OVERVIEW
  Brian T. Casey, Partner, Locke Lord LLP, Atlanta, GA

 8:30  NEW PRIVACY AND SECURITY LAWS/REGULATIONS
  Patrick J. “Pat” Hatfield, Locke Lord LLP, Austin, TX

 9:30  CAPTIVE INSURANCE COMPANIES 101 FOR CORPORATE LAWYERS
  Douglas W. “Doug” Butler, Jr., Moore Ingram Johnson & Steele LLP, Marietta, GA

 10:30  BREAK

 10:45  ETHICS
  John P. “Pat” Brumbaugh, King & Spalding LLP, Atlanta, GA
  Shannon M. Sprinkle, Carlock Copeland & Stair LLP, Atlanta, GA

 11:45  LUNCH

 1:00  LIFE CYCLE OF A GEORGIA NONPROFIT V. GEORGIA FOR PROFIT CORPORATION
  Anne M. Cox-Johnson, King & Spalding LLP, Atlanta, GA
  Jared M. Brandman, National Vision Inc., Atlanta, GA
  Robyn M. Miller, Pro Bono Partnership of Atlanta, Atlanta, GA

 2:00  MANAGING THE RISKS OF SEC AND U.S. ATTORNEY INVESTIGATIONS
  AND PROSECUTIONS
  Walter E. Jospin, Finch McCranie, LLP, Atlanta, GA
  John A. Horn, King & Spalding LLP, Atlanta, GA

 3:00  BREAK
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 3:15  UNDERSTANDING AND MITIGATING THE RISKS OF BLOCKCHAINS
  FOR THE NON-TECHNICAL
  Paul H. Arne, Morris Manning & Martin LLP, Atlanta, GA

 4:15  INDIRECT TAX COMPLIANCE IN THE GLOBAL DIGITAL ECONOMY
  Maria M. Todorova, Eversheds Sutherland (US) LLP, Atlanta, GA
  Suzanne M. Palms, Eversheds Sutherland (US) LLP, Atlanta, GA

 5:15  RECESS

THURSDAY, OCTOBER 25, 2018

 8:00  WELCOME AND BUSINESS LAW SECTION MEETING

 8:30  DIRECTOR AND OFFICER LIABILITY
  J. Marbury Rainer, Parker Hudson Rainer & Dobbs LLP, Atlanta, GA

 9:30  INSURANCE ISSUES FOR CORPORATE LAWYERS: WHAT YOU NEED TO KNOW
  Elizabeth J. Campbell, Locke Lord LLP, Atlanta, GA

 10:30  BREAK

 10:45  REPRESENTATIONS AND WARRANTIES INSURANCE UPDATES
  Jeff Anderson, ASQ Underwriting, Atlanta, GA
  Russell A. Hilton, Alston & Bird LLP, Atlanta, GA

 12:00  ADJOURN
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New Privacy and Security 
Laws / Regulations

70035886

Agenda

■Context – Vendor Management
■European Union General Date Protection

Regulation (GDPR)
■New York Department of Financial Services

Cybersecurity Regulation
■California Consumer Privacy Act of 2018
■What to do
■Q&A
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Most U.S. Cybersecurity Laws 
Require Vendor Management
■ U.S.  Federal

■ FTC  Act  Section  5  (enforcement action consent decrees)
■ GLBA: Standards for Safety and Soundness
■ HIPAA: Security for Protection of Electronic Protected Health Information

■ U.S. State
■ CA: Data security law
■ IL: Personal Information Protection Act
■ MA Regs: Standards for the Protection of Personal Information of Residents 

of the Commonwealth
■ NE: Financial Data Protection and Consumer Notification of Data Security 

Breach Act  
■ NY  DFS: Cybersecurity Requirements for Financial Services Companies
■ NAIC: Data Security Model Law

3

International Laws Also 
Require Vendor Management
■ International  
■ EU: General Data Protection Regulation (GDPR) 

■ Canada: PIPEDA

■ Hong  Kong: Personal Data (Privacy) Ordinance 

■ Mexico:  Federal Law on Protection of Personal Data Held by 
Private Parties 

■ Relevance – extra-territoriality

■ GDPR applies to many U.S. businesses

4
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Basic Rules, Common Themes
■Exercise appropriate due  diligence  in selecting 

service providers;

■Require service providers by contract to implement 
appropriate  security  measures  designed to meet 
the applicable legal standard; and

■Monitor  service providers to confirm that they have 
satisfied their obligations, and where appropriate, 
review audits, summaries of test results, or other 
equivalent evaluations of its service providers.

5

6

GDPR – Application to 
U.S. Organizations
■GDPR applies to U.S. organizations who process 

personal data, anywhere, in 3 situations:

1. Activities are of “an  establishment” in EU.

2. Offer individuals within* EU goods or services.

3. Track their Internet use – monitoring and profiling.

■Any service provider who does any of this 
processing for you is a “processor.”
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GDPR- What Is 
Appropriate Cybersecurity?
■Requirements are general and flexible, not specific
■ Implement technical and organizational measures (TOM)

■ Ensuring a security level appropriate to risk

■ Taking account of:

■ Implementation costs

■ State of the art

■ Nature, scope, context and purposes of processing

■ Risk of likelihood and severity of individuals’ rights

7

Under GDPR, Service Provider is 
Your Data Processor
■Encrypt or pseudonomyse personal data;

■Ability to ensure ongoing confidentiality, integrity, 
availability and resilience of processing systems;

■Ability to timely restore availability and access to 
data on occurrence of incident;

■Show process for regularly testing and evaluating 
the effectiveness of security.

8
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GDPR – Contract Stipulations on 
Service Providers 
■Only process personal data on documented 

instructions;

■Commitment to confidentiality;

■Apply appropriate TOM;

■Written consent needed to appoint sub-contractor;

9

GDPR – Contract Stipulations on 
Service Providers 
■Assist customer to fulfil obligation to respond to 

exercise of data subject’s rights;

■Assist customer to meet its own security measures 
and breach notification procedures;

■Delete/return personal data to customer at end;

■Provide information to demonstrate compliance, 
including allowing and contributing to audits.

10
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The New California 
Consumer Privacy Act

Introduction to the CCPA

12

■A new American privacy regime
■ Inspired by the EU General Data Protection 

Regulation
■California Consumer Privacy Act of 2018 (CCPA)
■ AB 375
■ Signed into law June 28, 2018, to be effective January 

2020
■Born of compromise to stave off ballot initiative
■Already amended August 31, 2018
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Who is Covered and Who is 
Protected? (cont.)

13

■Any business that collects personal information 
about California consumers and 
■ Generates annual gross revenues >$25MM;
■ Annually buys, receives for commercial purposes, sells 

or shares for commercial purposes personal information 
of 50,000 or more consumers, households or devices; or

■ Derives 50% or more of annual revenue from selling 
consumers’ personal information

■May have to aggregate affiliates and subsidiaries

Who is Covered and Who is 
Protected? (cont.)

14

■Exceptions
■ GLBA
■ “Clarified” by amendment August 31
■ PI collected under GLBA or CA’s Financial 

Information Privacy Act, 
■ but private right of action/civil penalties still apply

■ What is the future of this exception?
■ HIPAA
■ Covered Entities and health/medical information 

covered by HIPAA or California’s Confidentiality of 
Medical Information Act

■ FCRA
■ Others

Chapter 1 
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Who is Covered and Who is 
Protected? (cont.)

15

■Who is a “consumer?”
■ Natural person, California resident

■What is “personal information?”
■ “any information that ... relates to ... a particular 

consumer or household” 
■ Not limited to electronic format

■ Exceptions
■ Publicly available information
■ Commercial conduct wholly outside California

Californians have fundamental 
rights to: 
1. know what personal information is being collected 

about them
2. know whether their personal information is sold or 

disclosed and to whom
3. say no to the sale of personal information
4. access their personal information
5. equal service and price, even if they exercise their 

privacy rights

16
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Because you’ll have to explain to 
CA consumers, companies will 
need to manage:■

1. The categories of personal information collected 
about that consumer

2. The categories of sources from which the personal 
information is collected

3. The business or commercial purpose for collecting 
or selling personal information.

4. The categories of third parties with whom the 
business shares personal information

5. The specific pieces of personal information the 
business has collected about that consumer

17

Companies will also need to 
manage:
1. telling consumers about the practices, by category, 

above
2. honoring a consumer’s “opt out” instructions not to 

share information about that consumer with others 

18
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Companies will also need to NOT 
allow a consumer’s opt-out 
instructions to result in: 
1. denying goods or services to the consumer
2. charging different prices or rates for goods or 

services, including through the use of discounts or 
other benefits or imposing penalties

3. providing a different level or quality of goods or 
services to the consumer

4. suggesting that the consumer will receive a 
different price or rate for goods or services or a 
different level or quality of goods or services

19

Notice requirements

20

■Notices to be provided before collection of 
information
■ Categories of information to be collected
■ Purposes for which information will be used
■ Opt-out  right if business sells personal information
■ Right to demand deletion of all information

■Disclosures (upon Request)
■ Categories and specific pieces of information collected
■ Categories of sources from which information was 

collected
■ Up to twice each 12 months, consumer can require 

business to deliver to the consumer all of the consumer’s 
personal information

Chapter 1 
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Core Concept

21

■The Fundamental “Right to Be Forgotten”
■ Consumer can require business to delete all of the 

consumer’s personal information
■ All systems and facilities
■ Including service providers (!)

Core concept

22

■The Fundamental “Right to Be Forgotten” (cont.)
■ Exceptions
■ Complete the transaction or maintain the business 

relationship
■ Detect, protect against, or prosecute fraud or illegal 

acts, or detect security incidents
■ Identify and fix errors
■ Protect rights of another consumer
■ Support research, if consumer gave informed consent
■ Internal uses consistent with reasonable expectations
■ Legal obligation
■ Lawful internal uses consistent with consumer’s 

provision of information
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Enforcement

23

■Private Right of Action
■ Consumer (or class) can sue for compromise of personal 

information if business doesn’t comply with CCPA
obligation to provide reasonable security
■ Damages = greater of 

■ Statutory damages of $100 to $750 per incident, or
■ Actual damages; and

■ Injunctive or declaratory relief
■ Any other relief provided by court

■ 30 day right to cure
■AG enforcement with civil penalties

■ $2,500 per violation; $7,500 per intentional violation

How to comply?

24

■Consider applicability, including exceptions
■ GLBA?
■ Affiliates and Subs?
■ Push-down requirements in both directions

■Determine your approach
■ Company/Systems/Data-wide or 
■ California-only compliance approach

■Assess and Map your Data
■ What do you collect?
■ How is it processed, shared and stored?
■ Don’t forget paper!
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How to comply? (cont.)

25

■Prepare your notices and disclosures
■ Information collection and sharing
■ Opt-out right or notice that information isn’t sold
■ Right to be Forgotten

■Build systems for receiving, processing and 
responding to
■ Opt-out elections
■ Disclosure Requests
■ Right to be Forgotten demands
■ Notice to Cure (prior to consumer lawsuit)

26

Cybersecurity as Required by the 
NY DFS Regulation
■Part 500 of Title 23 of the Official Compilation 

of Codes, Rules and Regulations of the State 
of New York
■ Effective March 1, 2017
■ Transition periods roll out through March 1, 2019.
■ Intended to address “the ever-growing threat posed to 

information and financial systems by nation-states, 
terrorist organizations and independent criminal actors.”

■ Sets minimum regulatory standards for cybersecurity 
while not being overly prescriptive.

■ Covered Entities are required to ensure the safety and 
soundness of the institution and protect its customers.
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27

Who has to Comply?

■Covered Entities
■ Any Person operating under or required to operate under 

a license, registration, charter, certificate, permit, 
accreditation or similar authorization under the Banking 
Law, the Insurance Law or the Financial Services Law.

■ Applies to Covered Entities regardless of residence of 
individuals or where data or systems are maintained.

28

Who has to Comply?

■Affiliates
■ NY DFS Cybersecurity Regulation specifically 

contemplates affiliate group level Information Security 
Program and policies.  
■ Do you have one or more affiliates that are also licensed by the 

DFS, such as other agencies under common ownership?
■ They could have group level policies, rather than separate policies 

for each, to meet the requirements.
■ Affiliates are exempted from the definition of Third Party 

Service Provider
■ Do you have affiliates (including unlicensed entities), such as 

service companies?  
■ You don’t need to subject them to the TPSP requirements.  
■ But still assess the risk!
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What types of Information and 
Systems?
■Nonpublic Information
■ Electronic (not paper) information not Publicly Available 

that is
■ Business related information of a Covered Entity

■ Tampering or unauthorized disclosure, access or use 
would cause material adverse impact to the business, 
operations or security of the Covered Entity
■ Possible examples?  HR, Litigation, M&A, other 

potentially damaging information
■ Personal information as often contemplated (plus 

biometric records)
■ Certain health and medical information of an 

individual

29

What types of Information and 
Systems? (cont.)
■ Information Systems
■ Electronic information resources for collection, 

processing, maintenance, use, sharing, dissemination or 
disposition of electronic information, plus

■ Specialized electronic systems
■ Industrial/process controls
■ Telephone switching and private branch exchange
■ Environmental controls

■ What  electronic  systems  do  you  need  to  operate?
■ HVAC? Telephone? Email servers? Payroll?

30
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Who is subject to Exemptions?

■ Limited Exemptions
■ Small businesses:  Agencies and Agents that meet any 

one of the following:
■ < 10 employees, including independent contractors, 

of the Covered Entity or its Affiliates located in New 
York or responsible for business of the Covered 
Entity

■ < $5 million in gross annual revenue in each of last 3 
fiscal years from NY operations of Covered Entity and 
Affiliates

■ < $10 million in year-end total assets (GAAP) 
including Affiliates

31

Who is subject to Exemptions? 
(cont.)
■ What is required of those subject to the Limited 

Exemptions?
■ File Notice of Exemption on specified form within 30 

days of determination of exemption
■ Must still comply with many of the requirements

■ Cybersecurity Program and Policy, Access Controls, 
Risk Assessment, Third Party Service Provider 
Cybersecurity Policy, and Limitations on Data 
Retention.

■Exempt from the Regulation
■ Employees, agents, representatives and designees of a 

Covered Entity (such as an Agency) if covered by the 
Covered Entity’s (i.e., Agency’s) cybersecurity program.

32
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Who is subject to Exemptions?
(cont.)
■Must file Exemption Notice
■Any exempt Covered Entity must comply with the 

applicable requirements within 180 days after fiscal 
year in which the Covered Entity ceases to qualify 
for the exemption.

33

What to do?
■ If you are subject to NY Cyber Reg, scramble quickly to 

update your vendor contracts.
■ If you’ve not had a solid analysis of whether your 

company is or is not subject to GDPR, scramble 
quickly.

■ If you’re a vendor serving companies who may be 
subject to NY Cyber Reg and/or GDPR, prepare to be 
inundated soon for “security amendments.”

■ For CA Privacy Act, assemble working group soon to 
study how you would meet it.  This trend is likely to 
cross the country.  Know that more interpretations and 
proposed regulations will be forthcoming. 

34
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Questions?  Answers!

35

Pat Hatfield
phatfield@lockelord.com

(512) 305-4787

For  further  information/materials  please  email
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CAPTIVE  INSURANCE  
COMPANIES  101  FOR  

CORPORATE  LAWYERS

Doug  Butler 678-784-2851

dwbutler@mijs.com

1. What is a Captive?

2. Why are Companies Forming Captives?

3. Who are Forming Captives?

4. Where are Companies Forming Captives?

5. How to Implement a Captive Program
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What  is  a  Captive?

§ Definition: A captive insurance company is a closely held 
insurance company that is created to insure or reinsure 
certain risks of the captive’s parent or the parent’s affiliates.

§ Not a Commercial Insurer
§ Cannot insure completely unrelated parties

§ Only insures risks of parent, parent’s affiliates, or 
controlled unaffiliated business

§ Governed by specific captive legislation within insurance 
code  
§ Licensed by state or foreign insurance regulatory 

board 

What  is  a  Captive?

§ Captive Functions like Commercial Insurer
§ Issues policies
§ Collects actuarially determined premiums
§ Pays claims
§ Complies with regulatory oversight

§ Captives are used to finance the risk of parents

§ Typically For-Profit Entities
§ Non-profits use them as well to set aside reserves
§ Additional revenue source

§ Can issue policies to customers
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What  is  a  Captive?

§ Types of Captive Insurance Companies
§ Single Parent Pure Captives (Home Depot, UPS, Coke)

§ 80% of captives in the world

§ Group Captive/Risk Retention Groups
§ More than one business comes together to share in 

each others’ risks 
§ Typically workers’ comp, auto, general liability 
§ Profits shared pro rata
§ Strict underwriting standards

§ Protected Cells/Series Business Units/Rent-a-Captives
§ Segregated cells that operate like pure captives but 

are already established and can be “rented” out

Why  are  Companies  Forming  a  Captive  ?

§ Insurance Spectrum 
§ Self Insurance - One End of Spectrum

§ Control of entire process as not tethered to insurer

§ Deduction when the event occurs
§ Fully Insured Commercially - Other End of Spectrum

§ You have very little control of claims process and 
policy terms because the insurer makes the rules

§ Deduct premiums when paid
§ Captives - Best of Both Worlds

§ Give the insured more control over claims process 
and policy terms

§ Premiums paid are deductible when paid 
§ Business owns the assets of the insurer
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Why  are  Companies  Forming  a  Captive  ?

§ Finance Risk 
§ When specific losses are less than what is 

available commercially

§ Companies are penalized for the sins of others
§ Comp-loss prevention models in place
§ Health-wellness programs 

§ Insulated reserve: Off limits for other purposes

§ Coverage unavailable in commercial market
§ Profit Centers

§ Customers pay premiums to captive

§ Extended warranties
§ Self storage 

Why  are  Companies  Forming  a  Captive?

§ Defense Costs 
§ Deductible Buy Downs
§ Cyber Liability 
§ Environmental Liability 
§ Wage and Hour
§ Employment Practices 

Liability
§ Crime/Employee Dishonesty
§ Intellectual Property
§ Warranty/Extended 

Warranty/VSC/CLIP

§ General Liability
§ Workers Compensation 
§ Professional Liability 
§ Product Recall
§ Product Withdrawal
§ Regulatory Liability
§ Directors and Officers 

Liability 
§ Subcontractor Default
§ Business Interruption
§ HIPAA/Billing Audit Liability 
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Who  are  Forming  Captives?

§ Companies of all sizes; primarily mid-market to large 
multinational

§ Companies:

§ With large deductibles or retentions 
§ With proper structure

§ Brother Sister vs. Unrelated Risk Models
§ Whose policies are cost prohibitive or unavailable 

§ Who seek access to reinsurance markets 
§ Can accelerate deductions at time premiums are paid 

instead of when event occurs

§ Note: Should always have non-tax business 
purpose and driven primarily for risk management 
purposes 

Where  are  Captives  being  Formed?

§ There are about 6,600 captives worldwide
§ Largest domicile in the world is Bermuda at around 800 

captives
§ Vermont is the largest US Domicile with around 600
§ Georgia has 45; steady growth since revamped law in 

2014

§ Self Procurement Issues
§ Fronting paper
§ Create captive in state where risks reside 
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How  to  Implement  a  Captive  Insurance  Program?

CAPTIVE 
MANAGER

ACTUARY

ATTORNEY

REGULATORS

AUDITOR

INVESTMENT 
MANAGER

CLAIMS 
ADMIN

§ Actuary 

§ Price premium
§ Set reserves
§ Required actuarial opinions of adequacy of reserves

§ Reserve reporting
§ Claims Administrators

§ Claims intake
§ Investigates claims
§ Usually has some authority to approve claims up to certain limit

§ Regulators
§ Govern the operations of the captive

§ Make sure that captive is following the law 
§ Review financials and premium tax returns
§ Approve policy types

How  to  Implement  a  Captive  Insurance  Program?
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§ Accountants

§ Audited financial statements
§ Tax return prep
§ IRS correspondence

§ Investment Manager
§ Invests the assets of the captive

§ Depending on the risk written will have to follow certain 
investment guidelines

§ High frequency risks - low risk investments
§ Low frequency risks - higher risk investments 

§ Captive Manager – “The Glue”
§ Facilitates the transactions among the service providers

§ Handles interim financials and policy issuance
§ Assists with claims
§ Issues invoices and assists in premiums collection 

How  to  Implement  a  Captive  Insurance  Program?

§ Attorney

§ Regulatory/Compliance/Contractual
§ Corporate Formalities

§ Formation

§ Board meetings
§ Dissolution

§ Runoff
§ Draft

§ Policies, Reinsurance Agreements, Novations

§ Negotiate:
§ With fronting insurers 

§ With DOI regarding policy forms and coverages
§ ERISA/Department of Labor Compliance for direct written 

health plans

How  to  Implement  a  Captive  Insurance  Program?
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§ Attorneys (continued)

§ Tax 
§ State

§ Deductibility 

§ Authorized/Unauthorized Insurance
§ Self-Procurement Tax
§ Surplus Lines Tax

§ Federal
§ Deductibility of Premiums/Reserves 

§ If Foreign:
§ Personal Foreign Investment Companies (PFIC) 
§ Controlled Foreign Corporations

§ Non Controlled Foreign Corporation 
§ Excise Tax

How  to  Implement  a  Captive  Insurance  Program?

§ Tax Considerations
§ IRS looks very closely at these transactions 

§ Premiums too high
§ Reserves too high

§ Poor Actuarial work
§ Not insurable risks

§ What is Insurance for Tax Purposes?
§ No Statutory Definition 

§ Risk Shifting
§ Risk Distribution

§ Insurable Risks
§ Common Notions of Insurance 

§ Note: Non-profit captive owners (e.g. hospitals) intentionally 
fail these standards to maintain non-profit status. 

How  to  Implement  a  Captive  Insurance  Program?
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§ Risk Shifting

§ The operating company must transfer the risk off of its balance 
sheet to another entity 

§ Balance Sheet Test
§ Helvering v. LeGierse, 312 U.S. 531 (1941)

§ Humana v. Commissioner 881 F2.d 247 (6th Circuit 1989)
§ Clougherty v C.I.R, 811 F2.d 1297 (9th Cir Cal. 1987)

§ Risk Distribution
§ The insurance company must follow the law of large numbers

§ In short, paying claims of a few with the premiums of many

§ Without risk distribution the transaction is considered self-
insurance and not insurance for tax purposes

§ Helvering v. LeGierse, 312 U.S. 531 (1941)

§ Harper Group v C.I.R. 979 F.2d 1341 (9th Cir. 1992). 

How  to  Implement  a  Captive  Insurance  Program

§ Insurable Risks

§ The IRS has stated that certain risks are business risks and lack 
requisite fortuity to be considered insurable risk
§ Imbedded warranties
§ Residual value policies

§ RVI Guaranty v.  Commissioner of IRS145 T.C. No. 9 (2015)
§ Common Notions of Insurance 

§ Must follow the formalities that a commercial insurer would follow:
§ No circular flow of funds         
§ Arms length transactions

§ Subject to regulatory control 
§ Adequate capital 

§ Claims are paid 
§ Policies are consistent with commercially procured policies
§ Reserve Mechanical v Commissioner of IRS; T.C. Memo 

2018-86

How  to  Implement  a  Captive  Insurance  Program?
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ETHICAL CONSIDERATIONS FOR TRANSACTIONAL LAWYERS 

This paper discusses ethical rules and problems that commonly confront 

transactional lawyers. 

Conflicts of Interest 

 General Rule:  “A lawyer shall not represent or continue to represent a client if 

there is a significant risk that the lawyer's own interests or the lawyer's duties 

to another client, a former client, or a third person will materially and 

adversely affect the representation of the client” unless consent is permissible 

and each affected client provides informed consent.  Ga. R. Prof. Conduct 

1.7(a). 

 Current client conflicts:  “[S]ignificant risk that . . . the lawyer’s duties to 

another client . . . will materially and adversely affect the representation of the 

client.” 

o A lawyer’s duties to her client include the duty of loyalty.  The duty of 

loyalty to one client prohibits undertaking a representation “directly 

adverse” to another client, absent informed consent.  Ga. R. Prof. Conduct 

1.7, cmt. 4.  It does not matter whether the representations are related in 

any way. 

o At the clearest end of the spectrum, taking on a litigation matter against 

another client would constitute “direct adversity” and could not be 

undertaken without both clients’ informed consent. 

o Sitting across the negotiating table from another client also would 

constitute prohibited “direct adversity”.  See Ga. R. Prof. Conduct 1.7, cmt. 
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4 (“a lawyer ordinarily may not act as advocate against a person the lawyer 

represents in some other matter . . .”). 

o “Direct adversity” does not require that the attorney’s adversarial role be 

overt.  For example, there may be direct adversity when a lawyer advises a 

client regarding its rights under a contract with another client, even if the 

circumstance is entirely “under the radar” and requires no advocacy on the 

lawyer’s part.  Key question:  is undertaking the representation consistent 

with the duty of loyalty the lawyer owes to the other client?  

 Former client conflicts:  “[S]ignificant risk that . . . the lawyer’s duties to a . . . 

former client . . . will materially and adversely affect the representation of the 

client.”   

o Also Ga. R. Prof. Conduct 1.9: “A lawyer who has formerly represented a 

client in a matter shall not thereafter represent another person in the same 

or a substantially related matter in which that person’s interests are 

materially adverse to the interests of the former client unless the former 

client gives informed consent, confirmed in writing.” 

o Primary question:  is the client former or current?  Clear case:  A final bill 

has been sent to the client with a letter explaining that the lawyer-client 

relationship has ended, and the matter is closed in the firm’s records 

system.  Less clear:  The lawyer periodically works on transactions for a 

client but hasn’t been engaged for some time.  In the lull between 

transactions, is the client a “current client”?   

o Whether a matter is “substantially related” to another matter typically 

turns on whether the attorney could have obtained information in the 
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prior representation that would aid the new client in the subsequent 

matter.  See Ga. R. Prof. Conduct 1.9, cmt. 3.   

 Personal interest conflicts: “[S]ignificant risk that . . . the lawyer’s own 

interests . . . will materially and adversely affect the representation of the 

client.” 

o The circumstances that could theoretically present a conflict between the 

lawyer’s own interests and the client’s interests are limited only by one’s 

imagination.  However, some not-unusual examples are as follows. 

o Prior/underlying work conflicts.  Suppose that a lawyer drafts a contract 

and later she (or her firm) is hired to represent the client in litigation over 

the interpretation of the contract she drafted.  If the litigation goes poorly, 

the lawyer or firm might be susceptible to the 20/20-hindsight contention 

that the firm had a conflict in handling the litigation between (1) the 

“personal” interest in deflecting attention from the poorly drafted contract 

and (2) the duty to the client to provide competent and independent 

representation.  These claims, often presented in malpractice or breach of 

fiduciary claims against attorneys, can be difficult to defend.  Prudence 

may dictate declining the second representation.  At a minimum, if there is 

any possibility that the firm’s work in the prior matter could be criticized, 

the firm should not undertake the second representation without 

obtaining the client’s informed consent.  (See below.) 

o Doing business with clients.  Ga. R. Prof. Conduct 1.8(a) governs when and 

how an attorney may or may not do business with a client, a circumstance 

in which the attorney’s personal economic interest may interfere with the 
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representation of the client.  Generally, the business transaction must be 

fair and reasonable to the client and fully disclosed, the client must be 

advised in writing of the desirability of consulting independent counsel, 

and the client must give informed consent to the transaction, including the 

attorney’s role in the transaction and for the client, in a signed writing.   

 Waivers/Consents 

o Client consent to a conflict of interest is permissible unless (1) the 

representation is prohibited elsewhere in the rules (such as preparing a 

will for a client who is not kin that devises a substantial gift to the lawyer, 

see Ga. R. Prof. Conduct 1.8(c)), (2) the representation involves the 

assertion of claims between clients represented by the lawyer in the same 

or a substantially related proceeding, or (3) the circumstances are such 

that the lawyer will not be able to provide adequate representation to one 

or more of the affected clients. 

o To be effective, the affected clients must give informed consent after  

 Consulting with the lawyer (a communication sufficient for the 

client to understand the significance of the matter in question, see 

Ga. R. Prof. Conduct 1.0(c)); 

 Having received “reasonable and adequate” information about the 

material risks of and reasonably available alternatives to the 

representation; and 

 Having an opportunity to consult with independent counsel. 

o In some circumstances, it may not be possible to provide an affected client 

with the information the client would need to provide informed consent.  
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For example, one affected client may decline to give the attorney 

permission to provide the other client information that the attorney would 

otherwise be required to maintain as confidential per Ga. R. Prof. Conduct 

1.6.  In that case, the attorney cannot undertake the representation. 

o The client’s consent must be “confirmed in writing.”  The “writing” 

requirement may be satisfied by an executed engagement letter.  It is also 

permissible to confirm consent in an electronic transmission sent 

contemporaneous with or shortly after receipt of the client’s consent. 

 Can an attorney represent both sides in a transaction? 

o Theoretically, yes, depending on whether the conflict is consentable under 

Rule 1.7 and the clients each provide informed consent.  The principal 

question is whether the attorney will be able to provide both sides 

“adequate representation.”  Often the issues to be agreed upon will be too 

difficult or contentious to be resolved without each side having its own 

counsel. 

o Whether it is a good idea to represent both sides may be a different 

question altogether.   

Engagement Letters 

 As discussed above, consents to conflicts of interest under Rules 1.7 and 1.9 

must be “confirmed in writing.”  A natural place to include written 

confirmation of these consents is in a written engagement letter.  The rules 

also require certain other terms of an engagement to be in writing, such as a 

contingent fee agreement.  See Ga. R. Prof. Conduct 1.5(c)(1). 
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 Even where a writing is not required by the rules, having a written agreement 

that accomplishes the following is a best practice: 

o Identifies with precision the client and, where appropriate, states who the 

lawyer is not representing (e.g., firm represents one member of a 

corporate family and states that it is not representing any other; firm 

represents limited partnership and states that it is not representing 

individual limited partners, etc.); 

o States the scope of the representation, including any limitations on the 

representation to which the client has agreed;  

o Makes any required disclosures regarding conflicts and addresses any 

special circumstances regarding confidentiality (as in the case of an 

engagement with multiple clients who need to understand and agree that 

the lawyer will not keep secrets among the joint clients); and 

o States the financial terms of the representation. 

Confidentiality 

 The duty of confidentiality is often confused with the attorney-client privilege, 

a related but distinct concept.  Ga. R. Prof. Conduct 1.6, regarding the duty of 

confidentiality, provides that a lawyer “shall maintain in confidence all 

information gained in the professional relationship with a client . . . unless the 

client gives informed consent, except for disclosures that are impliedly 

authorized in order to carry out the representation, or are required by these 

Rules or other law, or by order of the Court.” 

 The duty of confidentiality is broader than many think.  It is not limited to a 

client’s “confidences and secrets” (the term used in prior iterations of the 
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ethics rules and still used in some jurisdictions) but rather extends to “all 

information gained in the professional relationship with a client.”  Thus, it is 

not limited to information that comes from the client or that is “confidential” 

in the ordinary sense of the word.   

 The attorney-client privilege has much narrower applicability and is usually 

narrower than most lawyers think.  The privilege is an evidentiary concept 

with applicability in litigation that permits an attorney to resist being 

compelled to reveal her communications with a client.   

Technology 

 The duty of confidentiality has been in legal ethics news of late as it relates to 

attorneys’ use of technology.  In August 2012, the American Bar Association 

approved an amendment to ABA Model Rule of Professional Conduct 1.6 

(upon which the Georgia rule is based) to add the following as subsection (c): 

“A lawyer shall make reasonable efforts to prevent the inadvertent or 

unauthorized disclosure of, or unauthorized access to, information relating to 

the representation of a client.”  At the same time, the ABA amended the 

comments to the definition of “Competence” to make clear that an attorney’s 

duty to provide competent representation includes the duty to “keep abreast 

of . . . the benefits and risks associated with relevant technology.”  ABA Model 

Rule 1.1., cmt. 6.  Put together, these rule changes make clear what many 

lawyers probably already believed to be the case:  lawyers bear the 

responsibility to safeguard clients’ information, and that duty is in no way 

lessened by technology.  These changes to the model rules have not been 

picked up in Georgia’s version of the rules, but we would expect that the Bar 
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would construe the rules already on the books consistent with the amended 

Model Rules. 

 Lawyers have been targets of bad cyber actors.  Why?  Lawyers often have 

highly confidential information regarding their clients and are viewed as the 

weaker link, cyber-security-wise.   

 What steps should every lawyer take to comply with the duty to safeguard her 

client’s information and protect herself? 

o Understand where your clients’ information is stored – on a server you 

own?  In the Cloud?  On a laptop? 

o Consider the risk of loss or breach.  If you store information on a laptop, 

what will you do if the laptop is stolen?  Is it encrypted so that a thief can’t 

access the information?  Is it backed up someplace?  Is the backup secure?  

Is your Cloud storage provider secure? 

o Do you store regulated information, such as Protected Health Information, 

on your systems?  Is it protected sufficiently to comply with your business 

associate agreements?  

o Will your E&O coverage respond if a client has a loss due to a cyber 

security breach? 
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Appendix: Selected Provisions of the Georgia Rules of Professional Conduct 

 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 

a. A lawyer shall maintain in confidence all information gained in the professional relationship with a 
client, including information which the client has requested to be held inviolate or the disclosure of 
which would be embarrassing or would likely be detrimental to the client, unless the client gives 
informed consent, except for disclosures that are impliedly authorized in order to carry out the 
representation, or are required by these Rules or other law, or by order of the Court. 

b. 
1. A lawyer may reveal information covered by paragraph (a) which the lawyer reasonably believes 

necessary:  
i. to avoid or prevent harm or substantial financial loss to another as a result of client criminal 

conduct or third party criminal conduct clearly in violation of the law; 
ii. to prevent serious injury or death not otherwise covered by subparagraph (i) above; 
iii. to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer 

and the client, to establish a defense to a criminal charge or civil claim against the lawyer 
based upon conduct in which the client was involved, or to respond to allegations in any 
proceeding concerning the lawyer's representation of the client; 

iv. to secure legal advice about the lawyer's compliance with these Rules. 
2. In a situation described in paragraph (b)(1), if the client has acted at the time the lawyer learns of 

the threat of harm or loss to a victim, use or disclosure is permissible only if the harm or loss has 
not yet occurred. 

3. Before using or disclosing information pursuant to paragraph (b)(1)(i) or (ii), if feasible, the 
lawyer must make a good faith effort to persuade the client either not to act or, if the client has 
already acted, to warn the victim. 

c. The lawyer may, where the law does not otherwise require, reveal information to which the duty of 
confidentiality does not apply under paragraph (b) without being subjected to disciplinary 
proceedings. 

d. The lawyer shall reveal information under paragraph (b) as the applicable law requires. 

e. The duty of confidentiality shall continue after the client-lawyer relationship has terminated. 

The maximum penalty for a violation of this Rule is disbarment. 

Comment 

[1] The lawyer is part of a judicial system charged with upholding the law. One of the lawyer's functions is 
to advise clients so that they avoid any violation of the law in the proper exercise of their rights. 

[2] The observance of the ethical obligation of a lawyer to hold inviolate confidential information of the 
client not only facilitates the full development of facts essential to proper representation of the client but 
also encourages people to seek early legal assistance. 

[3] Almost without exception, clients come to lawyers in order to determine what their rights are and what 
is, in the maze of laws and regulations, deemed to be legal and correct. The common law recognizes that 
the client's confidences must be protected from disclosure. Based upon experience, lawyers know that 
almost all clients follow the advice given, and the law is upheld. 

[4] A fundamental principle in the client-lawyer relationship is that the lawyer maintain confidentiality of 
information relating to the representation. The client is thereby encouraged to communicate fully and 
frankly with the lawyer even as to embarrassing or legally damaging subject matter. 

[4A] Information gained in the professional relationship includes information gained from a person 
(prospective client) who discusses the possibility of forming a client-lawyer relationship with respect to a 
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matter. Even when no client-lawyer relationship ensues, the restrictions and exceptions of these Rules as 
to use or revelation of the information apply, e.g. Rules 1.9 and 1.10. 

[5] The principle of confidentiality is given effect in two related bodies of law, the attorney-client privilege 
(which includes the work product doctrine) in the law of evidence and the rule of confidentiality 
established in professional ethics. The attorney-client privilege applies in judicial and other proceedings 
in which a lawyer may be called as a witness or otherwise required to produce evidence concerning a 
client. The rule of client-lawyer confidentiality applies in situations other than those where evidence is 
sought from the lawyer through compulsion of law. Rule 1.6 applies not merely to matters communicated 
in confidence by the client but also to all information gained in the professional relationship, whatever its 
source. A lawyer may not disclose such information except as authorized or required by the Rules of 
Professional Conduct or other law. See also Scope. The requirement of maintaining confidentiality of 
information gained in the professional relationship applies to government lawyers who may disagree with 
the client's policy goals. 

Authorized Disclosure 

[6] A lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out 
the representation, except to the extent that the client's instructions or special circumstances limit that 
authority. In litigation, for example, a lawyer may disclose information by admitting a fact that cannot 
properly be disputed, or in negotiation by making a disclosure that facilitates a satisfactory conclusion. 

[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each other information relating 
to a client of the firm, unless the client has instructed that particular information be confined to specified 
lawyers. 

[7A] A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice 
about the lawyer's personal responsibility to comply with these Rules. In most situations, disclosing 
information to secure such advice will be impliedly authorized for the lawyer to carry out the 
representation. Even when the disclosure is not impliedly authorized paragraph (b)(1)(iv) permits such 
disclosure because of the importance of a lawyer's compliance with the Rules of Professional Conduct. 

Disclosure Adverse to Client 

[8] The confidentiality rule is subject to limited exceptions. In becoming privy to information about a 
client, a lawyer may foresee that the client intends serious harm to another person. The public is better 
protected if full and open communication by the client is encouraged than if it is inhibited. 

[9] Several situations must be distinguished. First, the lawyer may not knowingly assist a client in conduct 
that is criminal or fraudulent. See Rule 1.2(d). Similarly, a lawyer has a duty under Rule 3.3(a)(4) not to 
use false evidence. 

[10] Second, the lawyer may have been innocently involved in past conduct by the client that was criminal 
or fraudulent. In such a situation the lawyer has not violated Rule 1.2(d), because to "knowingly assist" 
criminal or fraudulent conduct requires knowing that the conduct is of that character. 

[11] Third, the lawyer may learn that a client intends prospective conduct that is criminal and likely to 
result in death or substantial bodily harm. As stated in paragraph (b)(1), the lawyer has professional 
discretion to reveal information in order to prevent such consequences. The lawyer may make a disclosure 
in order to prevent death or serious bodily injury which the lawyer reasonably believes will occur. It is 
very difficult for a lawyer to "know" when such a heinous purpose will actually be carried out, for the 
client may have a change of mind. 

[12] The lawyer's exercise of discretion requires consideration of such factors as the nature of the lawyer's 
relationship with the client and with those who might be injured by the client, the lawyer's own 
involvement in the transaction and factors that may extenuate the conduct in question. Where practical, 
the lawyer should seek to persuade the client to take suitable action. In any case, a disclosure adverse to 
the client's interest should be no greater than the lawyer reasonably believes necessary to the purpose. A 
lawyer's decision not to take preventive action permitted by paragraph (b)(1) does not violate this Rule. 

Withdrawal 
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[13] If the lawyer's services will be used by the client in materially furthering a course of criminal or 
fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1). 

[14] After withdrawal the lawyer is required to refrain from making disclosure of the client's confidences, 
except as otherwise provided in Rule 1.6. Neither this rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the 
lawyer from giving notice of the fact of withdrawal, and the lawyer may also withdraw or disaffirm any 
opinion, document, affirmation, or the like. 

[15] Where the client is an organization, the lawyer may be in doubt whether contemplated conduct will 
actually be carried out by the organization. Where necessary to guide conduct in connection with this 
Rule, the lawyer may make inquiry within the organization as indicated in Rule 1.13(b). 

Dispute Concerning a Lawyer's Conduct 

[16] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or 
other misconduct of the lawyer involving representation of the client, the lawyer may respond to the 
extent the lawyer reasonably believes necessary to establish a defense. The same is true with respect to a 
claim involving the conduct or representation of a former client. The lawyer's right to respond arises when 
an assertion of such complicity has been made. Paragraph (b)(1)(iii) does not require the lawyer to await 
the commencement of an action or proceeding that charges such complicity, so that the defense may be 
established by responding directly to a third party who has made such an assertion. The right to defend, of 
course, applies where a proceeding has been commenced. Where practicable and not prejudicial to the 
lawyer's ability to establish the defense, the lawyer should advise the client of the third party's assertion 
and request that the client respond appropriately. In any event, disclosure should be no greater than the 
lawyer reasonably believes is necessary to vindicate innocence, the disclosure should be made in a manner 
which limits access to the information to the tribunal or other persons having a need to know it, and 
appropriate protective orders or other arrangements should be sought by the lawyer to the fullest extent 
practicable. 

[17] If the lawyer is charged with wrongdoing in which the client's conduct is implicated, the rule of 
confidentiality should not prevent the lawyer from defending against the charge. Such a charge can arise 
in a civil, criminal or professional disciplinary proceeding, and can be based on a wrong allegedly 
committed by the lawyer against the client, or on a wrong alleged by a third person; for example, a person 
claiming to have been defrauded by the lawyer and client acting together. A lawyer entitled to a fee is 
permitted by paragraph (b)(1)(iii) to prove the services rendered in an action to collect it. This aspect of 
the rule expresses the principle that the beneficiary of a fiduciary relationship may not exploit it to the 
detriment of the fiduciary. As stated above, the lawyer must make every effort practicable to avoid 
unnecessary disclosure of information relating to a representation, to limit disclosure to those having the 
need to know it, and to obtain protective orders or make other arrangements minimizing the risk of 
disclosure. 

Disclosures Otherwise Required or Authorized 

[18] The attorney-client privilege is differently defined in various jurisdictions. If a lawyer is called as a 
witness to give testimony concerning a client, absent waiver by the client, paragraph (a) requires the 
lawyer to invoke the privilege when it is applicable. The lawyer must comply with the final orders of a 
court or other tribunal of competent jurisdiction requiring the lawyer to give information about the client. 

[19] The Rules of Professional Conduct in various circumstances permit or require a lawyer to disclose 
information relating to the representation. See Rules 2.2, 2.3, 3.3 and 4.1. In addition to these provisions, 
a lawyer may be obligated or permitted by other provisions of law to give information about a client. 
Whether another provision of law supersedes Rule 1.6 is a matter of interpretation beyond the scope of 
these Rules, but a presumption should exist against such a supersession. 
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RULE 1.7 CONFLICT OF INTEREST: GENERAL RULE 

a. A lawyer shall not represent or continue to represent a client if there is a significant risk that the 
lawyer's own interests or the lawyer's duties to another client, a former client, or a third person will 
materially and adversely affect the representation of the client, except as permitted in (b). 

b. If client informed consent is permissible a lawyer may represent a client notwithstanding a significant 
risk of material and adverse effect if each affected client or former client gives informed consent, 
confirmed in writing, to the representation after:  
1. consultation with the lawyer, pursuant to Rule 1.0(c); 
2. having received in writing reasonable and adequate information about the material risks of and 

reasonable available alternatives to the representation, and 
3. having been given the opportunity to consult with independent counsel. 

c. Client informed consent is not permissible if the representation:  
1. is prohibited by law or these Rules; 
2. includes the assertion of a claim by one client against another client represented by the lawyer in 

the same or substantially related proceeding; or 
3. involves circumstances rendering it reasonably unlikely that the lawyer will be able to provide 

adequate representation to one or more of the affected clients. 

d. Though otherwise subject to the provisions of this Rule, a part-time prosecutor who engages in the 
private practice of law may represent a private client adverse to the state or other political subdivision 
that the lawyer represents as a part-time prosecutor, except with regard to matters for which the part-
time prosecutor had or has prosecutorial authority or responsibility. 

 
The maximum penalty for a violation of this Rule is disbarment. 

Comment 

Loyalty to a Client 

[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. If an 
impermissible conflict of interest exists before representation is undertaken the representation should be 
declined. The lawyer should adopt reasonable procedures, appropriate for the size and type of firm and 
practice, to determine in both litigation and non-litigation matters the parties and issues involved and to 
determine whether there are actual or potential conflicts of interest. 

[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or carry out an appropriate 
course of action for the client because of the lawyer's other competing responsibilities or interests. The 
conflict in effect forecloses alternatives that would otherwise be available to the client. Paragraph (a) 
addresses such situations. A possible conflict does not itself preclude the representation. The critical 
questions are the likelihood that a conflict will eventuate and, if it does, whether it will materially interfere 
with the lawyer's independent professional judgment in considering alternatives or foreclose courses of 
action that reasonably should be pursued on behalf of the client. Consideration should be given to 
whether the client wishes to accommodate the other interest involved. 

[3] If an impermissible conflict arises after representation has been undertaken, the lawyer should 
withdraw from the representation. See Rule 1.16. Where more than one client is involved and the lawyer 
withdraws because a conflict arises after representation, whether the lawyer may continue to represent 
any of the clients is determined by Rule 1.9. As to whether a client-lawyer relationship exists or, having 
once been established, is continuing, see Comment 4 to Rule 1.3 and Scope. 

[4] As a general proposition, loyalty to a client prohibits undertaking representation directly adverse to 
that client without that client's informed consent. Paragraphs (b) and (c) express that general rule. Thus, a 
lawyer ordinarily may not act as advocate against a person the lawyer represents in some other matter, 
even if it is wholly unrelated. On the other hand, simultaneous representation in unrelated matters of 
clients whose interests are only generally adverse, such as competing economic enterprises, does not 
require informed consent of the respective clients. 
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Consultation and Informed Consent 

[5] A client may give informed consent to representation notwithstanding a conflict. However, when a 
disinterested lawyer would conclude that the client should not agree to the representation under the 
circumstances, the lawyer involved cannot properly ask for such agreement or provide representation on 
the basis of the client's informed consent. When more than one client is involved, the question of conflict 
must be resolved as to each client. Moreover, there may be circumstances where it is impossible to make 
the disclosure necessary to obtain informed consent. For example, when the lawyer represents different 
clients in related matters and one of the clients refuses to give informed consent to the disclosure 
necessary to permit the other client to make an informed decision, the lawyer cannot properly ask the 
latter to give informed consent. If informed consent is withdrawn, the lawyer should consult Rule 1.9 and 
Rule 1.16. 

[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing. 
Such a writing may consist of a document executed by the client or one that the lawyer promptly records 
and transmits to the client following an oral consent. See Rule 1.0(b). See also Rule 1.0(s) (writing 
includes electronic transmission). If it is not feasible to obtain or transmit the writing at the time the 
client gives informed consent, then the lawyer must obtain or transmit it within a reasonable time 
thereafter. See Rule 1.0(b). The requirement of a writing does not supplant the need in most cases for the 
lawyer to talk with the client, to explain the risks and advantages, if any, of representation burdened with 
a conflict of interest, as well as reasonably available alternatives, and to afford the client a reasonable 
opportunity to consider the risks and alternatives and to raise questions and concerns. Rather, the writing 
is required in order to impress upon clients the seriousness of the decision the client is being asked to 
make and to avoid disputes or ambiguities that might later occur in the absence of a writing. 

Lawyer's Interests 

[6] The lawyer's personal or economic interests should not be permitted to have an adverse effect on 
representation of a client. See Rules 1.1 and 1.5. If the propriety of a lawyer's own conduct in a transaction 
is in serious question, it may be difficult or impossible for the lawyer to give a client objective advice. A 
lawyer may not allow related business interests to affect representation, for example, by referring clients 
to an enterprise in which the lawyer has an undisclosed interest. 

***** 

Non-litigation Conflicts 

[11] Conflicts of interest in contexts other than litigation sometimes may be difficult to assess. Relevant 
factors in determining whether there is potential for material and adverse effect include the duration and 
extent of the lawyer's relationship with the client or clients involved, the functions being performed by the 
lawyer, the likelihood that actual conflict will arise and the likely prejudice to the client from the conflict if 
it does arise. 

[12] In a negotiation common representation is permissible where the clients are generally aligned in 
interest even though there is some difference of interest among them. 

***** 

[14] A lawyer for a corporation or other organization who is also a member of its board of directors should 
determine whether the responsibilities of the two roles may conflict. The lawyer may be called on to advise 
the corporation in matters involving actions of the directors. Consideration should be given to the 
frequency with which such situations may arise, the potential intensity of the conflict, the effect of the 
lawyer's resignation from the board and the possibility of the corporation's obtaining legal advice from 
another lawyer in such situations. If there is material risk that the dual role will compromise the lawyer's 
independence of professional judgment, the lawyer should not serve as a director. 

***** 
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RULE 1.8 CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS 

a. A lawyer shall neither enter into a business transaction with a client if the client expects the lawyer to 
exercise the lawyer's professional judgment therein for the protection of the client, nor shall the 
lawyer knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a 
client unless:  
1. the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the 

client and are fully disclosed and transmitted in writing to the client in a manner which can be 
reasonably understood by the client; 

2. the client is advised in writing of the desirability of seeking and is given a reasonable opportunity 
to seek the advice of independent counsel in the transaction; and 

3. the client gives informed consent, in a writing signed by the client, to the essential terms of the 
transaction and the lawyer's role in the transaction, including whether the lawyer is representing 
the client in the transaction. 

***** 

The maximum penalty for a violation of Rule 1.8(b) is disbarment. The maximum penalty for a violation 
of Rule 1.8(a) and 1.8(c)-(j) is a public reprimand. 

Comment 

Transactions Between Client and Lawyer 

[1A] As a general principle, all transactions between client and lawyer should be fair and reasonable to the 
client. The client should be fully informed of the true nature of the lawyer's interest or lack of interest in 
all aspects of the transaction. In such transactions a review by independent counsel on behalf of the client 
is often advisable. Furthermore, a lawyer may not exploit information relating to the representation to the 
client's disadvantage. For example, a lawyer who has learned that the client is investing in specific real 
estate may not, without the client's informed consent, seek to acquire nearby property where doing so 
would adversely affect the client's plan for investment. Paragraph (a) does not, however, apply to standard 
commercial transactions between the lawyer and the client for products or services that the client 
generally markets to others, for example, banking or brokerage services, medical services, products 
manufactured or distributed by the client, and utilities' services. In such transactions, the lawyer has no 
advantage in dealing with the client, and the restrictions in paragraph (a) are unnecessary and 
impracticable. 

***** 
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RULE 1.9 CONFLICT OF INTEREST: FORMER CLIENT 

a. A lawyer who has formerly represented a client in a matter shall not thereafter represent another 
person in the same or a substantially related matter in which that person's interests are materially 
adverse to the interests of the former client unless the former client gives informed consent, 
confirmed in writing. 

b. A lawyer shall not knowingly represent a person in the same or a substantially related matter in which 
a firm with which the lawyer formerly was associated had previously represented a client:  
1. whose interests are materially adverse to that person; and 
2. about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c), that is 

material to the matter; unless the former client gives informed consent, confirmed in writing.  

c. A lawyer who has formerly represented a client in a matter or whose present or former firm has 
formerly represented a client in a matter shall not thereafter:  
1. use information relating to the representation to the disadvantage of the former client except as 

Rule 1.6 or Rule 3.3 would permit or require with respect to a client, or when the information has 
become generally known; or 

2. reveal information relating to the representation except as Rule 1.6 or Rule 3.3 would permit or 
require with respect to a client. 

The maximum penalty for a violation of this Rule is disbarment. 

Comment 

 [1] After termination of a client-lawyer relationship, a lawyer has certain continuing duties with respect to 
confidentiality and conflicts of interest and thus may not represent another client except in conformity 
with this Rule. Under this Rule for example, a lawyer could not properly seek to rescind on behalf of a new 
client a contract drafted on behalf of the former client. So also a lawyer who has prosecuted an accused 
person could not properly represent the accused in a subsequent civil action against the government 
concerning the same transaction nor could a lawyer who has represented multiple clients in a matter 
represent one of the clients against the others in the same or a substantially related matter after a dispute 
arose among the clients in that matter, unless all affected clients give informed consent. See Comment [9]. 
Current and former government lawyers must comply with this Rule to the extent required by Rule 1.11. 

[2] The scope of a "matter" for purposes of this Rule depends on the facts of a particular situation or 
transaction. The lawyer's involvement in a matter can also be a question of degree. When a lawyer has 
been directly involved in a specific transaction, subsequent representation of other clients with materially 
adverse interests in that transaction clearly is prohibited. On the other hand, a lawyer who recurrently 
handled a type of problem for a former client is not precluded from later representing another client in a 
factually distinct problem of that type even though the subsequent representation involves a position 
adverse to the prior client. Similar considerations can apply to the reassignment of military lawyers 
between defense and prosecution functions within the same military jurisdictions. The underlying 
question is whether the lawyer was so involved in the matter that the subsequent representation can be 
justly regarded as a changing of sides in the matter in question. 

[3] Matters are "substantially related" for purposes of this Rule if they involve the same transaction or 
legal dispute or if there otherwise is a substantial risk that confidential information as would normally 
have been obtained in the prior representation would materially advance the client's position in the 
subsequent matter. For example, a lawyer who has represented a businessperson and learned extensive 
private financial information about that person may not then represent that person's spouse in seeking a 
divorce. Similarly, a lawyer who has previously represented a client in securing environmental permits to 
build a shopping center would be precluded from representing neighbors seeking to oppose rezoning of 
the property on the basis of environmental considerations; however, the lawyer would not be precluded, 
on the grounds of substantial relationship, from defending a tenant of the completed shopping center in 
resisting eviction for nonpayment of rent. Information that has been disclosed to the public or to other 
parties adverse to the former client ordinarily will not be disqualifying. Information acquired in a prior 
representation may have been rendered obsolete by the passage of time, a circumstance that may be 
relevant in determining whether two representations are substantially related. In the case of an 
organizational client, general knowledge of the client's policies and practices ordinarily will not preclude a 
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subsequent representation; on the other hand, knowledge of specific facts gained in a prior representation 
that are relevant to the matter in question ordinarily will preclude such a representation. A former client 
is not required to reveal the confidential information learned by the lawyer in order to establish a 
substantial risk that the lawyer has confidential information to use in the subsequent matter. A conclusion 
about the possession of such information may be based on the nature of the services the lawyer provided 
the former client and information that would in ordinary practice be learned by a lawyer providing such 
services. 

Lawyers Moving Between Firms 

[4] When lawyers have been associated within a firm but then end their association, the question of 
whether a lawyer should undertake representation is more complicated. There are several competing 
considerations. First, the client previously represented by the former firm must be reasonably assured 
that the principle of loyalty to the client is not compromised. Second, the rule should not be so broadly 
cast as to preclude other persons from having reasonable choice of legal counsel. Third, the rule should 
not unreasonably hamper lawyers from forming new associations and taking on new clients after having 
left a previous association. In this connection, it should be recognized that today many lawyers practice in 
firms, that many lawyers to some degree limit their practice to one field or another, and that many move 
from one association to another several times in their careers. If the concept of imputation were applied 
with unqualified rigor, the result would be radical curtailment of the opportunity of lawyers to move from 
one practice setting to another and of the opportunity of clients to change counsel. 

[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual knowledge of 
information protected by Rules 1.6 and 1.9(c). Thus, if a lawyer while with one firm acquired no 
knowledge or information relating to a particular client of the firm, and that lawyer later joined another 
firm, neither the lawyer individually nor the second firm is disqualified from representing another client 
in the same or a related matter even though the interests of the two clients conflict. See Rule 1.10(b) for 
the restrictions on a firm once a lawyer has terminated association with the firm. 

[6] Application of paragraph (b) depends on a situation's particular facts, aided by inferences, deductions 
or working presumptions that reasonably may be made about the way in which lawyers work together. A 
lawyer may have general access to files of all clients of a law firm and may regularly participate in 
discussions of their affairs; it should be inferred that such a lawyer in fact is privy to all information about 
all the firm's clients. In contrast, another lawyer may have access to the files of only a limited number of 
clients and participate in discussions of the affairs of no other clients; in the absence of information to the 
contrary, it should be inferred that such a lawyer in fact is privy to information about the clients actually 
served but not those of other clients. In such an inquiry, the burden of proof should rest upon the firm 
whose disqualification is sought. 

[7] Independent of the question of disqualification of a firm, a lawyer changing professional association 
has a continuing duty to preserve confidentiality of information about a client formerly represented. See 
Rules 1.6 and 1.9(c). 

[8] Paragraph (c) provides that information acquired by the lawyer in the course of representing a client 
may not subsequently be used or revealed by the lawyer to the disadvantage of the client. However, the 
fact that a lawyer has once served a client does not preclude the lawyer from using generally known 
information about that client when later representing another client. 

[9] The provisions of this Rule are for the protection of former clients and can be waived if the client gives 
informed consent, which consent must be confirmed in writing under paragraphs (a) and (b). See Rule 
1.0(b) and (h). With regard to disqualification of a firm with which a lawyer is or was formerly associated, 
see Rule 1.10. 
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John P. Brumbaugh 

pbrumbaugh@kslaw.com  
+1 404 572 4617 
 

 

 

 

Pat Brumbaugh represents attorneys and accountants when their most valuable asset is on the 
line: their reputation. Pat’s practice focuses on the representation of other professionals and their 
firms in all manner of litigation and in regulatory investigations and proceedings. A partner in 
our Professional Liability and Securities Enforcement and Regulation practices, Pat is both a 
seasoned litigator and a trusted counselor.   

Pat has represented issuers, accounting firms and underwriters in all manner of class action 
securities and shareholder derivative litigation. In addition, he has conducted internal 
investigations and represented clients before the Securities and Exchange Commission. In 
professional liability matters, Pat has represented other “Big Law” law firms and Big Four 
accounting firms in professional malpractice and related litigation.   

Pat also serves as King & Spalding’s Deputy General Counsel. 

Practice Areas 

 Professional Services Liability 

 Securities/D&O Liability 

 Appellate Litigation 

 Commercial Disputes Litigation 

 Government Investigations 

Representative Experience 

 Defended a large Southeastern law firm in legal malpractice lawsuit arising from a commercial real 
estate transaction. Most of the case against the firm was dismissed on summary judgment. 

 Defended a large Southeastern law firm against legal malpractice and breach of fiduciary duty claims 
arising from the sale of a company and related litigation. 

 Defended a Florida law firm against allegations of fraud stemming from the firm’s representation of a 
client in bankruptcy proceedings. The court dismissed the law firm from the case for lack of personal 
jurisdiction. 
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 Defended a large Southeastern law firm in a legal malpractice action relating to the firm’s patent 
prosecution practice. 

 Represented a Big 4 accounting firm in multi-year SEC investigation. 

 Served as lead trial counsel in the Delaware Court of Chancery of a dispute concerning the winding 
up of a Delaware limited liability company. 

 Defended a Fortune 50 company and certain of its current and former officers and directors in 
securities class action litigation and related shareholder derivative litigation filed in state and federal 
court. 

 Defended an Atlanta-based health care company and the former members of its board of directors in 
class action litigation challenging the company’s acquisition. 

 Represented an underwriting syndicate of major investment banks in securities class action litigation 
in federal court stemming from a secondary offering underwritten by the banks. 

 Represented a pro bono client on appeal from the denial of the client's federal habeas corpus petition. 
The Court of Appeals for the Eleventh Circuit reversed, overturning the client's conviction for 
kidnapping, on the ground that his appellate counsel on direct appeal was constitutionally ineffective. 

Memberships 

 American Bar Association 

 State Bar of Georgia  

 State Bar of Florida 

 Atlanta Bar Association 

Awards, Recognition & Other Notables 

 Board of Directors, Crossroads Community Ministries  

 Member of Vestry, St. Luke’s Episcopal Church 

 Clerked for the Honorable Peter T. Fay, United States Court of Appeals for the Eleventh Circuit 
(1997-1998) 

Education 

 J.D., University of Michigan Law School, cum laude 

 Associate editor, Michigan Law Review 

 B.A., Dartmouth College, cum laude 
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Shannon Sprinkle 
Partner / Atlanta   

Shannon Sprinkle is the Managing Partner of Carlock, Copeland and 
Stair and a partner in the commercial litigation practice group. She handles 
a wide variety of litigation matters in State and Federal Courts. Shannon 
regularly defends cases and claims alleging professional negligence, 
malpractice, wrongful death, and product liability. Shannon is frequently 
retained before litigation to help evaluate and control exposure to potential 
claims and also represents clients before various licensing and review 
agencies. 

For the past ten years, Shannon has focused her practice primarily on 
professional malpractice and real estate related claims. She has substantial 
experience defending legal malpractice claims arising out of: litigation, 
family law, business organization, estate matters, real estate transactions, 
and commercial transactions. She also frequently defends accounting 
malpractice claims involving: tax preparation, consulting, compilations, 
reviews, audits, and breach of fiduciary duty claims. 

Shannon also defends law firms, lenders, and other businesses against 
individual and class-action claims for alleged violations of consumer 
protection statutes, such as the Fair Debt Collection Practices Act, Truth in 
Lending Act, Real Estate Settlement Procedures Act, Gramm-Leach-Bliley 
Act, and others. She also provides compliance and risk management advice 
in these areas, as well as data and privacy breach claims. 

Shannon frequently participates in and speaks at seminars on cyber liability,   
professional ethics and malpractice.  She has authored several papers 
targeted toward malpractice avoidance. For several years Shannon co-
presented an annual risk management seminar for the insureds of a large 
national insurer. Shannon annually attends several national professional 
malpractice conferences to keep abreast of emerging trends and legal 
developments. 

From 2006-2007 and from 2009-2017, Shannon has been an honoree on the 
Georgia Rising Stars® list, voted by her peers as one of Atlanta’s best 
young lawyers. In order to be honored on the Georgia Rising Stars list, an 
attorney must be age 40 or younger, or in practice for 10 years or less. Only 
2.5 percent of the attorneys in Georgia are honored on the Georgia Rising 
Stars list.  Shannon is a 2016 honoree in The Daily Report list of 25 
lawyers who are “On the Rise.” 

 

 

Direct: 404.221.2330  
Fax: 404.222.9482  
ssprinkle@carlockcopeland.com  

Education 
Tulane Law School, J.D., 2001, 
cum laude 
University of Florida, B.A., 1998, 
with honors 

Admitted to Practice 
Georgia, 2001 

Professional Activities & 
Memberships 
CCS' Managing Partner 
Active in Commercial and 
Professional Claims Litigation 
American Bar Association  
Tort Trial and Insurance Practice 
Section, Professionals' Officers' & 
Directors' Liability Committee 
Ethics & Professionalism 
Committee  
Atlanta Bar Association 
Bleckley Inn of Court, Barrister 
Standing Committee on Lawyers’ 
Professional Responsibility, 
Georgia State Case Reporter 
State Bar of Georgia 
Young Lawyers Division 
Litigation Committee 
Professional Liability 
Underwriting Society 
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Pro Bono Partnership of Atlanta
Mission

To maximize the impact of pro bono 
engagement by connecting a network of 
attorneys with nonprofits in need of free 

business legal services
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Pro Bono Partnership of Atlanta
Clients

➢ In order to be a client of Pro Bono Partnership of 
Atlanta, an organization must be:
✓a 501(c)(3) nonprofit organization
✓primarily serving the low-income or disadvantaged 

individuals
✓unable to pay for legal services without significant 

impairment of program resources
➢Visit us on the web at www.pbpatl.org
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Our In-House Volunteers
➢ ADP
➢ AGL Resources*
➢ American Cancer Society*
➢ AT&T*
➢ Chick-fil-A
➢ Cisco*
➢ Coca-Cola Company*
➢ Cox Communications
➢ Delta Air Lines*
➢ Duke Realty
➢ Emory University
➢ Ernst & Young
➢ Equifax
➢ Federal Home Loan Bank
➢ Georgia Power

➢ GE Energy*
➢ Home Depot*
➢ ING
➢ Invesco
➢ Kimberly-Clark*
➢ McKesson*
➢ NCR
➢ Pfizer
➢ Primerica
➢ Southern Company*
➢ SunTrust Bank
➢ Turner Broadcasting*
➢ United Parcel Service*

* Denotes Board Member
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Atlanta Bar Association 
Intellectual Property Section

Atlanta Bar Association
Business & Finance Section

John H. and Wilhelmina D. 
Harland Charitable Foundation

The Pittulloch Foundation

The Rich Foundation
The Zeist 

Foundation
State Bar of Georgia 

Corporate Counsel Section
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Common Legal Areas Where
Volunteer Attorneys Assist Our Nonprofits

➢Contracts
➢Corporate
➢Employment
➢ Intellectual Property
➢Banking
➢Bankruptcy

➢Healthcare
➢ Leasing
➢Privacy
➢Real Estate
➢Tax
➢Technology
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Agenda
➢Purpose of Entity
➢Formation
➢Members v. Shareholders
➢Board of Directors Structure and Fiduciary Duties
➢ Indemnification/Insurance
➢Operations of a §501(c)(3)
➢Re-domestication
➢Mergers
➢Dissolution
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Purpose of the Entity
➢ Purpose
✓For-Profits - make money for owners
✓Nonprofits 

▪ Serve the public and not private interests
▪ Accomplish a specific mission

➢ Both are corporations under GA law but act differently 
and are accountable to different persons/agencies
✓For-Profits – shareholders
✓Nonprofits – the Attorney General and Secretary of 

State as well as the IRS if a §501(c)(3)
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Formation
➢Nonprofit
✓GA Non-Profit Corporation Act
✓Articles of Incorporation & Bylaws

➢For-Profit
✓GA Business Corporation Code 
✓Articles of Incorporation & Bylaws
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Legal Form – Non-profits
➢ GA Non-Profit Corporation Act
✓ No owners or shareholders – organized for the benefit of 

society
✓ GA Attorney General & Secretary of State have oversight of 

Nonprofit Corporations
➢ Articles of Incorporation and Bylaws
✓ Purpose/Mission Statement
✓ Exculpation Clause
✓ Nonprofit Corporations may have “Members”

➢ Subsidiaries/Affiliates
✓ Small nonprofits rarely
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Board Structure & Governance
➢Organization’s activities must be consistent with 

the stated tax-exempt purpose
➢ Importance – IRS
➢Board Committees, Officers, etc.
➢Beware of “Founderitis”
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Board Governance (cont.)

➢Board Policies and Procedures
✓Conflicts of Interest 

▪ Recusals & Written disclosures
✓Ethics and Business Conduct Codes
✓Whistleblower
✓Record Retention 
✓Financial & Internal Control Policies
✓Executive Compensation

▪ Documented process, comparability data, independence
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Nonprofit Structure
CONSTITUENTS

Members

Volunteers

Board of 
Directors

CommitteeCommittee

ED/President
/CEO

Staff
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Members v. Shareholders

➢For-Profit: shareholders rights & responsibilities
✓Owner of company

▪ Can be an individual or another entity
▪ Do not have to be a resident of GA

✓Own shares of stock in the corporation
▪ Participate in the profitability of the entity through an increase 

in the value of the stock

✓Not involved in the day-to-day management of the 
company
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Members v. Shareholders

➢For-Profit: shareholders rights & responsibilities
✓Shareholders have the right to:

▪ Elect directors (§14-2-803)
▪ Attend an annual shareholder meeting (§14-2-701)

– Notice of the meeting must be sent not fewer than 10 nor more 
than 60 days before the date of the meeting (§14-2-705)

▪ Approve changes to bylaws, if shareholders have reserved 
the right in the articles of incorporation (§14-2-1020)

▪ Approve most changes to the articles of incorporation, with 
the exception of certain ministerial actions (§14-1002)
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Members v. Shareholders

➢For-Profit: shareholders rights & responsibilities
✓Shareholders have the right to (cont.):

▪ May enter into agreements amongst themselves (§14-2-732)
▪ Approve mergers (§14-2-1101; §14-2-1103)
▪ Inspect and copy certain company records (§14-2-1602)

– Certain records, including communications to shareholders and 
minutes of shareholders’ meetings for the preceding three 
years and a list of the names and business addresses of each 
director

» Written demand at least five business days in advance
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Members v. Shareholders

➢For-Profit: shareholders rights & responsibilities
– Excerpts from minutes of meetings of the board, records of 

actions of a committee of the board while acting in place of the 
board, minutes of shareholders’ meetings, and certain records 
of action taken by the shareholders or the board without a 
meeting; accounting records of the corporation; and the record 
of shareholders

» Written demand at least five business days in advance
» Demand must be made in good faith and for a proper purpose that 

is reasonably relevant to legitimate interest as a shareholder, 

Chapter 4 
17 of 41



Members v. Shareholders

➢For-Profit: shareholders rights & responsibilities
» Records must be directly connected with purpose and are to be 

used only for the stated purpose
» May be limited by a corporation’s articles or bylaws to 

shareholders owning more than two percent of the shares 
outstanding
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Members v. Shareholders
➢Nonprofits – member rights and responsibilities 

✓ Article 6 of GNCC governs Membership of Nonprofit Corporations §14-3-
601 et. seq.

✓ Nonprofit may have members; many do not
✓ Members are defined in §14-3-140(22) of GNCC 
✓ Members have very few required rights in the GNCC
✓ Members may be granted additional rights in the nonprofit’s articles of 

incorporation or bylaws
✓ All members shall have the same rights and obligations with respect to any 

other matters, except as set forth in or authorized by the articles or bylaws. 
▪ Except for the rights specified in §§ 14-3-740 to 14-3-747, members of any corporation existing on July 1, 

1991, shall be limited to having the same voting and other rights as before such date, until changed by 
amendment of its articles of incorporation or bylaws. 
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Members v. Shareholders
➢ Nonprofits – member rights & responsibilities 

✓ No right to profits or ownership in company
✓ Right to elect directors (§14-3-140(22))
✓ A plan of merger to be authorized must be approved by the 

members, if any, by 2/3 of the votes cast or a majority of the voting 
power, whichever is less (unless different requirements are set 
pursuant to the articles, bylaws). (§14-3-1103)

✓ Members entitled to vote must approve the proposal to dissolve (a 
majority of all the votes entitled to be cast on that proposal), in order 
for the dissolution proposal to be adopted. (§14-3-1402)

✓ An amendment to the bylaws to increase or decrease the vote 
required for any member action must be approved by the members. 
(§14-3-723)
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Members v. Shareholders
➢ Nonprofit – member rights & responsibilities 
✓May be assessed dues, assessments or fees if provided for in 

articles or bylaws (§14-3-612)
✓ Creditors may not bring proceedings against members for 

liabilities of nonprofit (§14-3-613)
✓ Article 7 of GNCC sets forth requirements for annual meeting 

of Membership (§14-3-701 et. seq.) 
▪ Similar to shareholder meetings – record date, membership list, 

notice, special meetings, action without a meeting
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Board of Directors –
Oversight / Elections

➢ The Board provides oversight of the organization and is
judged by its success in doing so

✓ For-Profits:  Shareholders hold the board accountable

✓ Nonprofits: Governmental entities (state attorney general, state

regulators, IRS) monitor the board

➢ Director elections

✓ For-Profits:  Shareholders elect directors; typically Board fills 

vacancies (including by increasing size of Board) 

✓ Nonprofits : Usually a self-perpetuating board unless members elect 

directors (§14-3-803)
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Board of Directors –
Voting / Committees / Compensation
➢ Board action at Board meetings act by consent in lieu of 

meeting

✓ For-Profits:  Majority voting standard; unanimous written consent

✓ Nonprofits : Majority voting standard; consent in lieu of meeting by 

less than unanimous consent (“opt out” majority approval) if in 

bylaws (§14-3-821)

➢ Committees – Compensation and Audit common in both
✓ Nonprofits : Advisory committees more common  (non-Board/non-voting)

➢ Compensation

✓ For-Profits:  $$$$ -- compensation structure varies based on 

company size and private/public

✓ Nonprofits : No $
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Board of Directors –
Board Dynamics/Compliance

➢ Board formalities matter!

24
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➢ The Business Judgement Rule applied in a business 
corporation setting seems equally applicable to nonprofit 
corporations. In the most general terms, the court will not 
second guess the decision made by a 
Member/Director/Officer to authorize a certain corporate 
action, if such decision was made in good faith and 
reasonably believed to be in the best interest of the 
corporation, and with an independent and informed 
judgment

Duty Compliance Protection
Business Judgment Rule 
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Board of Directors –
Fiduciary Duties 

➢ Primary duties:  Duty of Care & Duty of Loyalty 
✓Nonprofits (§§14-3-830 and 14-3-831): 
▪ Duty of Obedience (faithful to mission; 

compliance with law)
▪ Obligation to be “Generative”
▪ Also Conflicting Interest Transactions (§§14-3-

860 to 14-3-865)
– Corresponds with IRS conflict of interest sample 

policy and Intermediate Sanctions rebuttable 
presumption of reasonableness
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Nonprofits – Duty of Care and 
Investment Decisions

➢ Increased scrutiny of Nonprofits into investment
performance and investment decisions

➢ Board should consider the following:

✓ Incur only reasonable costs in relation to assets, purposes

✓ Investment factors like general economic conditions, tax
consequences, diversification

✓ The entity’s larger investment strategy and policy
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Nonprofits – Duty of Obedience
➢ Directors have a duty to:

✓ Follow the nonprofit corporation’s governing documents (such as 
the articles of incorporation and the bylaws), 

✓ Carry out the organization’s mission, and 
✓ Ensure that resources are used for lawful purposes consistent 

with the organization’s mission

➢ Directors must comply with other state and federal laws 
that relate to the §501(c)(3) nonprofit corporation and the 
way in which it conducts its business 
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Nonprofits – Being Generative
➢ Nonprofit directors have a special obligation to engage in

“generative” behavior:

✓ Create opportunities

✓ Fundraising

✓ “Friend Raising”

✓ Board Recruitment

✓ Ambassadorship—telling the story

Chapter 4 
29 of 41



Potential Effects of a Duty Violation
➢ Potential state and federal law violations

✓ For-Profits: Shareholder litigation
✓ Nonprofits: Potential IRS violations:

▪ Private inurement and loss of exemption
▪ Excess benefit transactions:

– Person who received excess benefit: return excess, fines, penalties 
– Organizational managers approving transaction: fines, penalties

✓ Nonprofits: Loss of funding

➢ Loss of public confidence and a damaged reputation
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Director Liability – Exculpation
➢ Exculpation – Both nonprofits and for-profits may limit 

the liability of their directors for monetary damages if 
they contain the appropriate provision in their articles of 
incorporation (§14-3-202(h)(4); §14-2-202(b)(4))
✓ May not limit liability for appropriation of business opportunity, 

acts/omissions that involve intentional misconduct or knowing 
violation of law, liability related to  unlawful distributions and for 
any transaction where the director received improper personal 
benefit
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Director Liability – Indemnification
➢ Indemnification – a corporation may indemnify an individual who is a 

party to a proceeding because s/he was a director against liability 
incurred in a proceeding if such individual (i) conducted 
himself/herself in good faith, and (ii) such individual reasonably 
believed (a) in the case of conduct in his/her official capacity, that 
such conduct was in the best interests of the company,(b) in all 
other cases, that such conduct was at least not opposed to the best 
interests of the company, and (c) in the case of any criminal 
proceeding, that the individual had no reasonable cause t believe 
such conduct was unlawful (§14-3-851; §14-2-851)
✓ May be permissive or mandatory
✓ May be in the articles of bylaws
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What to Know About D&O
➢ Know your carrier and your broker

➢ Know your policy – while similar, all D&O policies are not the
same and there is no industry standard form (such as with
many property / casualty policies)

➢ Understand how the directors, officers, the organization,
volunteers, employees, etc., are protected

➢ Ask your broker about the details – coverage for subsidiaries, 
acquisitions, outside directorships, foreign exposures,
dedicated limits of liability for directors and officers, etc.
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What to Know About D&O
➢ How are my organization’s other exposures being addressed
✓ employment claims, cyber risks, employee benefits / ERISA, 

employee and third party theft, kidnap & ransom, professional 
liability, etc. – what other coverages do I need to consider and 
can this fit my budget?

➢ More than just a policy, many carriers offer free or low-cost 
risk management resources, pre-claim hotline assistance,
sample employee handbooks and a host of self-assessment
tools to help you prevent claims
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Operations of a §501(c)(3)
➢ Private Inurement 
(26 USC §501(c)(3) & 26 CFR 1.501(c)(3)-1)

➢ Political Activity prohibition
(26 USC §501(c)(3) & 26 CFR 1.501(c)(3)-1)

➢ Unrelated Business Income
(26 USC §§511-514 & 26 CFR 1.511-514

➢ Sales Tax
➢ Property Tax

➢ Private Benefit
(26 USC §501(c)(3) & 26 CFR 1.501(c)(3)-1)

➢ No Substantial Lobbying
(26 USC §501(c)(3) & 26 CFR 1.501(c)(3)-1)

➢ Charitable Solicitation laws
(O.C.G.A. § 43-17-1 et. seq.)

✓ Registration, prohibited acts, co-
ventures
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Re-Domestication
➢ Moving corporation’s existence from one state to another 
➢ Many years – violated Operational Test under 26 USC 

§501(c)(3) & 26 CFR 1.501(c)(3)-1
➢ Revenue Procedure 2018-15

✓ State laws must permit and have certain provisions
✓ Essentially picking up nonprofit corporation and setting it down in 

another state

➢ Article 11A of GNCC §§14-3-1120 and 14-3-1121
➢ Mirrors to the extent possible Business Corporation Code 

§§14-2-1540 
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Mergers
➢Nonprofits – governed by §14-3-1101 et. seq.
➢For-Profits – governed by §14-2-1101 et. seq.
➢What happens? 
✓Separate existence of each party to the merger 

ceases except for the surviving corporation
✓Title to all property owned by each party to the 

merger vests in the surviving corporation without 
further act or deed
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Mergers
✓Surviving corporation has ALL liabilities and 

obligations of each party to the merger
✓Pending proceedings against any party to the merger 

may continue as if the merger did not occur or the 
surviving entity may be substituted in the proceeding 
for the entity whose existence ceased

✓Articles of Incorporation and Bylaws or governing 
agreements of the surviving corporation are amended 
to the extent provided in the merger
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Mergers
➢Drivers for nonprofit mergers
✓ Increase service delivery
✓Expand services to a new market
✓Expand the types of services that may be offered
✓Secure the long-term financial viability of at least one 

of the merging partners
➢Drivers for nonprofit mergers
✓Financial 
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Voluntary Dissolution
➢ Mostly similar between Business & Nonprofit Corps 

(§14-2-1401 et. seq. and §14-3-1401 et. seq.)

➢ Nonprofit Assets must go to another nonprofit with a 
similar mission (§14-3-1403(b))

➢ Nonprofits have Attorney General Oversight 
(§14-3-1403(c))

✓ Must inform AG and provide 30 days for AG to respond
✓ If AG doesn’t respond, may move forward
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For More Information:

If you would like more information about the services 
of Pro Bono Partnership of Atlanta, contact us at:

Phone: 404-618-0900
Fax: 404-853-8806

Info@pbpatl.org
www.pbpatl.org
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CRIMINAL DIVISION LAUNCHES NEW FCPA PILOT PROGRAM

April 5, 2016

 Courtesy of Assistant Attorney General Leslie R. Caldwell of the Justice Department’s Criminal Division

One of my priorities in the Criminal Division has been to ensure that we have a robust and transparent enforcement
program targeting violations of the Foreign Corrupt Practices Act (FCPA).  Bribery of foreign officials harms those who
play by the rules, siphons money away from communities, and undermines the rule of law.

Accordingly, in recent months we have announced significant enhancements to the Department’s ability to investigate
and prosecute FCPA cases. For example, the Criminal Division’s Fraud Section is adding 10 additional prosecutors to
its FCPA Unit, increasing the size of that unit by more than 50 percent.  At the same time, the FBI has established three
new squads of special agents devoted to FCPA investigations and prosecutions. This should send a powerful message
that FCPA violations that might have gone uncovered in the past are now more likely to come to light. And
simultaneously, we are strengthening our coordination with foreign counterparts – sharing leads, making available
essential documents and witnesses, and more generally working together to reduce criminals’ ability to hide behind
international borders. The fruits of this approach can be seen in numerous recent successful prosecutions.

And today, as part of our effort to promote both transparency and accountability, we are launching a one-year pilot
program in the Fraud Section’s FCPA Unit, which provides guidance to our prosecutors for corporate resolutions in
FCPA cases, and which is designed to motivate companies to voluntarily self-disclose FCPA-related misconduct, fully
cooperate with the Fraud Section, and, where appropriate, remediate flaws in their controls and compliance programs.

Transparency in our corporate FCPA charging decisions is important for several reasons. First, transparency enables
the public to understand why particular results are reached in particular FCPA cases and helps to reduce any
perception that our enforcement decisions may be unreasoned or inconsistent. And second, transparency informs
companies what conduct will result in what penalties and what sort of credit they can receive for self-disclosure and
cooperation with an investigation. This, in turn, enables companies to make more rational decisions when they learn of
foreign corrupt activity by their agents and employees. If a company opts not to self-disclose, it should do so
understanding that in any eventual investigation that decision will result in a significantly different outcome than if the
company had voluntarily disclosed the conduct to us and cooperated in our investigation. In this way, we believe that
increased transparency in our FCPA charging decisions should encourage voluntary corporate self-disclosure of
overseas bribery, and thus more prosecutions of the individuals responsible for those crimes. 

The pilot program describes what we mean by “voluntary self-disclosure,” “full cooperation,” and “remediation.” It also
explains the credit available to companies that in fact voluntarily self-disclose FCPA misconduct, fully cooperate with
investigations, and remediate. The pilot program builds on the September 9, 2015, Individual Accountability
memorandum issued by the Deputy Attorney General.

In short, the guidance provides that if a company chooses not to voluntarily disclose its FCPA misconduct, it may
receive limited credit if it later fully cooperates and timely and appropriately remediates – but any such credit will be
markedly less than that afforded to companies that do self-disclose wrongdoing. By contrast, when a company not only
cooperates and remediates, but also voluntarily self-discloses misconduct, it is eligible for the full range of potential
mitigation credit.  That means that if a criminal resolution is warranted, the Fraud Section may grant a reduction of up to
50 percent below the low end of the applicable U.S. Sentencing Guidelines fine range, and generally will not require
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appointment of a monitor. In addition, where those same conditions are met, the Fraud Section’s FCPA Unit will
consider a declination of prosecution.

The pilot program is effective today, April 5, 2016. At the end of the one-year pilot period, the Fraud Section will
determine whether to extend or modify the program.  

The pilot program applies only to FCPA matters brought by the Criminal Division’s Fraud Section.  It does not apply to
any other Fraud Section matters, to any other Section in the Criminal Division, any other part of the Department of
Justice, or any other agency. The precise terms of the pilot program, and additional information about the Justice
Department’s Criminal Division, Fraud Section and its enforcement efforts, can be found at
www.justice.gov/criminal/fraud.   

Attachment(s): 
Download FCPA Enforcement Plan and Guidance

Component(s): 
Criminal Division

Updated March 3, 2017

RELATED BLOG POSTS

There are currently no blog posts matching your search terms.
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JUSTICE NEWS

Deputy Attorney General Rosenstein Delivers Remarks at the 34th International Conference on the Foreign
Corrupt Practices Act

Oxon Hill, MD ~ Wednesday, November 29, 2017

Remarks as prepared for delivery

Good morning and thank you, Sandra for that thoughtful and brief introduction. 

It is a pleasure for me to be here with so many compliance officers, lawyers, auditors, and corporate executives for
ACI’s 34th annual conference on the Foreign Corrupt Practices Act. 

I must admit that I was amused by a marketing blurb for this event.  It promised that the audience would hear from “anti-
corruption” leaders and other “highly respected” experts. 

Then, it noted that you also would hear from government officials.  I hope those categories are not mutually exclusive!   

As a matter of fact, the experts you will hear from include some of the federal government’s leading fraud prosecutors
and investigators. I am proud to work with them.

This year, we mark four decades since Congress enacted the FCPA.  It was the first effort by any country in the world to
make it a crime to pay bribes to foreign officials. 

There was a time in the 1960s and ’70s when paying bribes was viewed as a necessary part of doing business abroad. 
Some American companies were unapologetic about making corrupt payments. 

Corruption was rife in many parts of the world.  There were European countries that allowed companies to deduct
bribes on their corporate tax returns, as business expenses. 

In 1976, the U.S. Senate Banking Committee revealed that hundreds of U.S. companies had made corrupt foreign
payments. The payments totaled hundreds of millions of dollars. 

The Committee concluded that there was a need for anti-bribery legislation.  Its report reasoned that “[c]orporate bribery
is bad business” and “fundamentally destructive” in a free market society.

Paying bribes may still be common in some places.  But that does not make it right.  As Thomas Jefferson famously
said: “On matters of style, swim with the current.  On matters of principle, stand like a rock.”  

Some people refer to me as a career prosecutor, but I studied management, marketing, and finance at an
undergraduate business school.  I expected to put those skills to use in corporate America.  Law enforcement took me
in a different direction, but understanding the business world remains valuable to my work.

One of the lessons I learned in business school is that ethical conduct is a good investment. Companies sometimes
gain a short-term advantage over competitors by cutting corners, but in the long run, companies with a culture of
integrity usually prevail in the marketplace.

Good people want to work for honest businesses. Investors trust them.  Customers like to do business with them.

I visited the nation of Armenia in 1994, just as it was emerging from seven decades of Soviet domination. I gave a talk
about public corruption at the University of Yerevan, the oldest university in the country. After I finished, a student raised
his hand with a question. He asked me, “If you cannot pay bribes in America, how do you get electricity?”

Chapter 5 
3 of 41



10/3/2018 Deputy Attorney General Rosenstein Delivers Remarks at the 34th International Conference on the Foreign Corrupt Practices Act | OPA |…

https://www.justice.gov/opa/speech/deputy-attorney-general-rosenstein-delivers-remarks-34th-international-conference-foreign

It was a pragmatic question that illustrated how that young man had learned to think about his society.  Corruption may
start small, but it has a tendency to spread like an infection.  It stifles innovation, fuels inefficiency, and inculcates
distrust of government.

I offer those thoughts in the spirit of the open dialogue of this conference.  But it is not for the Department of Justice to
say whether the FCPA reflects sound policymaking.  The United States Congress made that judgment.  Our mission is
to detect, deter, and punish violations of the laws of the United States. 

The Attorney General and I have been faithful to that principle.  We plan to continue to emphasize it as an essential
step in promoting respect for the rule of law. 

The FCPA is the law of the land.  We will enforce it against both foreign and domestic companies that avail themselves
of the privileges of the American marketplace. 

The United States plays a central role in the worldwide fight against corruption, and we serve as a role model. 
Following our lead, many other countries have joined America by implementing their own anti-corruption laws.  Those
laws do not just encourage good business.  They promote good government.

The Organization for Economic Co-operation and Development adopted an Anti-Bribery Convention in 1997.  That
convention fuels the growing international rejection of corruption.

Forty-three nations participate in the OECD Anti-Bribery Convention.  The agreement establishes legally binding
standards.  Member countries are required to adopt laws that criminalize bribery of foreign public officials in
international business transactions.  Just a few months ago, a new country, Costa Rica, ratified the convention.

These forty-three nations recognize the importance of a level playing field that protects citizens and honest businesses. 

Earlier this year, Attorney General Sessions spoke about the harmful consequences of corruption.  It leads to increased
prices, substandard products and services, and reduced investment. 

It is no coincidence that crime syndicates and authoritarian rulers use corruption to enrich themselves.  They engage in
corruption to consolidate political power and defeat legitimate political adversaries.  

Working together with international partners, we are making headway in combatting corruption. Federal prosecutors in
our Criminal Division’s Fraud Section, together with Assistant U.S. Attorneys and law enforcement partners, continue to
secure convictions in important FCPA-related cases.

Recently, the FCPA Unit worked with the U.S. Attorney’s Office for the Southern District of New York to obtain a trial
conviction against a former Guinean Minister of Mines, for laundering proceeds from $8 million in bribes. 

The FCPA Unit and the U.S. Attorney’s Office for the Southern District of New York secured another trial victory against
a Chinese billionaire for bribing United Nations officials. 

In a third case, FCPA prosecutors worked with Assistant U.S. Attorneys in the Central District of California, and
prevailed at trial against a South Korean earthquake research center director who laundered the bribery proceeds in the
United States. 

In total, 19 individuals have pleaded guilty or been convicted in FCPA-related cases so far this year. 

The Department of Justice announced another significant case earlier this month.  Two former executives of
Rolls‑Royce and its subsidiaries, along with a former employee and a consultant, all pleaded guilty to conspiracy in
connection with a scheme to bribe foreign officials.

That results reflects tremendous work by the FCPA Unit, Assistant U.S. Attorneys for the Southern District of Ohio, U.S.
Postal Inspectors, and the FBI, as well as cooperation with law enforcement authorities in the United Kingdom, Brazil,
Austria, Germany, the Netherlands, Singapore, and Turkey.  We look forward to continuing to work with our international
partners.
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Those cases and others like them reinforce the Department’s commitment to hold individuals accountable for criminal
activity. 

Effective deterrence of corporate corruption requires prosecution of culpable individuals.  We should not just announce
large corporate fines and celebrate penalizing shareholders.

Most American companies are serious about engaging in lawful business practices.  Those companies want to do the
right thing. They need our support to protect them from criminals who seek unfair advantages.

Law enforcement agencies prosecute criminal wrongdoing only after it occurs.  Those prosecutions achieve deterrence
indirectly.  But a company with a robust compliance program can prevent corruption and reduce the need for
enforcement. 

That frees agents and prosecutors to focus on people who are committing other financial crimes.  It also allows them to
focus on different threats to the American people, including terrorism, gang violence, drug trafficking, child exploitation,
and human smuggling.  People who commit those horrendous crimes do not make voluntary disclosures.    

Threats to American safety and security will grow more complex over time.  We need corporate America to help us
detect and fight those threats.

As Attorney General Jeff Sessions explained, “Societies where the rule of law is treasured … tend to flourish and
succeed. Societies where the rule of law is subject to political whims and personal biases tend to become … afflicted by
corruption, poverty, and human suffering.”

The most fundamental mission of the Department of Justice is to protect the American people by enforcing the rule of
law.

The rule of law is good for business. It allows businesses to compete for work, enter contracts, make investments, and
project revenue with some assurance about the future.  It establishes a mechanism to resolve disputes, and it provides
a degree of protection from arbitrary government action.

Corporate America should regard law enforcement as an ally.  We support the rule of law, which establishes and
safeguards a vibrant economic marketplace for your products and services.

The government should provide incentives for companies to engage in ethical corporate behavior.  That means fully
cooperating with government investigations, and doing what is necessary to remediate misconduct – including
implementing a robust compliance program.  Good corporate behavior also means notifying law enforcement about
wrongdoing.  

The incentive system set forth in the Department’s FCPA Pilot Program motivates and rewards companies that want to
do the right thing and voluntarily disclose misconduct. 

In the first year of the Pilot Program, the FCPA Unit received 22 voluntary disclosures, compared to 13 during the
previous year.  In total, during the year and a half that the Pilot Program was in effect, the FCPA Unit received 30
voluntary disclosures, compared to 18 during the previous 18‑month period. 

We analyzed the Pilot Program and concluded that it proved to be a step forward in fighting corporate crime.  We also
determined that there were opportunities for improvement.

So today, I am announcing a revised FCPA Corporate Enforcement Policy. 

The new policy enables the Department to efficiently identify and punish criminal conduct, and it provides guidance and
greater certainty for companies struggling with the question of whether to make voluntary disclosures of wrongdoing. 

Before I speak about the substance of the policy, let me digress for a moment to make a process point.

I know that previous corporate fraud policies often were identified by the name of the Deputy Attorney General who
wrote the memo.  It is nice to be remembered. But one of my goals is not to be remembered for writing a memo.
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After spending nearly three decades trying to keep track of prolix memos, I want the Department to issue concise policy
statements.  Historical background and commentary should go in a cover memo or a press release.  In most instances,
the substance of a policy should be in the United States Attorneys’ Manual, and it should be readily understood and
easily applied by busy prosecutors.

So, the FCPA Corporate Enforcement Policy I am announcing today will be incorporated into the United States
Attorneys’ Manual.

We expect the new policy to reassure corporations that want to do the right thing.  It will increase the volume of
voluntary disclosures, and enhance our ability to identify and punish culpable individuals. 

The new policy, like the rest of the Department’s internal operating policies, creates no private rights and is not
enforceable in court.  But it does promote consistency by attorneys throughout the Department.

Establishing internal policies helps guide our exercise of discretion and combat the perception that prosecutors act in
an arbitrary manner.

The new policy does not provide a guarantee.  We cannot eliminate all uncertainty.  Preserving a measure of
prosecutorial discretion is central to ensuring the exercise of justice. 

But with this new policy, we strike the balance in favor of greater clarity about our decision-making process.

The advantage of the policy for businesses is to provide transparency about the benefits available if they satisfy the
requirements.  We want corporate officers and board members to better understand the costs and benefits of
cooperation.  The policy therefore specifies what we mean by voluntary disclosure, full cooperation, and timely and
appropriate remediation.

Even if a company does not make a voluntary disclosure, benefits are still available for cooperation and remediation. 
Those steps assist the Department in running an efficient investigation that identifies culpable individuals.  They also
reduce the likelihood that crimes will be committed again.    

I want to highlight a few of the policy’s enhancements. 

First, the FCPA Corporate Enforcement Policy states that when a company satisfies the standards of voluntary self-
disclosure, full cooperation, and timely and appropriate remediation, there will be a presumption that the Department
will resolve the company’s case through a declination.  That presumption may be overcome only if there are
aggravating circumstances related to the nature and seriousness of the offense, or if the offender is a criminal recidivist.

It makes sense to treat corporations differently than individuals, because corporate liability is vicarious; it is only
derivative of individual liability.

Second, if a company voluntarily discloses wrongdoing and satisfies all other requirements, but aggravating
circumstances compel an enforcement action, the Department will recommend a 50% reduction off the low end of the
Sentencing Guidelines fine range.  Here again, criminal recidivists may not be eligible for such credit.  We want to
provide an incentive for good conduct.  And scrutiny of repeat visitors.

Third, the Policy provides details about how the Department evaluates an appropriate compliance program, which will
vary depending on the size and resources of a business. 

The Policy therefore specifies some of the hallmarks of an effective compliance and ethics program.  Examples include
fostering a culture of compliance; dedicating sufficient resources to compliance activities; and ensuring that
experienced compliance personnel have appropriate access to management and to the board. 

We expect that these adjustments, along with adding the FCPA Corporate Enforcement Policy to the U.S. Attorneys’
Manual, will incentivize responsible corporate behavior and reduce cynicism about enforcement.         

Of course, companies are free to choose not to comply with the FCPA Corporate Enforcement Policy.  A company
needs to adhere to the policy only if it wants the Department’s prosecutors to follow the policy’s guidelines. 
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Companies that violate the FCPA are always free to choose a different path.  In those instances, if crimes come to our
attention through whistleblowers or other means, the Department will take appropriate action consistent with the facts,
the law, and the Principles of Federal Prosecution of Business Organizations. 

Since 2016, the Fraud Section’s FCPA Unit has secured criminal resolutions in 17 FCPA-related corporate cases,
resulting in penalties and forfeiture to the Department in excess of $1.6 billion.  Of those 17 corporate criminal
resolutions, only two were voluntary disclosures under the Pilot Program. 

Significantly, each of the two voluntary disclosure cases was resolved through a non-prosecution agreement, and in
neither case did we impose a compliance monitor. 

Of the 15 corporate resolutions that were not voluntary disclosures, all but three were resolved through guilty pleas,
deferred prosecution agreements, or some combination of the two.  In ten of those cases, the company was required to
engage an independent compliance monitor.   

Over that same time period, seven additional matters that came to our attention through voluntary disclosures were
resolved under the Pilot Program through declinations with the payment of disgorgement. Clearly, this is not immunity. 

Allow me to conclude with the observation that corrupt government officials and criminals who bribe them learn from the
cases we bring and the investigative techniques we use. 

Criminals try to evade law enforcement.  But they also need to evade internal controls and compliance programs, if
those internal controls and programs exist.  Honest companies pose a meaningful deterrent to corruption.

Companies can protect themselves by exercising caution in choosing their business associates and by ensuring
appropriate oversight of their activities.

There is an ancient proverb that counsels, “If you want to know a person’s character, consider his friends.” 

My advice is to make sure that you can stand proudly with the company you keep.

Thank you very much.

Speaker: 
Deputy Attorney General Rod J. Rosenstein

Component(s): 
Office of the Deputy Attorney General

Updated November 29, 2017
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USAM Insert 
 
9-47.120 – FCPA Corporate Enforcement Policy 
 
1. Credit for Voluntary Self-Disclosure, Full Cooperation, and Timely and 

Appropriate Remediation in FCPA Matters 
 
Due to the unique issues presented in FCPA matters, including their inherently 
international character and other factors, the FCPA Corporate Enforcement Policy 
is aimed at providing additional benefits to companies based on their corporate 
behavior once they learn of misconduct.  When a company has voluntarily self-
disclosed misconduct in an FCPA matter, fully cooperated, and timely and 
appropriately remediated, all in accordance with the standards set forth below, there 
will be a presumption that the company will receive a declination absent 
aggravating circumstances involving the seriousness of the offense or the nature of 
the offender.  Aggravating circumstances that may warrant a criminal resolution 
include, but are not limited to, involvement by executive management of the 
company in the misconduct; a significant profit to the company from the 
misconduct; pervasiveness of the misconduct within the company; and criminal 
recidivism.    
 
If a criminal resolution is warranted for a company that has voluntarily self-
disclosed, fully cooperated, and timely and appropriately remediated, the Fraud 
Section: 

 
• will accord, or recommend to a sentencing court, a 50% reduction off of the 

low end of the U.S. Sentencing Guidelines (U.S.S.G.) fine range, except in 
the case of a criminal recidivist; and 
 

• generally will not require appointment of a monitor if a company has, at the 
time of resolution, implemented an effective compliance program.    

 
To qualify for the FCPA Corporate Enforcement Policy, the company is required 
to pay all disgorgement, forfeiture, and/or restitution resulting from the misconduct 
at issue. 

 
2. Limited Credit for Full Cooperation and Timely and Appropriate 

Remediation in FCPA Matters Without Voluntary Self-Disclosure 
 
If a company did not voluntarily disclose its misconduct to the Department of 
Justice (the Department) in accordance with the standards set forth above, but later 
fully cooperated and timely and appropriately remediated in accordance with the 
standards set forth above, the company will receive, or the Department will 
recommend to a sentencing court, up to a 25% reduction off of the low end of the 
U.S.S.G. fine range.      
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3. Definitions 
 

a. Voluntary Self-Disclosure in FCPA Matters 
 
In evaluating self-disclosure, the Department will make a careful assessment of the 
circumstances of the disclosure.  The Department will require the following items 
for a company to receive credit for voluntary self-disclosure of wrongdoing: 
 

• The voluntary disclosure qualifies under U.S.S.G. § 8C2.5(g)(1) as 
occurring “prior to an imminent threat of disclosure or government 
investigation”;  
 

• The company discloses the conduct to the Department “within a reasonably 
prompt time after becoming aware of the offense,” with the burden being 
on the company to demonstrate timeliness; and 

 
• The company discloses all relevant facts known to it, including all relevant 

facts about all individuals involved in the violation of law. 
 

b. Full Cooperation in FCPA Matters 
 

In addition to the provisions contained in the Principles of Federal Prosecution of 
Business Organizations, see USAM 9-28.000, the following items will be required 
for a company to receive credit for full cooperation for purposes of USAM 9-47-
120(1) (beyond the credit available under the U.S.S.G.): 
 

• As set forth in USAM § 9-28.720, disclosure on a timely basis of all facts 
relevant to the wrongdoing at issue, including: all relevant facts gathered 
during a company’s independent investigation; attribution of facts to 
specific sources where such attribution does not violate the attorney-client 
privilege, rather than a general narrative of the facts; timely updates on a 
company’s internal investigation, including but not limited to rolling 
disclosures of information; all facts related to involvement in the criminal 
activity by the company’s officers, employees, or agents; and all facts 
known or that become known to the company regarding potential criminal 
conduct by all third-party companies (including their officers, employees, 
or agents); 

 
• Proactive cooperation, rather than reactive; that is, the company must timely 

disclose facts that are relevant to the investigation, even when not 
specifically asked to do so, and, where the company is or should be aware 
of opportunities for the Department to obtain relevant evidence not in the 
company’s possession and not otherwise known to the Department, it must 
identify those opportunities to the Department; 
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• Timely preservation, collection, and disclosure of relevant documents and 
information relating to their provenance, including (a) disclosure of 
overseas documents, the locations in which such documents were found, 
and who found the documents, (b) facilitation of third-party production of 
documents, and (c) where requested and appropriate, provision of 
translations of relevant documents in foreign languages; 

 
o Note: Where a company claims that disclosure of overseas 

documents is prohibited due to data privacy, blocking statutes, or 
other reasons related to foreign law, the company bears the burden 
of establishing the prohibition.  Moreover, a company should work 
diligently to identify all available legal bases to provide such 
documents; 

 
• Where requested, de-confliction of witness interviews and other 

investigative steps that a company intends to take as part of its internal 
investigation with steps that the Department intends to take as part of its 
investigation; and 

 
• Where requested, making available for interviews by the Department those 

company officers and employees who possess relevant information; this 
includes, where appropriate and possible, officers, employees, and agents 
located overseas as well as former officers and employees (subject to the 
individuals’ Fifth Amendment rights), and, where possible, the facilitation 
of third-party production of witnesses. 

 
c. Timely and Appropriate Remediation in FCPA Matters 
 

The following items will be required for a company to receive full credit for timely 
and appropriate remediation for purposes of USAM 9-47-120(1) (beyond the credit 
available under the U.S.S.G.): 
   

• Demonstration of thorough analysis of causes of underlying conduct (i.e., a 
root cause analysis) and, where appropriate, remediation to address the root 
causes; 

 
• Implementation of an effective compliance and ethics program, the criteria 

for which will be periodically updated and which may vary based on the 
size and resources of the organization, but may include: 

 
o The company’s culture of compliance, including awareness among 

employees that any criminal conduct, including the conduct 
underlying the investigation, will not be tolerated; 
 

o The resources the company has dedicated to compliance; 
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o The quality and experience of the personnel involved in compliance, 
such that they can understand and identify the transactions and 
activities that pose a potential risk; 
 

o The authority and independence of the compliance function and the 
availability of compliance expertise to the board; 
 

o The effectiveness of the company’s risk assessment and the manner 
in which the company’s compliance program has been tailored 
based on that risk assessment; 
 

o The compensation and promotion of the personnel involved in 
compliance, in view of their role, responsibilities, performance, and 
other appropriate factors;  
 

o The auditing of the compliance program to assure its effectiveness; 
and 
 

o The reporting structure of any compliance personnel employed or 
contracted by the company. 

 
• Appropriate discipline of employees, including those identified by the 

company as responsible for the misconduct, either through direct 
participation or failure in oversight, as well as those with supervisory 
authority over the area in which the criminal conduct occurred;  
 

• Appropriate retention of business records, and prohibiting the improper 
destruction or deletion of business records, including prohibiting employees 
from using software that generates but does not appropriately retain 
business records or communications; and 

 
• Any additional steps that demonstrate recognition of the seriousness of the 

company’s misconduct, acceptance of responsibility for it, and the 
implementation of measures to reduce the risk of repetition of such 
misconduct, including measures to identify future risks. 

 
4. Comment 
 
Cooperation Credit:  Cooperation comes in many forms.  Once the threshold 
requirements set out at USAM § 9-28.700 have been met, the Department will 
assess the scope, quantity, quality, and timing of cooperation based on the 
circumstances of each case when assessing how to evaluate a company’s 
cooperation under the FCPA Corporate Enforcement Policy.   
 
“De-confliction” is one factor that the Department may consider in determining the 
credit that a company will receive for cooperation.  The Department’s requests to 
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defer investigative steps, such as the interview of company employees or third 
parties, will be made for a limited period of time and will be narrowly tailored to a 
legitimate investigative purpose (e.g., to prevent the impeding of a specified aspect 
of the Department’s investigation).  Once the justification dissipates, the 
Department will notify the company that the Department is lifting its request. 
   
Where a company asserts that its financial condition impairs its ability to cooperate 
more fully, the company will bear the burden to provide factual support for such an 
assertion.  The Department will closely evaluate the validity of any such claim and 
will take the impediment into consideration in assessing whether the company has 
fully cooperated.   
 
As set forth in USAM 9-28.720, eligibility for full cooperation credit is not 
predicated upon waiver of the attorney-client privilege or work product protection, 
and none of the requirements above require such waiver.  Nothing herein alters that 
policy, which remains in full force and effect.  Furthermore, not all companies will 
satisfy all the components of full cooperation for purposes of USAM 9-47.120(2) 
and (3)(b), either because they decide to cooperate only later in an investigation or 
they timely decide to cooperate but fail to meet all of the criteria listed above.  In 
general, such companies will be eligible for some cooperation credit if they meet 
the criteria of USAM § 9-28.700, but the credit generally will be markedly less than 
for full cooperation, depending on the extent to which the cooperation was lacking.   
 
Remediation:  In order for a company to receive full credit for remediation and avail 
itself of the benefits of the FCPA Corporate Enforcement Policy, the company must 
have effectively remediated at the time of the resolution.    
 
The requirement that a company pay all disgorgement, forfeiture, and/or restitution 
resulting from the misconduct at issue may be satisfied by a parallel resolution with 
a relevant regulator (e.g., the United States Securities and Exchange Commission). 
 
Public Release:  A declination pursuant to the FCPA Corporate Enforcement Policy 
is a case that would have been prosecuted or criminally resolved except for the 
company’s voluntary disclosure, full cooperation, remediation, and payment of 
disgorgement, forfeiture, and/or restitution.  If a case would have been declined in 
the absence of such circumstances, it is not a declination pursuant to this Policy.  
Declinations awarded under the FCPA Corporate Enforcement Policy will be made 
public.  
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Enforcement Cooperation Program

The SEC Enforcement Division’s Cooperation Program includes various measures designed to encourage greater
cooperation by individuals and companies in SEC investigations and enforcement actions. The program provides
incentives to individuals and companies who come forward and provide valuable information to SEC investigators. The
SEC uses an analytical framework to evaluate whether, how much, and in what manner to credit the cooperation by
individuals and companies in its investigations and enforcement actions.

The Benefits of Cooperation

There is a spectrum of tools available to the Commission and its staff for facilitating and rewarding cooperation by
individuals and entities. These benefits to cooperators can range from reduced charges and sanctions in enforcement
actions to taking no enforcement action at all.

Cooperation by individuals and entities in SEC investigations and related enforcement actions can contribute significantly
to the success of the agency’s mission. Information obtained from cooperators helps detect violations of the federal
securities laws, increase the effectiveness and efficiency of SEC investigations, and provide important evidence
necessary to take enforcement actions. The program gives SEC investigators access to high-quality, firsthand evidence,
resulting in stronger cases that can shut down fraudulent schemes earlier than otherwise would be possible.

Commission statements regarding cooperation

Cooperation by individuals

In January 2010, the Commission issued a issued a policy statement articulating a framework for evaluating cooperation
by individuals in the Commission’s investigations and actions. This policy statement identified four general considerations
to use in assessing cooperation:

1. Assistance provided by the cooperator. This includes considerations such as the value and nature of the
cooperation;

2. Importance of the underlying matter. This includes considerations such as the danger posed to investors by the
underlying misconduct;

3. Interest in holding the individual accountable. This includes considerations such as a cooperator’s culpability
relative to that of other violators; and
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4. Profile of the individual. This includes considerations such as acceptance of responsibility for the misconduct.

Information concerning the circumstances under which individuals may receive credit as part of the SEC’s cooperation
initiative also is available in a litigation release, SEC Credits Former AXA Rosenberg Executive for Substantial
Cooperation during Investigation. 
March 19, 2012

Cooperation by entities

In October 2001, the Commission issued a Report of Investigation and Statement explaining its decision not to take
enforcement action against a public company it had investigated for financial statement irregularities. In this report,
commonly referred to as the Seaboard Report, the Commission articulated an analytical framework for evaluating
cooperation by companies. The report detailed the many factors the Commission considers in determining whether, and
to what extent, it grants leniency to investigated companies for cooperating in its investigations and for related good
corporate citizenship. Specifically, the report identifies four broad measures of a company’s cooperation:

1. Self-policing prior to the discovery of the misconduct, including establishing effective compliance procedures and
an appropriate tone at the top;

2. Self-reporting of misconduct when it is discovered, including conducting a thorough review of the nature, extent,
origins and consequences of the misconduct, and promptly, completely and effectively disclosing the misconduct to
the public, to regulatory agencies, and to self-regulatory organizations;

3. Remediation, including dismissing or appropriately disciplining wrongdoers, modifying and improving internal
controls and procedures to prevent recurrence of the misconduct, and appropriately compensating those adversely
affected; and

4. Cooperation with law enforcement authorities, including providing the Commission staff with all information
relevant to the underlying violations and the company’s remedial efforts.

SEC Cases Utilizing Cooperation Tools

The SEC’s cooperation program has proven valuable in a wide range of cases spanning the full spectrum of its
enforcement program from insider trading and market manipulation to FCPA violations and financial fraud.

Here are some examples:

Cooperation Agreements

The Enforcement Division has signed many agreements under which it recommends to the Commission that a cooperator
receive credit for cooperating in investigations or related enforcement actions if the cooperator provides substantial
assistance such as full and truthful information and testimony.

Some cases involving cooperation agreements include:

Reverse merger scheme involving China-based companies

Coding error at money manager

Accounting fraud at animal feed company

Fraud on senior citizens who invested $75 million in purported charity

Revenue recognition scheme

Mismanagement of collateralized debt obligations

Insider trading in shares of insurance company

Subprime bond pricing scheme during credit crisis

Deferred Prosecution Agreements
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These are agreements under which the Commission agrees to forego an enforcement action against a cooperator if the
individual or company agrees to cooperate fully and truthfully and comply with express prohibitions and undertakings
during a period of deferred prosecution.

Cases involving DPAs include:

A corporate director

An individual in an FCPA case

Pricing information about residential mortgage-backed securities

FCPA violations involving attempted bribes in Qatar

Misclassification of impaired loans at a bank

Former hedge fund administrator

Non-profit fund for mortgages and construction

FCPA violations involving bribes in Uzbekistan

Non-Prosecution Agreements

These agreements are entered into in limited circumstances in which the Commission agrees not to pursue an
enforcement action against a cooperator if the individual or company agrees to cooperate fully and truthfully and comply
with express undertakings.

Cases involving NPAs include:

Two companies who promptly self-reported bribes paid to Chinese officials by foreign subsidiaries, cooperated
extensively with the ensuing SEC investigations, and took swift remedial measures

Insider trading in shares of e-commerce company

FCPA violations involving bribes to Argentinian government officials

Misstatements concerning mortgage exposure at Fannie Mae and Freddie Mac

Financial fraud at children's clothing marketer

Email Updates

Signup for news about this topic.

Email address  

Subscribe

More Information

The SEC's Cooperation Program: Reflections on Five Years of Experience

Announcement to Begin Cooperation Program
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Framework for evaluating cooperation by individuals

Framework for evaluating cooperation by companies

Enforcement Manual with Details of Tools for Fostering Cooperation

Contact the SEC's Division of Enforcement

Report a potential violation of the securities laws

Modified: Sept. 20, 2016
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I. Introduction

Thank you for that kind introduction, and thank you for inviting me to speak here this morning.  Before I begin, I am
required to give a standard disclaimer that the views I express here today are my own, and do not necessarily
represent the views of the Commission or its staff.[1] 

My remarks today come a little over a year after Stephanie Avakian and I were appointed Co-Directors of the
SEC’s Division of Enforcement and just a few days after the close of the first full fiscal year in which we have held
our positions.  So this is a fitting time to look back on the work of the Division of Enforcement over the past year
and to discuss the Division’s priorities over the next year. 

Many of those who closely follow the work of the Enforcement Division tend to evaluate its effectiveness based on
metrics such as the number of enforcement actions the Commission brings each year and the total amount of
penalties and disgorgement ordered by the Commission or federal district courts.  These quantitative metrics are
of some value in assessing the work of the Division; they certainly provide a rough measure of our overall activity
level.  But statistics such as these do not provide a full and meaningful picture of the quality, nature, and
effectiveness of our efforts.  Indeed, in my view, when numbers are the primary lens through which our work is
viewed, that perspective can be counterproductive. 

So to assess whether the Division’s work is effective in accomplishing the Commission’s mission, Stephanie and I
have been moving the conversation to a different set of questions, namely the following:

Are our efforts protecting retail investors?

To what extent is the Commission holding individuals accountable for violations of the law?

Are we keeping pace with technological change?

Do the remedies we recommend effectively further enforcement goals?

And, are we efficiently allocating the Division’s resources?

Steven Peikin 
Co-Director, Division of Enforcement
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This morning, I’d like to focus my remarks on how we think about one of these questions – that is, how particular
remedies and relief that the Division of Enforcement recommends to the Commission advance our goals.  In
thinking about the effectiveness of the remedies and relief available to the Commission, it is tempting to focus
solely on the Commission’s ability to obtain significant financial penalties in enforcement actions.  Large dollar
figures attract headlines and some view them as a proxy for how tough we are, and, relatedly, the effectiveness of
our enforcement efforts. 

Penalties are important to an effective enforcement regime because they punish wrongdoers and send a message
of general deterrence – ensuring that others know that violating the federal securities laws is a losing proposition. 
And our activity over just this past year reflects our view that in many instances, to be effective, such penalties
need to be substantial.  In fact, just last week, the Commission assessed eight-figure penalties against Walgreens
and Tesla, which I’ll address in more detail later this morning.    

While we do seek and obtain some form of monetary relief – whether disgorgement, penalties or both – in most of
our actions, non-monetary relief can be highly important to achieving the Commission’s overall goals as well.  For
that reason, a case-specific approach to remedies and relief is important, and is exemplified by a number of
Commission actions that I will describe during my remarks today.  

II. Non-Monetary Relief

When we think about what overall relief makes the most sense in a given case, we’re guided by these questions: 
Does the relief punish bad actors and restore money to harmed investors?  Does it advance the goals of specific
and general deterrence?  And does it put into place meaningful protections for investors going forward?  If we have
secured a good set of remedies, we can answer each of those questions affirmatively, and to do so often requires
looking not just to penalties and disgorgement, but to forms of equitable or remedial relief that are available to us.

First off, what do I mean by non-monetary, equitable relief?  To me, that term includes the full range of remedies
the Commission has at its disposal, beyond the ability to seek penalties and disgorgement.  When thoughtfully
deployed, non-monetary remedies give the Commission latitude to craft an outcome that best matches the facts
and circumstances of a given case.

So what are the non-monetary remedies that are critical to our enforcement efforts?  Today, I’ll highlight a few
forms of non-monetary relief that are of particular significance – undertakings and conduct-based injunctions, and
bars and suspensions.

Undertakings and Conduct-Based Injunctions

In civil injunctive actions, the federal securities laws permit the Commission to seek – and federal courts to grant –
any equitable relief that may be appropriate or necessary for the benefit of investors.[2]  In practice, two of the
most effective forms of equitable relief in Commission enforcement actions are undertakings, which require a
defendant to take affirmative steps – either in conjunction with entry of the order or in the future – in order to come
into and remain in compliance with the specific terms of the court’s order, and conduct-based injunctions, which
prohibit a defendant from engaging in conduct that, while otherwise legal, poses risk of harm to investors in the
future.  The Commission also has authority to impose similar obligations in administrative and cease-and-desist
proceedings.[3]

For example, the Commission recently secured a conduct-based injunction in its settlement with Billy McFarland,
who, according to the SEC’s complaint, fraudulently induced more than 100 investors to put over $27 million into
his companies, including Fyre Festival LLC.  In addition to ordering that McFarland and his companies were liable
for full disgorgement, the final judgment in the SEC’s matter against McFarland included a conduct-based
injunction, enjoining McFarland from directly or indirectly participating in the issuance, purchase, offer, or sale of
any security, except for his own personal account.[4]
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With respect to undertakings, many require the settling party to retain a compliance consultant or monitor to make
recommendations to the issuer and report to the Commission on terms specifically defined in the settlement
papers.[5]  Such undertakings make it possible for an SEC action to seed change in a corporation’s processes in a
way that serves the long-term interests of investors.  Undertakings are a forward-looking remedy; they are
specifically designed with an eye toward what happens after the settlement.  So when they are well-crafted, they
unquestionably provide unique benefits to investors in the long term. 

In addition to undertakings requiring the retention of compliance consultants or monitors, we have also tailored
other types of undertakings to accomplish remedial objectives that were specific to the wrongful conduct at issue. 

In March, the Commission charged Theranos, Inc., a private company, and its founder and CEO Elizabeth Holmes
with raising more than $700 million from investors in an elaborate, years-long scheme involving exaggerated
claims about the company’s technology, business, and financial performance.[6] 

Aspects of the Theranos matter have been covered extensively in other forums.  But for today’s purposes, one of
the most important elements of the Commission’s settlement with Holmes were undertakings that (1) required her
to relinquish her voting control over Theranos by converting her supermajority shares to common shares, and (2)
guaranteed that in a liquidation event, Holmes would not profit from her ownership stake in the company until $750
million had been returned to other Theranos investors.  In Theranos, the Commission confronted a situation where,
because of the capital structure of the company, Holmes had nearly complete control of the company.  And given
what we alleged had occurred, it was appropriate to seek relief that protected investors from potential misuse of
that controlling position going forward.  The undertakings were designed to do exactly that.

In another example, late last week, the Commission charged Elon Musk, the Chairman and CEO of Tesla, with
fraud for Tweeting a series of false and misleading statements about his plan to take Tesla private.[7]  The
Commission also charged Tesla with failing to maintain disclosure controls and procedures with respect to Musk’s
communications.  To settle the SEC actions, Musk and Tesla agreed not only to pay significant penalties, but also
to a set of comprehensive undertakings.  If approved by the court, the undertakings will require, among other
things, (1) Musk to resign as Chairman and be replaced by an independent Chairman, (2) Tesla to add two
independent directors to its board, (3) Tesla to establish a committee of independent directors and adopt
mandatory controls and procedures to oversee and Musk’s public communications about the company, and (4)
Tesla to employ within its legal department an experienced securities counsel.[8]

 These undertakings specifically target and attempt to address specific risks – in this case, the potential harm to
investors caused by Musk’s communication practices and a lack of sufficient oversight and control of those
communications.  The undertakings were specifically targeted to put in place stronger corporate governance by
increasing the independence of the Tesla board and imposing closer oversight and control of Musk’s
communications.  I believe these carefully tailored undertakings serve the Commission’s investor protection
mission by specifically addressing the misconduct at issue.   

In these examples, the overall package of remedies also included monetary penalties aimed at punishing
misconduct, and the benefit of such penalties for deterring misconduct should not be understated.  But the
equitable relief the Commission obtained was both forward-looking and precisely tailored to the facts and
circumstances of the case, and for that reason, it stands to benefit investors over the long run.

Bars and Suspensions

In addition to undertakings, the Commission can also seek or impose other forms of forward-looking or remedial
relief, such as officer and director bars and associational bars and suspensions.  Like undertakings, bars and
suspensions are not a punishment.  Rather, they serve a critical prophylactic function – preserving the integrity of
our markets and protecting investors by limiting the activity of known bad actors by removing them from the
industry or preventing them from serving as officers or directors at public companies.

In actions authorized this fiscal year alone, the Commission is seeking in litigation, or has obtained in settlements,
multi-year officer and director bars or industry bars and suspensions against hundreds of individuals.  Some
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illustrations of the bars sought or obtained include:

Bars we are seeking in ongoing litigation against the former CEO and CFO of one of the largest mining
interests in the world, who allegedly misled investors about the rapid deterioration in the value of a business
the company had recently acquired for $3.7 billion.[9] 

Bars sought against CEO and COO who allegedly misrepresented their company as a first-of-its-kind
decentralized bank offering its own cryptocurrency to be used for a broad range of customer products and
services.[10]

Bars secured in settlement with the former CEO of a NASDAQ-listed oil and gas company who received
over $1 million of undisclosed perks and compensation in a variety of forms, including lavish social events,
first class travel, and an office bar stocked with high-end liquor and cigars.[11]

Bars secured against the former CEO of LendingClub Asset Management LLC, who was charged with
using the fund’s money to benefit LendingClub Corporation.[12]

And of course, we secured a ten-year officer and director bar against Elizabeth Holmes, and are seeking an
officer and director bar in our ongoing litigation against Theranos’ former President, Sunni Balwani.[13]

It may not come as a surprise that many individuals as to whom we seek bars choose to litigate rather than settle
with the Commission.  As such, bars can be a resource-intensive remedy for the agency.  But the flip side of the
resources coin is a remedy that, like undertakings, can have direct, far-reaching, and positive effects for investors. 
As such, obtaining bars and suspensions, when warranted by the facts and circumstances, are a high priority for
the Division.

III. Civil Penalties and Disgorgement

Penalties

I’d like to turn now to monetary relief.  Since 1990, when the SEC’s current penalty regime came into effect, the
Commission has often levied large penalties against regulated entities.[14]  That was true again this year, when
multiple Wall Street banks,[15] asset managers,[16] and other market gatekeepers, including a regulated
exchange,[17] were assessed large money penalties.

The rationale behind assessing money penalties in actions involving regulated entities is relatively straightforward. 
To preserve the integrity of our markets and protect investors, the Commission is charged with promulgating and
enforcing rules governing certain of the business practices of the entities we regulate – including broker-dealers,
investment advisers, asset managers, credit rating agencies, and exchanges.  Penalties are one of the primary
enforcement tools we have to incentivize regulated entities to remain in compliance with the rules that protect
investors.  Stephanie and I embrace this rationale, and you can expect us to apply it throughout our tenure as Co-
Directors.

But the analysis with respect to corporate issuers with a class of securities registered with the SEC often involves
additional considerations that don’t uniformly apply in matters involving regulated entities.  Such issuers are
required by statute and regulation to file public periodic and annual reports and financials, and to have policies,
procedures, and controls in place to enable them to satisfy their obligations concerning the accuracy,
completeness, and timeliness of such filings.  Using enforcement to promote the integrity of issuers’ public filings –
which are central to the sound functioning of our capital markets – is a critical part of our mandate.  So in matters
involving corporate issuer misconduct, decisions about whether to recommend the assessment of penalties require
careful and thoughtful balancing of many factors including, of course, the nature of the misconduct.

We also consider whether application of the Seaboard factors is appropriate.  This includes evaluation of the
nature of remedial steps taken by the company, its own self-reporting and self-policing efforts, and the extent of its
cooperation with the Commission and other law enforcement agencies.[18] 
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Over the last year, the balance of factors has led the Division to recommend substantial penalties against a variety
of corporate issuers.  I’ll touch briefly on four examples:

In September, the Commission obtained a $20 million penalty from a publicly-traded biopharmaceutical
company and two of its senior officers to settle charges that they misled investors about the company’s
developmental lung cancer drug.  The Commission alleged that the company’s investor presentations,
press releases, and SEC filings stated that the drug was effective 60 percent of the time, far higher than
suggested by actual results available internally.[19]

The Commission obtained a $34 million penalty against Walgreens Boots Alliance, Inc., in an action against
the company and two former executives for allegedly misleading investors over multiple reporting periods
about increased risk that the company would miss an important financial projection that it had announced
simultaneously with the announcement of its merger with Boots.[20]

Altaba, the company formerly known as Yahoo!, paid $35 million to settle charges that it misled investors by
failing to disclose one of the world’s largest data breaches, in which hackers stole personal data relating to
hundreds of millions of user accounts.   The Commission alleged that Yahoo!’s senior management was
aware of the cyber intrusion, but failed adequately to investigate the breach or disclose it for a period of
almost two years.[21]

And of course, the Commission secured a $20 million penalty against Tesla, whose governance failures
allegedly enabled Musk’s fraudulent tweets.  As we alleged in our complaint, for years, Tesla had relied on
Musk’s Twitter feed – with its 22 million followers – to market the company and disseminate corporate news
and information.  But the company had no controls in place to ensure that his Tesla-related tweets were
accurate and otherwise complied with the federal securities laws.

The penalties in these cases served a strong deterrent purpose.

That said, not every case warrants a penalty.  As a counterpoint, last December the Commission issued an order
finding that the CEO and CFO of an exchange-listed biopharmaceutical company received millions of dollars in
undisclosed perks.[22]   The company undertook to fully remediate material weaknesses in its accounting controls
– and undertook to retain an independent compliance consultant should its remediation efforts fail.  The SEC’s
order expressly acknowledged the extensive remediation efforts taken by the company, which included the
institution of legal proceedings the collect repayments from its former CEO and CFO and replacing the firms that
had provided or assisted with bookkeeping.  In light of these extensive remedial efforts, combined with the
undertaking agreed to by the company, we determined that it was appropriate not to recommend a penalty to the
Commission.

We made a similar judgment call with our recommendation in a case announced last week, which involved conduct
by a publicly-traded pharmaceutical company that otherwise weighed in favor of a penalty recommendation.  We
credited new management’s significant cooperation – including its self-reporting of the misconduct – with the
Commission’s investigation and its proactive remediation efforts in deciding against recommending a corporate
penalty.[23] 

Disgorgement

While there is a careful weighing of factors with respect to penalties, the other primary form of monetary relief –
disgorgement – is handled quite differently.  Even where a defendant or respondent cooperates and agrees to
meaningful undertakings, it should not be entitled to keep its ill-gotten gains, which we are often in a position to
restore to harmed investors. 

The Commission has obtained disgorgement in a wide variety of matters, including offering frauds, and most all
FCPA resolutions.[24]  The Commission also obtained significant disgorgement in settlements with regulated
entities that profited by their failures to adhere to the Commission’s rules and regulations. Earlier this year, for
example, Deutsche Bank was required to disgorge more than $44 million of ill-gotten gains associated with its

op

Chapter 5 
38 of 41



improper handling of pre-release American Depositary Receipts.  The Commission secured similar relief in matters
against a number of large broker-dealers this year. 

And of course, in offering frauds, where individuals obtain money directly from investors through fraudulent
representations, disgorgement is a central component of meaningful relief and often the surest way to restore at
least a portion of investors’ losses.[25] 

As you probably know, the Supreme Court ruled last term in Kokesh v. SEC that disgorgement was to be
considered a penalty for statute of limitations periods, and therefore the proceeds of misconduct obtained by a
wrongdoer outside the statute of limitations were insulated from disgorgement.  The impact of the ruling has been
very significant and will continue to be.  Take Kokesh, itself.  That case involved an investment adviser who
misappropriated from investors $34.9 million through a long running scheme that spanned 14 years.  Of that
amount, $29.9 million was misappropriated as a result of violations that occurred more than five years before the
Commission brought its action.  In the end, Kokesh kept the vast majority of his ill-gotten gains, at the expense of
innocent investors.[26] 

The impact of Kokesh has been felt across our enforcement program.  A few months ago, we calculated that
Kokesh led us to forego seeking approximately $800 million in potential disgorgement in filed and settled cases. 
That number continues to rise. 

IV. Conclusion

So what is the takeaway of all of this?  I think as you can see the Commission has at its disposal a wide variety of
remedies and relief.  And in the Division of Enforcement we think carefully about what of those tools to recommend
to the Commission in every case.  What we do not do is assess large penalties simply for the sake of counting
them up at the end of the year   For that reason, the effectiveness of our program cannot be measured with resort
to any one quantitative measure, but instead requires a nuanced and qualitative evaluation of our overall impact on
achieving our investor and market integrity protection mission.

Thank you for your time today.
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The past few years have seen a number of developments to the law affecting corporate 
director and officer decision making. The Georgia Legislature revised the statutory provisions 
governing corporate fiduciary duties, and the Delaware courts have issued a number of decisions 
developing a detailed approach to reviewing director and officer decisions in merger and 
acquisition transactions. On the whole, these developments should prove favorable to corporate 
management and make it easier to secure deferential review of business judgment decisions 
when litigation arises. 

Section I of this paper discusses director and officer duties of care and loyalty, the 
business judgment rule, and other standards of review of director and officer conduct. Section II 
examines recent Delaware decisions concerning stockholder litigation in the realm of mergers 
and acquisitions. Section III addresses a few other issues affecting corporate boards: director 
compensation, data breach litigation, and director and officer liability in the era of #MeToo.1 

I. FIDUCIARY DUTIES OF CARE AND LOYALTY AND THE BUSINESS JUDGMENT RULE 

Under Georgia law, an evaluation of director or officer liability turns on three important 
aspects of a claim: (1) which fiduciary duty was allegedly breached in reaching a decision—the 
duty of care or the duty of loyalty; (2) which standard of review applies for reviewing the actual 
decision—the entire fairness standard, the enhanced scrutiny standard, or the business judgment 
rule; and (3) whether the alleged breach was by an officer or director. Importantly, despite the 
fact that Georgia laws contain three different sources for potential director or officer liability, 
under current Georgia law, the statutes do not approach liability in any way distinct from each 
other.2  

 A. Georgia Law 

  1. Georgia’s Codified Fiduciary Duties of Care and Loyalty 

 Georgia’s Business Corporation Code (“Code”) prescribes the fiduciary duties directors 
and officers owe to their corporations. The duty of care requires that directors and officers 
inform themselves prior to making a business decision, but they may rely on information from 
employees, other directors or officers, or committee reports, if they deem the person or 
committee reliable and competent.3 A director or an officer must “perform his or her duties as a 

                                                 
1 For more discussion on many of these issues (on which this paper draws heavily), see J. Marbury 

Rainer and Rebeccah L. Bower, Paper, Judicial Developments in Officer and Director Duties and 
Liability: Loudermilk and Beyond, ICLE IN GEORGIA THIRTY-THIRD BUSINESS LAW INSTITUTE, Oct. 26-
27, 2014; J. Marbury Rainer and Trishanda L Treadwell, Paper, Officers and Directors Liability: Today’s 
State of Play, ICLE IN GEORGIA THIRTY-FIFTH BUSINESS LAW INSTITUTE, Oct. 27-28, 2016. 

2 Compare O.C.G.A. § 14-2-740 to 745 (generally providing for shareholder derivative actions under 
the Code) with O.C.G.A. § 14-2-831 (specifically providing for shareholder derivative proceedings 
against directors or officers, also under the Code) with O.C.G.A. § 7-1-490 (governing duties of care for 
bank officers and directors under Title 7 (Banking and Finance)). 

3 O.C.G.A. §§ 14-2-830(a), (b) and 842(a), (b). 
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director [or an officer] in good faith and with the degree of care an ordinarily prudent person in a 
like position would exercise under similar circumstances.”4 

In addition to the duty of care, directors and officers also owe their corporations and 
stockholders the duties of “utmost good faith and loyalty.”5 A director or an officer breaches the 
duty of loyalty by engaging in self-dealing, not acting in his company’s best interest, or failing to 
disclose conflicts of interest that cause injury to a corporation or its stockholders.6 Applying 
Georgia law, courts have found a director or an officer breaches her duty of loyalty when she 
solicited customers for her own personal competing business;7 frequently missed work and 
notified sales representatives of her plan to establish competitive business;8 usurped the 
employer’s sole supplier;9 and appropriated business opportunities of the corporation.10  

An officer or director may be liable for a breach of his duty of loyalty despite making a 
“good-faith” decision, using his best business judgment, or exercising ordinary care. This 
potential for liability is different than with the duty of care, which may be satisfied or excused 
more easily. 

Members and managers of limited liability companies owe fiduciary duties similar to 
those owed by directors and officers of corporations. A member or manager managing the 
business of an LLC is required “to act in a manner he or she believes in good faith to be in the 
best interests of the limited liability company and with the care an ordinarily prudent person in a 
like position would exercise under similar circumstances.”11 But, if the LLC vests management 
of the company in one or more managers, a person who is a member but not a manager “shall 
have no duties to the limited liability company or to the other members solely by reason of acting 
in his or her capacity as a member.”12 Perhaps most importantly, an LLC “member’s or 

                                                 
4 O.C.G.A. §§ 14-2-830(a) and 842(a). 
5 Brewer v. Insight Tech., Inc., 301 Ga. App. 694, 696, 689 S.E.2d 330, 335 (2009); Milton Frank 

Allen Publications, Inc. v. Ga. Assoc. of Petroleum Retailers, Inc., 224 Ga. 518, 528, 162 S.E.2d 724, 730 
(1968) (“Loyalty, in that they owe a duty of undivided good faith since they are fiduciaries and trustees of 
their corporation and stockholders.”).  

6 See Georgia Gulf Corporation v. Ward, 701 F. Supp. 1556, 1562 (N.D. Ga. 1987). 
7 Impreglon, Inc. v. Newco Enters., Inc., 508 F. Supp.2d 1222, 1229-30 (N.D. Ga. 2007) (Georgia 

courts emphasize that a breach of fiduciary duty requires more than “merely [] making plans to enter a 
competing business while he is still employed.”); see also Tronitec, Inc. v. Shealy, 249 Ga. App. 442, 547 
S.E.2d 749 (2001), overruled on RICO burden of proof grounds, Williams Gen’l Corp. v. Stone, 279 Ga. 
428, 614 S.E.2d 758 (2005). 

8 E.D. Lacey Mills, Inc. v. Keith, 183 Ga. App. 357, 363, 359 S.E.2d 148, 155 (1987).  
9 Koch v. Cochran, 251 Ga. 559, 560, 307 S.E.2d 918 (1983). 
10 Southeast Consultants v. McCrary Engineering Corp., 246 Ga. 503, 507-09, 272 S.E.2d 112, 116-

17 (1980). 
11 O.C.G.A. § 14-11-305(1). 
12 O.C.G.A. § 14-11-305(1). 
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manager’s duties and liabilities may be expanded, restricted, or eliminated by provisions in the 
articles of organization or a written operating agreement.”13 

2. Georgia’s Business Judgment Rule 

Assuming a director or an officer has properly discharged his duty of care, and there is no 
allegation that he breached his duty of loyalty, Georgia courts apply the business judgment rule 
in reviewing the decision. “The business judgment rule protects directors and officers from 
liability when they make good-faith business decisions in an informed and deliberate manner.”14 
“[T]he rule reflects the principle that managing the affairs of the corporation is a matter 
committed by law to the discretion of the directors [and officers], the reality that the making of 
profits involves the taking of some risks, and the recognition that business people generally are 
more competent than judges to exercise business judgment.”15  

In Loudermilk, the Georgia Supreme Court responded to the following certified question 
from the U.S. District Court for the Northern District of Georgia: 

Does the business judgment rule in Georgia preclude as a matter of law a 
claim for ordinary negligence against the officers and directors of a bank in a 
lawsuit brought by the FDIC as receiver for the bank?16 

The Georgia Supreme Court answered no: “the business judgment rule precludes some, 
but not all, claims, against bank officers and directors that sound in ordinary negligence.”17 As 
background, the FDIC had sued nine officers and directors of a failed Georgia bank, alleging that 
they were negligent in making loans, which the FDIC alleged caused more than $22 million in 
losses. On a motion to dismiss, the bank directors and officers argued that they were protected by 
the business judgment rule from liability for ordinary negligence.18 Previously, the business 
judgment rule was associated with the director and officer liability under O.C.G.A. §§ 14-2-830 
and 842, and not under the law as it relates specifically to bank officers and directors. As a result, 
the FDIC argued that the business judgment rule was not applicable because it was not a part of 

                                                 
13 O.C.G.A. § 14-11-305(4)(A). The elimination of LLC member and manager duties and liabilities 

is subject to the restriction that the provisions of an operating agreement may not eliminate or limit 
liability for “intentional misconduct or a knowing violation of law” or for “any transaction for which the 
person received a personal benefit in violation or breach of any provision of a written operating 
agreement.” O.C.G.A. § 14-11-305(4)(A)(i) and (ii).  

14 In re Monford, Inc., 98 F.3d 604, 611 (11th Cir. 1996) (internal citation omitted).  
15 Fed. Deposit Ins. Corp. v. Loudermilk, 295 Ga. 579, 581, 761 S.E.2d 332, 335 (2014) (overruling 

Flexible Products Co. v. Ervast, 284 Ga. App. 178, 643 S.E.2d 560 (2007) and Brock Built, LLC v. Blake, 
300 Ga. App. 816, 686 S.E.2d 425 (2009)); FDIC v. Loudermilk, No. 1:12-cv-4156-TWT (N.D. Ga.).  

16 Id. at 579, 761 S.E.2d at 334.  
17 Id. at 597, 761 S.E.2d at 345. 
18 Id. at 579, 761 S.E.2d at 334. 
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the common law in Georgia, and, even if it was, it did not apply to bank directors and officers 
under O.C.G.A. 7-1-490.19  

The court stated explicitly for the first time that the business judgment rule is a part of 
Georgia common law that has not been overruled by statute. Justice Blackwell, writing for the 
majority, found that “bank officers and directors are only expected to exercise the same diligence 
and care as would be exercised by ‘ordinarily prudent’ officers and directors of a similarly 
situated bank.”20 The court limited the protection from liability provided by of the business 
judgment rule to the extent that any officers or directors made decisions “without deliberation, 
without the requisite diligence to ascertain and assess the facts and circumstances upon which the 
decisions are based, or in bad faith.”21  

After a thorough analysis of the origins and language of the banking and corporate duty 
provisions, the Georgia Supreme Court found them consistent with the common law rule and 
expressly overruled two appellate decisions that applied a gross negligence standard to all breach 
of fiduciary duty claims against officers and directors. The decision, however, expressed the 
court’s clear intent to curtail ordinary negligence claims against directors and officers who serve 
in good faith and with due care. The court reasoned: 

[T]he business judgment rule makes clear that, when a business decision is 
alleged to have been made negligently, the wisdom of the decision is ordinarily 
insulated from judicial review, and as for the process by which the decision was 
made, the officers and directors are presumed to have acted in good faith and to 
have exercised ordinary care. Although this presumption may be rebutted, the 
plaintiff bears the burden of putting forward proof sufficient to rebut it. All 
together, the limited standard of care, the conclusive presumptions as to 
reasonable reliance, and the rebuttable presumptions of good faith and ordinary 
care offer meaningful protection, we think, to officers and directors who serve in 
good faith and with due care. The business judgment rule does not insulate “mere 
dummies or figureheads” from liability, of course, but it never was meant to do 
so. To the extent that more protection for officers and directors is desirable, the 
political branches may provide it.22 

Moreover, contrary to the FDIC’s argument regarding the inapplicability of the business 
judgment rule to bank officers and directors, the court expressly held that the standard of care 
under the banking statute and the corporate code and the standard under common law are not 
meaningfully different; that application of the business judgment rule to bank officers and 
directors was historically consistent with the statute; and that the rule should be applied “equally 

                                                 
19 Id. at 588, 761 S.E.2d at 339 (“[T]he FDIC essentially argues that the business judgment rule has 

no application at all to bankers, and if a bank officer or director fails to exercise ordinary care, he is liable, 
period.”). 

20 Id. at 595, 761 S.E.2d at 344 (officers and directors of failed bank argued business judgment rule 
protected them from liability for ordinary negligence, and FDIC countered that business judgment rule is 
not common law and does not apply to bank officers and directors). 

21 Id. at 585, 761 S.E.2d at 338. 
22 Id. at 598, 761 S.E.2d at 345. 
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at common law to corporate officers and directors generally and to bank officers and directors.”23 
The Georgia Supreme Court followed the Loudermilk decision later that year when it again 
answered a very similar certified question from the U.S. Court of Appeals for the Eleventh 
Circuit in FDIC v. Skow.24 There, Justice Hunstein focused on when liability could be found, 
stating:  

[A] bank director or officer may violate the statutory standard of care established 
by O.C.G.A. § 7-1-490, even where he acts in good faith, where, with respect to 
the process by which he makes decisions, he fails to exercise the diligence, care, 
and skill of ordinarily prudent men acting under similar circumstances in like 
positions.”25  

In reliance on the court’s response to the certified question, the Eleventh Circuit vacated the 
district court’s dismissal of the FDIC’s claims for ordinary negligence against the director of a 
failed bank and remanded the case.26 

The Loudermilk decision, rejecting the gross negligence standard and permitting certain 
ordinary negligence claims against directors and officers, created some confusion and concern in 
the Georgia business and legal community regarding the extent of the business judgment rule’s 
protections.27 In response, the Georgia Legislature revised the sections of Georgia’s Business 
Corporation Code pertaining to director and officer duties to reinstate a gross negligence 
standard to Georgia’s standard of care review.28 Specifically, since the revisions became 
effective July 1, 2017, Georgia statutory law provides: 

There shall be a presumption that the process a director [or an officer] followed in 
arriving at decisions was done in good faith and that such director [or officer] has 
exercised ordinary care; provided, however, that this presumption may be rebutted 
by evidence that such process constitutes gross negligence by being a gross 
deviation of the standard of care of a director [or an officer] in a like position 
under similar circumstances.29 

Accordingly, the concerns regarding the Loudermilk decision’s potential impact were short lived. 
While the revisions to the Code appear to require courts to apply a new standard when reviewing 
corporate director and officer breach of duty of care claims, the Legislature intended this 

                                                 
23 Id. at 586-94, 761 S.E.2d at 338-43. 
24 741 F.3d 1342 (11th Cir. 2013) (acknowledging certified question similar to that certified in 

Loudermilk); see FDIC v. Skow, 295 Ga. 747, 763 S.E.2d 879 (2014). 
25 295 Ga. at 748, 763 S.E.2d at 881. 
26 FDIC v. Skow, 769 F.3d 1306, 1307 (2014). The FDIC also survived a motion to dismiss under the 

Loudermilk standard in FDIC v. Burson, No. 3:14-cv-0033-SCJ, 2015 WL 11564167 at *6-8 (N.D. Ga. 
June 30, 2015) (focusing on the failure of internal process and policies, held allegation that bank directors 
ignored their own loan policies and federal regulatory guidance was sufficient to overcome business 
judgment rule). 

27 Caroline Glenn Mayson, Jesse C. Moore, Banking and Finance, 34 GA. ST. U. L. REV. 1, 5 (2017). 
28 Id. at 12-14. 
29 O.C.G.A. §§ 14-2-830(c) and 842(c). 
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standard to resemble Georgia court’s pre-Loudermilk application of the business judgment rule.30 
How Georgia courts actually will apply the business judgment rule in the wake of the 2017 Code 
revisions remains to be seen. 

 B. Delaware Law 

1. Delaware’s Common Law Fiduciary Duties of Care and Loyalty 

Georgia courts frequently look to Delaware corporate law to fill in gaps or clarify 
language.31 Delaware’s fiduciary duty law, although developed through the common law and not 
by statute, similarly mandates fiduciary duties of care and loyalty, which require officers and 
directors “to act in an informed and deliberate manner.”32 Also like Georgia, Delaware law 
protects officers or directors who rely on the corporate records, employees, or committees for 
which an officer or director maintains the reasonable belief that the information is reasonably 
competent or from a professional or expert source selected with reasonable care.33 Reliance 
alone is not sufficient—directors and officers must “proceed with a critical eye in assessing 
information.”34  

Like in Georgia, the Delaware duty of loyalty requires a director to act in his or her 
company’s best interest. In a recent decision, the Delaware Court of Chancery found that a 
corporation’s former director breached the duty of loyalty when he “single-handedly and 
knowingly jeopardized [the corporation’s] existence and operations in order to obtain leverage to 
advance his personal interests.”35 In CertiSign Holding, Inc. v. Kulikovsky, CertiSign attempted 
to remedy defects to its capital structure by implementing certain self-help procedures.36 
Kulikovsky refused to sign the director consent to the self-help measures as leverage to secure a 
permanent board seat and the repayment of a personal debt.37 According to the court, 
Kulikovsky’s conduct of knowingly threatening the company for purely self-interested reasons 
was “the quintessential breach of the duty of loyalty.”38 

 

                                                 
30 Mayson & Moore, supra note 27, at 15; see also O.C.G.A. §§ 14-2-830(d)(4) and 842(d)(4). 
31 See Grace Bros., Ltd. v. Farley Indus., Inc., 264 Ga. 817, 819, 450 S.E.2d 814, 816 (1994) 

(adopting Delaware’s “generally recognized” test for determining when a shareholder can maintain a 
direct action); Millsap v. Am. Family Corp., 208 Ga. App. 230, 231-32, 430 S.E.2d 385 (1993) (relying on 
Delaware case law to interpret O.C.G.A. § 14-2-744 (dismissal of derivative proceedings)). 

32 Smith v. Van Gorkom, 488 A.2d 858, 872-73 (Del. 1985). Gantler v. Stephens, 965 A.2d 695, 708-
09 (Del. 2009).  

33 8 Del. C. § 141(e). Moran v. Household Int’l, Inc., 490 A.2d 1059, 1075 (Del. Ch. 1985), aff’d, 
500 A.2d 1346 (Del. 1985) (citing Kaplan v. Goldsamt, 380 A.2d 556, 568 (1977)). 

34 Van Gorkom, 488 A.2d at 872.  
35 CertiSign Holding, Inc. v. Kulikovsky, No. CV 12055-VCS, 2018 WL 2938311, at *16 (Del. Ch. 

June 7, 2018). 
36 Id. at *1. 
37 Id. at *15-16. 
38 Id. at *16. 
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2. Delaware’s Business Judgment Rule 

Contrary to Georgia’s short-lived adoption of the “ordinary negligence” standard for 
applying the business judgment rule under common law, Delaware always has analyzed the rule 
under a gross negligence standard to prevent judicial second-guessing of rationally based, 
corporate decisions that considered all material information reasonably available.39 Like Georgia 
law, in Delaware, the business judgment rule does not apply to breaches of the duty of loyalty.40 
Directors and officers cannot profit from confidential corporate information;41 or “act[] solely or 
primarily out of a desire to perpetuate themselves in office.”42  

C. Standards of Review: Beyond the Business Judgment Rule 

While the business judgment rule can provide a forgiving standard and insulate corporate 
directors and officers from liability, courts do not always analyze breaches of fiduciary duty 
under the business judgment rule standard. A recent case by the Delaware Chancery Court 
describes the Delaware standard and analysis in great detail. In Chen v. Howard Anderson, the 
court explained: 

When determining whether corporate fiduciaries have breached their duties, 
Delaware corporate law distinguishes between the standard of conduct and the 
standard of review. “The standard of conduct describes what directors are 
expected to do and is defined by the content of the duties of loyalty and care. The 
standard of review is the test that a court applies when evaluating whether 

                                                 
39 For example, in Aronson v. Lewis, 475 A.2d 805, 812 (Del. 1985), the Delaware Supreme Court 

stated that “under the business judgment rule director liability is predicated upon concepts of gross 
negligence.” In In re Citigroup Shareholder Derivative Litigation, 964 A.2d 106, 122 (Del. Ch. 2009), the 
court stated that “director action is analyzed under the business judgment rule which prevents judicial 
second guessing of the decision if the directors employed a rational process and considered all material 
information reasonably available—a standard measured by concepts of gross negligence.” See also Brehm 
v. Eisner, 746 A.2d 244, 259 (Del. 2000); Smith v. Van Gorkom, 488 A.2d 858, 873 (Del. 1985), 
overruled on other grounds, 965 A.2d 695, 713 n. 54 (Del. 2009); Coca Cola Enterprises, Inc. Derivative 
Litigation, 478 F. Supp.2d 1369, 1377 (N.D. Ga. 2007) (J., Thrash) (applying Delaware law and noting 
plaintiff required to prove gross negligence “such that directors were conscious of the fact they were not 
doing their jobs.”). 

40 See In re Chelsea Therapeutics Int’l Ltd. Stockholders Litig., No. 9640-CVG, 2016 WL 3044721 
at *1 (Del. Ch. May 20, 2016) (“The duty of loyalty under which a corporate director must act is exacting, 
but narrow.”) The court in Chelsea focused on the “hazy jurisprudence” of the good-faith aspect of a 
directors’ duty of loyalty. The plaintiffs had asserted that the board violated the duty of loyalty by itself 
ignoring and instructing financial advisors to ignore certain rosier financial projections used in an effort to 
solicit higher sale offers. The court granted the defendants’ motion to dismiss, concluding that it was “not 
without the bound of reason—in fact it is readily explicable”—that a board might elect to disregard 
speculative projections. Id. at *8. 

41 Brophy v. Cities Serv. Co., 70 A.2d 5, 7-8 (Del. Ch. 1949) 
42 Cheff v. Mathes, 199 A.2d 548, 556 (Del. 1964). 
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directors have met the standard of conduct.” In re Trados Inc. S’holder Litig. 
(Trados II), 73 A.3d 17, 35-36 (Del. Ch. 2013).43 

“Delaware has three tiers of review for evaluating director decision-making: the business 
judgment rule, enhanced scrutiny, and entire fairness.”44 Which standard of review applies will 
depend initially on whether the board members: 

(i) were disinterested and independent (the business judgment rule), (ii) faced 
potential conflicts of interest because of the decisional dynamics present in 
particular recurring and recognizable situations (enhanced scrutiny [the “Revlon 
standard”]), or (iii) confronted actual conflicts of interest such that the directors 
making the decision did not comprise a disinterested and independent board 
majority (entire fairness). The standard of review may change further depending 
on whether the directors took steps to address the potential or actual conflict, such 
as by creating an independent committee, conditioning the transaction on 
approval by disinterested stockholders, or both.45  

1. Entire Fairness Standard: An Uncompromising Duty of Loyalty 

In the absence of the business judgment rule’s more flexible and forgiving standard, the 
bar is very high for officers and directors to comply with their legal duties to a corporation: 

A public policy, existing through the years, and derived from a profound 
knowledge of human characteristics and motives, has established a rule that 
demands of a corporate officer or director, peremptorily and inexorably, the most 
scrupulous observance of his duty, not only affirmatively to protect the interests 
of the corporation committed to his charge, but also to refrain from doing 
anything that would work injury to the corporation, or to deprive it of profit or 
advantage which his skill and ability might properly bring to it, or to enable it to 
make in the reasonable and lawful exercise of its powers. The rule that requires an 
undivided and unselfish loyalty to the corporation demands that there shall be no 
conflict between duty and self-interest.46 

                                                 
43 87 A.3d 648, 666 (Del. Ch. April 10, 2014). 
44 Reis v. Hazelett Strip-Casting Corp., 28 A.3d 442, 457 (Del. Ch. 2011); see also Stephen B. 

Brauerman, Delaware Insider: When Business Judgment Isn’t Enough: the Impact of Review on Deal 
Litigation, Business Law Today, at 1 (May 2014). In his article, Brauerman notes that the application of 
different standards of review “should remind corporate actors of the importance of obtaining a favorable 
standard of review” because it “can mean the difference between substantial personal liability and the 
protection of exculpatory charter provisions.” Id. at 3. Practitioners also should be mindful of these 
different standards in advising corporate clients and litigating corporate disputes. 

45 Trados II, 73 A.3d at 36. 
46 Weinberger v. UOP, Inc., 457 A.2d 701, 710 (Del. 1983). 
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This policy is known as the “entire fairness” standard and is composed of two aspects when 
examining whether a transaction is entirely fair to the company’s shareholders: (i) fair dealing47 
and (ii) fair price.48 Where a director or officer cannot demonstrate that a challenged transaction 
is entirely fair in dealing and in price, the court will find a breach of loyalty. It is the strictest 
possible test to determine officer and director liability. Generally, this standard is applied when a 
clear conflict of interest is present. 

2. The Revlon Standard – Enhanced Scrutiny 

 When officers and directors take actions that seem self-interested or self-preserving, there 
is a concern that they may be acting primarily in their own interests, rather than in the best 
interests of the company. This potential conflict of interest places upon the directors the burden 
to prove that they had reasonable grounds to believe that their actions were in the best interest of 
the company and that any action taken was relatively reasonable under the circumstances. After 
the Delaware Supreme Court described this conflicting interest burden shifting in Revlon, Inc. v. 
MacAndrews & Forbes Holdings, Inc.,49 this intermediate standard became widely known as the 
Revlon standard or the “conflicting interest” standard. In that case, the Revlon board approved 
certain measures to stave off a hostile takeover. The court examined whether the board’s actions 
had some rationally related benefit accruing to the shareholders and found that not all of the 
board’s actions met that intermediate standard. 

Whether a heightened standard applies will depend on whether the board members were 
disinterested and independent, faced potential conflicts of interest, or had actual conflicts of 
interest such that the decision was not made by a disinterested and independent majority of the 
board. The board may be able to prevent the application of a stricter level of scrutiny if it takes 
steps to remedy, disclose, or otherwise acknowledge any potential or actual conflicts.50  

3. Georgia’s Statutory Safe Harbor for Director and Officer Conflicting 
Interest Transactions51 

Georgia law provides a safe harbor that will protect officers and directors from liability in 
connection with a “conflicting interest” transaction if certain disclosures have been made and the 
director or officer can demonstrate that the “qualified” directors or “qualified” shareholders 

                                                 
47 Fair dealing looks at the transaction timing; how it was initiated, structured, negotiated, and 

disclosed to the directors; and how the approvals of the directors and the stockholders were obtained.” 
Weinberger, 457 A.2d at 711; Bomarko, Inc. v. Int’l Telecharge, Inc., 794 A.2d 1161, 1171 (Del. Ch. 
1999) (“the duty of candor, integral to fair dealing, dictates that fiduciaries, corporate or otherwise, may 
not use superior information or knowledge to mislead others in the performance of their own fiduciary 
obligations”). 

48 On the other hand (although the two aspects are to be viewed together), fair price “relates to the 
economic and financial considerations of the proposed merger, including all relevant factors: assets, 
market value, earnings, future prospects, and any other elements that affect the intrinsic or inherent value 
of a company’s stock.” Weinberger, 457 A.2d at 711.  

49 506 A.2d 173, 180 (Del. 1986). 
50 See Rainer & Bower, supra note 1 at pp. 16-19. 
51 See O.C.G.A. §§ 14-2-860–864. 
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approved the transaction after the required disclosure, or, a court concludes that, “judged in the 
circumstances at the time of commitment,” the transaction was fair to the corporation.52 In 
Georgia, an officer’s “conflicting transaction may not be enjoined, set aside, or give rise to an 
award of damages or other sanctions,” if the director or officer can demonstrate that: 

(1) The transaction was approved by the board of directors after required disclosure; 

(2) The transaction was approved by the shareholders after required disclosure; or 

(3) The transaction, judged in the circumstances at the time of commitment, is 
established to have been fair to the corporation.53 

If applicable, officers and directors may take advantage of this safe harbor provision even in the 
face of a claim for breach of the duty of loyalty, when the business judgment rule does not apply.  

 As with many other aspects of Georgia law concerning corporate directors and officers, 
Georgia law provides a similar statute concerning LLC manager and member conflicting interest 
transactions.54 Under the LLC safe harbor statute, a “member’s or manager’s conflicting interest 
transaction may not be enjoined, set aside, or give rise to an award of damages or other 
sanctions” if: 

(1) The action was taken in compliance with the Code’s requirements for a vote of 
approval by a majority of qualified member or managers; or 

(2) The transaction, judged in the circumstances at the time of commitment, is 
established to have been fair to the limited liability company.55 

D.  Statutorily Allowed Limitations on Liability 

  1. Exculpatory Provisions Limiting Corporate Director Liability 

Georgia and Delaware both have enacted statutes that allow a corporation to eliminate or 
limit a director’s liability. Almost immediately after the Delaware Supreme Court issued a 
surprise opinion in Smith v. Van Gorkom56 announcing that directors could be personally liable 
for damages in a shareholder action alleging mere negligence, the Delaware legislature 
responded by enacting Section 102(b)(7). Section 102(b)(7) allows shareholders to adopt a 
                                                 

52 O.C.G.A. §§ 14-2-861(b)(1)-(3); 14-2-862; 14-2-863 (transaction received affirmative vote of a 
majority (but not less than two) qualified directors on board or on a committee or received majority of 
shareholders’’ votes after disclosure); O.C.G.A. § 14-2-864(c)(1)-(3). 

53 O.C.G.A. §§ 14-2-861(b)(1)-(3); 14-2-862; 14-2-863 (transaction received affirmative vote of a 
majority (but not less than two) qualified directors on board or on a committee or received majority of 
shareholders’’ votes after disclosure); O.C.G.A. § 14-2-864(c)(1)-(3). It is important to note that the 
burden of “fairness” under O.C.G.A. §§ 14-2-861(b)(3) and 864(c)(3) falls on the director or officer. See 
also O.C.G.A. §§ 14-2-830(d)(1), (2); 14-2-842(d)(1),(2). 

54 O.C.G.A. § 14-11-307. 
55 O.C.G.A. § 14-11-307(c)-(e). 
56 488 A.2d 858, 872-73 (Del. 1985) 
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charter provision granting directors immunity from personal liability for breaches of their duty of 
care.57 Under Section 102(b)(7), corporations may adopt provisions eliminating or limiting 
liability of a director from breach of fiduciary duty claims for monetary damages to a corporation 
or its stockholders so long as their actions do not constitute: (1) a “breach of the director's duty 
of loyalty to the corporation or its stockholders;” (2) “acts or omissions not in good faith or 
which involve intentional misconduct or a knowing violation of law;” (3) unlawful payment of 
dividend or stock purchase or redemption; or (4) “any transaction from which the director 
derived an improper personal benefit.”58 

Although Georgia (and every other state) followed suit and enacted an exculpatory 
provision, Georgia’s statutory exculpatory provision differs significantly in scope from 
Delaware’s, resulting in a much broader ability to exculpate for certain conduct in Georgia. In 
Georgia, the articles of incorporation may set forth a provision eliminating or limiting director 
liability to the corporation or shareholders for monetary damages for any action or omission as a 
director, except for (i) appropriation of any corporate business opportunity in violation of his or 
her duties, (ii) intentional misconduct or knowing violations of law, (iii) unlawful distributions, 
or (iv) transactions from which the director received an improper personal benefit.59 Thus, unlike 
Delaware, Georgia allows exculpation of duty of loyalty claims as long as they do not involve 
appropriation of the company’s business opportunities or receipt of any improper personal 
benefit. Similarly, although Delaware disallows exculpation for claims for “acts or omissions not 
in good faith or which involve intentional misconduct or a knowing violation of law,” Georgia 
does not have a broad “good faith” exception and only disallows exculpation for “intentional 
misconduct or knowing violation of law.”60 Additionally, note that these exculpation provisions 
do not apply to officers to limit their liability—only directors.  

  2. Elimination of LLC Manager and Member Duties and Liabilities 

As mentioned above, Georgia law provides that a provision in an LLC’s operating 
agreement may eliminate or limit member or manager fiduciary duties and liabilities, provided 
that “no such provision shall eliminate or limit the liability of a member or manager” for 
“intentional misconduct or a knowing violation of law” or for “any transaction for which the 
person received a personal benefit in violation or breach of any provision of a written operating 
agreement.”61 Similarly, Delaware law allows an LLC agreement to eliminate or limit member 
or manager fiduciary duties, “provided, that the limited liability company agreement may not 
eliminate the implied contractual covenant of good faith and fair dealing.”62 

A recent Delaware Supreme Court case analyzed the interplay between an LLC operating 
agreement’s elimination of fiduciary duties and the implied covenant of good faith and fair 
dealing. In Miller v. HCP Trumpet Investments, LLC, members of an LLC brought a claim 

                                                 
57 8 Del. C. § 102(b)(7). 
58 8 Del. C. § 102(b)(7)(i)-(iv). 
59 O.C.G.A. § 14-2-202(b)(4).  
60 Compare 8 Del. C. § 102(b)(7) with O.C.G.A. § 14-2-202(b)(6). 
61 O.C.G.A. § 14-11-305(4)(A). 
62 6 Del. C. § 18-1101(c); see supra note 13 and accompanying text. 
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against the controlling members for breach of the implied covenant of good faith and fair dealing 
in the operating agreement following the sale of the company.63 The company’s operating 
agreement contained waterfall provisions, pursuant to which the controlling members would 
receive almost all of the first $30 million from the sale of the company, which the plaintiffs 
claimed “created a perverse incentive” because the controllers had little reason to negotiate a 
sales price beyond $30 million.64 As the Chancery Court noted below, “if the parties had chosen 
to employ the corporate form here, with its common-law fiduciary duties, this matter would be 
subject to entire fairness review.”65 But, the parties chose to organize as an LLC, and, as the 
plaintiffs acknowledged, the operating agreement eliminated all members’ fiduciary duties.66 
The plaintiffs argued that the implied covenant of good faith and fair dealing “imposed an 
obligation to fulfill the same basic duties required of a corporate board as Revlon,” and the board 
should have conducted an open-market sale process before selling the company.67 The Delaware 
Supreme Court rejected this argument, holding that the “operating agreement’s clear elimination 
of fiduciary duties is inconsistent with the plaintiff’s argument that the agreement’s implied 
covenant subsumes the affirmative duties imposed upon corporate boards in the change of 
control context by Revlon.”68 

E. Damages Under Georgia and Delaware Law 

Assuming no applicable exculpatory clause, a director or an officer who breaches her 
fiduciary duty is subject to tort liability for harm caused by the breach. Such liability primarily 
includes compensatory damages to place a party “in a position substantially equivalent in a 
pecuniary way to that which he would have occupied had no tort been committed.”69 In addition, 
in certain circumstances, the director or officer may be liable for punitive damages or attorneys’ 
fees. Georgia practitioners should be prepared to demonstrate both the damage to the employer 
as well as benefits received by the wrongdoer.70 On the other hand, recognizing that it often is 
                                                 

63 Miller v. HCP Trumpet Investments, LLC, No. 107, 2018, 2018 WL 4600818, at *1 (Del. Sept. 20, 
2018). 

64 Miller v. HCP & Co., No. CV 2017-0291-SG, 2018 WL 656378, at *1 (Del. Ch. Feb. 1, 2018) 
(Chancery Court opinion). 

65 Id. at *2. 
66 Id. at *1. 
67 Miller, 2018 WL 4600818, at *1-2. 
68 Id. at *2. The court noted that plaintiffs’ implied covenant argument was their only specifically 

developed theory, and that while aspects of the record “arguably could have supported a more targeted 
claim of contractual impropriety, the plaintiff did not attempt to advance targeted claims of that type 
below or before us.” Id. 

69 In re Estate of Knapp, 326 Ga. App. 486, 489-90, 756 S.E.2d 716 (March 24, 2014); see also 
Restatement (Second) of Torts § 903 cmt. a. 

70 O.C.G.A. § 10-6-31 states: “If [an agent] shall have violated his engagement, he shall be entitled to 
no commission.” See Vinson v. E.W. Buschman Co., 172 Ga. App. 306, 309-10 (1984) (recognizing 
Georgia law follows the Restatement (Second) of Agency § 469 cmt. (1958) and its comments); see also 
Restatement (Third) of Agency § 801 (1996) (“Forfeiture may be the only available remedy when it is 
difficult to prove that harm to a principal resulted from the agent’s breach or when the agent realizes no 
profit through the breach.”); but see Crippen v. Outback Steakhouse International, L.P., 321 Ga. App. 
167, 741 S.E.2d 280 (2013). In Crippen, the Georgia Court of Appeals reversed the grant of summary 
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difficult to demonstrate with precision the damages that flow from a breach of fiduciary duty, 
Delaware courts resolve uncertainties in determining damages against the wrongdoer.71  

In Georgia, a court may award punitive damages for a breach of fiduciary duty where the 
evidence demonstrates “willful misconduct or fraud.”72 In Delaware, the Court of Chancery, 
which decides these officer and director breach of fiduciary duty matters, lacks jurisdiction to 
award punitive damages or exemplary damages.73 Where a party can demonstrate bad faith, 
attorneys’ fees may be recoverable in both Georgia and Delaware.74 

II. STOCKHOLDER LITIGATION IN M&A TRANSACTIONS: RECENT DECISIONS 

 The majority of the significant developments in recent years to the law governing 
corporate directors and officers have occurred in cases dealing with mergers and acquisitions of 
Delaware corporations. M&A transactions frequently elicit lawsuits on behalf of shareholders 
objecting to some aspect of the transaction. The following cases present some of the recent 
developments to how courts review M&A transactions in particular contexts. 

 A. MFW Corporation 

 In Kahn v. M & F Worldwide Corporation,75 the Delaware Supreme Court set forth a six-
part framework for controlling shareholder buyouts that would move the standard of review from 
entire fairness to business judgment. Under the MFW framework, the business judgment standard 
applies if: 

(i) the controller conditions the procession of the transaction on the approval of 
both a Special Committee and a majority of the minority stockholders; (ii) the 
Special Committee is independent; (iii) the Special Committee is empowered to 
freely select its own advisors and to say no definitively; (iv) the Special 

                                                                                                                                                             
judgment to Outback, whose former Officer/Senior Vice President of Operations admittedly earned 
undisclosed profits from Outback’s vendors, for a determination at trial regarding damages. Rather than 
focus on the amount of secret profits the Senior Vice President admitted he received, the Court of Appeals 
placed the burden on Outback to demonstrate the “detriment” to the corporation. Id. at 171. 

71 See Thorpe v. CERBCO, Inc., Civ. A. No. 11713, 1993 WL 443406, at *12 (Del. Ch. Oct. 29, 
1993) (“[O]nce a breach of [fiduciary] duty is established, uncertainties in awarding damages are 
generally resolved against the wrongdoer.”) (citing Donovan v. Bierwirth, 754 F.2d 1049, 1056 (3d Cir. 
1985)). With respect to damages resulting from a breach of fiduciary duty of loyalty, those damages 
should be “liberally calculated.” Auriga Capital Corp. v. Gatz Props., LLC, 40 A.3d 839, 880 n. 167 (Del. 
Ch. 2012). 

72 Bienert v. Dickerson, 276 Ga. App. 621, 625, 624 S.E.2d 245 (2005) (affirming punitive damages 
where business broker intentionally altered and filed sales agreement following dispute with seller over 
commission). 

73 Adams v. Calvarese Farms Maint. Corp., Case No. 4262-VCP, 2010 Del. Ch. LEXIS 199, *80 n. 
204 (Sept. 17, 2010). 

74 See Bienert, 276 Ga. App. at 625 (upholding award of attorneys’ fees under O.C.G.A. § 9-15-
14(b)); Auriga Capital Corp., 40 A.3d at 880-81 (shifting a portion of attorneys’ fees for “bad faith”). 

75 88 A.3d 635 (Del. 2014). 
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Committee meets its duty of care in negotiating a fair price; (v) the vote of the 
minority is informed; and (vi) there is no coercion of the minority.76 

That framework has been successfully followed in several recent buyouts to obtain the business 
judgement standard of review for the transaction, leading to early dismissal of plaintiffs’ 
claims.77  

Since MFW, decisions from the Delaware Chancery Court have developed the application 
of the MFW framework. For example, the Delaware Chancery Court has applied MFW to 
transactions where the controller is only on the sell side78 and to conflicted controller 
transactions other than mergers, such as reclassifications.79 However, not all attempts use the 
MFW framework to shift a standard of review from entire fairness to business judgment have 
been successful. In In re Dole Food Company Inc. Stockholder Litigation, the controller 
superficially conditioned a merger proposal on the MFW framework, but the court held that 
while “mimicking MFW’s form, [the controller] did not adhere to its substance” because he and 
his right-hand man worked to undermine the committee throughout the process.80 Accordingly, 
entire fairness, not business judgment, applied.81 

B. Corwin v. KKR 

In 2015, the Delaware Court of Chancery dismissed a shareholders’ challenge of a stock-
for-stock acquisition, applying the less stringent business judgment rule instead of the entire 
fairness standard.82 The court relied on the fact that “the transaction was approved by an 
independent board majority and by a fully informed, uncoerced stockholder vote.”83 The Corwin 
v. KKR decision was followed by Singh v. Attenborough.84 In Singh, the Delaware Supreme 
Court held that “upon a fully informed vote by a majority of a company’s disinterested, 
uncoerced stockholders, the business judgment rule irrebuttably applies to a court’s review of the 
approved transaction, even when that vote is statutorily required and the transaction otherwise 

                                                 
76 Id. at 645. 
77 See, e.g., Olenik v. Lodzinski, No. CV 2017-0414-JRS, 2018 WL 3493092 (Del. Ch. July 20, 

2018). 
78 In re Martha Stewart Living Omnimedia, Inc. Stockholder Litig., No. CV 11202-VCS, 2017 WL 

3568089, at *2 (Del. Ch. Aug. 18, 2017). 
79 IRA Tr. FBO Bobbie Ahmed v. Crane, No. CV 12742-CB, 2017 WL 7053964, at *9 (Del. Ch. Dec. 

11, 2017). 
80 In re Dole Food Co., Inc. Stockholder Litig., No. CV 8703-VCL, 2015 WL 5052214, at *1 (Del. 

Ch. Aug. 27, 2015). 
81 Id. at *3. 
82 Corwin v. KKR Fin. Holdings LLC, 125 A.3d 304 (Del. 2015). Where a majority of the directors 

approving the transaction are interested or where a majority stockholder stands on both sides of the 
transaction, courts apply the “entire fairness standard,” which shifts the burden to the corporate board to 
show that the transaction is inherently fair to the stockholders in that they were dealt with fairly in the 
process and that they received a fair price. 

83 125 A.3d at 308. 
84 137 A.3d 151 (Mem) (Del. 2016). 
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would be subject to the Revlon standard of review.”85 As a result, the court concluded that such 
an approved transaction only can be challenged on the basis that it constituted waste—an 
extremely difficult hurdle requiring no rational business purpose.86  

On the heels of Singh, the Delaware Court of Chancery expanded its Corwin decision in 
In re Volcano Corp. Stockholder Litigation.87 The court held that a first-step tender of shares by 
a majority of fully informed, disinterested, and uncoerced stockholders in a two-step merger 
under DGCL § 251(h) invokes an irrebuttable presumption that the business judgment rule 
applies, just as a shareholder vote did in Corwin.88 These decisions make the focus less about the 
structure of a transaction, and Volcano likely will encourage the use of tender offers instead of 
stockholder votes on a formal merger. Most importantly, these decisions collectively may result 
in a significant reduction in post-closing stockholder litigation.  

While Corwin “cleansing” has been successfully used to secure the protections of the 
business judgment rule, two recent Delaware Supreme Court decisions demonstrate its limits. 
Specifically, these decisions demonstrate that Corwin cleansing will not apply where the board 
provides incomplete or partial disclosures. In Appel v. Berkman, the board of directors of a resort 
“recommended to its stockholders that they sell their shares to a private equity buyer . . . for cash 
in a two-step merger transaction.”89 But, the board did not disclose the reason that the company’s 
founder, largest stockholder, and chairman had abstained from the vote to the sell the company.90 
The court held that the failure to disclose the reason for the chairman’s abstention was a material 
omission, and this incomplete disclosure “preclude[d] the invocation of the business judgment 
rule standard at the pleading stage.”91  

Likewise, in Morrison v. Berry, the Delaware Supreme Court reversed a chancery court 
decision dismissing a complaint because the defendants “did not meet their burden for triggering 
application of the business judgment rule under Corwin.”92 In the post-closing damages action at 
issue in Morrison, the company failed to disclose facts about the founder’s strong commitment to 
the acquirer, which may have impacted the sale process.93 Because of this failure to disclose 

                                                 
85 In re Volcano Corp. Stockholder Litig., 143 A.3d 727, 741 (Del. Ch. 2016) (citing Singh). 
86 Singh, 137 A.3d at 152. 
87 143 A.3d 727, 741 (Del. Ch. 2016). 
88 The Delaware General Assembly adopted Section 251(h) in 2013 and amended it in 2014 and 

2016; it approved the two-step transactional structure and eliminated requirement for stockholder vote to 
approve merger in certain tender offer circumstances. See Volcano, 143 A.3d at 741. Delaware also 
recently amended Section 262 of the DGCL to address concerns over an increase in appraisal actions, 
including, limits on qualifications to bring appraisal proceedings against publicly traded companies on 
immaterial claims. 

89 180 A.3d 1055, 1057 (Del. 2018). 
90 Id. 
91 Id. at 1064. 
92 Morrison v. Berry, No. 445, 2017, 2018 WL 3339992, at *8 (Del. July 9, 2018), as revised (July 

27, 2018). 
93 Id. at *3. 
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material and “troubling facts regarding director behavior,” the defendants could not show, “as 
required under Corwin, that the [stockholder] vote was fully informed.”94 

Another important limit on Corwin “cleansing” is its inapplicability to post-closing 
challenges of controlling stockholder transactions. Rather, to secure business judgement review, 
instead of entire fairness review, of a controller transaction in a post-closing suit, a board must 
adhere to the MFW “cleansing” framework. A Delaware Chancery Court decision from March 
2018 elaborated on the interplay between Corwin and MFW. In In re Rouse Properties, Inc., the 
court noted: 

In this post-Corwin, post-MFW world, a pattern has emerged in post-closing 
challenges to corporate acquisitions (whether by merger or tender offer) where a 
less-than-majority blockholder sits on either side of the transaction, but the 
corporation in which the blockholder owns shares does not recognize him as a 
controlling stockholder and does not, therefore, attempt to neutralize his 
presumptively coercive influence. The pattern, in its simplest form, consists of 
two elements: (1) the stockholder plaintiff pleads facts in hopes of supporting a 
reasonable inference that the minority blockholder is actually a controlling 
stockholder such that the MFW paradigm is implicated and the Corwin paradigm 
is not; and (2) failing that, the plaintiff pleads facts in hopes of supporting a 
reasonable inference that the stockholder vote was uninformed or coerced such 
that Corwin does not apply. Under our settled law, these are two cleared pathways 
to avoid pleading-stage business judgment deference and to secure post-closing 
discovery in the wake of a stockholder vote approving a transaction.95 

In Rouse, the court held that the plaintiffs did not adequately plead that the 33.5% 
shareholder with whom the company merged actually dominated and controlled the board, so the 
board’s failure to apply the MFW framework to the merger did not bar business judgment review 
of the transaction.96 The court then held that the plaintiffs also failed to adequately plead that the 
stockholder vote approving the merger was coerced or uninformed, so business judgment review 
applied under Corwin.97 In contrast, in another decision released only a few weeks later, the 
Delaware Chancery Court determined that Corwin did not apply on a motion to dismiss a 
challenge to Tesla Motors’ acquisition of SolarCity Corporation, an entity in which Elon Musk 
was the largest stockholder and founder.98 The court reason that although Musk was only a 
22.1% stockholder in Tesla, the plaintiffs pleaded “sufficient facts to support a reasonable 

                                                 
94 Id. 
95 In re Rouse Properties, Inc., No. CV 12194-VCS, 2018 WL 1226015, at *1 (Del. Ch. Mar. 9, 

2018) (footnotes omitted). 
96 Id. at *11-13. 
97 Id. at *20.  
98 In re Tesla Motors, Inc. Stockholder Litig., No. CV 12711-VCS, 2018 WL 1560293, at *1 (Del. 

Ch. Mar. 28, 2018). 
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inference that Musk exercised his influence as a controlling stockholder with respect to the 
Acquisition.”99 

 C. In re Trulia 

 Another recent Delaware decision greatly impacting stockholder challenges to mergers is 
In re Trulia, Inc. Stockholder Litigation.100 In Trulia, the court refused to approve a proposed 
disclosure-only settlement of a stockholder class action alleging breach of fiduciary duty against 
corporate directors that approved a proposed merger. A disclosure-only settlement refers to the 
practice of quickly resolving shareholder merger challenges in which the shareholders only 
receive additional, but rarely substantive, disclosures about the transaction, but plaintiffs’ 
counsel receive large fee awards.101 The court took a stand with Trulia and warned these parties 
and future litigants that disclosure-only settlements are going to receive “increasingly vigilant” 
scrutiny, particularly when the litigation is non-adversarial and the shareholders receive no 
material disclosures.102  

 Since Trulia, courts in other jurisdictions have endorsed its holding, including the U.S. 
Court of Appeals for the Seventh Circuit in In re Walgreen Co. Stockholder Litigation.103 In the 
typical pattern, shareholders sought disclosure of additional information that they allege could 
affect the approval of the merger. The U.S. District Court for the Northern District of Illinois 
approved the settlement, but an objecting shareholder successfully appealed the settlement 
approval.104 The Seventh Circuit (Posner, J.) held that these merger objection disclosure 
settlements should benefit the shareholders and not class counsel and the defendant. The court 
plainly stated that the disclosures had to have more than a possibility of making a difference, 
they needed to be likely to matter to a reasonable investor.105 Judge Posner looked to Delaware 
law and Trulia because of Delaware’s more significant experience with large-scale deal 
litigation. The conclusion was a harsh one because the case was not only remanded but the 
district court was instructed to “give serious consideration to either appointing new class 
counsel,” because current counsel deemed incapable of representing the class fairly and 
adequately because it secured no benefit except its own attorneys’ fees, “or dismissing the 
suit.”106 

 Skepticism of disclosure-only settlements has continued to spread, whether through the 
express adoption of Trulia or otherwise. While plaintiffs’ attorneys initially attempted to escape 
the adverse implications of Trulia by filing suit outside of Delaware, this strategy may be short-

                                                 
99 Id. at *19. 
100 In re Trulia, Inc. Stockholder Litig., 129 A.3d 884 (Del. Ch. 2016). 
101 Id. at 887; see also Practical Law Litigation, Expert Q&A on Judicial Activism and Disclosure-

Only Settlements in Delaware, PRACTICAL LAW, (Aug. 1, 2016), https://www.westlaw.com/w-002-
8717?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0.  

102 Trulia, 129 A.3d at 887. 
103 In re Walgreen Co. Stockholder Litigation, 832 F.3d 718 (7th Cir. 2016). 
104 Id. at 721. 
105 Id. at 724. 
106 Id. at 726. 
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lived.107 Over the past year, courts in Florida, New York, California, and North Carolina have 
disapproved of settlements resulting in high fees to plaintiffs’ counsel but only immaterial 
disclosures and no monetary compensation to stockholders.108 If this trend continues, the flow of 
these already declining disclosure-only merger suits may slow to a trickle.109 

 D. Appraisal Litigation 

 Another category of stockholder litigation often arising from a corporate merger is 
appraisal litigation. Both Georgia and Delaware law provide appraisal rights to shareholders 
dissenting from a corporate merger.110 “An action seeking appraisal is intended to provide 
shareholders who dissent from a merger, on the basis of the inadequacy of the offering price, 
with a judicial determination of the fair value of their shares.”111 Frequently, appraisal litigation 
concerns the method by which the court determines the “fair value” of the dissenters’ shares. 
While these suits do not necessarily concern breaches of fiduciary duty, courts have begun to 
examine some of the same issues when evaluating fair value in appraisal litigation.112 

  1. Fair Value Under Delaware Law 

 Delaware courts have released a number of high-profile appraisal decisions in the past 
couple of years relevant to determining the fair value of dissenters’ shares. Two Delaware 
Supreme Court decisions from 2017, DFC Global Corporation v. Muirfield Value Partners, 
L.P.113 and Dell, Inc. v. Magnetar Global Event Driven Master Fund Ltd.,114 have “heavily 
endorsed the application of market efficiency principles in appraisal actions.”115 DFC and Dell 
favor “‘using the deal price in a third-party, arm’s-length transaction as evidence of fair value’ 
and ‘caution against relying on discounted cash flow analyses prepared by adversarial experts 
when reliable market indicators are available.’”116 While these decisions favor looking to deal 

                                                 
107 Patrick Gallagher, Merger Objection Lawsuits Getting Tougher for Plaintiffs’ Attorneys, DIXON 

& EATON BLOG, (Aug. 6, 2018), https://www.dix-eaton.com/blog/entries/merger-objection-lawsuits-
getting-tougher-for-plaintiffs-attorneys [hereinafter, Gallagher].  

108 Id. 
109 Id. 
110 See O.C.G.A. § 14-2-1302; 8 Del. C. § 262. 
111 In re Appraisal of Solera Holdings, Inc., No. CV 12080-CB, 2018 WL 3625644, at *11–12 (Del. 

Ch. July 30, 2018) (citation and punctuation omitted). See also 1 Ga. Corporation, LP & LLC § 12:21 (“A 
record shareholder of the corporation is entitled to dissent from, and obtain payment of the fair value of 
his shares in the event of” certain corporate actions, including certain mergers (footnotes omitted)). 

112 Cadwalader, The Importance of a High-Quality Sales Process in Determining the Outcome of an 
Appraisal Proceeding, M&A UPDATE, (Aug. 7, 2018), https://www.cadwalader.com/resources/clients-
friends-memos/ma-update-the-importance-of-a-high-quality-sales-process-in-determining-the-outcome-
of-an-appraisal-proceeding# [hereinafter, Cadwalader M&A Update]. 

113 DFC Glob. Corp. v. Muirfield Value Partners, L.P., 172 A.3d 346 (Del. 2017). 
114 Dell, Inc. v. Magnetar Glob. Event Driven Master Fund Ltd, 177 A.3d 1 (Del. 2017). 
115 Solera, 2018 WL 3625644, at *1. 
116 Id. at *15 (quoting Verition Partners Master Fund Ltd. v. Aruba Networks, Inc., No. CV 11448-

VCL, 2018 WL 922139, at *1-2 (Del. Ch. Feb. 15, 2018)). 
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price as a strong indicator of fair value, the Delaware Supreme Court has “declined to adopt a 
rule that the deal price is presumptively reflective of fair value.”117 

 Since DFC and Dell, the Delaware Chancery Court has addressed some of the issues left 
unsettled by the two decisions. One such issue has created conflict within the Delaware 
Chancery Court—how to account for the value of synergies that may have been included in the 
deal price.118 In Verition Partners Master Fund Ltd. v. Aruba Networks, Inc., Vice Chancellor 
Laster considered two methods of determining fair value in light of synergies—using the 
unaffected market price of shares or calculating a separate “deal-price-less-synergies figure.”119 
The Aruba court determined that the unaffected market price was the best evidence of fair value, 
in part because of the concern that a “deal-price-less-synergies figure is likely tainted by human 
error.”120 However, In re Appraisal of Solera Holdings, Inc., Chancellor Bouchard rejected 
Aruba’s rationale and “conclude[d] that the deal price, minus synergies, is the best evidence of 
fair value and deserves dispositive weight in this case.”121 While the Solera and Aruba decisions 
create a conflict the Delaware Supreme Court must resolve, the practical implications of the 
decisions are similar. While they utilized different methods, the courts in Solera and Aruba both 
held that the fair value of the shares was below the deal price.122 As commenters have noted, this 
“increasingly common result” is likely to continue and will disincentive many stockholder 
appraisal suits connected to merger transactions.123 

 However, another recent Delaware decision, Blueblade Capital Opportunities LLC v. 
Norcraft Companies, Inc., demonstrates that dissenting stockholders may find appraisal suits 
worthwhile where flaws in the sale process make the deal price an unreliable indicator of fair 
value.124 In Norcraft, the court found several flaws in the sale process, including the focus on a 
single bidder and a tainted post-signing go-shop, and utilized a discounted cash flow analysis to 

                                                 
117 Blueblade Capital Opportunities LLC v. Norcraft Companies, Inc., No. CV 11184-VCS, 2018 

WL 3602940, at *1 (Del. Ch. July 27, 2018). See also Cadwalader M&A Update. 
118 Practical Law Corporate & Securities, Delaware Court of Chancery Awards Deal Price Minus 

Synergies in “Solera” Appraisal, Breaking with “Aruba Networks”, PRACTICAL LAW, (Aug. 9, 2018), 
https://www.westlaw.com/w-016-
1906?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0. 

119 Aruba, 2018 WL 922139, at *2. 
120 Id. 
121 Solera, 2018 WL 3625644, at *18. 
122 Cadwalader M&A Update, supra note 112. 
123 Id. 
124 Blueblade Capital Opportunities LLC v. Norcraft Companies, Inc., No. CV 11184-VCS, 2018 

WL 3602940 (Del. Ch. July 27, 2018). See Cadwalader M&A Update; Practical Law Corporate & 
Securities, Delaware Court of Chancery Declines to Rely on Deal Price in “Norcraft” Appraisal, Finding 
Deal Was Not “‘Dell’-Compliant”, PRACTICAL LAW, (Aug. 9, 2018), https://www.westlaw.com/w-016-
2051?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0 [hereinafter, Practical 
Law Norcraft]. 
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determine that the fair value of the shares was actually $0.66 higher than the deal price.125 One 
important implication of Norcraft stems from its brief discussion of fiduciary duties. The court 
noted that the flaws in the sale process did not necessarily amount to breaches of fiduciary 
duties.126 But, while a clumsy sale process may not expose a corporation to breach of fiduciary 
duty liability, particularly in light of “the cleansing effect of a stockholder vote under Corwin,” 
companies should be mindful of how certain aspects of a merger transaction “will be considered 
in the dual contexts of a claim of breach of fiduciary duty and an appraisal petition.”127 

  2. Fair Value Under Georgia Law 

 While Georgia courts address the fair value of merger dissenters’ shares far less often 
than Delaware courts, the few decisions on the issue reveal that, like Delaware, Georgia takes a 
varied approach to determining fair value. Georgia’s Business Corporation Code defines “fair 
value” of a dissenter’s shares as “the value of the shares immediately before the effectuation of 
the corporate action to which the dissenter objects, excluding any appreciation or depreciation in 
anticipation of the corporate action.”128 This approach is meant to provide a minority shareholder 
with “full protection.”129 When applying this definition, Georgia courts have held that “any facts 
which shed light on the value of the dissenting shareholders’ interests are to be considered in 
arriving at ‘fair value.’”130 Accordingly, Georgia courts recognize a variety of valuation 
methods, including a market approach.131 

 

 

                                                 
125 Norcraft, 2018 WL 3602940, at *23-24, *39. The court also determined that the unaffected 

trading price was not useful evidence of fair value because Norcraft had only recently completed its IPO 
and its stock was thinly traded and covered by analysts. See Practical Law Norcraft, supra note 124. 

126 Norcraft, 2018 WL 3602940, at *24. 
127 Practical Law Norcraft, supra note 124. For a more in-depth examination of the evolution of 

appraisal litigation in Delaware, see Lawrence A Hamermesh and Michael L. Wachter, Finding the Right 
Balance in Appraisal Litigation: Deal Price, Deal Process, and Synergies, 73 THE BUSINESS LAWYER 

961 (Fall 2018). 
128 O.C.G.A. § 14-2-1301(5). 
129 Cmts. to O.C.G.A. § 14-2-1301. Georgia courts have also looked to the definition of fair value in 

the Model Business Corporation Act, which adds that fair value should be determined “using customary 
and current valuation concepts and techniques generally employed for similar businesses in the context of 
the transaction requiring appraisal; and without discounting for lack of marketability or minority 
status . . . .” Model Business Corporation Act § 13.01; see Blitch v. Peoples Bank, 246 Ga. App. 453, 456-
57, 540 S.E.2d 667, 669-70 (2000) (looking to the Model Business Corporation Act for the definition of 
fair value and determining that minority and marketability discounts should not be applied because to do 
so “injects speculation into the appraisal process, fails to give minority shareholders the full proportionate 
value of their stock, encourages corporations to squeeze out minority shareholders, and penalizes the 
minority for taking advantage of the protection afforded by dissenters’ rights statutes.”). 

130 Grace Bros. v. Farley Indus., Inc., 264 Ga. 817, 821, 450 S.E.2d 814, 818 (1994). 
131 Williamson v. Yang, 250 Ga. App. 228, 232, 550 S.E.2d 456, 461 (2001) (“[A] sale of the shares 

to a willing buyer is relevant to determining damages.”). 
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 E. The Rumored Demise of Stockholder Litigation 

 A number of commenters have noted the potential for the many recent decisions in the 
realm stockholder M&A litigation to lead to a sharp drop-off in stockholder lawsuits.132 In 
particular, the ease of securing business judgment review of many transaction decisions under 
Corwin, the hostility to disclosure-only settlements after Trulia, and the increasingly frequent 
result of courts appraising the fair value of dissenters’ shares as less than the deal price all 
arguably make certain merger objection lawsuits far less attractive to stockholders.133 But, a 
number of avenues to success still remain available to plaintiffs, and stockholders are more likely 
to exploit these than forgo litigation altogether. 

 For example, as discussed above, Corwin cleansing does not apply where a board 
provides incomplete disclosures or where the transaction involves a controlling shareholder.134 
As the court in Rouse noted, arguing the transaction involved incomplete disclosures or a 
controlling shareholder have emerged as two methods for plaintiffs to utilize to escape business 
judgment review,135 and they have had some success with both methods.136 Additionally, the 
Norcraft decision demonstrates that plaintiffs can maintain viable appraisal suits if they are able 
to identify flaws in the sale process that cast doubt on the deal price as a reliable indicator of fair 
value. Finally, commenters have noted that Delaware still recognizes broad stockholder rights to 
inspect corporate records, which creates a viable path for stockholder litigation.137 Time will tell 
how stockholder litigation proceeds and whether plaintiffs can successfully exploit these or new 
theories of liability. 

III. OTHER RECENT TRENDS IN STOCKHOLDER LITIGATION AND D&O LIABILITY 

 A. Director Compensation 

 In December 2017, the Delaware Supreme Court issued a decision with potentially far 
reaching implications on director compensation. In In re Investors Bancorp, Inc. Stockholder 
Litigation,138 the court “materially narrowed the application of the stockholder ratification 
defense” in suits challenging director compensation.139 Courts traditionally apply the entire 

                                                 
132 See Edward M. McNally, Is Stockholder Litigation in Trouble in Delaware? An Update, 

DELAWARE BUSINESS LITIGATION REPORT, (Mar. 22, 2018), https://www.morrisjames.com/blogs-
Delaware-Business-Litigation-Report,is-stockholder-litigation-in-trouble-in-delaware [hereinafter, 
McNally]; Gallagher, supra note 107; Cadwalader M&A Update, supra note 112. 

133 McNally, supra note 132. 
134 Id.; Appel, 180 A.3d at 1064; Morrison, 2018 WL 3339992, at *3; Rouse, 2018 WL 1226015, at 

*1. 
135 Rouse, 2018 WL 1226015, at *1. 
136 Morrison, 2018 WL 3339992, at *8; Tesla Motors, 2018 WL 1560293, at *19. 
137 McNally, supra note 132. 
138 In re Inv’rs Bancorp, Inc. Stockholder Litig., 177 A.3d 1208 (Del. 2017), as revised (Dec. 19, 

2017). 
139 James H. S. Levine and Douglas D. Herrmann, Del. Supreme Court Limits Stockholder 

Ratification of Director Compensation, DELAWARE BUSINESS COURT INSIDER, (Feb. 22, 2018), 
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fairness standard of review to challenges asserting excessive director compensation, but, under 
the stockholder ratification defense, a corporation can secure business judgment review of a 
director compensation decision if the stockholders approved the decision.140 For a number of 
years, the Delaware Chancery Court held that the stockholder ratification defense, and therefore 
business judgment review, would apply where the stockholders approved an equity incentive 
plan that contained “meaningful limits” on the compensations directs could award themselves.141 
But, where the stockholders only approved a compensation plan with a “generic limit,” the 
ratification defense did not apply, and the court reviewed the decision under the entire fairness 
standard.142 

 The Delaware Supreme Court rejected this distinction and held that where the 
“stockholders approve the general parameters of an equity compensation plan” that allows 
directors to retain discretion to make compensation awards, entire fairness review still applies 
where a plaintiff properly alleges breach of fiduciary duty.143 The court reasoned that while the 
“stockholders have granted the directors the legal authority to make awards. . . . the directors’ 
exercise of that authority must be done consistent with their fiduciary duties.144 The Investors 
Bancorp decision has already impacted litigation and forced companies to settle lawsuits 
challenging director compensation.145  

 B.  Data Breach Litigation 

While data breaches, an increasingly common and public occurrence, would appear to 
expose companies to a high risk of liability, stockholder litigation related to these breaches has 
not been a largely successful endeavor to date. Regardless, data breaches consistently continue to 
spawn stockholder litigation. The 2017 Equifax data breach alone resulted in over 400 lawsuits, 
which have been consolidated in the Northern District of Georgia.146 Data breach litigation 

                                                                                                                                                             
https://www.pepperlaw.com/publications/del-supreme-court-limits-stockholder-ratification-of-director-
compensation-2018-02-22/.  

140 Victor H. Boyajian and Ira L. Kotel, Director Compensation Limits and Considerations, 
DENTONS, (May 8, 2018), https://www.dentons.com/en/insights/alerts/2018/may/7/director-
compensation-limits-and-considerations.  

141 Practical Law Corporate & Securities, In re Investors Bancorp: Delaware Supreme Court 
Overturns Chancery Court Precedent on Director Compensation Review, PRACTICAL LAW, (Jan. 11, 
2018), https://www.westlaw.com/w-012-
6109?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0 [hereinafter, Practical 
Law In re Investors Bancorp].  

142 See Calma on Behalf of Citrix Sys., Inc. v. Templeton, 114 A.3d 563, 585 (Del. Ch. 2015). 
143 Inv’rs Bancorp, 177 A.3d at 1222-23; see Practical Law In re Investors Bancorp. 
144 Inv’rs Bancorp, 177 A.3d at 1222-23. 
145 Michael S. Melbinger, Boards Should Act Now to Adapt to New World for Directors 

Compensation After Investors Bancorp Reversal, EXECUTIVE COMPENSATION BLOG, (June 5, 2018), 
https://www.winston.com/en/executive-compensation-blog/boards-should-act-now-to-adapt-to-the-new-
world-for-directors-compensation-after-the-investors-bancorp-reversal.html.  

146 Amanda Bronstad, Equifax Asks Court to Toss Data Breach Lawsuits, Arguing They’re Based on 
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usually takes the form of derivative claims or securities fraud suits. Derivative actions generally 
often allege that the directors breached a duty of care exhibiting a lack of diligence and attention 
by failing to be active, engaged, informed, and acting based on acquired information. Or, the 
plaintiffs allege a breach of duty of loyalty if a director completely abdicates her responsibilities 
by failing to act at all or a failing to monitor a process already in place. Securities fraud claims 
allege that a corporation made knowingly false material public statements about its security or 
privacy policies, that investors relied on those statements to purchase stock, and that the 
investors were damaged when the stock dropped after a data breach.147 While these suits have 
not enjoyed much success so far, as cyberthreats have become more concrete, more widespread, 
and more damaging, it is clear that boards must address cybersecurity issues and their company’s 
controls. 

The recent derivative suits related to high-profile data breaches of Wyndham 
Worldwide,148 Target,149 and Home Depot150 demonstrate the obstacles plaintiffs face. In the 
Wyndham Worldwide matter, hackers exposed the personal and financial date of hundreds of 
thousands of customers, and, after the Federal Trade Commission sued Wyndham, shareholders 
demanded the board sue the company’s officers. After a committee declined to bring suit, the 
shareholders filed a derivative action. The court determined that because the directors had 
reviewed the data breaches, held several security meetings, and informed themselves fully about 
the breaches, the board’s decision not to sue was informed and entitled to business judgment 
protection.151 Similarly, the in the Target data breach derivative action, the court deferred to a 
Special Litigation Committee’s informed recommendation not to pursue litigation against 
directors and executives, and the shareholder derivative litigation was dismissed.152 The Home 
Depot litigation proceeded slightly differently. There, plaintiffs failed to make a demand on the 
corporation, claiming it would be futile because the directors cannot exercise independent 
business judgment when they face personal liability. The Northern District of Georgia rejected 
the plaintiffs’ argument, found that demand was not futile, and dismissed the case.153 The 

                                                                                                                                                             
https://www.law.com/dailyreportonline/2018/07/23/equifax-asks-court-to-toss-data-breach-lawsuits-
arguing-theyre-based-on-a-far-fetched-theory/.  

147 Fernando M. Pinguelo, Angelo A. Stio III, and Hasan Ibrahim, Even As Data Breaches Continue 
to Increase, Obstacles Remain for Litigants Seeking to Pursue Securities Fraud and Derivative Suits, 
311-APR N.J. LAW. 40, 41 (2018) [hereinafter Pinguelo]. 

148 Palkon ex rel. Wyndham Worldwide Corp. v. Holmes, No. 2:14-cv-01234 SRC, 2014 WL 
5341880 (D.N.J. Oct. 20, 2014). 

149 Davis v. Steinhafel, Lead Case No. 14-cv-203 (PAM/JJK), Order of Dismissal (D. Minn. July 7, 
2016). 

150 In re The Home Depot, Inc. S'holder Derivative Litig., 223 F. Supp. 3d 1317 (N.D. Ga. 2016). 
151 See Rainer & Treadwell, supra note 1, at p. 22. 
152 Id. at pp. 22-23. In Minnesota, courts defer to appropriate SLC reports, and, here, the shareholder 

plaintiffs did not even oppose the motion. See Minn. Law (§ 302A.241, Subd. 1); In re UnitedHealth 
Group Inc. Shareholder Derivative Litig., 754 N.W.2d 544, 556 (Minn. 2008). 

153 The Home Depot, 223 F. Supp. 3d at 1332. 
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plaintiffs appealed the district court’s ruling, but the case settled before a higher court could 
render a decision.154 

While plaintiffs pursuing derivative litigation related to data breaches have been unable 
to achieve a breakthrough victory, securities fraud class action claims may be emerging as a 
slightly more fruitful route. Earlier this year, Yahoo! settled a data breach-related securities class 
action suit for $80 million, significantly higher than the $1.125 million settlement in the Home 
Depot derivative action.155 While the announcement of the Yahoo! settlement did not 
immediately result in an uptick in similar claims, within the past month, two new data breach-
related securities class actions were filed, one against the educational services company Chegg, 
Inc. and one against the China-based hotel company Huazhu Group.156  

Whether plaintiffs’ lawyers shift to bringing data breach claims through securities class 
actions entirely, or whether they continue to pursue derivative actions seeking to hold directors 
and officers liable, remains to be seen. Regardless, these recent cases highlight what an emerging 
and devastating area cyberattacks are for officers and directors who are expected to be apprised 
of the company’s cybersecurity measures or risk liability. In general, these cases show that to 
prevent liability, companies and their directors and officers should take some basic, protective 
measures: 

(1) Confer with knowledgeable counsel and consultants to implement cybersecurity 
measures and compliance procedures; 

(2) Stay apprised of applicable government regulations and current events in 
cybersecurity; 

(3) Ensure company has preventative measures for the protection of sensitive data 

(4) Establish a data breach response plan that includes communications to all 
interested parties—shareholders, customers, employees; 

(5) Secure cybersecurity insurance for the company, directors, and officers and for all 
aspects of a certain onslaught of litigation; 

(6) Ensure board regularly monitors and updates cybersecurity policies because it is 
intrinsically a rapidly changing environment; 

(7) Regularly monitor company’s vendors’ cybersecurity policies, including law 
firms and any company that has access to company data; 

                                                 
154 Benjamin Dynkin & Barry Dynkin, Derivative Liability in the Wake of A Cyber Attack, 28 ALB. 

L.J. SCI. & TECH. 23, 41 (2018).  
155 Kevin LaCroix, Yahoo Settles Data Breach-Related Securities Suit for $80 million, THE D&O 

DIARY, (Mar. 5, 2018), https://www.dandodiary.com/2018/03/articles/securities-litigation/yahoo-settles-
data-breach-related-securities-suit-80-million/; Pinguelo, supra note 147, at 44. 

156 See Kevin LaCroix, Chinese Hotel Company Hit With Data Breach-Related Securities Suit, THE 

D&O DIARY, (Oct. 9, 2018), https://www.dandodiary.com/2018/10/articles/securities-litigation/chinese-
hotel-company-hit-data-breach-related-securities-suit/.  
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(8) Document all efforts to understand cybersecurity measures, to shore up weak
areas as soon as they are identified, and to prevent potential data breaches; and

(9) Hire a chief information officer or chief information security officer to lead these
efforts and keep the rest of management, the board, and shareholders informed.157

C. D&O Liability in the #MeToo Era

The #MeToo movement has unearthed numerous instances of sexual misconduct in the 
business world, and it shows no signs of slowing down. In the wake of these revelations, in 
addition to the actual wrongdoers, corporate boards and management have begun to be held 
accountable through litigation, including derivative lawsuits and securities class action litigation. 
These derivative suits allege that the directors and officers permitted this deplorable behavior or 
turned a blind eye to it, which ultimately harmed the corporation, through large settlements to 
victims or otherwise.158 Shareholders have brought derivative lawsuits responding to sexual 
misconduct revelations against 21st Century Fox, Wynn Resorts, and National Beverage Corp., 
to name a few.159 The action against 21st Century Fox, alleging the company tolerated a 
longstanding culture of harassment and repeatedly incurred liability to victims, settled for $90 
million, one of the largest derivative lawsuit settlements ever.160 These lawsuits, and the #MeToo 
movement in general, raise questions about the appropriate level of action corporate boards 
should take to ensure a harassment free work environment. As the potential for liability 
increases, corporate boards must maintain robust procedures for responding to accusations of 
harassment or misconduct at all levels of an organization.161 

157 See Rainer & Treadwell, supra note 1, at p. 23-24. 
158 Kevin LaCroix, What to Watch Now in the World of D&O, THE D&O DIARY, (Sept. 4, 2018), 

https://www.dandodiary.com/2018/09/articles/director-and-officer-liability/watch-now-world-2/.  
159 Id. 
160 Id. 
161 See Robert L. Kimball and Sarah E. Fortt, Developments in Governance and Disclosure: #MeToo 

During Meeting Season, VINSON & ELKINS INSIGHTS, (Sept. 25, 2018), 
https://www.velaw.com/Insights/Developments-in-Governance-and-Disclosure-Summer-2018-MeToo-
During-Meeting-Season/.  
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Name Position Term Expires

Carol V. Clark Member 2019

Harold T. Daniel, Jr. Member 2019

Laverne Lewis Gaskins Member 2021

Allegra J. Lawrence  Member 2019

C. James McCallar, Jr. Member 2021

Jennifer Campbell Mock Member 2020

Brian DeVoe Rogers Member 2019

Kenneth L. Shigley  Member 2020

A. James Elliott Emory University 2019

Buddy M. Mears  John Marshall 2019

Dean Daisy Hurst Floyd Mercer University 2019

Cassady Vaughn Brewer  Georgia State University 2019

Carol Ellis Morgan  University of Georgia 2019

Hon. Harold David Melton Liaison 2019
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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