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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Tangela S. King 
Director, ICLE

Rebecca A. Hall 
Associate Director, ICLE





Presiding:
M. Todd Westfall, Program Chair; Westfall, LLC, Marietta, GA

 7:30  REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A jacket or sweater is recommended.)

 8:00  INTRODUCTION AND PROGRAM OVERVIEW
  M. Todd Westfall, Program Chair; Westfall, LLC, Marietta, GA

 8:05  REAL PROPERTY LAW SECTION UPDATE
  REAL PROPERTY LAW SECTION, STATE BAR OF GEORGIA
  Chad Henderson, Chair, Real Property Law Section, State Bar of Georgia;
  Henderson Legal LLC, Atlanta, GA

 8:10  NON-JUDICIAL FORECLOSURE – A COMPLETE PRIMER
  (Including Litigation Aspects)
  Nicholas A. Rolader, McCalla Raymer Leibert Pierce, LLC, Roswell, GA

 8:55  JUDICIAL AND LEGISLATIVE UPDATE
  Ryan E. Harbin, Bloom Parham, LLP, Atlanta, GA

 9:20  BREAK

 9:30  FUTURECASTING: ECONOMIC DOWNTURNS AND TRENDS
  IN THE REAL ESTATE MARKETPLACE
  Roger Tutterow, Ph.D., Director, Econometric Center At Kennesaw
  State University, Kennesaw, GA

 10:00  TECHNOLOGY AND FORECLOSURES: ARTIFICIAL INTELLIGENCE, PREDICTIVE 
ANALYTICS AND RELATED CONCEPTS ON THE HORIZON?

  E. Ray Stanford, Jr., Stanford I O Law Group LLC, Atlanta, GA
  Leslie J. Hutchinson, M.D., MPH, FACOEM, Consultant for JURISi Group;
  CEO, HLM Medical Consultants, Auburn, GA

 10:30  FINTECH AND THE CHANGING CLIENT BASE AND NEW ORDER IN
  THE FINANCIAL SERVICE INDUSTRY
  (WHO WILL BE THE FUTURE FORECLOSURE CLIENTS?)
  Morgan I. Clemons, Aldridge/Pite LLP, Atlanta, GA

 11:00  BANKRUPTCY OVERVIEW AND UPDATE (LITIGATION)
  William A. Rountree, Rountree & Leitman LLC, Atlanta, GA

 11:30  LUNCH
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 11:50  THE FORECLOSURE EQUIVALENT IN THE LEASE WORLD - VERSION 2.01 
(STRATEGIES TO FORCE A TENANT OUT— EVICTION, RECAPTURE,

  SNDA’S AND THE LIKE)
  Jonathan L. Neville, Arnall Golden Gregory LLP, Atlanta, GA
  C. Knox Withers, Arnall Golden Gregory LLP, Atlanta, GA
  Joseph H. Brock, Arnall Golden Gregory LLP, Atlanta, GA
  Robert J. Tramantano, Director, Keen-Summit Capital Partners LLC, Raleigh-Durham, NC

 12:20  DELINQUENT TAX ISSUES IN TODAY’S FORECLOSURE ENVIRONMENT 
(INCLUDING LITIGATION ASPECTS)

  Charles W. Brown, Beloin Brown & Blum LLC, Atlanta, GA

 12:50  TITLE INSURANCE AND RELATED ISSUES IN THE FORECLOSURE ENVIRONMENT
  J. Michael Dugan, DRL Law LLC, Atlanta, GA

 1:20  FRAUDULENT CONVEYANCES/WHAT HAVE WE LEARNED? (LITIGATION)
  Charles H. Van Horn, Berman Fink Van Horn PC, Atlanta, GA

 1:50  BREAK

 2:00  PROFESSIONALISM CONSIDERATIONS: A DISCUSSION FOCUSING ON EMAIL, 
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CITATIONS 
 

 
Citations to the following authorities shall be as indicated: 

1) Official Code of Georgia Annotated (Michie) shall be cited:  O.C.G.A. §_________. 

2) Georgia Code Annotated (Harrison) shall be cited:  Ga. Code Ann.  §__________. 

3) Pindar on Georgia Real Estate Law and Procedure (7th ed. 2013) shall be cited:  

Pindar §____________. 
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I.  TYPES OF REAL ESTATE SECURITY INSTRUMENTS RECOGNIZED 

 BY GEORGIA STATUTES 

Georgia statutes recognize three types of instruments by which real estate may 

secure the payment of debt or performance of some other obligation:  1) mortgage - 

O.C.G.A. §44-14-30 (Ga Code Ann. §67-101); 2) deed to secure debt - O.C.G.A. §44-14-

60 (Ga. Code Ann. §67-1301); and 3) deed of trust - O.C.G.A. §44-14-120 (Ga. Code 

Ann. §67-1201). 

While the deed of trust is an available security instrument, it has never been 

widely used in this state and will not be discussed further in these materials.  

A mortgage is defined as a conveyance of a lien to secure an obligation which 

terminates upon payment of a specified debt.  The three traditional elements are 1) a 

debt, 2) a conveyance, and 3) a defeasance clause.  Pindar §20-2.  A mortgage in this 

state is only security for a debt, and passes no title.  O.C.G.A. §44-14-30 (Ga. Code Ann. 

§67-101). 

A security deed is very similar to a mortgage in that it involves a conveyance of 

land to secure a debt.  The key difference is the defeasance clause.  If the instrument 

provides for cancellation or reconveyance upon payment of the debt, it is a security 

deed; if it provides that the conveyance to the grantee shall become null and void upon 

payment, it is a mortgage. 

For many reasons lenders prefer to use the security deed rather than the 

mortgage.  Mortgaged property is subject to levy by judgment holders and lienors, and 
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the lien may be overridden by homestead and year's support.  This is not true of 

property subject to a security deed because a security deed conveys legal title to the 

grantee. 

While the security deed is always preferred and used in almost all residential and 

commercial real estate loan transactions in Georgia, occasionally a mortgage will be 

used by someone unfamiliar with Georgia law and practice.  Fortunately, except for 

questions of priorities and limitation of actions, the laws governing security deeds and 

mortgages are very similar.  If the mortgage contains an adequate power of sale, it can 

be foreclosed through nonjudicial exercise of the power of sale in the same manner as 

the security deed. 

Because the security deed is so prevalent in Georgia, the balance of these 

materials will focus solely upon security deeds.  Further, through the remainder of these 

materials the terms mortgagor and mortgagee shall mean, respectively, the grantor and 

grantee in a security deed and mortgaged property shall mean real property 

encumbered by a security deed. 

 II.  THE DECISION TO FORECLOSE 

A. Factors Affecting Decision. 

The decision to foreclose by a mortgagee in the event of a default should not be 

an automatic one.  It should be made only after careful consideration of many factors 

including: 

1. the reason for the default; 
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2. the nature of the default; 

3. the likelihood of the mortgagor curing the default; 

4. concessions that the mortgagee might extract from the mortgagor  in  

  return for forbearance (e.g. an increase in the interest rate to a   

 market rate); 

5. the possible consequences of initiating foreclosure and the    

     desirability of those consequences (e.g. the filing of a bankruptcy         

  proceeding under Chapters 7, 11, or 13 of the Bankruptcy Code; 

6. the actual objective or objectives of the mortgagee; 

7. alternative ways of accomplishing those objectives; 

8. the cost of foreclosure including attorneys fees and lost interest   

   during the term of the foreclosure; 

9. the likelihood of payment in full from the proceeds of a foreclosure    

 sale; and, 

10. the likelihood of recovery of any deficiency judgment against the    

  obligors. 

B. Basic Objective. 

The basic objective of most foreclosures is to obtain payment of the debt for 

which the real property is security at the least expense in the shortest possible time. 
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III.  NONJUDICIAL FORECLOSURES 

 START TO FINISH 

The quickest, least expensive and most widely used foreclosure method is 

nonjudicial exercise of the private power of sale contained in the security deed (“power 

of sale foreclosure”).  See O.C.G.A. §44-14-162 (Ga. Code Ann. §67-1506).  Almost all 

Georgia security deeds contain a private power of sale allowing for a non-judicial 

foreclosure.   

As stated in Kennedy v. Gwinnett Commercial Bank, 155 Ga.App. 327, 328, 270 

S.E.2d 867 (1980), “The power of sale in a mortgage simply gives to the [mortgagee] a 

remedy for the collection of his debt in a summary way.  The presence of such power in 

the mortgage simply evidences an agreement between the parties that the [mortgagee] 

shall be relieved from the necessity of resorting to a foreclosure at law or in equity.  That 

portion of the mortgage containing the power, like all other contracts, is to be construed 

so as to effectuate the intention of the parties as indicated in the clause in the mortgage 

conferring the power.  The power is conferred for the purpose of enabling the mortgagee 

to collect his debt.” (quoting Garrett v. Crawford, 128 Ga. 519, 521, 57 S.E. 792, 793 

(1907)).   

A. Preliminary Matters 

If the lender concludes that nonjudicial foreclosure is the proper alternative, the 

attorney and lender must cooperate to lay the groundwork and foundation for the actual 

sale.  If properly handled, the process will be smooth and efficient in most cases.   The 
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most important actions to be taken and decisions to be made are:   

1. Review the documents

Examine the note, the security deed, as well as any security instruments 

relating to personalty on the mortgaged premises, the prior title policy, loan history, and 

other relevant information that may be available.   

Check for defects in the security deed.  Determine whether it meets the 

legal requirements of deeds generally, including naming the grantor and grantee, 

sufficient words of conveyance, a valid description of the property conveyed, proper 

execution and attestation, and an effective delivery.  Pindar §21-15. 

Ensure that title under the security deed has not reverted to the grantor. 

O.C.G.A. §44-14-80 sets forth the time at which title shall revert, largely based on the 

date of execution of the security deed and the stated maturity date. If title appears to 

have lapsed under a seven year reverter, consider Stearns Bank, N.A. v. Mullins, 333 

Ga.App. 369, 776 S.E.2d 485 (Ga. App., 2015) and Mike’s Furniture Barn, Inc. et al. v. 

Smith,  803 S.E.2d 800 (Ga. App., 2017) to determine whether the deed contains a 

future advances clause that would entitle it to a twenty year reversion period as 

prescribed by O.C.G.A. §44-14-80. 

Check the power of sale provision.  Some security deeds presently in use do 

not have a power of sale.  If the security deed lacks a power of sale, nonjudicial foreclosure 

is unavailable. 

Determine whether the lender can bid at the sale.  Unless the security deed so 

provides, a mortgagee cannot bid at its foreclosure sale.  Palmer v. Young, 96 Ga. 246, 22 
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S.E. 928 (1895).  If the mortgagee bids on the property without authorization in the security 

deed, the sale is voidable at the instance of the mortgagor.  Current VA, FHA and 

FNMA/FHLMC uniform instruments contain a provision allowing the lender to bid at its 

own sale.  Other forms, particularly those originally intended for use in a different state, 

should be scrutinized carefully for such a provision. 

2. Identify the Default. 

 The specific default should be identified under the terms of the security deed 

or the secured note.  If the loan is not in default, any attempt to foreclose is invalid and may 

subject the mortgagee to suit for damages for the resulting injury to the grantor.  Sale City 

Peanut & Milling Co. v. Planters & Citizens Bank, 107 Ga.App. 463, 130 S.E. 2d 518 (1963).  

The provisions of the note and security deed regarding default are strictly construed and 

enforced as written.  Verner v. McLarty, 213 Ga. 472, 99 S.E. 2d 890 (1957) 

 While the default most commonly giving rise to foreclosure is failure to pay in 

accordance with the terms of the secured note, the debtor's failure to perform any 

obligation required by the terms of the security deed may constitute a default.  The courts 

have upheld the right to accelerate the debt and foreclose for the following breaches: 

a. Failure to Pay Taxes or Insurance Premiums.  Failure to pay 

real estate taxes constitutes a default if the security deed so provides.  First National Bank 

of Atlanta v. Blum, 141 Ga.App. 485, 233 S.E. 2d 835 (1977).  A dispute between the 

borrower and taxing authority is immaterial.  Stanton v. Mortgage Guarantee Co., 179 Ga. 

867, 177 S.E. 556 (1934). 

If the security deed requires the grantor to keep the property insured, the 
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failure to pay the premiums will also authorize foreclosure.  Morrison v. Castleberry, 226 

Ga. 720, 177 S.E. 2d 232 (1970). 

Once the security deed has been accelerated for nonpayment of taxes or 

insurance and the mortgagee pays same, the mortgagor's offer of reimbursement will not 

prevent foreclosure.  Joines v. Shady Acres Trailer Court, 132 Ga.App. 854, 209 S.E. 2d 268 

(1974). 

b. Demolition or Alteration of Improvements.  Material alteration 

of improvements without the mortgagee's consent may be a default, even where the 

alteration increases the value of the land.  Tybrisa Co. v. Tybeeland, 220 Ga. 442, 139 S.E. 

2d 302 (1964).  However, in Holderness v. Lands West, Inc., 232 Ga. 452, 207 S.E. 2d 464 

(1974) the Court held that removal of dilapidated buildings did not constitute destruction of 

“permanent structures” and “improvements” so as to authorize a finding of default. 

c. Violation of Due-on-Sale Clause.  A due-on-sale clause is a 

provision which authorizes a lender, at its option, to declare a secured debt due if the 

mortgagor sells or transfers all or any part of the mortgagor's interest therein without the 

lender's prior written consent.  Prior to 1982, there was much uncertainty and confusion 

among the various states regarding the enforceability of such a clause.  As a general rule, 

due-on-sale clauses are now permissible as a matter of contract law.  According to 12 U.S.C. 

§1701j-3(b)(2), all rights and remedies of the lender and borrower shall be fixed and 

governed by the contract.  However, certain specified transfers or dispositions are exempt.  

These include:  (1) taking out a subordinate lien, (2) creating a purchase money security 

interest for household appliances, (3) transfer by devise, descent or operation of law on the 
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death of a joint tenant or tenant by the entirety, (4) granting a leasehold interest of three 

years or less not containing an option to purchase, (5) transfer to a relative resulting from 

the death of borrower, (6) transfer where the spouse or children of the borrower become an 

owner of the property, (7) transfer incident to a marital dissolution, legal separation or an 

incidental property settlement by which the spouse becomes an owner of the property, (8) 

transfer into an intervivos trust in which the borrower is and remains a beneficiary and 

which does not relate to a transfer of rights of occupancy in the property, or (9) any other 

disposition described in regulations prescribed by the Federal Home Loan Bank Board. 12 

U.S.C. §1701j-3(d). 

3. Consider Mutual Departure From Strict Compliance. 

 If the parties have mutually departed from strict compliance with the terms of 

the note or security deed (e.g., regular acceptance of late payments for a number of 

months), the lender cannot declare a default for that particular deviation without first 

giving the borrower notice that strict adherence to the terms of the contract is now 

required.  O.C.G.A. §13-4-4 (Ga. Code Ann. §20-116). 

The notice must be reasonable and the debtor must be given a reasonable 

opportunity to cure previously tolerated deviations from strict compliance.  Verner v. 

McLarty, 213 Ga. 472, 99 S.E.2d 890 (1957). 

If late payments or other deviations have been tolerated, a notice of strict 

compliance should be provided to the mortgagor before the loan goes to the attorney for 

foreclosure. 

4. Provide Notices to Insuring Government Agencies. 
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 Before foreclosure is commenced, make sure all notices required by the 

insuring government agency have been given and that the requisite time periods have 

passed.  Decisions have held that the failure of a lender to follow V.A. and F.H.A. 

regulations regarding foreclosure procedure does not result in a private right of action to 

the borrower and is not a defense to a foreclosure.  Cort v. Ash, 422 U.S. 66, 95 S.Ct. 2080, 

45 L.Ed.2d 26 (1975); Brown v. Lynn, 385 F.Supp. 986 (N.D. Ill. 1974); Hernandez v. 

Prudential Mortgage Corp., 553 F.2d 241 (1st Cir. Puerto Rico 1977).  However, this can still 

result in loss of the insurance, penalties from the relevant agencies, and further complicate 

the foreclosure action. 

5. Determine Whether Intangible Taxes Were Paid. 

 The foreclosing attorney should check the security deed to see that intangible 

taxes have  been paid if the security deed secures a  “long-term note” as defined in O.C.G.A. 

§48-6-60 et seq. (Ga. Code Ann. §91A-3201).  According to the statute, intangible taxes, if 

owed, must be paid at time of recording, which must be within 90 days of date of the 

execution of the security deed.  A long term note is one in which any part of the principal 

debt falls due more than three years from the date of the note.  The tax is $1.50 for each 

$500.00 or fraction thereof on the face of the note.  O.C.G.A. §48-6-61 (Ga. Code Ann. 

§91A-3202).  A certification from the tax commissioner that intangible taxes have been paid 

should appear on the first page of the security deed.  O.C.G.A. §48-6-62. 

 The consequences of failure to pay intangible taxes are severe:  bar to 

collection of the debt by suit, foreclosure, sale under power, or otherwise.  However, the bar 

will be removed upon payment of the tax plus interest at 1% per month and a penalty of 
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50% of the amount of the tax.  O.C.G.A. §48-6-77(a).  The commissioner may waive the 

penalty if he determines that failure to pay the tax was through ignorance or inadvertence 

and was not in bad faith.  O.C.G.A. §48-6-77(c). 

6. Determine if Secured Debt is a High Cost Loan 

 High cost home loans are governed by the Georgia Fair Lending Act. O.C.G.A. 

§ 7-6A-5. The Act contains additional requirements regarding acceleration and foreclosure 

of a high cost home loan. Specifically, the Act requires that notice of the foreclosure sale 

must be sent to the borrower at least 14 days prior to the publication of the foreclosure 

advertisement. O.C.G.A. § 7-6A-5(11). The Act requires that the borrower be allowed to 

reinstate the loan up to the time of the foreclosure sale. O.C.G.A. § 7-6A-5(12-13). Finally, 

the Act requires that a notice of the right to cure the default be sent to the borrower prior to 

initiating foreclosure proceedings, and that said notice must give the borrower 30 days to 

cure the default before any other action is taken. The Act also lists several requirements as 

to what information must be included in the right to cure notice. O.C.G.A. § 7-6A-5(13). 

7. Take Necessary Action to Accelerate Debt. 

 Very few security deeds or notes provide for automatic acceleration, although 

such a provision is legal.  Where, as in most instances, the security deed provides for 

acceleration at the lender's option, some affirmative action must be taken in order to 

accelerate.  Gilbert v. Cherry, 136 Ga.App. 417, 221 S.E.2d 472 (1975).  Unless the 

acceleration clause specifically waives notice to the borrower, the borrower must be notified 

of the election to accelerate.  Fulton National Bank v. Horn, 239 Ga. 648, 238 S.E.2d 358 

(1977).  Examples of such an affirmative act are sending a demand letter, filing suit, or 
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publishing an advertisement of sale under power to collect the accelerated debt. 

 
8. Determine Whether the Mortgagor Can Cure the Default and 

Prevent Foreclosure. 
 

 Unless the security deed specifically permits curing the default after a valid 

acceleration, the mortgagor's tender of past due payments will not serve to de-accelerate 

the loan and stop foreclosure.  Marsh v. Federick W. Berens, Inc., 237 Ga. 135, 227 S.E.2d 

36 (1976).  The mortgagee may even accept payments after acceleration without waiving the 

default.  Crawford v. First National Bank of Rome, 137 Ga.App. 294, 223 S.E.2d 448 (1976). 

 However, most lenders refuse to accept any payments after acceleration, other than 

reinstatement in full, because to do so might raise questions of novation, modification or 

waiver.   

 After a valid acceleration the lender may proceed with foreclosure unless 1) it 

is enjoined through court action, or 2) the debt is paid in full.  McCrae v. Federal Land 

Bank of Columbia, 36 Ga.App. 51, 135 S.E. 112 (1926).  The tender of the debt (a payoff) 

must be full and unconditional. 

 While there is no statutory or common-law right to cure a default after 

acceleration of the debt, such a right may exist under the terms of the security deed.  The 

attorney should be aware of such a provision before the foreclosure is begun. 

        It should be noted that under certain security deed forms the debt cannot 

be accelerated until the borrower is provided notice of his opportunity to cure 

the default.  Under the FNMA/FHLMC Uniform Instrument now in use, before 
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accelerating the lender must send a notice to the borrower by first class mail specifying, 

among other things, the nature of the breach and that the debtor has 30 days from the date 

the notice is mailed to cure the breach and avoid acceleration and foreclosure.  If the 

borrower fails to cure the breach within the 30 day period and the loan goes into 

foreclosure, the FNMA/FHLMC security deed still gives the debtor the opportunity to 

reinstate up to five days before the foreclosure sale by paying the arrearage, expenses and 

attorney's fees, and curing all other defaults. 

 Also evaluate whether the security deed holder is bound by the rules of the 

Consumer Financial Protection Bureau (CFPB) or Servicing Rules of the Georgia 

Department of Banking and Finance. If the mortgage servicer is subject to the purview of 

the CFPB, the servicer is not allowed to make a first notice for foreclosure until the 

borrower is more than 120 days delinquent. 

9. Determine Military Status of Mortgagor. 

 If the current mortgagor is in the military service the lender may have to delay 

foreclosure in order to comply with The Servicemembers Civil Relief Act of 2003 (50 App. 

U.S.C.A. §511 et seq.).  If the mortgagor is an active duty servicemember who owned the 

property and executed and delivered the security deed before entering the military service 

the mortgagor is entitled to protection from foreclosure under the Act.  The Department of 

Defense created a secure website for the purpose of facilitating S.C.R.A. searches: 

https://www.dmdc.osd.mil/appj/scra/scraHome.do.  This website shows whether an individual is 

currently on active duty in the armed forces.   

 Servicemembers to which the Act applies are generally protected from 

foreclosure for twelve (12) months following the conclusion of their period of military 

service.   The most recent update to the Act was August 6, 2012, when President Obama 
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signed the “Honoring America’s Veterans and Caring for Camp Lejeune Families Act of 

2012” into law.  This law extended the period of protection against mortgage foreclosure 

from 9 months to 12 months after military service and was effective 180 days after its 

enactment date.  The enhanced protection afforded by this Act is extended through 

December 31, 2017.   

If the Act applies and the servicemember is protected, the security deed cannot 

be foreclosed without first obtaining either a written waiver from the mortgagor (50 

App. U.S.C.A. §517) or a court order (50 App. U.S.C.A. §533(c)). Sanctions for 

knowingly foreclosing in violation of the Act are imprisonment not to exceed one year, a 

fine of $1,000, or both.  (50 App.  U.S.C.A. §533(d)).  

10. Consider Deficiency Actions. 

 In order to file a deficiency action after a power of sale foreclosure, the lender 

must, within 30 days of the sale, report the sale to the court and file with the appropriate 

Superior Court an application for an order confirming the sale.  O.C.G.A. §44-14-161 et seq. 

(Ga. Code. Ann. §67-1503 et seq.).  To successfully complete a confirmation proceeding, the 

mortgagee must prove that the property sold for its true market value.  In order to carry 

this burden of proof the lender should have the property appraised shortly before the sale 

by at least one MAI certified real estate appraiser and be prepared to bid in the property at 

an amount equal to the appraised value.  The foreclosure bid will satisfy the indebtedness to 

that extent; therefore, it is imperative that the lender bid the appraised value of the 

property in a deficiency situation.  Applications for Confirmation and deficiency judgments 

are discussed in further detail in a separate article within this manual.   

 Unless the debtor appears financially sound, it is probably not worthwhile to 

expend the time and money involved in obtaining an appraisal, pursuing confirmation, and 
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filing a deficiency action.  However, some lenders may be under instructions from 

governmental agencies or mortgage insurers to preserve the deficiency rights in all cases. 

B. Title Examination. 

Title to the property should be examined early in the foreclosure proceeding.  A full 

title examination would, of course, be the most beneficial in that it would reveal any defects 

in the mortgagor's title existing when the security deed was executed.  However, when the 

attorney is provided with a mortgage title insurance policy (obtained when the security 

deed was executed) it is customary to conduct a limited title examination coming forward 

from the date of the security deed.  The title insurance policy should be provided to the 

attorney at the outset. 

The limited title examination should include a search of the following public records: 

 1) deed records, 2) federal tax lien docket, 3) lis pendens docket, 4) city and county ad 

valorem taxes and 5) bankruptcy records.  In particular, the federal tax lien docket should 

be examined between 25 and 30 days before the foreclosure sale.  It is also advisable to 

check the bankruptcy records shortly before the sale. 

1. Deed Records. 

 The deed records kept by the Clerk of the Superior Court in the county in 

which the land lies should be examined to determine the names of all persons who have 

held title to the property since execution of the security deed.  The chain of title is needed in 

order to examine the federal tax lien and lis pendens dockets.  This search will also reveal 

the name(s) of the current owner(s) which is necessary for the bankruptcy record search. 

  Examination of the deed records also reveals whether the security deed and 

the complete chain of assignments into the foreclosing lender have been recorded prior to 
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the foreclosure sale.  To provide constructive notice to third parties a security deed must be 

filed for record in the office of the clerk of the Superior Court of the county in which the 

land lies. 

2. Federal Tax Lien Docket. 

 The names of the original mortgagor and all subsequent owners of the equity 

of redemption should be checked against the federal tax lien docket kept by the clerk of the 

Superior Court.  A tax lien against anyone in that chain of title recorded during his/her 

ownership encumbers the property and must be dealt with in a very specific way which is 

discussed below.  The existence of a federal tax lien is not a bar to foreclosure; however, 

unless proper procedures are followed, the security deed will lose its priority to the federal 

tax lien and the purchaser at the foreclosure sale will take title subject to that lien. 

 The security deed will maintain its priority over a subsequently filed federal 

tax lien if 1) the federal tax lien is filed thirty days or less before the foreclosure date, or 2) if 

filed more than thirty days before the sale a notice of the sale is given to the Internal 

Revenue Service (IRS) at least twenty five days before the sale date, or 3) the IRS consents 

to the sale where timely notice has not been given.  26 U.S.C.A. §7425(b). 

 To assure that the IRS is timely notified of all effective federal tax liens (i.e. 

those filed more than 30 days before the sale), the federal tax lien docket should be 

examined between twenty five and thirty days before the sale.  If a lien is found, written 

notice of the foreclosure sale must be given to the IRS (through personal service, registered 

or certified mail) at least twenty five days prior to the sale.  26 U.S.C.A. §7425(c)(1).  IRS 
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Publication Number 786 specifies what information must be contained in the notice of sale 

to the IRS and how to submit notice.  This publication also contains instructions as to how 

to apply for consent to proceed with sale free and clear of the tax lien where timely notice 

has not been provided to the IRS. 

 If these conditions are met (either proper and timely notice has been 

submitted to the IRS or the IRS has consented to the sale without timely notice) the title 

obtained through the foreclosure sale will be free of the federal tax lien.  However, the IRS 

has an automatic right of redemption for 120 days after the sale.  The IRS has the right to 

redeem the property by paying 1) the amount actually paid at the foreclosure sale 2) interest 

from date of sale at a rate specified by statute, and 3) an amount equal to the excess of a) 

expenses necessarily incurred in connection with the property, and b) income from such 

property plus (to the extent such property was used by the purchaser) a reasonable rental 

value of the property.   

 Without proper notification or consent of the IRS, the federal lien will remain 

a lien on the property superior to the purchaser's title obtained at the sale.  However, all is 

not yet lost.  Pursuant to 26 U.S.C.A. §6325(b) the purchaser may apply to the IRS for a 

Certificate of Discharge of Property From Federal Tax Lien.   

 

3. Lis Pendens. 

 The lis pendens docket kept by the clerk of the Superior Court should be 

checked to determine whether there is any pending litigation which might interfere with the 
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title acquired through foreclosure sale.   

 Only litigation which goes to the validity of the security deed or the right to 

foreclose should stop the foreclosure sale.  Any other litigation regarding the property 

concerns rights of parties which are subject to the security deed and thus subject to 

foreclosure.  If the lis pendens docket reveals that the property in foreclosure is in the 

custody of a receiver, the foreclosure should immediately cease.  Such property is in the 

custody of the court appointing the receiver, and its possession may not be interfered with 

unless the mortgagee intervenes in the proceeding and obtains permission to foreclose.  

Pindar §21-66. 

4. Ad Valorem Taxes. 

 The foreclosing attorney should determine whether any real estate taxes are 

owing on the property.  Because a foreclosure of a security deed will not eliminate a lien for 

ad valorem taxes the purchaser will take title subject to such taxes.  If the lender is forced to 

buy the property at the sale it should take immediate action to pay all past due taxes in 

order to avoid the possibility of a tax sale. 

5. Bankruptcy Records. 

 In most circumstances the filing of a bankruptcy petition automatically 

enjoins a foreclosure against property of the debtor and of the bankruptcy estate.  11 

U.S.C.A §362(a).  An exception exists when the debtor has two prior qualifying dismissals 

in the twelve (12) months preceding the most recent bankruptcy filing. 11 U.S.C.A. 

§362(c)(4)(A)(i).  In this instance, the debtor does not automatically enjoy the benefit of a 

Chapter 2 
20 of 40



 
 

 

stay.  

If notification is received that the current owner has filed a bankruptcy and the 

attorney determines a stay is indeed in place, all foreclosure activities should be dropped.  

Failure to stop the foreclosure in light of a bankruptcy stay could result in the lender's (and 

possibly its attorney) being held in contempt of court.  Furthermore, a foreclosure sale 

conducted in violation of the stay is void.  Before proceeding with foreclosure the lender 

must either obtain a court order lifting the stay or wait until the stay otherwise terminates 

under 11 U.S.C.A. §362.  Debtors or their attorneys generally notify the foreclosing lender of 

a bankruptcy filing, but not always.  Therefore, it is always advisable to check the 

Bankruptcy Court records to assure that the current owner has not filed.  Since bankruptcy 

filings are often for the purpose of stopping foreclosure and thus take place at the eleventh 

hour, the bankruptcy records should be checked shortly before the foreclosure sale date. 

6. Probate  Records Need Not Be Examined.

 A power of sale in the security deed is a power coupled with an interest and is 

therefore irrevocable so that the power may be exercised regardless of the death of the 

mortgagor.  Baggett v. Edwards 126 Ga. 463, 55 S.E. 250 (1906).  Furthermore, the 

exemption from suit provided the administrator of a deceased mortgagor's estate is 

inapplicable to delay a power of sale foreclosure.  Id.  Additionally, Georgia Law states that 

a sale conducted under the power of sale is to be executed in the same manner as though 

the borrower were still alive, if said borrower is deceased. O.C.G.A § 23-2-114. Therefore, it 

is unnecessary to review the county probate records. 
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C. Advertisement of Sale Under Power in County Newspaper. 

Nonjudicial foreclosures must be advertised and conducted at the time and place 

and in the usual manner of the sheriff's sales in the county in which the property is located. 

 O.C.G.A. §44-14-162.  O.C.G.A. §9-13-140, et seq. contains provisions relating to sheriffs' 

sales.  One of these requirements is the advertisement of the property.  The attorney is 

responsible for preparing and submitting to the appropriate newspaper a proper notice of 

sale.  The legal requirements and procedures regarding the notice are discussed below. 

1. Appropriate County Newspaper. 

 The advertisement must appear in the same newspaper in which the sheriff's 

advertisements are currently published.  O.C.G.A. §44-14-162 and § 9-13-140(a).  Because 

the official legal organ for any given county may change from time to time, the foreclosing 

attorney should verify which newspaper is currently publishing sheriff's advertisements 

before submitting the advertisement for publication.  Failure to do so may result in a delay 

of foreclosure.  Note that if the property is located in more than one county, it should be 

advertised in the legal organ of each county in which it is located.  Each separate 

advertisement should specify at which county courthouse the sale will be conducted.  

2. Contents of Advertisement. 

a. Statutory Requirement - Description of Property.  O.C.G.A. §9-

13-140 (made applicable to power of sale foreclosures by O.C.G.A. §44-14-162) requires 

that the advertisement include three items:  1) a full and complete description of the 

property  to be sold, 2) names of the plaintiff and defendant, and 3) name of person in 
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possession of the property.  The sale under power is nonjudicial, involving no plaintiff and 

defendant, so the second requirement does not apply.  The third requirement has also been 

held inapplicable to nonjudicial foreclosures.  Southern Mutual Investment Corp. v. 

Thornton, 131 Ga.App. 765, 206 S.E.2d 846 (1974).  Thus the only statutory requirement is 

a full and complete description of the property. 

To be ‘full and complete’ the legal description should be the same as in the 

security deed provided that description is accurate.  If the description in the security deed 

is defective, a new metes and bounds description may be used in the advertisement to 

correct typographical or other obvious errors in the security deed.   A description of or 

reference to improvements to the property is unnecessary.  Nat'l Community Bldrs., Inc. v. 

Citizens and Southern Nat'l Bank, 232 Ga. 594, 207 S.E.2d 510 (1974). 

  b. Additional Requirements from Georgia Case Law.  Georgia 

case law has added other requirements: 

   i. Name of Grantor - The advertisement must name the grantor 

because the grantor is the person for whom the attorney in fact purports to act.  Credit 

Investment Corp. v. Maddox, 182 Ga. 193, 184 S.E. 859 (1936). 

   ii. Current Mortgagee - The current holder of the security deed 

must be named because it is the attorney in fact exercising the power of sale.  Pindar §21-

76. 

   iii. Time and Place of Sale - The advertisement must specify the 

time and place of the proposed sale.  It is sufficient if it states that the sale will be held 
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during the legal hours of sale on the first Tuesday of the following month at the location 

designated for foreclosure and sheriff’s sales.  Oliver v. Wayne, 183 Ga. 316, 188 S.E. 535 

(1936). 

   iv.  Reference to Power of Sale - If the advertisement states  that 

the property will be sold “according to the terms” of the security deed, no further reference 

to the power of sale is needed.  Gormley v. Rowan, 177 Ga. 747, 171 S.E. 262 (1933). 

  c. Items Not Required in Advertisement - The courts have held that 

the advertisement need not specify certain items: 

   i.  Name of Present Owner or Occupant - Neither the party in 

possession nor the person holding title to the equity of redemption need be shown in the 

advertisement.  Jonesboro Inv. Trust Assn. v. Donnelly, 141 Ga.App. 780, 234 S.E. 2d 349 

(1977). 

   ii.  Amount of Debt - The amount of indebtedness need not be 

specified.  Pindar §21-76. 

         iii.  Event of Default - The particular event of default giving rise to 

the foreclosure need not be stated.  Redwine v. Frizzell, 184 Ga. 230, 190 S.E. 789 (1937).  

In fact, an erroneous statement of default will not invalidate the sale if a valid ground of 

default exists and the mortgagor has been duly notified of it.  First National Bank of Atlanta 

v. Ferrell, 239 Ga. 8, 235 S.E.2d 507 (1977). 

   iv.  Reference to Superior Lien - While it is the better practice to 

specify that the property is being sold subject to a superior lien (Scroggins v. Harper, 138 

Ga.App. 783, 227 S.E.2d 513 (1976)), failure to do so will not invalidate the sale unless such 

omission causes a chilling of the bidding and thus actual injury to the mortgagor.  Massey v. 

Nat'l Homeowners Sales Service Corp., 225 Ga. 93, 165 S.E.2d 854 (1969).  If the 
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advertisement fails to specify a superior security deed, the problem may be corrected by 

announcing the existence of the superior security deed at the sale.  Scroggins v. Harper, 

supra. 

   v.  Street Address - although most foreclosure attorneys make an 

attempt to include in the publication the street address of the property being foreclosed, a 

1998 amendment to O.C.G.A. §9-13-140 states that the failure to include a street address or 

the insertion of an erroneous street address will not invalidate an otherwise proper sale. If 

the advertisement does contain the street address, it must be bolded. O.C.G.A. §44-14-162. 

  d. Errors in Advertisement - So long as the advertisement includes all 

the legally required items specified above, minor errors (e.g. spelling, typographical, etc.) 

will not invalidate the foreclosure unless the error is so serious or misleading that it would 

tend to chill the bidding. Further, the Court of Appeals has held that substantial compliance 

with these requirements is sufficient in some cases. However, whether or not the lender 

substantially complied with the foreclosure requirements is a question of fact. Peters v. 

CertusBank National Association, A14A1274 (Ga. App., Sept. 8, 2014).   To minimize the 

possibility of error it is advisable to keep the foreclosure advertisement straightforward and 

simple.  

3. Frequency of Publication. 

 The foreclosure advertisement must be published once a week for four 

consecutive weeks preceding the sale date.  O.C.G.A. §9-13-141.  (Ga. Code Ann. §9-11022). 

 The fourth advertisement cannot appear during the same calendar week as the sale.  
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Conley v. Redwine, 109 Ga. 640, 35 S.E. 92 (1900). 

4. Instructions to Publisher. 

 The attorney's transmittal letter to the county newspaper should specify the 

weeks during which the advertisement is to be published as well as the date of sale.  This is 

necessary in almost all counties and especially those in which foreclosure advertisements 

are not frequently published.  Even when the transmittal letter is specific as to publication 

dates, the attorney cannot assume that the publication has taken place properly.  The 

attorney should request that copies of all advertisements (‘tear sheets’) be provided as soon 

as possible, and if tear sheets are not available, request a publisher's affidavit confirming 

the dates on which the publication took place. 

 The advertisement as published should be carefully proofread for errors 

before the sale.  As explained above, if the errors are sufficiently serious the sale must be 

canceled. 

D. Notice of Foreclosure Mailed to Debtor. 

1. Statutory Requirements 

In 1981, the Georgia General Assembly enacted O.C.G.A. §44-14-162.1 through 162.4 

(Ga. Code Ann. §67-1507 through 1510), which requires that lenders provide mortgagors 

notice that their residence is being advertised for foreclosure.  The statute defines “debtor” 

to mean the original mortgagor or the current owner if his identity has been made known to 

and acknowledged by the lender.  O.C.G.A. §44-14-162.1.  The notice, which consists of 

either a copy of the published advertisement or a copy of the notice of sale sent to the 
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publisher, must be sent to the debtor by registered or certified mail postmarked no later 

than thirty days before the sale.  The notice must be mailed to the property address or such 

other address as the debtor may designate by written notice to the lender.  O.C.G.A. §44-14-

162.2. 

Prior to July 1, 2012, the notice requirement of §44-14-162.2 applied only to the 

exercise of a power of sale of property all or part of which is to be used as a dwelling place 

by the debtor at the time the security deed is entered into.  However, with the passage of 

Senate Bill 333, all debtors must receive the statutory notice of foreclosure sale, regardless 

of whether the property was used as a dwelling at the time the security deed was entered 

into.  O.C.G.A. §44-14-162.3. 

The deed under power must contain recitals showing compliance with the required 

notice.  The effect of such recitals shall be to protect the title of any subsequent good faith 

purchaser other than the lender.  O.C.G.A. §44-14-162.4. 

A copy of the foreclosure advertisement (notice of sale) is generally sent to the 

debtor along with the statutory attorney's fee letter.   

2. You v. JPMorgan Chase Bank, N.A., 293 Ga. 67, 743 S.E.2d 428 

(2013). 

 On July 12, 2012 the Georgia Court of Appeals issued a decision which raised 

significant questions regarding Georgia’s statutory notice requirement: Reese v. 

Provident Funding Associates, 730 S.E.2d 551 (Ga Ct. App., 2012).  Georgia law requires 

that the notice of foreclosure sale be provided to the debtor by the secured creditor no 
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later than 30 days before the date of the proposed foreclosure.  O.C.G.A. §44-14-162.2.  

Georgia law further requires the notice should be in writing and that it include the 

“individual or entity who shall have full authority to negotiate, amend, and modify all 

terms of the mortgage with the debtor.”  O.C.G.A. §44-14-162.2.  However, the term 

“secured creditor” is not defined in the non-judicial foreclosure statutes. The Court in 

Reese left open many questions about the sufficiency of foreclosure notices in light of 

the fact that secured creditor was not defined within the Georgia foreclosure statutes.   

 Subsequently, on September 7, 2012, the U.S. District Court for the Northern 

District of Georgia, acting in the case of You v. JPMorgan Chase Bank, N.A., No. 1:12-

CV-202-JEC-AJB, 2012 WL 3904363 (N.D. Ga. September 7, 2012) certified the 

following questions to the Georgia Supreme Court: “(1) Can the holder of a security deed 

be considered to be a secured creditor, such that the deed holder can initiate foreclosure 

proceedings on residential property even if it does not also hold the note or otherwise 

have any beneficial interest in the debt obligation underlying the deed? (2) Does 

O.C.G.A. § 44-14-162.2 (a) require that the secured creditor be identified in the notice 

described by that statute? (3) If the answer to the preceding question is ‘yes,’ (a) will 

substantial compliance with this requirement suffice [….]” 

 On May 20, 2013, the Supreme Court issued an opinion answering these three 

questions. The Supreme Court answered the first question in the affirmative, the second 

question in the negative, and accordingly held that the third question was moot. In 

summary, the Supreme Court said that the “secured creditor” for purposes of § 44-14-
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162.2 is the holder of the security deed, and that said secured creditor is not required to 

also hold the promissory note evidencing the underlying debt. They also concluded that 

§ 44-14-162.2 “requires only that the notice identify ‘the individual or entity [with] full 

authority to negotiate, amend, and modify all terms of the mortgage with the debtor.’” 

You v. JPMorgan Chase Bank, N.A., 293 Ga. 67, 743 S.E.2d 428 (2013) 

 On the same day that the You opinion was issued, the court issued an order 

accepting the petition for certiorari in Reese, and summarily vacated the Court of 

Appeals decision in light of You.  

E. Notice of Attorney's Fees. 

Georgia law permits the foreclosing lender to collect attorney's fees from the 

foreclosure sale proceeds, but the attorney must take certain steps to perfect the right to 

claim such attorney's fees.  The first requirement is that either the note or security deed 

specifically provide for attorney's fees.  A typical attorney's fee provision found in Georgia 

notes calls for the collection of “reasonable” attorney's fees. 

O.C.G.A. §13-1-11 (Ga. Code Ann. §20-506) specifies that such a provision shall be 

construed to mean 15% of the first $500.00 of principal and interest and 10% of the 

amount of principal and interest owing in excess of $500.00. 

A specific percentage recited in the note and/or security deed is permitted to be 

collected, up to 15%.  O.C.G.A. §13-1-11(a)(1).  If the note or security deed includes such a 

provision, then attorney's fees will become a part of the secured debt only if the debtor is 

properly notified pursuant to O.C.G.A. §13-1-11 (Ga. Code Ann. §20-506) and the debt is 
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not paid within ten (10) days of receipt of that notice. 

The statutory notice, which is usually included in a letter notifying the debtor of 

acceleration of the debt, must state that the debtor has ten (10) days from receipt of the 

notice to pay principal and interest without incurring attorney's fees. 

The purpose of the notice is to allow the debtor to pay the principal and interest due 

within ten (10) days of receipt of the notice, and thus relieve himself of liability to pay 

attorney's fees.  Dixie Construction Co. of Georgia v. Griffin, 104 Ga.App. 457, 121 S.E.2d 

926 (1961).  The letter may be sent after the foreclosure advertisements have begun 

publication provided at least ten (10) days elapse between the receipt of the notice and the 

foreclosure sale date.  Cochran v. Bank of Hancock County, 118 Ga.App. 100, 162 S.E.2d 

765 (1968). 

Failure to provide the notice of attorney's fees pursuant to O.C.G.A. §13-1-11 has no 

bearing on the validity of the foreclosure sale; it only affects the lender's right to collect 

attorney's fees as part of the secured debt. 

 

F. Withdrawal of Foreclosure Prior to Sale. 

If at any time prior to the actual sale the lender fully withdraws the foreclosure 

proceeding, such withdrawal will rescind the acceleration of the maturity of the debt and 

reinstate the indebtedness on the terms and conditions existing prior to the acceleration.  

O.C.G.A. §44-14-85 (Ga. Code Ann. §67-1315).  Such withdrawal does not prejudice the 

lender's right to proceed again with foreclosure at a later time.  However, to do so, 
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appropriate action must be taken to accelerate the indebtedness. 

 

G. Inspection of Property. 

If the property in foreclosure is improved with a house or a building, the lender usually 

prefers to inspect the property shortly before the foreclosure sale.  The purpose of the 

inspection is to determine 1) whether the property is occupied, and 2) whether the property 

has been damaged by fire, vandalism, etc. Absent extreme circumstances, however, at no 

point should the property be entered by a representative of the lender prior to the 

foreclosure sale. Pre-foreclosure entry on to the property can result in civil and criminal 

liability for trespass.

If the property is occupied, the lender will usually send to the occupant a letter 

demanding possession after foreclosure.  If the former owner/mortgagor refuses to vacate, 

the purchaser can immediately proceed with a dispossessory action pursuant to O.C.G.A. 

§44-7-50 because the owner/mortgagor becomes a tenant-at-sufferance upon foreclosure.  

Anderson v. Watkins, 42 Ga.App. 319, 156 S.E. 43 (1930).  If a bona fide tenant resides in 

the property, the new owner by virtue of the foreclosure sale may be delayed 90 days or 

more before being allowed to proceed.  

It is necessary for the lender to determine whether improvements to the property 

have been severely damaged by fire, water, etc. prior to the sale.   If the lender, ignorant of a 

fire loss, bids in the property at the amount of the debt, the bid will satisfy the debt.  The 

result would be that the lender would not be able to pursue the deficiency which might have 
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been recovered from the debtor had the property been bid in at the market value as 

opposed to the full debt.  There is some question as to whether the lender would be able to 

claim the insurance proceeds in such a case where the lender bids the full amount of the 

debt.  However, Georgia Farm Bureau Mutual Insurance Company v. Brewer, 202 Ga.App. 

127, 413 S.E.2d 770 (1991) held that the post-fire acquisition of the property in foreclosure 

for the full amount of the debt did not extinguish the lender's insurable interest. 

H. Determining the Bid Amount. 

As noted above, a lender may bid at its own foreclosure sale under power only if the 

security deed so provides.  Smith v. Bukofzer, 180 Ga. 209, 178 S.E. 641 (1935).  Unless the 

lender will not be bidding at the sale, it should inform the attorney of the amount it is 

willing to bid prior to the sale. 

If the lender determines that the property is worth less than the secured debt and 

that it would be worthwhile to attempt to collect the deficiency, its bid should be at an 

amount equal to the value of the property as determined by a current appraisal.  Unless the 

property sells at its market value as of sale date, the sale will not be confirmed and the 

lender will be barred from filing a deficiency judgment action. 

Where confirmation is not sought, lenders usually bid the amount of the debt.  If 

there is competitive bidding, lenders often increase the bid to an amount sufficient to cover 

at least attorney's fees and costs, in addition to principal and interest.  As previously noted, 

attorney's fees cannot be recovered unless the debtor receives the statutory notice more 

than ten days before the sale. 
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Unless the lender intends to seek confirmation, it may bid in the property at a 

nominal amount.  Inadequacy of bid price alone is an insufficient basis to set aside a 

foreclosure sale.  Giordano v. Stubbs, 228 Ga. 75, 184 S.E.2d 165 (1971).  However, 

inadequacy of sale price may result in setting the sale aside if the debtor files bankruptcy. 

 

I. Assignment Recording. 

 Secured creditors are required to file for recording the actual assignment vesting the 

secured creditor with rights under security instrument prior to the actual date and time of 

the foreclosure sale.  O.C.G.A. § 44-14-162(b)   A best practice is for the assignment to be 

executed prior to institution of the foreclosure proceedings, if not recorded. Technically, 

however, the letter of the law only requires the assignment be filed prior to the sale itself.  

 It is important to ensure that a valid chain of assignments is complete into the 

foreclosing entity as necessary. A break in a chain of assignments may raise questions as to 

who is the proper holder of a security deed just as a break in a chain of deeds may raise 

question as to fee simple ownership of a property. However, it is important to note that 

whatever defects may present themselves in terms an executed, recorded assignment, a 

debtor does not have standing as a third party to raise a challenge directly. This has been 

long held by the Georgia Court of Appeals and was further affirmed recently by the Georgia 

Supreme Court in Ames v. JP Morgan Chase Bank, N.A., 783 S.E.2d 614 (Ga., 2016). 

Questions still remain regarding a borrower’s ability to indirectly challenge an assignment 

if purported invalidities in the assignment violate statutory protections and regarding a 
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third party’s ability to challenge an assignment if it fails to impart constructive notice. 

 

 

J. Foreclosure Sale. 

1. Place, Time and Manner of Auction. 

   A nonjudicial foreclosure sale is a public auction and, as such, it is governed 

by the provisions of O.C.G.A. §9-13-140 (Ga. Code Ann. §39-1201) which states that sales 

shall take place at the county courthouse on the first Tuesday of each month between the 

hours of ten o'clock a.m. and four o'clock p.m. Eastern Standard Time or Eastern Daylight 

Time, whichever is applicable on the date fixed for sale.  In rare cases where the first 

Tuesday of the month falls on July 4th or January 1st, then the sale takes place on the first 

Wednesday of the month instead. 

      2.     Conducting the Public Auction. 

           The foreclosure sale is usually conducted by the lender's attorney.  While 

not required, it is preferable to have someone witness the sale.  The sale consists of an 

announcement of the sale, a reading of the entire foreclosure advertisement, and the calling 

out for and accepting of bids.  If the security deed so provides, the attorney may make a bid 

on behalf of the lender at a predetermined amount (or within a predetermined range if 

there is competitive bidding).  After all bids have been received, the attorney closes the 

bidding and announces that the property has been sold to the highest bidder.  Unless the 

value of the property significantly exceeds the amount of the secured debt, the lender itself 
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will likely be the successful bidder.  It is advisable for the attorney to have some written 

memorandum of the sale signed by a witness, noting the exact time of the sale. 

 

3. Memorandum of Sale. 

       While a sheriff's sale is binding without a written memorandum of sale, 

O.C.G.A. §9-13-169 (Ga. Code Ann. §39-1306), the case of Seymour v. National Building 

and Loan Association, 116 Ga. 285, 42 S.E. 518 (1902) squarely holds that a foreclosure sale 

of real property under power of sale in a security deed is subject to the Statute of Frauds.  

Therefore, the purchaser at a power of sale foreclosure sale should demand a memorandum 

of sale sufficient to satisfy the Statute of Frauds.  See O.C.G.A. §13-5-30 (Ga. Code Ann. 

§20-401). 

4. Payment of Bid By Third Party Purchaser. 

             Nonjudicial foreclosure sales are usually advertised as cash sales, but 

O.C.G.A. §9-13-166 (Ga. Code Ann. §39-1317) permits the tender to be in the form of a 

cashier's or certified check which is drawn for the amount of the purchase price and which 

is issued by or certified by any financial institution insured by the FDIC or the FSLIC.  

5. Effect of Foreclosure Sale - Termination of Right of Redemption. 

            A properly conducted foreclosure will terminate the debtor's equity of 

redemption and the interests of all subordinate lienholders (excluding certain tax and 

municipal liens).  Federal Land Bank of Columbia v. Bank of Lenox, 192 Ga. 543, 16 S.E.2d 

9 (1941).   
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 The debtor's interest terminates when the highest bidder pays or tenders the 

amount of his bid to the person conducting the sale.  See Smith v. Oliver, 219 Ga. 720, 135 

S.E.2d 862 (1964); In re Pearson, 75 B.R. 254 (N.D. Ga. 1985).  Conversely, if the bidder at 

the foreclosure sale fails to tender the bid, he acquires no interest in the property.  Smith v. 

Oliver, supra. 

 As previously noted, where a federal tax lien is divested through a nonjudicial 

foreclosure, the IRS has 120 days from the sale within which to redeem the property.  Also, 

in certain cases, the United States may have the right to redeem for one year after the sale 

where the United States holds a non-tax lien subordinate to the security deed foreclosed.  

See 28 U.S.C.A. §2410(c). 

K. Rescission of the Foreclosure Sale 

 Georgia’s rescission statute took effect July 1, 2003.  O.C.G.A. §9-13-172.1.  The 

statute was created to address civil actions by third party purchasers which challenged the 

rescission of certain judicial and non-judicial sale.  Pindar §18-30.1.  The statute allows for 

rescission of eligible sales.  An eligible sale is defined as “judicial or nonjudicial sale that 

was conducted in the usual manner of a sheriff’s sale and that was rescinded by the seller 

within 30 days after the sale but before the deed or deed under power has been delivered to 

the purchaser.”  Pursuant to the code, the seller must return funds to the purchaser within 

five (5) days of the rescission of the eligible sale.  Furthermore, if an eligible sale is 

rescinded due to an automatic stay in a bankruptcy proceeding, damages to the purchaser 

are limited to the amount of bid funds tendered at the sale.  However, if the eligible sale is 
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rescinded because:  

1)   The statutory requirements of the sale were not fulfilled (i.e. the assignment into 

the secured creditor was not filed prior to sale); or 

2)   The default leading to the sale was cured prior to the sale (i.e. a loan was 

reinstated prior to the foreclosure sale); or 

3)   The plaintiff and defendant agreed prior to the sale to cancel the sale based upon 

an enforceable promise by the defendant to cure the default (i.e. a repayment 

plan was entered into between the parties) 

the damages to the purchaser are limited to the bid funds tendered at foreclosure sale plus 

eighteen percent (18%) interest annually, calculated daily.   

 It is advisable to review sales to third party purchasers prior to releasing the deeds to 

the purchaser and within the thirty days of the foreclosure sale.  This is especially 

important for any bankruptcies which may have been filed in the hours leading up to the 

sale which were not discovered prior to the foreclosure sale.   

L. Deed Under Power. 

The deed which conveys title to the purchaser at a nonjudicial foreclosure sale is 

referred to as a deed under power.  It is executed by the current holder of the security deed 

as attorney in fact for the mortgagor pursuant to the power of attorney contained in the 

security deed.   

The deed under power must contain recitals setting forth the giving of the notice in 

compliance with O.C.G.A. §44-14-162.2 or a statement of the facts which render the same 

inapplicable thereto.  O.C.G.A. §44-14-162.4 (Ga. Code Ann. §67-1510).  
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Under §15.3 of the Title Standards, State Bar of Georgia, when a federal tax lien 

encumbering the secured property has been recorded more than thirty days prior to sale, a 

copy of the notice to the IRS should be recorded with the foreclosure deed t0 ensure 

marketable title. 

The code requires that all deeds under power be recorded with the clerk within 90 

days of foreclosure and that the clerk of the Superior Court, when recording the deed under 

power, shall write in the margin of the page where the security deed is recorded the word 

‘foreclosed’ as well as the deed book and page number at which the deed under power is 

recorded.  O.C.G.A. §44-14-160 (Ga. Code Ann. §67-1315.1). Effective July 1, 2015, if the 

deed under power is not filed within an additional 30 day grace period after the lapse of the 

90 day period post-foreclosure, the holder of the security deed must pay a $500.00 to the 

clerk of court when filing the deed for recording. Effective July 1, 2018 in regard to Fulton 

County records, the Deed Under Power (as well as any other instrument of conveyance) 

must contain the tax parcel identification number in the top margin. Failure to include the 

tax ID or an inaccurate ID number will not, however, impact the validity of the deed. 

M. Foreclosed Property Registration. 

 Though the foreclosure process is most likely complete upon recording of the 

Deed Under Power, do verify whether the property is subject to registration by its 

county or municipality. Approximately 50 counties and cities in Georgia require such 

registration for foreclosed or vacant properties. 

 O.C.G.A. §44-14-14 serves as enabling legislation for such ordinances. Variations 

in the requirements exist between different jurisdictions, but it is §44-14-14 that 
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delineates certain restrictions. Required registration information is limited to the 

property owner’s contact information, an agent for the owner, the property’s street 

address and tax parcel number, and the transfer date and recording information of the 

deed into the owner. Registration cannot be required within 90 days of a property’s 

transfer, and no registration fee may exceed $100.

Chapter 2 
39 of 40



 

 

FORECLOSURE CHECKLIST 

1.   Title Examination, Property Inspection, and Appraisal 

2.   Evaluate Alternatives (Reinstatement, Deed-in-Lieu, Pay-off, etc.) 

3.   Accelerate Debt or Obligation 

4.   Conduct SCRA and Bankruptcy Checks 

5.   Mail Notice of Foreclosure 

6.   Advertise Sale 

7.   Conduct Sale 

8.   Prepare and Record Deed Under Power of Sale 

9.   Initiate Confirmation Proceedings Within 30 Days, if the Lender Chooses to 

Pursue a Deficiency Judgment.   
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I.   Statutory Requirements and Procedure:  

A. DIP Lending I, LLC v. Cleveland Avenue Properties, LLC, 345 Ga. App. 155 

(2018) 

In 2010, ATA Properties, Inc. transferred two properties to Cleveland Avenue 

Properties, LLC.  The properties were encumbered by a lien held by Rockbridge 

Commercial Bank, which was in turn under control of an FDIC receiver.  The FDIC 

assigned its interest in the properties to DIP Lending I, LLC.  DIP sold the properties via 

a non-judicial foreclosure sale.   

Cleveland then filed suit for wrongful foreclosure, alleging that DIP had not sent it 

notice of the sale.   DIP argued that it properly sent the notices and that Cleveland had 

actual notice of sale either way.  Both parties moved for summary judgment.  The trial 

court partially granted Cleveland’s motion, concluding that Dip had not provided proper 

notice.  The trial court also partially granted DIP’s motion on the grounds that Cleveland 

failed to tender the amounts due on the loan.  Both appealed. 

First, the Court of Appeals reviewed DIP’s purported notice.  O.C.G.A. § 44-12-

162.2 contains the relevant requirement, and provides that notice must be given in writing 

to the debtor, through registered or certified mail or statutory overnight delivery, to the 

property address or another address if the debtor has provided it by written notice.  

“Debtor” typically means the grantor of the lien contract at issue, but if the property has 
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been transferred by the original debtor, then the notice must go to the current owner.  

O.C.G.A. §§ 44-14-161, 44-14-162.2.  DIP had sent the notices to Cleveland’s registered 

agent address, but had used the name of ATA’s registered agent.  It was aware that 

Cleveland was the owner of the properties, but did not list Cleveland as a recipient on the 

notices. 

DIP argued that sending the notices to the proper address met the statutory 

requirement, but the Court of Appeals disagreed.  It noted that § 44-14-162.2 requires that 

notice be sent to the current owner of the encumbered property, so addressing notices to 

a third party was insufficient, even if the notices were sent to the correct address.  The 

court also held that Georgia law requires proper mailed notice even if the debtor is 

otherwise made aware of the sale, so Cleveland’s knowledge of the sale did not make up 

for the improper statutory notice.   

The Court of Appeals also disagreed that Cleveland was entitled to equitably set 

aside the foreclosure sale.  The court found that the long-standing rule that a party may 

not equitably set aside a sale without tendering the full amount owed applied to the sale 

at issue, so absent that tender, it could not set aside the sale.  In sum, it affirmed both 

decisions by the trial court. 

II.   Reformation and Mistake: 

A. Black v. Nationstar  Mortgage, LLC, 344 Ga. App. 217 (2018) 

Lee and Stacy Black obtained a loan of $171,000 from Advanced Financial Services, 

Inc., secured by a security deed encumbering two parcels of land known as 3284 Price 

Mill Road, Bishop, Georgia 30621.  Parcel I of the property consisted of four acres with a 
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home, valued at $187,000, while Parcel II of the property consisted of one undeveloped 

acre, valued at $12,000.   

The security deed encumbered the proper address, but the legal description 

referenced only Parcel II.  Nationstar Mortgage, LLC purchased the security deed in 2012.  

In 2013, Nationstar and the Blacks executed a modification of the security deed to include 

both parcels in the legal description.  The modification provided that the original deed 

inadvertently did not encumber the entire five-acre property, but the parties all wished to 

encumber and convey all five acres as security for the loan.   

Nationstar conducted a non-judicial foreclosure sale after the Blacks defaulted on 

the loan, purchasing the property itself for $100,000.  The foreclosure notice only 

described Parcel II.  Nationstar prepared and recorded a Deed Under Power and a 

“Special Warranty Deed” that also only described Parcel II.   

Nationstar later filed suit to reverse the sale, set aside its new deeds, and 

reestablish the modified security deed as a first-priority lien.  The trial granted summary 

judgment to Nationstar, finding Nationstar had proven mutual mistake and the Blacks 

had not demonstrated that reformation would cause them any prejudice.     

On appeal, the Blacks argued that Nationstar was not entitled to reformation of the 

deed because Nationstar had record notice of the defective title instrument, and that as 

the preparer, it clearly had notice of error in the Deed Under Power and Special Warranty 

Deed.  Georgia law provides, however, that equity will reform an instrument that does not 

reflect the parties’ actual intent, regardless of whether the cause was accident or mistake.  

O.C.G.A § 23-2-25.  The Court of Appeals determined that whether or not Nationstar had 

knowledge of the mistake in the original security deed, the parties’ modification showed 
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they intended both parcels to be encumbered.  Negligence will not affect the right to 

reformation absent prejudice to the other party, and all that Nationstar’s requested relief 

did was place the parties where they were before the foreclosure, which was not 

prejudicial to the Blacks.  Based on these facts, the appellate court affirmed the trial’s 

court decision. 

B. Delpiano v. JPMorgan Chase Bank, N.A., 345 Ga. App. 151 (2018) 

JPMorgan acquired a 2005 security deed encumbering property owned by Daniel 

Delpiano.  The loan was to Pamela Delpiano, who along with JPMorgan’s predecessor-in-

interest, was the only party to the security deed.  Pamela and Daniel had previously been 

married, and in 2010 she had transferred her interest in the encumbered property to 

Daniel via a quitclaim deed.  JPMorgan’s security deed lacked an unofficial witness 

signature.   

Pamela subsequently ceased paying the loan, but the lack of unofficial witness 

signature prevented JPMorgan from perfecting a first-priority security interest.  It then 

filed suit to reform the security deed and obtain a declaration that the deed constituted a 

valid, enforceable first-priority interest in the property.    

Daniel answered that he was the current property owner as successor to Pamela, 

but otherwise lacked information to admit or deny the bank’s allegations.  Pamela 

defaulted, however.  The bank moved for judgment on the pleadings based on Pamela’s 

admissions through default as to intent and mistake.  The trial court granted the motion. 

The Court of Appeals disagreed.  It agreed that the well-pleaded allegations in the 

complaint were admitted as to Pamela, but under Georgia law, the effect could not be 

carried over to Daniel.  The count found that because Daniel appeared and contested the 
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allegations, the admissions from his co-defendants default did not bind him.  Without the 

admissions, the Count of Appeals determined that the bank could not show by clear, 

unequivocal, and decisive evidence that both parties to the security deed made a mutual 

mistake, or that its predecessor was not so negligent as to be estopped from obtaining 

reformation.  Accordingly, the Court of Appeals found the trial court erred in granting 

JPMorgan’s 12(c) motion. 

III.   Tax and Municipal Sales: 

A. Derby Properties, LLC v. Watson, 816 S.E.2d 766 (Ga. Ct. App. 2018) 

Paulding County placed a nuisance abatement lien on a parcel of real property and 

then sold it via a non-judicial foreclosure sale.  Derby Properties, LLC purchased the 

property at the sale.  Derby subsequently tried to rescind the sale, claiming it was invalid 

because the County should have conducted a judicial in rem foreclosure rather than a 

non-judicial sale.  The County refused, so Derby filed a petition to set aside the sale.  Both 

parties filed summary judgment motions.  The trial court granted summary judgment to 

the County, which Derby appealed.   

The Court of Appeals looked at the nuisance abatement statute, which provides 

that the municipal tax collector may use “all methods available for collecting 

real property ad valorem taxes, including specifically Chapter 4 of Title 48.”  Ad valorem 

taxes may be collected via a judicial in rem foreclosure or non-judicial foreclosure sales, 

so the Court of Appeals held that the statute’s plain language proved that the County was 

entitled to non-judicially foreclose on the property.    

Derby also argued that some provisions of the nuisance abatement statute 

mentioned only the judicial in rem sale statutes, so only judicial sales were permissible.  
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The Court of Appeals, however, noted that statutes on the same subject matter must all 

be read and construed together, giving sensible and intelligent effect to all provisions and 

refraining from rendering any portions meaningless.  The Court said that the references 

to the judicial in rem foreclosure scheme did not prohibit municipalities from conducting 

non-judicial sales, particularly as the statute also says that nuisance abatement liens may 

be enforced using any of the same methods available for collecting ad valorem taxes. 

Based on the clear statutory language, the Court of Appeals affirmed the trial court 

decision. 

B. Performance Food Group, Inc. v. Davis, 346 Ga. App. 487 (2018) 

Terresa Davis, as Pierce County Tax Commissioner, conducted a tax foreclosure 

sale of a property known as 534 Gordon Street.  The sale resulted in excess funds, and 

both Performance Food Group, Inc. and PrimeSouth Bank made a claim for the funds.  

The bank claimed its interest through a 2007 security deed that had been modified in 

2012.  Performance Food held a 2014 lien based on a writ of fi fa.  The trial court granted 

summary judgment to the bank, holding that the bank had priority to the funds.  In the 

meantime the bank, which had purchased the property at the tax sale, foreclosed on it 

through its security deed, and then sold the property to itself for $20,000.    

Performance Food appealed the grant of summary judgment, arguing that the 

bank’s purchase of the property merged its estates such that its security deed no longer 

held priority; that it was inequitable for the bank to both receive the excess funds and 

obtain the property via the sale; and that the bank’s summary judgment motion was not 

supported by competent evidence of the debt. 
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The Court of Appeals found that the tax sale purchase did not result in a merger of 

estates with the bank’s security deed.  The court noted that the purchaser of a tax deed 

holds only a defeasible fee property interest, which does not become fee simply until 

expiration of the statutory redemption period.  As the bank foreclosed prior to the end of 

the redemption period, there was no merger.  Moreover, prior case law weighed against a 

finding that whenever a creditor buys a property at a sale, a merger resulting in the 

advancement of subordinated claims would ensue. 

The Court of Appeals also disagreed that the trial court’s decision was inequitable.  

It found that Performance Food could have done more to protect itself, such as redeeming 

the property or bidding on the property at sale, but chose not to take any risk.  The result 

that Performance Food’s lien went unpaid was no different than most such circumstances. 

The Court of Appeals found merit, however, in Performance Food’s contentions 

regarding the bank’s lack of competent evidence.  The bank’s evidence as to the debt 

consisted of two affidavits from bank employees, both of which said the debtors owed 

more than $400,000 under a promissory note.  Neither affidavit attached records or 

stated a specific outstanding balance.  The Court of Appeals noted that little authority 

addressed what was necessary to prove remaining lien balances in the exact procedural 

circumstances, but the bare affidavits at issue were clearly insufficient.  The court 

concluded that the bank must prove more to establish a valid outstanding interest, so it 

reversed the grant of summary judgment to the bank.   
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IV.   Confirmation and Deficiencies: 

A. Fannie Mae v. Las Colinas Apartments, LLC, 815 S.E.2d 334 (Ga. Ct. App. 2018) 

Las Colinas Apartments, LLC refinanced a loan with HSBC Realty Credit 

Corporation.  To secure the loan, Las Colinas executed a note and security deed 

encumbering the Las Colinas apartment complex.  Mr. Allen Gross also individually 

executed a guaranty.  The loan’s principal amount was $12.5 million.  HSBC immediately 

assigned the security deed to Fannie Mae. 

In the next few years, several vendors recorded materialmen’s liens against the 

property.  The LLC admitted some of these were not paid within 30 days of their creation.  

The LLC also failed to make payments required under the note, so Fannie Mae foreclosed 

on the property in October 2010.  The property sold for $5 million.  The Superior Court 

of Cobb County found that the fair market value of the property was $3.3 million and 

confirmed the sale. 

Fannie Mae then sued the LLC and Gross for the deficiency between the sale 

amount and the full amount owed on the loan.  The note set up a non-recourse loan, 

providing that except under particular circumstances, Fannie Mae’s only way to satisfy 

the debt would be through the property.  The note also, however, provided that in the case 

of certain, defined Events of Default, the LLC would be fully and personally liable.   The 

guaranty provided that Gross would pay all of the LLC’s personal obligations.  Fannie Mae 

alleged that the recorded liens constituted prohibited Transfers under the note, triggering 

an Event of Default under the security deed which led to full liability of the LLC and 

subsequently Gross. 

Pursuant to the loan documents, the Transfer of any or all of the property or any 

interest in the property did generally constitute an Event of Default.  Transfer, in turn, 
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was defined as “the granting, creating or attachment of a lien, encumbrance or security 

interest (whether voluntary, involuntary or by operation of law).”  The Event of Default 

section, however, subsequently excluded any mechanics or materialmen’s liens that were 

released or remedied to the lender’s satisfaction within 30 days of creation.   

The trial court looked at these terms and found that the contract was ambiguous 

because it did not state what would happen in case such a lien was not released to the 

lender’s satisfaction within the requisite time.  Since Fannie Mae’s predecessor had 

drafted the loan documents, the trial court construed the terms against it and awarded 

summary judgment to the LLC and Gross. 

 On appeal, the Court of Appeals reversed.  It found that the note unambiguously 

provided that a Transfer constituted an Event of Default, and the security deed 

unambiguously provided that a Transfer included creation or attachment of a lien.  The 

lien would therefore be an Event of Default unless released to the lender’s satisfaction 

within 30 days of creation.  The Court of Appeals found that the documents were not, 

therefore, silent as to what happened if a lien was not released within the 30-day limit, 

and there was only one logical reading of the documents.  Similarly, the court found that 

the guaranty unambiguously rendered Gross personally liable for all amounts due under 

the note.  In sum, the Court of Appeals found that the LLC’s failure to make periodic 

payments when due was resulted in acceleration of the debt, the liens rendered the LLC 

liable for the full amount, and the guaranty rendered Gross liable as well.  Based on these 

terms, the Court of Appeal found that the trial court erred and directed it to enter 

summary judgment for Fannie Mae.    
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Figure 1:

Figure 1: Jennifer D. McGuinness, Fintech and the Mortgage Servicing Lifecycle, DSNEWS, (Apr. 11, 2018),

https://dsnews.com/daily-dose/04-11-2018/fintech-and-the-mortgage-servicing-lifecycle.
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Shift in make up of the residential mortgage 

market post financial crisis—nonbank lenders1

1. See Steven T. Mnuchin & Craig S. Phillips, U.S. Department of the Treasury Report to President Donald J. Trump, A 

Financial System that Creates Economic Opportunities: Nonbank Financials, Fintech, & Innovation (July 2018), at 83-84, 

95-96, available at https://home.treasury.gov/sites/default/files/2018-07/A-Financial-System-that-Creates-Economic-

Opportunities---Nonbank-Financi....pdf.
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• Fintech firms likely similar to nonbank 
mortgage lenders—securitization but 
retention of servicing.2

• One key difference: Depositories have 
abandoned the government-insured mortgage 
market/federal mortgage programs due to 
“costly default servicing.”3

2. See id. at 88.

3. See id. at 97.
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Potential Indirect 
Effects:

• A “more automated and efficient underwriting 
process” lowers instances of fraud4 : the lunch 
break loan.5

• Lending a “less risky prospect.” 6 With lower 
default rates, should we expect fewer 
foreclosures? 

4. See Elina Tarkazikis, Economist Credits Digital Mortgages for Drop in Loan Fraud, National Mortgage News, (June 28, 2018), 

https://www.nationalmortgagenews.com/news/economist-credits-fintech-for-drop-in-mortgage-fraud. Less fraud on the front end should result in less 

difficulty in mortgage servicing and challenges to foreclosure on the back end.

5. Jason van den Brand, the CEO of fintech lender Lenda, said in an interview earlier this year: “By 2025, as a consumer, you’ll be able to sit down at 

your lunch break and your loan will be completed, done. A real estate agent could drive a client around to look at properties and give the customer the 

keys to a house the same day. And it will be a higher-quality, better-underwritten product because of data, because of technology.” See Penny 

Crosman, A Mortgage In 30 Minutes? Fintech Says It’s Coming, American Banker, (Mar. 28, 2018), https://www.americanbanker.com/news/a-

mortgage-in-30-minutes-fintech-says-its-coming. 

6. See Can Online Lending Decrease Risk?, DS News, https://dsnews.com/daily-dose/02-23-2018/can-online-lending-decrease-risk, (Feb. 23, 2018) 

(“Default rates on fintech mortgages [for FHA mortgages] were about 25 percent lower than those for traditional lenders, indicating that fintech

technologies might be helping to attract and screen for less risky borrowers.”).
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Potential Indirect 
Effects:

• Additional creativity in mortgage products that 
cause a shift in servicing of such products: see 
SAMs7

• Fintech is consumer-driven/addresses consumer 
needs. Complaints: “This shouldn’t exist in a 
world with self-driving cars. Period.”8

7. See Stijn Van Nieuwerburgh, To Prevent Another Housing Crash, Spread the Risk, IDEAS AT WORK (Sept. 24, 2018), available at 

https://www8.gsb.columbia.edu/articles/ideas-work/prevent-another-housing-crash-spread-risk (Scholarship suggests that foreclosures can be 

prevented through “indexing mortgage  debt to house prices so that a borrower’s mortgage payments, principal balance, or both, would fall as house 

values decline.”).

8. See Arjan Schütte, What Fintech Entrepreneurs Can Learn from a Nation’s Complaints, The Financial Revolutionist, (Mar. 2, 2018), 

https://thefr.com/opinion/what-fintech-entrepreneurs-can-learn-from-a-nations-complaints (50% of complaints are around loan modification, 

collections and foreclosure.”) (“Another 34% of mortgage complaints are in servicing, payments and escrow matters. “) (“In Debt collections, 39% of 

complaints are about continued attempts to collect a debt not owed.  This shouldn’t exist in a world with self-driving cars.  Period.”). 
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Potential Indirect Effects:

• Payments & Account information9

• Are fintech firms trustworthy re: data 

breaches?

9. See Loyens Loeff, ACM Foresees Genuine Risk Of Foreclosure, available at https://www.lexology.com/library/detail.aspx?g=b7025621-a717-48d1-

84a5-457658394d7f (“Front-end fintech companies offer payment initiation and/or account information services. The input required by these 

companies consists of account information from a customer with a specific bank.”)  (End-to-end fintech companies offer payment solutions (such as 

Paypal and Afterpay).  In order to be able to provide these services, they need to obtain access to systems for clearing and settlement.   They can

obtain such access indirectly by opening a payment account with a bank.”).
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Potential Direct Effects: 
Servicing

• Technology driven by consumer needs,10 including 
reduction in human interaction11

• Efficiency needed in servicing.12  Will fintech firms be 
able to meet these challenges through technology?

• Technology that “facilitates efficient loss mitigation”13

10. See Press Release, J.D. Power, Mortgage Servicer Satisfaction Remains Unchanged Despite Mortgage Companies’ Investment in Technology, J.D. 

Power Finds (July 26, 2018) https://www.jdpower.com/business/press-releases/2018-primary-mortgage-servicer-satisfaction-study .

11. See Patricio Robles, Fintech Propels Quicken Loans Above Wells Fargo In Mortgage Originations , (Feb. 6, 2018), https://econsultancy.com/fintech-

propels-quicken-loans-above-wells-fargo-in-mortgage-originations/ (“In today’s market, for many consumers, a fully online no-touch or low-touch 

process beats a process that requires human interaction, especially if the human interaction isn’t seen to be critical. For example, if a company can use 

technology to determine what loans and loan terms a prospective homebuyer can qualify for in a matter of minutes, a company that requires them to 

have a “consultation” to obtain the same information is increasingly going to be at a disadvantage.”).

12. See Mnuchin & Phillips, supra note 1, at 114. (“Managing multiple [loss mitigation] standards limits efficiency and the ability to automate certain 

processes, restricts a servicer’s ability to assess risk, and adds additional costs.”).

13. See id. at 11.
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What’s Next?

• Mined consumer complaint data via IBM’s 

Watson Tone Analyzer:

Figure 2:

Figure 2: Arjan Schütte, What Fintech Entrepreneurs Can Learn from a Nation’s Complaints, The Financial Revolutionist, (Mar. 2, 

2018), https://thefr.com/opinion/what-fintech-entrepreneurs-can-learn-from-a-nations-complaints (
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What’s Next?

Fintechs = Mortgage Companies
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Conclusion

• Like nonbanks before them, fintech firms may be the future 
servicers.  As a result, attorneys practicing in the default arena 
should be aware of fintech as newcomers to the space. 

• In contrast to banks and nonbanks, fintech firms:

1. May not have a physical office location

2. May use new technologies that reduce the use of human 
interaction

3. May have more inherent customer-driven requirements (rather 
than regulatory imposed requirements)

4. May bring efficiency to the origination process resulting in fewer 
risky loans that will default

5. May bring efficiency to the servicing process resulting in fewer 
servicing errors that require specialized legal services and 
foreclosures
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I. Introduction 

 Georgia was founded as a debtor's colony in 1733, but it didn't stay that way 

for long. In the 1800's, the General Assembly increasingly enacted legislation that 

was creditor-friendly; and Georgia remains a quite creditor-friendly state today. In 

Florida or South Carolina, it can take months or years to foreclose on real property. 

Even Alabama, which does allow non-judicial foreclosure, recognizes an equity of 

redemption. In Georgia, by contrast, a security deed holder can divest title to real 

property – finally and forever – by advertising in the legal organ for four 

consecutive weeks and crying a sale the first Tuesday of the following month. 

Every debtors' bankruptcy lawyer knows not to allow vacation time the week 

before Foreclosure Tuesday. 

 Although evictions do require judicial intervention, they too are speedy in 

Georgia – complaints must be answered in 7 days. And, unlike states such as North 

Carolina, Georgia judgment creditors have an array of remedies at their disposal, 

including garnishment. What this all amounts to is that bankruptcy filings are 

prolific in Georgia. Even the recent economic boom has indirectly driven 

bankruptcy filings in various ways. For example, the Atlanta commercial lease 

market hit bottom in 2013 and has taken a steep climb since. Many landlords found 

themselves sitting on long term leases executed during the Great Recession that 

were now significantly below market. And thus, because it is so quick and easy to 
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evict in Georgia, these landlords naturally lie in waiting for any breach by the 

tenant that would allow them to evict and re-let to a higher paying tenant. Enter 

Chapter 11, which allows the tenant to stop the eviction process, cure over time 

and assume the lease over the landlord's objection. See discussion infra. 

Finally, it should be noted that Georgia has "opted out" of the exemption 

scheme set forth in Section 522 of 11 USC (the "Bankruptcy Code") and provides 

its own bankruptcy exemptions encoded at OCGA 44-13-100.  Consistent with its 

creditor friendly statutory scheme, Georgia's exemptions are relatively thin 

compared to other states' -- such as Florida, Texas, Kansas, Iowa and North 

Dakota, all of which have unlimited homestead exemptions. The author clerked for 

a Bankruptcy Judge in the Southern District of Florida, West Palm Beach Division. 

The Federal Courthouse in West Palm Beach was situated a stone's throw from the 

Intercoastal Waterway, across which was Palm Beach Island. It was relatively 

common in those days for debtors to file Chapter 7 cases and discharge all their 

debts, while keeping millions – sometimes tens of millions – of dollars of equity in 

a Palm Beach mansion. Not so in Georgia, which allows a debtor to exempt 

$21,500 in a homestead (or $43,000 if the debtor is married) -- up from $5,000 not 

too many years ago.  

 

Chapter 7 
4 of 18



 

II. Bankruptcy Overview 

 This section will cover some basics of bankruptcy law, many of which the 

real estate practitioner will be familiar with. The next section will discuss how to 

build a strategy for your client. 

There are six types of bankruptcy cases, each designated by the chapter of 

the Bankruptcy Code under which the case is filed. The most relevant chapters for 

real estate practitioners are 7, 13 and 11: 

A. Chapter 7 — A Chapter 7 case is a straight liquidation, which can be filed 

by either a business or a consumer. Once the case is filed, a trustee is appointed 

from the local standing panel of trustees to administer the case. The trustee 

becomes the owner of all property of the Debtor, except property allowed as 

exempt in individual cases. 

Generally, claims not secured by property receive little or no distribution. 

Any distribution on unsecured claims is on a pro rata basis. In individual cases, the 

Debtor has three choices with respect to collateral pledged to a lender: 1) reaffirm 

the debt and keep the collateral; 2) redeem the collateral by paying the current 

value of the collateral in lump sum; 3) surrender the collateral to the lender. 

B. Chapter 13 — In a Chapter 13 case, a debtor proposes a payment plan to 

resolve all or part of the debt from future income over a period of three to five 
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years. The case is administered by a Chapter 13 Trustee, a quasi-governmental 

office that accepts payments from the debtor, makes distributions to creditors, and 

generally oversees the case. If the debtor is able to get a plan confirmed at the 

beginning of the case and complies with all payments and other plan provisions 

over the three-to-five year life of the plan, then the debtor receives a discharge 

upon completion. Chapter 13 provides for a “super-discharge,” whereby a debtor 

can discharge categories of debt that cannot be discharged under other Chapters, 

such as non-support obligations owed to an ex spouse. See infra. NOTE: the 

Supreme Court has held that a creditor is bound by a confirmed Chapter 13 plan 

where the creditor fails to object to confirmation, even if the plan violates statutory 

protections to which the creditor is clearly entitled. Therefore, it is extremely 

important that creditors review the Chapter 13 plan and file a timely objection to 

protect their interests. 

C. Chapter 11 — A Chapter 11 case may be filed by a business, or by an 

individual whose aggregate secured and/or unsecured debt exceeds the respective 

limits for filing a Chapter 13 — currently $1,184,200.00 secured and $394,725.00 

unsecured. A Chapter 11 case may be filed to attempt reorganization of the 

Debtor's business or to attempt an orderly liquidation. Where the Debtor is a real 

estate holding company, its principals will often choose Chapter 11 over Chapter 7 
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so as to retain control of the liquidation process and avoid fees and commissions to 

which a Chapter 7 trustee would be entitled upon liquidation. 

Upon the filing of a Chapter 11 case, the Debtor becomes a "Debtor-in-

possession" and continues to operate its business through pre-petition management 

under court supervision, unless and until the court appoints a Chapter 11 trustee for 

cause. The Debtor may propose a plan of reorganization or liquidation. Creditors 

vote on the plan and, if confirmed, the plan becomes a new binding contract 

between the Debtor and its creditors. Creditors with unsecured claims may receive 

a pro rata distribution. Creditors with secured claims generally receive the value of 

the collateral paid over time under the plan. 

The Debtor may also sell real or personal property free and clear of liens, 

with liens attaching to sale proceeds in order of priority. This option does not 

require confirmation of a plan, but merely one or two court hearings on 21 days 

notice to parties in interest. As a practical matter, sales free and clear of liens are 

utilized far more often than plans of reorganization and liquidation. Most Chapter 

11 cases end up converting to Chapter 7 or being dismissed without a plan being 

confirmed. 

Another popular exit strategy, which was recently limited by the United 

States Supreme Court, is the structured dismissal. See Czyzewski v. Jevic Holding 
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Corp., 137 S. Ct. 973 (2017). A structured dismissal allows for the Debtor to exit 

bankruptcy without confirming a plan, but also allows for the debtor to maintain 

some of the protections that it would have had under a plan. 

C. The Automatic Stay — The most basic element of bankruptcy is the 

automatic stay. The automatic stay can be likened to a large wet blanket being 

thrown on everything that is happening the moment the bankruptcy case is filed. 

Creditors must immediately cease all collection activities. Collection activities 

include any action taken to attempt to collect a debt, take possession of property or 

foreclose on property. Phone calls must cease. Advertisements for foreclosure must 

cease. Garnishments must be released. Repossessions must be halted. Demand 

letters must not be sent. The automatic stay applies in all bankruptcy cases, 

regardless of the Chapter filed. Intentional and knowing violation of the automatic 

stay can result in significant sanctions including punitive damages. Lenders should 

consult with bankruptcy counsel before taking any actions that might implicate the 

automatic stay. Real estate owners must file bankruptcy to invoke the automatic 

stay before a foreclosure sale is cried.  

D. Relief From the Automatic Stay — Creditors may receive relief from the 

automatic stay upon motion and at least 14 days notice of hearing to parties in 

interest. The grounds for stay relief are set forth in 11 U.S.C. § 362(d) and include 

lack of adequate protection of the creditor's interest in property; or the Debtor's 
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lack of equity in property coupled with the property's not being necessary to an 

effective reorganization. In Chapter 11 cases, any consent order relating to relief 

from stay, prohibiting or conditioning the use, sale or lease or property, providing 

adequate protection, etc., must be noticed to parties in interest, who will have 14 

days to file objections. 

E. Relief From the Automatic Stay in Single Asset Real Estate Cases —

Subsection (3) of § 362(d) provides a special rule for "single asset real estate" 

cases, defined by the Code as real property constituting a single property or 

project, other than residential real property with fewer than 4 residential units, 

which generates substantially all of the gross income of a Debtor who is not a 

family farmer and on which no substantial business is being conducted by a Debtor 

other than the business of operating the real property and activities incidental 

thereto. 11 U.S.C. § 101(51B). 

Section 362(d)(3) provides that a holder of an interest in single asset real 

estate shall be granted stay relief unless, within 90 days of the order for relief (or 

30 days after the court determines the case is a single asset real estate case, 

whichever is later), the Debtor either: (a) files a reorganization plan with a 

reasonable possibility of being confirmed within a reasonable time; or (b) the 

Debtor commences interest payments to the creditor at the then applicable non-

default contract rate. Single asset real estate cases have been much more prolific 
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after the 2005 overhaul of the Bankruptcy Code known as the "BAPCA," which 

modified the definition of single asset real estate by deleting the limitation to cases 

with no more than $4 million in secured debt. The BAPCA also clarified that the 

Debtor may make the interest payments under § 362(d)(3) from rents that secure 

the creditor's claim, without court approval. 

F. Sales Free and Clear of Liens — As noted supra, the Bankruptcy Code 

allows sales of property free and clear of liens, with liens attaching to proceeds of 

the sale in order of priority. This procedure is frequently employed to sell 

properties with encumbrances, such as mechanic's and materialman's liens, that 

would prevent their sale outside the bankruptcy setting. Section 363(f) provides the 

criteria for sales free and clear of liens, as follows: 

(f) The trustee may sell property under subsection (b) or (c) of this section free 

and clear of any interest in such property of an entity other than the estate, only if--  

(1) applicable nonbankruptcy law permits sale of such property free and clear of 

such interest; 

(2) such entity consents; 

(3) such interest is a lien and the price at which such property is to be sold is 

greater than the aggregate value of all liens on such property; 

(4) such interest is in bona fide dispute; or 
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(5) such entity could be compelled, in a legal or equitable proceeding, to accept a 

money satisfaction of such interest. 

G. Leases and Executory Contracts — One of the significant powers granted 

to debtors under the Bankruptcy Code is the ability to assume or reject unexpired 

leases and executory contracts. Unlike a security interest, a lease cannot be 

modified or "crammed down" in a reorganization plan, but it can be rejected 

outright (with limited rejection damages) or assumed. If, as per usual, there has 

been a default in the unexpired lease or executory contract, then the debtor or 

trustee may not assume it unless, at the time of assumption, the debtor or trustee: 

(A)  cures, or provides adequate assurance that the trustee will promptly cure, such 

default other than a default that is a breach of a provision relating to the 

satisfaction of any provision (other than a penalty rate or penalty provision) 

relating to a default arising from any failure to perform nonmonetary obligations 

under an unexpired lease of real property, if it is impossible for the trustee to cure 

such default by performing nonmonetary acts at and after the time of assumption, 

except that if such default arises from a failure to operate in accordance with a 

nonresidential real property lease, then such default shall be cured by performance 

at and after the time of assumption in accordance with such lease, and pecuniary 

losses resulting from such default shall be compensated in accordance with the 

provisions of this paragraph; 
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(B)  compensates, or provides adequate assurance that the trustee will promptly 

compensate, a party other than the debtor to such contract or lease, for any actual 

pecuniary loss to such party resulting from such default; and 

(C)  provides adequate assurance of future performance under such contract or 

lease. 

11 USCS § 365 (b)(1).  If a lease is terminated prior to the bankruptcy filing, then 

it cannot be assumed. 

III. Bankruptcy Updates and Strategic Issues 

In Georgia, most bankruptcy cases are filed to stop a foreclosure, an eviction 

or a repossession. In the typical consumer scenario, a debtor will file a bankruptcy 

petition prior to a foreclosure sale being cried so that the automatic stay stops the 

foreclosure. If the debtor files a Chapter 13, the debtor is allowed to cure the pre-

petition arrearage over the three-to-five year life of the Chapter 13 plan while 

continuing to make regular monthly debt service going forward. The monthly debt 

service (but not the arrearage cure) may continue after the end of the Chapter 13 

plan if the mortgage term exceeds the term of the plan. 

If the Debtor files a Chapter 7, the automatic stay still stops the foreclosure 

but there is no provision to reinstate the mortgage over the lender's objection. If the 

lender is inclined to file a motion for relief from the automatic stay to allow a new 
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foreclosure advertisement, it should do so promptly and seek a hearing shortly after 

the § 341 Meeting of Creditors (bankruptcy courts generally do not grant stay relief 

prior to the § 341 meeting absent exceptional circumstances). If there is sufficient 

perceived equity over and above the Debtor's homestead exemption, the Chapter 7 

Trustee will object to stay relief to allow the Trustee time to market and sell the 

property. While the Trustee is attempting to sell a homestead property, the debtor 

is usually allowed to continue living there without paying debt service. If the 

property is co-owned by a non-bankrupt person, then either the co-owner must 

consent to the Trustee selling the property and paying the co-owner its share of the 

net proceeds, or the Trustee must file an adversary proceeding (a civil lawsuit 

within the bankruptcy court) and ultimately prove the following factors: 

(1)  partition in kind of such property among the estate and such 
co-owners is impracticable; 

(2)  sale of the estate's undivided interest in such property would 
realize significantly less for the estate than sale of such property 
free of the interests of such co-owners; 

(3)  the benefit to the estate of a sale of such property free of the 
interests of co-owners outweighs the detriment, if any, to such 
co-owners; and 

(4)  such property is not used in the production, transmission, or 
distribution, for sale, of electric energy or of natural or synthetic 
gas for heat, light, or power. 

11 U.S.C. § 363. 
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In the typical commercial scenario, the Debtor is an LLC and the Debtor's 

principals – even in larger real estate cases – have signed personal guarantees. If a 

foreclosure is being advertised and there is equity in the property, then the LLC 

will need to work out a forbearance agreement or file a Chapter 11 case before the 

sale is cried. Even if there isn't equity in the property, the guarantors might want 

the LLC to file Chapter 11 and buy the time to find a purchaser, so as to maximize 

the proceeds from the property and thereby minimize their exposure on the 

guarantees. As explained supra, Section 363(f) of the Bankruptcy Code allows a 

debtor, under certain circumstances, to force a short sale over the objection of the 

secured creditor. As noted, Section 363 sales have become the most common "exit 

strategy" in Chapter 11 – far more common these days than plan confirmation. 

Indeed, if a property has many junior liens and encumbrances, sophisticated 

purchasers often will insist that the seller file Chapter 11 so the sale can be 

consummated under 363(f). There is no "cleaner" way to purchase real property 

than with an order from a federal court declaring that the property is free and clear 

of all liens, claims and encumbrances.  

There is, however, a quid pro quo for the 363(f) mechanism: the sale is open 

to competing bidders. From the standpoint of the debtor, the bankruptcy estate and 

the guarantors, this maximizes the value of the property being sold. But, for the 

"stalking horse" bidder, it presents a risk. It is customary for bankruptcy courts to 
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grant stalking horse bidders break-up fees and overbid protections to minimize risk 

and compensate expenses incurred in bringing the deal to the table. But, if the 

stalking horse wants the property at all costs, it must be prepared to bid up if 

necessary. 

When representing a corporate debtor, it is sometimes difficult to draw the 

line between your client's interests and the interests of the client's principals. This 

is particularly important when representing a Chapter 11 Debtor-In-Possession, 

because the lawyer has fiduciary duties to the estate and its creditors. In the 

debtor/creditor scenario – and particularly the Chapter 11 scenario – the interests 

of a corporate debtor and its principals often will conflict. A corporate Chapter 11 

filing, for instance, frequently springs lawsuits on the personal guarantees of the 

debtor's non-filing principals. The last thing we want to do is devise a strategy for 

the corporate debtor that throws its principals under the bus. Therefore, when 

advising a client at the initial meeting, it is very important to understand the 

principals' personal financial pictures and assess the impact on them individually. 

 For instance, if a lender has advertised for foreclosure on a property that has 

little or no equity, and the client does not otherwise have a reason to save it, one 

option would be to forego a Chapter 11 filing and allow the lender to foreclose. 

Georgia has a statutory confirmation procedure that protects debtors and 

guarantors from a lender scheming to low-ball a credit bid to create a large 
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deficiency. OCGA § 44-14-161. The confirmation statute was enacted in the Great 

Depression, and requires the foreclosing creditor to show in a judicial proceeding 

that it credit-bid the true market value of the property.  However, in HWA 

Properties, Inc., v. C&S Bank, 746 S.E. 2d 609 (Ga. App. 2013), the Georgia 

Court of Appeals held that a guarantor may waive these confirmation protections 

in the guaranty itself. See also PNC Bank, Nat'l Ass'n v. Smith, 298 Ga 818, 823, 

785 S.E.2d 505 (2016) (holding that, while a debtor cannot waive the protections 

of the confirmation statute, a guarantor can).  This is an exception that more or less 

swallows the rule with respect to guarantors, as virtually all guarantees have this 

waiver language. But, because OCGA § 44-14-161 cannot be waived by the 

debtor, it still applies in the context of a creditor seeking a deficiency claim in a 

bankruptcy case. In Haugen v. Multibank 2009-1 Cre Venture, LLC (In re 

LaPrade's Marina, LLC), 566 B.R. 84 (Bankr. N.D. Ga. 2017), Judge Sacca ruled 

a bankruptcy court has jurisdiction to determine, as part of the bankruptcy claims 

resolution process, whether a creditor complied with OCGA § 44-14-161. Judge 

Sacca's opinion is also instructive as to the interplay between OCGA § 44-14-161, 

the automatic stay of 11 U.S.C. § 362, and the limitations tolling provisions of 11 

U.S.C. § 108. Lenders' counsel should review this opinion and be careful not to 

inadvertently waive their ability to assert deficiency claims in bankruptcy cases.   
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 Another issue for the conference table is whether any principals have 

received debt repayment from the debtor in the past year. Section 547 of the 

Bankruptcy Code allows a trustee or debtor-in-possession to sue creditors who 

were repaid on account of antecedent debt within 90 days before the bankruptcy 

petition date, if such payment allows the creditor to receive more than it otherwise 

would have received in a hypothetical Chapter 7 liquidation. However, if the 

creditor is an insider, the lookback period extends to a year. In practice, even if 

there has been a preference, Chapter 11 debtors-in-possession usually decide not to 

sue the debtor's principals, as the principals' assistance in the reorganization 

process outweighs any anticipated recovery. However, if the case ultimately is 

unsuccessful and converts to Chapter 7, then the Chapter 7 trustee will not be so 

kind. 

 If the lawyer can get past these concerns with the corporate debtor and its 

principals, then Chapter 11 can be a wonderful tool for the real estate owner. So 

long as the secured creditor is adequately protected (either by an equity cushion or 

some amount of monthly payments or both), the debtor often can buy very 

significant time in Chapter 11. Section 1121 of the Bankruptcy Code provides an 

"exclusivity period" during which the debtor is protected from any creditor filing a 

competing Plan. If the debtor can show good cause, the statute allows the 

bankruptcy court to extend the exclusivity period up to 18 months after the 
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bankruptcy petition date. Many debtors are able to enjoy bankruptcy protection for 

even longer. As we all know, timing is everything in the real estate and capital 

markets. It can mean the difference in the debtor being able to sufficiently market 

property, find a take-out lender, force a short-sale under Section 363 or confirm a 

plan – possibly with provisions that "cram down" the lender's secured claim and 

reduce the contractual interest rate. Even the threat of a bankruptcy filing can give 

the debtor significant leverage in negotiating a forbearance agreement. If your 

client is in default or even distress, it is wise to call a bankruptcy lawyer sooner 

rather than later. 
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My Tenant is in Default, and I Want It Out! Now What? 

An overview of the eviction process under Georgia law 

by C. Knox Withers 

There comes a time when a landlord has had all it can take from a problem tenant 

and decides it’s time to pull the trigger to start the eviction process. Most often, the tenant 

has built up a hefty balance in past-due rent, but a landlord might also decide to evict a 

tenant who has failed to comply with other important lease provisions.  

Certainly, there are reasons why, despite repeated defaults, a landlord might de-

cide not to evict a problem tenant. For example, evicting one tenant without a substitute 

tenant ready to occupy the premises might cause the landlord’s own default of a co-ten-

ancy provision with respect to a more important tenant, such as an anchor tenant, in a 

shopping center. In that event, it might make more sense to simply sue the recalcitrant 

tenant for the past due balance without pursuing an eviction. But, frequently, eviction is 

the preferred route for dealing with a tenant who, for whatever reason, cannot honor its 

contractual obligations. 

How does the eviction process work? And how long will it take to get rid of the 

problem tenant? A typical eviction cycle involves the following steps: 

1.   Demand for Possession.  

The first step in any eviction process under Georgia law involves demanding that 

the tenant surrender possession of the premises if it does not cure the default within any 

applicable cure period. O.C.G.A. § 44-7-50(a); Jet Air, Inc. v. Management/USA, Inc., 180 

Ga. App. 648, 649 (1986) (“In every case, a timely demand upon the tenant to deliver 
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possession to his landlord is a condition precedent to the right of the landlord to dispos-

sess the tenant.”). The demand for possession should be unequivocal; a demand letter 

that merely reserves the landlord’s right to pursue all available remedies but which does 

not expressly demand possession is insufficient. See Goolsby v. McNair, 97 Ga. App. 491, 

491 (1958) (“[A] demand for payment of the rent and a demand for possession of the 

premises are two different things.”)  

Significantly, the landlord must demand possession after the tenant is in default. 

When the decision to commence the dispossessory process is based on the tenant’s failure 

to pay rent, this requirement usually presents little problem, as the landlord normally has 

no reason to demand possession from a tenant that is not in arrears. However, if, for 

example, the landlord doubts that the tenant will vacate upon the natural expiration of 

the lease term, the landlord may not make a proper demand for possession before the 

term expires. See Housing Authority of Atlanta v. Berryhill, 146 Ga. App. 374, 374 (1978) 

(“Demand for possession should be made upon or after the termination of the lease con-

tract.”). Instead, the landlord must wait until the tenant is in holdover status before de-

manding possession. See Burns v. Reves, 217 Ga. App. 316, 318 (1995) (demand for posses-

sion when tenant was in holdover status deemed timely). Obviously, the landlord must 

demand possession before filing the dispossessory complaint. Trumpet v. Brown, 215 Ga. 

App. 299, 300 (1994). However, a landlord need not make a demand for possession when 

to do so would be futile and the tenant would refuse it. RCH Corp. v. Southland Investment 

Corp., 122 Ga. App. 815, 816 (1970); Hyman v. Leathers, 168 Ga. App. 112, 115 (1983). 
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The landlord should send a demand letter (a) stating the amount due or identifying 

the other default to be cured, (b) demanding that the default be remedies within the cure 

period set forth in the lease, if any, and (c) requesting that, if the tenant fails to cure the 

default, it surrender possession to the landlord. Significantly, although the lease may af-

ford the landlord a number of remedies, making an actual demand for possession is an 

absolute prerequisite to a successful eviction proceeding; failure to make a demand for 

possession gives the tenant an effective defense in court. Demand may be made orally, 

Sandifer v. Long Investors, Inc., 211 Ga. App. 757, 758-59 (1994), but, for evidentiary rea-

sons, a written demand is preferred. Also, most leases contain provision requiring notices 

to be in writing. 

2.   To Accept or Reject Partial Payments After Demand? 

After a landlord sends notice to the tenant demanding that the tenant surrender 

possession of the premises if the tenant fails to cure its default, the landlord should care-

fully consider whether it will accept a partial payment of the amount due before filing a 

dispossessory action. If the landlord accepts a partial payment, such action will bar the 

landlord’s right to proceed with a dispossessory action. See C & A Land Co. v. Rudolf Invest. 

Corp., 163, Ga. App. 832, 833 (1982) (“Acceptance and retention of rentals by the lessor 

after the alleged breach or forfeiture constitutes a waiver and reinstates the lease.”); Yates 

v. Farmer, 102 Ga. App. 570, 572-73 (1960). In such event, the landlord will need to send a 

new notice of default and demand to the tenant. To avoid such an outcome, if the landlord 

wishes to evict the tenant, the landlord should immediately reject the partial payment. 

(Note that, after filing the dispossessory action, the rule is otherwise. See Section 6, below.) 
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Of course, there may be instances in which a landlord deems it advisable to accept 

a partial payment after demand, even if that means that the landlord will have to send a 

new demand letter. For example, if the tenant tenders a substantial portion of the past 

due amount, the landlord may wish to accept it in keeping with the old adage: a bird in 

the hand (here, a substantial portion of the amount due) is worth two in the bush (the 

prospect of receiving a judgment for the full amount later, but still having to pursue col-

lection of the amount owed). A landlord might determine that having money in hand is 

worth the hassle of sending a new demand letter because collection of a judgment is far 

from certain. On the other hand, if the tenant tenders only a small portion of the overall 

amount due, the landlord may wish to reject the payment and proceed with a disposses-

sory proceeding. This decision depends on a number of factors, including the amount 

owed, the amount tendered, and the landlord’s goals. 

3.   File a Dispossessory Complaint.  

Following the tenant’s failure to cure the default, the landlord must commence 

litigation. The eviction process is an expedited proceeding designed to move through the 

court faster than other cases. The process typically involves completing a short form, stat-

ing the basis for the eviction proceeding, and paying the applicable filing and service fees 

(usually between $100 and $250). Often, landlords file dispossessory cases in magistrate 

court because of the lower filing fees and the fact that magistrate courts adjudicate such 

cases routinely, so courts are readily familiar the issues that arise. However, filing a dis-

possessory case in state or superior court are also options. By filing in state or superior 
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court, the judgment is not subject to a de novo appeal, as is the case with respect to mag-

istrate court judgments. Also, some magistrate courts require the parties to mediate a case 

outside the courtroom before the dispossessory trial. Frequently, such mediations are un-

successful, especially when the landlord has already sought to mediate the case infor-

mally without success. 

Significantly, if the landlord files the dispossessory case in state or superior court, 

the landlord must raise any and all claims it might have against the tenant, even if the 

claims do not concern the default that resulted in litigation. Otherwise, any unasserted 

claims will be barred by the doctrine of res judicata. Interestingly, when the case is filed in 

magistrate court, the rule is otherwise. In Atlanta J’s, Inc. v. Houston Foods, Inc., 237 Ga. 

App. 415 (1999), the Georgia Court of Appeals held that, because O.C.G.A. § 15-10-2(6) 

grants magistrate courts jurisdiction over dispossessory cases, such cases are not subject 

to the monetary cap applicable to other cases in magistrate court. Thus, the court deter-

mined, a magistrate court may adjudicate all claims exceeding the jurisdictional amount, 

even if those claims do not concern the landlord’s claim for damages resulting from the 

default. Id. at 417-18. In Smith v. Bell, 346 Ga. App. 152 (2018), however, the Court of Ap-

peals recognized that the Georgia Supreme Court’s decision in Setlock v. Setlock, 286 Ga. 

384 (2010), effectively overruled Atlanta J’s and that magistrate court’s may not adjudicate 

claims exceeding the jurisdictional limit if such claims do not involve the landlord’s claim 

for damages flowing from the default. 346 Ga. App. at 155-56. 

Importantly, the only proper parties to a dispossessory action are the landlord and 

tenant. Green v. Carver State Bank, 178 Ga. App. 798, 799 (1986), abrogated on other 
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grounds by Hill v. Levenson, 259 Ga. 395 (1989). Therefore, a landlord may not obtain a 

monetary judgment against a guarantor in dispossessory proceedings. Instead, the land-

lord must file a separate civil action to obtain a judgment against a guarantor. But see 

Tauber v. Community Centers Two, L.L.C., 235 Ga. App. 705, 706 (1998) (holding that, where 

landlord sued tenant and guarantors, and guarantors failed to answer, guarantors 

waived defense that they were not proper parties to dispossessory case). 

4.   Serve the Tenant.  

After filing the lawsuit, the tenant must be served with the summons and com-

plaint. Normally, the local sheriff’s or marshal’s department will perform this function, 

but a landlord might also elect to hire a private process server to expedite service. Service 

of process is extremely important because the manner in which a tenant is served estab-

lishes the court’s jurisdiction over the tenant and determines the type of relief available 

to the landlord. 

Suppose a tenant has ceased operating its business in the leased premises. In that 

event, the process server may be unable to personally serve the tenant and will instead 

be required to serve the tenant by “tack and mail.” O.C.G.A. § 44-7-51(a). If service is 

perfected by “tack and mail,” the trial court may adjudicate the issue of possession, but 

it has no jurisdiction to enter a monetary judgment against the tenant. Housing Authority 

of the City of Atlanta v. Hudson, 250 Ga. 109, 110 (1982). Because this rule is designed to 

safeguard the right to due process, the rule does not apply if the tenant files an answer or 

appears for the trial of the case. Id.; O.C.G.A. § 44-7-51(c). But, if the tenant does not an-

swer or appear, the trial court may not enter a default judgment for money damages. 
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O.C.G.A. § 44-7-51(c). In that event, the landlord, having obtained possession, may still 

file a civil action against the tenant (and, if applicable, guarantor) to recover a money 

judgment. Res judicata will not bar the landlord’s subsequent damages claim. Bhindi Bros. 

v. Patel, 275 Ga. App. 143, 144-45 (2005). Importantly, though, if the landlord knows that 

the tenant cannot be found at the premises, then “tack and mail” service will be insuffi-

cient, and the landlord should attempt to serve the tenant at another location. See Davis 

v. Hybrid Industries, Inc., 142 Ga. App. 722, 724 (1977) (“We must apply the statute [allow-

ing service by “tack and mail” in a way to render its application constitutional; therefore, 

we must view it as not allowing any service which is not reasonably calculated, under 

the circumstances, to afford notice.”). 

5.   Tenant’s Answer.  

After service, the tenant must file its answer within seven days. O.C.G.A. § 44-7-

51(b). Failure to answer will result in a default judgment (as opposed to a default under 

the lease), entitling the landlord to possession of the premises (and, if service was per-

sonal, a monetary judgment). In Georgia, a tenant cannot cure the failure to file an answer 

as a matter of right, and there is no statutory right to open a default, as is the case in a 

civil action. Tauber, 235 Ga. App. at 706. Importantly, the dispossessory summons must 

not only notify the tenant of the 7-day answer deadline, but it must also explicitly state 

the last day on which the tenant may file a timely answer. O.C.G.A. § 44-7-51(b); Tampa 

Pipeline Corp. v. City Mills Co., 216 Ga. App. 783, 783 (1995).  

Alternatively, the tenant may tender to the landlord all rents allegedly owed plus 

the cost of the dispossessory warrant within 7 days after service. If the tenant does so, it 
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constitutes a complete defense to the landlord’s claim. O.C.G.A. § 44-7-52(a). However, 

the landlord is required to accept such a tender only once in any 12-month period. Id. 

Importantly, though, in a commercial lease, the parties may agree by contract to waive 

the protections of this statute. See Eason Publications, Inc. v. Monson, 163 Ga. App. 370 

(1982). 

6.   Payment of Rent After Filing the Dispossessory Action But Before the Hearing. 

The court will usually schedule a hearing to take place within a few weeks after 

the tenant’s answer is due. Under O.C.G.A. § 44-7-54(a), if the issue of possession cannot 

be finally determined within two weeks of service—and it usually cannot—“the tenant 

shall be required to pay rent into the registry of the trial court.” And if the tenant fails to 

pay rent as it becomes due, then the landlord is entitled to immediate possession of the 

premises. O.C.G.A. § 44-7-54(b). Notwithstanding the seemingly automatic language of 

the statute, The Georgia Court of Appeals has held that “unless the landlord moves the 

court to require payment of rent into the registry of the court, the tenant could remain in 

possession without such payment, pending appeal.” Green v. Barton, 237 Ga. App. 553, 554 

(1999). Thus, in order to apply maximum pressure to the tenant, a landlord should file a 

motion to compel the tenant to pay rent into the registry of the court if, as is often the 

case, the hearing will not occur within two weeks after service. 

Importantly, in contrast to accepting partial rent payments before filing the dis-

possessory complaint (see Section 3, above), a landlord’s acceptance of partial rent pay-

ments after filing the dispossessory action does not bar the landlord’s claims. Instead, in 

the context of a commercial lease, “tender and acceptance of less than all rents allegedly 
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owed plus the cost of the dispossessory warrant shall not be a bar nor a defense to an 

action brought under Code Section 44-7-50 but shall, upon proof of same, be considered 

by the trial court when awarding damages.” O.C.G.A. § 44-7-52(c).  

7.   The Court Hearing.  

At the hearing, the landlord’s representative (usually an employee of the landlord 

or, in some cases, a property manager) will give testimony regarding the lease, the ten-

ant’s default, and evidence of the amount due or other default. The tenant will also have 

an opportunity to present any available defenses. A successful hearing will frequently 

depend on documentary evidence, so it is important that the landlord maintain an orga-

nized file, including copies of any correspondence with the tenant concerning the default, 

accounting records, and related paperwork. These items should be presented at the trial 

in order to prove the landlord’s entitlement to judgment. 

If the landlord prevails, and if the tenant was served personally, the court will 

issue a judgment in favor of the landlord for the amount past due, including any costs 

and, if permitted by the lease, attorney’s fees, and a Writ of Possession. O.C.G.A. § 44-7-

55. The Writ of Possession is the document that officially authorizes the landlord to evict 

the tenant. In Georgia, the landlord must wait 7 days after issuance of the Writ of Posses-

sion before the eviction can take place. O.C.G.A. § 44-7-55(a). This waiting period allows 

the tenant time to vacate the premises voluntarily. 

8.   Eviction Day.  

If the tenant refuses to vacate during the statutory 7-day waiting period, the local 

law enforcement agency, such as the sheriff’s or marshal’s department, will conduct the 
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eviction. Significantly, notwithstanding any waiting period, it may take several weeks 

before the sheriff or marshal can conduct the eviction, depending on their schedules. The 

landlord must provide its own labor force to conduct the eviction; the sheriff or marshal 

is present to preserve order but will not remove the tenant’s property from the premises. 

The eviction crew will remove the tenant’s property and, usually, will place it outside the 

premises at a suitable location approved by the executing officer, at which point it will 

be considered abandoned. O.C.G.A. § 44-7-55(c) (“Any writ of possession issued pursu-

ant to this article shall authorize the removal of the tenant or his or her personal property 

or both from the premises and permit the placement of such personal property on some 

portion of the landlord’s property or on other property as may be designated by the land-

lord and as may be approved by the executing officer…After execution of the writ, such 

property shall be regarded as abandoned.”). Only property of the tenant will be consid-

ered abandoned, and the landlord should not assume that all property removed from the 

premises belongs to the tenant. The eviction concludes with the sheriff or marshal signing 

off and delivering possession to the landlord. 

9.   Other Issues.  

The steps described above reflect the “typical” dispossessory process. However, 

there may be additional considerations that require extra efforts. For example, when con-

ducting the eviction of a restaurant or other establishment that serves alcohol, the land-

lord or its attorney should coordinate with the Georgia Department of Revenue to obtain 

instruction for the disposal of alcoholic beverages. For obvious reasons, such property 

cannot be placed outside the landlord’s premises and deemed abandoned for scavengers. 
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Also, if the court has awarded the landlord a monetary judgment, the landlord 

must undertake additional collection efforts (assuming the tenant does not, or cannot, 

pay the judgment voluntarily). The Writ of Possession does not authorize the sheriff or 

marshal to seize the tenant’s property for the benefit of the landlord, as the primary goal 

of an eviction is returning possession of the premises to the landlord. However, other 

collection options may be available to the landlord.  

Unfortunately, even though a summary eviction proceeding is designed to be an 

expedited process, it rarely moves as quickly as the landlord would prefer. From the 

sending of the letter demanding possession until the eviction could take two months or 

longer. Factors affecting the timing of the process include (a) the contractual cure period 

in the lease, (b) the time it takes to effect service of process, (c) the speed with which the 

court can schedule a hearing, and (d) the local law enforcement agency’s availability to 

conduct the eviction. Further complicating matters are the potential for continuances, the 

need for discovery, and the possibility of an appeal. 

Ultimately, though, a cautious landlord should follow the procedures outlined 

above. With very few exceptions, a landlord should not resort to “self-help” and simply 

change the locks to the premises to punish a problem tenant. Such actions can subject the 

landlord to liability for wrongful eviction, including the possibility of punitive damages. 

Though maybe not as expedited as a landlord might prefer, following these procedures 

will insulate the landlord from potential liability and pave the way for an orderly recov-

ery of the leased premises. 
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These materials provide a general introduction to delinquent tax issues which affect

the foreclosure environment, with a concentration on the collection and enforcement of

delinquent city, county, and state ad valorem taxes on real property.  The enforcement of

other types of delinquent taxes (such as state or federal income taxes, state unemployment

or state sales taxes, etc.) is briefly addressed in these materials where relevant. 

I. OVERVIEW OF THE AD VALOREM TAX COLLECTION AND
ENFORCEMENT PROCESS.

In 2003, Justice Leah Sears of the Georgia Supreme Court provided a substantially

accurate “thumbnail sketch” of Georgia’s ad valorem tax enforcement process.  In National

Tax Funding, L.P. v. Harpagon Co., 277 Ga. 41, 586 S.E.2d 235 (2003), Justice Sears

outlined the process as follows:

All owners of non-exempt real and tangible personal property are subject to
taxation on the property’s fair market value as of January first of each year. 
In order to secure payment of these taxes when they fall delinquent, the law
creates a lien which extends not only to the property giving rise to the tax
obligation, but also to all other property owned by the taxpayer.  Generally,
a lien for delinquent ad valorem taxes arises at the time the taxes become due
and unpaid, and “cover[s] all property in which the taxpayer has any interest
from the date the lien arises until such taxes are paid.”When taxes are not
paid, the Tax Commissioner is authorized to issue a writ of fieri facias (or tax
execution), which is a directive to the appropriate officer (often the sheriff)
to levy upon the property, sell it and collect the unpaid taxes. Following a tax
sale, after the payment of taxes, costs, and other expenses, any excess
proceeds may be claimed by the parties entitled to receive them, including
those who hold other liens against the property.

After the tax sale, the delinquent taxpayer or any other party holding an
interest in or lien on the property may redeem the property by paying to the
tax sale purchaser the purchase price plus any taxes paid and interest.  If the
property is redeemed, the tax sale is essentially rescinded and a quitclaim

Chapter 9 
5 of 51



deed is executed by the tax sale purchaser back to the owner of the property
at the time of levy and sale. If a creditor of the original taxpayer redeems the
property, the amount paid by the redeeming creditor becomes a first lien on
the property. The redeeming creditor then has first priority to repayment – 
a “super-lien” for the redemption price – and may proceed to foreclose
against the property based upon that lien. This right of redemption, however,
may be terminated by the tax sale purchaser anytime after one year following
the tax sale. After that year has run, the tax sale purchaser may “terminate,
foreclose, divest, and forever bar” all rights to redeem the property by giving
notice under O.C.G.A. § 48-4-40, et seq., (“the barment statutes”) to all
parties with redemption rights. The barment statutes apply to “all persons
having . . . any right, title or interest in, or lien upon” the subject property.
However, until such time as the barment statutes are invoked once the one
year redemption period has run, the tax sale purchaser’s interest in the
property is not exclusive, as the taxpayer and other lienholders retain their
rights of redemption. A tax deed vests the purchaser with a defeasible (and,
incidentally, taxable) fee interest in the property, but it does not entitle a
purchaser to exclusive possession until the right of redemption is terminated. 

NTF v. Harpagon, 277 Ga. at 42-43, 586 S.E.2d at 237-38 (footnotes omitted).  

II. DEALING WITH TAX LIENS.

Generally, the existence of a tax lien on property advertised to be foreclosed will not

prevent or delay the foreclosure sale.  The foreclosing lender typically has the option of

paying the tax lien before the foreclosure sale and then including the amount of such

payment in its opening bid at the foreclosure auction.  Alternatively, the foreclosing lender

may choose to conduct the foreclosure sale without paying the tax lien, because  foreclosure

sales typically are advertised as being subject to taxes and prior liens and encumbrances of

record.  In this situation, the purchaser at the foreclosure auction would be responsible for

paying the taxes.   

A. CREATION OF THE TAX LIEN.

1. Ad Valorem Tax Liens.

A lien on all of a taxpayer’s property arises when a particular item of property is

valued for ad valorem tax purposes, and the lien continues until such taxes are paid. 

O.C.G.A. § 48-2-56(a), (d)(1).  Under Georgia law, taxes are assessed against real property

as of January 1 of each year, and the taxpayer holding the property as of January 1 is

responsible for returning it.  O.C.G.A. § 48-5-10.  Additionally, “[a]ll taxes are personal debt
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of the person required by this title to file the returns or to pay the taxes imposed by” Title

48.  O.C.G.A. § 48-2-55(a).  “Taxes shall be charged against the owner of property if the

owner is known . . . .”  O.C.G.A. § 48-5-9.  According to  Pindar, “[t]he ad valorem property

tax becomes a lien on the land as of January 1 of each year, even though the valuation, rate,

and amount remain to be fixed during the remainder of the year.” 1 Pindar’s Georgia Real

Estate Law and Procedure § 4:47 (7  ed. 2013) (citing O.C.G.A. §§ 48-2-56, 48-5-10).  Thus,th

Georgia law is clear that the  owner of the property on January 1 of each year is the person

personally liable for the property taxes.  See In re Waddy, Ch. 13 No. 09-64364-WLH, 2010

Bankr. LEXIS 4003, at *4 (Bankr. N.D. Ga. Sep. 23, 2010) (this case is cited for the same

proposition as an annotation in O.C.G.A.§§ 48-2-55 and 48-5-10).  The tax lien extends to

all of the taxpayer’s property, not merely to the property against which the taxes are

assessed.  O.C.G.A. § 48-2-56(a).  The person or entity personally liable for the ad valorem

taxes remains personally liable for them even after the property is sold, and the Tax

Commissioner retains a lien on the property that is enforceable against the subsequent

purchaser’s interest in the property.  Mulligan v. Security Bank of Bibb County, 280 Ga.

App. 248, 249-50, 633 S.E.2d 629, 631 (2006)   

Ad valorem taxes must be paid before any other debt, lien, or claim of any kind. 

O.C.G.A. §§ 48-2-56(b), 48-5-28(a).  As to the specific property against which the taxes are

assessed, the ad valorem tax lien is superior even to a prior recorded security deed. 

However, a security deed will take priority over an ad valorem tax lien where the security

deed affects property of the taxpayer other than the specific property against which the

taxes are assessed.  O.C.G.A. §§ 48-2-56(d)(2), 48-5-28(b).     

Counties and municipalities in Georgia provide various deadlines for the payment

of ad valorem taxes, but most of the deadlines occur near the third quarter of the year.  For

example, the due dates for Fulton County and City of Atlanta taxes vary from year to year,

but this year Fulton County taxes must be paid by October 31, while City of Atlanta taxes

must be paid by October 15.  DeKalb County taxes are due in two equal installments, this

year payable October 1 and November 15.  Local ad valorem tax facts for all or virtually all
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counties in Georgia can be accessed at https://dor.ga.gov/county-property-tax-facts-map.

Although an ad valorem tax lien arises without the filing of a fi.fa., the taxing

authority typically files and records a fi.fa. in the Superior Court records.  See Thompson

v. Adams, 157 Ga. 42, 120 S.E.2d 529, 530 (1923).  A Georgia Code section provides that a

fi.fa. shall be issued on unpaid taxes on December 20 of each tax year.  O.C.G.A. § 48-5-

161(a).  However, O.C.G.A. § 48-3-3 could allow the issuance of a fi.fa. earlier than

December 20.  O.C.G.A. § 48-3-3(c) requires the Tax Commissioner to provide written

notice to the taxpayer that ad valorem taxes are unpaid and that an execution will issue

unless paid.  This notice may be issued as soon as the last day on which payments are due. 

Id.  A fi.fa. “shall” issue at any time after thirty days after the service of the § 48-3-3(c)

notice.  Id. § 48-3-3(b).  

There is no requirement that this notice be sent by certified mail or personal

delivery; such notices are usually sent by regular mail.  Many counties (particularly ones

with large populations) have not kept copies of the notices they actually send, but rather

keep computerized or other records of the names and addresses of the delinquent taxpayers,

the amounts of unpaid taxes claimed in the notices, and the dates on which the notices are

sent.  Courts often accept proof of the mailing of these notices through the admission of the

computerized records as business records.  See Harper v. Foxworthy, Inc., 254 Ga. App.

495, 496, 562 S.E.2d 736, 738 (regarding Fulton County), cert. denied, (Ga. Sep. 6, 2002). 

It remains doubtful that a taxpayer can successfully mount a challenge to a fi.fa.

based on lack of or improper notice to the taxpayer.  See Saffo v. Foxworthy, Inc., 286 Ga.

284, 289, 687 S.E.2d 463, 467-68 (2009), cert. denied, 560 U.S. 939 (2010); Davis v.

Harpagon Co., 281 Ga. 250, 252, 637 S.E.2d 1, 3 (2006).  Rather, it is the taxpayer who

generally shoulders the responsibility of keeping the taxing authority informed of the name

and address of the current owner of the property to be taxed.  “It is not incumbent upon the

state and county to investigate the legal title to property before assessing the same.  The

only duty of the tax receiver of the state and county in regard to this matter is to see that all

property, not exempted as above set out, is returned by someone.”  Ledbetter v. Farrar
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Lumber Co., 177 Ga. 779, 171 S.E. 374, 377 (1933).  Georgia law requires that the taxpayer

file an ad valorem tax return on the property each year in the county where the land lies. 

O.C.G.A. § 48-5-10.  In years in which the property is transferred, the modern day (post July

1, 1992) transfer tax declaration is deemed a return.  O.C.G.A. § 48-5-20(a)(2); Cobb County

Bd. of Tax Assessors v. Morrison, 249 Ga. App. 691, 692-93, 548 S.E.2d 624, 626 (2001). 

Earlier versions of the transfer tax form may have been insufficient to constitute a return

because they did not provide for a sufficient description of the property (for example, a

place for the tax parcel ID number).  In years in which the property is not transferred and

no successive returns are actually filed, the property is deemed “automatically returned” at

the prior year’s valuation and assessment.  O.C.G.A. § 48-5-20(a)(1); Morrison, 249 Ga.

App. at 692-93, 548 S.E.2d at 626.

Also, a fi.fa. for unpaid ad valorem taxes lawfully can be issued against the current

owner’s predecessor in interest if the predecessor owned the property as of January 1 of the

tax year at issue.  Tharp v. Harpagon Co., 278 Ga. 654, 655, 604 S.E.2d 156, 157 (2004). An

interested party has no standing to challenge a fi.fa. based on an allegation that some other

party did not receive the requisite notice.  Edwards v. Heartwood 11, Inc., 264 Ga. App. 354, 

590 S.E.2d 734, 736 (2003), cert. denied, (Ga. Mar. 1, 2004).

Where the property is unreturned and the owner is unknown to the Tax

Commissioner, the execution can be issued against the property in rem.  O.C.G.A. § 48-4-2. 

Under such circumstances, the true owner is not entitled to notice of the fi.fa., and the fi.fa.

will be valid. 

Even if the true owner is successful in invalidating the fi.fa. due to misidentification

of the defendant in fi.fa., the Tax Commissioner generally has the power to re-issue the fi.fa.

if it is not dormant.  Interstate Bond Co. v. Phoenix Mut. Life Ins. Co., 181 Ga. 678, 183

S.E.2d 783, 786 (1936); Haden v. City of Atlanta, 177 Ga. 869, 171 S.E. 703, 703-04  (1933). 

Moreover, if a tax sale has been conducted, Pindar has recognized more recent case law

which apparently would allow a purchaser at a tax sale to enjoy an equitable lien or

equitable subrogation where the purchaser has satisfied the tax liability on the property,
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even though the fi.fas. themselves may be invalid for some reason.  See 1 Pindar § 4:55.

2. Other State Tax Liens.

Generally, unlike ad valorem tax liens, other Georgia, county or city tax liens do not

attach to real property unless and until the lien is recorded (especially as against security

deeds on the same property).  O.C.G.A. § 48-2-56(c), (e), (f), (g)(1).

Effective January 1, 2018, the Legislature created a uniform statewide system for

filing notices of state tax executions in favor of or enforced by the Georgia Department of

Revenue.  See generally O.C.G.A. §§ 48-3-40, et seq.  The execution is to be filed with the

“appropriate superior court clerk,” but shall be filed electronically.  O.C.G.A. § 48-3-42(a),

(c); 48-2-56(i).  Such executions are deemed filed and perfected upon receipt of the

electronic transmission by GSCCCA.  O.C.G.A. § 48-3-42(e).  GSCCCA is required to provide

confirmation of the transmission, and absent evidence of such confirmation there is no

presumption of filing.  Id.  

Effective January 1, 2018, an execution issued and filed pursuant to this new law was

to be a lien on all existing and after-acquired property and right to property, real or

personal, within the State of Georgia, belonging to the delinquent taxpayer named on the

execution. O.C.G.A. §§ 48-3-41, 48-3-42(d).  Effective February 20, 2018, however, these

two sections were amended to delete the “within the State of Georgia” language, and a new

subsection was added to expressly provide that: (1) all executions filed by the Department

on or after February 20, 2018 attach only to real property in the county in which the

execution has been filed, and that (2) after February 20, 2018, no previously filed

executions shall be considered to have statewide attachment to real property.  O.C.G.A. §

48-3-42(h). 

Importantly, the new law provides that all executions or fi.fas. issued by the

Department filed or recorded in the GED or lien docket of any county shall be invalid as of

December 31, 2017.  O.C.G.A. § 48-3-42(b).  Any such execution or fi.fa. which was last

recorded or rerecorded within 7 years before January 1, 2018 may be renewed for a period

of 10 years upon the Department’s filing of a renewed state tax execution with the
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applicable clerk of superior court between January 1, 2018 and February 20, 2018.  Id. 

Such a renewed state tax execution retains its original priority.  Id.

The new law also requires the Department to provide detailed information on

executions in its information management system.  O.C.G.A. § 48-3-43.  An execution

bearing a “Released” status on the Departments information management system shall

constitute a complete release of the execution, and the Department must also file a release

of the lien in the applicable superior court clerk’s office.  Id. § 48-3-44.

3. Federal Tax Liens.

A full analysis of the collection and enforcement of federal taxes and tax liens is

beyond the scope of these materials.  Generally, federal tax liens arise at the time the

assessment is made and continue until satisfied or rendered unenforceable by reason of

lapse of time.  26 U.S.C. § 6322.  In most cases, a tax lien will not attach to real property as

against any purchaser, holder of a security interest, etc. until a notice has been filed in the

deed records of the county in which the property is located.  Id. § 6323(a), (f)(1)(A)(I). 

However, under § 6323(a), (f)(4), a recorded federal tax lien against real property is

unenforceable against a purchaser or security interest holder “unless the fact of the filing

is entered and recorded in the index in such a manner that a reasonable inspection of the

index will reveal the existence of the lien.”  

Pindar warns that the 10-year lien for federal estate taxes attaches instantly  at the

date of death and applies even against a bona fide purchaser without notice.  3 Pindar § 26-

105; see 26 U.S.C. § 6324.  All loan disbursements made within 45 days after the filing of

the notice of a federal tax lien will not be subject to the tax lien, where the property is

covered by the terms of a written agreement entered into before the tax lien was filed.  26

U.S.C. § 6323(d).  The Internal Revenue Code lists many additional transfers, transactions,

and debt components (such as accruing interest and certain corporate advances) which are

not subject to a federal tax lien, even if such items occurred after the lien was filed.  See id.

§ 6323(b), (c).   

B. TRANSFERS OF TAX LIENS.
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Georgia has inconsistently recognized that a third party may pay an execution issued

for ad valorem property (and possibly other Georgia) taxes and become the transferee of

such execution, with the authority to cause the Sheriff to levy on the property and sell it for

unpaid taxes.  Moreover, the notice requirements for such transfers have varied

significantly, even over the last fifteen years, so special attention should be paid to the

statute in force at the time of the transfer(s). 

1. Old Law.

Prior to its repeal on May 21, 2002, O.C.G.A. § 48-3-19 generally provided that no

person may become a transferee of a tax execution unless and until: (1) such person has

notified the defendant in fi.fa. by certified mail or statutory overnight delivery, and has

notified the occupant of a single family residence or duplex by first class mail, that the

purchaser intends to pay such execution and take the transfer 60 days after the giving of

such notice; and (2) such person publishes the notice not less than once a week for three

weeks in the legal organ of the county in which the execution was entered if the certified

mail or statutory overnight notice is returned undelivered.  O.C.G.A. § 48-3-19(b) (2001). 

The prospective transferee was required to show to the Tax Commissioner proof of

compliance with the advertisement requirement before receiving the transfer.  Fulton

County’s treatment of this statutory section is detailed in Harper, 254 Ga. App. at 496, 562

S.E.2d at 738 – Fulton would not allow the transfer without receiving documentary proof

of compliance with the notice and advertising requirements.  The transferee was also

required to record the execution within 30 days of transfer on the General Execution Docket

of the county in which the execution was issued, as well as in the county in which the

defendant in fi.fa. resides, if different.  O.C.G.A. § 48-3-19(a)(1) (2001).  Failure to do so

meant that the transferee could lose its lien to a bona fide purchaser without notice.  Id.

Between April 14, 1997 and until its repeal effective May 21, 2002, the Georgia Code

had special provisions for bulk sales (called “block transfers”) of tax fi.fas.  A “block

transfer” was defined as a transfer of more than one execution of which the aggregate

principal amount of the executions is not less than $10,000.00.  O.C.G.A. § 48-3-
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19(c)(1)(D) (2001).  The rules governing such transfers were extremely detailed and are

generally beyond the scope of these materials.  

The notice provisions for block transfers were different than the general notice

provisions discussed previously.  The governing authority was prohibited from transferring

executions in blocks until it provided 90 days advance notice by regular mail of its intention

to authorize such transfers to a private company for collection unless the full amount due

is paid before transfer.  O.C.G.A. § 48-3-19(c)(3) (2001).  If a mailed notice was returned

undelivered or the delinquent taxpayer’s identity was unknown to the governing authority,

the governing authority was additionally required to publish such notice once a week for

three weeks in the legal organ of the county in which the execution was entered.  Id. 

Although the transferee could begin collection proceedings immediately upon transfer, the

transferee was also required to send notice to each delinquent taxpayer with an outstanding

execution indicating that the transferee is now holding the execution.  O.C.G.A. § 48-3-

19(c)(2)(E).  This notice was to be sent within 60 days after the transfer.  Id.

Interestingly, another part of the block transfers law provided that block transfer

agreements predating April 14, 1997 which were approved by the governing authority were

to remain in full force and effect until termination by the governing authority.  O.C.G.A. §

48-3-19(c)(2)(H) (2001).  Arguably, notice provisions in such pre-existing agreements could

be held to control over conflicting provisions in the statute. 

2. Repeal of Old Law and its Effect.          

O.C.G.A. § 48-3-19 was repealed in its entirety effective May 21, 2002.  The generally

reported reason behind the repeal of this law was to outlaw the practice of transferring

blocks of tax executions to private parties.  Nevertheless, transfers continued in Fulton

County and likely in some other counties, ostensibly under O.C.G.A. § 9-13-36, which

provided:

Whenever any person other than the person against whom the same has
issued pays any execution issued without the judgment of a court, under any
law, the officer whose duty it is to enforce the execution, upon the request of
the party paying the same, shall transfer the execution to the party. The
transferee shall have the same rights as to enforcing the execution and
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priority of payment as might have been exercised or claimed before the
transfer, provided that the transferee shall have the execution entered on the
general execution docket of the superior court of the county in which the
same was issued and, if the person against whom the same was issued resides
in a different county, also in the county of such person’s residence within 30
days from the transfer; in default thereof the execution shall lose its lien upon
any property which has been transferred bona fide and for a valuable
consideration before the recordation and without notice of the existence of
the execution.

The express language of O.C.G.A. § 9-13-36 did not prohibit transfers of fi.fas. based on  ad

valorem taxes, which gave rise to at least one Fulton County Superior Court judgment

requiring the Tax Commissioner to bulk transfer a series of tax fi.fas. to a private tax lien

purchaser despite the repeal of O.C.G.A. § 48-3-19.  The Tax Commissioner failed to appeal

this judgment, and bulk transfers to this entity resumed.  

Then, the Court of Appeals decided E-Lane Pine Hills, LLC v. Ferdinand, 277 Ga.

App. 566, 627 S.E.2d 44 (2005), cert. denied, (Ga. Jul. 13, 2006).  In E-Lane, the Court of

Appeals held that the repeal of O.C.G.A. § 48-3-19 eliminated all statutory authorization for

governments to transfer tax fi.fas. after May 21, 2002, despite the existence of O.C.G.A. §

9-13-36.  The Court of Appeals also expressly rejected amicus Vesta Holdings, LLC’s

assertion that the opinion apply prospectively only.  No other reported case has expressly

invalidated any transfers of tax fi.fas. made between May 21, 2002 and the effective date of

the new O.C.G.A. § 48-3-19 on July 1, 2006.  In the author’s opinion, a tax sale based on tax

fi.fas. which were transferred between May 21, 2002 and July 1, 2006 possibly could be

challenged as void due to the repeal of all statutory authority for the transfer, but such a

challenge would require the filing of a lawsuit against the county, the tax fi.fa. transferee,

and anyone who purchased at a tax sale based on such fi.fa., and such a claim could be

subject to defenses such as laches or the tax sale purchaser’s adverse possession under color

of title. 

3. New Law.

In 2006, the Georgia Legislature passed a new O.C.G.A. § 48-3-19, which applies to

all tax fi.fas. transferred on or after July 1, 2006, but which does not apply to tax fi.fas.
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transferred before that date.  Under the new law, the transferee is required to record the

fi.fa. within 30 days of transfer on the General Execution Docket of the county in which the

execution was issued.  O.C.G.A. § 48-3-19(b)(1) (2006).  Failure to do so meant that the

transferee could lose its lien to a bona fide purchaser without notice.  Id.  No tax

commissioner or similar officer is required to make any transfers of fi.fas.  Id.  

Within 60 days following the transfer, the transferee must notify the delinquent

taxpayer of the transfer of the fi.fa. by first class mail.  Id. § 48-3-19(c)(1).  The notice shall

contain the name, address and telephone number of the transferee’s business office and the

amount necessary to satisfy the fi.fa.  Id. § 48-3-19(c)(1)(A), (B).  In the event the notice

sent by first-class mail is returned undelivered, the transferee must perform “due diligence”

in an effort to obtain the delinquent taxpayer’s correct address or any new owner’s correct

address and resend the notice by first-class mail.  Id. § 48-3-19(c)(2).  “Due diligence”

includes checking telephone directories for the county in which the property is located,

checking the tax commissioner’s records in the county in which the property is located, or

checking the real estate records in the county in which the property is located.  Id. § 48-3-

19(a)(2).  The Georgia Code does not prescribe a penalty (such as loss of the lien) for failing

to provide the requisite notice.  However, the Fulton County Sheriff, for example, will not

accept the fi.fas. for levy and sale unless the statutory notices are provided.  A transferee

which pays a tax commissioner or similar more than $2 million in any calendar year is also

required to maintain a reasonably accessible office within 50 miles of the superior court

courthouse in the county in which that tax commissioner serves.  The office must be open

to the public at least 8 hours per day, 5 days per week.  Id. § 48-3-19(g). 

Before July 1, 2016, taxes and transferred fi.fas. bore interest at 1% per month or part

month.  O.C.G.A. §§ 48-2-40, 48-3-20 (2015).  Beginning July 1, 2016, the interest rate on

taxes and transferred fi.fas. became variable – bearing interest at an annual rate equal to

the bank prime loan rate as posted by the Board of Governors of the Federal Reserve System

in statistical release H.15 (or any superseding publication), based for the calendar year on

the first weekly posting of statistical release H.15 on or after January 1, plus 3%, to accrue
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monthly.  Id. §§ 48-2-40, 48-3-20 (2016).  Additionally, the transferee may charge and

collect recording fees actually expended in recording the transferred fi.fa..  Id. § 48-3-19(d). 

The transferee is not authorized to submit the fi.fa. to the sheriff or other levying officer for

levy until 12 months after the date of the transfer, or 24 months after the tax giving rise to

the fi.fa. was originally due, whichever is earlier.  Only the appropriate levying official, such

as the sheriff, may advertise and sell the property under a tax fi.fa.  Id. § 48-3-19(e)(1).

Until the fi.fa. is paid in full or satisfied, on or before November 15 of each year after

the calendar year in which the transfer occurred, the transferee must send notice by regular

mail to the delinquent taxpayer and record owner of the property, informing that the fi.fa.

is still outstanding.  The notice must provide the transferee’s most updated contact

information.  Id. § 48-3-19(f).   Again, the Georgia Code does not prescribe a penalty (such

as loss of the lien) for failing to provide this notice, but the Fulton County Sheriff, for

example, will not accept the fi.fas. for levy and sale unless the statutory notices are

provided. 

C. RESOLVING STATE, COUNTY, AND CITY TAX LIENS.

As noted above, before July 1, 2016, Georgia, county, and municipal tax fi.fas. bore

interest at 1% per month or part month, and after July 1, 2016 such fi.fas. bear interest at

the annual rate of the first weekly published bank prime loan rate each year + 3%, accruing

monthly.  O.C.G.A. §§ 48-2-40, 48-3-20.  The lender or other person seeking to obtain

cancellation of the tax lien must pay or tender the full amount of the tax liability, plus any

interest and penalties, to the holder of the tax lien.  If the holder accepts the payment in full,

the fi.fa. should be marked “canceled” or “satisfied” by placing such language on the face

of the original fi.fa. and re-recording it, or by obtaining a separate document instructing the

cancellation of the fi.fa. and recording that document.

If the holder refuses to cancel the tax lien despite a tender of the full amount owed,

the lender or other person seeking to satisfy the tax lien may be forced to resort to litigation. 

Under Georgia law, tender of the full amount to discharge a tax lien is the equivalent of

payment, just like it is with any other lien.  See Gaston v. Tate, 169 Ga. App. 298, 299, 312
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S.E.2d 372, 372-73 (1983); O.C.G.A. § 13-4-24.  Practically speaking, if a holder refused to

accept a full tender, the money can be paid into the court registry and the holder can be

sued for a declaration that the lien is satisfied.  There exists authority for the recovery of

attorneys’ fees against the lienholder under O.C.G.A. § 13-6-11 for bad faith refusal to accept

a full tender under these circumstances.  Bowman v. Poole, 212 Ga. 261, 262, 91 S.E.2d 770,

772-73 (1956).  

D. RESOLVING FEDERAL TAX LIENS.

Federal tax liens exist until satisfied or rendered unenforceable by the lapse of time. 

26 U.S.C. § 6322.  If the federal tax lien was filed more than 30 days before the scheduled

foreclosure sale, the lender must give the local IRS written notice of the sale by registered

or certified mail or personal service not less than 25 days before the advertised date of the

sale.  26 U.S.C. § 7425(b)(1).  A foreclosure sale conducted without complying with the

notice requirement will result in survival (non-extinguishment) of a junior federal tax lien

if the lien was on file for more than 30 days before the sale.  Tompkins v. U.S., 946 F.2d 817,

821 (11  Cir. 1991).   th

However, a foreclosure sale conducted after the proper and timely provision of notice

to the IRS will, in the absence of an objection asserted by the IRS, result in extinguishment

of a junior federal tax lien on that property.  26 U.S.C. § 7425(b)(2), (c)(1); Tompkins, 946

F.2d at 821.  A junior federal tax lien can be extinguished without the provision of notice

to the IRS if the foreclosure sale is conducted less than 30 days after the filing of the tax

lien.  Id. § 7425(b)(2)(A).  In addition, the federal tax lien can be extinguished by full

payment, id. § 6322, or by consent of the IRS.  Id. § 7425(c)(2).    

The IRS has the right to redeem real property which has been sold at a nonjudicial

sale to satisfy a lien, security deed, or other security instrument with priority over the tax

lien.  Id. § 7425(d)(1).  This right to redeem exists even if the IRS consents to the sale under

§ 7425(c)(2);  26 C.F.R. § 301.7425-4(a)(1).  In Georgia, until such time as the Legislature

prescribes a post-foreclosure redemption period, the federal redemption period lasts 120

days after the date of the foreclosure sale.  26 U.S.C. § 7425(d)(1).
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There is authority for the proposition that the IRS’ rights to notice and to redeem the

real property under 26 U.S.C. § 7425 are contingent on whether the IRS properly recorded

its federal tax lien “in such a manner that a reasonable inspection of the index will reveal

the existence of the lien” under 26 U.S.C. § 6323(a), (f)(4).  See In re Crystal Cascades Civil,

LLC, 398 B.R. 23, 37-38 (Bankr. D. Nev. 2008), aff’d, 415 B.R. 403 (9  Cir. BAP 2009).  th

E. DORMANCY.

O.C.G.A. § 48-3-22 provides that “all laws in reference to a period of limitation as to

ordinary executions for any purpose or to the length of time or circumstances under which

ordinary executions lose their lien in whole or in part are applicable to tax executions.”  This

is an adoption of Georgia’s dormant judgment lien rule under O.C.G.A. § 9-12-60.  Liens for

county and city taxes and state ad valorem taxes become dormant (unenforceable) and

cannot be revived upon the passage of seven years from the latest of the following events:

(1) the first date on which the fi.fa. could have been issued, if no fi.fa. is issued;
(2) the date of issuance of the fi.fa., if issued within 7 years of the first date on which the

fi.fa. could have been issued; 
(3) the date of recording of the fi.fa., if the fi.fa. is recorded (not merely stamped “filed”)

in the superior court GED Book within 7 years of the date of timely issuance; or
(4) the latest entry upon the fi.fa. (levy, attempted levy, or nulla bona), if the fi.fa.

bearing the entry is re-recorded in the superior Court GED Book within 7 years of
the recording date of the fi.fa. (if no prior attempts to levy), or within 7 years of the
recording date of the last prior timely entry upon the fi.fa.

See O.C.G.A. § 48-3-21; Georgia R.R. & Banking Co. v. Wright, 124 Ga. 596, 624, 53 S.E.

251, 264-65 (1906), rev’d on other grounds, 207 U.S. 127 (1907); Oxford v. Generator Exch.,

Inc., 99 Ga. App. 290, 294-95, 108 S.E.2d 174, 177-78 (1959).  Conceivably, a tax fi.fa. could

be kept alive in perpetuity if an attempted levy is made in regular, less-than-7-year

intervals.  Oxford, 99 Ga. App. at 294-95, 108 S.E.2d at 178; O.C.G.A. § 48-3-21.

As to what what constitutes an “entry upon the fi.fa.” sufficient to restart the seven-

year clock, Oxford suggests that an entry must actually be stamped on the fi.fa. and the fi.fa.

must be re-recorded during the seven-year period.  Fulton County and many tax lien block

transferees have previously taken the position that an attempted (but unrecorded) levy

coupled with the re-recording of the fi.fa. during the seven-year period should suffice.  In
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addition, a properly and timely recorded tax deed which is later invalidated due to the

conduct of the sale or the levy should be sufficient to restart the clock if the underlying

fi.fas. were not also invalidated.

Prior to January 1, 2018, liens for Georgia taxes were subject to the same dormancy

rules as county and municipal taxes and state ad valorem taxes.  O.C.G.A. § 48-3-21 (2017). 

However, with the Legislature’s enactment a uniform system for filing state tax executions,

O.C.G.A. § 48-3-40, et seq., liens for taxes due or administered by the Georgia Department

of Revenue are now subject to different rules.  As discussed above, all prior recorded state

tax executions are deemed invalid as of December 31, 2017, and those which have been

recorded or rerecorded within 7 years before January 1, 2018 can be renewed for a period

of 10 years by recording a renewed state execution with the applicable superior court clerk

between January 1 and February 20, 2018.  O.C.G.A. § 48-3-42(b).  A lien of an execution

filed pursuant to O.C.G.A. § 48-3-42 continues in effect until released or withdrawn or until

the execution has expired.  Id. § 48-3-42(f).  The Department must issue an execution

within 5 years of the date of a final assessment.  Any execution filed or renewed after

January 1, 2018 expires 10 years from the date of filing, and is not subject to renewal by

nulla bona or otherwise.  Id. § 48-3-42(g).  These limitation periods can be tolled for five

different reasons, including: (1) the pendency of an installment agreement between the

taxpayer and the Commissioner plus an additional 90 days; (2) after a court proceeding for

the imposition or collection of a tax is timely commenced, until the liability for the tax or

a judgment against the taxpayer on the liability is satisfied or becomes unenforceable; (3)

the duration of any enforcement action initiated before expiration of the period of

limitations; (4) during the pendency of any prohibition on the Commissioner to collect tax

liability due to a bankruptcy case, plus an additional 6 months; and (5) while a taxpayer’s

offer-in-compromise is under consideration by the Commissioner.  Id. § 48-3-42(g).

(1) the duration of an installment agreement between the tax       

As to the correction of invalid tax fi.fas., although the Tax Commissioner generally

has the power to re-issue them where they were previously invalid for some reason, see
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Haden, 177 Ga. at 869, 171 S.E. at 703-04, such power appears to be limited by the 7-year

dormancy rule.  Id.  In other words, an invalid fi.fa. likely cannot be cured by its reissuance 

more than seven years after the fi.fa. first could have been issued.  Cf. Georgia Securities Co.

v. Sanders, 74 Ga. App. 295, 298, 39 S.E.2d 570, 572-73 (1946) (invalid judgment fi.fa.

cannot be cured by an amendment more than 7 years after the entry of the judgment, even

though amendments to fi.fas. generally “relate back” to the date of issuance).

As to federal taxes, the IRS may levy or proceed in court to collect federal taxes if

such efforts are commenced within 10 years of the date of assessment.  26 U.S.C. §

6502(a)(1).  Taxes must be “assessed” within 3 years after a return is filed.  Id. § 6501(a). 

The “assessment” is really nothing more than a bookkeeping notation wherein the IRS

establishes an account against the taxpayer on the tax rolls.  Remington v. U.S., 210 F.3d

281, 284 (5  Cir. 2000).  A federal tax lien can be refiled without losing priority if it isth

refiled in the same deed records as the previous lien within 10 years and 30 days after the

assessment of the tax, and within 10 years after the close of the preceding refiling period. 

26 U.S.C. § 6323(g).  The date of assessment will be included on the face of the typical

federal tax lien.   

III. DEALING WITH TAX DEEDS.

A different situation arises if the pre-foreclosure title examination discloses that the

property advertised to be foreclosed has been sold at a tax sale.  This problem usually

results in the suspension of foreclosure proceedings until the tax deed problem is resolved

(if it can be resolved).

A. LEVY AND SALE.

1. In General.

A levy of a tax execution and a tax sale are governed generally under the same rules

governing judicial sales.  O.C.G.A. § 48-4-1(a)(1).  An in personam execution may be levied

upon any property of the defendant in fi.fa., real or personal, and it may be levied on land

first without resorting to personalty.  O.C.G.A. § 48-2-56; 1 Pindar § 4:45. 

2. Notices and Advertisement.
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When levying upon real property for nonpayment of taxes, the Sheriff is required to

give 20 days written notice of the levy to the record owner of the property and to the record

owner of each security deed and mortgage affecting such property.  The notice must be

personally delivered or delivered by certified or registered mail or statutory overnight

delivery.  O.C.G.A. § 48-3-9(a).  A holder of a security deed or mortgage is entitled to such

notice if the name and address of the holder is stated on the face of a properly recorded

security deed or mortgage or transfer of same.  Id. § 48-3-9(b).  Lenders should always

include a contact address on the face of their security deeds, so that they have a reasonable

opportunity to be notified if a tax sale is scheduled. 

The provisions of O.C.G.A. § 48-3-9 appear to be part of the Georgia legislative

response to Mennonite Bd. of Missions v. Adams, 462 U.S. 791 (1983), and Funderburke

v. Kellett, 257 Ga. 822, 364 S.E.2d 845 (1988), both of which provided that due process

requires more than mere publication notice to “reasonably ascertainable” interested parties

before a tax sale can be conducted and before the statutory right to redeem can be

foreclosed.  The Georgia Code additionally requires the provision of 10 days notice of the

tax sale by registered or certified mail or statutory overnight delivery, issued to the

defendant in fi.fa.’s last known address according to the records of the Tax Commissioner. 

O.C.G.A. § 48-4-1(a)(1).  The tax sale must also be advertised in accordance with the rules

governing judicial sales, which are contained in O.C.G.A. § 9-13-140, et seq. (publication

once a week for the 4 weeks immediately preceding the sale in the legal organ of the county

in which the sale is to take place).  

Mennonite does not require that the reasonably ascertainable interested parties

receive actual notice, only that the person giving the notice reasonably attempt to provide

actual notice.  Hamilton v. Renewed Hope, Inc., 277 Ga. 465, 467, 589 S.E.2d 81, 84 (2003). 

For example, implied notice arising from the interested party’s refusal of properly

addressed certified mail should satisfy Mennonite.  Harper, 254 Ga. App. at 498, 562 S.E.2d

at 739-40.

Yet, the Georgia appellate courts have also recognized that defects in following the
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notice provisions of the tax sale statute may give rise to an action for damages against the

sheriff or other officer charged with the duty of providing such notice, but will not render

void the tax sale or tax deed.  GE Capital Mortgage Services, Inc. v. Clack, 271 Ga. 82, 83,

515 S.E.2d 619, 621 (1999); Harper, 254 Ga. App. at 498-99, 562 S.E.2d at 740.  Such notice

provisions are directory in nature; the officer’s neglect may give rise to an action for

damages, but will not affect the title of a bona fide purchaser at the tax sale.  Harper, 254

Ga. App. at 499, 562 S.E.2d at 740.  A purchaser at a tax sale is entitled to presume that the

sheriff or other officer took the necessary steps to make the tax sale valid.  Even if a

purchaser was placed on notice that the sheriff or other officer may not have complied with

each of the steps, the tax sale cannot be avoided in the absence of fraud or collusion on the

part of the purchaser.   Harper, 254 Ga. App. at 499, 562 S.E.2d at 740.  Therefore, a tax

sale likely will be upheld in court even if the lender did not receive actual notice of the tax

sale, if the lender did not have a viable address on the face of its security deed or

assignment.     

Moreover, an interested party (such as a mortgage lender) lacks standing to

complain that some other interested party did not receive notice of the tax sale.  Clack, 271

Ga. at 83, 515 S.E.2d at 621.

3. Tax Sales.

A tax sale should be conducted generally in the same manner as a judicial sale. 

O.C.G.A. § 48-4-1(a).  Judicial sales are governed generally by O.C.G.A. § 9-13-161, et seq. 

A person required to pay the tax cannot improve on his current title merely by purchasing

at the tax sale; such purchase is treated as a payment.  O.C.G.A. § 48-4-4.  Cities and

counties are authorized to bid at the tax sale, but only in the absence of any other bids for

the full amount of taxes and costs.  O.C.G.A. §§ 48-4-20, 48-5-359(b).   Cities and counties

are limited to bidding only the full amount of the tax executions due plus costs.  Wachovia

Mort. Co. v. DeKalb County, 241 Ga. 416, 417, 246 S.E.2d 183, 185 (1978).

The highest bidder at a Georgia, county, or municipal tax sale is entitled to a tax deed

executed by the levying officer (usually the Sheriff or the Tax Commissioner).  The
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purchaser at such tax sale does not acquire legal title to the property, but rather acquires 

a merely defeasible (and taxable) fee interest in the property, which may be divested upon

the tender and payment of the full redemption amount.  Brown Investment Group, LLC v.

Mayor and Aldermen of City of Savannah, 289 Ga. 67, 68, 709 S.E.2d 214, 216 (2011);   NTF

v. Harpagon, 277 Ga. 43, 586 S.E.2d at 238.  The tax sale purchaser is also not entitled to

possession of the property until a barment (foreclosure of right to redeem) has been

effectuated.  Brown, 289 Ga. at 68-69, 709 S.E.2d at 216; Whitaker Acres, Inc. v. Schrenk,

170 Ga. App. 238, 240, 316 S.E.2d 537, 539 (1984).

In contrast, the manners in which a federal tax sale can be conducted are more

flexible.  See  26 U.S.C. § 6335.  After the sale, upon payment of the full purchase price, the

IRS gives the purchaser a certificate of sale which recites the property sold, the defendant

in fi.fa., the purchaser, and the price.  Id. § 6338(a).  The Internal Revenue Code specifies

a 180-day redemption period in which the owners, lienholders, or any other person with an

interest in the property may pay the full price plus 20% per annum interest to the purchaser

or (if not found) the IRS.  Id. § 6337(b)(1), (2).  If timely redeemed, the IRS will file a

certificate of redemption.  Id. § 6337(c).  If the property is not redeemed, the purchaser can

trade the certificate of sale for a deed to the property.  Id § 6338(b).

   4. Void Tax Sales. 

Although defects in the notice and advertisement provisions relating to tax sales will

not invalidate the tax sale, a number of other circumstances could give rise to a void tax

sale.  Although this list is not exhaustive, these circumstances include, but are not limited

to, the following:

Sale of the Property in the Name of Someone Other than the
Current Owner.

“[W]hen property is sold at a tax sale as the property of someone other than the

actual title holder, the sale is void.”  Harpagon Co., LLC v. Gelfond, 279 Ga. 59, 60, 608

S.E.2d 597, 598 (2005).  A line of cases provides that “no property can be sold under a tax

execution in personam as the property of the defendant therein, when the defendant has

neither title nor possession nor any right to represent the person who has [title]; and a sale
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under these circumstances would be void as to the true owner.”  Patterson v. Florida Realty

& Fin. Corp., 212 Ga. 440, 442-43, 93 S.E.2d 571, 574 (1956); accord, Deraney v. Mays, 205

Ga. 142, 52 S.E.2d 711 (1949); Turner v. Hale, 188 Ga. 197, 3 S.E.2d 591 (1939); James v.

Riley,  181 Ga. 454, 182 S.E. 604 (1935); see also Canoeside Properties, Inc. v. Livsey, 277

Ga. 425,  589 S.E.2d 116 (2003).  Compare Gelfond, 279 Ga. 59, 608 S.E.2d 597 (2005)

(Gelfond owned the property, but it was sold at tax sale in the name of THR; tax sale was

void), with Tharp, 278 Ga. 654, 604 S.E.2d 156 (NCO sold the property to Tharp in 1998

before the tax sale, but the fi.fas. listed NCO as the defendant in fi.fa.; tax deed properly

listed Tharp as the owner of the property at the time of the tax sale; tax sale was valid). 

However, where the property is unreturned and the owner is unknown to the Tax

Commissioner, the execution can be issued against the property in rem.  O.C.G.A. § 48-4-2. 

Under such circumstances, the true owner is not entitled to notice of the fi.fa., and the fi.fa.

and sale will be valid.

Bad Property Description.

See Gelfond, 279 Ga. 59, 608 S.E.2d 597 (second reason that tax sale was void was

because tax deed ambiguously described Adair Avenue property in one place and different

Virginia Hill property in another place; the property description on the tax deed was

irreconcilably ambiguous).

No Lawful Levy.

A levy of real property is simply accomplished by entering the levy on the fi.fa. 

O.C.G.A. § 9-13-12.  Even without satisfying this requirement, a levy will be recognized

through an overt act of constructive seizure, such as by physically tacking a notice of

execution of levy on the real property at issue.  Powers v. CDSaxton Properties, LLC, 285

Ga. 303, 304-05, 676 S.E.2d 186, 188 (2009).  Where neither has occurred, the tax sale is

void.  Id.

Excessive Levy. 

Upon the levy of an in personam execution, the levying officer is required to levy on

and sell only so much of the land as will bring the amount due, including interest and costs. 
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“The levy of a tax execution upon a house and lot of much greater value than such

execution, where the lot is capable of being subdivided into parcels, any one of which is of

sufficient value to discharge the fi.fa., is excessive, and the sale of the entire property is

void.”  Clack, 271 Ga. at 83, 515 S.E.2d at 621.  However, if the land cannot be subdivided

as to be sold in parcels, then the levy is not excessive despite a large disparity between the

amount of the execution and the market value of the property.  Id. at 84, 515 S.E.2d at 622. 

Large tracts of rural or undeveloped land are much more susceptible to subdivision (and

therefore a successful excessive levy claim) than are individual lots in dedicated

subdivisions, especially those governed by zoning laws or restrictive covenants.

Executions in rem may be levied on the entire tract regardless of value, but the courts

have recognized that only so much of the land should be sold as is necessary to satisfy the

fi.fas.  1 Pindar § 4:45.

Property not Subject to Ad Valorem Taxation.

See, e.g., Marathon Investment Corporation v. Spinkston, 281 Ga. 888, 644 S.E.2d

133 (2007) (sale void because property was tax exempt as church property and county

provided no notice of tax liability to church).

Taxes Already Paid.

Full payment of the amount due renders the underlying fi.fa. void, and further voids

any tax sale subsequently conducted thereon.  See Mayor & Council of Millen v. Clark, 193

Ga. 132, 133, 17 S.E.2d 742, 743 (1941). 

Second Purported Tax Sale by Competing Holder of Tax
Liens.

Where a tax sale has occurred based on the levy and sale of some (but not all)

outstanding ad valorem tax liens, the holders of other ad valorem tax liens that encumbered

the property at the time of the first tax sale cannot send those competing tax liens to levy 

for a second tax sale.  NTF v. Harpagon, 277 Ga. at 44-45, 586 S.E.2d at 239-40.  A second

purported tax sale in these circumstances would be void.  DRST Holdings,, Ltd. v. Agio

Corp., 282 Ga. 903, 904-05, 655 S.E.2d 586, 587-88 (2008).  Rather, the holder of such

competing tax liens can apply for and obtain any excess proceeds from the first tax sale, or
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can redeem the property from the first tax sale, or both.  NTF v. Harpagon, 277 Ga. at 44-

45, 586 S.E.2d at 239-40.  If the property is redeemed from the first tax sale, then the

holder of the competing tax liens can send them to levy for a second tax sale.  See Lowe v.

City of Atlanta, 221 Ga. 477, 478-79, 145 S.E.2d 534, 535-36 (1965).    

Property owned by Certain Federal Agencies.

A number of federal agencies provide mortgage loan or mortgage guaranty or

insurance programs.  By statute, property held or acquired by certain federal agencies in

connection with their mortgage programs is expressly subject to ad valorem taxation.  See,

e.g., 12 U.S.C. § 1706b (HUD).  Nevertheless, even if the agency-owned property is subject

to local property taxes, such statutes may not be broad enough to allow a Tax Commissioner

to levy on and sell the agency’s property in a nonjudicial tax sale.  For example, multiple

federal courts have held that attempted nonjudicial sales of HUD-owned property are void

under the Supremacy Clause of the U.S. Constitution, U.S. Const. Art. VI, cl. 2, and the

Property Clause of the U.S. Constitution, U.S. Const. Art. IV, Sec. 3, cl. 2.  E.g., U.S. v.

County of Richland, 500 F. Supp. 312 (D.S.C. 1980) (nonjudicial levy and tax sale of HUD-

owned property was void); Secretary of HUD v. Secretary of HUD, 117 F. Supp. 2d 970 (C.D.

Cal. 2000) (nonjudicial foreclosure sale of HUD-owned property to enforce homeowner

association assessments was void).  A full discussion of the laws involving all of these

federal agencies is beyond the scope of these materials.       

   5. Transfers of Tax Deed Title. 

Property rights under a Georgia, county, or municipal tax deed are freely

transferrable just like any other property interest.  Doe v. Roe, 234 Ga. 127, 129, 214 S.E.2d

880, 882 (1975); see Machen v. Wolande Mgt. Group, Inc., 271 Ga. 163, 164, 517 S.E.2d 58,

59 (1999) (Wolande was the assignee of the purchaser at the tax sale).

B. REDEMPTION.  

A tax deed detected prior to the scheduled foreclosure sale may be resolved quickly

and easily by paying the redemption price in exchange for a redemption quitclaim deed.

“After the tax sale, the delinquent taxpayer or any other party holding an interest in or lien
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on the property may redeem the property by paying to the tax sale purchaser [or the

purchaser’s transferee] the purchase price plus any taxes paid and interest.  NTF v.

Harpagon, 277 Ga. at 42, 586 S.E.2d at 235. 

1. How Calculated (2002 Law v. 2016 Law).

Georgia law governing the calculation of the redemption amounts has varied over

the relevant period.  Beginning in July 1, 1996, the redemption amount increased to the

following: (1) the amount paid for the property at the tax sale, plus (2) any taxes paid by the

purchaser after the tax sale (this amount was actually added effective July 1, 1997), plus (3)

any special assessments on the property, plus (4) a premium of 20% for each year or part

year elapsed between the date of the sale and the date of the redemption payment, plus (5)

actual sheriff’s and publication costs if a barment notice is given, plus (6) an additional 20%

premium if a barment notice is given.  O.C.G.A. § 48-4-42 (2001).  This method of

calculation applied to any tax sale made before July 1, 2002, so long as the redemption was

effected after July 1, 1997.

For tax sales that have occurred after July 1, 2002, however, the barment calculation

is not nearly as lucrative for the purchaser.  Redemption amounts for tax sales occurring

between July 1, 2002 and June 30, 2016 are calculated as follows: (1) the amount paid for

the property at the tax sale, plus (2) any taxes paid by the purchaser after the tax sale, plus

(3) any special assessments on the property, plus (4) a premium of 20% for the first year

of part year elapsed between the date of the sale and the date of the redemption payment,

plus (5) 10% for each year or part year thereafter, plus (6) actual sheriff’s and publication

costs if 30 days elapse after a barment notice is given.  O.C.G.A. § 48-4-42 (2003).

EXAMPLE

If a tax sale occurred on July 8, 2014 in the principal amount of $100,000.00, the purchaser

paid 2015-2017 taxes on October 1 each year at $5,000.00 per year, there was no special

assessment, the purchaser served a barment notice with actual sheriff’s and publication costs

in the amount of $1,000.00 and 30 days elapsed after the barment notice and before the

redemption, and the redemption is tendered on April 1, 2018, one method of calculating the

barment amount is as follows:

Face of Tax Deed 7/8/14   $100,000.00

20% on 7/8/14 (“part year”)        20,000.00

10% on 7/8/15     10,000.00
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10% on 7/8/16     10,000.00

 Subtotal for Tax Deed Face      $140,000.00

2015 Taxes 10/1/15     $   5,000.00

20% on 10/1/15       1,000.00

10% on 10/1/16          500.00

10% on 10/1/17          500.00

Subtotal for 2015 Taxes $    7,000.00

2016 Taxes 10/1/16       $   5,000.00

20% on 10/1/16       1,000.00 

10% on 10/1/17          500.00

Subtotal for 2016 Taxes $    6,500.00

 

2017 Taxes 10/1/17    $   5,000.00

20% on 10/1/17       1,000.00 

Subtotal for 2017 Taxes $    6,000.00

 

Subtotal of Tax Deed and 2015-2017 Taxes Above    $159,500.00

Sheriff, Mailing, Publication Costs     $    1,000.00

TOTAL    $160,500.00

For tax sales that have occurred after July 1, 2016, the barment calculation remains

generally the same as before, except that a tax sale purchaser can add any amounts paid

after the tax sale for condominium, POA, or homeowners’ association assessments. 

O.C.G.A. § 48-4-42(c) (2016).  

EXAMPLE

If a tax sale occurred on July 5, 2016 in the principal amount of $100,000.00, the purchaser

paid 2016-2017 taxes on October 1 each year at $5,000.00 per year, there was no special

assessment, the purchaser paid 2017-2018 POA assessments on March 1 of each year at

$1,000.00 per year, the purchaser served a barment notice with actual sheriff’s and

publication costs in the amount of $1,000.00 and 30 days elapsed after the barment notice

and before the redemption, and the redemption is tendered on April 1, 2018, one method of

calculating the barment amount is as follows:

Face of Tax Deed 7/5/16   $100,000.00

20% on 7/5/16 (“part year”)        20,000.00

10% on 7/5/17      10,000.00

 Subtotal for Tax Deed Face      $130,000.00

2016 Taxes 10/1/16     $   5,000.00

20% on 10/1/16       1,000.00

10% on 10/1/17          500.00

Subtotal for 2016 Taxes $    6,500.00

2017 Taxes 10/1/17       $   5,000.00

20% on 10/1/17       1,000.00 
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Subtotal for 2017 Taxes $    6,000.00

2017 POA 3/1/17     $      500.00

20% on 3/1/17          100.00

10% on 3/1/18            50.00

Subtotal for 2017 POA $        650.00

2018 POA 3/1/18       $       500.00

20% on 3/1/18           100.00 

Subtotal for 2018 POA $        600.00

 

Subtotal of Tax Deed and 2015-2017 Taxes Above    $143,750.00

Sheriff, Mailing, Publication Costs     $    1,000.00

TOTAL    $153,750.00

2. Who Can Redeem.

O.C.G.A. § 48-4-40 generally limits the pool of persons who can redeem the property

to the defendant in fi.fa., and any person who has right, title, or interest in the property or

a lien on the property.  Thus, a holder of a security deed on the property would be entitled

to redeem.  The Georgia Code provides that a creditor of the defendant in fi.fa. can redeem

the property and have a claim against the property in the amount advanced if there is any

post-redemption sale of the property under a judgment in favor of the creditor, and the

redemption quitclaim deed is recorded.  O.C.G.A. § 48-4-41.  

In 2010, the Court of Appeals gave validity to a redemption by a creditor of the

defendant in fi.fa. without the creditor having obtained the money judgment contemplated

under O.C.G.A. § 48-4-41 – at least for purposes of determining entitlement to excess

proceeds from a tax sale.  United Capital Fin. of Atlanta, LLC v. American Investment

Assocs., Inc., 302 Ga. App. 400, 691 S.E.2d 272 (2010).  In United Capital, the Court of

Appeals expressly did not decide whether the creditor was allowed to redeem in the first

place, merely noting that the tax deed holder had allowed the redemption to occur, id. at

403-04, 691 S.E.2d at 275, and further holding that the mere fact of the redemption entitled

the creditor without a judgment to the excess proceeds from the tax sale under the express

language of O.C.G.A. § 48-4-43, id. at 405, 691 S.E.2d at 275-76. 
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The holding in United Capital does not mean that some outsider who totally lacks

any right, title, or interest in or a lien on the property and who is not a creditor of the

defendant in fi.fa. would have any right to redeem or any resulting lien on or claim to the

property if the redemption money was accepted, because those facts were not presented to

the Court of Appeals.  In fact, the Supreme Court has held that a purported redemption by

one who has no present right to redeem is void.  DRST Holdings, Ltd. v. Brown, 290 Ga.

317, 318-19, 720 S.E.2d 626, 628 (2012) (DRST redeemed over a year before it took a paper

assignment of the lien on which it claimed a right to redem); cf. Postell v. Trintec Portfolio

Servs., LLC, 341 Ga. App. 283, 283-84, 799 S.E.2d 597, 598 (2017) (summary judgment to

Trintec reversed where the paper assignment of homeowners’ association lien contained

multiple ambiguities). 

Nevertheless, the holding in United Capital did open the door for abuse in

connection with applications for excess proceeds from tax sales until the Georgia Court of

Appeals overruled United Capital in DLT List, LLC v. M7VEN Supportive Housing & Dev.

Corp., 335 Ga. App. 318, 779 S.E.2d 436 (2015), aff’d, 301 Ga. 131, 800 S.E.2d 362 (2017).

An interest in the property sufficient to entitle a person to redeem can arise before

or after the tax sale.  In re Jimerson, 564 B.R. 430, 434 (Bankr. N.D. Ga. 2017); Land USA,

LLC v. Georgia Power Co., 297 Ga. 237, 240, 773 S.E.2d 236, 239 (2015); Leathers v.

McClain, 255 Ga. 378, 379, 338 S.E.2d 666, 667 (1986).

3. Time to Redeem. 

The property may be redeemed as a matter of right at any time within 12 months of

the date of the tax sale.  The right to redeem generally continues after this 12-month period

until it is barred by the giving of notice of foreclosure of the right to redeem prescribed by

O.C.G.A. § 48-4-45. O.C.G.A. § 48-4-40.  Any party whose right to redeem has not been

properly barred under O.C.G.A. § 48-4-45 generally continues to have a right to redeem the

property even though the barment date has passed, Dixon v. Conway, 262 Ga. 709, 710, 425

S.E.2d 651, 652 (1993), unless the right is  barred by prescription under O.C.G.A. § 48-4-48.

However, extra caution must be paid to any tax deeds executed before July 1, 1982. 
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Under applicable Georgia law at the time (see Ga. Code Ann. § 91A-438 (1978)), a tax deed

interest could ripen into fee simple absolute title upon the mere passage of 7 years without

a redemption, as long as the 7-year period completely passed before the Georgia Legislature

changed the law effective July 1, 1989 (see O.C.G.A. § 48-4-48(a)).  See BX Corp. v. Hickory

Hill 1185, LLC, 285 Ga. 5, 8, 673 S.E.2d 205, 207-08 (2009) (tax deed does not ripen into

fee simple title through mere passage of time under pre-1989 law unless the entire 7-year

period after the tax deed’s execution ran before July 1, 1989). 

4. Effect of Redemption.

Where property is redeemed, the purchaser at the tax sale shall make a quitclaim

deed to the defendant in fi.fa., regardless of whether the defendant in fi.fa. is the person

who redeemed the property.  O.C.G.A. § 48-4-44(a).  A redemption deed is not a typical

quitclaim deed because it must specifically recite the name of the person who paid the

redemption money and the capacity or claim or interest pursuant to which the redemption

money was paid.  Id.  The effect of a redemption is to put the title conveyed by the tax sale

back into the defendant in fi.fa., subject to all liens existing at the time of the tax sale. 

O.C.G.A. § 48-4-43.

If the redemption was made by a creditor of the defendant in fi.fa. or by any person

having any interest in the property, the amount expended shall become a first lien on the

property.  Id.  Once the redemption quitclaim deed is recorded, this first lien shall be repaid

prior to any other claims upon the property.  Id.  The creditor or interested person who

redeems may  proceed to judicially foreclose against the property based upon this lien.  NTF

v. Harpagon, 277 Ga. at 43, 586 S.E.2d at 238.

Prior to the November 10, 2015 Court of Appeals DLT opinion, the person redeeming

also had a first priority entitlement to any excess proceeds from the tax sale up to the

amount paid to redeem.  Wester v. United Capital Fin. of Atlanta, LLC, 282 Ga. App. 392,

393-94, 638 S.E.2d 779, 781 (2006), cert. denied, (Ga. Feb. 26, 2007), overruled, DLT, 335

Ga. App. 318, 779 S.E.2d 436 (2015), aff’d, 301 Ga. 131, 800 S.E.2d 362 (2017).  

For redemptions made after July 1, 2006, additional requirements are placed on the
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tax deed holder.  It appears that if a proper redemption quitclaim deed is presented to the

tax deed holder with the proper redemption amount in the form of cash or certified funds,

the tax deed holder is required to immediately execute the deed if a notary and unofficial

witness are present.  O.C.G.A. § 48-4-44(c).  If no quitclaim deed is presented or if a notary

and witness are not present, the tax deed holder must prepare and sign the quitclaim deed

within 7 days of the redemption.  Id. § 48-4-44(d).  Unless the quitclaim deed is executed

immediately pursuant to O.C.G.A. § 48-4-44(c), the tax deed holder shoulders the

responsibility of recording the quitclaim deed within 10 days of the redemption, paying the

recording costs, and returning the original quitclaim deed to the redeemer.  O.C.G.A. § 48-

4-44(e).  Conspicuously absent in the 7 and 10-day requirements is any language calling for

an additional delay if payment is made in a form other than through certified funds or cash.

C. TENDER.

Sometimes a holder of a tax deed will refuse to provide a redemption quote, or even

to respond to redemption inquiries.  Other times, a tax deed holder will refuse to accept a

tender of the redemption amount.  In all these cases, it is still highly recommended that the

interested person make a legitimate attempt to pay the full redemption amount to the

holder of the tax deed, which is known as “tender.”  “[I]f the amount required by law is paid,

or a proper tender thereof is made, within the redemption period allowed, the effect was

and is to put title conveyed by the tax sale back into the owner.”  Durham v. Crawford, 196

Ga. 381, 385, 26 S.E.2d 778, 782 (1943).  “Of course, if payment is refused by the purchaser

when legally tendered, such tender would satisfy the statutory requirement of payment . .

. .”  Forrester v. Lowe, 192 Ga. 469, 474, 15 S.E.2d 719, 723 (1941); Mark Turner Properties,

Inc. v. Evans, 274 Ga. 547, 550, 554 S.E.2d 492, 495 (2001).  Upon proper tender, the tax

deed holder’s title disappears immediately and automatically.  Nix v. 230 Kirkwood Homes,

LLC, 300 Ga. 91, 98-99, 793 S.E.2d 402, 408 (2016); Bowman, 212 Ga. at 261, 91 S.E.2d at

772; accord,  Bromley v. Bromley, 106 Ga. App. 606, 610, 127 S.E.2d 836, 839 (1962)

(tender terminates the right to retain the security given for the debt).  “Tender, when made

or waived, satisfies the requirement for payment, and redemption of tax-sold property . .
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. results by operation of law from payment of the redemption price.”  B-X Corp. v. Jeter, 210

Ga. 250, 255, 78 S.E.2d 790, 794 (1953).  As with tenders to extinguish tax fi.fas. or other

liens, generally a lawsuit should also be filed to obtain a Court judgment recognizing the

extinguishment (really redemption) of the tax deed through tender, which judgment will

also order the tendered redemption amount to be paid to the tax deed holder.

Before a delinquent taxpayer or other interested person can file a lawsuit to

effectuate redemption, the prospective plaintiff must first tender the full redemption

amount to the holder of the tax deed.  Mark Turner, 274 Ga. at 549-50, 554 S.E.2d at 494-

95.  The tax deed holder is entitled to have an opportunity to accept the funds and convey

the property voluntarily before the process of the courts is invoked to compel the tax deed

holder to do what she is required to do under the law.  Id., 554 S.E.2d at 494-95.  On a

redemption claim, this tender requirement apparently exists even if the claimant did not

receive a barment notice.  Machen, 271 Ga. 163, 517 S.E.2d 58.  If the tender is not made or

the requirement is not waived, the redemption action will fail.  Id. at 165, 517 S.E.2d at 60.

“Tender” generally means more than a mere offer to pay.  See Angier v. Equitable

Bldg. & Loan Ass’n, 109 Ga. 625, 35 S.E. 64 (1900) (a mere written proposal to pay money

with no offer of the cash itself is not a tender).  Additionally, a tender must be certain and

unconditional, and in full payment of the specific debt.  O.C.G.A. § 13-4-24.  The

requirement of tender is satisfied by a refusal or waiver of the tender.  A waiver can occur

where the intended recipient, by its words or actions, shows that it would refuse a tender

of the full amount if one was made.  Machen, 271 Ga. at 165, 517 S.E.2d at 60.  However,

such a waiver cannot occur without “an actual, present bona fide offer to pay that which is

due. . . .”  Id. at 166, 517 S.E.2d at 60. 

While a few cases recognize that payment into the court registry could constitute a

valid tender, tendering the money into the court registry without first attempting tender to

the tax deed holder is very risky.  See Mark Turner, 274 Ga. at 549-51,  554 S.E.2d at 495-96 

(tender into the court registry was valid tender, but tax deed holder had previously refused

to provide a tender figure and had refused to further communicate with the person
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attempting tender, thereby giving rise to a waiver of tender).  O.C.G.A. § 48-4-47(a), for

example, specifically provides that tender must be made to the holder of the tax deed.

A similar, second tender requirement exists if the lawsuit is not one to compel

redemption but rather is one to invalidate the tax deed or title thereunder, and a notice to

foreclose right to redeem (a barment notice) has been given.  Under these circumstances,

“no action shall be filed, allowed, sanctioned, or maintained for the purpose of setting aside,

canceling, or in any way invalidating the tax deed . . . or the title conveyed by the tax deed

unless and until the plaintiff in the action pays or legally tenders to the [tax deed holder]

the full amount of the redemption price for the property . . . .”  O.C.G.A. § 48-4-47(a). 

Generally, a plaintiff is barred from collaterally attacking the tax deed holder’s ownership

of the property under these circumstances if a tender has not been made.  Hill v. Mayor &

Aldermen of Savannah, 233 Ga. App. 742, 743, 505 S.E.2d 35, 37, cert. denied, (Ga. Dec. 4,

1998).  The two stated exceptions to this statutory tender requirement arise where it

“clearly appears” that (1) the tax which was the subject matter of the applicable fi.fa. was

not due at the time of the sale, or (2) the barment notice was not given “as required in this

article.” O.C.G.A. § 48-4-47(b).  In addition, if the person giving the barment notice was not

legally entitled to do so, that person is also not entitled to receive a tender of the

redemption amount.  La Chona, LLC v. Aberra, 300 Ga. 670, 681, 797 S.E.2d 895, 902-03

(2017). 

A third tender requirement is dictated by general equitable principles.  Often, a

property owner will sue to cancel a tax deed (and /or the underlying fi.fas.) but will have no

basis for claiming that the unpaid taxes giving rise to the tax sale were not due and payable

at the time of the tax sale.  By the nature of the ad valorem tax enforcement system, the

plaintiff/property owner typically has never paid these taxes, but someone else (usually the

tax sale purchaser) effectively has.  Under these circumstances, equity requires the plaintiff

to tender the amount of the unpaid taxes to the holder of the tax deed or, at a minimum,

into the registry of the court.  See Lowe v. City of Atlanta, 191 Ga. 76, 84-85, 11 S.E.2d 891,

896 (1940).
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D. EXCESS PROCEEDS.

Often, a security deed holder will authorize payment to redeem the property from

a tax deed holder with the expectation that the lender will recoup some of its payment from

the excess proceeds from the tax sale.  In other cases, if the excess proceeds are significant,

a first priority security deed holder may opt to forego foreclosure and redemption and

instead apply for the excess proceeds.  Importantly, the law governing entitlement to excess

proceeds has changed radically over the last two years, and many questions are still not fully

clarified.

1. What are Excess Proceeds.

When property is sold at a tax sale, the “excess proceeds” are those which remain

after the payment of all taxes, costs, and expenses of the sale.  O.C.G.A. § 48-4-5.

2. Who is Entitled to Receive Excess Proceeds.

Prior to July 1, 2002, the statute merely provided that such excess shall be paid to

“the person authorized to receive the excess.”  O.C.G.A. § 48-4-5 (2001).  As of July 1, 2002,

the statute provides that the proceeds shall be distributed to “intended parties, including

the owner as their interest appears and in the order of priority in which their interest

exists.”  O.C.G.A. § 48-4-5(a), (b) (2003).  Neither version of this language has provided

much insight, so the case law has provided many (but not all) of the necessary clarifications.

Prior to October 10, 2015, if the property was redeemed, the “super” first priority lien

recognized in O.C.G.A. § 48-4-43 also gave the redeemer first priority entitlement to the

excess proceeds up to the amount that person paid to redeem the property.  Wester, 282 Ga.

App. at 393-94, 638 S.E.2d at 781.  The redeemer should have been lawfully entitled to

redeem in the first place, meaning that it had right, title or interest in or a lien on the

property, or was a creditor of some kind of the defendant in fi.fa.  See United Capital, 302

Ga. App. at 403-04, 691 S.E.2d at 275.  From a practical perspective, the redeemer obtained

all of the excess proceeds from the tax sale, because the redemption amount is typically 

greater than the excess proceeds amount. 

Prior to October 10, 2015, in cases in which the property was not redeemed from the
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tax sale, the rules governing  which person is entitled to the excess proceeds typically

followed general rules of priority.  See Wester, 282 Ga. App. at 393, 638 S.E.2d at 780.  For

example, in Simmons v. May, 53 Ga. App. 454, 186 S.E. 441, 442 (1936), the court held that

a mortgagee holding a lien on the property sold at a tax sale has a right to the excess funds

superior to that of the property owner.  Therefore, without a redemption, entitlement to

excess proceeds were to be determined based on the relative interests and priorities of the

owner and his lienors on the property. 

Yet, everything changed on October 10, 2015, when the Court of Appeals decided

DLT.  Suddenly, holders of redemption “super liens” were not entitled to apply for the

excess proceeds based merely upon redemption.  Instead, the Court of Appeals overruled

Wester and United Capital, and expressly held that the persons entitled to apply for the

excess proceeds are the owner and those who hold liens or security deeds that encumbered

the property at the time of the tax sale.  DLT, 335 Ga. App. at 322, 779 S.E.2d at 439-40. 

The Court of Appeals enunciated two reasons for this conclusion, both of which (in the

author’s opinion) were suspect: (1) that the express language of O.C.G.A. § 48–4-5(a) limits

entitlement to the excess proceeds to “the owner and lienholders prior to the tax sale,” even

going so far as to italicize and bold the phrase “at the time of the tax sale” wherever it

was found in O.C.G.A. § 48-4-5(a); and (2) under NTF v. Harpagon, competing lienholders

must make an exclusive choice between the excess proceeds and redemption.  DLT, 335 Ga.

App. at 322, 323, 779 S.E.2d at 439, 440.  Thereafter, the Georgia Supreme Court granted

certiorari on the following question, “Did the Court of Appeals err in its determination that

a redeeming creditor after a tax sale does not have a first priority claim on the excess tax

funds?” DLT List, LLC v. M7VEN Supportive Housing & Dev. Corp., No. S16C0646, 2016

Ga. LEXIS 538 (Sep. 6, 2016).  On  May 15, 2017, the Supreme Court affirmed the Court of

Appeals’ conclusion that an interested person’s payment of the redemption amount and the

accompanying “super lien” that would attach to the real property after the tax sale, do not

entitle the redeemer to apply for the excess proceeds from that tax sale.  DLT, 301 Ga. at

134-35, 136, 800 S.E.2d at 364-65, 366.  Supreme Court expressly held, “[A] redeeming
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creditor of a tax-sale property does not have a priority lien against excess funds arising from

that sale.”  Id. at 136, 800 S.E.2d at 366 (emphasis added).  Oddly, however, the Supreme

Court completely rejected the Court of Appeals’ reasoning and supplied its own, now

reasoning that the redemption “super lien” attaches only to the real property, but excess

proceeds are generally chattel.  DLT, 301 Ga. at 135, 800 S.E.2d at 365.

The Georgia Supreme Court’s reasoning should sound alarm bells, because holders

of lower priority judgment liens or non- ad valorem tax liens may try to argue that they

enjoy a higher priority on the excess proceeds (chattel) than they enjoyed on the real

property (land).  Fortunately, although the law in Georgia is by no means clear, the law

continues to suggest that the security deed and lien holders have the same priorities on the

excess proceeds that they previously held on the land before the tax sale. See Worthwhile

Investments, LLC v. Higgins, 337 Ga. App. 183, 185-86, 787 S.E.2d 245, 246 (2016) (first

priority mortgage lender on the land before the tax sale was entitled to the excess proceeds,

even though the security deed became unenforceable under O.C.G.A. § 44-14-80 after the

tax sale), cert. denied, (Ga. Jun. 5, 2017) (after the Supreme Court decided DLT);

Performance Food Group, Inc. v. Davis, 346 Ga. App. 487, 489-90, 816 S.E.2d 468, 470-71

(2018) (citing the Supreme Court’s DLT opinion, first priority security deed on the land at

the time of the tax sale had first priority entitlement to the excess proceeds over the second

priority judgment lien).  In addition, the Supreme Court in DLT could decide only whether

the redemption “super lien” would enjoy first priority entitlement to the excess proceeds;

there was no question presented regarding whether the liens and security deeds on the land

at the time of the tax sale also enjoyed the same relative priorities on the excess proceeds:

“M7 [owner] was the single claimant to the excess tax-sale funds, and there were no other

recorded liens on the property . . . .” DLT, 301 Ga. at 136, 800 S.E.2d at 365-66.  Although

there was an out-of county tax fi.fa., the Supreme Court actually indicated that “[w]e do not

speak to the status of the then-existing fi.fas. issued by Fulton County. See O.C.G.A. § 48-2-

56(a),” DLT, 301 Ga. at 136 n.3, 800 S.E.2d at 365 n.3 – precisely because its holder did not

claim entitlement to any of the excess proceeds based on the tax fi.fa.  DLT, 335 Ga. App.
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at 323 n.23, 779 S.E.2d at 440 n.23.  Finally, longstanding precedent involving excess

proceeds from other types of judicial or forced sales supports the proposition that priorities

that lien and security deed holders have on the land are the same priorities they enjoy on

the sales proceeds.  E.g.,  Markey v. Langley, 92 U.S. 142, 155 (1875); Decatur Fed. Sav. &

Loan Ass’n v. Hartline, No. C 85-2113 A, 87-1 U.S. Tax Cas. (CCH) ¶9308, 59 A.F.T.R.2d

(RIA) 905, 1987 U.S. Dist. LEXIS 14462, at *4-6 (N.D. Ga. Feb. 24, 1987); East Atlanta

Bank v. Limbert, 191 Ga. 486, 489-90, 12 S.E.2d 865, 867-88 (1941).  As Limbert

recognizes, the interests in and liens on the land attach to the proceeds of the sale “in the

same manner, in the same order, and with the same effect, as they bound the [land] before

the sales were made.” Limbert, 191 Ga. at 489-90, 12 S.E.2d at 867-88 (quoting Markey, 92

U.S. at 155).  Also, the Excess Proceeds stand for the land and therefore “such surplus funds

retain the character of real estate in so far as junior lienholders whose liens were divested

by the sale are concerned.”  Bob Parrott, Inc. v. First Palmetto Bank, 133 Ga. App. 447, 449,

211 S.E.2d 401, 403 (1974) (citing Limbert).

The Court of Appeals in DLT recognized that post-tax sale assignees of liens or

security deeds that encumbered the property before the tax sale are entitled to apply for the

excess proceeds.  DLT, 335 Ga. App. at 322, 323 & n.22, 779 S.E.2d at 440 & n.22.  In

addition, excess proceeds rights are freely assignable.  Barrett v. Marathon Investment

Corp., 268 Ga. App. 196, 198, 601 S.E.2d 516, 517-18 (2004).  However, in order to transfer

the excess proceeds rights of the person who was the owner at the time of the tax sale,

something more than a standard form of a quitclaim deed is required, such as an express

transfer of excess proceeds rights.  Georgia Lien Services, Inc. v. Barrett, 272 Ga. App. 656,

613 S.E.2d 180, 182-83 (2005).   

The case law indicates that a lien or security deed holder can recover excess proceeds

up to the amount of the current debt balance underlying the lien or security deed, see DLT,

335 Ga. App. at 323-24, 779 S.E.2d at 440.  However, a lien or security deed holder must

provide some level of competent evidence of its debt balance.  An affidavit from the officer

of a security deed holder merely stating that the loan balance is “over $400,000.00"
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without any supporting documentation or calculations is insufficient.  Performance Food

Group, 346 Ga. App. at 490-91, 816 S.E.2d at 471.  A mortgage lender also should be able

to invoke a specific provision commonly found in security deeds, which secures any

advances made to protect the security deed from a higher priority lien, and this right also

exists by statute even where the security deed does not contain such a provision.  O.C.G.A.

§ 44-14-2(a), (c).   

If the lien or security deed encumbered the property at the time of the tax sale, what

happens to the lien or security deed after the tax sale is largely irrelevant.  See Performance

Food Group, 346 Ga. App. 487, 489-90, 816 S.E.2d 468, 470-71 (foreclosure of security

deed after tax sale did not affect first priority security deed holder’s entitlement to excess

proceeds);  Worthwhile, 337 Ga. App. at 185-86, 787 S.E.2d at 246 (first priority mortgage

lender on the land before the tax sale was entitled to the excess proceeds, even though the

security deed became unenforceable under O.C.G.A. § 44-14-80 after the tax sale).  But this

is true only so long as the lien or security deed holder still has a debt balance; a merely open

security deed which actually has been paid off or satisfied does not entitle its holder to any

excess proceeds.  Bridges v. Collins-Hooten, 339 Ga. App. 756, 761, 792 S.E.2d 721, 725

(2016), cert. denied, (Ga. Jun. 5, 2017).  First priority mortgage lenders should be very

careful in attempting to foreclose after a tax sale that involves excess proceeds.  Such a

foreclosure could eliminate the mortgage lender’s entitlement to the excess proceeds

altogether, or at a minimum will complicate and delay the lender’s recovery of the excess

proceeds, especially if the lender forecloses and acquires the property as REO. 

Finally, like most appellate opinions, the DLT opinions have been held to be 

retroactive, meaning that an interested person may have paid a redemption amount before

October 10, 2015 expecting to recover the excess proceeds under its “super lien,” only to

discover under DLT that the “super lien” no longer entitles such person to the excess

proceeds.  This is not a fatal impediment to most security deed holders, which can add the

redemption amount to their loan balance under commonly-found security deed provisions

or under O.C.G.A. § 44-14-2(a), (c), but their applications for the excess proceeds have
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become infinitely more complicated, and payment of such excess proceeds by Sheriffs and

Tax Commissioners has been delayed significantly.  The Court of Appeals has already held

that investors who may have acquired small liens in order to redeem the property and apply

for the excess proceeds are not entitled to prospective only treatment of DLT, even if they

suffered “prejudice” by having already spent the money.   SunTrust Bank v. Cowan, 344 Ga.

App. 604, 607, 812 S.E.2d 13, 16 (2018).  There may be other, more sympathetic victims of

retroactivity who may be able to successfully argue that they have suffered unfairly because

they acted in reliance on prior law.        

A transferee of the tax fi.fas. which gave rise to the tax sale is not entitled to the

excess proceeds after the tax sale, because the fi.fas. are debts effectively canceled and

satisfied pursuant to the tax sale.  Alexander Investment Group, Inc. v. Jarvis, 263 Ga. 489,

491, 435 S.E.2d 609, 611 (1993).  In contrast, a holder of competing tax liens is entitled to

apply for the excess proceeds arising from a sale under other tax liens on the same property. 

NTF v. Harpagon, 277 Ga. at 44, 586 S.E.2d at 239.  Yet, a Tax Commissioner cannot apply

excess proceeds to tax liability or tax liens that arise on the property only after the tax sale. 

Iglesia del Dios Vivo Columna Y Apoyo de la Verdad la Luz del Mundo, Inc .v. Downing, 321

Ga. App. 778, 780-81, 742 S.E.2d 742, 744-45 (tax commissioner could not apply excess

proceeds from a 2007 tax sale to a third party to satisfy that third party’s 2008-2010 tax

liability), cert. denied, (Ga. Oct. 7, 2013).  Without an excess proceeds assignment, the

purchaser at a tax sale generally is not entitled to the excess proceeds as well as the

property, and the taxpayer’s (or his first priority lienor’s) right to obtain excess proceeds is

not divested by a successful barment by a tax deed holder.  See  Georgia Lien Services, 272

Ga. App. at 657-58, 613 S.E.2d at 182-83.

3. Procedure for Obtaining Excess Proceeds.

a. Old Law.

Prior to July 1, 2002, the statute merely provided that such excess “shall be

immediately paid to the person authorized to receive the excess.”  O.C.G.A. § 48-4-5 (2001). 

Most of the counties now deposit excess proceeds from tax sales into bank accounts
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dedicated for that purpose or otherwise segregate the excess proceeds, and the person

administering the funds on behalf of the county (usually the sheriff or the tax

commissioner) operates as a fiduciary.  See Jarvis, 263 Ga. at 491, 435 S.E.2d at 611. 

Persons seeking excess proceeds usually file written applications with the sheriff or tax

commissioner, showing the facts demonstrating their entitlement to the requested

proceeds.  Often, the applications are sworn.  Some counties have engrafted additional

requirements not based in statute, such as the provision of a title abstract or an agreement

to indemnify the official and county from liability if the excess proceeds are erroneously

distributed.  These procedures remain in force even after the July 1, 2002 amendment of

§ 48-4-5.

b. New Laws.

Effective July 1, 2002, the Georgia Legislature gave tax commissioners or other

officers holding the excess proceeds the authority to tender the proceeds into the registry

of the court and institute interpleader actions.  See O.C.G.A. § 48-4-5(b).  The superior

court will then be responsible for determining the relative interests and priorities of the

persons who claim entitlement to the proceeds, and the funds will be disbursed from the

court registry accordingly.  From the language of the statute, the officer “may” (but

apparently is not required to) use the interpleader method in lieu of the older method.

The validity of the interpleader itself can be challenged, but that usually requires

something obvious such as the complete lack of an actual dispute regarding entitlement to

the excess proceeds.  O.C.G.A. §§ 9-11-22(a); 23-3-90(a); see Trust Co. Bank v. Citizens &

S. Trust Co., 260 Ga. 124, 125, 390 S.E.2d 589, 591 (1990).  For example, an interpleader

naming only one potential claimant cannot be a valid interpleader.  An equitable

interpleader possibly can also fail if the stakeholder is actually an interested party claiming

entitlement to at least part of the excess proceeds.  See Holland v. Sterling, 214 Ga. 583,

585-86, 105 S.E.2d 894, 896(1958).  

Under O.C.G.A. § 48-4-5(b), “the cost of litigation of such an interpleader action,

including reasonable attorney’s fees, shall be paid from the excess funds upon order of the
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court.”  It is the stakeholder who brings the interpleader – the Sheriff or Tax Commissioner

– that is entitled to recover such fees. See Bridges, 339 Ga. App. at 762, 792 S.E.2d at 726;

id. at 763, 792 S.E.2d at 727 (McFadden, J., concurring in part, dissenting in part).  The

stakeholder is required to provide evidence of the costs of litigation and the reasonableness

of its fees.  Id. at 762, 792 S.E.2d at 726.  It appears that any expenses or fees incurred for

pursuit of the Tax Commissioner’s own claims to the excess proceeds possibly can be

avoided, see id. at 763, 792 S.E.2d at 727 (McFadden, J., concurring in part, dissenting in

part), but only if a claimant properly objects to such items at the trial court level.  Id. at 761-

62, 792 S.E.2d at 726.  As to reasonableness, the amount of time and expense required is

relevant, but the amount of fees relative to the amount of money at stake is generally not

relevant.  Id. at 762, 792 S.E.2d at 726. 

 Effective July 1, 2006, the tax commissioner or other officer holding excess proceeds

must provide written notice of the excess proceeds to the record owner of the property at

the time of the tax sale, the record owner of each security deed on the property at the time

of the tax sale, and all other parties having recorded equity interests or claims to such

property at the time of the tax sale.  O.C.G.A. § 48-4-5(a).  The notice must describe the

land, the date sold, the name and address of the tax sale purchaser, the sales price, and the

amount of the excess proceeds.  These notices must be sent by first-class mail within 30

days of the tax sale.  Id.  Also, unclaimed excess proceeds escheat to the State after 5 years

elapse from the date of the tax sale.  Id. § 48-4-5(c). 

E. DEALING WITH “SUPER LIENS.”

As discussed above, if redemption was made by a creditor of the defendant in fi.fa.

or by any person having any interest in the property, the amount expended shall become

a “super” first priority lien on the property.  O.C.G.A. § 48-4-43.  Prior to the November 10,

2015 Court of Appeals opinion in DLT, the “super lien” was also a first priority lien on the

excess proceeds from the tax sale under Wester, 282 Ga. App. at 393-94, 638 S.E.2d at 781. 

This gave rise to a relatively common (though lawful) scheme by third party investors to

attempt to acquire both the excess proceeds and the property.  A third party investor would
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take assignment of a small junior lien on the property or a small debt against the defendant

in fi.fa., and then would pay the redemption amount.  Then the investor would apply for

and collect the excess proceeds and institute proceedings to foreclose its super lien against

the property.  See generally Postell, 341 Ga. App. 283, 799 S.E.2d 597 (2017).  In such a

situation, the “super lien” generally exceeds the amount of the excess proceeds, meaning

that any foreclosure proceeding on the property  typically involved a relatively small lien

amount in “super” first priority after collection of the excess proceeds.  These “super lien”

foreclosure actions have often moved quickly through the courts, meaning that a mortgage

lender which does not act quickly in response to service of process may end up losing its

interest in property forever.

The foreclosure proceeding would occur like the foreclosure of any other lien, see  

NTF v. Harpagon,  277 Ga. at 44, 586 S.E.2d at 239, meaning that a judicial foreclosure is

required.  Georgia law provides multiple procedures for judicial foreclosure of liens,

including procedures set forth in O.C.G.A §§ 44-14-180, et seq., 44-14-210, 44-14-49. 

Typically, the “super lien” holder would request a judgment authorizing judicial sale of the

property, and all interested persons would be served with process.  Many times, courts have

allowed the “super lien” holder to actually cry out the sale (rather than the Sheriff ), but this

practice is controversial.  Special care must be given by giant lending institutions when they

receive service of an action for foreclosure of a “super lien,” in order to avoid default. 

Regardless of the procedure used, the judicial foreclosure proceeding merely results in an

authorization to publicly sell the property at the courthouse steps.  The property is not lost

until the public sale actually occurs, but if the public sale occurs and it is valid, the property

is irredeemably lost.

Because the “super lien” remains merely a lien until the public sale is completed, a

tender of the full amount of the super lien to its holder before the completion of the public

sale should operate to discharge the lien.  See Gaston, 169 Ga. App. at 299, 312 S.E.2d at

372-73; O.C.G.A. § 13-4-24.  The principal amount of the “super lien” is the amount paid

at the redemption.  The “super lien” holder typically will demand interest on that amount
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running from the date of the redemption, and the 7% per annum legal interest rate under

O.C.G.A. § 7-4-2(a)(1)(A) is a valid rate to demand, because it is the rate supplied under

Georgia law even in the absence of an interest provision.  There is no present legal authority

for a “super lien” holder to demand attorneys’ fees, expenses, or costs of collection.  Note,

however, that if the judicial foreclosure goes to a judgment before tender is made, the

judgment might specify a different interest rate or allow for attorneys’ fees or expenses.  

IV. FEE SIMPLE TITLE FROM A TAX DEED.

Other than through purchase or assignment of the right to redeem, there are only

two current methods by which a defeasible tax deed title can ripen into fee simple title –

barment or prescription.  A third, older method – the mere passage of 7 years from the date

of the tax sale without redemption – applies only to unredeemed tax sales which occurred

before July 1, 1982.  See BX Corp. v. Hickory Hill, 285 Ga. at 8, 673 S.E.2d at 207-08. 

A. FORECLOSURE OF RIGHT OF REDEMPTION (BARMENT).

At any time after the expiration of 12 months after the tax sale, the tax sale purchaser

or his transferee may “terminate, foreclose, divest, and forever bar” all others’ rights to

redeem the property by serving a notice to foreclose the right to redeem (often called a

“barment notice”).  O.C.G.A. § 48-4-45(a).  The suggested form of the barment notice is

contained in O.C.G.A. § 48-4-46(a).  “It is well settled that because the forfeiture of the right

of redemption is so harsh, the law favors the redeeming property owner.  As such, the laws

of this state governing the right to redeem are to be construed liberally and most favorably

to persons allowed by the statute to redeem.”  H&C Development, Inc. v. Bershader, 248

Ga. App. 546, 548, 546 S.E.2d 907, 908-09 (citations and internal quotations omitted),

cert. denied, (Ga. Sep. 17, 2001).

1. Time for Giving Notice.     

A barment notice may be served at any time after the expiration of 12 months after

the date of the tax sale.  O.C.G.A. § 48-4-46(a).  A barment notice served less than 12

months after the date of the tax sale is void, even if it specifies a redemption date later than

12 months after the tax sale.  Wallace v. President Street, L.P., 263 Ga. 239, 240-41, 430
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S.E.2d 1, 2 (1993).  The barment notice must be delivered to the Sheriff not less than 45

days before the selected redemption deadline, and the Sheriff must then serve all listed

persons within 15 days of the Sheriff’s receipt of the notices.  O.C.G.A. § 48-4-46(b).  The

Georgia Supreme Court has construed § 48-4-46(b) as entitling listed parties to 30 days

advance notice of the final redemption date.  Dixon, 262 Ga. at 710, 425 S.E.2d at 652.  If

the notice is not timely provided to a listed party, the barment notice would  be ineffective

to bar that person’s right to redeem the property, provided that the party’s identity and

address are reasonably ascertainable and that the party is not evading service.  Id., 425

S.E.2d at 652.  To avoid this result, many tax sale purchasers serve barment notices

specifying that the recipient’s right to redeem will be foreclosed on a date certain, or 45 

days after legal service of the barment notice, whichever is later.  See Mancuso v. TDGA,

LLC, 301 Ga. 671, 672; 802 S.E.2d 248, 250 (2017).        

2. Who may Give Notice and Who is Entitled to Notice.

The barment notice may be given only by the tax sale purchaser or his heirs,

successors, or assigns.  O.C.G.A. § 48-4-45(a).  The Georgia Supreme Court has held that

the original tax sale purchaser cannot serve a barment notice if there exists a properly

recorded instrument indicating that the tax deed interest has been redeemed or transferred,

even if the instrument was erroneously (or possibly fraudulently) recorded.  La Chona, 300

Ga. at 680, 797 S.E.2d at 902.   The recording of an affidavit under O.C.G.A. § 44-2-20 is

insufficient, by itself, to rescind or cancel such a recorded instrument.  Id. at 677, 797 S.E.2d

at 900.  The author submits that the barment right probably could be restored once the tax

sale purchaser obtains and records a judgment or decree canceling or voiding the recorded

instrument.   

The following persons are entitled to receive a copy of the barment notice:

1. The defendant in fi.fa.  O.C.G.A. § 48-4-45(a)(1)(A).

2. The occupant of the property.  Id. § 48-4-45(a)(1)(B).

3. All persons having of record in the county in which the land is located any right, title,

or interest in or lien on the property (this would include security deed holders).  Id.
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§ 48-4-45(a)(1)(c).

4. The heirs of any deceased owner who (but for death) would otherwise be entitled to

notice above.  Id. § 48-4-45(c).

Commonly, one or more persons who otherwise would be entitled to redeem cannot

be served personally or by registered or certified mail or statutory overnight delivery. 

Although publication of the barment notice in the legal organ of the county in which the

property is located generally constitutes constructive notice to all the world, mere

publication of the notice will not bar the interest of an adverse claimant if such claimant’s

identity and address are “reasonably ascertainable.”  Bershader, 248 Ga. App. at 549-50,

546 S.E.2d at 909-10.  Constitutional due process requires that the notice must be sent to

those interested parties whose names and addresses are ascertainable by “reasonably

diligent efforts.”  Hamilton, 277 Ga. at 467, 589 S.E.2d at 84.  The person giving the

constitutionally required notice must exercise “due diligence in pursuing every reasonably

available channel of information.”  Id. at 468, 589 S.E.2d at 84 (quoting Abba Gana v. Abba

Gana, 251 Ga. 340, 343, 304 S.E.2d 909, 912 (1983)).  As each case has its own practicalities

and peculiarities, there is no bright-line rule setting out when reasonable diligence has been

exercised.  Hamilton, 277 Ga. at 469, 589 S.E.2d at 85.

As to whether the address of a known claimant is reasonably ascertainable, “the use

of public records [which include the deed records and the tax records] to ascertain the

addresses of the parties to be notified is certainly necessary.”  Hamilton, 277 Ga. at 468, 589

S.E.2d at 84-85.  However, the tax deed holder, before relying on publication, must “make

reasonably diligent efforts beyond the use of tax and real estate records . . . .”  Id. at 468,

589 S.E.2d at 85.  “Reasonable diligence extends to [various other activities, including]

contacting the tenants occupying the subject property, and may also extend to checking

available telephone directories.”    Id. at 469, 589 S.E.2d at 85 (ellipses omitted).

3. Methods of Notice and Advertisement.

Any of the following persons who reside in the county in which the property is

located must be served with the barment notice: (1) the defendant in fi.fa., (2) the occupant
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of the property, (3) all persons having of record in the county in which the land is located

any right, title, or interest in or lien on the property, and (4) the heirs of any deceased

owner who (but for death) would otherwise be entitled to notice above.  O.C.G.A. § 48-4-

45(a)(1).  The holder of the tax deed must prepare the original barment notice and provide

it and one copy for each person who is to receive service to the Sheriff in the county in which

the land is located.  Id. § 48-4-46(b).  The barment notices must be provided to the Sheriff

more than 45 days before the final redemption date denoted in the barment notice.  The

Sheriff or deputy is then required to personally deliver a copy of the barment notice to each

listed person residing withing the county, and such service is to occur within 15 days of the

Sheriff’s receipt of such barment notices.  Id.  Leaving a copy of the notice at the residence

of any person required to be served constitutes sufficient service.  Id.  A written waiver of

service by one entitled to be served will constitute sufficient service.  O.C.G.A. § 48-4-46(d). 

All of the above-listed persons who reside outside of the county where the property

is located are entitled to registered or certified mail or statutory overnight delivery of the

barment notice, if their addresses are reasonably ascertainable.  O.C.G.A. § 48-4-45(a)(2). 

Many tax deed holders also send the barment notice to out-of-county persons by regular

mail, even though it is not required by statute.

Nothing in the barment statute is construed to require any notice to or service on any

person whose right, title, interest in, or lien on the property does not appear of record in the

county in which the land is located.  O.C.G.A. § 48-4-45(d).

In addition, for all tax sales occurring after July 1, 1989, the tax deed holder shall

cause the barment notice to be published in the legal organ of the county in which the

property is located once a week for four consecutive weeks in the six-month period

immediately prior to the week of the redemption deadline specified in the notice. O.C.G.A.

§ 48-4-45(a)(3).  For tax sales occurring before July 1, 1989, publication appears to be

necessary only where the Sheriff or deputy is unable to serve one or more of the listed

persons residing in the county where the land is located.  O.C.G.A. § 48-4-46(c).  However,

the tax deed holder can employ the method of publication set forth in § 48-4-45(a)(3), even
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for pre-July 1, 1989 tax sales.  Rights to redeem cannot be barred until all three subsections

of O.C.G.A. § 48-4-45(a) have been satisfied.  For example, no interested person’s right to

redeem can be barred merely by personal service of the barment notice and a failure to

redeem by the stated deadline, if the tax sale purchaser has failed to also advertise the

barment notice under § 48-4-45(3).  Reliance Equities, LLC v. Lanier 5, LLC, 299 Ga. 891,

893-95, 792 S.E.2d 680, 682-83 (2016).

4. Effect of Receiving Notice Without Tendering Redemption
Amount.    

If all of the reasonably ascertainable interested parties have timely received a proper

barment notice and none of them has timely tendered the full redemption amount to the

tax deed holder, the tax deed holder becomes vested with indefeasible fee title to the

property.  NTF v. Harpagon, 277 Ga. at 43, 586 S.E.2d 238.  

An interested person receiving a barment notice cannot successfully complain, after

the specified barment date has run, that some other interested person did not receive the

barment notice.  The Supreme Court in NTF v. Harpagon stressed that where a lienholder

receives a barment notice but takes no action before the barment date, “its lien is divested

from the property and no longer encumbers the tax sale purchaser’s title interest.”  NTF v.

Harpagon, 277 Ga. at 45, 586 S.E.2d at 240.  Additionally, although the Supreme Court in

Clack rejected, on a basis other than standing, GE’s argument that another interested party

had not received the barment notice, the Clack court expressly referenced its holding earlier

in the same decision that an interested party lacks standing to complain that some other

interested party did not receive notice of the tax sale.  Clack, 271 Ga. at 84-85, 515 S.E.2d

at 622.

However, those reasonably ascertainable interested parties which did not receive a

notice or which received an invalid notice generally would remain free to redeem the

property, even if the interests of all others have been barred.  Dixon, 262 Ga. at 710, 425

S.E.2d at 652 (barment notice was not timely provided to an interested party, so the notice

was ineffective to bar that person’s right to redeem the property); Bershader, 248 Ga. App.

at 550, 546 S.E.2d at 550 (if interested party was reasonably ascertainable and was not
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served, it is still entitled to redeem).

Therefore, if an open tax deed is found in the title, and the tax deed is less than year

old, the lender should investigate the bona fides of the tax deed and (if not clearly invalid)

make some kind of arrangements to resolve the tax deed before it becomes a year old.  If an

open tax deed is more than a year old, or if the lender receives a barment notice, the lender

should move quickly to investigate the bona fides of the tax deed and (if not clearly invalid)

make some kind of arrangements to resolve the tax deed as soon as possible, and before the

deadline set forth in any published barment notice.  An interested person who contends that

the tax sale or barment is invalid may obtain an injunction preventing the foreclosure of

rights to redeem, if the injunction is given before the final barment date.  American Lien

Fund, LLC v. Dixon, 286 Ga. 562, 690 S.E.2d 415 (2010).  

Even after a barment has been completed, an interested person alleging that the tax

sale was invalid can successfully challenge the tax sale and the barment, see Gelfond, 279

Ga. at 60, 608 S.E.2d at 598.

5. Record Notice of Completed Barment.

The Georgia Supreme Court has required tax deed holders who successfully bar

others’ rights to redeem to file record notice of such foreclosure on the deed records in the

county in which the property is located, or otherwise risk losing title to a bona fide

purchaser.  Washington v. McKibbon Hotel Group, Inc., 284 Ga. 262, 664 S.E.2d 201

(2008).  In McKibbon, the hotel purchased property from a prior owner based on title

which showed that the prior owner’s interest was subject to an old tax deed.  Nothing in the

deed records showed that the tax deed holder had foreclosed others’ rights to redeem. 

Relying on O.C.G.A. § 48-4-46(d), which states that barment notices and entries on the

notices may be recorded, the Georgia Supreme Court held that the presence of a tax deed

more than one year old on the public record merely gives notice of a defeasible title held by

the tax deed holder, subject to rights of redemption.  Id. at 263-64, 664 S.E.2d at 202-03. 

Absent record or actual notice of the barment, the hotel was a bona fide purchaser without

notice of the barment and therefore held title to the property.  Id. at 264, 664 S.E.2d at 203. 
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Again, hindsight reliance on bona fide purchaser status in these situations should be

avoided, and the status of any tax deed on title should be inquired into before the mortgage

loan is made.

   B. TITLE BY PRESCRIPTION (ALTERNATIVE METHOD OF
OBTAINING FEE SIMPLE TITLE BY TAX DEED).      

The tax deed purchaser may also obtain fee simple title to the property by

prescription for a specified number of years.  The number of years necessary and the

method of prescription have varied over the years, so care should be taken in determining

the version of the statute applicable to your tax sale.

Prior to July 1, 1989, some language in the applicable statute allowed tax deed title

to ripen into fee simple title through the mere passage of seven years from the date of the

tax deed, provided that the tax sale was valid and legal, and that the defendant in fi.fa. was

of sound mind at the time of the tax sale.  Ga. Code Ann. § 91A-438 (1978).  Occupancy of

the property was not required under this version of the statute.  Moultrie v. Wright, 266 Ga.

30, 31-32 & n.3, 464 S.E.2d 194, 196 & n.3 (1995).  However, the tax sale had to occur before

July 1, 1982 in order for rights to fully vest under this section before it was amended on July

1, 1989.  See BX Corp. v. Hickory Hill, 285 Ga. at 8, 673 S.E.2d at 207-08.   

The law changed significantly effective July 1, 1989, when “prescription” became a

necessary element of this statute.  O.C.G.A. § 48-4-48(a).  Therefore, only those tax deed

holders whose rights became fully vested before July 1, 1989 (i.e., those who acquired a

valid tax deed on June 30, 1982 or earlier) were entitled to acquire fee simple title under

a tax deed without satisfying a “prescription” requirement.  BX Corp. v. Hickory Hill, 285

Ga. at 8, 673 S.E.2d at 207-08.     

For those tax deed purchasers whose rights did not vest prior to July 1, 1989, a title

under a tax deed properly executed at a valid and legal sale prior to July 1, 1989 ripens by

prescription after a period of seven years from the date of execution.  O.C.G.A. § 48-4-48(a). 

A title under a tax deed properly executed on or after July 1, 1989 but before July 1, 1996 

ripens by prescription after a period of four years from the date of execution.  O.C.G.A. § 48-

4-48(b).  A title under a tax deed properly executed on or after July 1, 1996 at a valid and
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legal sale ripens by prescription after a period of four years from the date of recording. 

O.C.G.A. § 48-4-48(b).  After the prescriptive period runs, the tax deed interest ripens into

fee simple title without having to resort to the barment procedure.  O.C.G.A. § 48-4-48(c),

(d).

Title by prescription is rarely obtained in tax deed cases.  The term “prescription”

throughout O.C.G.A. § 48-4-48 requires adverse possession, not merely a passage of time. 

Mark Turner, 274 Ga. at 548-49, 554 S.E.2d at 494; Blizzard v. Moniz, 271 Ga. 50, 54, 518

S.E.2d 407, 410-11 (1999).  However, recall that a tax deed purchaser is not entitled to

possession until a barment has been effectuated.  NTF v. Harpagon, 277 Ga. at 43, 586

S.E.2d at 238.

Prescriptive title under O.C.G.A. § 48-4-48 can be acquired only if the tax sale is a

“valid and legal sale.”  However, nothing appears to prevent a party from acquiring fee

simple title to the property through the traditional methods of adverse possession, even if

the tax sale turned out to be “invalid” or “illegal.”  Traditional adverse possession requires

actual occupancy for a period of 20 years.   O.C.G.A. § 44-5-163.   That period is shortened

to seven years if the possessor enters under “color of title.”  Id. § 44-5-164.  A tax deed, even

an invalid one, can constitute “color of title” for purposes of O.C.G.A. § 44-5-164.  Smith v.

Jefferson County, 201 Ga. 674, 679, 40 S.E.2d 773, 776 (1946), cert. denied, 330 U.S. 808

(1947).

Therefore, if a tax deed is found in the title, the lender should determine who (if

anyone) is occupying the property.  

C. REDEMPTION AS A MATTER OF GRACE.  

If the tax deed purchaser agrees to accept a tender from an interested party after the

barment date, it is treated as a redemption.  The effect of such a late redemption is the same

as if the tender was timely – that title reverts to the defendant in fi.fa. subject to any liens

and encumbrances of record.  Union Central Life Ins. Co. v. Bank of Tignall, 182 Ga. 233,

185 S.E. 108, 109 (1936).
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This presentation deals with what coverages and protections a lender has through 

its existing title policy when it forecloses on its real estate collateral and winds up taking 

ownership of that real estate at the foreclosure.  This presentation also deals with whether 

a lender should ask a title company to absorb some of the general risks that are inherent 

in the foreclosure process and some of the specific risks of the particular foreclosure 

through title insurance and how to get there. 

Part I Introduction 

 A loan policy can be a foreclosure attorney’s best friend.  The policy insuring the loan 

you are foreclosing affords the attorney a host of valuable tools to better serve the client.  

First, the policy gives the attorney a basic impression that the security deed that is being 

foreclosed is both a legal and binding deed on the property.  Secondly, most defects that 

occurred prior to policy issuance (and not excepted to on the policy) should not be an 

obstacle to completing the foreclosure and delivering good title to the client, the 

foreclosing lender who takes the title back at the foreclosure.  Lastly, the policy assists the 

foreclosing attorney in definitively opining as to title matters which may be involved in 

the subsequent disposition of the asset by the lender. 

 Based on the experiences of lenders in the mortgage and foreclosure crisis, foreclosing 

lenders and their counsel have had to change and adapt to the realities of selling property 

after a foreclosure sale.  For most residential post-foreclosure transactions (the sale of 

REO properties) lenders and FNMA and FHLMC routinely modify and amend their REO 

sales contracts to strike standard provisions that require the seller to deliver “marketable 

title” to the REO purchaser.  This is accomplished either by attaching an addendum to the 
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standard GAR sales contract, or by striking the provisions and inserting special 

stipulations to the sales contract.  Consequently, a thorough and complete review of the 

REO sale contract by the settlement attorney handling the transaction is best practice. 

Since the REO “market” has moved to the standard of “insurable title,” both the 

foreclosing attorney and any settlement attorney handling a REO sale must be familiar 

with the inter-play of the lender’s title insurance policy, the actual foreclosure action, and 

any separate agreements between the insurer and the insured that are raised as a part of 

the foreclosure action. 

 Georgia’s version of the Mutual Indemnity Agreement (an agreement between 

various title insurers that obviates the requirement for separate indemnity requests on a 

limited basis) is a wonderful and useful tool for any Georgia attorney dealing with the 

“usual” title defects routinely addressed by settlement attorneys.  As will be discussed 

later, the problem with relying on the MIA by the foreclosing attorney is two-fold: (1) pre-

sale, lenders counsel is not completing a standard underwriting analysis as a new title 

policy is not required, and (2) lenders counsel does not know the results of the foreclosure 

sale.  Reliance on the MIA pre-foreclosure sale is not fatal, but should not be considered 

best practice.   

 

 

 

 

 

ALTA Loan Policy (6/17/2006 Form) 
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I.  What is it? 

 The Standard ALTA Loan Policy was substantially modified in 2006 to update the 

1992 form.  While there were a number of changes made, many of which helped lenders 

in general, none of the changes directly affected the foreclosing lender’s rights.  

Additionally, some title insurers began offering “expanded” lender polices that afforded 

lenders coverage over encroachment issues and violations, among other items.  A simple 

review of the issued policy will provide foreclosure counsel with the level of title insurance 

that exists on that particular loan.  

 Most lenders require, as a condition to the initial closing, that an ALTA Loan Policy 

be issued insuring the loan that was just funded.  The prevalent loan policy form issued 

throughout Georgia on residential loan transactions is the “short form” loan policy.  Most 

“short form” policies incorporate all of the “terms, exclusions, conditions and stipulations 

set forth in the American Land Title Association Loan Policy (6/17/06) (the “2006 

Form”).  The “short forms” allow a settlement attorney to quickly turn the loan package 

around and get it out to the lender.  It is important to recognize that the “short form” 

policy is basically that same policy as the traditional loan policy, without the specific 

exceptions to title being enumerated in an attached schedule.  Additional coverage over 

certain items may be included in endorsements, or, if an “expanded” lender’s policy was 

issued, some of those additional coverage items may be included in that policy. 

 Consequently, when a lender forwards a loan policy to the foreclosure attorney, the 

foreclosure attorney is often staring at a “short form” policy that often does not answer 

how a previous title defect was resolved.   

II.  Important Provisions of the 2006 Form 
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• Covered Risks: 

The 2006 Form is somewhat easier to follow than its predecessor form as it 

attempts to more clearly define Covered Risks and the Exclusions (without as many 

exceptions to the Exclusions). 

Most foreclosure attorneys are often asked what coverage extends to the insured 

lender after the foreclosure sale.  The answer to this question is contained in Condition 2.  

Please do not consider the continuation of coverage as a provision that converts the loan 

policy into an owner’s policy; that is not the case.   

 The standard loan policy insures against a few items that the foreclosure attorney 

constantly confronts, namely:  defects in or liens on title (e.g. prior judgment liens) and 

priority of other liens over the insured security instrument (e.g. the 2nd priority security 

instrument is recorded prior to the insured instrument).   

 In addition to the more routine items, the policy provides, among the 14 enumerated 

items under “Covered Risks”, the very important coverage against any challenge to the 

validity or enforceability of the insured mortgage.  This provision is critical in the event 

that a borrower asserts that the loan is fraudulent.  Additionally, Chapter 7 Trustees have 

become significantly more attuned to perfection issues and this coverage can provide 

protection. 

• Exclusions from Coverage 

 The seven enumerated standard exclusions in the 2006 Form are fairly broad.  There 

are several exclusions that the foreclosure attorney needs to be aware of in relation to any 

pending foreclosure action.  First, any defect which is created by the Lender is excluded.  

An example is an incorrect assignment in the chain of title for the insured security deed.   
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III. Conditions and Stipulations 

 The 2006 Form contains seventeen conditions that the insured lender must comply 

with during and throughout the existence of the loan.  Some of the conditions are actually 

duties owed by the insured lender to the title insurance company, a fact usually not known 

to most lenders.  The following are what we believe to be the most important conditions 

which the foreclosure attorney must address.  If you have not read through all of the 

conditions, please do so.   

• Continuation of Insurance (Section 2) 

 This is perhaps the most significant stipulation for a foreclosure attorney.  There are 

two separate issues involved here:  coverage after acquisition of title, and coverage after 

conveyance of title. 

 * After Acquisition of Title.  “The coverage of this policy shall continue in force 

as of Date of Policy in favor of an Insured after acquisition of the Title by an 

Insured . . . but only so long as the Insured retains an estate or interest in the 

Land or holds an obligation secured by a purchase money Mortgage given by 

a purchaser from the Insured . . .”    

 As mentioned above, the Condition 2 provision is quite clear that coverage pre-

foreclosure continues after the sale.   This provision extends the insurance coverage over 

all items listed in the policy from the date of the policy until the disposition of the property 

by the foreclosing lender.  Additionally, this extension of coverage only benefits the 

insured lender.  If a third party purchases the property at the foreclosure sale, this 

provision is not extended to that purchaser.   
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 The Condition 2 further deals with continuation of coverage after conveyance of the 

real estate by the insured lender as follows:   

*  After Conveyance of Title.    “. . .  or only so long as the Insured shall have 

liability by reason of warranties in any transfer or conveyance of the Title.  

This policy shall not continue in force in favor of any purchaser from the 

Insured of either (i) an estate or interest in the Land, or (ii) an obligation 

secured by a purchase money mortgage given to the Insured.” 

 This provision expressly continues the coverage throughout the time between the 

foreclosure sale and the transfer of title from the lender to a purchaser.  Additionally, 

coverage is extended to the insured after the transfer of title so long as the insured grants 

any warranty of title.  Most post-foreclosure transfers from lenders are completed using 

a limited or special warranty deed.  Even though these deeds do not contain 

comprehensive warranties of title, there remains a liability under the limited warranties 

of title, and the coverage continues for these instances.  If a foreclosure lender transfers 

title via a Quitclaim Deed, this provision expires.  Another extension of coverage exists 

when the insured lender lends money to the purchaser to acquire the property.   

• Notice of Claim (Section 3) 

 This standard condition dictates when and to whom notice should be delivered.  The 

obvious ramification of failure to comply with this provision is the termination of coverage 

relative to the defect for which timely notice is not given.  Additionally, a claim can arise 

long before the foreclosure attorney receives the referral to commence foreclosure (e.g. 

preference action in a bankruptcy case or a foreclosure of a prior mortgage that was not 

an exception to coverage).  With loans being transferred multiple times, it is difficult to 
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ascertain exactly which lender in the chain of title to the security deed had the 

responsibility to notify. 

 This provision of the standard policy creates an obligation on the insured to notify the 

insurer “promptly in writing.”  Notices must be sent to the address provided in the policy 

(see Section 17), which is often not the local Georgia office.  However, it is not uncommon 

that requests for affirmative coverage over discovered title defects can be addressed to the 

local offices, especially if the defect can be quickly cured either by the agent or title 

insurance company. 

• Duty of Insured Claimant to Cooperate (Section 6) 

 This provision outlines what the insurer can do when presented with a claim on the 

policy.  There is an obligation on behalf of the insured lender to cooperate with the insurer 

in the disposition of adverse actions. This obligation can be as simple as providing copies 

of loan documents that are not recorded to providing a designated witness.   

• Options to Pay or Otherwise Settle Claims (Section 7) 

 When presented with a title claim, the insurer has three choices pursuant to this 

provision:  pay the policy limits to the insured, purchase the Indebtedness from the 

Insured for the then outstanding amount plus costs, or pay/settle the claim with the party 

making the adverse claim.  Should the insurer elect to pay out the policy limits, the insurer 

is entitled to a transfer of the indebtedness held by the insured lender.  In both instances, 

the coverage ceases as to the claimed loss or damage relative to that claim.  In other words, 

once the title company has settled the claim, the insured lender cannot resubmit a claim 

based on that same defect.   
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Additionally, and pursuant to another condition (Condition 12), the title insurer 

may seek subrogation in order to pursue recovery of the settlement claims. 

IV.  Interplay of Endorsements 

  Most lender title insurance policies (short form and long form) have 

endorsements, or additional coverage, offered as part of the insurance benefiting the 

insured.  These endorsements are more commonly used in a commercial loan transaction, 

but there are a couple of residential impacts. 

  The majority of residential lender policies include one or both of these 

endorsements: (1) 7-06 Manufactured Housing Unit (insures that the manufactured 

house is considered part of the improvements to the “real estate”), and/or (2) 8.1-06 

Environmental Protection Lien.  Outside of the metropolitan Atlanta area, most real 

estate attorneys are very familiar with the Georgia statute that officially retires mobile 

home titles and “converts” them from personal to real property, which is now an 

underwriting requirement for issuance of this endorsement.  However, if the foreclosing 

counsel sees this endorsement on the lenders title policy, best practice is to alert their title 

vendor to the existence of a mobile home and obtain copies of all the recorded documents 

that evidence the retirement of the mobile home title.  If the public record does not include 

the Affidavit of Permanent Affixation, then foreclosure counsel will need to address that 

issue with the title insurer prior to foreclosure sale. 

  In most commercial loan transactions, counsel for the lender often requests a 

wide variety of endorsement that must be attached to the underlying lenders title 

insurance policy.  The endorsements issued are usually tied to the type of loan 

transaction; for instance, lender’s counsel is likely to request a different zoning 
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endorsement for a loan tied to the construction of a shopping center than the zoning 

endorsement on a purchase money mortgage for an existing shopping center.  There are 

subtle differences in the coverage afforded by different endorsements that seemingly 

insure the same risk, so best practice is to discuss the coverage with the title underwriter 

before making assumptions as to continuation of coverage based on an endorsement. 

  The common endorsements issued in commercial loan transactions are: 

• ALTA 18-06 – Tax Parcel Endorsement – this endorsement covers the risk that the 

insured real estate (the collateral) is its own tax parcel.  This coverage can be 

important in a development loan where a larger tract is being split into smaller 

tracts.   

• ALTA 9-06 – Comprehensive Endorsement – offers a host of additional coverages 

as to the use of the insured real estate, including violation of covenants or 

restrictions, setback violations, and encroachments over easements.  This 

endorsement will greatly enhance the ability of a REO seller to sell the property. 

• ALTA 17-06 – Access Endorsement – covers access to the insured property 

generally, but can include specific access points. 

• ALTA 25-06 – Survey Endorsement – to be issued, the insurer will require a survey 

to be prepared and issued that shows all of the required information under the 

ALTA/ACSM certification by the surveyor.  If a survey endorsement was issued at 

closing, the time and cost of having a new survey prepared at REO sale may not be 

needed. 

• ALTA 38-06 – Mortgage Tax Endorsement – adopted by ALTA in 2012 and insures 

the correct mortgage tax was paid upon the recording of the Deed to Secure Debt.  

Chapter 10 
11 of 27



 

Foreclosure counsel can rely on this coverage if the issue of failure to pay all taxes 

owed arises pre-foreclosure or after foreclosure. 

The above is not an exhaustive list of endorsements or their coverage, but only those  

that are most common.  Again, depending on the nature and use of the loan proceeds, 

there could be many more different endorsements providing a host of different coverages.  

This was meant to highlight what foreclosure counsel should consider pre-foreclosure 

relative to potential disposition issues of the REO. 

 V. Use of Letters of Indemnity 

 Prior to the real estate recession, most correspondence with title underwriters after a 

loan policy was issued was generally considered a “title claim,” but that was not 

necessarily accurate.  The coverage in a basic lenders policy did not fundamentally change 

prior to the recession, nor did exceptions.  At the beginning of the recession, most 

underwriting counsel recognized that, while foreclosure counsel was writing to inform 

them about a stated title defect, the insurer could make an underwriting decision as to the 

severity of the defect and whether the defect would prevent continuation of coverage.  

Obviously, some defects like no recorded mortgage would stop a foreclosure action 

immediately, but other defects as to recording sequence, prior encumbrances and other 

“minor” defects should not be considered a “title claim” in the strictest sense.  Hence, the 

rise of “letters of indemnity” by foreclosure counsel. 

  These letters provided counsel with two distinct benefits: (1) compliance with the 

terms of the lenders policy, and (2) continuation of coverage at the REO sale.  One other 

benefit that was not apparent until recently is the ability to show future settlement 
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attorneys and their insurers that foreclosure counsel addressed the title defect issue and 

obtained indemnity.   

  Best practice for foreclosure counsel is to complete their title examination review 

as early in the foreclosure action as possible, and, if a defect is discovered, plan on 

addressing that issue with the title insurer.  For most of these defects, a simple letter to 

the insurer requesting indemnity over the stated defect will be a routine matter (if counsel 

provides the insurer with all information, including any attempts to resolve the defect).  

On those defects that are so serious that any planned foreclosure action needs to be halted, 

addressing those defects to the insurer can often lead to faster resolutions if foreclosure 

counsel provides immediate notice. 

 

Mutual Indemnification Agreement 

 Effective September 1, 2003, the Mutual Indemnification Agreement (the “MIA”) was 

entered by most title insurance underwriters in Georgia.  The MIA has also been amended 

three times with the effect of increasing some of the thresholds and adding additional 

insurers.  The MIA covers three types of title defects (the “Covered Matters”) that were 

consistently being addressed by the participating title insurers in Georgia: (1) unsatisfied 

or improperly satisfied mortgages securing less than $1,00,000.00 not granted by the 

insured owner; (2) lack of corporate seal or statement of corporate capacity on deeds 

executed by corporations; (3) unsatisfied judgments or tax liens not against the insured 

up to a face amount of $1,000,000.00.  In order for the defect to be a Covered Matter, the 

following conditions must be satisfied: (1) the existing loan policy must be at least one 

year old without exception for the defect; (2) no record notice of a proceeding to enforce 
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the defect has been filed; (3) the lien cannot be against the insured and/or the mortgage 

cannot be executed by the insured; (4) the amount of indemnity is the face amount of the 

existing policy or $1,000,000.00, whichever is less.  If the defect is a Covered Matter and 

all of the conditions are satisfied, a new lender/owner seeking to obtain title insurance 

that does not except to the defect is no longer required to get a separate indemnification. 

Part II – Title Policies after Foreclosure Sales 

The above discussion details the usefulness of the existing loan policy in the 

foreclosure arena. However, many lenders and their attorneys have begun to obtain an 

owners title insurance policy at the foreclosure. This part of the discussion details how 

this process should work and whether it is valuable for the foreclosing lender.  

As we all know, transactional attorneys routinely use title insurance to resolve all 

types of title-related problems that surface during the buyer’s due diligence process and 

during the closing process.  Some of the risks caused by these problems are routinely 

absorbed by title insurance companies, while other risks require more analysis and, in 

some cases, creative underwriting.  Similarly, a lender conducting a foreclosure sale may 

also want to consider asking a title company to absorb some of the general risks that are 

inherent in the foreclosure process and some of the specific risks of the particular 

foreclosure.  While the concept of title insurance is the same in the foreclosure arena as 

in the transactional setting, there are different considerations for the lender and its 

attorney to contemplate when purchasing title insurance at a foreclosure sale. 

General Considerations 

I.   Willingness of title companies to insure foreclosures 
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Title companies are routinely willing to issue a policy of title insurance at a 

foreclosure.  Just be prepared to meet certain requirements of the title insurance 

company that are unique to the foreclosure arena, but you can routinely obtain 

from the title company a commitment to insure a deed under power of sale.  You 

can also have an agent of the title insurance company attend the foreclosure and 

issue to you a marked binder, just as you would typically have issued at a closing.  

Therefore, immediately after you conduct your foreclosure sale and deliver the 

deed under power of sale to the title agent you are covered by a marked binder, 

which is issued to you on the courthouse steps. This may not be feasible on 

residential foreclosures but would come into play on large commercial 

foreclosures. 

II. Deciding whether to purchase title insurance at foreclosure 

If the lender has already purchased a loan policy, is it necessary to purchase 

an owner’s policy at foreclosure? After the above discussion, you might be inclined 

to automatically think that an owner’s policy at foreclosure is not necessary if your 

client already purchased a loan policy at the time of the execution of the original 

Deed to Secure Debt.  However, your lender client may now want some additional 

coverage that is available only upon the purchase of an owner’s policy insuring the 

deed under power of sale.   

Here are some factors to consider:  First, the existing lender’s policy only 

covers matters prior to the filing of the insured mortgage. So, if there was an 

existing loan that has priority over your client’s loan that is now being foreclosed, 

and your client forecloses, and after the foreclosure, your client becomes aware of 
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the existence of this superior loan that it now must pay off, that’s a valid claim 

under the previously issued loan policy. However, that same loan policy offers no 

coverage over any intervening matters that you’re extinguishing by the foreclosure.  

Nor does the existing loan policy offer any coverage that proper notice was given 

to the IRS in the event that a federal tax lien was filed subsequent to the original 

Deed to Secure Debt.  Nor does it insure that the foreclosure process itself was 

conducted properly.  These are all benefits of the additional coverage that an 

owner’s policy issued at foreclosure affords to the insured. 

The decision of whether to purchase a new owner’s policy at foreclosure may 

turn on how concerned you are about intervening matters.  If, for example, there 

are numerous intervening judgments or a second or third mortgage being 

extinguished, or if the foreclosure process involved notifying the IRS of the 

foreclosure after your title examination disclosed an intervening federal tax lien, 

or if the foreclosure is being conducted pursuant to an order from a bankruptcy 

court lifting the automatic stay, then you might be more inclined to suggest to your 

client that they spend the money for the extra coverage, particularly in Georgia, 

where title insurance is relatively inexpensive.  If you save your client a few 

hundred dollars or even a few thousand by not paying the premium for a new 

owners policy, that issue will not come up if a problem arises that would have been 

covered. 
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The Foreclosure Title Insurance Commitment 

I.   Schedule A 

Schedule A of the commitment should look identical to how you would 

expect Schedule A to look for a typical transaction. It will show the current owner 

currently in title, with your lender client as a proposed insured.  The effective date 

will be the effective date of the public deed records, but when you get your marked 

binder on the courthouse steps, the title company will cover the gap, assuming you 

meet all of the B-1 requirements.  Since the exact purchase price at foreclosure will 

not be known prior to the foreclosure, the commitment may show the amount as 

“to be determined.”  When the binder is marked at foreclosure, the purchase price 

should be written in as the amount of the policy. The purchaser at foreclosure will 

not be known when the commitment is first issued, so that might simply be shown 

as “[name of lender] or successful bidder at foreclosure.”  Again, this can be 

marked up at closing.  

II.  Schedule B-1 

The Schedule B-1 requirements will look a little different than Schedule B-1 

on a typical title insurance commitment.  For example, instead of requiring a deed 

from the seller, the commitment will require, after proper notice to the IRS, if 

applicable, and after proper public notice of the foreclosure and after a properly 

conducted foreclosure, the execution and recordation of a deed under power of sale 

from the borrower, acting by and through its attorney-in-fact, to the purchaser, 

pursuant to the power of sale contained in the Deed to Secure Debt being 

foreclosed. The title company can, of course, review in advance the proposed deed 
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under power of sale prior to the foreclosure, so there are no issues once it is 

properly executed and delivered to the title company for recording right after the 

foreclosure sale. 

Also, the title company will require proof that the foreclosure ad ran for 4 

consecutive weeks in the appropriate publication.  That, too, is something that the 

title company should be able to get comfortable with prior to your conducting the 

foreclosure.   

Other requirements you might find on Schedule B-1 to a typical 

commitment in a non-foreclosure scenario should not be requirements on the 

commitment to insure a foreclosure.  For example, the title company is not going 

to require a title affidavit or corporate resolutions and instead of requiring the 

payment and cancellation of intervening monetary liens and judgments, the 

commitment should merely note their existence and recite that upon foreclosure, 

they will be extinguished.   

If any federal tax liens are recorded subsequent to the filing of the original 

Deed to Secure Debt, Schedule B-1 will not require payment and cancellation of the 

federal tax liens.  Instead, the title company will require satisfactory proof that the 

IRS was properly and timely notified of the foreclosure sale.   

If the title examination discloses that a bankruptcy is pending against the 

borrower, then the title insurance company will not require just a deed from the 

trustee in bankruptcy, but an order lifting the automatic stay of foreclosure 

proceedings and specifically allowing the subject foreclosure sale. 

III. Schedule B-2 
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i. Specific title exceptions filed in the public records. 

A good general rule is that Schedule B-2 to the owner’s title insurance 

commitment should include all of the title matters that were listed on 

Schedule B to the original loan policy, but nothing more, except matters that 

fit into four categories: 

(1)  intervening matters that your client, as lender, consented to.  

These can be Reciprocal Easement Agreements, utility 

easements, leases for which the lender agreed to a 

Subordination, Non-Disturbance and Attornment 

Agreement, Declarations of Condominium, or any other title 

exception.  Once the lender consents to the document or 

otherwise makes the lien of its deed to secure debt 

subordinate to it, then that matter will be an exception to title 

on Schedule B to its owner’s policy. 

(2) current outstanding property taxes, property tax fifas and any 

water/sewer bills.   You may not extinguish the obligation to 

pay property taxes or water/sewer bills by foreclosing, and so, 

your policy will reflect, as an exception, any and all 

outstanding property taxes and tax judgments for past-due 

taxes affecting the property.  

(3) matters which would be disclosed by an ALTA survey 

subsequent to the date of the existing loan policy.  There are 

times, after a case-by-case determination, that a title company 
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might waive a survey exception for a loan policy, but if you are 

buying an owner’s policy at foreclosure, and if you don’t have 

an updated survey, you may wind up with a general survey 

exception for the period subsequent to the existing loan 

policy. 

(4) intervening matters from which the lender derives a benefit.  

Even for some matters to which the lender does not consent, 

the title company may take the position that if the lender, who 

previously had a security interest in the property, derives 

some benefit from the document, then the lender should be 

bound by the terms of the document after foreclosure, even if 

the lender did not specifically consent to it.  Examples of such 

documents are service easements for utilities, Reciprocal 

Easement Agreements that are truly reciprocal in nature, and 

even Declarations of Condominium, if the title company takes 

the position that by submitting the property to a 

condominium declaration, the lender derived a benefit in that 

the value of the property increased. 

At first, this might seem like an unfair position for a title company to 

take.  After all, if the borrower goes out and enters into an agreement 

without the consent of the lender, then that agreement should be 

extinguished by foreclosure.  Otherwise, why even get lender consents?   
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But you have to keep in mind that in evaluating risk (and this is true in all 

cases, not just in the foreclosure arena), the title company is not evaluating 

whether an insured will ultimately be successful in a lawsuit defending title 

to the property against a claimant.  The title company must evaluate the 

chances that any potential claimant will challenge an insured’s title, and 

whether the title company wants to pay the cost to defend that lawsuit, even 

if the lawsuit ultimately results in a successful outcome for the insured.   

If you find yourself in a situation where your client thinks the 

outcome of any potential litigation will be successful, but the title company 

doesn’t want to take the risk of having to defend the lawsuit, you may want 

to consider asking the title company for “final determination” coverage.  

This means that a title company will except to the risk, but then 

affirmatively insure your client against any loss or damage sustained as a 

result of a final determination, that is, a non-appealable order, from a court 

of competent jurisdiction, enforcing or attempting to enforce the particular 

exception.  That way, the insured, your client, pays to defend the lawsuit, 

but the title company pays the claim under the policy if the insured is 

successful. The title company will want to control the litigation, and this 

leads into all kinds of issues, but it’s just something to keep in mind if the 

owner of the property is willing to share some of the risk that the title 

company is just not willing to take.  

That is really all of the specific title matters that should wind up on 

Schedule B to your client’s title policy issued at the foreclosure.  The title 
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company should insure over all other intervening matters, including 

materialmen’s liens, second mortgages, Department of Labor fifas, state 

income tax fifas, and any judgments appearing on the General Execution 

Docket. 

  ii.  Exceptions for additional matters unique to the foreclosure arena 

There is a group of exceptions that you will see on Schedule B-2 to 

your title commitment that are unique to the foreclosure arena.  They are as 

follows: 

Possible right of redemption of the IRS.  Whenever you foreclose on a 

property and there is a federal tax lien filed of record against the borrower 

(or the borrower’s predecessor in title), then the title company will make an 

exception, which will wind up on Schedule B to the policy, for either the 

federal tax lien itself, or the possible right of redemption of the federal 

government.  If you prove to the title company that you property notified 

the IRS of the foreclosure (which notice must be given at least 25 days prior 

to the date that you first begin advertising), then the title policy will not 

contain an exception for the federal tax lien itself, but it will still contain an 

exception for the possible right of redemption.  By law, this right of 

redemption must be executed by the federal government within 120 days 

after the foreclosure, and the government must pay to the successful bidder 

the price for which the property was purchased at foreclosure.   

What if there are no federal tax liens of record when you check down 

the title right before the foreclosure?  Is it appropriate to ask the title 
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company to neither make an exception for possible federal tax liens filed in 

the gap, nor for the possible right of redemption?  The answer is yes, but 

only if the gap in the deed records is less than 30 days.  By law, in order for 

the IRS lien to be effective against any property being foreclosed, the IRS 

lien must be filed in the public deed records at least 30 days prior to the 

foreclosure sale.  So as long as you don’t have a gap of more than 30 days, 

there is no risk for the title company to insure your client’s foreclosure 

without exception to any federal tax liens or the possible right of 

redemption.   

Rights of parties in possession.  The title company will issue its policy with 

an exception for rights of parties in possession of the property.  If you’re in 

a commercial setting, you will probably want the business in the shopping 

center that you just foreclosed on continuing to operate, paying you rent, 

and making your property valuable for re-sale.  However, in a residential 

setting, you might think that obtaining title to the property without 

exception to any possessory rights of the borrower, or anyone claiming 

rights of possession through the borrower, is the essence of foreclosure.  

Still, as long as anyone is in possession of the property adverse to the 

insured’s title, the title company is not going to want to defend that action.  

You will have to file your dispossessory proceedings after you foreclose, and 

so the final outcome of the dispossessory proceeding becomes a post-policy 

matter, for which no coverage is afforded.   
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 The only way a title company might be willing to insure that there are no 

parties in possession is if an institutional lender has been managing or 

preserving the property and a property manager executes an affidavit 

attesting to the parties who are, or who are not, in possession. But, keep in 

mind this is self-serving, and title companies are typically leery to rely on 

self-serving affidavits. 

Any matters of which the insured had knowledge at the time of the 

foreclosure.  This is technically not an exception to title that you will see on 

Schedule B-2 to the commitment or on Schedule B to the policy, but it is an 

exclusion from coverage.  On all policies of title insurance, it is a valid 

defense of the title company that the defect which led to the claim was 

known to the insured at the time the policy issued, and the insured did not 

disclose the defect to the title company.  This is true of all title insurance 

policies, but it is particularly important to remember in the foreclosure 

arena, where issues of bankruptcy and adverse rights of tenants in 

possession are more prevalent. 

Possible confirmation hearing and potential re-foreclosure. This is a fairly 

new concept that has arisen in the last several years as the amount of 

foreclosures have increased. There have been instances where lenders have 

filed confirmation actions and such confirmation has been denied and the 

judge has then taken the step to order a re-foreclosure. A re-foreclosure 

would obviously have a devastating effect on the owners policy issued at the 
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foreclosure. In order protect itself from these types of claims some title 

company add an exception which reads as follows:  

Any final order to require     to re-foreclose that certain Deed to 
Secure Debt recorded in Deed Book   , page   ,    County Georgia 
records in that certain Conformation Proceeding in Case No ______, 
______County Superior Court. 

It is possible to have this exception removed from the final policy so long as the 
title company receives and affidavit signed by an authorized representative of the 
lender stating that the lender will not seek a confirmation.  

The effect of bankruptcy on title insurance coverage 

I. Determination of whether bankruptcy is pending 

1)  Most foreclosure counsel understand and have processes in place to 

check and re-check for bankruptcy petitions filed by the borrowers.  However, to 

the extent that a non-obligor owner files for bankruptcy protection, counsel must 

be diligent and analyze the title records to determine if the automatic stay is in 

effect. 

2)  Unless a bankruptcy is suspected, a title company will not, as a matter 

of course, check the bankruptcy records prior to issuing a commitment to insure 

a foreclosure.  Instead, the title company is relying on the lender to inform the 

title company that there is a bankruptcy pending against the borrower, or the 

filing in the public deed records of a notice of bankruptcy.  If no notice of the 

bankruptcy is filed in the deed records, but the lender was served with the notice 

of bankruptcy or otherwise knows about the bankruptcy and just did not inform 

the title company that the borrower was involved in a bankruptcy proceeding, 

then any claim related to the existence of the bankruptcy proceedings would be 
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barred under the lender’s owner’s policy by the “knowledge of the insured” 

defense.    

3)  What if there is no notice of the bankruptcy in the deed records, and 

the lender was not served with notice of the bankruptcy proceeding or does not 

otherwise have knowledge that a bankruptcy is pending against the borrower? If 

a bankruptcy proceeding is actually pending against the borrower, unbeknownst 

to the lender, and the lender conducts the foreclosure sale, the automatic stay still 

applies to invalidate the foreclosure. This is a risk that a lender can put on a title 

company by buying an owner’s policy at foreclosure. It is a risk that title 

companies are routinely willing to take.  

II. Order from bankruptcy court 

1)  A title company will still insure a foreclosure while a bankruptcy against 

the borrower is pending, but once the borrower files for bankruptcy, the only 

mechanism which will enable you to obtain a title insurance policy is an order 

from the court lifting the automatic stay and specifically authorizing the 

foreclosure sale.  Once you have that order from the bankruptcy court, no title 

insurance company should be unwilling to issue you a policy at the foreclosure.  

But you need to be very careful in the timing of the order.  Don’t go into court on 

the day before the foreclosure sale to get your order and expect the title company 

to insure your foreclosure based on the order.  The title insurance company will 

absolutely require you to wait 10 days before the foreclosure, to allow for the 

appeals period on the order to expire.   
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2) In the context of a business bankruptcy, the above still remains true.

However, it is important to review any order issued by the Bankruptcy Court to 

make sure that all of the interests of the insured are either no longer burdened by 

the stay or that the Order does not impose some other obligation the foreclosing 

attorney, like distribution of any potential excess proceeds.  Best practice for this 

situations is to review the docket and contact underwriting counsel if you have 

any questions as to potential pre- or post-sale obligations.   

Conclusion 

Possessing a loan policy during the foreclosure process does not solve all of the title 

problems, but it certainly is useful in providing guidance to your lender client. Moreover, 

the decision to purchase an owner’s policy at the foreclosure can further help to alleviate 

title problems.  However, to maximize the full benefits of either the existing loan policy 

or the new owners policy to be issued, the attorney for the lender should consult with the 

title company as issues arise.   
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I.   INTRODUCTION:	   UNDERTAKING	   AND	   UNDERMINING	   THE	  
ASSET	  PROTECTION	  PLAN	  

The	  content	  of	  these	  materials	  could	  form	  the	  basis	  for	  months	  of	  discussion,	  research,	  and	  writing.	  	  
The	   topic	   is	   wide,	   broad,	   and	   deep.	  	  
Comprehensive	   asset	   protection	   considers	  
many	   variables,	   and	   decisions	   must	   be	  
weighed	   based	   on	   the	   inherent	   risks	   and	  
dangers	   of	   a	   subsequent	   fraudulent	  
conveyance	   suit	   brought	   against	   the	   person	  
undertaking	   the	   planning.	   	   Conversely,	  
fraudulent	   conveyance	   litigation	   scrutinizes	  
the	   planning	   undertaken	   and	   strives	   to	  
unwind	  it.	  

II.   THE	   PLANNING	   SIDE	   OF	  
ASSET	  PROTECTION	  	  

Asset	  protection	   is	  not	   simply	   about	  
trying	   to	   keep	   the	   bad	   guys	   from	   getting	   what	   you’ve	   got.	   	   It	   is,	   first	   and	   foremost,	   a	   massive	  
undertaking.	   	   Ordinary,	   everyday	   considerations	   abound:	   fiduciaries,	   structuring	   gifts,	   protecting	  
beneficiaries	  from	  their	  own	  liabilities,	  family	  dynamics,	  disability,	  the	  long	  arm	  of	  the	  federal	  and	  
state	   revenue	   services,	   end	   of	   life	   choices,	   inside	   liability,	   outside	   liability,	   and	   high-‐‑risk	   asset	  
segregation,	  among	  others,	  none	  of	  which	  should	  be	  brushed	  off	  or	  taken	  lightly.	  	  One	  of	  the	  most	  
important	  dialogues	  the	  lawyer	  can	  have	  with	  her	  client	  is	  the	  risk	  associated	  with	  all	  planning	  that	  
involves	   changing	   the	   title	   to	   assets:	   the	   subsequent	   fraudulent	   conveyance	   lawsuit.	   	   So,	   asset	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  Berman	  Fink	  Van	  Horn	  P.C.	  Litigation	  Associate	  Katherine	  M.	  Silverman	  assisted	  with	  the	  preparation	  of	  the	  
written	  materials	  for	  this	  presentation.	  

We	  lawyers	  tend	  to	  assess	  risk	  using	  a	  worst	  
possible	   outcome	   analysis.	   	   This	   method	  
looks	  at	  what	  might	  happen.	  	  Advising	  a	  client	  
who	  is	  considering	  asset	  protection	  that	  there	  
exists	   a	   real	   possibility	   of	   creditor	   attack	   is	  
firmly	   within	   the	   mainstream	   tradition	   of	  
what	   lawyers	   are	   expected	   to	   do.	  	  
Considering	   how	   to	   avoid	   the	   attack,	   if	   it	  
comes,	   is	   not	   hindering,	   defrauding,	   or	  
delaying	  a	  creditor.	  
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protection	  is	  really	  wealth	  transfer	  and	  estate	  planning	  properly	  understood;	  isolated,	  by	  itself,	  it	  is	  
always	  pre-‐‑litigation	  planning,	  whether	  the	  litigation	  is	  reasonably	  foreseeable	  or	  not.	  

A.   WHAT	  WERE	  YOU	  THINKING?	  	  

A	   fraudulent	   conveyance	   action	   will	   examine	   each	   and	   every	   thought,	   word	   and	   act	  
undertaken	  under	  the	  guise	  of	  asset	  protection.	  	  It	  will	  probe	  before,	  during,	  and	  after	  any	  decision	  
to	  pursue	  an	  asset	  protection	  plan.	  

A	  person’s	  mental	  state,	  their	  public	  or	  even	  private	  statements,	  and	  their	  conduct	  will	  be	  
exhausted	  as	  part	  of	  the	  factual	  or	  legal	  determination	  of	  the	  purpose	  of	  those	  thoughts,	  words,	  and	  
deeds-‐‑-‐‑-‐‑-‐‑-‐‑whether	   for	   planning	   with	   a	   defensible	   rationale	   or	   for	   a	   more	   nefarious	   reason	   like	  
unlawful	  avoidance	  of	  just	  debts.	  

Legal	  risk	  management	  is	  planning	  that	  seeks	  to	  anticipate	  and	  deter	  future	  legal	  claims	  and	  
to	   terminate	   current	   legal	   claims	  efficiently.	   	  While	   offering	  no	   guarantees	   as	   to	  outcomes,	   asset	  
protection	  certainly	  provides	  the	  client	  with	  options	  to	  manage	  her	  legal	  risks.	  	  Usually,	  those	  risks	  
come	  in	  four	  (4)	  major	  categories:	  creditors,	  taxes,	  incompetency,	  and	  death,	  and	  form	  the	  basis	  for	  
numerous	  valid	  and	  reasonably	  defensible	  motivations	  for	  engaging	  in	  “asset	  protection.”	  

B.   THE	  IMPORTANCE	  OF	  “TITLE”	  

Legal	   title	   is	   crucial	   in	   asset	   protection,	   and	   for	   similar	   reasons	   is	   at	   the	   heart	   of	   much	  
fraudulent	   conveyance	   litigation.	   	   The	   distinction	   between	   legal	   and	   beneficial	   or	   equitable	   title	  
drives	  many	  asset	  protection	  plans,	  as	  well	  as	  challenges	  to	  them.	  

The	  critical	  difference	  between	  the	   two	  kinds	  of	   title	   for	  asset	  protection	  planning	   is	   that	  
legal	  title	  is	  evidence	  of	  who	  owns	  property	  and	  therefore	  what	  rights	  and	  liabilities	  might	  attach	  to	  
it,	   but	   equitable	   title	   determines	   who	   gets	   that	   most	   important	   of	   property	   rights,	   “use	   and	  
enjoyment.”	   	   	  For	  example,	  the	  divorcing	  husband	  might	  have	  his	  name	  on	  the	  deed	  for	  the	  home,	  
but	   his	  wife	  might	   get	   the	   house	   in	   the	   divorce	   because	   equity	   “demands”	   it	   since	   she	   has	   lived	  
there	   for	   25	   years	   and	  might	   have	   been	   “dependent”	   on	   the	   husband	   for	   her	  maintenance	   and	  
support.	  

C.   CREDITOR	  CLAIMS—“SHOW	  ME	  THE	  MONEY”	  

Creditor	  claims	  are,	  typically,	  the	  first	  danger	  that	  comes	  to	  mind	  when	  someone	  starts	  to	  
think	  about	  asset	  protection.	  	  Creditor	  claims	  can	  present	  themselves	  in	  all	  sorts	  of	  ways:	  through	  
bankruptcy	   trustees,	  estranged	  spouses,	  disgruntled	  heirs,	  other	  parties	   to	  a	  contract,	  or	  persons	  
injured	  by	  your	  conduct.	  

We	  don’t	  want	  to	  and	  we	  should	  not	  thumb	  our	  noses	  at	  judges	  or	  juries	  because	  it’s	  just	  not	  
a	   good	   idea	   to	   tick-‐‑off	   people	   that	   can	   put	   the	   client	   out	   of	   the	   game	   for	   good.	   	   Recognize	   that	  
creditors	  often	  have	  a	   fully-‐‑loaded	  gun,	  deep	  pockets,	  and	  the	   law	   is	  usually	  on	   their	  sides.	   	  They	  
can,	  and	  often	  do,	  shoot	  to	  kill	   in	  a	  firefight	  with	  a	  debtor,	  and	  they	  are	  even	  more	  apt	  to	  do	  so	  in	  
creditor-‐‑friendly	  states	  like	  Georgia.	  
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In	  a	  fraudulent	  conveyance	  action,	  the	  creditor	  alleges	  that	  all	  the	  debtor’s	  “planning”	  was	  
without	   adequate	   consideration	   (exchange	   of	   money’s	   worth	   between	   the	   parties)	   –	   like	   a	   gift.	  	  
These	   claims	   are	   even	  more	   troublesome,	  when	   the	   “gifts”	   are	   to	   an	   “insider”	   like	   a	   spouse	  or	   a	  
child,	  which	  ordinarily	  shifts	  the	  burden	  of	  proof	  to	  the	  accused	  defendant	  to	  show	  that	  the	  transfer	  
was	   not	   fraudulent.	   	   Everyone	   should	   take	   note	   that	   the	   remedy	   for	   the	   creditor	   is	   not	  merely	  
money	  damages	  –	  the	  transaction	  itself	  can	  be	  disregarded.	  

The	   crux	   of	   it	   is	   this	   question:	   “Is	   there	   a	  
reasonably	   articulable	   alternative	   purpose	   for	   what	   the	  
client	   did?”	   	   If	   there	   is,	   you	   have	   a	  much	   stronger	   case.	  	  
Legitimate	   alternative	   “pre-‐‑litigation”	   reasons	   to	   engage	  
in	   planning	   abound.	   	   The	   client	   could	   become	  
incapacitated.	   	   The	   client	   might	   be	   in	   a	   high-‐‑risk	  
occupation	   or	  married	   to	   someone	   who	   is.	   	   The	   client’s	  
child	   might	   become	   a	   criminal	   or,	   more	   likely,	   marry	  
someone	   who	   is	   a	   spendthrift.	   	   Another	   one	   could	   get	  
involved	  in	  a	  bad	  business	  deal	  and	  end	  up	  in	  bankruptcy.	  	  
There	   are	   an	   abundance	   of	  potential	   creditors	   that	   offer	  
their	   own	   unique	  motives	   to	   engage	   in	   planning.	   	   Then	  
there	  is	  the	  most	  likely	  motivation	  of	  all	  –	  worrying	  about	  
having	  to	  pay	  too	  much	  to	  the	  IRS,	  which	  brings	  us	  to	  our	  
next	  problem	  area,	  the	  second	  valid	  motivation:	  taxes.	  

D.   WHAT	   IS	   AN	   ASSET-‐‑-‐‑SHIFTING	  
YOUR	   ASSETS	   FROM	   ONE	   COLUMN	   TO	  
THE	  OTHER	  

Certain	   assets	   are	   legally	   exempt	   from	   certain	  
creditors.	  	  In	  some	  states,	  there	  are	  generous	  exemptions	  
for	   certain	   kinds	   of	   property,	   and	   exploiting	   these	  
exemptions	   by	   conversion	   of	   non-‐‑exempt	   property	   to	  
exempt	  property	  can	  offer	  exceptional	  advantages.	  	  Texas	  
and	   Florida,	   for	   example,	   have	   an	   almost	   unlimited	  
homestead	   exemption	   –	   migrating	   residency	   to	   one	   of	  
those	  states	  is	  sometimes	  a	  viable	  option	  and,	  when	  it	  is,	  
it	   should	   probably	   be	   done.	   	   In	   a	   state	   that	   is	   creditor-‐‑
friendly,	  however,	  like	  Georgia,	  there	  are	  still	  options.	  

Strategic	  use	  of	  debt	  and	  security	  instruments	  in	  a	  properly	  structured,	  “equity-‐‑stripping,”	  
secured	   transaction	   can	  make	   what	   are	   otherwise	   non-‐‑exempt	   assets	   practically	   and	   effectively	  
exempt.	  

If	   done	  well,	   the	   creditor	  may	   think	   twice	  before	  proceeding	  against	   a	  particular	  piece	  of	  
property.	  

IMPORTANT	  
CONSIDERATIONS:	  

Is	   there	   a	   reasonably	  
articulable	   alternative	  
purpose	  for	  what	  she	  did?	  

Does	  the	  client	  currently	  have	  
all	   her	   marbles?	   (She	   might	  
not	  one	  day!)	  

Is	   the	   client	   in	   a	   high-‐‑risk	  
occupation?	  

Does	  the	  client	  pay	  taxes?	  

Does	   the	   client	   have	   a	   child	  
who	  is	  a	  spendthrift	  or	  who	  is	  
married,	   or,	   better	   yet,	   who	  
might	   get	   married	   to	   a	  
spendthrift	  or	  a	  criminal?	  

Has	   the	   client	   ever	   been	  
“touched”	  by	  bankruptcy?	  

Is	  the	  client	  going	  to	  die?	  
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E.   PROPERTY	  AGREEMENTS—GIVING	  HALF	  TO	  YOUR	  OTHER	  HALF	  

When	  a	  marriage	  is	  solid	  and	  both	  partners	  are	  fairly	  certain	  that	  the	  likelihood	  of	  a	  future	  
divorce	  is	  remote,	  there	  are	  a	  number	  of	  techniques	  that	  the	  astute	  planner	  can	  employ.	  

This	   “estate	   balancing”	   for	   sheltering	   the	   estate	   and	   gift	   tax	   unified	   credit	   together	   with	  
marital	  deduction	  planning	  are	  completely	  legitimate	  tax	  planning	  activities.	   	  These	  efforts	  can	  be	  
very	  effective	  for	  estate	  planning	  and	  tax	  planning.	  	  They	  are	  certainly	  less	  effective	  in	  the	  creditor	  
world-‐‑-‐‑gifts	  to	  insiders	  are	  presumptively	  invalid	  in	  a	  fraudulent	  conveyance	  case.	  

F.   REVOCABLE	  LIFETIME	  PLANNING	  	  

A	  properly-‐‑drafted	  basic	   revocable	   living	   trust-‐‑centered	  estate	  plan	   can	  go	   a	   long	  way	   to	  
increasing	   a	   family’s	   asset	   protection	   quotient.	   	   Funded	   living	   trusts,	   while	   not	   generally	  
functioning	  as	  a	  specific	   “asset	  protection	  device”	  have	  many	  asset	  protection	  benefits.	   	  They	  can	  
avoid	  death	  probate,	  certainly,	  but	   they	  also	   take	  guardianship	  off	   the	   table,	  and,	   for	   that	  matter,	  
they	  are	  about	  the	  only	  effective	  legal	  means	  to	  do	  so.	  	  An	  added	  benefit	  of	  death	  probate	  avoidance	  
is	   that,	   as	   we	   all	   know,	   the	   law	   abhors	   a	   forfeiture.	   	   Lighter	   administrative	   burdens	   can	   make	  
settlements	  of	  trust	  estates	  much	  simpler,	  easier,	  and	  faster	  thus	  making	  it	  far	  more	  difficult	  for	  a	  
creditor	  to	  assert	  any	  claim	  against	  the	  dead	  person’s	  estate.	  	  

G.   IRREVOCABLE	  TRUSTS—CAN	  I	  GIVE	  IT	  AWAY	  BUT	  STILL	  KEEP	  IT?	  

The	  word	  “irrevocable”	  ordinarily	  sends	  shudders	  down	  the	  everyday	  person’s	  spine.	  	  The	  
truth	  is,	  however,	  that	  irrevocable	  trusts	  are	  extremely	  effective	  asset	  protection	  and	  tax	  planning	  
tools	  that	  can	  be	  extraordinarily	  flexible	  too	  –	  far	  more	  flexible	  than	  most	  people	  would	  even	  think.	  	  
In	  fact,	  there	  are	  well-‐‑established	  common	  law	  trust	  principles	  that	  can	  make	  the	  irrevocable	  trust	  
virtually	  revocable	  in	  almost	  every	  case	  and,	  in	  some	  cases,	  completely	  revocable.	  	  In	  addition,	  it	  is	  
entirely	  possible	  to	  retain	  the	  use	  and	  enjoyment	  of	  property	  while	  the	  entire	  value	  of	  it	  is	  removed	  
from	  your	  estate	  for	  transfer	  tax	  purposes.	  	  You,	  essentially,	  get	  to	  have	  your	  cake	  and	  eat	  it,	  too.	  

H.   BUSINESS	  ASSOCIATION	  FORMATION	  

A	  creditor	  has	  access	  to	  many	  more	  remedies	  against	  a	  debtor’s	  stock	  in	  a	  corporation	  than	  
he	  does	  against	  her	  membership	  interest	  in	  a	  limited	  liability	  company.	  	  Added	  to	  this	  shortcoming	  
is	   the	   particular	   exposure	   and	   lack	   of	   protection	   inherent	   in	   the	   run	   of	   the	   mill	   “partnership”	  
structure.	   	   Business	   entities	   that	   are	   administered	   under	   properly	  drafted	   governing	   documents	  
can	  have	  incredible	  tax	  and	  asset	  protection	  benefits.	  	  In	  fact,	  even	  if	  your	  creditor	  is	  successful	  at	  
placing	   a	   lien	   against	   your	   interest	   in	   certain	   types	   of	   entities,	   he	   may	   get	   a	   lot	   more	   than	   he	  
bargained	  for	  from	  the	  K-‐‑1	  he	  receives	  at	  the	  end	  of	  the	  tax	  year,	  especially	  since	  he	  will	  not	  have	  
received	   any	   money	   to	   pay	   the	   taxes	   that	   will	   then	   be	   due.	   	   This	   “poison	   pill”	   aspect	   of	   asset	  
protection	  illustrates	  another	  key	  point	  in	  this	  area	  of	  the	  law.	  
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I.   PARTING	  SHOTS	  FROM	  THIS	  SIDE	  OF	  THE	  “V.”	  

Planning	  done	  properly	  is	  certainly	  expensive,	  but	  it	   is	  rarely	  a	  waste.	   	  There	  are	  valuable	  
income,	   gift,	   estate,	   and	   generation-‐‑skipping	   transfer	   tax	   benefits,	   additional	   administrative	  
simplification,	  and	  a	  certain	  peace	  of	  mind	  that	  this	  kind	  of	  planning	  yields.	  	  But,	  if	  confronted	  with	  
claimants	   who	   want	   to	   take	   everything	   they’ve	   worked	   for,	   the	   person	   will	   not	   want	   to	   be	  
defenseless:	  	  they	  will	  want	  some	  armor	  –	  something	  to	  put	  distance	  between	  between	  her	  assets	  
and	  potential	  adversaries.	  	  The	  key	  is	  to	  establish	  reasonable	  legal	  arguments	  to	  provide	  alternative	  
rationales	  for	  why	  she	  put	  her	  assets	  out	  of	  a	  potential	  creditors’	  reach.	  

III.   THE	  BATTLE	  FROM	  THE	  CREDITOR	  LAWYER’S	  PERSPECTIVE	  

Consider	   the	   following	   scenario:	   	  As	   long	   as	   there	  have	  been	   creditors,	   folks	  have	   taken	  steps	   to	  
thwart	  the	  efforts	  of	  those	  creditors	  to	  successfully	  get	  repaid	  what	  is	  owed.	  

A	  client	  comes	  to	  you	  seeking	  to	  recover	  money.	  	  As	  part	  of	  your	  analysis,	  you	  begin	  assessing	  the	  
debtor’s	  ability	  to	  repay.	  	  You	  discover	  recent	  transfers	  of	  property	  by	  the	  debtor.	  

Or,	  on	  the	  other	  side:	  	  a	  client	  (such	  as	  a	  real	  estate	  developer)	  comes	  to	  you	  about	  their	  holdings.	  	  
As	   the	   client	  describes	   the	   land	  and	   other	   assets	   and	  who	   (or	  what	   entity)	   owns	   them,	   you	   are	  
asked	  whether	  some/all	  of	  them	  can	  be	  transferred	  to	  others.	  

Is	   your	   creditor	   client	   stuck,	   or	   does	   she	   have	   options?	   	   What	   can	   your	   debtor	   client	   do	  
(defensibly)?	  

-‐‑   Consequences	  of	  Inadequate	  Planning—Creditors	  

-‐‑   Planning	  v.	  Scheming?	  

-‐‑   Fraudulent	  Conveyance	  Claims	  Against	  You,	  and	  	  .	  .	  .	  ?	  

IV.    THE	  MAKINGS	  OF	  A	  FRAUDULENT	  CONVEYANCE	  CLAIM	  

Georgia	  has	  adopted	  the	  Uniform	  Voidable	  Transactions	  Act.	  [O.C.G.A.	  §	  18-‐‑2-‐‑70,	  et	  seq.]	  The	  UVTA	  
was	  formerly	  known	  as	  the	  Uniform	  Fraudulent	  Transfer	  Act.	  The	  Act	  was	  amended	  in	  2015	  and	  
renamed	   to	   reflect	   the	   fact	   that	   “fraud”	   is	   not	  a	  necessary	   element	  of	  a	   claim	  under	   the	  Act.	  The	  
UVTA	  instead	  refers	  to	  “voidable	  transactions.”	  However,	  for	  purposes	  of	  our	  discussion,	  the	  terms	  
can	   be	   used	   interchangeably.	   The	  UVTA	   defines	  what	   activity	  may	   be	   a	   fraudulent	   transfer,	   and	  
what	  remedies	  are	  available	  to	  someone	  harmed	  by	  a	  questionable	  transfer.	  	  The	  key	  consideration	  
at	  the	  outset	  is	  insolvency.	  

-‐‑   Generally:	  	  balance	  sheet	  approach	  utilized	  (assets	  v.	  liabilities)	  

-‐‑   UVTA:	   	   Fair	   valuation	   is	   amount	   that	   can	   be	   realized	   within	   a	   reasonable	   time	   (like	  
Bankruptcy	  Code).	  

-‐‑   Analysis	   can	   be	   complicated:	   	   discounting	   obligations,	   future	   obligations,	   contingent	  
liabilities	  
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While	   case	   law	   interpreting	   the	   Act	   is	   limited,	   the	   Act	   explicitly	   retains	   all	   remedies	   and	   relief	  
available	  under	  the	  common	  law.	  	  At	  the	  root	  of	  the	  Act	  are	  the	  following	  principles:	  

-‐‑   the	  rights	  of	  creditors	  shall	  be	  favored	  by	  the	  courts;	  and	  every	  remedy	  and	  facility	  shall	  be	  
afforded	  them	  to	  detect,	  defeat,	  and	  annul	  any	  effort	  to	  defraud	  them	  of	  their	  just	  rights	  
[O.C.G.A.	  §	  18-‐‑2-‐‑20]	  and,	  

-‐‑   creditors	   may	   attack	   as	   fraudulent	   a	   judgment,	   conveyance,	   or	   any	   other	   arrangement	  
interfering	  with	  their	  rights,	  either	  at	  law	  or	  in	  equity.	  [O.C.G.A.	  §	  18-‐‑2-‐‑21].	  

The	  counter	  to	  those	  edicts	  is	  that	  a	  debtor	  may	  lawfully	  pay	  one	  creditor	  over	  another:	  when	  that	  
favoritism	  violates	  the	  tenets	  of	  the	  Act,	  however,	  a	  cause	  of	  action	  accrues.	  

A.   UNIFORM	  VOIDABLE	  TRANSACTIONS	  ACT	  

What	  does	  the	  Act	  cover?	  

“Asset”	   means	   property	   of	   a	   debtor,	   but	   the	   term	   does	   not	   include	   property	   to	   the	   extent	   it	   is	  
encumbered	   by	   a	   valid	   lien.	   	   [O.C.G.A.	   §	   18-‐‑2-‐‑71(2)].	   	   Property	   can	   be	   anything	   that	  may	   be	   the	  
subject	   of	   ownership.	   [O.C.G.A.	   §	   18-‐‑2-‐‑71(12)].	   This	   reflects	   the	   ‘bundle	   of	   sticks’	   concept	   of	  
property:	   	  an	  income-‐‑producing	  property	  (such	  as	  a	  commercial	  building)	  would	  include	  both	  the	  
real	  property	  (the	  land/building)	  and	  the	  revenue	  stream	  generated	  from	  any	  leases,	  etc.	  

Other	  important	  definitions:	  

-‐‑   A	   “creditor”	   is	  an	   individual	   or	   entity,	   such	   as	  a	   corporation	  or	   limited	   liability	   company,	  
who	  has	  a	  claim.	  [O.C.G.A.	  §	  18-‐‑2-‐‑71(4),	  (11)].	  

-‐‑   A	  “claim”	  is	  very	  broadly	  considered,	  and	  includes	  a	  “right	  to	  payment”,	  whether	  or	  not	  the	  
right	   is	   reduced	   to	   judgment,	   liquidated,	   unliquidated,	   fixed,	   contingent,	   matured,	  
unmatured,	  disputed,	  undisputed,	  legal,	  equitable,	  secured,	  or	  unsecured.	  	  [O.C.G.A.	  §	  18-‐‑
2-‐‑71(3)].	  

-‐‑   A	  “debt”	  merely	  needs	  to	  represent	  liability	  on	  a	  claim.	  	  [O.C.G.A.	  §	  18-‐‑2-‐‑71(5)].	  

-‐‑   A	  “debtor”	  means	  a	  person	  who	  is	  liable	  on	  a	  claim.	  	  [O.C.G.A.	  §	  18-‐‑2-‐‑71(6)].	  

B.   STATUTES	  OF	  LIMITATIONS	  

The	  Act	  also	  separates	  the	  time	  limitations	  of	  potential	  claims.	  	  Claims	  arising	  under	  O.C.G.A.	  §	  18-‐‑2-‐‑
75(b)	   must	   be	   brought	   within	   one	   (1)	   year	   after	   the	   transfer	   was	   made	   or	   the	   obligation	   was	  
incurred,	  while	   the	   statute	  of	   limitations	  under	  other	   sections	  of	   the	  Act	   is	   four	   (4)	   years.	  Under	  
certain	   circumstances,	   the	   statute	   of	   limitations	   may	   be	   tolled	   until	   the	   claimant	   discovers	   the	  
fraudulent	  transfer.	  For	  example,	  claims	  brought	  under	  O.C.G.A.	  §	  18-‐‑2-‐‑74(a)	  may	  be	  asserted	  later	  
if	   the	  claimant	  can	  show	  they	  brought	   the	  claim	  “within	  one	  year	  after	   the	   transfer	  or	  obligation	  
was	  or	  could	  reasonably	  have	  been	  discovered	  by	  the	  claimant.”	  [O.C.G.A.	  §	  18-‐‑2-‐‑79].	  
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C.   ANALYZING	  “INTENT”	  

The	  Act	  contemplates	  a	  few	  scenarios	  that	  may	  constitute	  a	  fraudulent	  conveyance.	  

1.   SPECIFIC	  OR	  “ACTUAL”	  INTENT	  

The	   first	   scenario	   is	   where	   there	   is	   a	   displayed,	   or	   actual,	   intent	   to	   defraud.	   	   [O.C.G.A.	   §	   18-‐‑2-‐‑
74(a)(1),	  (b)(1)-‐‑(11)].	  	  

Under	   these	   sections,	   a	   debtor’s	   transfer	   is	   fraudulent	   as	   to	   a	   creditor	   if	   the	   debtor	   made	   the	  
transfer	  or	  incurred	  the	  obligation	  with	  actual	  intent	  to	  hinder,	  delay,	  or	  defraud	  any	  creditor	  of	  the	  
debtor.	   	   Notably,	   this	   is	   true	  whether	   the	   creditor’s	   claim	  arose	   before	   or	   after	   the	   transfer	  was	  
made.	  

What	  constitutes	   ‘actual	  intent’?	   	  The	  Act	  describes	  a	  non-‐‑exhaustive	  list	  of	  factors	  (known	  as	  the	  
“badges	  of	  fraud”),	  such	  as	  whether:	  	  	  

-‐‑   The	  transfer	  or	  obligation	  was	  to	  an	  insider;	  

-‐‑   The	  debtor	  retained	  possession	  or	  control	  of	  the	  property	  transferred	  after	  the	  transfer;	  

-‐‑   The	  transfer	  or	  obligation	  was	  disclosed	  or	  concealed;	  

-‐‑   Before	   the	   transfer	   was	   made	   or	   obligation	   was	   incurred,	   the	   debtor	   had	   been	   sued	   or	  
threatened	  with	  suit;	  

-‐‑   The	  transfer	  was	  of	  substantially	  all	  the	  debtor’s	  assets;	  

-‐‑   The	  debtor	  absconded;	  

-‐‑   The	  debtor	  removed	  or	  concealed	  assets;	  	  

-‐‑   The	   value	   of	   the	   consideration	   received	   by	   the	   debtor	   was	   reasonably	   equivalent	   to	   the	  
value	  of	  the	  asset	  transferred	  or	  the	  amount	  of	  the	  obligation	  incurred;	  

o   inquiry of whether reasonably equivalent value was exchanged is considered from 
the creditors’ perspective.  See S.E.C. v. Res. Dev. Int'l, LLC, 487 F.3d 295, 301 
(5th Cir. 2007) (applying the Texas Uniform Fraudulent Transfer Act).  	  

-‐‑   The	  debtor	  was	   insolvent	  or	  became	   insolvent	  shortly	  after	   the	   transfer	  was	  made	  or	   the	  
obligation	  was	  incurred;	  

-‐‑   The	  transfer	  occurred	  shortly	  before	  or	  shortly	  after	  a	  substantial	  debt	  was	  incurred;	  and	  

-‐‑   The	  debtor	  transferred	  the	  essential	  assets	  of	  the	  business	  to	  a	  lienor	  who	  transferred	  the	  
assets	  to	  an	  insider	  of	  the	  debtor.	  

Hadlock v. Anderson, 246 Ga. App. 291, 293, 540 S.E.2d 282, 284 (2000) (“Relevant 
considerations of intent include whether there is a close family relationship and whether the 
grantor remains in possession of the property after the conveyance”). 	  
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2.   IMPLIED	  INTENT	  –	  PART	  1	  

Under	  a	  separate	  constructive	   fraud	  theory,	  a	   fraudulent	  conveyance	  may	  also	  exist	   if	   the	  debtor	  
made	   the	   transfer	   or	   incurred	   the	   obligation	  without	   receiving	   a	   reasonably	   equivalent	   value	   in	  
exchange	  for	  the	  transfer	  and	  either	  the	  debtor	  (A)	  engaged	  in	  or	  was	  about	  to	  engage	  in	  a	  business	  
or	  transaction	  for	  which	  the	  remaining	  assets	  of	  the	  debtor	  were	  unreasonably	  small	  in	  relation	  to	  
the	   business	   or	   transaction;	   or	   (B)	   intended	   to	   incur,	   or	   believed	   or	   reasonably	   should	   have	  
believed	  that	  he	  or	  she	  would	  incur,	  debts	  beyond	  his	  or	  her	  ability	  to	  pay	  as	  they	  became	  due.	  	  As	  
with	  the	  ‘actual	  intent’	  type	  claim,	  the	  creditor’s	  claim	  under	  this	  portion	  of	  the	  Act	  can	  arise	  before	  
or	  after	  the	  transfer	  was	  made.	  [O.C.G.A.	  §	  18-‐‑2-‐‑74(a)(2)].	  

The	   breadth	   of	   this	   code	   section	   is	   virtually	   self-‐‑evident	   and	   triggers	   all	   kinds	   of	   analysis	   and	  
potential	  arguments	  both	  for	  and	  against	  the	  legitimacy	  of	  a	  transfer.	  

3.   IMPLIED	  INTENT	  –	  PART	  2	  

The	   Act	   contemplates	   two	   additional	   scenarios	   where	   a	   fraudulent	   conveyance	   claim	  may	   exist.	  	  
Each	  requires	  that	  the	  creditor’s	  claim	  had	  to	  arise	  before	  the	  transfer	  was	  made	  or	  the	  obligation	  
was	  incurred.	  

First,	  a	  fraudulent	  conveyance	  claim	  may	  exist	  when	  a	  transfer	  is	  made	  or	  obligation	  incurred	  by	  a	  
debtor,	  if:	  	  	  	  

•   the	   debtor	   made	   the	   transfer	   or	   incurred	   the	   obligation	   without	   receiving	   a	   reasonably	  
equivalent	  value	  in	  exchange	  for	  the	  transfer	  or	  obligation,	  and	  

•   the	   debtor	   was	   insolvent	   at	   that	   time	   or	   the	   debtor	   became	   insolvent	   as	   a	   result	   of	   the	  
transfer	  or	  obligation.	  	  [O.C.G.A.	  §	  18-‐‑2-‐‑75(a)].	  

Not	   always	   obvious:	   “When	   a	   creditor	   attacks	   a	   conveyance	   from	   a	   husband	   to	   a	   wife,	   slight	  
circumstances	  may	  be	  sufficient	  to	  establish	  the	  existence	  of	  fraud.	  The	  burden	  is	  on	  the	  husband	  
and	  the	  wife	  to	  show	  that	  the	  transaction	  as	  a	  whole	  was	  free	  from	  fraud.”	  Bonner	  v.	  Smith,	  247	  Ga.	  
App.	  419,	  420,	  543	  S.E.2d	  457,	  460	  (2000).	  

Second,	  if	  a	  debtor	  makes	  a	  transfer	  to	  an	  insider	  for	  an	  antecedent	  debt,	  the	  debtor	  was	  insolvent	  
at	   that	   time,	   and	   the	   insider	   had	   reasonable	   cause	   to	   believe	   that	   the	   debtor	  was	   insolvent,	   the	  
transfer	  may	  be	  fraudulent.	  	  [O.C.G.A.	  §	  18-‐‑2-‐‑75(b)].	  

D.   REMEDIES	  FOR	  THE	  CREDITOR	  

If	  a	   transaction	   is	  determined	  to	  be	   fraudulent,	  what	  relief	   is	  available	   to	   the	  creditor?	   	  Or,	  what	  
exposure	  does	  the	  debtor	  have?	   	  The	  potential	  targets	  of	  any	  fraudulent	  conveyance	  claim	  include	  
not	  only	  the	  transferor	   (debtor),	  but	  also	   the	  recipient	  of	   the	  property	  transferred.	   	  So,	  we	  ask:	  
“Claims	  Against	  Whom?”	  

-‐‑   Transferee:	   	   The	   Act	   specifically	   identifies	   the	   creditor’s	   right	   to	   recover	   against	   the	   first	  
transferee	   of	   the	   asset	   or	   the	  person	   for	  whose	  benefit	   the	   transfer	  was	  made	  or	  any	  
subsequent	  transferee	  other	  than	  a	  good	  faith	  transferee	  who	  took	  for	  value	  or	  from	  any	  
subsequent	  transferee.	  	  	  
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-‐‑   Good	  Faith	  Transferee:	  	  can	  be	  a	  target	  of	  a	  fraudulent	  conveyance	  claim,	  but	  that	  transferee	  
is	   entitled	   to	   a	   credit	   for	   the	   amount	   they	   paid.	   In	   other	   words,	   if	   a	   transferee	   paid	  
$100,000	  for	  property	  that	  had	  $150,000	  of	  value,	  the	  good	  faith	  transferee’s	  exposure	  
would	  be	  $50,000.	  

-‐‑   Conspirators:	   	  Beyond	   scope	  of	  UVTA,	  but	  many	   states	  have	   allowed.	   	  Most	   commonly	   in	  
context	  of	  corporate	  directors	  and	  officers	  (and	  controlling	  shareholders)	  to	  participate	  
in	  transfers	  of	  company’s	  assets	  in	  violation	  of	  their	  fiduciary	  duties	  to	  creditors.	  

1.   DAMAGES	  CLAIMS	  

The	  measure	  of	   damages	   is	   either	   the	   value	  of	   the	   asset	   transferred	  or	   the	   amount	  necessary	   to	  
satisfy	  the	  creditor's	  claim,	  whichever	  is	  less.	  [O.C.G.A.	  §	  18-‐‑2-‐‑78].	  

Cavin v. Brown, 246 Ga. App. 40, 43, 538 S.E.2d 802, 805-06 (2000) (upholding trial court’s 
setting aside deed of gift and award of general and punitive damages for fraudulent transfer).	  

Attorneys’	   fees	   can	   be	   recovered	   if	   the	   evidence	   supports	   such	   a	   conclusion.	   	   Note:	   there	   is	   no	  
express	  attorneys’	  fees	  provision	  within	  the	  Act.	  

Punitive	  damages:	  A	  jury	  is	  also	  entitled	  to	  award	  punitive	  damages	  upon	  the	  appropriate	  showing.	  

2.   OTHER	  RELIEF	  

The	   Act	   also	   contemplates	   broad	   judicial	   remedies	   after	   a	   verdict.	   See	   O.C.G.A.	   §	   18-‐‑2-‐‑77(a)(3)	  
(“[a]ny	  other	  relief	  the	  circumstances	  may	  require”).	  

Courts	  have	  “broad	  equitable	  powers”	  to	  remedy	  the	  fraud	  in	  a	  fraudulent	  transfer	  case.	   	  See,	  e.g.,	  
Freeman	   v.	   First	   Union	   Nat’l,	   329	   F.3d	   1231,	   1234	   (11th	   Cir.	   2003)	   (interpreting	   an	   identical	  
provision	  of	  the	  Uniform	  Fraudulent	  Transfer	  Act	  as	  adopted	  in	  Florida).	  

The	  Court	  is	  empowered	  to	  impose	  a	  judgment	  lien	  on	  the	  property	  transferred	  for	  the	  amount	  of	  
the	  verdict.	  See	  O.C.G.A.	  §	  18-‐‑2-‐‑77(a)(2),	  (3);	  see	  also,	  e.g.,	  U.S.	  v.	  Sherrill,	  626	  F.Supp.2d	  1267,	  1275	  
(M.D.	  Ga.	  2009)	  (court	  permitted	  recording	  of	  judgment	  lien	  attaching	  transferred	  property	  under	  
analogous	  fraudulent	  transfer	  statute).	  

Injunctive	  Relief:	  	  Court	  can	  limit	  further	  transfers	  during	  pendency	  of	  case.	  	  SRB	  Inv.	  Services,	  LLLP	  
v.	  Branch	  Banking	  &	  Trust	  Co.,	  289	  Ga.	  1,	  6,	  709	  S.E.2d	  267,	  272	  (2011).	  In	  SRB,	  the	  Georgia	  Supreme	  
Court	   held	   that	   the	   purpose	   of	   interlocutory	   injunctive	   relief	   in	   UVTA	   cases	   is	   to	   “prevent	   the	  
defendant[s]	  from	  putting	  [their]	  assets	  beyond	  the	  court’s	  reach	  to	  satisfy	  an	  eventual	  judgment,	  
thereby	  leaving	  the	  plaintiff	  ‘practically	  remediless.’”	  

3.   DEFENSES	  

Many	  become	  apparent	  when	  examining	  the	  conditional	  imperatives	  to	  bringing	  UVTA	  claims.	  

Good	  faith	  transferee	  for	  value:	  	  	  

-‐‑   Actual	  intent:	  transfer	  does	  not	  get	  voided.	  
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-‐‑   Constructive	  fraud:	  Transfer	  can	  be	  voided.	  	  But,	  transferee	  gets	  credit	  for	  value	  paid.	  	  Can	  
be	   in	   form	   of	   lien	   on	   or	   right	   to	   retain	   asset	   transferred,	   or	   reduction	   in	   liability	   for	  
judgment.	  

Statute	  of	  Limitations:	  	  discussed	  above.	  

Gifts	  

-‐‑   Competent	  donor	  

-‐‑   Donative	  intent	  

-‐‑   Sufficient	  delivery	  of	  property	  

-‐‑   Acceptance	  by	  donee	  

-‐‑   Rebuttable	  presumptions	  at	  common	  law	  in	  favor	  of	  gift	  between	  husband-‐‑wife	  or	  parent-‐‑
child	  

The	  Act	   is	   purposefully	  drafted	  very	  broadly.	   	   It	   is	   designed	   to	   remedy	  behavior	  orchestrated	   to	  
avoid	   legitimate	   creditors,	   while	   recognizing	   certain	   situations	   where	   transfers	   should	   be	  
acknowledged	  and	  protected.	  	  The	  Act	  can	  be	  a	  labyrinth	  to	  navigate,	  and	  each	  situation	  turns	  on	  its	  
own	  specific	  facts.	  

E.   ISSUES	  TO	  CONSIDER	  DURING	  LITIGATION	  

Each	  case	  is	  fact	  specific,	  but	  anticipating	  possible	  twists	  and	  turns	  includes:	  	  

1.   INJUNCTIVE	  RELIEF	  

The	  Georgia	  Supreme	  Court	  has	  approved	  interim	  injunctive	  relief	  during	  the	  pendency	  of	  a	  
case.	  	  SRB	  Inv.	  Services,	  LLLP	  v.	  Branch	  Banking	  &	  Trust	  Co.,	  289	  Ga.	  1,	  709	  S.E.2d	  267	  (2011)	  (noting	  
that	  “fraudulent	  transfer	  cases	  are	  especially	  amenable	  to	  interlocutory	  injunctive	  relief”).	  

2.   RECEIVERSHIP/AUDITOR/SPECIAL	  MASTER	  

In	   the	   instance	   of	   a	   going	   concern,	   the	   appointment	   of	   a	   Receiver	   or	   comparable	  
representative	  may	  wrestle	   away	   intimate	   control	   from	   the	   alleged	  wrongdoers,	   but	   allow	   for	   a	  
business	  enterprise	  to	  continue.	  

Receiver:	  

•   O.C.G.A.	  §	  9-‐‑8-‐‑1	  

o   When	  any	   fund	  or	  property	   is	   in	   litigation	  and	  the	  rights	  of	  either	  or	   both	  parties	  
cannot	  otherwise	  be	  fully	  protected	  or	  when	  there	  is	  a	  fund	  or	  property	  having	  no	  
one	   to	   manage	   it,	   a	   receiver	   of	   the	   same	   may	   be	   appointed	   by	   the	   judge	   of	   the	  
superior	  court	  having	  jurisdiction	  thereof.	  

•   O.C.G.A.	  §	  9-‐‑8-‐‑3	  
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o   A	  receiver	  may	  be	  appointed	  to	  take	  possession	  of	  assets	  charged	  with	  the	  payment	  
of	   debts	  where	   there	   is	  manifest	  danger	  of	   loss,	   destruction,	   or	  material	   injury	   to	  
interested	  parties.	  

•   Purpose	  is	  to	  preserve	  the	  property	  which	  is	  the	  subject	  of	  the	  litigation,	  and	  to	  provide	  full	  
protection	   to	   the	   parties’	   rights	   to	   the	   property	   until	   a	   final	   disposition	   of	   the	   issues.	  
Chrysler	  Ins.	  Co.	  v.	  Dorminey,	  271	  Ga.	  555,	  556,	  522	  S.E.2d	  232,	  233	  (1999).	  

•   Fulp	  v.	  Holt,	  284	  Ga.	  751,	  670	  S.E.2d	  785	  (2008)	  (holding	  appointment	  of	   receiver	  proper	  
where	  there	  was	  evidence	  law	  partner	  used	  funds	  of	  the	  firm	  for	  his	  personal	  use	  and	  took	  
with	  him	  numerous	  records	  from	  the	  law	  firm).	  	  

	  
Auditor:	  	  O.C.G.A.	  §	  9-‐‑7-‐‑2	  

o   Upon	  application	  of	  either	  party,	  after	  notice	  to	  the	  opposite	  party,	  the	  judge	  of	  the	  
superior	   court,	   in	   equitable	  proceedings	   if	   the	   case	   shall	   require	   it,	  may	   refer	  any	  
part	   of	   the	   facts	   to	   an	   auditor	   to	   investigate	   and	   report	   the	   result	   to	   the	   court.	  	  
Furthermore,	  the	  judge	  may,	  upon	  his	  own	  motion,	  when	  in	  his	  judgment	  the	  facts	  
and	  circumstances	  of	  any	  such	  case	  require	  it,	  refer	  the	  same	  to	  an	  auditor.	  

	  

Special	  Master:	  	  Uniform	  Superior	  Court	  Rule	  46	  

•   Appointed	  to	  ensure	  judicial	  orders	  are	  followed	  

•   Useful	  in	  expediting	  discovery	  phase	  

3.   DISCOVERY	  

When	   conducting	   discovery	   in	   a	   fraudulent	   transfer	   case,	   it	   is	   important	   to	   gather	  
documents	  and	  information	  to	  create	  a	  “paper	  trail”	  showing	  how	  the	  debtor	  has	  attempted	  to	  hide	  
their	   assets	   from	   the	   creditor.	   If	   you	   suspect	   the	   debtor	   has	   transferred	   real	   property,	   publicly	  
available	  real	  estate	  records	  are	  a	  good	  starting	  point.	  The	  following	  information	  can	  be	  useful,	  and	  
should	  be	  requested	  in	  written	  discovery:	  	  

•   When	  pursuing	  an	  ongoing	  business:	  

o   General	  Ledger	  Transaction/Journal	  Entry	  Detail	  

o   Bank	  Statements	  

o   Cancelled	  Checks	  

o   Invoices	  

o   Wire	  Transfer	  Advices	  

o   Debt/Line	  of	  Credit	  Agreements	  &	  Statements	  

o   List	  of	  all	  Owners	  and	  Officers	  of	  Entity	  
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o   Partnership/Operating	  Agreements	  

o   Payroll	  Registers	  

o   Closing	  Statements	  on	  Sales	  of	  Property	  

•   For	  both	  Businesses	  and	  Individuals	  

o   Wills	  

o   Trust	  Agreements	  

o   Financial	  Planner	  Portfolio	  

o   Tax	  Returns	  

§   Reporting	  of	  Transfers	  

§   Relevance	  

§   Insolvency	  

Debtors	  in	  fraudulent	  transfer	  cases	  will	  often	  assert	  privileges	  in	  an	  attempt	  to	  avoid	  the	  
obligation	  to	  disclose	  documents	  and	  information	  related	  to	  the	  transfer	  of	  their	  assets.	  Commonly	  
asserted	   privileges	   include	   both	   the	   attorney-‐‑client	   privilege	   and	   the	   accountant-‐‑client	   privilege.	  
[For	  a	  full	   list	  of	  privileges,	  see	  O.C.G.A.	  §	  24-‐‑5-‐‑501]	  This	  begs	  the	  question	  –	  Privileges:	   	  Shield	  or	  
Sword?	  

•   Should	  they	  be	  narrowly	  construed?	  

•   Evidentiary privileges are in derogation of the search for the truth through discovery and, 
therefore, should be narrowly construed.  See Hollowell v. Jove, 247 Ga. 678, 681, 279 
S.E.2d 430, 433 (1981) (“Evidentiary privileges operate to exclude relevant information 
from the fact finder and thus are not favored.”)	  

Attorney-‐‑Client	  Privilege	  

•   Debtors	  will	  often	  claim	  a	  privilege	  for	  certain	  material	  based	  on	  their	  reliance	  on	  advice	  of	  
counsel	  (recall	  “asset	  protection”	  plan).	  

o   If	  a	  debtor	  claims	  this	  privilege,	  it	  should	  be	  absolute.	  A	  debtor	  may	  be	  tripped	  up	  if	  
they	  disclose	  certain	  helpful	  communications	  with	  their	  counsel.	  See	  Int’l	  Tel.	  &	  Tel.	  
Corp	   v.	   United	   Tel.	   Co.	   of	   Florida,	   60	   F.R.D.	   177,	   185	   (M.D.	   Fla.	   1973)	   (discussing	  
waiver	  of	  privilege;	  a	  party	  may	  not	  insist	  upon	  privilege	  protection	   for	  damaging	  
communications	  but	  disclose	  self-‐‑serving	  communications)	  

•   Crime-‐‑Fraud	  exception	  to	  attorney-‐‑client	  privilege	  [O.C.G.A.	  §	  24-‐‑9-‐‑24]	  

o   Both	   v.	   Frantz,	   278	   Ga.	   App.	   556,	   563,	   629	   S.E.2d	   427,	   434	   (2006)	   (required	  
production	   of	   attorney-‐‑client	   communication	   where	   husband’s	   attorney	   offered	  
advice	   in	  furtherance	  of	   fraudulent	  scheme	  to	   transfer	  assets	   to	  defraud	  divorcing	  
wife)	  
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Accountant-‐‑Client	  Privilege	  

•   O.C.G.A.	   §	   43-‐‑3-‐‑29	   provides	   the	   basis	   for	   the	   accountant-‐‑client	   privilege.	   “[A]ll	  
communications	  …	  and	  all	  information	  obtained	  by	  a	  certified	  public	  accountant	  or	  such	  an	  
employee	  in	  his	  or	  her	  professional	  capacity	  concerning	  the	  business	  and	  affairs	  of	  clients	  
shall	   be	   deemed	   privileged	   communications	   in	   all	   courts	   or	   in	   any	   other	   proceedings	  
whatsoever…”	  

•   Similar	  Crime-‐‑Fraud	  exceptions	  apply	  

o   Not	  applicable	  to	  communications	  that	  occurred	  before	  the	  perpetration	  of	  fraud	  or	  
commission	  of	  a	  crime.	  	  See	  Rose	  v.	  Commercial	  Factors	  of	  Atlanta,	  Inc.,	  262	  Ga.	  App.	  
528,	   586	   S.E.	   2d	   41	   (2003)	   (only	   prima	   facie	   evidence	   of	   criminal	   or	   fraudulent	  
activity	   is	   required	   to	   overcome	   the	  accountant-‐‑client	  privilege,	   even	   if	   that	  
evidence	  could	  be	  rebutted	  or	  contradicted).	  	  	  

F.   THE	  2015	  AMENDMENT	  TO	  THE	  ACT	  

As	  discussed	  above,	  in	  2015,	  Georgia	  adopted	  an	  amendment	  to	  the	  former	  UFTA	  and	  enacted	  the	  
current	  UVTA.	  The	  substance	  of	  the	  Act	  remains	  largely	  the	  same,	  with	  a	  few	  key	  revisions:	  

1.   “FRAUDULENT	  TRANSFER”	  OR	  “VOIDABLE	  TRANSACTION”	  

In	   the	  amended	  Act,	  all	   references	   to	   “fraud”	  or	  a	  “fraudulent	   transfer”	  have	  been	  deleted	  
and	  replaced	  with	  the	  term	  “voidable	  transaction.”	  This	  change	  was	  made	  in	  response	  to	  confusion	  
regarding	  the	  elements	  of	  a	  claim	  brought	  under	  the	  Act.	  Some	  courts	  had	  mistakenly	  required	  the	  
plaintiff	  to	  meet	  the	  heightened	  pleading	  standard	  for	  fraud,	  while	  others	  required	  the	  plaintiff	  to	  
prove	  its	  case	  by	  a	  stricter	  standard	  of	  proof	  than	  would	  ordinarily	  apply	  in	  civil	  actions.	  	  

Additionally,	  Georgia	  courts	  were	  refusing	   to	  allow	  assignees	  of	  debts	  to	  bring	   fraudulent	  
transfer	  claims	  based	  on	  a	  Georgia	  statute	  which	  prevents	  the	  assignment	  of	  fraud	  claims.	  See	  RES-‐‑
GA	  Hightower,	  LLC	  v.	  Golshani,	  224	  Ga.	  App.	  176,	  778	  S.E.2d	  805	  (2015),	  Merrill	  Ranch	  Props.,	  LLC	  v.	  
Austell,	  336	  Ga.	  App.	  722,	  784	  S.E.2d	  125	  (2016),	  RES-‐‑GA	  McDonough,	  LLC	  v.	  Taylor	  English	  Duma	  
LLP,	  302	  Ga.	  444,	  807	  S.E.2d	  381	  (2017).	  The	  2015	  amendment	  to	  the	  Act	  clarifies	  the	  right	  of	  an	  
assignee	   to	   bring	   a	   fraudulent	   transfer	   claim.	   O.C.G.A.	   18-‐‑2-‐‑74(c)	   now	   states	   “[i]f	   a	   creditor	   is	   a	  
successor	  or	  assignee,	  a	  right	  of	  action	  under	  subsection	  (a)	  of	   this	  Code	  section	   is	  automatically	  
assigned	  to	  such	  successor	  or	  assignee.”	  However,	   the	  2015	  amendment	  only	  applies	   to	  transfers	  
made	  or	  obligations	  incurred	  on	  or	  after	  July	  1,	  2015,	  and	  only	  to	  a	  right	  of	  action	  accruing	  after	  July	  
1,	  2015.	  See	  Austell,	  336	  Ga.	  App.	  at	  732.	  

2.   CHOICE	  OF	  LAW	  

The	  UVTA	  now	  includes	  a	  clear	  choice	  of	  law	  provision	  that	  requires	  suit	  to	  be	  brought	  in	  
the	   jurisdiction	   where	   the	   debtor	   was	   “located”	   when	   the	   transfer	   occurred.	   Prior	   to	   the	  
amendment,	   some	  courts	  would	  apply	   the	   law	  of	   the	   jurisdiction	  where	   the	   transferred	  property	  
was	  located.	  
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3.   BURDEN	  OF	  PROOF	  

The	   former	   UFTA	   did	   not	   include	   an	   explicit	   burden	   of	   proof,	   and,	   as	  mentioned	   above,	  
some	  courts	  applied	  a	  heightened	  standard	  based	  on	  a	  misunderstanding	  regarding	   the	  nature	  of	  
the	  claims	  as	  being	  based	  in	  “fraud.”	  The	  UVTA	  clarifies	  the	  standard	  of	  proof	  and	  provides	  that	  the	  
plaintiff	  must	  prove	  its	  case	  by	  a	  preponderance	  of	  the	  evidence.	  
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THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
(Founded 1989)

A Brief History of the Chief Justice’s Commission on Professionalism 

Karlise Y. Grier, Executive Director

The mission of the Chief Justice’s Commission on Professionalism is to support and
encourage lawyers to exercise the highest levels of professional integrity in their relationships
with their clients, other lawyers, the courts and the public, and to fulfill their obligations to
improve the law and legal system and to ensure access to that system.

After a series of meetings of key figures in Georgia’s legal community in 1988, in
February of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on
Professionalism (“Commission”), the first entity of this kind in the world created by a high court
to address legal professionalism.  In March of 1989, the Rules of the State Bar of Georgia were
amended to lay out the purpose, members, powers and duties of the Commission.  The brainchild
of Justice Thomas Marshall and past Emory University President James Laney, they were joined
by Justices Charles Weltner and Harold Clarke and then State Bar President A. James Elliott in
forming the Commission.  The impetus for this entity then and now is to address uncivil
approaches to the practice of law, as many believe legal practice is departing from its traditional
stance as a high calling – like medicine and the clergy – to a business.

The Commission carefully crafted a statement of professionalism, A Lawyer’s Creed and
the Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’
relationships with colleagues, clients, judges, law schools and the public, and retained its first
executive director, Hulett “Bucky” Askew.  Professionalism continuing legal education was
mandated and programming requirements were developed by then assistant and second
executive director Sally Evans Lockwood.  During the 1990s, after the Commission conducted a
series of convocations with the bench and bar to discern professionalism issues from
practitioners’ views, the State Bar instituted new initiatives, such as the Committee on Inclusion
in the Profession (f/k/a Women and Minorities in the Profession Committee).  Then the
Commission sought the concerns of the public in a series of town hall meetings held around
Georgia.  Two concerns raised in these meetings were: lack of civility and the economic
pressures of law practice.  As a result, the State Bar of Georgia established the Law Practice
Management Program.

Over the years, the Commission has worked with the State Bar to establish other
programs that support professionalism ideals, including the Consumer Assistance Program and
the Diversity Program.  In 1993, under President Paul Kilpatrick, the State Bar’s Committee on
Professionalism partnered with the Commission in establishing the first Law School Orientation
on Professionalism Program for incoming law students held at every Georgia law school.  At one
time, this program had been replicated at more than forty U.S. law schools.  It engages volunteer
practicing attorneys, judges and law professors with law students in small group discussions of
hypothetical contemporary professionalism and ethics situations. 

In 1997, the Justice Robert Benham Community Service Awards Program was initiated
to recognize members of the bench and bar who have combined a professional career with
outstanding service to their communities around Georgia.  The honorees are recognized for
voluntary participation in community organizations, government-sponsored activities, youth
programs, religious activities or humanitarian work outside of their professional practice or
judicial duties.  This annual program is now usually held at the State Bar Headquarters in Atlanta
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and in the past it has been co-sponsored by the Commission and the State Bar.  The program
generally attracts several hundred attendees who celebrate Georgia lawyers who are active in the
community.

In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third
executive director.  In addition to providing multiple CLE programs for local bars, government
and law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a
group that informs and vets ideas of persons interested in development of professionalism
programs. She authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES
OF THE PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for
Professional Responsibility (July 2013) and recently added to the newly-released accompanying
Instructor’s Manual (April 2017).  Ms. Hanson retired in August 2017 after a distinguished
career serving the Commission.

Today, the Commission, which meets three times per year, is under the direction and
management of its fourth Executive Director, attorney Karlise Yvette Grier.  The Commission
continues to support and advise persons locally and nationally who are interested in
professionalism programming.  The Chief Justice of the Supreme Court of Georgia serves as the
Commission’s chair, and Chief Justice Harold D. Melton currently serves in this capacity.  The
Commission has twenty-two members representing practicing lawyers, the state appellate and
trial courts, the federal district court, all Georgia law schools and the public. (See Appendix A). 
In addition to the Executive Director, the Commission staff includes Terie Latala (Assistant
Director) and Nneka Harris-Daniel (Administrative Assistant).  With its chair, members and
staff, the Commission is well equipped to fulfill its mission and to inspire and develop programs
to address today’s needs of the legal profession and those concerns on the horizon.  (See
Appendix B).  

The Commission works through committees and working groups (Access to Justice,
Finance and Personnel, Continuing Legal Education, Social Media/Awareness, Financial
Resources, and Benham Awards Selection) in carrying out some of its duties.  It also works with
other state and national entities, such as the American Bar Association’s Center for Professional
Responsibility and its other groups.  To keep Georgia Bar members abreast of professionalism
activities and issues, the Commission maintains a website at www.cjcpga.org.  The Commission
also provides content for the Professionalism Page in every issue of the Georgia Bar Journal.  In
2018, the Commission engaged in a strategic planning process.  As a result of that process, the
Commission decided to focus on four priority areas for the next three to five years: 1) ensuring
high quality professionalism CLE programming that complies with CJCP guidelines; 2)
promoting the understanding and exercise of professionalism and emphasizing its importance to
the legal system; 3) promoting meaningful access to the legal system and services; and 4)
ensuring that CJCP resources are used effectively, transparently and consistent with the mission.  
 

After 29 years, the measure of effectiveness of the Commission should ultimately rest in
the actions, character and demeanor of every Georgia lawyer.  Because there is still work to do, 
the Commission will continue to lead the movement and dialogue on legal professionalism.

Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W. Suite 620
Atlanta, Georgia 30303
(404) 225-5040 (o)
professionalism@cjcpga.org
www.cjcpga.org 
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION

THE MEANING OF PROFESSIONALISM

The three ancient learned professions were the law, medicine, and ministry.  The word
profession comes from the Latin professus, meaning to have affirmed publicly.  As one legal
scholar has explained, “The term evolved to describe occupations that required new entrants to
take an oath professing their dedication to the ideals and practices associated with a learned
calling.”   Many attempts have been made to define a profession in general and lawyer1

professionalism in particular.  The most commonly cited is the definition developed by the late
Dean Roscoe Pound of Harvard Law School:

The term refers to a group . . . pursuing a learned art as a common calling in the
spirit of public service - no less a public service because it may incidentally be a
means of livelihood.  Pursuit of the learned art in the spirit of a public service is
the primary purpose.2

Thinking about professionalism and discussing the values it encompasses can provide
guidance in the day-to-day practice of law.  Professionalism is a wide umbrella of values
encompassing competence, character, civility, commitment to the rule of law, to justice and to
the public good.  Professionalism calls us to be mindful of the lawyer’s roles as officer of the
court, advocate, counselor, negotiator, and problem solver.  Professionalism asks us to commit to
improvement of the law, the legal system, and access to that system.  These are the values that
make us a profession enlisted in the service not only of the client but of the public good as well. 
While none of us achieves perfection in serving these values, it is the consistent aspiration
toward them that defines a professional.  The Commission encourages thought not only about the
lawyer-client relationship central to the practice of law but also about how the legal profession
can shape us as people and a society.

BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA

In 1986, the American Bar Association ruefully reported that despite the fact that
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’
professionalism, by contrast, may well be in steep decline:

       DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994)1

       ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953)2
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[Although] lawyers have tended to take the rules more seriously because of an
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have
also tended to look at nothing but the rules; if conduct meets the minimum
standard, lawyers tend to ignore exhortations to set their standards at a higher
level.3

The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover
what is minimally required of lawyers, “professionalism” encompasses what is more broadly
expected of them – both by the public and by the best traditions of the legal profession itself.

In response to these challenges, the State Bar of Georgia and the Supreme Court of
Georgia embarked upon a long-range project – to raise the professional aspirations of lawyers in
the state.  Upon taking office in June 1988, then State Bar President A. James Elliott gave
Georgia’s professionalism movement momentum when he placed the professionalism project at
the top of his agenda.  In conjunction with Chief Justice Marshall, President Elliott gathered 120
prominent judges and lawyers from around the state to attend the first Annual Georgia
Convocation on Professionalism.   

For its part, the Georgia Supreme Court took three important steps to further the
professionalism movement in Georgia.  First, at the first Convocation, the Supreme Court of
Georgia announced and administered to those present a new Georgia attorney’s oath
emphasizing the virtue of truthfulness, reviving language dating back to 1729.  (See also

Appendix C).  Second, as a result of the first Convocation, in 1989, the Supreme Court of
Georgia took two additional significant steps to confront the concerns and further the aspirations
of the profession.  First, it created the Chief Justice’s Commission on Professionalism (the
“Commission”) and gave it a primary charge of ensuring that the practice of law in this state
remains a high calling, enlisted in the service not only of the client, but of the public good as
well.  This challenging mandate was supplemented by the Court’s second step, that of amending
the mandatory continuing legal education (CLE) rule to require all active Georgia lawyers to
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)
thereunder].  

GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT

Beginning in 1990, the Georgia Supreme Court required all active Georgia lawyers to
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)
thereunder].  The one hour of Professionalism CLE is distinct from and in addition to the
required ethics CLE.  The general goal of the Professionalism CLE requirement is to create a
3

       AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE
SPIRIT OF PUBLIC SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER
PROFESSIONALISM, (1986) P.7.
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forum in which lawyers, judges and legal educators can explore the meaning and aspirations of
professionalism in contemporary legal practice and reflect upon the fundamental premises of
lawyer professionalism – competence, character, civility, commitment to the rule of law, to
justice, and to the public good.  Building a community among the lawyers of this state is a
specific goal of this requirement.

DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM

The Supreme Court has distinguished between ethics and professionalism, to the extent
of creating separate one-hour CLE requirements for each.  The best explanation of the distinction
between ethics and professionalism that is offered by former Chief Justice Harold Clarke of the
Georgia Supreme Court:

“. . . the idea [is] that ethics is a minimum standard which is required of all

lawyers, while professionalism is a higher standard expected of all lawyers.”

Laws and the Rules of Professional Conduct establish minimal standards of consensus
impropriety; they do not define the criteria for ethical behavior.  In the traditional sense, persons
are not “ethical” simply because they act lawfully or even within the bounds of an official code
of ethics.  People can be dishonest, unprincipled, untrustworthy, unfair, and uncaring without
breaking the law or the code.  Truly ethical people measure their conduct not by rules but by
basic moral principles such as honesty, integrity and fairness.

The term “Ethics” is commonly understood in the CLE context to mean “the law of
lawyering” and the rules by which lawyers must abide in order to remain in good standing before
the bar.  Legal Ethics CLE also includes malpractice avoidance.  “Professionalism” harkens back
to the traditional meaning of ethics discussed above.  The Commission believes that lawyers
should remember in counseling clients and determining their own behavior that the letter of the
law is only a minimal threshold describing what is legally possible, while professionalism is
meant to address the aspirations of the profession and how we as lawyers should behave.  Ethics
discussions tend to focus on misconduct -- the negative dimensions of lawyering. 
Professionalism discussions have an affirmative dimension -- a focus on conduct that

preserves and strengthens the dignity, honor, and integrity of the legal system.

As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect
more of lawyers than mere compliance with legal and ethical requirements.” 

ISSUES AND TOPICS

In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See

Appendix D) and an Aspirational Statement on Professionalism (See Appendix E).  These two
documents should serve as the beginning points for professionalism discussions, not because
they are to be imposed upon Georgia lawyers or bar associations, but because they serve as
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words of encouragement, assistance and guidance.  These comprehensive statements should be
utilized to frame discussions and remind lawyers about the basic tenets of our profession.

Specific topics that can be used as subject matter to provide context for a Professionalism CLE
include:

C Access to Justice
C Administration of Justice
C Advocacy - effective persuasive advocacy techniques for trial, appellate, and other

representation contexts
C Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early

neutral evaluation, other dispute resolution processes alternative to litigation
C Billable Hours
C Civility
C Client Communication Skills
C Client Concerns and Expectations
C Client Relations Skills
C Commercial Pressures
C Communication Skills (oral and written)
C Discovery - effective techniques to overcome misuse and abuse
C Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation,

socioeconomic status
C Law Practice Management - issues relating to development and management of a law

practice including client relations and technology to promote the efficient, economical
and competent delivery of legal services.  

Practice Management CLE includes, but is not limited to, those
activities which (1) teach lawyers how to organize and manage
their law practices so as to promote the efficient, economical and
competent delivery of legal services; and (2) teach lawyers how to
create and maintain good client relations consistent with existing
ethical and professional guidelines so as to eliminate malpractice
claims and bar grievances while improving service to the client
and the public image of the profession.

C Mentoring
C Proficiency and clarity in oral, written, and electronic communications - with the court,

lawyers, clients, government agencies, and the public 
C Public Interest
C Quality of Life Issues - balancing priorities, career/personal transition, maintaining

emotional and mental health, stress management, substance abuse, suicide prevention,
wellness

C Responsibility for improving the administration of justice
C Responsibility to ensure access to the legal system
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C Responsibility for performing community, public and pro bono service
C Restoring and sustaining public confidence in the legal system, including courts, lawyers,

the systems of justice
C Roles of Lawyers

The Lawyer as Advocate
The Lawyer as Architect of Future Conduct
The Lawyer as Consensus Builder
The Lawyer as Counselor
The Lawyer as Hearing Officer
The Lawyer as In-House Counsel
The Lawyer as Judge (or prospective judge)
The Lawyer as Negotiator
The Lawyer as Officer of the Court
The Lawyer as Problem Solver
The Lawyer as Prosecutor
The Lawyer as Public Servant

C Satisfaction in the Legal Profession
C Sexual Harassment
C Small Firms/Solo Practitioners

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the
University of Chicago Law Schools, often cautioned his students:

The lawyer is a man of many conflicts.  More than anyone else in our society, he
must contend with competing claims on his time and loyalty.   You must
represent your client to the best of your ability, and yet never lose sight of the fact
that you are an officer of the court with a special responsibility for the integrity of
the legal system.  You will often find, brethren and sistern, that those professional
duties do not sit easily with one another.  You will discover, too, that they get in
the way of your other obligations – to your conscience, your God, your family,
your partners, your country, and all the other perfectly good claims on your
energies and hearts.  You will be pulled and tugged in a dozen directions at once. 
You must learn to handle those conflicts.4

The real issue facing lawyers as professionals is developing the capacity for critical and
reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn.  A
major goal of Professionalism CLE is to encourage introspection and dialogue about these
issues.  

       MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994)4
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APPENDIX A

CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

2018 - 2019

Members
The Honorable Harold D. Melton (Chair),
Atlanta
Professor Nathan S. Chapman, Athens
Professor Clark D. Cunningham, Atlanta
The Honorable J. Antonio DelCampo,
Atlanta
Mr. Gerald M. Edenfield, Statesboro
The Honorable Susan E. Edlein, Atlanta
Ms. Elizabeth L. Fite, Decatur
Ms. Rebecca Grist, Macon
Associate Dean Sheryl Harrison-Mercer,
Atlanta
Mr. Kenneth B. Hodges III, Atlanta
The Honorable Steve C. Jones, Atlanta
The Honorable Meng H. Lim, Tallapoosa
Professor Patrick E. Longan, Macon
Ms. Maria Mackay, Watkinsville
The Honorable Carla W. McMillian,
Atlanta
The Honorable Rizza O’Connor, Lyons
Ms. Claudia S. Saari, Decatur
Ms. Adwoa Ghartey-Tagoe Seymour,
Atlanta
Assistant Dean Rita A. Sheffey, Atlanta
Ms. Nicki Noel Vaughan, Gainesville
Mr. R. Kyle Williams, Decatur
Dr. Monica L. Willis-Parker, Stone Mountain

Advisors
The Honorable Robert Benham, Atlanta
Ms. Jennifer M. Davis, Atlanta
Professor Roy M. Sobelson, Atlanta 

LIAISONS

Mr. Robert Arrington, Atlanta
Mr. Jeffrey R. Davis, Atlanta 
Ms. Paula J. Frederick, Atlanta 
Professor Nicole G. Iannarone, Atlanta 
Ms. Tangela S. King, Atlanta 
Ms. Michelle E. West, Atlanta
Ms. DeeDee Worley, Atlanta

Staff
Ms. Karlise Y. Grier, Atlanta
Ms. Terie Latala, Atlanta
Ms. Nneka Harris-Daniel, Atlanta

Italics denotes public member/non-lawyer
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APPENDIX B

MISSION STATEMENT

The mission of the Chief Justice’s Commission on
Professionalism is to support and encourage lawyers to
exercise the highest levels of professional integrity in their
relationships with their clients, other lawyers, the courts, and
the public and to fulfill their obligations to improve the law
and the legal system and to ensure access to that system.

CALLING TO TASKS

The Commission seeks to foster among lawyers an active
awareness of its mission by calling lawyers to the following
tasks, in the words of former Chief Justice Harold Clarke:

1. To recognize that the reason for the existence of
lawyers is to act as problem solvers performing their
service on behalf of the client while adhering at all
times to the public interest;

2. To utilize their special training and natural talents in
positions of leadership for societal betterment;

3. To adhere to the proposition that a social conscience
and devotion to the public interest stand as essential
elements of lawyer professionalism.

ÉÉÉÉÉÉÉ
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APPENDIX C

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH

In 1986, Emory University President James T. Laney delivered a lecture on “Moral
Authority in the Professions.”  While expressing concern about the decline in moral authority of
all the professions, he focused on the legal profession because of the respect and confidence in
which it has traditionally been held and because it has been viewed as serving the public in
unique and important ways.  Dr. Laney expressed the fear that the loss of moral authority has as
serious a consequence for society at large as it does for the legal profession.

For its part, the Georgia Supreme Court took an important step to further the
professionalism movement in Georgia.  At the first convocation on professionalism, the Court
announced and administered to those present a new Georgia attorney’s oath emphasizing the
virtue of truthfulness, reviving language dating back to 1729.  Reflecting the idea that the word
“profession” derives from a root meaning “to avow publicly,” this new oath of admission to the
State Bar of Georgia indicates that whatever other expectations might be made of lawyers, truth-
telling is expected, always and everywhere, of every true professional.  Since the convocation,
the new oath has been administered to thousands of lawyers in circuits all over the state.  

Attorney’s Oath

I,_____________, swear that I will truly and honestly, justly, and uprightly demean

myself, according to the laws, as an attorney, counselor, and solicitor, and that I will support and

defend the Constitution of the United States and the Constitution of the State of Georgia.  So

help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on
Professionalism was asked to revise the Oath of Admission to make the wording more relevant
to the current practice of law, while retaining the original language calling for lawyers to “truly
and honestly, justly and uprightly” conduct themselves.  The revision was approved by the
Georgia Supreme Court in 2002.
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APPENDIX C

OATH OF ADMISSION

TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,
justly and uprightly conduct myself as a member of this learned
profession and in accordance with the Georgia Rules of
Professional Conduct, as an attorney and counselor and that I
will support and defend the Constitution of the United States and
the Constitution of the State of Georgia.  So help me God.”

As revised by the Supreme Court of Georgia, April 20, 2002
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APPENDIX D

A LAWYER’S CREED

To my clients, I offer faithfulness, competence, diligence, and good
judgment.  I will strive to represent you as I would want to be represented and to be
worthy of your trust.

To the opposing parties and their counsel, I offer fairness, integrity, and
civility.  I will seek reconciliation and, if we fail, I will strive to make our dispute a
dignified one.

To the courts, and other tribunals, and to those who assist them, I offer
respect, candor, and courtesy.  I will strive to do honor to the search for justice.

To my colleagues in the practice of law, I offer concern for your welfare.  I
will strive to make our association a professional friendship.

To the profession, I offer assistance.  I will strive to keep our business a
profession and our profession a calling in the spirit of public service.

To the public and our systems of justice, I offer service.  I will strive to
improve the law and our legal system, to make the law and our legal system
available to all, and to seek the common good through the representation of my
clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

ASPIRATIONAL STATEMENT ON PROFESSIONALISM

The Court believes there are unfortunate trends of commercialization and loss of
professional community in the current practice of law.  These trends are manifested in an undue
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of
regard for others and for the common good.  As a community of professionals, we should strive
to make the internal rewards of service, craft, and character, and not the external reward of
financial gain, the primary rewards of the practice of law.  In our practices we should remember
that the primary justification for who we are and what we do is the common good we can
achieve through the faithful representation of people who desire to resolve their disputes in a
peaceful manner and to prevent future disputes.  We should remember, and we should help our
clients remember, that the way in which our clients resolve their disputes defines part of the
character of our society and we should act accordingly.

As professionals, we need aspirational ideals to help bind us together in a professional
community.  Accordingly, the Court issues the following Aspirational Statement setting forth
general and specific aspirational ideals of our profession.  This statement is a beginning list of
the ideals of our profession.  It is primarily illustrative.  Our purpose is not to regulate, and
certainly not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a
professionalism that can stand against the negative trends of commercialization and loss of
community.  It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use
the following aspirational ideals to reexamine the justifications of the practice of law in our
society and to consider the implications of those justifications for their conduct.  The Court
feels that enhancement of professionalism can be best brought about by the cooperative efforts
of the organized bar, the courts, and the law schools with each group working independently,
but also jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

GENERAL ASPIRATIONAL IDEALS

As a lawyer, I will aspire:

(a) To put fidelity to clients and, through clients, to the common good, before selfish
interests.

(b) To model for others, and particularly for my clients, the respect due to those we
call upon to resolve our disputes and the regard due to all participants in our
dispute resolution processes.

(c) To avoid all forms of wrongful discrimination in all of my activities including
discrimination on the basis of race, religion, sex, age, handicap, veteran status, or
national origin.  The social goals of equality and fairness will be personal goals
for me.

(d) To preserve and improve the law, the legal system, and other dispute resolution
processes as instruments for the common good.

(e) To make the law, the legal system, and other dispute resolution processes
available to all.

(f) To practice with a personal commitment to the rules governing our profession
and to encourage others to do the same.

(g) To preserve the dignity and the integrity of our profession by my conduct.  The
dignity and the integrity of our profession is an inheritance that must be
maintained by each successive generation of lawyers.

(h) To achieve the excellence of our craft, especially those that permit me to be the
moral voice of clients to the public in advocacy while being the moral voice of
the public to clients in counseling.  Good lawyering should be a moral
achievement for both the lawyer and the client.

(i) To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

SPECIFIC ASPIRATIONAL IDEALS

As to clients, I will aspire:

(a) To expeditious and economical achievement of all client objectives.

(b) To fully informed client decision-making.  
As a professional, I should:
(1) Counsel clients about all forms of dispute resolution;
(2) Counsel clients about the value of cooperation as a means towards the

productive resolution of disputes;
(3) Maintain the sympathetic detachment that permits objective and

independent advice to clients;
(4) Communicate promptly and clearly with clients; and,
(5) Reach clear agreements with clients concerning the nature of the

representation.

(c) To fair and equitable fee agreements.  
As a professional, I should:
(1) Discuss alternative methods of charging fees with all clients;
(2) Offer fee arrangements that reflect the true value of the services
rendered;
(3) Reach agreements with clients as early in the relationship as possible;
(4) Determine the amount of fees by consideration of many factors and not

just time spent by the attorney;
(5) Provide written agreements as to all fee arrangements; and,
(6) Resolve all fee disputes through the arbitration methods provided by the

State Bar of Georgia.

(d) To comply with the obligations of confidentiality and the avoidance of
conflicting loyalties in a manner designed to achieve the fidelity to clients that is
the purpose of these obligations.

As to opposing parties and their counsel, I will aspire:

(a) To cooperate with opposing counsel in a manner consistent with the competent
representation of all parties.  
As a professional, I should:
(1) Notify opposing counsel in a timely fashion of any cancelled appearance;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

(2) Grant reasonable requests for extensions or scheduling changes; and,
(3) Consult with opposing counsel in the scheduling of appearances,

meetings, and depositions.

(b) To treat opposing counsel in a manner consistent with his or her professional
obligations and consistent with the dignity of the search for justice.  
As a professional, I should:
(1) Not serve motions or pleadings in such a manner or at such a time as to

preclude opportunity for a competent response;
(2) Be courteous and civil in all communications;
(3) Respond promptly to all requests by opposing counsel;
(4) Avoid rudeness and other acts of disrespect in all meetings including

depositions and negotiations;
(5) Prepare documents that accurately reflect the agreement of all parties;
and,
(6) Clearly identify all changes made in documents submitted by opposing

counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:

(a) To represent my clients in a manner consistent with the proper functioning of a
fair, efficient, and humane system of justice.  
As a professional, I should:
(1) Avoid non-essential litigation and non-essential pleading in litigation;
(2) Explore the possibilities of settlement of all litigated matters;
(3) Seek non-coerced agreement between the parties on procedural and

discovery matters;
(4) Avoid all delays not dictated by a competent presentation of a client’s

claims;
(5) Prevent misuses of court time by verifying the availability of key

participants for scheduled appearances before the court and by being
punctual; and,

(6) Advise clients about the obligations of civility, courtesy, fairness,
cooperation, and other proper behavior expected of those who use our
systems of justice.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

(b) To model for others the respect due to our courts.  
As a professional I should:
(1) Act with complete honesty;
(2) Know court rules and procedures;

(3) Give appropriate deference to court rulings;
(4) Avoid undue familiarity with members of the judiciary;
(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of

members of the judiciary;
(6) Show respect by attire and demeanor;
(7) Assist the judiciary in determining the applicable law; and,
(8) Seek to understand the judiciary’s obligations of informed and impartial

decision-making.

As to my colleagues in the practice of law, I will aspire:

(a) To recognize and to develop our interdependence;

(b) To respect the needs of others, especially the need to develop as a whole person;
and,

(c) To assist my colleagues become better people in the practice of law and to
accept their assistance offered to me.

As to our profession, I will aspire:

(a) To improve the practice of law.  
As a professional, I should:
(1) Assist in continuing legal education efforts;
(2) Assist in organized bar activities; and,
(3) Assist law schools in the education of our future lawyers.

(b) To protect the public from incompetent or other wrongful lawyering.  
As a professional, I should:
(1) Assist in bar admissions activities;
(2) Report violations of ethical regulations by fellow lawyers; and,
(3) Assist in the enforcement of the legal and ethical standards imposed upon

all lawyers.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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As to the public and our systems of justice, I will aspire:

(a) To counsel clients about the moral and social consequences of their conduct.

(b) To consider the effect of my conduct on the image of our systems of justice
including the social effect of advertising methods. 

As a professional, I should ensure that any advertisement of my services:
(1) is consistent with the dignity of the justice system and a learned profession;
(2) provides a beneficial service to the public by providing accurate information
about the availability of legal services;
(3) educates the public about the law and legal system;
(4) provides completely honest and straightforward information about my
qualifications, fees, and costs; and,
(5) does not imply that clients’ legal needs can be met only through aggressive
tactics.

(c) To provide the pro bono representation that is necessary to make our system of
justice available to all.

(d) To support organizations that provide pro bono representation to indigent clients.

(e) To improve our laws and legal system by, for example:

(1) Serving as a public official;
(2) Assisting in the education of the public concerning our laws and legal

system;
(3) Commenting publicly upon our laws; and,
(4) Using other appropriate methods of effecting positive change in our laws

and legal system.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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The Importance
of Lawyers Abandoning 
the Shame and Stigma
of Mental Illness
One tenet of the Chief Justice’s Commission on Professionalism’s
“A Lawyer’s Creed” is “To my colleagues in the practice of law, I off er 
concern for your welfare.” If you are aware of a colleague that may be 
experiencing diffi  culties, ask questions and off er to help them contact the 
Lawyer Assistance Program for help.

BY MICHELLE BARCLAY

January is the month when Robin 
Nash, my dear friend and lawyer col-
league, godfather to my child, officiate for 
my brother’s marriage and former direc-
tor of the Barton Center at Emory Uni-
versity, left the world. Positive reminders 
of him are all around, including a child 
law and policy fellowship in his name, but 
January is a tough month.

Robin’s suicide, 12 years ago, was a 
shock to me. As time passed and I heard 
stories about Robin from others who 
knew him and I learned more about sui-
cide, I can see in hindsight the risk loom-
ing for him. Today, I think his death was 
possibly preventable. 

In 2006, Robin wrote this essay about 
himself for Emory’s website

“Robin Nash, age 53, drew his first 
breath, attended college and law 
school and now works at Emory Uni-
versity. He loves to travel to places 
like Southeast Asia and the Middle 
East but he always returns home to 
Emory and his hometown of Decatur.
Robin majored in Economics and 
Mathematics. He began his law prac-
tice in 1980 in Decatur surviving most-
ly on court appointed cases for mental-
ly ill patients in commitment hearings. 

His practice expanded to working with 
institutionalized developmentally de-
layed clients, special education cases, 
wills and estate litigation and repre-
senting banks in the hugely interesting 
area of commercial real estate closings.

In 1995, he was appointed as a juve-
nile court judge in DeKalb County. He 
resigned from the bench effective De-
cember 2005. He sold most of his per-
sonal belongings, paid off his remain-
ing debts and moved overseas to think 
and travel. After thinking and travel-
ing for three months, he returned to 
the active world of Decatur. He was 
appointed director of the Barton Clinic 
effective April 15, 2006.”

When Robin came back from travel-
ing, he told his friends—“I can be more 
impactful here.”—which was and is true. 
Robin’s impact continues today through 
the work of young lawyers serving as 
Robin Nash Fellows and through the 
lives of the thousands of mothers, fathers, 
daughters and sons he touched, helping 
people traumatized by child abuse, ne-
glect, addiction and crime.

He was impactful in part because he 
had so much empathy for others. He was G
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well regarded and well loved. He was a 
person you could count on who did ex-
traordinary things for others—helping a 
student obtain a TPO in the middle of the 
night to stop a stalker; quietly helping a 
refugee family get stable and connected 
to services; and of course, his consistent 
care of his friend Vinny. Vinny was a 
severely disabled adult Robin befriended 
and with whom he had a deep connec-
tion. Because he was a lawyer, Robin 
was able to help Vinny obtain full access
to available medical services without
being institutionalized.

So why did Robin leave? He lost his 
battle with mental illness. He masked 
it well and as a private person, did not 
share his struggles. His friends had some 
insight into his struggles but it was al-
ways complicated. While a judge, Robin 
was known for saying things like, “I am 
a manager of misery” or “I manage the 
competition not to serve the most vul-
nerable families and children.” But he 
also said, “Talk like this is just dark hu-
mor which is a useful coping mechanism 
for an emotionally draining job.”

I know today that a low serotonin 
level in his body was dangerous for his 
depression and that the medications he 
took waxed and waned in effectiveness. 
I also now know that he had not slept 
well for days before he acted. We’d had 
a work meeting the day before he died 
where he made a long ‘to do’ list. Who 
makes a long ‘to do’ list when one is con-
templating suicide? Plenty of people, I 
have learned. I saw that ‘to do’ list on his 
table when I was in his apartment after 
his death.

What could have helped? Abandoning 
the shame and stigma of mental illness 
is a good start. I have been heartened by 
the social movement campaign, Time to 
Change,1 designed to help people speak 
up about mental illness. A safety plan 
shared with a reasonably wide network of 
people can also help. Antidepressant med-
ications can help. Recent studies about 
anti-depression drugs “puts to bed the 
controversy on anti-depressants, clearly 
showing that these drugs do work in lift-
ing mood and helping most people with 
depression.”2 Science is advancing better 
treatments at a rapid pace. And some ex-
perts advise that directly asking whether a 

person has considered killing themselves 
can open the door to intervention and 
saving a life.

Before becoming a lawyer, I worked 
as a nurse in a variety of settings at both 
Grady and Emory hospitals. I saw at-
tempted suicides. I witnessed a number 
of those people who were grateful they 
were not successful. I saw safety plans 
work when enough people knew about 
the risks. Sometimes, medicines were 
changed, new treatments tried and I saw 
people get better.

I feel like with my background I could 
have and should have probed Robin more. 
But at the time, I thought I was respecting 
his privacy by not asking too many ques-
tions. Today I know that a person can be 
fine one day and then chemicals in their 
brain can wildly change within 24 hours, 
and they’re no longer ok. I learned that 
not sleeping can be deadly. I have also 
learned that just talking  about it can help 
a person cope.

A book that has helped me is called 
“Stay: A History of Suicide and the Phi-
losophies Against It,” by Jennifer Michael 
Hecht.3 If I had a second chance, I would 
try to use some of the arguments in that 
book, such as:

None of us can truly know what we 
mean to other people, and none of 
us can know what our future self will 
experience. History and philosophy 
ask us to remember these mysteries, 
to look around at friends, family, hu-
manity, at the surprises life brings—the 
endless possibilities that living offers—
and to persevere.

Of course, first I would have just 
asked about his mental health with love 
and listened. I still wish for that chance 
to try. 

Afterword by Chief Justice’s Commission on 
Professionalism Executive Director Karlise 
Yvette Grier: One tenet of the Chief Justice’s 
Commission on Professionalism’s “A Lawyer’s 
Creed” 4 is “To my colleagues in the practice of 
law, I ofer concern for your welfare.” If you 
are aware of a colleague that may be expe-
riencing diiculties, ask questions and ofer 
to help them contact the Lawyer Assistance 
Program5 for help.

Michelle and Andy Barclay are so grateful 
to the Emory University community for the 
grace and care that surrounded everyone, es-
pecially the students, when Robin died. 

Michelle Barclay, J.D., has more 
than 20 years experience working 
in Georgia’s judicial branch. She is 
currently the division director of 
Communications, Children, Families, 
and the Courts within the Judicial 
Council of Georgia’s Administrative 
Office of the Courts. Before becoming 
a lawyer, she was a nurse for 10 years, 
specializing in ICU and trauma care. 
Her degrees include a Juris Doctor 
from Emory University School of Law, 
a Bachelor of Science in Nursing from 
Emory University and a Bachelor 
of Interdisciplinary Studies from 
Georgia State University. She is also 
co-founder along with her husband 
Andrew Barclay of the Barton Child 
Law and Policy Center at Emory 
University School of Law. She can be 
reached at 404-657-9219 or michelle.
barclay@georgiacourts.gov.

Endnotes
1. https://twitter.com/TimetoChange. 
2. See http://www.bbc.com/news/

health-43143889 (last viewed April 2, 2018). 
3. See, e.g., https://www.amazon.com/Stay-

History-Suicide-Philosophies-Against/
dp/0300186088 (last viewed April 2, 2018) .

 4. https://www.gabar.org/aboutthebar/
lawrelatedorganizations/cjcp/lawyers-
creed.cfm .

5. https://www.gabar.org/
committeesprogramssections/programs/
lap/index.cfm .

Depression
Anxiety/Stress
Life Transitions
Career Concerns
Couples Counseling
Relationship Conflicts

Counseling for Attorneys

Elizabeth Mehlman, J.D., Ph.D.
www.AtlantaPsychologist.org

(404) 874-0937
Midtown Atlanta
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Promoting a 
Professional Culture 
of Respect and Safety 
#MeToo
In keeping with our professionalism aspirations, I challenge you to take 
a proactive, preventative approach to sexual harassment and to start the 
discussions . . . about things we as lawyers can do to promote a professional 
culture of respect and safety to prevent #MeToo.

BY KARLISE Y. GRIER

“There is no doubt that Marley was dead. 
This must be distinctly understood, or nothing 
wonderful can come of the story I am going 
to relate.”—Excerpt from: “A Christmas 

Carol” by Charles Dickens. 

To borrow an idea from an iconic 

writer: There is no doubt that #MeToo 

testimonials are real. This must be 

distinctly understood, or nothing 

wonderful can come of the ideas I am 

going to share.

I start with this statement because 

when I co-presented on behalf of 

the Chief Justice’s Commission on 

Professionalism at a two-hour seminar 

on Ethics, Professionalism and Sexual 
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Harassment at the University of Georgia 

(UGA) in March 2018, it was clear to 

me that men and women, young and 

old, question some of the testimonials 

of sexual harassment that have recently 

come to light. For the purposes of starting 

a discussion about preventing future 

#MeToo incidents in the Georgia legal 

profession, I ask you to assume, arguendo, 

that sexual harassment does occur and to 

further assume,!arguendo, that it occurs in 

Georgia among lawyers and judges.1 Our 

attention and discussion must therefore 

turn to “How do we prevent it?” We won’t 

expend needless energy on “Is he telling 

the truth?” We won’t lament, “Why did 

she wait so long to come forward?” 

First, I want to explain why I believe 

that sexual harassment in the legal 

profession is, in part, a professionalism 

issue. As Georgia lawyers, we have A 

Lawyer’s Creed and an Aspirational 

Statement on Professionalism that 

was approved by the Supreme Court 

of Georgia in 1990.2 One tenet of A 

Lawyer’s Creed states: “To my colleagues 

in the practice of law, I offer concern for 

your welfare. I will strive to make our 

association a professional friendship.”

Frankly, it is only a concern for the 

welfare of others that in many cases will 

prevent sexual harassment in the legal 

profession because of “gaps” in the law 

and in our ethics rules. For example, 

under federal law, sexual harassment is a 

form of sex discrimination that violates 

Title VII of the Civil Rights Act of 1964. 

Title VII applies to employers with 15 or 

more employees.3 According to a 2016 

article on lawyer demographics, three 

out of four lawyers are working in a law 

firm that has two to five lawyers working 

for it.4 In Georgia, there are no state laws 

similar to Title VII’s statutory scheme.

There is currently nothing in Georgia’s 

Rules of Professional Conduct that 

explicitly prohibits sexual harassment of 

a lawyer by another lawyer.5 Moreover, 

it is my understanding that generally the 

Office of the General Counsel will not 

prosecute a lawyer for alleged lawyer-

on-lawyer sexual harassment absent 

a misdemeanor or felony criminal 

conviction, involving rape, sexual assault, 

battery, moral turpitude and other similar 

criminal behavior.6 Other circumstances 

in which laws or ethics rules may not 

apply include sexual harassment of 

lawyers by clients or sexual harassment 

that occurs during professional events, 

such as bar association meetings or 

continuing education seminars.7 

Former Georgia Chief Justice Harold 

Clarke described the distinction between 

ethics and professionalism as . . . the 

idea that ethics is a minimum standard 

which is required of all lawyers while 

professionalism is a higher standard 

expected of all lawyers. Therefore, in 

the absence of laws and ethical rules to 

guide our behavior, professionalism 

aspirations call on Georgia lawyers to 

consider and implement a professional 

culture of respect and safety that ensures 

zero tolerance for behavior that gives rise 

to #MeToo testimonials.8

The American Bar Association 

Commission on Women in the Profession 

recently published a book titled “Zero 

Tolerance: Best Practices for Combating 

Sex-Based Harassment in the Legal 

Profession.” The book provides some 

Former Georgia Chief Justice Harold Clarke 
described the distinction between ethics and 
professionalism as . . . the idea that ethics 
is a minimum standard which is required of 
all lawyers while professionalism is a higher 
standard expected of all lawyers. 
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practical advice for legal employers to 
address or to prevent sexual harassment.9 
Some of the suggestions included: 
establishing easy and inexpensive ways to 
detect sexual harassment, such as asking 
about it in anonymous employee surveys 
and/or exit interviews; not waiting for 
formal complaints before responding to 
known misconduct; and discussing the 
existence of sexual harassment openly.10 
The federal judiciary’s working group on 
sexual harassment has many reforms that 
are currently underway, such as conducting 
a session on sexual harassment during 
the ethics training for newly appointed 
judges; reviewing the confidentiality 
provisions in several employee/law 
clerk handbooks to clarify that nothing 
in the provisions prevents the filing 
of a complaint; and clarifying the data 
that the judiciary collects about judicial 
misconduct complaints to add a category 
for any complaints filed relating to sexual 
misconduct.11 For those planning CLE or 
bar events, the American Bar Association 
Commission on Women in the Profession 
cautions lawyers to “be extremely careful 
about excessive use of alcohol in work/ 
social settings.”12

During our continuing legal education 
seminar at UGA, one of the presenters, 
Erica Mason, who serves as president of 
the Hispanic National Bar Association 
(HNBA), shared that HNBA has developed 
a “HNBA Conference Code of Conduct” 
that states in part: “The HNBA is committed 
to providing a friendly, safe, supportive 
and harassment-free environment for all 
conference attendees and participants . 
. . . Anyone violating these rules may be 
sanctioned or expelled from the conference 
without a registration refund, at the 
discretion of HNBA Leadership.”13 Mason 
also shared that the HNBA has signs at all 
of its conferences that reiterate the policy 
and that provide clear instructions on how 
anyone who has been subjected to the 
harassment may report it. In short, you 
don’t have to track down a procedure or 
figure out what do to if you feel you have 
been harassed.

Overall, some of the takeaways from 
our sexual harassment seminar at UGA 
provide a good starting point for discussion 
about how we as lawyers should aspire 

to behave. Generally, our group agreed 
that women and men enjoy appropriate 
compliments on their new haircut or 
color, a nice dress or tie, or a general “You 
look nice today.” Admittedly, however, an 
employment lawyer might say that even 
this is not considered best practice.

Many of the seminar participants 
agreed on some practical tips, however. 
Think twice about running your fingers 
through someone’s hair or kissing a 
person on the check. Learn from others’ 
past mistakes and do not intentionally pat 
or “flick” someone on the buttocks even if 
you mean it as a joke and don’t intend for 
it to be offensive or inappropriate.14

In our professional friendships, we 
want to leave room for the true fairy-
tale happily ever after endings, like that 
of Barack and Michelle, who met at work 
when she was an associate at a law firm 
and he was a summer associate at the same 
firm.15 We also need to ensure that our 
attempts to prevent sexual harassment do 
not become excuses for failing to mentor 
attorneys of the opposite sex.

Finally, just because certain behaviors 
may have been tolerated when you were 
a young associate, law clerk, etc., does not 
mean the behavior is tolerated or accepted 
today. Professionalism demands that we 
constantly consider and re-evaluate the 
rules that should govern our behavior in 
the absence of legal or ethical mandates. 
Our small group at UGA did not always 
agree on what was inappropriate conduct 
or on the best way to handle a situation. We 
did all agree that the conversation on sexual 
harassment was valuable and necessary.

So in keeping with our professionalism 
aspirations, I challenge you to take 
a proactive, preventative approach 
to sexual harassment and to start the 
discussions in your law firm, corporate 
legal department, court system and/
or bar association about things we 
as lawyers can do to promote a profes-
sional culture of respect and safety to 
prevent #MeToo. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See, e.g., In the Matter of James L. 

Brooks, S94Y1159 (Ga. 1994) and The 
Washington Post, Wet T-Shirt Lawyers 
(December 23, 1983), The Washington 
Post, https://www.washingtonpost.
com/archive/politics/1983/12/23/
wet-t-shirt-lawyers/c46ac2e6-2827-
49a7-9041-f00ac5f21753/?utm_term=.
bf1ec57a8b95 (Last visited May 31, 
2018). For a more recent articles 
on sexual harassment in the legal 
profession, see generally, Vanessa Romo, 
Federal Judge Retires in the Walk of Sexual 
Harassment Allegations (December 18, 
2017), NPR, The Two-Way Breaking 
News, https://www.npr.org/sections/
thetwo-way/2017/12/18/571677955/
federal-judge-retires-in-the-wake-of-
sexual-harassment-allegations (Last 
visited May 31, 2018) and The Young 
Lawyer Editorial Board of The American 
Lawyer, YL Board: This is What Sexual 
Harassment in the Legal Industry Looks 
Like (February 28, 2018), The American 
Lawyer, Commentary, https://www.
law.com/americanlawyer/2018/02/28/
yl-board-this-is-what-sexual-
harassment-in-the-legal-industry-looks-
like/ (Last visited May 31, 2018).

2. See State Bar of Georgia, Lawyer’s 
Creed and Aspirational Statement on 
Professionalism, https://www.gabar.org/
aboutthebar/lawrelatedorganizations/
cjcp/lawyers-creed.cfm (Last visited May 
31, 2018).

3. U.S. Equal Employment Opportunity 
Commission, About EEOC, Publications, 
Facts About Sexual Harassment, https://
www.eeoc.gov/eeoc/publications/fs-sex.
cfm (Last visited May 31, 2018).

4. Brandon Gaille, 30 Mind-Boggling 
Lawyer Demographics, BrandonGaille.
com, https://brandongaille.com/30-
mind-boggling-lawyer-demographics/, 
February 8, 2016 (viewed on April 26, 
2018).  See also American Bar Association 
2013 Lawyer Demographics  Data, 
https://www.americanbar.org/content/
dam/aba/migrated/marketresearch/
PublicDocuments/lawyer_
demographics_2013.authcheckdam.pdf 
(viewed on April 26, 2018).

5. The Georgia Code of Judicial Conduct 
differs from the Georgia Rules of 
Professional Conduct in that Rule 2.3 
(b) of the Code of Judicial Conduct 
specifically prohibits discrimination 
by a judge in the performance of his 
or her judicial duties. See https://
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ICLE BOARD

Name Position Term Expires

Carol V. Clark Member 2019

Harold T. Daniel, Jr. Member 2019

Laverne Lewis Gaskins Member 2021

Allegra J. Lawrence  Member 2019

C. James McCallar, Jr. Member 2021

Jennifer Campbell Mock Member 2020

Brian DeVoe Rogers Member 2019

Kenneth L. Shigley  Member 2020

A. James Elliott Emory University 2019

Buddy M. Mears  John Marshall 2019

Dean Daisy Hurst Floyd Mercer University 2019

Cassady Vaughn Brewer  Georgia State University 2019

Carol Ellis Morgan  University of Georgia 2019

Hon. Harold David Melton Liaison 2019

Jeffrey Reese Davis  Staff Liaison 2019

Tangela Sarita King Staff Liaison 2019



GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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