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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some signiﬁcant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need ﬁts within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a ﬁre loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help ﬁnd solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members oﬀered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was ﬂown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE

v

vii

AGENDA
Presiding:
Rob Register, Program Co-Chair; Beasley Allen Crow Methvin Portis Miles PC, Atlanta, GA
Nicholas J. Pieschel, Program Co-Chair, Moorman Pieschel LLC, Atlanta, GA

THURSDAY, JANUARY 17, 2019
8:30

REGISTRATION
(All attendees must check in upon arrival. A jacket or sweater is recommended.)

8:55

WELCOME AND PROGRAM OVERVIEW

9:00

WINNING (OR AT LEAST NOT LOSING) YOUR CASE IN VOIR DIRE
Jonathan A. Pope, Past President, Young Lawyers Division,
State Bar of Georgia; Hasty Pope LLP, Canton, GA

9:40

A SMALL TOWN DOESN’T MEAN A SMALL VERDICT
Brian D. “Buck” Rogers, Past President, State Bar of Georgia;
Fried Rogers Goldberg, LLC, Atlanta, GA

10:20

BREAK

10:35

TRYING AN UN-“APPEAL”ING CASE: AVOIDING AND
MITIGATING APPEALABLE ISSUES AT TRIAL
Kate S. Cook, Cook Law Group, LLC, Gainesville, GA

11:15

NAVIGATING COMPLEX LEGAL ISSUES DURING TRIAL
Virgil L. Adams, Adams Jordan & Herrington PC, Macon, GA

12:15

LUNCH

1:15

TRIAL LESSONS LEARNED: FROM A SENIOR FEDERAL
DISTRICT COURT JUDGE
Hon. W. Louis Sands, United States District Judge, Middle
District of Georgia, Albany, GA

2:15

POWERFUL PERSUASION
Jeffrey R. “Jeff” Harris, Harris Lowry Manton LLP, Savannah, GA

3:00

BREAK

3:15

THE GOOD, THE BAD AND THE UGLY: SUZUKI BRAKE RECALL LITIGATION
R. Randy Edwards, Cochran & Edwards LLC, Smyrna, GA

3:55

SIMPLIFYING A COMPLEX CASE: ANATOMY OF A PRODUCT LIABILITY TRIAL
Chris D. Glover, Beasley Allen Law Firm, Atlanta, GA

4:30

ADJOURN
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Although there is always some overlap between extrapolatable case law from other
dispositive judgments and bench trials, this paper will attempt to focus on appeals of only trials
resulting in jury verdict and judgment. The best summary of the below case law actually
contemplates another overlap, this time between trial work and the Department of Homeland
Security: “If you see something, say something.” The two main issues in preserving matters at
trial for appeal are (1) the timing of the objection (including the proper renewal of the objection,
if required) and (2) the substantive adequacy of the objection.
I.

Voir Dire and Jury Selection
A.

Voir Dire

Voir dire is one of the most important phases – if not the most important phase – in a trial
and can result in a reversal at the appellate level. See, e.g., Gainesville Radiology Group v.
Hummel, 263 Ga. 91, 93 428 S.E.2d 786, 789 (1993) (new trial granted if juror failed to answer a
material voir dire question, the answer of which would have provided a valid basis to challenge
the juror for cause); Harper v. Barge Air Conditioning, Inc., 313 Ga. App. 474, 479-80, 722
S.E.2d 84, 88-89 (2011) (reversible error in improperly refusing to strike jurors for cause even
when party used peremptory strikes to remove objectionable jurors and for refusing to empanel
individual jurors to avoid tainting the jury pool); Dalton v. Vo, 230 Ga. App. 413, 413, 497
S.E.2d 245, 246 (1998) (reversible error in refusing to allow party to qualify jurors as
policyholders of relevant insurance companies, including officers, employees, stockholders or
anyone related to stockholders of the insurance company).
Of course, the voir dire process must be reported to create a transcript for the appellate
courts to review. See Henderson v. Lewis, 128 Ga. App. 28, 28, 195 S.E.2d 289, 290 (1973)
(refusing affidavit of counsel to suffice in lieu of transcript). It is imperative to insist on
individual answers from prospective jurors for important qualification questions. Even later
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intentional concealment from a juror as to his or her affiliation with a party cannot constitute
grounds for a new trial absent an express individual denial of such relationship or knowledge of
the underlying facts. See Georgia Power Co. v. Mozingo, 132 Ga. App. 666, 667, 209 S.E.2d 66,
68-69 (1974); see also Hill v. Crowell, 244 Ga. 294, 294, 260 S.E.2d 18, 19 (1979) (“either party
in a civil suit has the right to an examination of jurors individually prior to the interposing of a
challenge.”). This, of course, creates tension between thoroughly questioning individual jurors
and the jurors, court and counsels’ interest in striking a jury expeditiously.
Untimely objections during voir dire are fatal and will not preserve the issues for
appeal. See Adler v. Adler, 207 Ga. 394, 402-03, 61 S.E.2d 824, 830-31 (1950) (failing to object
to questions asked during voir dire at the time the questions are posed waives the right to appeal
the issues); Georgia Power Co. v. Bishop, 162 Ga. App. 122, 126, 290 S.E.2d 328, 333 (1982)
(failing to object contemporaneously to a question asked of an individual juror constitutes
waiver, even if an objection to an identical question asked of a preceding juror was sustained).
Jury selection can make or break a case both at trial and on appeal. For example, a thirdparty defendant’s failure to object to sharing peremptory jury strikes until after the trial and jury
charge waived the issues for appeal.1 Davis v. Davidson, 175 Ga. App. 451, 452, 333 S.E.2d
648, 650 (1985). Moreover, failing to renew a motion to strike and obtain a ruling by the trial
court as to excusing a juror for cause constitutes a waiver and precludes the issue from being
appealed. Wynn v. City of Warner Robins, 279 Ga. App. 42, 45-46, 630 S.E.2d 574, 578-79
(2006) (objection waived where motorist's counsel read juror the applicable evidence standard,


1

However, it must be noted that Georgia law mandates the sharing of peremptory strikes
between co-parties. See Naimat v. Shelbyville Bottling Co., 240 Ga. App. 693, 693-94,
524 S.E.2d 749, 751-52 (1999); King v. Thompkins, 186 Ga. App. 12, 14, 366 S.E.2d 340, 343
(1988).
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asked her if she could apply the correct standard and be fair and impartial, and subsequently did
not renew motion to strike the prospective juror or obtain a ruling by the trial court). If
requested, the jury must be qualified as to insurance carriers in open court. See Dalton, supra,
and Mordecai v. Cain, 338 Ga. App. 526, 529-30, 790 S.E.2d 539, 542-43 (2016). In Cain, the
trial court had the jury assembly administrator poll the jury as to their relationship to the relevant
insurance company in the jury assembly area, and instructed the jury assembly administrator to
exclude from the voir dire panel any prospective juror who indicated he or she had such a
relationship. When asked whether that process satisfied counsel’s objection to the jury not being
qualified as to insurance companies during voir dire, counsel responded: ‘“[i]t satisfied my
inquiry. I'm not sure that satisfies the law. I think [the prospective jurors] have to be questioned
in the courtroom.’” The court of appeals deemed this response adequate to preserve the issue for
appeal. Id.
Challenges to the jury composition pursuant to Batson v. Kentucky must be timely made
to preserve the issue for appeal. 476 U.S. 79 (1986). To be timely, Batson Challenges must be
made prior to the jury being sworn. Greene v. State, 260 Ga. 472, 472, 396 S.E.2d 901, 902-03
(1990). The failure to make a Batson Challenge to the trial court waives the issue for appeal.
Nixon v. Rosenthal, 214 Ga. App. 446, 446, 448 S.E.2d 45, 46 (1994).
While raising a Batson Challenge is imperative, it is equally important to ensure that each
of the three steps to the Batson Challenge are satisfied. At step one of a Batson Challenge, “the
opponent of a peremptory challenge must make a prima facie showing of racial discrimination.”
O’Connell v. State, 294 Ga. 379, 380, 754 S.E.2d 29, 31 (2014). After a prima facie showing of
racial discrimination, at step two “the burden shifts to the proponent of the strike to articulate a
race-neutral explanation for striking the jurors in question.” Jackson v. State, 265 Ga. 897, 898,
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463 S.E.2d 699, 701 (1995). At step three, the final step of establishing a Batson Challenge, the
court then “makes credibility determinations, evaluates the persuasiveness of the strike
opponent’s prima facie showing and the explanations given by the strike proponent, and
examines all other circumstances that bear upon the issue of racial animosity.” Johnson v. State,
302 Ga. 774, 779-80, 809 S.E.2d 769, 776 (2018).
II.

Trial



A.

Pre-Trial Rulings

When the court has ruled on pre-trial motions, counsel in some cases are allowed to rely
upon the objections made before trial rather than having to renew such objections in the middle
of trial. In Cincinnati Ins. Co. v. Reybitz, 205 Ga. App. 174, 180, 421 S.E.2d 767, 772–73
(1992), the court of appeals rejected the
appellee's argument that appellants waived their right to object to the denial of the
motion and the admission of the insurance evidence because they did not object to
evidence as it was introduced at trial. Appellants preserved their objection by
moving to bifurcate on the specific basis that a joint trial would introduce
evidence of insurance relevant to the PIP claim but irrelevant and prejudicial to
the negligence claim. Once the motion was denied, any objection to the admission
of the insurance coverage evidence at trial would have been futile because the
relevancy of that evidence for the PIP claim was uncontroverted.
Id. However, counsel must be excruciatingly careful when deciding whether to forego renewing
an objection. In Williams v. Aetna Cas. & Sur. Co., 182 Ga. App. 684, 686, 356 S.E.2d 690,
691-92 (1987), counsel’s objection to the court denying him the right to open and close at trial
was expressly noted in the pre-trial order. Counsel did not object at trial, presumably under the

Chapter 3
7 of 19

misapprehension that the objection was preserved in the pre-trial order. The court of appeals in
this case found the objection was waived and would not be reviewed on appeal.
Commensurate with the grounds of any objection, counsel must be careful also to explain
how an adverse ruling to the objection will cause substantive prejudice to his or her client. In
Abernethy v. Cates, 182 Ga. App. 456, 460, 356 S.E.2d 62, 66-67 (1987), counsel objected after
opening statements to a reference by the other side to damages which were not plead in the
complaint. The trial court exercised its discretion pursuant to OCGA 9-11-15(b) to allow the
plaintiff to amend the complaint to include the additional claim referenced in the plaintiff’s
opening statement. “While appellees voiced objection to the amendment, they only argued that
appellants no longer had the unfettered right to amend their pleadings. Appellees did not
mention the potential prejudice they foresaw as a result of the amendment . . .” Id. The court of
appeals found appellants waived their objection as to any issue other than the isolated issue of
the timeliness of the amendment: “Appellants had the opportunity to inform the trial court of the
prejudice they feared they would suffer as a result of the amendment, and they failed to do so.
We will not place upon the trial court the duty to inquire of parties how they are going to be
affected by actions taken by the trial court.” Id.
B.

Opening Remarks

The failure to contemporaneously object to documents used during opening statements
results in a waiver of the issue for appeal. Womack v. Johnson, 328 Ga. App. 543, 543-45, 762
S.E.2d 428, 429-30 (2014); See generally LN West Paces Ferry Associates, LLC v. McDonald,
306 Ga. App. 641, 649, 703 S.E.2d 85, 93 (2010) (moving for mistrial and/or continuance a day
after the objectionable conduct constitutes a waiver for appeal); Hospital Corp. of Lanier, Inc. v.
Doster, 254 Ga. App. 169, 170, 561 S.E.2d 846, 848-49 (2002); Hightower v. McIntyre, 170
Ga.App. 269–270(1), 316 S.E.2d 849 (1984) (finding objection was not preserved for appellate
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review when “Appellant allowed appellees' counsel to conclude his opening statement after
making the objectionable remarks,” then asking for a curative jury instruction for which the court
deferred ruling and Appellant “made no further objection, request for instructions, or motion for
mistrial as a result of the comments by appellees' counsel” and took no exception to the jury
charges which referenced the objectionable issue).
A motion for mistrial on the basis of statements made during an opening statement is not
preserved for appeal when the motion for mistrial is later withdrawn. Gusky v. Candler General
Hosp., Inc., 202 Ga. App. 837, 415 S.E.2d 541, 542 (1992). In an interesting factual scenario, a
party used a trial board with deposition quotations during opening statements. Vineyard
Industries, Inc. v. Bailey, 343 Ga. App. 517, 519-20, 806 S.E.2d 898, 901 (2017). The opposing
party objected. However, because the trial boards were not included in the record, as it was
appellant’s duty to complete the record, the issue was not preserved for appeal. Id. Importantly,
to preserve the issue for appeal, a party must object to the specific language in the opening
statement. Southern Cellular Telecom, Inc. v. Banks, 208 Ga. App. 286, 287, 431 S.E.2d 115,
118 (1993).
C.

Objections to Conduct, Testimony or Evidence

The purpose of O.C.G.A. § 9-11-46(a) “is to give the trial court the opportunity to rule
correctly and to make a clear complete record for appellate review.” Plaza Properties, Ltd. V.
Prime Business Investments, Inc., 273 Ga. 97, 99-100, 538 S.E.2d 51, 53-54 (2000). While
O.C.G.A. § 9-11-46 “dispensed with the unnecessarily formal ritual of excepting to a ruling....,”
the Code “still requires a party to object to action taken by the trial court or to inform the trial
court of the action the party desires the trial court to take.” Id. The burden of proving an
objection was properly made and preserved for appeal falls on the appellant. See Mashburn
Construction, L.P. v. CharterBank, 340 Ga. App. 580, 583, 798 S.E.2d 251, 254-55 (2017).
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1.

Timing of Objections to Testimony or Conduct

Georgia follows the contemporaneous objection rule, which requires counsel to make a
proper objection on the record at the earliest time possible to preserve the issue for appeal.
Francis v. Francis, 279 Ga. 248, 248-49, 611 S.E.2d 45, 46 (2005). Further, “the failure to make
an objection which is both timely and specific is treated as a waiver.” Id. at 249, 611 S.E.2d at
46 (emphasis added); see also Firmani v. Dar-Court Builders, LLC, 339 Ga. App. 413, 421, 793
S.E.2d 596, 602 (2016) (failing to file motion or object contemporaneously “with the ruling or
the introduction of the evidence to which [the objecting party] is objecting” waives the right to
appeal the issue).
To properly preserve the issue of witness testimony as to the ultimate issue in the case, a
party must object before the witness answers the question or thereafter request that the jury
disregard the testimony. Tahamtan v. Tahamtan, 204 Ga. App. 680, 682, 420 S.E.2d 363, 365
(1992). Where the basis for an objection is not clearly apparent or acknowledged until crossexamination, a motion to strike made after cross-examination is timely and preserves the issue
for appeal. Chastain v. Fayette County, 221 Ga. App. 118, 470 S.E.2d 513, 514 (1996). See also
Bryan v. Brown Childs Realty Co., Inc., 252 Ga. App. 502, 506-07, 556 S.E.2d 554, 560 (2001)
(failing to object contemporaneously waives the objection even when a party moves for a motion
to strike because a motion to strike provides an exception to the contemporaneous objection rule
only when “testimony appears admissible at the time of its presentation but later evidence
renders it inadmissible”).
A party must object to a trial judge’s expression of his or her opinion of the case to
preserve the issue. Provost v. Gwinnett County, 199 Ga. App. 713, 714, 405 S.E.2d 754, 756
(1991). When a party objects to witness questioning and the court instructs counsel to rephrase
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the question, failing to object after the witness answers the rephrased question waives the right to
appeal the issue. Bell v. Samaritano, 196 Ga. App. 612, 613, 396 S.E.2d 520, 521 (1990).
Lastly, if voir dire of a witness is conducted during trial, any objection to the testimony
must be renewed after the completion of the voir dire. See Metro Atlanta Trucking Co., Inc. v.
Kyzer, 217 Ga. App. 630, 631, 458 S.E.2d 416, 418 (1995) (failure to renew
foundation/qualification objection after voir dire waived the right to appeal).


2.

Substance of Objection to Testimony or Conduct

A party objecting to hearsay must specifically state the statements which are the basis for
the objection. CSX Transp., Inc., v. McCord, 202 Ga. App. 365, 366, 414 S.E.2d 508, 509-10
(1991); see also Department of Transp. v. Mendel, 237 Ga. App. 900, 904, 517 S.E.2d 365, 369
(1999) (failing to object to the admissibility of evidence on the specific ground waives the issue
for appeal as to that specific ground); Shilliday v. Dunaway, 220 Ga. App. 406, 409, 469 S.E.2d
485, 488 (1996) (“I object” is not sufficient grounds to preserve the issue of admissibility of
evidence on appeal because the objecting party must object to the admissibility as to the specific
ground). The wording of objections must also clearly connote the party’s opposition to the
court’s ruling, which can sometimes run counter to (some) counsel’s natural inclinations to tread
lightly with trial judges. For example, in Petrenko v. Moseri, 333 Ga. App. 14, 19, 775 S.E.2d
272, 276 (2015), defense counsel had confirmed in writing to plaintiff’s counsel before trial that
defense counsel intended to introduce an exhibit, and had marked the exhibit in its portion of the
pre-trial order. Plaintiff’s counsel relied upon this representation to forego filing a motion in
limine concerning some of the content of the exhibit and offered the exhibit in the plaintiff’s case
in chief. When the court asked about the exhibit, defense merely indicated that it did not object
to the exhibit and the court admitted the exhibit for both the plaintiff and defendant.
Subsequently, defendant admitted fault. Defense counsel asked the court to withdraw the exhibit
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for the defense and allow defendant to open and conclude closing argument. Plaintiff’s counsel
objected, but used words to the effect that plaintiff would “honor” the court’s decision and did
not expressly object after the court ruled that defendant could withdraw the exhibit and claim
rights to the closing argument. The court of appeals deemed this language to waive any right of
appeal.2
Of course, issues not presented at the trial court are not reviewable on appeal.3 American
Academy of General Physicians, Inc. v. LaPlante, 340 Ga. App. 527, 529, 798 S.E.2d 64, 68
(2017) (rejecting arguments not made in trial court); see also Hawkins v. Blair, 334 Ga. App.
898, 902, 780 S.E.2d 515, 519 (2015) (arguments not raised at the trial court are waived and
cannot be raised on appeal). 


3.

Must Ensure a Ruling is on the Record

Ultimately, a ruling must be on the record to be preserved for appellate review. When the
trial court reserves ruling on the admissibility of evidence until trial, a party waives the right to
appeal the issue if it does not offer the evidence at trial. Dubberly v. P.F. Moon & Co., Inc., 184
Ga. App. 221, 222-23, 361 S.E.2d 223, 224 (1987). It is the lawyer’s duty to get a ruling on the
record on his or her motions or objections to properly preserve the issues for appeal. Leone v.
Green Tree Servicing, LLC, 311 Ga. App. 702, 705, 716 S.E.2d 720, 723 (2011). Essentially,


2

This case is also a cautionary tale about relying upon representations of opposing counsel, even
those in writing and made to the Court.

The competing principle of appellate law “right for any reason,” which is what it sounds like,
has been a traditional favorite in appellate briefs. See generally City of Gainesville v. Dodd, 275
Ga. 834, 839, 573 S.E.2d 369 (2002); Bullington v. Blakely Crop Hail, Inc., 294 Ga. App. 147,
152, 668 S.E.2d 732 (2008); Rozier v. Berto, 230 Ga. App. 427, 430, 496 S.E.2d 544 (1998).
Georgia appellate courts, however, have sparingly used this rule. See, e.g., Maynard v. Snapchat,
Inc., 346 Ga. App. 131, 816 S.E.2d 77 (2018). Counsel would be best served by stating every
single ground known to them for or against a motion or ruling (even if it means asking for
permission to supplement by bench brief) during trial rather than relying upon this principle after
the fact.
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when the trial court has not ruled on an issue, the appellate courts will not consider the issue on
appeal. Findley v. City of Atlanta, 345 Ga. App. 649, 652, 814 S.E.2d 781, 784 (2018). This
sounds elementary, but there is a profound difference between a trial court indicating how it may
rule on an issue and an actual ruling. A court may state it will rule a certain way, such as
professing its intention to exclude evidence. The evidence, however, must be tendered and a
ruling affirmatively made on the record at trial for the matter to be preserved on appeal. Of
course, the tender may be made outside the presence of the jury and may acknowledge the trial
court’s previous commentary, so long as it is clear the party is objecting to the ruling for issues
of appeal.
4.

Preserving Appellate Rights when Evidence is Excluded

The Georgia Court of Appeals has made clear that ‘“[i]t is a well settled rule that in order
to preserve a ground of objection relating to the exclusion of oral testimony it is necessary for the
complaining party to show what he expects to prove and that the evidence is material, relevant
and beneficial.”’ Steele v. Department of Transp., 295 Ga. App. 244, 248, 671 S.E.2d 275, 279
(2008) (quoting Jones v. Livingston, 203 Ga. App. 99, 103, 416 S.E.2d 142, 146 (1992)).
5.

Objections to Evidence Must be Made Before the Jury is Sent Out

A motion to exclude testimony must be made before the case goes to the jury. Graham v.
Clark, 114 Ga. App. 825, 828-29, 152 S.E.2d 789, 791-92 (1966). A party must object before
the witness answers the question or thereafter request that the jury disregard the testimony as to
the ultimate issue in the case to preserve the issue for appeal. Tahamtan, 204 Ga. App. at 682,
420 S.E.2d at 365.
6.

Impact of Filed Motions in Limine to Evidentiary Objections

A favorable ruling on a party’s motion in limine (“MIL”) does not require the party to
object to evidence encompassed by the MIL to preserve the issue for appeal. See Reno v. Reno,
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249 Ga. 855, 295 S.E.2d 94 (1982). However, relying upon this precept blindly can result in
some major pitfalls. First of all, any affirmative action taken by the party who received the
favorable ruling towards the introduction of the prohibited evidence will result in waiver. See
CSX Transp., Inc. v. Smith, 289 Ga. 903, 907, 717 S.E.2d 209, 213 (2011) (voluntarily answering
questions touching upon a subject prohibited by an in limine ruling without contemporaneous
objection opened the door to such evidence and waived issue for appeal). Secondly, if a MIL is
violated and counsel does object at trial, counsel must be very clear about stating on the record
whether such error can be cured and, if so, how. See Foskey v. Williams Bros. Trucking Co.,
Inc., 197 Ga. App. 715, 717, 399 S.E.2d 484, 487 (1990) (issue waived on appeal when objection
to violated MIL was sustained, but “appellants requested no further action or instruction so as to
put the trial court on notice that it had not done enough and should do more.”).
On the other hand, ‘“[w]here a motion in limine to exclude certain evidence is denied, the
movant need not renew his objection when the disputed evidence is offered at trial, in order to
preserve the movant's right to appeal the denial of the motion.”’ Leo v. Williams, 207 Ga. App.
321, 323, 428 S.E.2d 108, 111 (1993) (quoting Reno v. Reno, 249 Ga. 855, 855, 295 S.E.2d 94,
95 (1982)). Similar to having a MIL granted, a party need not renew an objection when a MIL is
denied but the issue can be waived for appeal by an affirmative act. Daniel v. Smith, 266 Ga.
App. 637, 643, 597 S.E.2d 432, 439 (2004).
Lastly, the trial court must rule on the MIL for it to be properly preserved for appellate
review. Arnold v. Arnold, 197 Ga. App. 103, 106, 397 S.E.2d 724, 727 (1990). When the trial
court postpones ruling on the MIL, the objecting party must object on the record to the evidence
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being presented in order to preserve the issue for appeal. Id. See also Vickery v. PPG Industries,
Inc., 210 Ga. App. 339, 340-41, 436 S.E.2d 68, 69-70 (1993).
D.

Closing

An enumeration of error as to closing argument is not properly preserved for appeal
where there is no objection or motion for mistrial following the closing argument. Provost, 199
Ga. App. at 714, 405 S.E.2d at 756; see also Gearing v. Etowah Bank, 240 Ga. App. 449, 450,
523 S.E.2d 899, 900-01 (1999) (failing to object to the closing argument either during or after
the argument waives the issue for appeal); Nationwide Mut. Ins. Co. v. Rhee, 160 Ga. App. 468,
470, 287 S.E.2d 257, 260 (1981) (failing to object to the closing argument at the earliest
opportunity, which was immediately after counsel concluded the closing argument, waived the
issue for appeal). The time to object to improper argument is when it occurs and the “test for
reversible error under those circumstances is whether there is a reasonable probability the
improper argument changed the result of the trial.” Moxley v. Moxley, 281 Ga. 326, 328, 638
S.E.2d 284, 287 (2006). Additionally, a plaintiff’s failure to demand the right to make closing
argument waives the issue for appeal. Sykes v. Sin, 229 Ga. App. 155, 158, 493 S.E.2d 571, 575
(1997). 


E.

Charging the Jury
1.

Timing

In civil cases, ‘“no party may complain of the giving or the failure to give an instruction
to the jury unless he objects thereto before the jury returns its verdict, stating distinctly the matter
to which he objects and the grounds of his objection.”’ Orr v. CSX Transp., Inc., 233 Ga. App.
530, 531, 505 S.E.2d 45, 46-47 (1998) (quoting Mathews v. Penley, 242 Ga. 192, 193, 249
S.E.2d 552, 553-54 (1978)). Objections made at the charge conference before the charge is
given are insufficient to preserve the issue for appeal. McDowell v. Hartzog, 292 Ga. 300, 301,
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736 S.E.2d 395, 396 (2013). The Code provides for a very limited exception to the rule:
“[n]otwithstanding any other provision of this Code section, the appellate courts shall consider
and review erroneous charges where there has been a substantial error in the charge which was
harmful as a matter of law, regardless of whether objection was made hereunder or not.”
O.C.G.A. § 5-5-24(c). This exception is very rare, is to be strictly applied when “gross injustice
has resulted”, and the error “must be a substantial one which is blatantly apparent and
prejudicial.” Nelson v. Miller, 169 Ga. App. 403, 404, 312 S.E.2d 867, 868 (1984). Simply put,
objecting to the jury charge is far superior to relying on the rare exception.
A withdrawal of an objection to a jury charge is binding and precludes the issue for
appellate review. Morris v. State Farm Mut. Auto. Ins. Co., 203 Ga. App. 839, 840-41, 418
S.E.2d 119, 121 (1992). If counsel is dissatisfied with a jury charge after it is given, it is
incumbent upon counsel to request further instructions, renew objection, or request a mistrial.
Georgia Dept. of Transp. v. Crumbley, 271 Ga. App. 706, 710, 610 S.E.2d 663, 668 (2005).
After jury selection, counsel should request the court to instruct the jury not to discuss the
case, or a least, object to the court’s failure to instruct the jury to that effect. See Marrs v.
Cornell, 120 Ga. App. 749, 749, 172 S.E.2d 199, 200 (1969). General objections will not
suffice. An objecting party must state the objection distinctly and the grounds for the objection.
Tucker Nursing Center, Inc. v. Mosby, 303 Ga. App. 80, 87, 692 S.E.2d 727, 733 (2010).
2.

Substance

The grounds for objecting to a charge given to the jury must “be stated distinctly enough
for a ‘reasonable’ trial judge to understand its nature, enabling him to rule intelligently on the
specific point.” Christiansen v. Robertson, 237 Ga. 711, 712, 229 S.E.2d 472, 472 (1976); see
also Martini v. Nixon, 185 Ga. App. 328, 329, 364 S.E.2d 49, 51 (1987) (finding that the
objection to the jury charge was “sufficient to enable a ‘reasonable’ trial judge to understand that
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the charge was objected to on the ground that it was not adjusted to the evidence”). Cf.
Department of Transp. v. Old Nat. Inn, Inc., 179 Ga. App. 158, 162, 345 S.E.2d 853, 858 (1986)
(‘“I object to defendant’s request ... number twenty-two, number twenty-one, etc. ...’ does not
preserve the objection for appellate review”). Notwithstanding any objection by either side, the
trial court must charge the jury as to the legal theory of recovery and the issue of damages. See
Hager v. O’Neal, 147 Ga. App. 808, 809, 250 S.E.2d 555, 555 (1978) (reversing trial court for
failing to charge jury as to the legal theory of recovery and issue of damages as to either party
even though neither party objected to the jury charge). An objecting party need only state
distinctly the “matter to which objection is made and grounds therefor and need only be as
reasonably definite as circumstances will permit.” Pearson v. Tippmann Pneumatics, Inc., 281
Ga. 740, 743, 642 S.E.2d 691, 694 (2007). Further, the objecting party is not required to submit
an alternative charge to preserve the objection for appeal.4 Id.
When a requested charge is denied by the trial court, the presentment of the requested
charge in writing is enough to preserve the issue for appeal. See Smith v. Stacey, 281 Ga. 601,
603, 642 S.E.2d 28, 31 (601) (“Although it is not necessary to state the ground for objection to
the trial court’s refusal to give a written request to charge,” it is necessary to object to the refusal
to charge at some point) (internal citations omitted); Golden Peanut Co., 249 Ga. App. at 234,


In the past, the burden of objection was high and nuanced. See Gay v. Hatfield, 237 Ga. App.

826, 827, 516 S.E.2d 856, 857 (1999) (objection to the charge was not preserved for appeal
because although the objecting party stated a case name, it did not “discuss the case or explain
how it applied to the evidence in this case”), abrogated by Golden Peanut Co. v. Bass, 249 Ga.
App. 224, 233-34, 547 S.E.2d 637, 646 (2001).


Chapter 3
17 of 19

547 S.E.2d at 646 (the court upheld the “minimalist objection by [the objecting party] to the
failure to give timely submitted written requests to charge.”).
III.

Verdict and Judgment
A.

Polling the Jury

After the jury renders a verdict, the parties may poll the jury to confirm the verdict was
unanimous. The failure to poll the jury waives the right to suggest on appeal that the verdict may
not have been unanimous. National Upholstery Co. v. Padgett, 111 Ga. App. 842, 848, 143
S.E.2d 494, 499 (1965). When there is no motion for mistrial and no exception to the acceptance
of the verdict after the jury poll, any error is waived and cannot be appealed. Stokes v. Stokes,
246 Ga. 765, 766-67, 273 S.E.2d 169, 171 (1980).
B.

Entering the Verdict

A trial court must enter a final judgment before the case is appealable. See Sunstate, Inc.
v. VP Group, Inc., 298 Ga. App. 269, 270, 679 S.E.2d 824, 826 (2009). Entering a verdict form
– without any nomenclature that the verdict form was intended as a final judgment – is not the
same as entering a final judgment. Id. An objecting party must object at trial to the form of the
verdict to preserve the issue for appeal. Dunn v. Payne, 205 Ga. App. 440, 442, 422 S.E.2d 291,
293 (1992); Neiman-Marcus v. Gammage, 191 Ga. App. 510, 510, 382 S.E.2d 208, 209 (1989).
When a party “explicitly acquiesced” to the jury form and did not object in the trial court, the
party cannot raise the issue on appeal. Harley-Davidson Motor Co., Inc. v. Daniel, 149 Ga. App.
120, 122, 253 S.E.2d 783, 785-86 (1979). Failing to object to the special verdict waives the
claim that the verdict was inconsistent. See Knisely v. Gasser, 198 Ga. App. 795, 796-97, 403
S.E.2d 85, 86-87 (1991). Where no objection is made as to the verdict or judgment entered, the
issue cannot be raised for the first time on appeal. Buck Creek Industries, Inc. v. Williams-East,
Inc., 130 Ga. App. 813, 815, 204 S.E.2d 787, 789 (1974).
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C.

Post-Verdict Motions
1.

JNOV/Directed Verdict

A motion for judgment notwithstanding the verdict need not be filed as a condition
precedent to review upon appeal of an order or ruling of the trial court overruling a
motion for directed verdict; but, in all cases where the motion is an available
remedy, the party may file the motion or appeal directly from the final judgment
and enumerate as error the overruling of the motion for directed verdict.
O.C.G.A. § 5-6-36(b). A “motion for a directed verdict may be made at the close of the
evidence offered by an opponent or at the close of the case” and shall state the specific
grounds for the motion. O.C.G.A. § 9-11-50(a). When a motion for directed verdict
made at the close of evidence is denied or not granted, the moving party may move for a
judgment notwithstanding the verdict within 30 days. Id. The moving party may
accompany this motion with a motion for new trial or may plead in the alternative. Id.
Importantly, a party must move for a directed verdict at trial to preserve the issue
for appeal. Otherwise, any argument as to deficiency of evidence will be construed as a
motion for new trial only. See Old Republic National Title Insurance Co. v. RM Kids,
LLC, 337 Ga. App. 638, 645, 788 S.E.2d 542, 550 (2016); Aldworth Co., Inc. v. England,
281 Ga. 197, 200, 637 S.E.2d 198, 200 (2006).
2.

New Trial

A motion for new trial “shall be made within 30 days of the entry of the judgment on the
verdict or entry of the judgment where the case was tried without a jury.” O.C.G.A. § 5-5-40(a).
D.

Attorney’s Fees and Awards

Recently, the Georgia Court of Appeals reiterated the requirements for appealing attorney
fee awards under O.C.G.A. § 9-15-14. Adams v. Pinetree Trail Enterprises, LLC, 820 S.E.2d
735, 736–37 (2018). Appellate review for an O.C.G.A. § 9-15-14(a) claim for fees is the any
evidence rule and appellate review for an O.C.G.A. § 9-15-14(b) claim is for abuse of discretion.
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Id. at 736. The trial court must make specific findings of fact in awarding fees under either
subsection. Id. at 737. When the trial court does not make specific findings of fact, the award of
attorney fees will be vacated. Id.
IV.

Conclusion
This paper is a broad survey of the law in areas of law that can be easily stumbled upon

and can present problems on appeal. While a lot of the work of a trial lawyer is focused on the
trial, it is keen to keep an eye towards the future and hopefully craft your case and issues to
ensure they are properly appealed.
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In 2005, Georgia adopted O.C.G.A. § 51-1-29.5, which governs negligence claims
arising out of emergency medical care. The statute provides as follows:
(c) In an action involving a health care liability claim arising out of the
provision of emergency medical care in a hospital emergency department
or obstetrical unit or in a surgical suite immediately following the
evaluation or treatment of a patient in a hospital emergency department,
no physician or health care provider shall be held liable unless it is proven
by clear and convincing evidence that the physician or health care
provider's actions showed gross negligence.
O.C.G.A. § 51-1-29.5(c) (emphasis added).

Among other definitions, ‘emergency

medical care’ is defined by the statute as
bona fide emergency services provided after the onset of a medical or
traumatic condition manifesting itself by acute symptoms of sufficient
severity, including severe pain, such that the absence of immediate
medical attention could reasonably be expected to result in placing the
patient's health in serious jeopardy, serious impairment to bodily
functions, or serious dysfunction of any bodily organ or part. The term
does not include medical care or treatment that occurs after the patient is
stabilized and is capable of receiving medical treatment as a
nonemergency patient or care that is unrelated to the original medical
emergency.
O.C.G.A. § 51-1-29.5(a)(5).
Therefore, if a malpractice claim arises out of the provision of “emergency
medical care”, as defined above, the plaintiff must show that the doctor or provider was
grossly negligent by clear and convincing evidence in order to prevail. Additionally, the
provision only applies to patients receiving “emergency medical care” until such time as
the patient becomes stabilized and is capable of receiving treatment as a nonemergency
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patient. In other words, O.C.G.A. § 51-1-29.5 distinguishes the actions of emergency
medical providers from other healthcare providers by mandating a higher evidentiary
standard—clear and convincing evidence—and a lower standard of care—gross
negligence. Since its enactment, the statute has been upheld and found constitutionally
valid. Gliemmo v. Cousineau, 287 Ga. 7 (2010).
GROSS NEGLIGENCE
O.C.G.A. § 51-1-29.5 does not provide its own definition of ‘gross negligence,’ but
the Georgia Court of Appeals and the Georgia Supreme Court have consistently held that
the definition provided in O.C.G.A. § 51-1-4 applies. See Pottinger v. Smith, 293 Ga.
App. 626 (2008); Quinney v. Phoebe Putney Memorial Hospital, 325 Ga. App. 112
(2013); Johnson v. Omondi, 294 Ga. 74 (2013); Abdel-Samed v. Dailey, 294 Ga. 758
(2014). Gross negligence, as required for a healthcare provider to be liable under the
emergency medical care provision, is the absence of even slight diligence, and slight
diligence “is that degree of care which every man of common sense, however inattentive
he may be, exercises under the same or similar circumstances.” O.C.G.A. § 51-1-4. In
determining whether the care provided is grossly negligent, the emergency medical care
provision directs the court to instruct the jury to consider, along with other relevant
matters, the following factors:
(1)Whether the person providing care did or did not have the patient's
medical history or was able or unable to obtain a full medical history,
including the knowledge of preexisting medical conditions, allergies,
and medications;
(2)The presence or lack of a preexisting physician-patient relationship or
health care provider-patient relationship;
(3)The circumstances constituting the emergency; and
(4)The circumstances surrounding the delivery of the emergency medical
care.
O.C.G.A. § 51-1-29.5(d).
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Furthermore, gross negligence is established and liability is authorized under
O.C.G.A. § 51-1-29.5(c) where the evidence, including expert testimony, “would permit a
jury to find by clear and convincing evidence that the defendants caused harm by grossly
deviating from the applicable medical standard of care.” Abdel-Samed v. Dailey, 294 Ga.
at 765. As a general rule, “when facts alleged as constituting gross negligence are such
that there is room for difference of opinion between reasonable [people] as to whether
or not negligence amounts to gross negligence, the right to draw the inference is within
the exclusive province of the jury.” Id. Because the medical field requires specialized
education, evidence that conduct constitutes an absence of slight diligence in diagnosing
or treating a patient generally requires expert witness testimony. Johnson, 294 Ga. at
78-79; see also, Quinney, 325 Ga. App. at 117. Thus, to show gross negligence, a plaintiff
will have to introduce to the court expert testimony showing that a healthcare provider
grossly deviated from the applicable standard of care or failed to provide even slight care
during the diagnosis and treatment of a patient receiving emergency medical care.
CLEAR AND CONVINCING EVIDENCE
In Georgia, “‘[c]lear and convincing’ is a more stringent standard than
‘preponderating’ and requires a greater quantum and a high quality of proof in plaintiff’s
favor.” Johnson, 294 Ga. at 76. Whether evidence meets the standard of clear and
convincing is generally a question for the jury; however, because the statute applies a
higher evidentiary standard does not mean that summary judgment is never
appropriate. Id. In the context of a claim under the emergency care provision, “[t]he
appropriate summary judgment question is ‘whether the evidence in the record could
support a reasonable jury finding either that the plaintiff has shown [the required
element] by clear and convincing evidence or that the plaintiff has not.’” Id. at 77.
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Therefore, a defendant may succeed on a motion for summary judgment if it can show
that (1) there is no genuine issue of material fact; and (2) that a reasonable jury would
be unable to find, by clear and convincing evidence, that the defendant was grossly
negligent. Id. at 78.
In instances outside of the emergency care provision, ‘clear and convincing’
evidence has been defined by the Supreme Court as “an intermediate standard of proof,
greater than ‘the preponderance of evidence,’ but less than the ‘beyond a reasonable
doubt’ standard applicable in criminal cases.” Clarke v. Cotton, 263 Ga. 861 (1994). This
standard of proof does not require a plaintiff to eliminate all other possible conclusions
from the evidence. Sharp v. Varner, 226 Ga. App. 570, 572 (1997). In other words,
clear and convincing evidence is defined as “[e]vidence that, when weighed against
evidence in opposition, will produce in the mind of the trier of fact a firm conviction as
to each essential element of the claim and a high probability as to the correctness of the
conclusion.” Clark, 263 Ga. 861 (Jackson, J., concurring).
INTERPRETATION AND APPLICATION BY GEORGIA COURTS
As of 2018, the Georgia Court of Appeals and Supreme Court of Georgia have
handed down a breadth of decisions interpreting gross negligence by clear and
convincing evidence under O.C.G.A. § 51-1-29.5.
Decided September 4, 2008 – Pottinger v. Smith, 293 Ga. App. 626 (2008)
• Significance of holding: Statements by an expert in a 9-11-9.1 affidavit were
insufficient to survive summary judgment, even though questions of gross
negligence and slight diligence are usually matters to be decided by a jury. In
plain and undisputable cases the court may solve the question as a matter of law.
When a patient is suffering from an emergency medical condition, is correctly
diagnosed by a healthcare provider as an emergency patient, is given treatment in
accordance with those symptoms (although the treatment is misapplied) and
remains to have an emergency condition throughout treatment, a court may find
that the case is plain and undisputable.
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 Factual History:
 On April 19, 2005, Smith was injured in a motorcycle accident and taken
to Floyd Medical Center emergency room. Smith was treated by Dr.
Pottinger, ER doctor, for injuries, including an injury to his left leg.
Pottinger ordered various tests, including x-rays of Smith’s left leg.
 The x-rays were read on April 19 by radiologist, Dr. Burch, who found a
minimally displaced fracture in Smith’s leg. Pottinger relied on Burch’s
reading of the x-ray and did not consult an orthopedic surgeon.
 On April 20, Smith was examined by a neurosurgeon, who took over as
Smith’s treating physician.
 After discharge from the hospital, Smith continued to feel severe pain in
his leg. He had his x-rays reviewed by an orthopedic surgeon who found
the fracture Burch found but also an additional serious fracture that
required surgery to correct.
 Procedural History:
 Smith brought suit against all parties involved. As to Pottinger, Smith’s
expert alleged that her actions fell below the standard of care when
Pottinger (an ER doctor, not a radiologist) misread the x-rays and failed to
consult an orthopedic surgeon.
 Pottinger moved for summary judgment under O.C.G.A. § 51-1-29.5,
stating that she was not grossly negligent.
 The trial court denied Pottinger’s motion, and the Court of Appeals
reversed.
 Here, there was no dispute that O.C.G.A. § 51-1-29.5 applied or that Pottinger
provided Smith emergency medical care. The only issue for the Court of
Appeals to consider was whether Smith proved by clear and convincing
evidence that Pottinger’s actions showed gross negligence.
 In reversing the trial court’s denial of summary judgment, the Court of
Appeals used O.C.G.A. § 51-1-4’s definition of gross negligence, which is, “that
degree of care which every man of common sense, however inattentive he may
be, exercises under the same or similar circumstances,” or in other words,
“equivalent to [the] failure to exercise even a slight degree of care.”
 The Court recognized that questions of negligence are usually matters for a
jury; however, in plain and indisputable cases, which this case is, the court
can solve the question as a matter of law.
 The Court determined that there was no evidence, and certainly no clear and
convincing evidence, for a jury to find Pottinger grossly negligent. Pottinger
correctly recognized Smith’s emergency condition and ordered the
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appropriate tests for Smith’s injuries, although she relied on an incorrect
reading of the x-ray by the radiologist.
 Smith’s evidence (by affidavit only) that Pottinger relied on the radiologist’s
reading of the x-ray and failed to call an orthopedic surgeon was insufficient
to show clear and convincing evidence of gross negligence. Thus, Pottinger
was entitled to summary judgment.
Decided March 15, 2010 – Gliemmo v. Cousineau, 287 Ga. 7 (2010)
• Significance of holding: The statute is constitutional
 This case ruled on the validity of O.C.G.A. § 51-1-29.5.
 The statute was not in violation of Georgia Constitution’s uniformity clause or
equal protection clause.
 The statute also did not violate due process requirements by failing to define
“gross negligence.”
Decided July 12, 2013 – Bonds v. Nesbitt, 322 Ga. App. 852 (2013)
• Significance of holding: Whether or not the statute is applicable because a patient
has become stabilized and capable of receiving care as a non-emergent patient
can be a question of fact for the jury and, thus, preclude summary judgment.
 Factual History:
 January 12, 2007, Bonds was diagnosed with pneumonia. A few days later,
he had not improved and was driven to the emergency room at 7:35 pm.
Bonds was given a “none apparent” threat level when he arrived but was
given an “initial acuity” rate of 2, meaning that he needed to go straight
back to the emergency room to see a doctor.
 Bonds was seen by Dr. Nesbitt, ER doctor, at 7:45 pm, who ordered blood
tests and an abdominal CT scan. Nesbitt reached a differential diagnosis
that was mainly intra-abdominal, indicated that Bonds’ condition had
improved, and allowed another doctor to take over his care at 12:44 am.
 Later that night, Bonds went into cardiac arrest. He was pronounced dead
at 4:00 am.
 Procedural History:
 Bonds estate sued Nesbitt alleging that he failed to provide necessary
emergency treatment.
 The trial court granted Nesbitt partial summary judgment ruling that
O.C.G.A. § 51-1-29.5 applied and Bonds’ estate did not meet the burden of
proof.
 Bonds’ estate argued that the claim did not fall under O.C.G.A. § 51-1-29.5
but instead arose out of Nesbitt’s failure to provide appropriate
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emergency services. Therefore, the heightened standard of clear and
convincing evidence did not apply.
 Here, the Court of Appeals found that O.C.G.A. § 51-1-29.5 did apply, but
there was an issue of fact as to whether Bonds at some point became stabilized
so that the statute did not apply.
 There was no question that Nesbitt was providing emergency medical care to
Bonds as defined by O.C.G.A. § 51-1-29.5. Bonds arrived in the emergency
room, was triaged and seen by a doctor within 15 minutes.
 Bonds’ estate argued that Nesbitt’s failure to recognize the severity of the
condition and to then provide the proper care does not fall within the statute.
This argument failed.
 The statute specifically defines “health care” as “any act or treatment
performed or furnished, or that should have been performed or furnished, by
any health care provider, for, to, or on behalf of a patient during the patient’s
medical care.” O.C.G.A. § 51-1-29.5(a)(7).
 The statute also defines “health care liability claim” to include “lack of
treatment”. O.C.G.A. § 51-1-29.5(a)(9).
 Thus, the statute was meant to include health care liability claims arising out
of emergency medical care where “a physician failed to provide appropriate
treatment.”
 However, the statute specifically excludes from its definition of “emergency
medical care” any care that occurs after the patient is stabilized. So, any care
provided to Bonds after Bonds became stabilized would not fall under the
statute or the clear and convincing standard.
 The Court concluded that in this case there was a question of fact for the jury
as to whether Bonds’ condition ever stabilized. Nesbitt documented that
Bonds became stable, but the actual condition of the patient controls, not the
doctor’s opinion. Thus, it was a question for the jury.
 The trial court should not have granted Nesbitt partial summary judgment.
 STATUS:
Decided October 9, 2013 – Howland v. Wadsworth, 324 Ga. App. 175 (2013)
• Significance of holding: The applicability of the statute is not always a matter of
law for the court to decide. Whether a patient was or became stable during
treatment thereby precluding the application of O.C.G.A. § 51-1-29.5 can be a
question for the jury.
 Factual History:
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 On November 27, 2008, Thanksgiving Day, Wadsworth presented to
Houston Medical Center’s emergency room with pain in both feet to the
extent that she could no longer walk. In the ambulance, Wadsworth had
normal vital signs and blood circulation. She had a history of diabetes and
hypertension and did not require treatment during transport.
 Upon arrival, Wadsworth was classified as non-urgent. The nurse’s
physical assessment noted Wadsworth’s feet were cold to the touch but
had positive pulses.
 Wadsworth was examined by Dr. Howland. He found her to be relatively
stable and ordered her morphine for the pain.
 Howland’s differential diagnosis included blocked arteries, deep vein
thrombosis and cellulitis. He ordered a venous ultrasound, attributed the
coldness in her feet to her diabetes, did not order any additional diagnostic
tests, and ultimately diagnosed Wadsworth with cellulitis in one foot. She
was given a prescription and discharged.
 On November 28, 2008, Wadsworth became unresponsive in her home
with no blood pressure or pulse. An arteriogram showed that the arteries
behind both of Wadsworth’s knees were completely blocked. As a result,
both legs had to be amputated below the knees.
 Procedural History:
 Wadsworth sued Howland, another doctor and their employer for ordinary
negligence and gross negligence alleging that they failed to provide
necessary medical treatment while in the emergency room.
 Defendants moved for directed verdict at trial arguing that O.C.G.A. § 511-29.5 applied, and Wadsworth failed to prove gross negligence by clear
and convincing evidence.
 Wadsworth argued the statute did not apply, because she did not receive
emergency medical care as defined in the statute.
 Trial court denied Defendants’ motion finding that there was sufficient
evidence to create a jury issue on gross negligence and the Court
determined that there was also a jury questions as to whether the medical
care provided constituted “emergency medical care”.
 The jury applied the ordinary negligence standard of care and returned a
verdict for $5,000,000.
1. On appeal, defendants first argued that trial court erred by allowing the
jury to determine whether O.C.G.A. § 51-1-29.5 applied.
 Citing to Bonds, the Court of Appeals stated that the issue of whether a
claim involves the provision of emergency medical care may be a
question for the jury.
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 Additionally, the statute requires a jury to consider the circumstances
constituting the emergency and the circumstances surrounding the
emergency medical care. Therefore, in some cases, there will be a
question for the jury.
2. Defendants argued the trial court erred in failing to decide as a matter of
law that Wadsworth received emergency medical treatment.
 Wadsworth argued that she was stabilized and capable of receiving
nonemergency treatment.
 Evidence showed that Wadsworth was admitted as a “non-urgent”
patient, that she may not have had an emergency condition at that
time, and that she was discharged without receiving emergency
medical care.
 Whether Wadsworth was stable or became stabilized was a proper
question for the jury.
3. Defendants argued the trial court erred in its jury instructions for standard
of care and burden of proof.
 The Court found no merit to this argument. The trial court gave a full
and correct statement of law regarding ordinary and gross negligence.
 STATUS: Judgment satisfied.
Decided November 14, 2013 – Johnson v. Omondi, 294 Ga. 74 (2013)
• Significance of holding: First Supreme Court case to hold there was sufficient
evidence of gross negligence of the defendant physician to preclude summary
judgment and for the case to go to a jury.
 Factual History:
 On December 29, 2007, Thelma Johnson took her 14 year-old son,
Shaquille, to the emergency room at Phoebe Putney Memorial
Hospital for chest pain; he had undergone knee surgery a week
earlier.
 He was seen by Dr. Omondi (ER doctor) who ordered an EKG and a
chest x-ray, which he reviewed. Omondi contended he ruled out
pulmonary embolism, among other possible causes. He diagnosed
Shaquille with pleurisy and discharged him.
 Two weeks later, Shaquille returned to the hospital and died of a
bilateral pulmonary embolism.
 Procedural History:
 Ms. Johnson sued Omondi and his employer for medical
malpractice.
 The trial court granted Omondi’s motion for summary judgment.
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 The Court of Appeals affirmed the trial court, holding that Omondi
could not be liable under O.C.G.A. § 51-1-29.5(c), because he
demonstrated at least slight diligence.
Here, there was no dispute that Omondi was providing emergency medical
care as defined in O.C.G.A. § 51-1-29.5.
The Supreme Court reversed the Court of Appeals and held Omondi could
not prove that a reasonable jury would be unable to find, by clear and
convincing evidence, that he was grossly negligent.
The Johnson’s expert testified that Omondi did not meet the standard of
care, because, in this circumstance, a doctor is required to administer a CT
scan or a lung scan in order to exclude pulmonary embolism.
The Supreme Court held that a jury could find that Omondi’s dismissal of
pulmonary embolism early on because of Shaquille’s young age
constituted gross negligence.
This was the first Supreme Court case that held there was sufficient
evidence of gross negligence by defendant doctor for the case to go to the
jury.
STATUS: Resolved

Decided November 21, 2013 – Quinney v. Phoebe Putney Memorial
Hospital, 325 Ga. App 112 (2013)
• Significance of holding: Although Plaintiffs argued that there was a question of fact
as to whether the statute applied, the Court held the statute was applicable because
the plaintiff was at all times experiencing an emergency medical condition.
However, the Court also held there was sufficient clear and convincing evidence of
gross negligence to preclude summary judgment. Importantly, the Court held there
was sufficient evidence that the defendant hospital was aware of plaintiff’s
emergency medical condition and failed to stabilize him before transfer for the claim
of violation of EMTALA Emergency Medical Treatment and Active Labor Act to go to
the jury.
 Factual History:
 On March 11, 2009, Quinney underwent spinal cord stimulator implant
surgery.
 On March 16, 2009, he awoke with severe pain in his back and
eventually could no longer feel his legs. He was taken by ambulance to
the emergency room of the Albany hospital at 5:55 am.
 Quinney was classified as a level two patient, meaning he needed to
receive immediate medical attention or could suffer serious
complications.
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 At 6:09 am, Quinney was examined by Dr. Gutierrez; however, Dr.
Gutierrez never performed a complete neurological exam of Quinney
and instead ordered a CT scan of Quinney’s spine, which Quinney
could not lie on his back for.
 A radiologist found no evidence of an abscess or abdominal fluid
collection along the spine in the CT scan’s results. The report was made
available to Dr. Gutierrez at 8:46 am.
 Dr. Gutierrez examined Quinney again at 8:55 am, who remained
symptomatic. No additional exams were performed and spinal canal
abscess and spinal canal hematoma were removed as causes. His final
diagnosis was “back pain, status post back surgery.”
 At 9:23 am, it was arranged for Quinney to be transferred to Columbus
to the neurosurgeon who had performed the spinal implant surgery.
 Quinney was discharged around 12:30 pm, and upon arrival in
Columbus, Quinney was paralyzed from a spinal cord compression
caused by a spinal canal hematoma.
 Procedural History:
 The Quinney’s sued the defendants for professional negligence and
violations of EMTALA.
 The trial court granted summary judgment to the defendants on the
negligence claims finding that O.C.G.A. § 51-1-29.5 applied and that the
Quinney’s did not show gross negligence by clear and convincing
evidence.
 The trial court also granted summary judgment to the defendants on
the EMTALA claims.
 On appeal, in regards to the negligence claims, Quinney argued that O.C.G.A.
§ 51-1-29.5 did not apply, because Quinney was receiving treatment as a stable
patient; however, if the statute did apply, Quinney argued that he met the
burden of showing gross negligence by clear and convincing evidence.
 As to the first argument, the Court of Appeals found that Quinney was
receiving emergency medical care within O.C.G.A. § 51-1-29.5. When he
arrived, he had severe symptoms and the inability to walk. The doctor arrived
to examine him in a short period of time, he remained symptomatic the entire
time, and his vital signs and pain levels worsened by the time he was
discharged.
 After deciding that O.C.G.A. § 51-1-29.5 did apply to the case, the Court of
Appeals determined that a reasonable jury could find that the defendants
were grossly negligent and reversed the trial court’s grant of summary
judgment to the defendants as to the negligence claims.
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 Quinney presented expert testimony that the defendants’ treatment did not
meet the standard of care.
 In relying on Johnson v. Omondi, the Court concluded that in the context of a
motion for summary judgment, the burden of gross negligence under
O.C.G.A. § 51-1-29.5 may be satisfied through expert testimony, which the
Quinney’s presented.
 STATUS: Tried September 2015 in Dougherty County Superior Court.
Verdict for Plaintiff. First verdict where jury found defendant was grossly
negligent. Motion for new trial filed. Affirmed by Court of Appeals September
28, 2018

Decided March 10, 2014 – Abdel-Samed v. Dailey, 294 Ga. 758 (2014)
• Significance of holding:
 The Supreme Court held the statute was applicable to the care rendered to
the plaintiff, despite the argument that the plaintiff was stabilized and
capable of receiving care as a non-emergent patient; however, the Court
also held there was sufficient evidence of gross negligence to preclude
summary judgment and for the case to go to a jury.
 Factual History:
 Late on December 11, 2005, Dailey went to the emergency room after
accidentally shooting paint thinner into his finger. A physician’s assistant
determined that he needed an immediate referral to a hand surgeon and
emergency surgery.
 The hospital did not have a hand surgeon on call, and Dailey was told that
the on-call orthopedic surgeon did not like to be disturbed at night. Dailey
had to wait for surgery until the morning.
 Meanwhile, Dr. Abdel-Samed, who had been informed of Dailey’s
situation, was talking to a hand surgeon at Piedmont Hospital who said he
would take and treat Dailey.
 So, Abdel-Samed went and examined Dailey at 1:00 am and agreed that
immediate surgery was necessary but that Dailey would still have to wait
until the morning when the on-call surgeon arrived.
 Abdel-Samed followed protocol and gave a general instruction to have
Dailey transferred to an available hand surgeon. It is unclear which, of
any, other hospitals were contacted.
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 At 7:33 am, Dailey was accepted for transfer at Piedmont Hospital and
arrived there at 9: 45 am and had emergency surgery.
 The delay resulted in amputation of the top middle finger and reduced
range of motion and increased pain and sensitivity in his hand.
 Procedural History:
 Dailey filed suit against Abdel-Samed alleging that she breached the
standard of care by not transferring Dailey to a hand surgeon in a timely
manner.
 Abdel-Samed moved for summary judgment alleging Dailey did not meet
the burden under O.C.G.A. § 51-1-29.5.
 The trial court granted summary judgment.
 The Court of Appeals reversed the trial court’s grant of summary judgment
to Abdel-Samed, because it determined that there was a question of fact as
to whether delaying necessary medical treatment constituted emergency
medical care under O.C.G.A. § 51-1-29.5.
 The Supreme Court granted cert.
 First, unlike the Court of Appeals, the Supreme Court of Georgia found no
dispute as to whether Dailey was receiving emergency medical care, because
Dailey presented to the emergency room and required emergency surgery;
thus, the entire time he was under the care of Abdel-Samed he was
experiencing an emergency medical condition.
 There was no evidence that Dailey’s condition stabilized thereby making him a
nonemergency patient.
 Therefore, the Court of Appeals erred in finding that there was a
question of fact as to the statute’s applicability.
 The Supreme Court then determined Dailey’s claims contain a question of fact
regarding gross negligence for failure to transfer Dailey to a hand surgeon in a
timely manner. The Court used the definition of gross negligence used in
O.C.G.A. § 51-1-4 and stated, “[a]pplying this definition in the context of a
medical malpractice action…liability would be authorized where the evidence,
including admissible expert testimony, would permit a jury to find by clear
and convincing evidence that the defendants caused harm by grossly deviating
from the standard of care.”
 Here, Abdel-Samed knew Dailey needed emergency hand surgery, but there is
evidence that she did not contact any hospitals and waited over 5 hours to
contact the surgeon at Piedmont Hospital.
 From the evidence provided, a jury could find by clear and convincing
evidence that Abdel-Samed acted with gross negligence in her efforts to
transfer Dailey to a hand surgeon.
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Decided June 12, 2014 – Nisbet v. Davis, 760 S.E.2d 179 (Ga. App. 2014)
• Significance of holding:
 Physical location (i.e. whether patient is located in the ER) of the patient
controls the applicability of the statute, not the medical specialty of the
defendant physician. Nonetheless, there was sufficient evidence of gross
negligence to preclude summary judgment.
• Factual History
 Johnny Davis, as surviving spouse of patient Brenda Davis sued Rachel
Nisbet and her practice, Gwinnett Pulmonary Group for Mrs. Davis’
wrongful death.
 Plaintiff contended that Dr. Nisbet failed to recognize that his wife had
suffered a bowel perforation during a laparoscopic pelvic surgery the
previous day.
 Around 4 pm the day after outpatient pelvic surgery, Mrs. Davis went to
the ER at Gwinnett Medical Center because she was feeling unwell and
having significant shortness of breath.
 Upon arrival, she continued to have trouble breathing, she had extremely
low blood pressure, and severe abdominal/pelvic pain. She was treated by
an ER doctor who ordered a chest x-ray and abdominal ultrasound.
 By 7:45 pm, her abdomen was firm and distended and Dr. Nisbet (critical
care pulmonologist) was called to consult because of Mrs. Davis’ “critical
status”.
 Dr. Nisbet began treating Mrs. Davis and ordered that she be transferred
ICU.
 Throughout the evening and early morning hours, Mrs. Davis’ condition
worsened; despite this, Dr. Nisbet left the hospital and went home and did
not return until the next morning, even though nurses called her several
times.
 At 6:30 am Dr. Nisbet’s partner took over Mrs. Davis’ care and
immediately recognized she was in septic shock resulting from an acute
abdomen and required emergency surgery.
 Despite the emergency surgery, Mrs. Davis died.
• Procedural History
 Defendants moved for summary judgment contending that the ER statute
and gross negligence standard applied to the plaintiff’s claims.
 The trial court denied summary judgment finding that the ER statute did
not apply because Mrs. Davis was not “in a hospital emergency
department” when she was under the care of Dr. Nisbet.
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 The Court of Appeals granted interlocutory review.
• Based on the statutory language, the care must “have been provided to the patient
‘in a hospital emergency department or obstetrical unit or in a surgical suite
immediately following the evaluation or treatment of a patient in a hospital
emergency department.’”
• There was no evidence to support the contention that Mrs. Davis’ condition ever
stabilized so as to render her capable of receiving medical treatment as a
nonemergency patient.
• The phrase “in a hospital emergency department” refers to the physical location
within the hospital where the patient arrives for emergency medical care,
commonly referred to as the ‘emergency room.’”
• The specialty or department in which the defendant physician practices does not
determine the applicability of the statute, it is the physical location of the patient
at the time the care is rendered. Here it is undisputed that Mrs. Davis was in the
ER at the time that Dr. Nisbet rendered her care; thus, the statute applies to Dr.
Nisbet’s care.
• However, based on the testimony of Plaintiff’s experts and notation in the
medical records, the Court held that there was sufficient evidence to raise a jury
question as to whether Dr. Nisbet committed gross negligence.
• STATUS: Cert. denied December 11, 2014. Case tried January 2015, Dekalb
County. Verdict for Plaintiff. No liability found against ER providers. All
liability apportioned to original surgeon, to whom statute did not apply.
Decided Nov. 20, 2014 – Hospital Authority of Valdosta/Lowndes County v.
Brinson, 330 Ga. App. 212 (2014)
• Significance of Holding
 Trial court’s grant of summary judgment to Plaintiff, ruling that the
statute was NOT applicable as a matter of law, was improper and statute
applicability was a matter for the jury.
 In a case where a stable, but immunocompromised patient comes to the
ER with indications of an infection, but receives no emergency medical
care, in determining whether the ER gross negligence standard will apply,
the court will look to whether the patient presented with symptoms that
should have alerted the health care providers that he required emergency
medical care.
 This case is different from previous cases, (Abdel-Samed, Quinney,
Wadsworth) in that there is no argument that the patient was emergent
and then the condition changed. Here, the question is whether the
symptoms should have alerted the defendants that emergency medical
care was required.
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• Factual History
 Mother filed medical malpractice action against hospital, emergency room
physician, nurse, and physician assistant, alleging that when mother first
brought baby to ER, he had systemic bacterial infection that, left
untreated, infected his brain and caused permanent mental and physical
injuries
 The baby was admitted to the ER at 10:00pm on September 24, 2010
 The ER triage nurse assessed the baby as a “4-Non-urgent” and took him
to the “fast track” room to be seen by a physician’s assistant
 Patients were sent to the “fast track” room if they were “stable 3s to
4s and 5s” based on their assessed acuity levels
 When the baby was examined by the physician’s assistant in the “fast
track” room, a physical examination revealed nothing unusual, and after
eight (8) minutes, the physician’s assistant diagnosed the baby as having
allergic rhinitis or a cold
 The P.A. also told the mother to follow up with a doctor in three (3)
days
 Three days later, the mother and baby returned to the hospital
 Here, the baby had a fever of 102.1, diarrhea, vomiting, and
abdominal pain
 He was given Tylenol, an antibiotic, and his blood and urine were
tested
 The next day, the hospital representative called the mother and told her to
bring the baby back in because the blood work revealed a systemic
infection
 The baby was diagnosed with streptococcus meningitis, and a
stroke paralyzed his right side
• Procedural History
 The trial court granted partial summary judgment to the plaintiff, finding
that the ER statute [§51-1-29.5] did not apply because the patient had been
stable and non-urgent when seen and received no emergency care
 The defendants appealed
 Defendants argued that the “actual condition” of the plaintiff is
determinative and that the trial court erred in “relying on the
subjective belief” of the plaintiff that the baby who presented to the
ER only had a cold when the evidence established that the baby had
a “life-threatening medical condition”
 Because the baby needed emergency medical care he did not
receive, they are entitled as a matter of law to the greater protection
of the ER statute
 The plaintiff argues:
 They must show ONLY regular negligence because, upon
presentation to the ER, her baby was not suffering from an acute
medical issue requiring immediate medical care and received no
emergency care from the defendants



Chapter 4
17 of 28

• Expert testimony from Plaintiff’s and Defendants’ experts was sufficient to create a
question of fact as to whether the baby received emergency medical care.
Decided Nov. 2, 2015 – Nguyen v. Southwestern Emergency Physicians,
P.C., 298 Ga. 75 (2015)
• Significance of Holding
 Grant of summary judgment to the Plaintiff (ruling that that the statute was
NOT applicable as a matter of law) was improper and questions of fact
remained regarding whether this case involves the provision of emergency
medical care by Defendants.
• Factual History
 Plaintiffs took their infant daughter (6 months old) Kiera, who had fallen off a
bed, to the emergency room at Phoebe Putney Memorial Hospital with what
the child’s mother described as a huge discolored bump on her head
 Kiera was first triaged by a paramedic employed by the hospital to triage
patients
 Kiera was classified as priority level 4 and sent to the “fast track” area
of the emergency department, the area for “non-emergency” patients to
be seen by a PA
 While in the “fast track” area, Kiera was examined for about ten (10) minutes
by a physician’s assistant (P.A.)
 The P.A. conducted a neurological and musculoskeletal exam and
concluded that Kiera appeared normal
 The P.A. also concluded that Kiera did not need to be examined by a
doctor, nor did she need to undergo x-rays or CT scans
 Three (3) days later, Kiera stopped breathing and was transported back to the
hospital via ambulance
 Here, doctors determined that Kiera had a skull fracture and a large
subdural hematoma that was pressing on her brain, and they
performed emergency surgery to relieve the pressure. However, the
child was left severely brain damaged.
• Procedural History
 Plaintiffs brought this lawsuit alleging that the emergency room personnel
committed malpractice in failing to properly evaluate the child and releasing
her from the ER without diagnosing and treating her subdural hematoma and
skull fracture, which led to severe brain damages a few days later
 The trial court granted partial summary judgment to the plaintiffs, holding
that §51-1-29.5 did not apply as a matter of law to their claim
 The Court of Appeals reversed the trial court’s grant of partial summary
judgment
 Supreme Court affirmed COA in reversing trial court
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• This case provides a good summation of the state of the law in 2015 by the Supreme
Court, Justice Nahmias specifically, as follows:
• It is clear that the ER statute applies only when the medical care at issue was
provided “in a hospital emergency department or obstetrical unit or in a surgical
suite immediately following the evaluation or treatment of a patient in a hospital
emergency department.” OCGA § 51–1–29.5(c) and (d). But that is not
the only requirement for the statute to apply. If it were, the statute would have been
much shorter (as would this opinion). Instead, both subsections (c) and (d) specify
that they apply in “action[s] involving a health care liability claim arising out of the
provision of emergency medical care in a hospital emergency department....” And,
as we will discuss next, the statute provides a definition of “emergency medical care”
that requires more than simply “care provided in an emergency department.”
• “Bona fide emergency services” means “genuine or actual emergency services”
 Thus, §51-1-29.5 established an objective standard; the health care provider’s
subjective belief about what kind of care he was providing the patient or what
kind of care the patient needed does NOT determine whether “bona fide
emergency services” were provided
• Whether the condition of the patient meets the definition of “emergency medical
care” is an objective test
 The patient’s actual medical or traumatic condition is determinative – but
only as that condition is revealed by the patient’s symptoms
 The factfinder must consider the evidence regarding the symptoms the patient
presented and determine whether those symptoms were acute and sufficiently
severe to show that the patient had a medical or traumatic condition that
could reasonably be expected to seriously impair her health if not attended to
immediately
• While not controlling, the health care provider’s subjective opinion about the
patient’s condition is relevant as evidence of the patient’s condition
 Including the health care provider’s knowledge of the patient’s medical
history
• On the other hand, symptoms that the patient developed/manifest AFTER the ER
care at issue are NOT relevant
 Even if those later symptoms reveal that at the time the patient was in the ER,
she was actually suffering from a life-threatening condition
• The fact that Kiera was given a non-emergency ranking and treated as a nonemergency patient does not prevent these evaluations from being “bona fide
emergency services” under the ER statute
Decided July 5, 2016 – Zarate-Martinez v. Echemendia, 299 Ga. 301 (2016)
• Significance of holding: Subsection (c) of the statute is constitutional.
 This case ruled on the constitutionality of O.C.G.A. § 51-1-29.5(c)’s gross
negligence standard.
 The statute is a general law within the meaning of the Constitution that does
not run afoul of the Uniformity Clause.
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Decided March 14, 2017 – Everson v. Phoebe Sumter Med. Ctr., Inc., 341 Ga.
App. 182, 190, 798 S.E.2d 667, 675 (2017), reconsideration denied (Mar. 31,
2017), reversed in part on different grounds by Jordan v. Everson, 302 Ga.
364, 806 S.E.2d 533 (2017)1
• Significance of holding:
 Denial of summary judgment to defendant ER physician was proper where
question of fact existed as to whether patient’s condition met the definition of
“emergency medical care.”

• Factual History:
 Parents of patient who was struck by a moving vehicle and killed after he
leaped from a moving car while en route to see a mental health care provider
sued hospital and emergency room physician for wrongful death.
 Plaintiffs’ son, Benjamin Everson, presented to the emergency room with
complaints that he was hallucinating and hearing voices. The emergency room
physician who examined Everson diagnosed him with obsessive compulsive
disorder, underlined “psychosis” on Everson’s paperwork, and discharged him
with an appointment to see a mental health provider two days later.
 Everson’s father scheduled an appointment for him at a different facility out
of state instead. On the way there on April 30th, Everson leapt from his
father’s moving vehicle in front of another vehicle and was killed.
 Plaintiffs brought medical malpractice claims against the hospital and ER
doctor, contending that defendants failed to properly evaluate and treat
Everson’s condition in the ER, misdiagnosed him, and failed to recognize the
need for a psychiatric evaluation.
• Procedural History:
 The trial court granted summary judgment to the hospital, but denied the ER
physician’s summary judgment motion. Plaintiffs and the ER physician
appealed.
• Plaintiffs’ appealed the trial court’s grant of summary judgment to the hospital
arguing, in part, that summary judgment was improper on their ordinary negligence
claims against the hospital. Finding such claims, which were added by amendment


1 Jordan v. Everson reversed Everson v. Phoebe Sumter Medical Center’s holding that an independent,
intervening act breaks the chain of causation in a wrongful death case only to the extent such act is
“wrongful or negligent.” Instead, Jordan held that whether or not the intervening act of a third person
renders an earlier act too remote depends on whether the concurrence of the intervening act might
reasonably have been anticipated by defendant.
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after filing their initial complaint, were time-barred, the Court of Appeals affirmed
the trial court’s grant of summary judgment to the hospital on such basis.
• The Court of Appeals affirmed the trial court’s denial of summary judgment to the
defendant ER doctor, finding that a jury question existed as to whether plaintiff’s
condition met the definition of “emergency medical care” where (1) triage nurse
placed the patient in the “least critical” category of patients, (2) plaintiffs’ expert
witness opined that patient’s medical records showed he was medically stable when
he presented to the emergency room, and (3) the defendant’s act of discharging
patient with an appointment scheduled for two days later indicated that the
defendant doctor considered the patient “capable of receiving medical treatment as a
nonemergency patient” for purposes of O.C.G.A. § 51-1-29.5(a)(5).
• On appeal, the defendant ED doctor argued that plaintiffs’ position that their son’s
condition did not meet the requirements of the definition of “emergency medical
care” was inconsistent with their position that patient needed an immediate
psychiatric evaluation. However, the Court of Appeals held that defendant’s
argument was one to be made at trial, and not at summary judgment.

Decided October 23, 2017 – Graham v. Reynolds, 343 Ga. App. 274 (2017)
• Significance of holding:
 O.C.G.A. § 51-1-29.5 does not modify the standard for dismissal of a
complaint for failure to state a claim based on a defective O.C.G.A. § 9-11-9.1
expert affidavit.
• Factual History:
 Surviving spouse and representative of estate of Lakeiether Marie Thomas
sued emergency room physician for negligently misdiagnosing Thomas’s
cardiac condition, causing her death.
 Thomas presented to the hospital ER on May 22, 2011 with complaints of
chest pains and nausea. Thomas had significant cardiac risk factors including
obesity, tobacco use, and uncontrolled diabetes.
 Defendant ER doctor ordered Thomas to undergo, among other procedures,
an electrocardiogram and ultimately diagnosed her as having anxiety or panic
attacks and discharged her.
 At the time she was discharged, Thomas was still experiencing dry heaves and
chest pains.
 Thomas’s symptoms worsened at home and she returned to the hospital ER
via ambulance within a few hours where defendant performed an
electrocardiogram and recognized that she was in cardiac distress.
 Thomas was transferred by ambulance to another hospital 90 miles away for
more comprehensive care, but suffered a massive heart attack on the way and
died.
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• Procedural History:
 Defendant physician moved to dismiss complaint for failure to state a claim,
arguing that the expert affidavit attached to plaintiffs’ complaint pursuant to
O.C.G.A. § 9-11-9.1 was insufficient, challenging the competency of the affiant
and the adequacy of its contents.
 The trial court denied defendant’s motion to dismiss.
 The Court of Appeals granted interlocutory review.
• Plaintiffs attached to their complaint the affidavit of Dr. Frank A. Cuoco, a doctor
specializing in cardiology, including cardiac electrophysiology. In his affidavit, Dr.
Cuoco opined that defendant had misdiagnosed Thomas with a panic attack and
improperly discharged her from the hospital during an episode of Acute Coronary
Syndrome, which defendant should have diagnosed based on Thomas’s
electrocardiogram and other symptoms, but failed to do so. Dr. Cuoco’s affidavit also
stated that, had defendant properly diagnosed Thomas with “an acute inferior wall
myocardial infarction and/or an acute ST-segment myocardial infarction,”
intervention to restore coronary flow should have been undertaken immediately and
would have saved Thomas’s life, but that defendant’s deviations from the standard of
care caused her death.
• Defendant first argued that Dr. Cuoco failed to meet the competency requirements of
O.C.G.A. § 24-7-702(c) because he was not a member of the same profession as the
defendant ER doctor.
• The Court of Appeals rejected the argument that licensed medical doctors must have
the same specialty to be considered members of the same profession.
• The Court of Appeals distinguished the procedural posture of Thomas’s case from
that of its prior decisions in Bonds v. Nesbitt and Aguilar v. Children’s Healthcare of
Atlanta, where the Court affirmed the trial courts’ determinations that certain
proffered experts were not qualified to testify. In Thomas, the trial court had
determined that Dr. Cuoco was competent to testify and, in doing so, had committed
no abuse of discretion.
• Second, defendant challenged the adequacy of the contents of Dr. Cuoco’s affidavit,
arguing that it was inadequate because it did not assert that defendant was grossly
negligent.
• O.C.G.A. § 9-11-9.1 imposes a pleading requirement, not an evidentiary requirement.
Dr. Cuoco’s affidavit met the statutory requirement of setting forth “at least one
negligent act or omission claimed to exist and the factual basis for each such claim”
by setting forth acts and omissions by defendant which, in Dr. Cuoco’s opinion,
breached the applicable standard of care.
• Plaintiffs were not required to submit an affidavit asserting the defendant’s acts and
omissions constituted gross negligence because such a requirement would conflict
with the plain language of O.C.G.A. § 9-11-9.1 which merely requires an affidavit
setting forth an act of negligence and does not require specific language to be used.
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• O.C.G.A. § 9-11-9.1 does not require expert’s affidavit to specifically opine that
defendant’s act constituted gross negligence, even if plaintiff will ultimately have to
prove gross negligence in order to prevail on summary judgment or at trial.
• O.C.G.A. § 51-1-29.5 does not modify the standard for dismissal of a complaint for
failure to state a claim based on a defective O.C.G.A. § 9-11-9.1 expert affidavit.
Decided October 26, 2017 – Robles v. Yugueros, 343 Ga. App. 377 (2017)
• Significance of holding:
 The ER statute does not change the accepted standard of care for any medical
professional.
 Plaintiff was not entitled to explain the monetary effects of apportionment to
the jury as part of his closing argument.
• Factual History:
 Defendant doctor performed liposuction, buttock augmentation, and
abdominoplasty on plaintiff’s wife, Iselda Moreno, on June 24, 2009.
 Several days after surgery, Moreno presented to the emergency room with
abdominal pain and was examined by an emergency room physician who
ordered an abdominal x-ray and ultimately discharged her after determining
that the x-ray was unremarkable.
 A radiologist at the hospital, who later saw Moreno’s abdominal x-ray, could
not rule out the possibility of free air in the abdomen. Because air in the
abdomen could be a normal post-operative condition or could indicate a more
serious problem, the hospital radiologist recommended a CT scan and posted
his opinion in Moreno’s electronic medical record.
 After being discharged from the hospital, Moreno’s pain worsened and her
husband contacted the defendant doctor who had performed surgery on
Moreno, who directed him to return Moreno to the hospital, where defendant
had privileges.
 At the hospital, defendant provided some treatment to Moreno, but did not
order a CT scan or attempt to obtain the radiology report from Moreno’s
abdominal x-ray. Defendant ordered other tests, including another abdominal
x-ray which showed free air in Moreno’s abdomen. Several hours later,
Moreno died.
• Procedural History:
 Plaintiff, Moreno’s husband, sued the defendant doctor and her practice
group, contending that Moreno had died of abdominal compartment
syndrome caused by free air in her abdomen resulting from a perforated
stomach. Plaintiff claimed that the defendant doctor had committed medical
malpractice by failing to recognize clinical evidence of the post-operative
complications that caused Moreno’s death.
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 Defendants denied liability and designated two other doctors and the hospital
as nonparties at fault.
 The case went to trial in November 2014, resulting in a defense verdict.
 At trial, defendants alleged the fault of three nonparties—the hospital that
operated the emergency room where Moreno presented three days after
surgery, the emergency medicine physician who interpreted her abdominal xray as unremarkable and discharged her, and the radiologist who later
reviewed the x-ray but did not communicate his findings and CT scan
recommendation to the emergency room physician or defendant.
 Plaintiff appealed the verdict based on the trial court’s exclusion under
O.C.G.A. § 24-7-702 of certain expert testimony given by the defendant
practice group’s designated 30(b)(6) witness, the trial court’s curtailment of
plaintiff’s closing argument with respect to apportionment, and the placement
of nonparties on the verdict form for purposes of apportionment.
 Plaintiff appealed the trial court’s denial of his motion to exclude the medical
opinions of defendants’ expert, a radiologist, that Moreno’s abdominal x-ray
was not unremarkable on the basis that the expert was a radiologist who had
never practiced emergency medicine and was therefore unqualified under
O.C.G.A. § 24-7-702(c) to testify about the care rendered by the non-party
emergency physician.
• The Court of Appeals found no abuse of discretion in the trial court’s admission of
defendants’ expert radiologist, given his medical background and experience,
including reading the exact type of abdominal x-ray at issue, and doing so in
collaboration with ER physicians.
• The ER statute does not change the accepted standard of care for any medical
professional.
• The trial court did not err in allowing defendants to place the ER physician and
hospital on the verdict form for purposes of apportionment. Moreover, because the
jury found for defendants, they did not reach the issue of apportionment.
• Plaintiff was not entitled to explain the monetary effects of apportionment to the jury
as part of his closing argument.
Decided October 26, 2017 – Kidney v. Eastside Medical Center, LLC, 343 Ga.
App. 401 (2017), cert. denied (May 7, 2018)
• Significance of holding:
 For purposes of applying Georgia’s emergency statute, medical care can
change from emergency medical care to non-emergency care and, therefore,
whether a patient was or became stable can create a genuine issue of fact that
can only be determined by the trier of fact.
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• Factual History:
 Plaintiff’s daughter, Tiffany Jennings-Perry, presented to the ER with
abdominal pain which she described to nurses as a “10” and then a “9” on a
scale of 1 to 10.
 The ER doctor who examined Jennings-Perry on her first visit to the ER
discounted her description of the intensity of her pain based on his interaction
with her. The first ER doctor was aware that Jennings-Perry had undergone a
Roux-en-Y gastric bypass years before. Based on his examination, he
concluded that her condition was not acutely life-threatening and that she was
stable and discharged her. The first ER doctor diagnosed Jennings-Perry with
epigastric abdominal pain and administered viscous lidocaine to numb her
esophagus and stomach and Mylanta.
 Within three hours of being discharged, Jennings-Perry returned to the ER.
There, she was evaluated by a second ER doctor who was aware that she had
been to the ER earlier and who reviewed her chart from that visit. JenningsPerry informed the second ER doctor that the Vicodin prescribed by the first
ER doctor had not relieved her pain. The doctor discounted her reports of
pain 9 out of 10 and then 10 out of 10 because she did not appear to him to be
in much pain.
 The second ER doctor ordered an ultrasound and abdominal CT scan with
contrast “to rule out any life-threatening situation” and reviewed the results of
the CT scan with a radiologist who advised him that the CT scan was
completely normal and unremarkable.
 The radiologist who reviewed Jennings-Perry’s CT scan had noticed a swirling
of the mesentery on the CT scan, but did not make a notation or inform the
second ER doctor of it because he did not consider it significant given the
clinical findings that had been conveyed to him by the second ER doctor. At
the time he reviewed the CT scan, the radiologist was unaware that JenningsPerry had visited the ER hours before and could not recall how long he had
been told she had been experiencing pain. The radiologist acknowledged that
a swirling of the mesentery could indicate an abnormality such as internal
herniation with strangulation of the small bowel, if severe abdominal pain or
other symptoms were also present.
 The second ER doctor ultimately concluded that, based on her symptoms,
which were unchanged from her first visit, Jennings-Perry’s condition was not
immediately life-threatening and that she was stable and discharged her.
 Jennings-Perry was found dead in her apartment the next day. The cause of
death was determined to be a small intestinal ischemia due to volvulus (an
abnormal twisting of the small intestine).
• Procedural History:
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 Jennings-Perry’s mother and the executor of her estate, along with her child’s
father, sued the hospital, both ER physicians who examined Jennings-Perry,
the doctors’ employees, the radiologist who read the CT scan, and others.
 The hospital, ER doctors and their employers, and the radiologist and his
employer filed motions for summary judgment on plaintiffs’ ordinary
negligence claims. The trial court granted defendants’ summary judgment
motions.
 The trial court denied plaintiffs’ motion to amend the complaint to add a
claim against the hospital under the Federal Emergency Medical Treatment
and Active Labor Act (EMTALA) because plaintiffs’ motion was filed after the
deadline set by the court’s case management order.
• As for the three conditions that must be present for the ER statute to apply, the
parties did not dispute that the lawsuit involved a “health care liability claim” or that
the services rendered to Jennings-Perry by the ER doctors and hospital employees
took place “in a hospital emergency department.” The question was whether
plaintiffs’ claims arose from defendants’ provision of “emergency medical care.”
• Evidence that neither defendant ER doctor who treated Jennings-Perry believed that
her condition was life threatening but, rather, that her condition was stable so they
discharged her from the ER created a genuine issue of fact as to whether JenningsPerry was at some point stable. As a result, the trial court’s grant of summary
judgment to the ER doctors, radiologist, and their employers on plaintiffs’ ordinary
negligence claims was improper.
• As for the radiologist, whether the ER statute applied to his services depended on
whether reviewing the CT scan constituted “emergency medical care” and whether
such care was provided in the hospital emergency department. The record indicated
that the radiologist reviewed the CT scan in “radiology,” but did not evidence
whether “radiology” was located in the emergency department. The radiologist
telephoned the second ER doctor to discuss his findings, but it was not clear where
either physician was located when they spoke by telephone.
• The ER statute applies to the provision of emergency medical care rendered in a
hospital ER, not to the provision of emergency medical care to a patient located in a
hospital ER.
• The Court of Appeals affirmed the grant of summary judgment to the hospital based
on plaintiffs’ failure to point to any evidence of negligence on the part of the hospital
or its employees.
• The Court of Appeals affirmed the trial court’s denial of plaintiffs’ motion to amend
the complaint as untimely.
Decided September 28, 2018 – Southwestern Emergency Physicians, P.C. v.
Quinney, 819 S.E.2d 696 (Ga. App. 2018)
• Significance of holding:
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 The gross negligence standard of care also applied to the jury’s apportioning
of fault to non-parties under O.C.G.A. § 51-12-33(c).
• Factual History:
 Plaintiff Douglas Quinney underwent surgery at Columbus Medical Center on
March 11, 2009 to have a spinal-cord stimulator placed in his back to relieve
his diabetic neuropathy pain. Following surgery, Quinney was discharged and
returned to his home in Albany.
 Five days after surgery, Quinney awoke in the early morning with severe pain
in his back. Within minutes, his pain became even more intense and he began
noticing that his right leg was weakening to the extent that he was having
difficulty standing up. His wife called 911 and, by the time the ambulance
arrived, Quinney could no longer move his right leg and had to be lifted on to
a stretcher and into the ambulance which transported him to Phoebe Putney
Memorial Hospital in Albany.
 Gutierrez examined Quinney when he arrived at the hospital’s ED, which
included a neurologic examination to evaluate his alertness and motor
deficits. Gutierrez was informed that Quinney had recently undergone spinal
surgery. Although his differential diagnosis included possibilities of a spinal
cord abscess or spinal canal hematoma, Gutierrez never performed a complete
neurologic examination of Quinney.
 Gutierrez ordered a CT scan of Quinney’s spine, the results of which were
interpreted by a radiologist at the hospital. The radiologist found no evidence
of an abscess or spinal cord hematoma and conveyed those results to
Gutierrez.
 Gutierrez checked in on Quinney a few more times over the next couple hours,
but did not conduct any additional physical or neurological exams on him or
consult with the on call neurosurgeon at the hospital.
 Without determining the cause of Quinney’s severe back pain that was not
alleviated by narcotic pain medications, Gutierrez believed Quinney was
stable enough to be transferred and ordered his transfer to a hospital in
Columbus to be evaluated by the surgeon who had performed the implant
surgery. Quinney was not actually transferred until three hours later. Upon
his arrival in Columbus, the neurosurgeon who had performed the implant
surgery ordered a CT myelogram scan which revealed a spinal canal
hematoma compressing his spine. The neurosurgeon immediately performed
surgery to remove the hematoma but by that point the damage to Quinney’s
spine could not be repaired.
• Procedural History:
 Quinney and his wife sued ER doctor Raymond Gutierrez and his employer
and Phoebe Putney Memorial Hospital and several of its employees for failing
to provide Quinney with proper medical treatment in the hospital’s
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emergency department, resulting in Quinney suffering irreversible paralysis
from the waist down.
 The trial court denied Gutierrez’s motion in limine seeking to exclude
Quinney from offering argument or evidence that a finding of ordinary
negligence would support a verdict for plaintiffs based upon the Court of
Appeals’ ruling in a prior appeal by defendants that the treatment provided to
Quinney by defendants constituted emergency medical care and, thus, the
gross negligence standard under O.C.G.A. § 51-1-29.5 applied. The trial court
based its denial of Gutierrez’s motion in limine on the fact that, following the
Court of Appeals’ prior ruling, two of Gutierrez’s experts were deposed for the
first time and testified that Quinney was actually stable at the time he was
transferred by Gutierrez to Columbus. Based on this testimony, the trial court
would wait to see how the evidence unfolded at trial before determining
whether to instruct the jury as to gross negligence only or both gross and
ordinary negligence. Prior to the court charging the jury, Quinney withdrew
the contention that ordinary negligence applied in the case and agreed that
the jury should only be instructed as to the gross negligence standard and the
jury was only charged as to the gross negligence standard.
 Following the trial of the case, the jury rendered a verdict in favor of Quinney
which the trial court affirmed in its judgment.
 Gutierrez appealed the judgment, contending that, with respect to the ER
statute, the trial court erred in (1) allowing Quinney to argue that an ordinary
negligence standard possibly applied to Gutierrez’s treatment of Quinney, (2)
instructing the jury that a gross-negligence standard applied with regard to
apportioning fault to non-parties, and (3) in denying his request to list the
hospital as a separate entity from its employees on the verdict form for
purposes of apportioning fault.
• The trial court’s refusal to preclude any reference to the ordinary negligence
standard at the beginning of trial did not constitute reversible error. The court’s
instructions to the jury at the close of evidence were “adjusted to the evidence, apt,
and a correct statement of the applicable law” and, coupled with the trial court’s
explanation that remarks by counsel are not evidence, it could not be concluded that
the jury was confused or mislead as to the applicable standard of care.
• The gross negligence standard of care applied to the jury’s apportionment of fault to
non-parties under O.C.G.A. § 51-12-33(c). Subsection (c) of the ER statute requires a
patient to show that a medical provider’s treatment constituted gross negligence.
Thus, “a showing of gross negligence necessarily equates to showing a breach of a
duty of even slight care. Accordingly, under the plain language of OCGA § 51-1-29.5,
an emergency medical provider’s legal duty to a patient has indeed been effectively
modified to that of only slight care.” In order to apportion fault to non-parties,
Gutierrez was therefore required to prove that they breached that duty by providing
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grossly negligence medical treatment to Quinney, which proximately caused his
injury.
• There was insufficient evidence that the non-party hospital contributed to Quinney’s
injury or damages by causing any delay in his transfer as to justify listing it on the
verdict form as a separate entity from its employees which were already identified on
the form. Although there was testimony regarding a delay in Quinney’s transfer to
Columbus, and that Gutierrez was not responsible for such delay, there was no
evidence that any specific non-party who was not already listed on the verdict form
was responsible for the delay as to justify apportioning liability to the hospital
separately from its employees.
• STATUS: Defendants filed Petition for Certiorari in November 2018.
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Introduction
During opening statement, closing argument, and everything in between, the same
general techniques prove effective at persuading the jury: the concepts of primacy, recency, and
repetition. However, these concepts can be affected by the listener’s expectation and behaviors,
as further discussed below.

Ultimately, learning to utilize these concepts to improve

persuasiveness is key:
Trials are a re-creation of reality – an event or transaction that happened in the
past. In trials, there are usually three versions of reality: your side’s reality, the
other side’s reality, and the jury’s reality. . . . However, the only reality that
ultimately matters is the jury’s reality – what the jury believes actually happened
– because that reality will control the jury’s verdict. 1
The Serial Position Effect
The concepts of primary and recency as they relate to memory and persuasion is often
referred to as the “serial position effect.” The “law of primacy,” or the theory that an issue
presented first will have a greater persuasive effect than the side presented subsequently, was
first developed by Frederick Hansen Lund in 1925, and it was applied to the analysis of juror
decision-making in 1969 by Vernon A. Stone. 2 While primacy was generally considered the most

1

2

Mauet, Thomas A. Trial Techniques (6th ed.), 13.

Stone, V.A. A Primacy Effect in Decision-Making by Jurors, J. of Communication 19:3 (Sept.
1969), 239-47.
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effective method of persuasion for a period of time, in 1950, H. Cromwell published a study
supporting the opposite conclusion: that arguments presented later have a greater persuasive
effect than arguments presented earlier. 3 Based on mixed results on the impact that the order
of messages may have on a listener, the modern understanding is that both primacy and recency
effects factor into the persuasiveness of an argument. But how can you utilize serial position in
your arguments, and how can other factors affect the potency of the serial position effect?
Listener Expectation
One study suggests that individuals expect the most important arguments to occur either
at the beginning or end of a message, depending specifically on the context of the
“argumentative speech.”4 Interestingly, the study posits that, in a one-sided communication (like
an opening statement or closing argument), listeners expect to hear the most important
argument at the beginning of a message. However, in a two-sided communication, the listener
expects to hear the most important arguments at the end of a message. In other words, “when
implications of arguments are inconsistent with arguments that were presented before,
recipients’ expectations switch. Then recipients expect the most important arguments at the end
of the message, leading to recency effects.” 5
So, if you are in front of the jury in a two-sided, conversational setting, in the crossexamination context for example, you may want to make your most powerful points at the end

3

Cromwell, H. The relative effect on audience attitude of the first versus the second
argumentative speech of a series, Speech Monogr. 17 (1950), 105-22.
4

Igou et al. Conversational Expectations as a Basis for Order Effects in Persuasion, J. Lang. & Soc.
Psych. 26(3) (Sept. 2007), 260-73.
5

Id. at 268.
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of your examination, when the jury expects to hear them. However, in an opening statement,
which is more one-sided, you may want to lead with your promising points, as again, this is when
the jury expects to hear the most important concepts. The important take-away is that the
listener’s expectations as to the position of the most important arguments will guide how they
process the information they are given, and how much emphasis and recall ability they assign to
that information.
Familiarity of Information
The listener’s familiarity with the subject matter tends to alter the serial position effect
as well. Specifically, a 1961 study suggested that, when the audience has prior familiarity with a
topic, it increases the likelihood of a primacy effect: the listener already has a lens through which
it is viewing the initial arguments presented. However, when the audience has no prior
familiarity with an issue, a recency effect was demonstrated, and the arguments presented last
tended to be more persuasive with the listener that heard the arguments without background
knowledge. 6 Thus, if your case involves highly technical or specialized matters that you suspect
will be new information for most of your jurors to process, you may want to save your most
persuasive points for the end of your presentation, as the recency effect is stronger in this
context.
Listener Values
The values of the listener also affect the potency of the serial position effect. A 2014
study demonstrated that a listener was more likely to select a health treatment option when

6

Lana, R.E. Familiarity and the order of presentation of persuasive communications. J. of
Abnormal & Social Psych. 62(3) (May 1961), 573-77.
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information about that treatment that aligned with their values was presented first, versus when
the same information was presented last. 7 One jury expert calls this the “primacy-saliency
effect,” noting that the main difference between this effect and a strict primacy effect is the
concept of value versus recall: While pure ability to recall information due to primacy does not
enhance the persuasiveness of an argument, the ability to recall that information because it is
associated with value does enhance the persuasiveness and the effect of primacy. 8 These results
suggest that, to the extent you’ve been able to identify a juror’s anticipated values, presenting
issues consistent with those values earlier will have a stronger primacy effect, versus waiting until
the end of your argument to present the arguments related to the juror’s perceived values.
Negative vs. Positive Experiences
While in a different context, a study conducted by Ina Garnefeld and Lena Steinhoff
evaluated the primacy and recency effects of positive customer service experiences versus
negative customer service experiences, and how they evaluated the customer’s overall
perception of an entity or experience.9 The study found that a negative experience had a greater
impact on the customer’s perception if it occurred at the end of the encounter instead of the
beginning. However, a positive experience had a greater impact on the customer’s perception
when it occurred at the beginning of the encounter, although ultimately the timing of a positive

7 Bansback, N. et al.

Exploiting order effects to improve the quality of decisions. Patient Education
& Counseling 96(2) (Aug. 2014), 197-203.
8 Kanasky, B. The Primacy and Recency Effects: The Secret Weapons of Opening Statements. Trial
Advocate Quarterly (Summer 2014), 26-29.
9 Garnefeld et al.

Primacy versus recency effects in extended service encounters. J. of Serv. Mgmt.
24(1) (2013), 64-81.
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incident had a much weaker effect on the customer’s perception than the negative effect. While
focused on customer service industries, the study has a lesson that lawyers can benefit from: it
is worthwhile to exercise “particular effort to avoid negative critical incidents during their final
interactions” with a jury. Negative incidents at the end of an encounter, according to the study,
have a statistically significant recency effect on audience perception that may be very difficult to
ameliorate. 10
The Middle
With all the focus on primacy and recency, does this mean the middle of your argument
has no effect on jurors? No, but a jury will not have the same ability to value and recall this
portion of your argument. By the middle of your closing argument, their short-term memory has
become saturated and their attention levels have started decreasing.11 However, this is where
many other trial persuasion strategies are useful. One jury analyst describes the middle phase of
your argument as an essential time to capitalize on the primacy effect by using visual cues, such
as a timeline of events and other demonstratives, and repetition, to strengthen and improve jury
recall of the main themes emphasized at the beginning of your argument. 12
Conclusion
Ultimately, leading up to a trial, each lawyer or legal team must identify argument themes
that fit their individual case, their jury pool, and their personal style. The concepts set forth above
can help utilize those concepts for maximum persuasive effect.

10

Id. at 73-74.

11

Kanasky at 29.

12

Id.
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Toyota Design Engineer
Does not understand the
circumstances of when the axle
may fail or break
Does not know what lateral
accelerations will cause the
axle to fracture
Has never heard of a wheel
gouging into the asphalt
Has never seen an axle that has
experienced an overload
fracture
He does not know if Toyota
ever finds axles that don’t pass
the heat induction process
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Severe Outriggered Gouge Mark
3 Inch Deep Rim Gouging

Causing Multiple Rim Fractures

Ex 4372-2

Q - 409

Force = (1.7g)

An Examination of Rim Gouging and Its
Relation to On-Road Vehicle Rollover
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Vehicle Straight
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Toyota 4Runner
Warranty Repairs
rs

Date

Condition

Index Number

2001.01.09

Poor material split

68

2001.08.24

Axle broken…..found rear axle

10

2001.08.24

Axle broken…..found rear axle

11

2002.05.03

Shaft split; axle noisey

619

2002.06.12

Cracked, sco red both axle shafts/repl lr axle shaft; humming
noise from rear of veh/lr axle bearing

407

2002.09.27

Broke and damaged axle and r/s diff. housing tube

119

2003.01.22

Came apart; broke left rear ax shaft at spunes r/r

964

2003.06.18

Broken; lh rear wheel loose

468

2003.08.05

Rear axle broken

1037

2004.07.21

Left rear axle broken in 2 pieces, extreme heat bu

920

2004.11.24

Rear axle split

651

2005.01.18

Brkn, LR axl spns wore, r hsng out of tru

203

2005.01.18

Brkn, LR axl spns wore, r hsng out of tru

204

2005.03.03

And axle broken, warp ed housing

169

2005.03.03

And axle broken, warp ed housing

170

2006.04.20

Rear axle broken at spline; noise from left rear axle

230
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Cracking in 4Runner Axle
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Induction Hardening
Cracking At Step up Radius
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04373-026

01470

Putting it All Together
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Toyota Demonstration
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0 sec
Axle Fracture
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0.6 sec
80 mph
40

0.60 sec
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0.6 sec
80 mph

41

0.6 sec
80 mph

0.80 sec
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2 sec
Braking
42

2 sec
Braking

2.00 sec
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Beacham pts to where LR wheel folded pg 36 depo
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8 tire revolutions
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“In some cases the rather ambiguous
terminology ‘simple overload fracture’
is used. What it really signifies is that
the metallurgist-fractographer has
been unable to identify the crack or
defect that precipitated the fracture,
usually because this crack was very
small.”

There are at least seven
fundamental causes for cracking,
namel,
a. Material defects
b. Manufacturing defects
c. Poor choices of material or
heat treatment
d. Poor choice of production
technique
e. Poor detail design
f.
Unanticipated service
environment or loading
g. Poor materials property data

Simple
Overload
Fracture?
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Official
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

