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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Tangela S. King 
Director, ICLE

Rebecca A. Hall 
Associate Director, ICLE
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Dennis T. Cathey, Program Co-Chair, Cathey & Strain LLC, Cornelia, GA
Matthew A. Cathey, Program Co-Chair, Cathey & Strain LLC, Cornelia, GA

 8:30  REGISTRATION
  (All attendees must check in upon arrival. A jacket or sweater is recommended.)

 8:55  WELCOME AND PROGRAM OVERVIEW
  Dennis T. Cathey, Program Co-Chair, Cathey & Strain LLC, Cornelia, GA

 9:00  FAMILY LAW
  Rebecca Crumrine Rieder, Hedgepeth Heredia & Rieder LLC, Atlanta, GA

 9:45  EVIDENCE
  W. Randall Bassett, Jr., King & Spalding LLP, Atlanta, GA

 10:30  BREAK

 10:45  PROFESSIONALISM
  Hon. Warren P. Davis, Judge, Gwinnett County Superior Court, Lawrenceville, GA

 11:45  TORTS
  Jarome E. Gautreaux, Gautreaux Law, LLC, Macon, GA
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  Mary F. Radford, Professor, Georgia State University College of Law, Atlanta, GA
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  David N. Lefkowitz, The Lefkowitz Firm LLC, Athens, GA

 3:00  CRIMINAL LAW
  Hon. Paige Reese Whitaker, Judge, Fulton County Superior Court, Atlanta, GA

 3:45  ADJOURN
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ADOPTION    
Johnson  v.  Hauck,  344  Ga.  App.  848  (2018).  

●   The  Court  found  that  the  petition  for  adoption  was  insufficient  to  notify  the  Mother  that  
her  rights  may  be  terminated.  Although  the  petition  referenced  O.C.G.A.  §  19-8-10(b),  it  
did  not  mention  "termination"  or  why  the  rights  may  be  terminated.  The  trial  Court  failed  
to  perform  a  substantive  analysis  to  determine  the  best  interests  of  the  child.  

  
Steele  v.  Steele,  2018  Ga.  App.  LEXIS  351.  

●   Revoke  of  Mother’s  parental  rights  pursuant  to  O.C.G.A.  §  19-8-10(b)  affirmed.    Mother  
failed  to  pay  support,  and  failed  to  exercise  her  visitation.    Despite  some  rehabilitation  of  
Mother  during  the  course  of  the  case,  termination  of  parental  rights  affirmed.    

  
Perkins  v.  Perkins,  2018  Ga.  App.  LEXIS  514.  

●   Maternal  grandmother’s  adoption  of  child  vacated  and  remanded  to  meet  statutory  
requirements  and  provide  procedural  direction  to  avoid  repeated  errors.    Order  
terminating  mother’s  rights  failed  to  meet  statutory  provisions  of  O.C.G.A.  §  19-8-10  

  
ALIMONY  
Sedehi  v.  Chamberlin,  344  Ga.  App.  512  (2018).  

●   It  was  improper  for  the  trial  court  to  award  lump  sum  alimony  to  the  Wife  in  a  divorce  
action  when  the  Wife  never  sought  an  award  of  alimony.    

●   Note:  Notice  of  Filing  Cert  to  GA.  Supreme  Court  filed  March  1,  2018.  
  
ANTENUPTIAL  AGREEMENTS  
Brantley  v.  Brantley,  2018  Ga.  App.  LEXIS  254.  

●   The  Husband's  income  was  not  fully  disclosed  in  the  financial  disclosure  attached  to  the  
prenuptial  agreement.  The  trial  court  limited  the  financial  disclosures  to  only  the  "four  
corners"  of  the  agreement.  The  Court  of  Appeals  stated  that  a  Court  must  look  beyond  
the  "four  corners"  of  the  agreement  and  assess  the  circumstances  in  totality.  

  
ATTORNEY'S  FEES  
Durrance  v.  Schad,  2018  Ga.  App.  LEXIS  289.  

●   §  9-15-14(a)  fees  were  awarded  where  a  Petitioner  dismissed  a  stalking  protective  order  
petition  without  prejudice.  The  Court  determined  that  since  the  Petitioner  dismissed  the  
petition  after  the  ex-parte  order  was  entered,  the  record  did  not  show  any  factual  basis  
for  bringing  the  petition.  The  Court  determined  that  an  award  of  fees  was  required.  
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Moore  v.  Hullander,  345  Ga.  App.  568  (2018).  
●   Trial  Court's  Order  failed  to  make  sufficient  findings  of  fact  for  an  award  of  fees  under  

O.C.G.A.  §9-15-14.  The  Court's  Order  was  vacated  when  the  Court  did  not  include  the  
statutory  basis  for  its  award.    

  
Boley  v.  Meira,  2018  Ga.  App.  LEXIS  475.  

●   Award  of  attorney’s  fees  in  Child  Support  modification  to  the  non-prevailing  party  
reversed.    Statutory  requirement  under  O.C.G.A.  §19-6-15(k)(5)  is  attorney’s  fees  may  
only  be  awarded  to  prevailing  party,  despite  settlement  and  reservation  of  fees.        

  
Edward  N.  Davis,  P.C.  v.  Watson,  2018  Ga.  App.  LEXIS  337.  

●   Lien  must  be  filed  within  30  days  of  the  judgment.    O.C.G.A.  §15-19-14.  
  
CHILD  SUPPORT    
  Noble  v.  Noble,  2018  Ga.  App.  LEXIS  287.  

●   Court's  analysis  includes  what  counts  as  a  fringe  benefit  and  the  findings  of  fact  required  
to  deviate  from  the  presumptive  amount  of  child  support.  

  
CONTEMPT    
Borotkanics  v.  Humphrey,  344  Ga.  App.  875  (2018).  

●   The  Court's  forced  sale  of  of  property  as  a  contempt  remedy  was  deemed  outside  the  
scope  of  the  Court's  authority  and  was  considered  an  improper  modification  of  the  
Court's  final  order.    

  
In  Re  Williams,  2018  Ga.  App.  LEXIS  483  (August  15,  2018)  

●   Criminal  Contempt  of  an  attorney  after  her  cell  phone  went  off  during  a  dependency  
hearing  reversed  because  no  finding  attorney  was  provided  due  process  opportunity  to  
speak  or  explain  her  actions  prior  to  finding  of  contempt.    

  
Huff  v.  Vallejo,  2018  Ga.  App.  LEXIS  489.  

●   Father’s  Contempt  action  against  Mother  granted  and  affirmed  after  Mother’s  refusal  to  
allow  Father’s  supervised  visitation  after  Father’s  release  from  ICE  detention.    In  the  
Contempt  action,  the  Court’s  modified  parenting  time  from  supervised  to  unsupervised  
was  proper.  

  
CUSTODY  AND  PARENTING  TIME    
Wilson  v.  Perkins,  344  Ga.  App.  869  (2018).  

●   A  party  cannot  rely  on  circumstances  that  existed  prior  to  the  Court's  last  Order  in  
showing  a  material  change  in  circumstances.    

    
Bowman  v.  Bowman,  345  Ga.  App.  380  (2018).  

●   The  Court  provides  context  as  to  what  does  and  does  not  constitute  significant  
connections  for  the  purposes  of  exercising  jurisdiction  under  the  UCCJEA  and  directed  
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the  Georgia  trial  Court  to  dismiss  the  Plaintiff's  Complaint  for  Divorce  for  lack  of  
jurisdiction.    

  
Pate  v.  Sadlock  et  al.,  2018  Ga.  App.  LEXIS  244.  

●   After  grandparents'  custody  rights  were  established  through  a  custody  order,  the  
grandparents  had  standing  to  bring  a  modification  action  as  a  counterclaim  to  an  existing  
modification  action  between  the  parents.  

●   The  Court  of  Appeals  determined  that  the  reunification  plan  set  out  by  the  trial  court  did  
not  constitute  a  self-executing  modification  of  custody.  

  
Edler  v.  Hedden,  344  Ga.  App.  628  (2018).  

●   A  child  can  only  make  an  election  once  in  a  two  year  period  pursuant  to  O.C.G.A.  §  19-
9-3(a)(5).  A  Court  cannot  accept  the  election  of  a  child  when  a  different  election  had  
been  filed  within  2  years.  

  
Weiss  v.  Grant,  346  Ga.  App  208  (2018)  

●   UCJEA  determines  home  state.    Parties  and  children  no  longer  resided  in  South  
Carolina.    Children  resided  in  Georgia,  and  Georgia  court  properly  assumed  jurisdiction  
to  determine  modification  of  South  Carolina  custody  order.    

  
Jones  v.  Ahmad,  2018  Ga.  App.  LEXIS  484.  

●   Denial  of  modification  of  custody  allowing  Mother  to  move  to  Ohio  with  child  seeking  
specific  educational  opportunities  for  child  diagnosed  with  autism  spectrum  disorder.      

●   Self-executing  change  in  conditions  in  the  event  Wife  were  to  move  to  Ohio  
impermissible.      
  

Phillips  v.  Phillips,  2018  Ga.  App.  LEXIS  555.  
●   Where  both  parties  fit  and  capable  parents,  not  error  to  award  primary  custody  to  Mother  

despite  50/50  arrangement  on  temporary  basis  while  case  pending.      
  
GRANPARENT  VISITATION  
Roberts  v.  Roberts,  2018  Ga.  App.  LEXIS  523.  

●   Finding  Father  in  Contempt  for  withholding  Paternal  Grandparent  visitation  pursuant  to  
Court  Order,  Appellate  Court  upheld  ruling  incarcerating  Father  and  extending  visitation  
for  Paternal  Father.      

  
EQUITABLE  DIVISION    
  Alfaro  v.  Alfaro,  2018  Ga.  App.  LEXIS  271.  

●   Equitable  and  fair  does  not  mean  equal.  The  meaning  of  "fair"  is  to  be  determined  by  the  
trier  of  fact.    

  
Phillips  v.  Phillips,  2018  Ga.  App.  LEXIS  555.  
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●   Husband’s  military  retirement  pay  not  subject  to  equitable  division  because  paid  out  as  
disability  benefit  and  exempt  from  marital  property  by  Federal  Law.      

  
EVIDENCE    
Chrysler  Group  v.  Walden,  303  Ga.  358  (2018).  

●   Because  the  “new”  Georgia  evidence  code  is  modeled  after  the  Federal  Rules  of  
Evidence,  Court  will  follow  federal  case  law  in  interpreting  the  code  in  the  absence  of  
Georgia  case  law  on  point  regarding  provisions  taken  from  the  Federal  Rules.  This  case  
analysis  the  interplay  between  holdover  provisions  from  the  old  evidence  code  with  
provisions  of  the  new  code  designed  to  provide  uniformity.  

  
Miller  v.  State,  303  Ga.  1  (2018).  

●   The  residual  hearsay  exception  in  O.C.G.A.  §  24-8-807  requires  an  attention  to  the  
circumstances  surrounding  the  statement,  and  requires  both  assurance  of  
trustworthiness  of  the  statement  and  substantial  probative  value.  

  
LEGITIMATION    
Sigafoose  v.  Cobb,  2018  Ga.  App.  LEXIS  286  

●   Father  was  awarded  custody  in  a  legitimation  action  of  an  infant  child  after  issues  with  
the  Mother's  psychological  state  and  decision-making  were  called  into  question.  Father  
was  also  awarded  attorney's  fees  under  O.C.G.A.  §19-9-3(g).  
  

Chalk  v.  Poletto,  2018  Ga.  App.  LEXIS  407  
●   Father’s  petition  for  legitimation  denied  upheld.    Father’s  complete  lack  of  veracity  

supported  the  verdict.      
  
Brumbelow  v.  Mathenia,  2018  Ga.  App.  LEXIS  556  (2018)  

●   Mother  terminated  parental  rights  at  birth  to  allow  adoption.    Within  a  month,  Father  
sought  to  legitimize.    Father’s  petition  denied,  finding  he  abandoned  his  opportunity  
interest.    Reversed  and  remanded  for  failure  to  apply  the  correct  standard.      
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FOREWORD 
 

Georgia’s new Evidence Code went into effect on January 1, 2013 and applies to 
any motion made, or any hearing or trial commenced on or after that date.  The new 
evidence code is the product of years of debate, compromise, and vetting from 
legislators, the judiciary, academia, and members and groups of the practicing bar.1   
Although the new code is largely derived from the Federal Rules of Evidence, they retain 
some of the older Georgia statutes to fill gaps in the Federal Rules and to reflect specific 
Georgia policies.2   There also are a few changes to the language from the Federal Rules 
that are intended to customize the rules for Georgia and to clarify some issues that have 
arisen under the Federal Rules.3 

 Georgia’s new Evidence Code is housed in Title 24 of the Georgia Code and 
contains approximately 208 statutes among 14 chapters.  The new code combines 
similar sections in Title 24 that were previously disbursed throughout the Georgia 
Code.4  The rules that generally correspond to the Federal Rules of Evidence reflect the 
numbering of the Federal Rules.  The rules that reflect Georgia-specific principles have 
new or different numbers than those in the Federal Rules. 
 
 As we described in last year’s paper, evidence cases decided over the last year 
show that Georgia courts are continuing to interpret the new code differently based on 
the origin of the rule.  For rules that mirror the Federal Rules of Evidence, courts are 
looking to federal cases for guidance.  For rules that were carried over from the old 
Evidence Code, the courts are relying on Georgia cases decided under the old code.  For 
rules that are original creations under the new Evidence Code, courts are applying the 
standard principles of statutory meaning. 
 

The following summaries reflect the common law development of Georgia’s 
evidence rules over the last year.  As we have found throughout the years of conducting 
this survey, the appellate courts provide the trial courts with wide discretion.  In the vast 
majority of the cases reviewed, approximately 61% of the cases, the appellate court 
found no error and affirmed the ruling of the court below.  Of the cases examined, 
harmless error was noted in approximately 7% of the cases, and approximately 18% of 
the cases examined were reversed on evidence grounds. 
 

                                                   
1 David N. Dreyer, F. Beau Howard, Amy M. Leitch, Dancing with the Big Boys: Georgia Adopts (most of) 
the Federal Rules of Evidence, 63 MERCER L. REV. 1, 2 (2011). 
2 See REPORT OF THE EVIDENCE STUDY COMMITTEE OF THE STATE BAR OF GEORGIA, 
PROPOSED NEW RULES OF EVIDENCE 130 (Jun. 6, 2005), available at 
http://www.gabar.org/public/pdf/news/proposed_new_evidence_rules.pdf  (summarizing 
amendments). 
3 Id. 
4 David N. Dreyer, F. Beau Howard, Amy M. Leitch, Dancing with the Big Boys: Georgia Adopts (most of) 
the Federal Rules of Evidence, 63 MERCER L. REV. 1, 19 (2011). 
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I. CHARACTER EVIDENCE 

A. In General 

1. RAMIREZ v. STATE, No. S17A1662, 303 Ga. 232 (2018) 

Defendant appealed his convictions for malice murder, attempted murder, and other 
associated crimes.  On appeal, defendant argued that the trial court erred excluding 
evidence of other incidents of criminal activity at the bar where the shooting took place.  
The Court disagreed and affirmed the trial court's exclusion of this evidence.  The Court 
rejected the reasoning of the defendant that the evidence should be treated similar to 
that of a Terry stop, in which the fact that an area is known to have a high crime rate 
may be relevant in determining whether police reasonably suspected that defendant was 
engaged in criminal activity, and further rejected the State's analysis that the evidence 
should be treated as character evidence reasoning that the reputation of a place is not 
"character evidence" subject to the same rules of evidence for a witness's character or 
propensity for violence.  The Court held that instead the proper analysis is weighing the 
probative value of the evidence against the prejudice, confusion, or waste of time likely 
to result from admission.  The Court stated that it could not see how defendant's 
contention that the criminal activities at the bar should have been admitted to show 
defendant's perception of danger was reasonable when defendant did not know of the 
prior incidents, and that the probative value of the evidence would be remarkably small 
even if defendant was aware, and as a result failed to clear the low hurdle of relevance 
under Rule 401.  Finally, the Court held that any slight probative value was substantially 
outweighed by considerations of waste of time or needless presentation and the trial 
court acted within its discretion in excluding it. 

2. WILSON v. PERKINS, No. A17A1520, 344 Ga. App. 869 (2018) 

Appeal was granted of a final order of a modification of child custody.  Appellant argued 
that there was no material change in the circumstances warranting a child custody 
modification, the trial court erred in admitting evidence of appellant’s nolo contendere 
plea, and the trial court erred in awarding attorney’s fees to appellee.  The Court of 
Appeals agreed and held that the trial court erred in allowing evidence of appellant’s 
nolo contendere plea on the grounds that it was for purposes of explaining conduct.  The 
Court held that a nolo contendere plea is inadmissible because, unlike a guilty plea, a 
nolo contendere plea is not an admission of committing the acts at issue. 

3. TIMMONS v. STATE, No. S17A1149, 302 Ga. 464 (2017) 

Defendant appealed his convictions on the grounds that the State admitted inadmissible 
evidence of threatening Facebook posts made by defendant. The Court found the 
admittance of the evidence to be harmless error. The State proffered evidence of the 
Facebook posts to show defendant’s allegedly violent character. However, defendant 
objected, arguing that the evidence was not admissible under O.C.G.A. § 24-4-405 
because in order to prove character and behavior in conformity, the proof must be made 
by testimony as to reputation or testimony in the form of an opinion. The Court did not 
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find the evidence to fall under Rule 405 and therefore agreed with defendant’s 
objection, stating that the evidence should have been excluded. Nonetheless, the Court 
concluded the erroneously admitted evidence did not contribute to the jury verdict, and 
was therefore harmless. 

B. Other Acts, Prior Crimes, Bad Acts, Similar Transactions and Prior 
Difficulties 

1. STATE v. ATKINS, No. S18A0770, 2018 Ga. LEXIS 600 (2018) 

Defendant was charged with murder in connection with the shooting death of the victim 
in December 2015. Before the trial commenced, the State filed a notice to introduce a 
2013 kidnapping and murder resulting from a drug deal as evidence of other acts under 
O.C.G.A. § 24-4-404 (b). Defendant had been acquitted of the charges in a previous trial. 
The trial court permitted the introduction of the kidnapping and the drug deal because 
they were similar to the present charges and met the Rule 404(b) balancing test. 
However, the trial court prohibited the introduction of evidence of the murder arising 
from the drug deal “out of the abundance of caution.” Previous Georgia law held that the 
doctrine of collateral estoppel barred the admission into evidence of prior acts for which 
the defendant was previously acquitted. See Moore v. State, 254 Ga. 674 (1985). The 
trial court followed this precedent in prohibiting the evidence of the 2013 murder. 
However, the Court noted that the standard in Moore was no longer valid precedent 
because of a United States Supreme Court case that overturned it. See Dowling v. 
United States, 493 U. S. 342, 348-349 (1990) (holding that an acquittal in a criminal 
case does not bar the government from re-litigating an issue when it is presented in a 
subsequent action governed by a lower standard of proof). Under the Dowling 
precedent, defendant’s acquittal of the charges did not automatically preclude the State 
from using the incident for Rule 404(b) purposes. Therefore, the Court overturned the 
Moore case. The Court also explained that “out of the abundance of caution” was not a 
legal standard that could support excluding evidence under Rule 404(b). Instead, the 
trial court’s discretion was limited to determining whether the probative value of the 
evidence was not substantially outweighed by unfair prejudice. Therefore, the Court 
vacated the trial court’s order and remanded it to the trial court for further proceedings. 

2. HARVEY v. STATE, No. A17A1789, 344 Ga. App. 761 (2018) 

After a jury trial, defendant appealed the denial of a motion for new trial in his burglary 
case, arguing error in admitting evidence of defendant’s 1990 guilty plea to two felony 
and three misdemeanor charges of theft by receiving related to six separate residential 
burglaries.  Defendant also pled guilty in 1996 to six counts of residential burglary and 
one count of burglarizing the office of an apartment building.  The trial court admitted 
the evidence of the prior guilty pleas under O.C.G.A. § 24-4-404(b) to show intent, 
absence of mistake and, possibly, motive.  Defendant objected due to the temporal 
remoteness of the prior guilty pleas and undue prejudice, however, the evidence was 
submitted to show similarity and intent.  Because the prior convictions were being 
presented for issues other than defendant’s character to show that he acted in 
conformity therewith, the trial court did not commit error by admitting the evidence.  
Judgment affirmed. 
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3. DIAZ v. STATE, No. A17A1821, 344 Ga. App. 291 (2018) 

Defendant appealed his DUI and first-degree murder convictions, arguing that the trial 
court erred in admitting evidence that he was impaired by drugs on days other than the 
date of the collision at issue. The State offered evidence of the defendant’s prior acts to 
show that he had intentionally driven while knowing he was impaired. The evidence was 
admitted as relevant because there was a sufficient connection between defendant’s 
previous conduct and the conduct at issue in this case. Furthermore, the probative value 
of the evidence was not outweighed by the unfair prejudice. The court found the trial 
court did not abuse its discretion in admitting the evidence. 

4. STATE v. JEFFERSON, No. S17A1085, 302 Ga. 435 (2017) 

After defendants were charged with, among other things, attempted murder, aggravated 
battery, kidnapping, and violations of the of the Georgia Street Gang Terrorism and 
Prevention Act, the State provided notice that it intended to introduce into evidence at 
trial four certified copies of criminal convictions relating to defendant and other third-
party members for purposes “of proving the existence of a criminal street gang and 
criminal gang activity” under O.C.G.A. § 16 15-9.  Defendants moved to declare this 
provision of the Act unconstitutional.  The trial court granted defendants’ motion, 
finding that the use of prior convictions of non-testifying gang members at trial to prove 
criminal street gang activity violated defendants’ constitutional confrontation rights and 
excluded the use of any of the third party convictions against defendants.  In reaching its 
decision, the trial court relied on the United States Supreme Court’s ruling in Kirby v. 
United States, 174 U.S. 47 (1899).  The State appealed, arguing that the trial court erred 
in concluding that O.C.G.A. § 16-15-9 was facially unconstitutional.  The Supreme Court 
agreed with the trial court, reasoning that “a criminal defendant is unconstitutionally 
deprived of his fundamental right of confrontation when third party convictions are 
used as a substitute for testimony against that defendant to prove an element of a 
criminal charge against him.”  Kirby at 61.  Specifically, the Supreme Court found that 
O.C.G.A. § 16-15-9 violated the Confrontation Clause by allowing the State to use 
convictions of non-testifying individuals other than the accused to prove an essential 
element of the charged offense.  The Supreme Court found further that these prior 
convictions are “testimonial in nature” when used to prove the truth of the facts of the 
underlying crime and that the State could not introduce the third party convictions 
through the testimony of an expert on state gangs to avoid violating defendants’ Sixth 
Amendment rights to confrontation.  Judgment affirmed. 

5. JORDAN v. STATE, No. A17A1580, 344 Ga. App. 267 (2018) 

Defendant appealed an armed robbery conviction arguing the trial court abused its 
discretion. Specifically, defendant argued that the trial court erred by allowing the State 
to introduce his prior convictions for the purpose of impeachment. The Court disagreed 
because defendant placed his credibility directly at issue during his testimony, which 
made the evidence permissible under  O.C.G.A. § 24-6-609.  The Court found that there 
was no abuse of discretion in the trial court admitting the prior crimes. 
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6. ADAMS v. STATE, No. A17A1977, 344 Ga. App. 159 (2017) 

Defendant was found guilty of driving under the influence. He appealed the decision, 
challenging the introduction of a prior incident in which he was arrested for DUI. 
Defendant argued that admission of a prior crime is only admissible if the defendant 
was convicted of the prior crime. Under Rule 417(a)(1), evidence of the commission of 
the same prior crime is admissible when the accused refuses in the current case to take 
the state administered test, “and such evidence is relevant to prove knowledge, plan, or 
absence of mistake or accident.” Therefore, the Court concluded that despite the use of 
the word “commission” rather than “conviction” the trial court was well within its 
discretion to admit the prior DUI evidence.  Defendant further argued that the prior 
DUI evidence was not admissible because it was not relevant to prove knowledge and 
plan. The Court disagreed. In this case, the State proffered the prior DUI evidence for 
the purpose of proving that defendant acquired knowledge of the testing procedures 
used by the State to secure a DUI conviction and had developed a similar plan to refuse 
consent in the present case to avoid a DUI conviction. Therefore, the Court found that 
the prior DUI evidence was relevant and properly admitted in this case. 

7. SMITH v. STATE, No. S17A1757, 302 Ga. 717 (2017) 

Defendant appealed his convictions asserting that the trial court erred in admitting an 
audio recording of a conversation he had with a friend while in jail. Defendant argued 
that there was little to no probative value to the evidence, and that it was unfairly 
prejudicial because he used derogatory references in the conversation. The Court 
disagreed because it found that the words used by defendant in his conversation had lost 
their shock value in contemporary culture. Furthermore, the probative value of 
admitting the recording would show that defendant made statements that were not 
consistent with either of his statements at his second police interview or regarding 
needing to use self-defense.  Defendant also contended that the trial court erred by 
denying his motion to redact his first statement to police to exclude portions that 
mentioned his illicit drug use because the portions involved unrelated criminal acts that 
constituted irrelevant character evidence. The Court concluded that although 
defendant’s character was incidentally placed into evidence, the trial court did not abuse 
its discretion in admitting the portions of his statement because they were intertwined 
with the evidence regarding the charged offense. This type of intrinsic evidence is 
admissible. Therefore, the judgment was affirmed. 

8. WHALEY v. STATE, No. A17A0848, 343 Ga. App. 701 (2017) 

After a conviction, defendant appealed contending that the trial court erred in  allowing 
the State to introduce extrinsic act evidence. In this case, the trial court admitted the 
extrinsic evidence for the purpose of proving defendant’s motive. Defendant argued that 
its admission was erroneous because the evidence was not substantially relevant to an 
issue other than defendant’s bad character and was overly prejudicial. Per O.C.G.A. § 
24-4-404 (b), evidence of other crimes shall not be admissible to prove character of a 
person in order to show action in conformity therewith. It may, however, be admissible 
for other purposes, including proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. Extrinsic evidence is 
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inadmissible only when used to show bad character or propensity to commit a crime. In 
this case, the extrinsic evidence was relevant to the issue of whether defendant had been 
motivated to engage in the activity for which he was later tried and convicted, and it was 
therefore admissible.  Next, the Court determined whether the probative value of 
the evidence outweighed the prejudicial effect. In this case, the State was required to 
prove that defendant knowingly joined in a plan to commit the crime. Therefore, the 
probative value was high in comparison to the prejudicial effect. Judgment affirmed. 

9. MILLER v. STATE, No. A17A0651, 343 Ga. App. 197 (2017) 

Defendant ran into a vehicle that had stopped to turn at an intersection.  An officer 
responded and determined that she had been following too closely.  While talking with 
her, the officer noticed the smell of alcohol and other physical indications of 
intoxication.  Defendant was given a field sobriety test, failed the test, and was placed 
under arrest for DUI.  She was asked to submit to a state-administered chemical test of 
her blood, and refused.  Defendant was charged with DUI (less safe) and following too 
closely.  She was found guilty of both crimes following a jury trial. Defendant filed a 
motion for a new trial, arguing that the admission of a previous DUI conviction was 
unduly prejudicial and was introduced to prove an improper character trait, and that the 
trial court had not properly balanced the probative value of admitting the violation 
against the prejudicial effect of the prior conviction on the jury. The Court of Appeals 
affirmed the judgment, holding that a lapse of eight years between a prior conviction for 
a DUI and the current charges for a DUI did not presumptively lessen the probative 
value of the prior act.  Rather, the time passed was a factor to consider and balance the 
probative value of the evidence against its potentially prejudicial impact.  The Court of 
Appeals stated the trial court was authorized to find that the probative value of the prior 
conviction was not substantially outweighed by its prejudicial impact under O.C.G.A. § 
24-4-417(a)(1), despite the age of the conviction.  In addition, because defendant failed 
to raise the issue that  the trial court should have limited the testimony about the prior 
DUI to certain facts in the trial court, the Court of Appeals held that the issue could not 
be considered on appeal. 

10. WIMBERLY v. STATE, No. S17A11108, 302 Ga. 321 (2017) 

Defendant was convicted of felony murder, aggravated assault, and possession of a 
firearm during the commission of a felony for shooting and killing the brother of the 
man [“Josh”] who lived with and dated defendant’s daughter.  A few days before the 
event, defendant, while somewhat intoxicated, said in the presence of witnesses called to 
trial that he would kill Josh if he “whipped” defendant’s minor granddaughter again.  
Defendant appealed his conviction on various grounds including that his trial counsel 
was ineffective in failing to object to the introduction of prior difficulties between 
defendant and Josh because the evidence was irrelevant and the State failed to comply 
with the notice requirement of O.C.G.A. § 24-4-404(b).  The Supreme Court noted that 
the evidence of defendant’s statement was admissible as intrinsic evidence, bearing 
directly on the charged conduct, and as intrinsic evidence it was not subject to the 
404(b) notice requirements.  The judgment was affirmed. 
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11. BELCHER v. STATE, No. A17A1982, 344 Ga. App. 729 (2018) 

After a jury trial, defendant was convicted of armed robbery, kidnapping with bodily 
injury, hijacking a motor vehicle, possession of a firearm during the commission of a 
felony, financial-transaction-card fraud, battery, and possession of a firearm by a 
convicted felon during a crime.  Defendant appealed his convictions following the denial 
of his motion for a new trial, arguing that the evidence was insufficient and the trial 
court erred by permitting certain testimony.  The Court disagreed that the eyewitness 
testimony was insufficient as the Court was not willing to second guess the victim’s 
credibility on appeal.  Defendant’s second ground for appeal contended the trial court 
committed reversible error by permitting the State to elicit testimony that a co-
defendant’s father had attempted to bribe the victim into changing his account of the 
events.  The Court agreed that the trial court erred in admitting the evidence, but 
disagreed that the error required reversal of the defendant’s conviction.  The victim was 
questioned about statements made to law enforcement that were inconsistent with his 
trial testimony and the testimony regarding the attempted bribe was raised by the State 
to rehabilitate the victim’s testimony, specifically that by rejecting a financial incentive 
to lie, the victim was therefore telling the truth.  The trial court issued instructions to the 
jury that the testimony was being introduced for the limited purpose of the jury’s 
consideration of the witness’s credibility.  Defendant argued on appeal that the victim’s 
character for truthfulness had not been attacked and therefore the evidence was not 
admissible under O.C.G.A. § 24-6-608(a), as it was not the type of rehabilitative 
evidence allowed by the rule, or under O.C.G.A. § 24-6-608(b), as the testimony was 
elicited on redirect instead of cross examination.  The Court agreed.  The Court also 
rejected allowing the testimony under O.C.G.A. § 24-6-613, as the testimony regarding 
the bribe attempt was not a prior consistent statement.  Because the Court determined 
that the evidence was not admissible, it then considered whether it was harmless.  After 
reviewing the record de novo and weighing the evidence as the Court expects reasonable 
jurors to do, the Court concluded that there was sufficient evidence presented to the jury 
to support the verdict.  Judgment affirmed. 

12. LANG v. STATE, No. A17A1483, 344 Ga. App. 623 (2018) 

After a jury trial, defendant was convicted of possession of a firearm by a convicted felon 
and participation in criminal gang activity.  Defendant appealed, challenging the denial 
of a motion to sever or bifurcate the charges and the admission of certain gang related 
evidence.  The Court found the denial of the motion to bifurcate to be without merit as 
the possession of the firearm was material to the criminal gang activity count as it was 
the underlying felony.  As for the gang related evidence, defendant argued it was either 
irrelevant or more prejudicial than probative. As the application of O.C.G.A. § 24-4-403 
is a matter committed principally to the discretion of the trial court and the exclusion of 
relevant evidence is an extraordinary remedy that should be used sparingly, the Court 
found no reversible error.  The gang related evidence included the presence of defendant 
and two other gang members in a house that was the target of a drive-by shooting 
approximately a year before the  crimes in this case, the admission of a “book of 
knowledge” seized from another gang member, the prior conviction of one of the gang 
members who was with defendant during the drive-by shooting and defendant’s prior 
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possession of a firearm.  The Court found no abuse of discretion in the inclusion of the 
drive-by shooting evidence as it was material to his association with the gang.  The 
Court also ruled that the evidence of the “book of knowledge” was also relevant to a 
material issue as the book was a guide for members of the gang and required members 
to own firearms.  The Court found harmless error in the inclusion of the related gang 
member’s conviction due to the limiting instructions of the trial judge that the evidence 
was only to show the existence of the gang and defendant’s association with it.  Finally, 
the Court found no error in the trial court admitting evidence that several months prior 
to the incident in the underlying case, defendant was in possession of firearms when he 
went to a friend’s house seeking aid for a gunshot wound to his finger.  As the possession 
of a firearm by a felon is an enumerated offense under O.C.G.A. § 16-15-3 and O.C.G.A. § 
16-15-9 permits the evidence to be admitted to prove the existence of a criminal gang, 
the trial court did not abuse its discretion in admitting the evidence.  Judgment 
affirmed. 

13. DREWS v. STATE, No. A17A1873, 303 Ga. 441 (2018) 

After a jury trial, defendant was convicted of two counts of malice murder, felony 
murder, aggravated assault, aggravated battery and burglary.  Defendant appealed, 
arguing ineffective assistance of counsel and error in refusing to admit certain medical 
records.  The Court disposed of the ineffective assistance of counsel count because 
defendant failed to show how he was prejudiced.  The trial court granted a motion in 
limine as to certain medical records as they were not relevant under O.C.G.A. § 24-4-
402 as it concerned a diagnosis of a homicidal ideation towards his girlfriend and child, 
self-mutilation, and one victim’s mental state after the battery.  As the homicidal 
ideation was not directed toward the defendant and the diagnosis was made after the 
events in issue, the trial court found the evidence not relevant and the Court concluded 
that this was not an abuse of discretion.  Judgment affirmed. 

14. STATE v. BATTLE, No. A17A1753, 344 Ga. App. 565 (2018) 

The State appealed pursuant to O.C.G.A. 5-7-1(a)(5) from the trial court’s order 
excluding evidence the State sought to have admitted at trial showing defendant 
committed crimes other than the charged offenses five days after the crime for which he 
was charged.  The new Evidence Code has eliminated the requirement for a pre-trial 
hearing on the admissibility of the evidence, however one was scheduled and held in this 
case.  The court informed the State that there was no 404(b) motion before the court, 
but the prosecution argued that the evidence was admissible because it was intrinsic 
evidence.  The prosecution then made a proffer in support of the oral motion by stating 
“in her place” that they would show that five days after the charged crime, two men 
committed an armed robbery at a residence.  The victim of that crime recognized the 
defendant and was prepared to identify the sawed-off shotgun they carried which 
matched the description of the shotgun used in the crime that the defendant was 
charged with.  The trial court ruled that the evidence of the shotgun found in 
defendant’s possession was admissible, but the evidence showing he committed another 
crime was not.  The Court vacated the trial court’s 404(b) ruling and remanded the case 
to allow defense counsel an opportunity to object to the proffer in support of the 404(b) 
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motion and to reconsider the merits of the motion.  Judgment vacated in part and case 
remanded. 

15. BLEVINS v. STATE, No. A17A0639, 343 Ga. App. 539 (2017) 

Following a jury trial, defendant was convicted of enticing a child for indecent purposes 
and four counts of child molestation.  Defendant appealed, arguing that the trial court 
erred in admitting other acts of evidence.  The court disagreed.  Under O.C.G.A. § 24-4-
414, in a criminal proceeding where the accused is accused of an offense of child 
molestation, evidence of the accused’s commission of another offense of child 
molestation is admissible for any relevant purpose.  Testimony that defendant made 
contact with the victim’s breasts and upper thigh multiple times and pulled down the 
victim’s pants, without consent, was admissible because this evidence was relevant to 
show defendant’s intent under the child molestation statute, O.C.G.A. §  16-6-4(a).  The 
other acts of evidence made it more probable that defendant made statements to the 
victim that he wanted to “make whoopee” with the intent to arouse his sexual desires.  
Further, the Court of Appeals held that the other acts evidence regarding defendant’s 
communications and interactions with young female students, including defendant’s 
comments to his colleagues about the photographs of these girls in their swimsuits, was 
relevant and probative to show the defendant’s knowledge and intent in the charged 
offenses because defendant used his position of authority as a band director to prey on 
the girls under his supervision through inappropriate touching.  Finally, the Court of 
Appeals held that the probative value of the other acts evidence outweighed any undue 
prejudice, because it was relevant to disprove defendant’s claim and there was a strong 
need for the evidence to combat defendant’s attacks on the witnesses’ credibility.  The 
Court of Appeals also held that any risk of unfair prejudice was mitigated by the trial 
court’s repeatedly giving limiting instructions that applied to all extrinsic evidence 
testimony.  Defendant also argued that the State made improper remarks during its 
closing arguments by referring to defendant’s other acts, including because the 
prosecutor referred to defendant as “creepy.”  Because defendant’s other acts to which 
the State referred to in the closing argument, were relevant, probative, and properly 
admitted, the Court of Appeals found it was thus within the appropriate scope of the 
closing argument.  The Court of Appeals affirmed defendant’s conviction. 

16. PITTMAN v. STATE, No. A17A1122, 343 Ga. App. 580 (2017) 

Following a jury trial, defendant was convicted of one count of entering an automobile.  
Defendant appealed, arguing that the trial court erred in admitting evidence of an 
unredacted prior accusation because it was inadmissible bad character evidence.  
Specifically, a prior altercation between the victim and defendant.  At trial, the victim 
testified about prior conflicts with defendant.  On cross-examination, the victim was 
asked whether a police report of the prior altercation existed, to which the victim 
responded affirmatively.  On re-direct, the State asked the victim whether she knew 
what defendant was arrested for at that time to which she responded simple battery “or 
something like that.”  The State then moved to admit a certified copy of the accusation 
into the record to support the victim’s statement that the prior altercation occurred and 
that defendant was arrested, which defendant challenged on appeal.  The Court of 
Appeals found that the prior altercation was not limited to whether defendant was 
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arrested but also included whether the prior altercation had actually occurred as 
recounted by the victim, holding that the unredacted accusation bore directly on the 
victim’s credibility, and its admission, even though it incidentally reflected on 
defendant’s character, was proper.  The Court of Appeals thus concluded that the trial 
court did not abuse its discretion in admitting the unredacted prior accusation as 
evidence of prior difficulties between defendant and the victim.  Judgment affirmed. 

17. ALLEN v. STATE, No. A18A0480, 345 Ga. App. 599 (2018) 

Following a jury trial, defendant was convicted of incest, rape, child molestation, and 
aggravated child molestation for sexually abusing his two children.  Defendant appealed  
the trial court’s denial of his motion for a new trial, which he made on various grounds.  
This included a claim of the admission of impermissible character evidence that 
occurred during cross examination which dealt with defendant’s past violent behavior in 
the home.  The Court of Appeals noted that rape includes an element of force, and that 
force “may be inferred from the familial relationship, and may be proved by direct or 
circumstantial evidence.  Lack of resistance, induced by fear, is not legally cognizable 
consent.” Williams v. State, 284 Ga. App. 255, 256-257 (2007); Pollard v. State, 260 Ga. 
App. 540, 542-543 (2003).  The Court of Appeals stated that evidence of defendant’s 
violent behavior in the home in the past made it more probable that the child victims 
submitted to intercourse with defendant because of intimidation.  The Court also noted 
that “Georgia’s appellate courts have consistently held that evidence of a defendant’s 
history of violence toward a victim, a victim’s family, or even a witness, is admissible to 
explain a delay by the victim, her family, or another witness in reporting a crime.” 
Brown v. State, 324 Ga. App. 718, 724 (2013).  In this case, the Court of Appeals held 
that the State’s questioning was also probative of whether defendant’s behavior created 
a threating atmosphere in the home and would have therefore tended to explain the 
victim’s reluctance to disclose the abuse.  The Court of Appeals also referenced the 
strong preference for admission of relevant evidence under O.C.G.A. § 24-4-401, and 
found that the trial court committed no error in determining that the prejudicial value of 
the evidence did not substantially outweigh its probative value.  The trial court’s denial 
of defendant’s motion for a new trial was affirmed. 

18. BENNING v. STATE, No. A17A1761, 344 Ga. App. 397 (2018) 

Following a jury trial, defendant was convicted of two counts of aggravated sodomy, one 
count each of family violence aggravated assault, family violence battery, terroristic 
threats, and family violence simple battery related to the brutal assault of his live-in 
girlfriend.  Defendant appealed the convictions, contending that the trial court erred by 
admitting evidence of prior sexual assaults.  Defendant argued that the evidence was not 
necessary to prove an essential element of any charged crime and the prejudicial effect 
of the evidence substantially outweighed any probative value.  The Court of Appeals 
noted that it will overturn a trial court’s decision to admit evidence of prior sexual 
assaults only when there is a clear abuse of discretion.  The Court of Appeals explained 
that in sexual assault cases, the provisions of O.C.G.A. § 24-4-413 supersede the 
provisions of O.C.G.A. § 24-4-404(b).  Therefore, in analyzing whether the trial court 
abused its discretion in admitting evidence of prior sexual assaults under O.C.G.A. § 24-
4-413, the Court of Appeals need not address the admissibility of the evidence under 
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O.C.G.A. § 24-4-404(b).  The language of O.C.G.A. § 24-4-413(a) was intended to create 
a “rule of inclusion” with a strong presumption in favor of admissibility as it provides 
that such evidence “shall be admissible” Steele v. State, 337 Ga. App. 562, 566 (2016).  
The Court of Appeals stated that evidence of the prior sexual assaults was relevant to 
show defendant’s intent, which was put at issue when he entered a plea of not guilty.  
The Court of Appeals further noted that in terms of prosecutorial need, in the face of 
defendant’s claims that the sexual acts were consensual, the State was able to use the 
evidence to bolster the credibility of the victim by demonstrating that her circumstances 
were not unique.  The trial court’s judgment was affirmed. 

19. ANGLIN v. STATE, No. S17A1153, 302 Ga. 333 (2017) 

Following a jury trial, defendant was found guilty of felony murder and marijuana 
possession.  Defendant appealed the conviction arguing, inter alia, that the trial court 
erred admitting testimony that defendant had put a hit on the State’s primary witness 
and evidence of defendant’s alleged membership in a gang.  Regarding the testimony 
about the hit, statements from a fellow indictee of the same charges as defendant were 
admitted into evidence.  Defendant claimed these statements were hearsay, while the 
State argued that the statements at issue were admissible for non-hearsay purposes such 
as to explain the motivations of relevant actors.  The Court stated that even without 
deciding that the admission of the statements was an abuse of the trial court’s 
discretion, any such error was harmless and therefore would not merit reversal.  Citing 
O.C.G.A. § 24-1-103 of the new Evidence Code, the Court stated “[e]rror shall not be 
predicated upon a ruling which admits … evidence unless a substantial right of the part 
is affected[.]”  The Court further stated that erroneous admission of hearsay evidence is 
harmless where substantial, cumulative, legally admissible evidence of the same fact is 
introduced.  Here, the trial court had admitted the statements based on the State’s 
proffer that another inmate-witness would testify that defendant had told the inmate-
witness that defendant had arranged the hit.  The defendant had not challenged the 
admission of the inmate-witness’s statements at that point, and thus even if the 
statements from the fellow indictee included speculation and hearsay, any error in their 
admission was harmless.  Regarding the evidence of defendant’s membership in a gang, 
the Court noted that under O.C.G.A. § 24-4-403, “[r]elevant evidence may be excluded if 
its probative value is substantially outweighed by the danger of unfair prejudice[.]”  The 
Court then averred that gang membership can be highly prejudicial.  But the Court 
balanced that against analysis from United States v. Edouard, 485 F3d 1324, 1346 (11th 
Cir. 2007), which stated that Rule 403 is an extraordinary remedy which should only be 
used sparingly, and that the balance should be struck in favor of admissibility.  The 
Court stated that the trial court did not abuse its discretion in performing the balancing 
required by the rule.  The Supreme Court affirmed the judgement. 

20. STATE v. PLAINES, No. A17A1433, 345 Ga. App. 205 (2018) 

The State charged defendant with second-degree burglary, second-degree criminal 
damage to property, possession of tools for the commission of a crime, and smash-and-
grab burglary of a convenience store with the objective of obtaining cash from an ATM 
after business hours.  At trial, the State filed a motion to introduce other act evidence of 
a different second-degree burglary which defendant plead guilty to that occurred in the 
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same county within three weeks of the charged crime and where virtually identical tools, 
including an orange concrete saw and crowbars, as well as methods were used.  The trial 
court denied the State’s motion concluding that the similarities did not demonstrate a 
modus operandi or signature crime, and that the other-act evidence was irrelevant such 
that it need not consider whether the probative value of the evidence outweighed its 
prejudicial effect.  On the State’s appeal, the Court of Appeals held that the trial court 
was in clear error in concluding that defendant’s involvement in the burglary which 
defendant pled guilty to was irrelevant to the issue of his identity and participation in 
the charged burglary.  The Court of Appeals further held that the State established a 
“logical connection” between the two burglaries sufficient to satisfy the first test of 
relevance under O.C.G.A. § 24-4-404(b), and defendant’s guilty plea satisfied Rule 
404(b)’s third requirement of “sufficient proof to enable the jury to find that the accused 
committed” the other acts as a matter of law.  The trial court’s judgment was vacated 
and the case was remanded with the direction to perform a discretionary balancing test 
in accordance with the second test of Rule 404(b) to determine if the other-acts 
evidence was “highly probative” as to defendant’s identity in the charged burglary. 

21. TURNER v. STATE, No. A17A1625, 345 Ga. App. 427 (2018) 

Defendant was convicted of armed robbery and other related crimes.  On appeal, 
defendant argued that the trial court erred in admitting defendant's prior robbery 
conviction pursuant to Rule 404(b) because intent was not at issue in the case and 
because it should have been excluded under Rule 403 as its probative value did not 
outweigh the danger of unfair prejudice.  The Court of Appeals affirmed the trial court's 
ruling admitting the prior conviction and noted that defendant's defense was that 
defendant was merely present in the car when the police stopped defendant and co-
defendant, and that if the co-defendant committed the robbery, the co-defendant did so 
with someone else, which squarely challenged the element of intent. The Court of 
Appeals further held that Rule 403 is an extraordinary remedy that should be used 
sparingly since it permits the trial court to exclude concededly probative evidence and 
that the probative value of the prior conviction was not outweighed by its prejudicial 
effect. 

22. NATIONS v. STATE, No. S17A1597, 303 Ga. 221 (2018) 

Defendant was convicted of murder, aggravated assault, armed robbery, and possession 
of a firearm during the commission of a felony.  On appeal, defendant argued that 
evidence of defendant's prior armed robbery conviction was clear and obvious error.  
The Court disagreed, stating that because defendant withdrew his motion in limine, did 
not object to the introduction of the certified copy of his conviction, and failed to object 
to witness' testimony, that the review was confined to plain error.  The Court further 
stated that defendant testified on his own behalf and admitted to the guilty plea of the 
prior charge.  The Court affirmed the ruling of the trial court. 

23. EDGE v. STATE, No. A18A0424, 345 Ga. App. 794 (2018) 

Defendant appealed the denial of his motion for new trial following his conviction of 
peeping Tom.  On appeal, defendant argued, among other things, that the trial court 
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erred by allowing evidence under in O.C.G.A. § 24-4-404(b) that put defendant’s 
character in issue by allowing evidence of prior difficulties between the parties.  This 
included evidence that defendant was hostile towards defendant’s neighbors, would yell 
at their children, and would shoot a taser gun toward their dogs, as well as defendant 
placing a camera on his property and aimed at the neighbor’s front porch, hiding in 
bushes watching people, standing on a picnic table staring into defendant’s neighbor’s 
window, and standing on defendant’s neighbor’s front porch looking into their window 
at 4:30 a.m.  The Court of Appeals agreed with the trial court that the prior relationship 
between the parties formed the basis for the allegation of peeping Tom and helped 
explain why the offense occurred, and held that the evidence was properly admitted. 

24. WILLIAMS v. STATE, No. A18A0206, 345 Ga. App. 692 (2018) 

After a jury trial, defendant was convicted of aggravated assault based on family violence 
and possession of a knife during the commission of a felony based on events where 
defendant was found to have fought and stabbed the victim, who is defendant’s son.  On 
appeal, defendant argued, among other things, that the trial court erred in denying 
defendant’s request to voir dire a child witness before the child’s testimony.  At trial, 
defendant’s minor son testified that one week prior to the incident at issue, the child 
witnessed defendant pull a knife on the child’s brother.  Prior to the introduction of this 
testimony, defendant asked to examine the child outside the presence of the jury to 
ascertain whether the testimony constituted bad character hearsay evidence and 
asserted that everything the child said was either what the child heard from someone 
else or was not relevant.  The trial court denied defendant’s request and defendant 
claimed on appeal that defendant suffered prejudicial harm to defendant’s self-defense 
theory as a result.  The Court of Appeals agreed with the trial court and held that the 
State could show that an indicted act constitutes a criminal act by showing a past 
pattern of prior difficulties between the accused and the alleged victim, and that 
contrary to defendant’s argument, the child’s testimony was not introduced as evidence 
of prior bad acts, but rather was evidence of prior difficulties between defendant and the 
victim based on the child’s first-hand account.  The Court of Appeals vacated and 
remanded on other grounds. 

25. STATE v. VOYLES, No. A18A0771, 345 Ga. App. 634 (2018)  

Defendant was arrested for refusing to submit to a breath test. The State appealed the 
trial court’s denial of its motion to introduce evidence of defendant’s three prior DUI 
violations under O.C.G.A. § 24-4-417 and O.C.G.A. §§ 24-4-403 and 24-4-404. The State 
presented evidence that each of defendant’s prior DUI arrests occurred at night in 
Paulding County within four years of the May 2015 arrest. They showed that he smelled 
of alcohol and that he admitted to having drunk beer that evening during each incident. 
In two of the incidences, police stopped defendant for improper driving and discovered 
beer cans in his car. Also, in two of the incidents, he submitted to state administered 
blood tests which showed his blood alcohol concentration was above 0.08. In the final 
occasion he refused to submit to a test. The trial court ruled that the evidence was 
inadmissible because the danger of unfair prejudice substantially outweighed its 
probative value. On appeal, the Court determined that the trial court abused its 
discretion by finding the danger of undue prejudice substantially outweighed the 
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probative value of the evidence of other DUI arrests. The Court reversed the trial court’s 
decision. 

26. BROWN v. STATE, No. S17A1582, 303 Ga. 158 (2018)  

At trial, the jury convicted defendant of malice murder, aggravated assault, and the use 
of a firearm by a convicted felon during the commission of another felony. Defendant 
appealed claiming, among other things, that the trial court erred by failing to grant his 
motion for a mistrial. The State sought to introduce evidence of defendant’s 2006 guilty 
plea of four counts of aggravated assault. Character evidence must be relevant to be 
admissible. On appeal, the Supreme Court explained that because accident or mistake 
was not at issue, the evidence was not relevant for a purpose other than defendant’s 
character. The trial court erred by admitting the 2006 guilty pleas. Judgment reversed. 

27. THOMPSON v. STATE, No. A18A1254, 816 S.E.2d 852 (2018) 

The jury convicted defendant of trafficking in cocaine, possession of cocaine with intent 
to distribute, possession of a Schedule I controlled substance with intent to distribute, 
and possession of marijuana with intent to distribute. Defendant filed a motion for new 
trial, which was denied by the trial court. Defendant claimed that the trial court erred by 
admitting the testimony of the arresting officer from a 2000 arrest and his 2001 
conviction for obstruction of evidence. The trial court admitted the evidence for the 
purpose of demonstrating defendant’s  intent and his absence of mistake or accident. On 
appeal, the Court found that the trial court erred by admitting both pieces of evidence 
because it violated Rule 404(b)’s prohibition on the introduction of character evidence. 
However, the Court held that this was a harmless error because it was not likely that the 
evidence contributed to the jury’s verdict and affirmed the trial court’s denial of 
defendant’s motion. 

28. GIBBS v. STATE, No. S17G1343, 303 Ga. 681 (2017) 

Following a jury trial, defendant was convicted of aggravated assault on a police officer 
and other offenses.  On appeal, defendant argued that the nurse’s testimony concerning 
what defendant had told the nurse (that defendant smoked marijuana earlier that day) 
was subject to an objection under O.C.G.A. § 24-4-404(b).  The Court of Appeals 
disagreed, finding that such testimony was intrinsic evidence and therefore counsel was 
not ineffective.  Defendant moved for a new trial.  The Supreme Court concluded that it 
was unnecessary to determine whether the testimony regarding defendant’s statement 
about the use of marijuana was admissible as intrinsic evidence because defendant was 
not prejudiced by trial counsel’s failure to object to nurse’s testimony given the strong 
evidence of defendant’s guilt.  Judgment affirmed. 

29. PIERCE v. STATE, No. S17A0828, 302 Ga. 389 (2017) 

Following a jury trial, defendant was found guilty of six counts of aggravated child 
molestation, two counts of child molestation, two counts of sexual battery, and one 
count each of sexual exploitation of a child, distribution of Hydromorphone, and 
distribution of Alprazolam involving acts with three teenage boys.  On appeal, defendant 

Chapter 2 
26 of 93



 

 

 

argued that the trial court erred in admitting a videotaped interview involving one of the 
teenagers into evidence under O.C.G.A. § 24-8-803 because the teenager was a reluctant 
witness who did not wish to testify.  Specifically, defendant argued that the statements 
of the witness were inadmissible hearsay and that he was deprived of his Sixth 
Amendment right of confrontation.  The Court disagreed, finding that the trial court did 
not abuse its discretion in allowing the videotape to be played for the jury because the 
witness affirmed that he was the witness in the video, remembered giving the statement, 
told the truth in the statement, had knowledge about what he said in the video, and the 
statements made on tape were fresh in his memory.  Given these factors, the statement 
in the videotaped interview did not violate the past recollection recorded exception to 
hearsay under O.C.G.A. § 24-8-803(5).  The Supreme Court also rejected defendant’s 
Confrontation Clause argument, ruling that his rights were not violated because the 
witness of the statement in the videotape was present, available at trial and cross-
examined and further held that the witness statement in the videotape did not violate 
O.C.G.A. § 24-4-404(b) since it was admitted into evidence of the crimes against the 
victim and not as evidence of defendant’s other crimes or wrongs.  Finally, the Supreme 
Court found that the witness’s statement to police was relevant as evidence of the crimes 
charged and that the only direct evidence of the sex acts defendant committed against 
the witness outweighed any danger of unfair prejudice. 

30. FLETCHER v. STATE, No. S17A1978, 303 Ga. 43 (2018) 

Defendant appealed asserting erroneous admission of “other acts” evidence. Evidence of 
“other acts” may be admissible if it is used for reasons other than to show defendant’s 
bad character or propensity to commit a crime. The Court decided that defendant was 
correct in his argument. The evidence was likely inadmissible because its main purpose 
was to show defendant’s bad character or his propensity to commit a crime. However, 
the Court found the error to be harmless considering the overwhelming amount of other 
admissible evidence. The Court held that the jury was likely to find in the same way 
regardless, therefore the judgment was affirmed. 

31. THOMPSON v. STATE, No. S17A0935, 302 Ga. 533 (2017) 

Appealing his malice murder conviction, defendant contended that the trial court erred 
by admitting character evidence and hearsay evidence. The Court agreed that the 
character evidence was improperly admitted and that the admission was not harmless, 
therefore the trial court decision was reversed. Defendant first contended that the trial 
court erred in admitting evidence of defendant previously participating in an armed 
robbery three-and-a-half years after the charge convicted of and that he was a drug 
dealer who purchased an assault rifle. The Court agreed regarding the armed robbery 
but disagreed regarding the drug dealer evidence. The State sought to admit the 
evidence of the armed robbery to show defendant’s motive to commit the murders. 
However, the Court declined to view it that way, stating that the subsequent attempted 
armed robbery shows evidence of propensity rather than motive. Evidence of propensity 
is inadmissible character evidence. Regarding the evidence that defendant was a drug 
dealer, the Court did not find that the purchasing of a gun could be considered the type 
of act that relates to character. Therefore, that evidence was admissible.  Next, 
defendant contended that the trial court erred when it allowed one of the victim’s 
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brothers to testify about a conversation he had with the other victim the night both 
victims were murdered. Defendant argued that the brother’s testimony did not have 
requisite guarantees of trustworthiness to be admissible. Per Rule 807, an analysis must 
be made considering whether the statements have guarantees of trustworthiness given 
the circumstances under which they were made. The trustworthiness of the declarant 
who originally made the statement is generally examined, not the trustworthiness of the 
witness reciting the statement. Because the statements made by the brother prove to 
have some truthfulness in light of other evidence offered in the case and the facts at 
hand, the Court failed to rule that the trial court abused its discretion in admitting the 
testimony. 

32. WILLIAMS v. STATE, No. S17A1216, 302 Ga. 474 (2017) 

Defendant appealed his malice murder conviction asserting that his trial counsel was 
ineffective when he failed to object under Rule 404(b) to statements made by the State. 
The State’s statements included information about defendant being HIV positive and 
defendant forcing the victim’s sister to have sex with him. In the alternative, defendant 
argued that if the statements were admissible under Rule 404(b), they were 
inadmissible under Rule 403 because the prejudicial effect outweighed the probative 
value. The Court did not agree. Following case law, the trial court allowed the 
statements because evidence of other acts is “inextricably intertwined” with the evidence 
regarding the charged offense if it forms an “integral and natural part of the witness’s 
account of the circumstances surrounding the offenses for which the defendant is 
indicted.” Although the evidence may incidentally place the defendant’s character at 
issue, the evidence is still admissible per the above rule. Furthermore, the probative 
value was not substantially outweighed by the danger of unfair prejudice.  

33. ROBERTS v. STATE, No. A17A1608, 344 Ga. App. 324 (2018) 

Following a jury conviction, defendant appealed to the Court of Appeals arguing that the 
trial court erred in admitting evidence of earlier indictments for, and guilty pleas to, 
similar crimes in the Superior Court of Fulton County. Defendant stated that the 
prejudice of admitting the evidence outweighed its probative value, and thus the 
evidence should have been excluded. The State argued that the evidence was admissible 
because it showed that defendant had a pattern of engaging in the crime in which she 
was convicted. The Court agreed with this argument, finding that evidence of prior acts 
that prove a pattern or conformity therewith were admissible, and the probative value of 
the evidence was not outweighed by the prejudicial effect. Judgment was affirmed. 

34. KING v. STATE, No. A18A0182, 346 Ga. App. 362 (2018) 

Defendant was convicted of aggravated child molestation and sexual battery. Defendant 
appealed his convictions and the denial of his motion for new trial, arguing that the trial 
court erred by admitting evidence of a prior conviction. The State presented evidence 
under O.C.G.A. §§ 24-4-404(b), 24-4-413, and 24-4-414, of defendant's prior bad act, a 
guilty plea of aggravated criminal sexual abuse from an Illinois court. However, 
defendant argued that the trial court erred by failing to conduct the balancing test 
required by O.C.G.A. § 24-4-403, and by admitting evidence that the State failed to 
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prove constituted a crime under Georgia law.  The Court found that defendant’s  prior 
conviction was erroneously admitted because the State failed to prove the allegations 
supporting that conviction constituted an offense under O.C.G.A. §§ 24-4-413 or 24-4-
414. The Court of Appeals held that evidence was sufficient to support defendant's 
convictions for aggravated child molestation and sexual battery; however, evidence of 
defendant's prior Illinois conviction for the crime of aggravated criminal sexual abuse 
was inadmissible and should have been excluded; and the trial court's error in admitting 
evidence of defendant's Illinois conviction affected defendant's substantial rights, and 
thus, was not harmless. The trial court erred in admitting the prior conviction. 
Judgment reversed. 

C. Victim’s Character  

1. SESSIONS v. STATE, No. S18A0818, 2018 Ga. LEXIS 587 (2018) 

Following trial, the jury convicted defendant of malice murder, aggravated assault, and 
possession of a firearm during the commission of a felony. He appealed contending that 
the trial court erred by precluding evidence of the victim’s gang affiliation. The trial 
court decided to preclude the evidence because defendant did not present any proof that 
the victim had gang affiliations and because his self-defense claim was not credible 
when he left the scene for twenty minutes before returning to shoot the victim. On 
appeal, the Supreme Court noted that the trial court transcript warned defendant that if 
he introduced the evidence, the State would be permitted to introduce evidence of 
defendant’s propensity for violence. Defendant also alleged that the trial court judge 
expressed his opinion on a fact at issue in violation of O.C.G.A. § 17-8-57. While 
sustaining the State’s hearsay objection to defendant’s unsupported testimony about the 
men who attacked several days prior to the murder being the victim’s friends, the judge 
said that the testimony was not relevant to the crimes before the court. At the close of 
the trial, the judge reminded the jury that any comment or ruling made by the court 
during the trial did not express an opinion on the facts, credibility of the witnesses, or 
defendant’s guilt or innocence. On appeal, the Supreme Court held that the judge was 
merely explaining his reason for a ruling and not commenting on the evidence. The 
Supreme Court affirmed the trial court’s decision.  

2. MORRIS v. STATE, No. S17A1402, 303 Ga. 192 (2018) 

Defendant was convicted of felony murder and other crimes in connection with the 
shooting death of his roommate.  On appeal, defendant argued that the trial court erred 
in preventing defendant from cross-examining a witness about the victim's reputation 
for violence and carrying a gun by refusing to bring the witness back into court for 
further examination to develop defendant’s justification defense, and in denying 
defendant's motion for a short continuance to get the witness back into court to testify.  
The Court found no reversible error as to any of defendant's claims and affirmed the 
trial court's ruling.  The Court stated that, in general, a murder victim's reputation for 
violence is irrelevant and inadmissible in criminal proceedings unless the accused offers 
the evidence upon making a prima facie showing that the victim was the aggressor and 
was assaulting the accused, who was acting to defend himself.  The Court also stated 
that the witness defendant sought to question about the victim's reputation for violence 
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and carrying a gun was the second witness of the State, and defendant had not yet begun 
to establish a prima facie case of self-defense, and it was therefore proper for the court 
to prevent the questioning at that time.  The Court also held that it was entirely within 
the discretion of the trial court to not grant the motion for continuance in order to bring 
the witness back and that a fundamental flaw in the defendant's contentions regarding 
any testimony defendant hoped to elicit from the witness was that defendant failed to 
show what the testimony would have been, and did not call the witness to testify at 
defendant's hearing for a new trial. 

3. BRYANT v. STATE, No. A18A0330, 346 Ga. App. 176 (2018) 

Defendant was convicted of rape. Defendant appealed the denial of his motion for new 
trial, arguing that the trial court erred by refusing to admit certain photos. Under 
O.C.G.A. § 24–4–412(b) a trial court may admit evidence relating to complaining 
witness’ past sexual behavior if it determines the evidence involved the accused and 
“supports an inference that the accused could have reasonably believed that the 
complaining witness consented…” Here, the sexually explicit photographic evidence 
allegedly sent by victim during her relationship with defendant was irrelevant to 
whether the alleged rape was consensual. The photographs were sent before defendant 
and the victim ended their relationship, at least ten months before the incident at issue. 
The Court of Appeals could not say that the trial court clearly abused his discretion by 
refusing to allow defendant to introduce the photographs. Affirmed. 

II. PHYSICAL EVIDENCE 

A. Photographs 

1. BOZZIE v. STATE, No. S17A15139, 302 Ga. 704 (2017) 

Defendant appealed his conviction of malice murder arguing that the trial court made 
several evidentiary errors. In particular, defendant argued that the trial court erred in 
admitting a single photograph of the decedent with his wife and grandchildren because 
the decedent’s existence or identity was not in question and the State failed to show that 
it made every effort to proffer a photograph of the victim alone. Considering the facts, 
the Court reviewed whether the error prejudiced the outcome of the trial. Upon review, 
the Court concluded the photograph did not affect the outcome of the trial given the 
strength of the evidence against defendant.  Judgment affirmed. 

2. BRYANT v. STATE, No. A18A0330, 346 Ga. App. 176 (2018) 

Defendant was convicted of rape. Defendant appealed the denial of his motion for new 
trial, arguing that the trial court erred by refusing to admit certain photos. Under 
O.C.G.A. § 24–4–412(b) a trial court may admit evidence relating to complaining 
witness’ past sexual behavior if it determines the evidence involved the accused and 
“supports an inference that the accused could have reasonably believed that the 
complaining witness consented…” Here, the sexually explicit photographic evidence 
allegedly sent by victim during her relationship with defendant was irrelevant to 
whether the alleged rape was consensual. The photographs were sent before defendant 
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and the victim ended their relationship, at least ten months before the incident at issue. 
The Court of Appeals could not say that the trial court clearly abused his discretion by 
refusing to allow defendant to introduce the photographs. Affirmed. 

B. Videotape Evidence 

1. STATE v. ABBOTT, No. S17A1583, 303 Ga. 297 (2018) 

After a shooting at a house party left one dead and one critically injured, police picked 
up defendant for questioning.  Defendant was not handcuffed or shackled during the 
transportation, but once placed in an interrogation room, defendant’s left leg was 
shackled to the floor and he was left alone for at least half an hour. Defendant was not 
told he could leave at any time, and he was interrogated for almost an hour before being 
informed of his Miranda rights.  During the pre-Miranda interrogation, Defendant 
admitted he was at the party and possessed a pistol and shot said pistol three times 
inside the house and three times outside the house.  Immediately after this admission, 
investigators gave defendant the Miranda warnings, had defendant sign a waiver form, 
and resumed interrogation.  The trial court excluded the videotape recording of all of 
defendant’s pre-Miranda and post-Miranda statements as resulting from “interrogate 
first, warn later” procedure in violation of Missouri v. Seibert, and the State appealed.  
On appeal the Court upheld the trial court’s determination to suppress defendant’s pre-
Miranda statements on the basis that a reasonable person in defendant’s situation 
would believe defendant was in custody.  The Court then turned its attention to 
defendant’s post-Miranda statements and clarified its holding in Norwood by expressly 
overruling Pye, and any Georgia case relying on Pye, to the extent that it applied the 
Seirbert plurality test instead of Justice Kennedy’s concurrence in Seirbert.  In doing so, 
the Court abandoned its previously held test for “two stage” or “question first” 
interrogation procedures, that would review all such interrogations under a multi-factor 
test designed to determine whether the subsequent warnings could be effective enough 
to accomplish their objective, in favor of a test that would apply a form of heightened 
scrutiny only to those two-step interrogations in which law enforcement officers 
deliberately employed a two-step procedure designed to weaken Miranda’s protections.  
By adopting this test, the Court stated that in deciding whether law enforcement officers 
used a deliberate “question first” strategy, trial courts must consider the totality of the 
circumstances including the timing, setting and completeness of the pre-warning 
interrogation, the continuity of police personnel and the overlapping content of the pre- 
and post-warning statements, as well as whether the interrogators had protocols, 
customs, or training that required the use of deliberate two-step interrogations, and 
testimony from the interrogator that he did or did not deliberately use such a method.  
The Court accordingly vacated the superior court’s judgment suppressing defendant’s 
post-Miranda statements and remanded the case so that the superior court could make 
further findings of fact and apply the correct legal standard. 

2. REID v. WASTE INDUSTRIES USA, INC., No. A17A17981, 345 Ga. App. 236 
(2018) 

After plaintiff was acquitted of criminal charges stemming from allegations that plaintiff 
brandished a gun on plaintiff’s supervisor and co-workers after plaintiff was fired, 
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plaintiff filed a civil action for malicious prosecution, conspiracy, and intentional and 
negligent infliction of emotional distress against plaintiff’s employer and the employees 
who made the charges against plaintiff.  The trial court denied plaintiff’s request for 
spoliation sanctions and granted defendants’ motions for summary judgment on all 
claims.  On plaintiff’s appeal, the Court of Appeals affirmed the dismissal of plaintiff’s 
claims for negligent infliction of emotional distress and reversed and remanded all other 
claims.  The sanctions for spoliation were based on the destruction of a video recording 
of the incident by defendants.   The trial court held that it would be a stretch for 
defendants to anticipate the plaintiff would file a civil action two years after the incident 
and that the defendants therefore did not have a duty to preserve the video evidence 
related to the incident.  The Court of Appeals disagreed and held that the trial court 
failed to properly consider important factors of evidence for spoliation including the 
prior relationship of the parties and defendants’ knowledge at the time the video was 
destroyed that plaintiff was arrested and in jail based on the defendant managers’ 
statements to police as well as police statements to defendants of the importance of any 
video recordings. 

3. RICKMAN v. STATE, No. S18A0841, 304 Ga. 61 (2018) 

Defendant appealed his convictions for felony murder, possession of a firearm, and 
challenged the trial court’s admission of certain photographic evidence, and the 
effectiveness of his trial counsel. Defendant argued that the trial court erred by 
admitting photographs that were different from the facts of the case and were not a fair 
and accurate representation of the events sought to be depicted, and, as a result, were 
prejudicial and misleading to the jury. Demonstrative evidence may be excluded if its 
probative value is substantially outweighed by the danger of unfair prejudice, confusion 
of the issues, or misleading the jury, or by considerations of undue delay, waste of time, 
or needless presentation of cumulative evidence. O.C.G.A. § 24–4–403. However, the 
photographs were taken at the actual location of the shooting using the same types of 
vehicles in the same positions as the actual vehicles. The fact that the particular 
photographs at issue were taken in daylight was not material to the determination of the 
possible positions of vehicles, persons, and the murder weapon. The trial court made it 
clear that the photographs did not show what actually happened, but only a theory as to 
how it could have happened. Considering the record as a whole, the trial court’s 
admission of the six reenactment photographs did not constitute an abuse of discretion.  
The Supreme Court, held that the trial court's introduction of demonstrative 
photographs of shooting scene was not an abuse of discretion. 

C. Blood Alcohol Concentration (BAC) Evidence 

1. OLEVIK v. STATE, No. S17A0738, 302 Ga. 228 (2017) 

Officer observed defendant fail to maintain lane while driving and that defendant had an 
inoperable tail light.  Officer initiated a traffic stop.  During the stop, officer observed 
that defendant had bloodshot and watery eyes, that his speech was slow, and that he 
smelled strongly of alcohol.  Defendant admitted to officer that he had consumed 4 or 5 
beers prior to driving.  Defendant agreed to a field sobriety test and demonstrated six of 
six clues on the horizontal gaze nystagmus test.  Defendant did not complete walk-and-
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turn and one-leg-stand tests due to physical limitations.  After Defendant also tested 
positive for alcohol on a portable alco-sensor machine, officer arrested him and read the 
statutorily mandated, age-appropriate implied consent notice.  Defendant agreed to 
submit to a state-administered breath test, and blew an alcohol BAC of 0.113.  He was 
convicted of DUI less safe, failure to maintain a lane, and no brake lights.  Defendant 
appealed the DUI conviction, challenging the denial of his motion to suppress the 
results of the state-administered breath test on the grounds that the implied consent 
notice statute, O.C.G.A. § 40-5-67.1(b), is unconstitutional on its face and as applied to 
defendant.  Defendant argued that his right against compelled self-incrimination 
preserved by the Georgia Constitution was implicated when officers asked him to expel 
deep lung air into a breathalyzer, that the materially misleading language of the implied 
consent notice was coercive per se and in fact did compel him to perform that act, and 
therefore the admission of his breath test results violated his right against compelled 
self-incrimination under the Georgia Constitution and his due process rights.  The 
Supreme Court agreed that submitting to a breath test implicates a person’s right 
against compelled self-incrimination under the Georgia Constitution and overruled 
prior decisions that held otherwise.  Klink and other cases were overruled to the extent 
that they hold that Paragraph XVI of the Georgia Constitution does not protect against 
compelled breath tests or that the right to refuse to submit to such testing is not a 
constitutional right.  The Supreme Court further stated that Paragraph XVI protects 
against compelled breath tests and affords individuals a constitutional right to refuse 
testing.  But the Supreme Court rejected defendant’s facial challenges to the implied 
consent notice statute, holding that the language of the statute is not per se coercive.  
Georgia’s implied consent statute does not impose criminal penalties for refusing to 
submit to chemical testing, which places Georgia’s implied consent notice within the 
category of statutes that the Supreme Court of the United States has deemed not 
unconstitutionally coercive.  The Supreme Court noted that their previous decisions 
prevented the trial court from fully considering defendant’s argument that, based on a 
totality of the circumstances in his case, the language of the implied consent notice 
actually coerced him to incriminate himself.  But, because defendant offered the trial 
court no evidence in support of his claim beyond the mere language of the statute 
(which the Supreme Court held is not per se coercive), he could not prevail on remand.  
Therefore the judgment was affirmed. 

2. STATE v. COUNCIL, No. A17A1218, 343 Ga. App. 583 (2017) 

After being arrested for driving under the influence, defendant was asked by a DUI 
officer to undergo a breath test to which she consented.  Defendant submitted to two 
breath tests following her arrest.  Defendant moved to exclude the results of her field 
sobriety and breath tests.  After a hearing, the court granted defendant’s motion in 
limie, finding that defendant was forced to perform a breath test on two separate 
occasions, thus producing evidence against herself, which violated her constitutional 
rights against self-incrimination.  The State appealed, arguing that the trial court erred 
in granting defendant’s motion because the State did not compel defendant to submit to 
the breath tests.  Given the totality of the circumstances, the Court of Appeals found that 
defendant voluntarily consented to the breath tests, noting that (1) the DUI officer 
informed defendant that she could make a telephone call to check on her daughter after 
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she completed the breath tests, (2) video recordings showed that the DUI officer 
patiently answered defendant’s questions about the breath tests, and (3) defendant 
appeared to understand and respond to the officer’s questions.  The court noted further 
that the DUI officer testified he did not make any promises in exchange for defendant’s 
agreement to submit to the breath tests and that there was no evidence to suggest that 
the DUI officer coerced defendant into taking the breath tests unwillfully in order to 
make the phone calls.  The Court of Appeals reversed. 

3. SPENCER v. STATE, No. S16G1751, 302 Ga. 133 (2017) 

After a jury trial, defendant was convicted of driving under the influence of alcohol (less 
safe) and possession of an open container.  Defendant appealed the judgment and 
sentence as to the DUI only.  The Court of Appeals affirmed.  The Supreme Court 
granted certiorari to consider whether the Court of Appeals erred in holding that the 
trial court properly admitted a police officer’s testimony correlating the results of a 
horizontal gaze nystagmus (HGN) test with a numeric blood alcohol content (BAC).  The 
Court indicated that the evidence presented by the State in this case was insufficient to 
establish the scientific validity or reliability of any correlation between a particular 
number of clues on an HGN test and a numeric BAC, whether a specific percentage or a 
“equal to or greater than” a specific percentage.  The Court held that the evidence was 
admitted without sufficient foundation, and reversed the DUI conviction. 

4. JONES v. STATE, No. A17A1532, 345 Ga. App. 14 (2018) 

The Court of Appeals granted defendant's request for interlocutory appeal seeking 
review of the trial court's order granting the State's motion in limine to introduce a log 
sheet with handwritten intoxilyzer results at defendant's trial on charges of DUI.  The 
Court of Appeals affirmed the trial court's ruling that the log sheet did not violate the 
best evidence rule because the original intoxilyzer printouts could not be located even 
after a multi-source search, and defendant did not point to any evidence of bad faith on 
the part of the State in connection with the missing documents.  The Court of Appeals 
further affirmed the trial court's ruling that the hand written log sheet was admissible 
under the business records exception to the hearsay rule under O.C.G.A. § 24-8-803(6) 
because the investigator averred that every officer at the county jail who performed 
intoxilyzer breath tests was required to record his or her name, the name of the 
offender, the date of the test, the offender's driver's license number, the arresting 
officer's name, the results of the two samples making up the test, and whether blood was 
drawn.  The Court stated that this evidence supported a finding that the log sheet met 
the criteria for the business records exception to hearsay, and that the log was not made 
in anticipation or preparation for litigation because the State generally relies on the 
original inoxilyzer printouts and the log sheet was usually kept at the sheriff's office in 
the regular course of business.  Finally, the Court of Appeals held the trial court did not 
abuse its discretion in finding the investigator was a "qualified person" under O.C.G.A. § 
24-9-902(11) to properly authenticate the log book entry. 
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5. WALSH v. STATE, No. S17G0884, 303 Ga. 276 (2018) 

The Georgia Supreme Court granted certiorari to determine if the Court of Appeals 
erred in reversing the trial court's grant of Defendant's motion to suppress the results of 
a horizontal gaze nystagmus ("HGN") test conducted on defendant in connection with 
charges for DUI. The Court held that the Court of Appeals erred in reversing the trial 
court's suppression of the HGN test because the arresting officer failed to conduct the 
HGN test in compliance with accepted procedures by having defendant remove his 
glasses.  The arresting officer testified that he could not recall any other case in more 
than 800 HGN tests he had administered in which he did not ask the offender to remove 
his eyeglasses and further that the manner in which defendant's HGN test was 
conducted was a "substantial deviation" from the officer's training, but the officer 
testified nonetheless that this deviation from the correct protocol was in "substantial 
compliance with the guidelines [that could] still yield informative results," and did not 
cause a difference in the test results.  The Court held that the Court of Appeals’ de novo 
review of the trial court’s order suppressing the HGN test was incorrect because the 
evidence was not uncontroverted based on the officers testimony and that the trial court 
was authorized to reject the testimony.  The Court further noted that the Court of 
appeals was in error in stating that "the evidence that [defendant's] glasses remained on 
while the HGN test was administered goes to the weight of the test results, not their 
admissibility."  The Court further held that the proper administration of defendant's 
HGN test was part of the State's foundational burden, and under the evidence presented 
during the hearing on the motion to suppress, the trial court did not clearly err in 
granting the motion. 

6. READO-SECK v. STATE, No. A18A0421, 346 Ga. App. 381 (2018) 

Defendant was convicted in the trial court of vehicular homicide and driving under the 
influence to the extent she was a less-safe driver. Defendant appealed arguing that her 
trial counsel rendered ineffective assistance by failing to object to improper testimony 
regarding a correlation between clues of impairment on the horizontal gaze nystagmus 
field sobriety test (“HGN test”) and specific numeric blood alcohol concentration levels. 
The Georgia Supreme Court has held that a trial court may decide whether the 
procedure or technique has reached a scientific stage of verifiable certainty by 
considering the evidence presented. The Supreme Court has also noted that “whether 
the HGN test may properly be used as evidence that a driver is impaired by alcohol is 
not the same question as whether the HGN test has been established as an indicator of 
either a specific number or a numeric range of blood alcohol content.” Spencer v. State, 
302 Ga. 133 (2017). Evidence of a correlation between clues of impairment and blood-
alcohol concentration was erroneously admitted. The Court of Appeals remanded the 
case for an evidentiary hearing on defendant's ineffective assistance of counsel claim for 
the failure to object to a portion of the officer's testimony. Remanded with direction. 
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D. Other Physical Evidence 

1. HARVEY v. STATE, No. A17A0898, 344 Ga. App. 7 (2017)  

Following a jury trial, defendant was convicted of possession of marijuana, possession of 
a firearm during the commission of a felony, and possession of a firearm by  a convicted 
felon.  Defendant appealed for the following reasons.  First, defendant argued that the 
trial court erred by overruling his objection to the admission of razor blades and 
marijuana into evidence because the police sergeant lacked personal knowledge that 
these items were received from defendant’s person.  After reviewing the record, the 
Court of Appeals found that the trial court properly overruled defendant’s objection 
because the police sergeant possessed personal knowledge of the items pertaining to 
defendant.  Specifically, the Court of Appeals found that the sergeant participated in the 
investigation of the criminal activity of the residence, searched the premises of the 
residence, knew that a search of defendant’s person was occurring, and was present in 
the residence while the search was being conducted.  Thus, even though the sergeant did 
not personally conduct or observe the search of defendant’s person, his testimony that 
he was handed razor blades, marijuana and currency was admissible in the prosecution 
of defendant for possession of marijuana.  Second, defendant argued that the trial court 
erred in admitting the razor blades and marijuana because the sergeant’s lack of 
personal knowledge regarding the recovery of the items from defendant’s person meant 
that a sufficient foundation for their admission was not established.  Because defendant 
did not raise this objection regarding authentication during trial, and because 
defendant’s objection was based on physical evidence, and not witness testimony, the 
Court of Appeals found that defendant could not claim error on appeal.  Therefore no 
error was found in the trial court’s decision.  Judgment affirmed in part and reversed in 
part (reversed parts unrelated to evidentiary issues).    

2. MADDOX v. STATE, No. A18A0659, 346 Ga. App. 674 (2018)  

Following a bench trial, defendant was convicted of two counts of distributing child 
pornography and two counts of possessing child pornography. He appealed the trial 
court’s denial of his motion for a new trial. Defendant claimed that the trial court erred 
in admitting a subpoenaed document from his Internet service provider (ISP), evidence 
obtained from a search of his residence pursuant to a warrant, and incriminating 
statements made during his initial police interview.  The trial court admitted the 
document from the ISP as a business record under O.C.G.A. § 24-8-803(6). On appeal, 
defendant claimed that the document was not a business record because it was created 
in response to a subpoena. However, the Court of Appeals dismissed the potential error 
because defendant failed to object on the record. Defendant also claimed that the 
evidence obtained from his home should have been suppressed because a subpoena is 
not a valid method for obtaining subscriber information from an ISP. The Court of 
Appeals found that defendant lacked standing to challenge the search of his ISP. 
Therefore, the evidence obtained from a search of his residence and his voluntary 
statements made during the search were admissible. The Court of Appeals affirmed the 
conviction. 
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E. Spoliation 

1. DEMERE MARSH ASSOCS., LLC v. BOATRIGHT ROOFING & GEN. CONTR., 
INC., Nos. A17A1237 and A17A1238, 343 Ga. App. 235 (2017) 

In these companion cases, a condominium association asserted various claims against 
the developer, general contractor, and subcontractors including negligent construction, 
misrepresentation, and breach of contract.  On appeal, the association argued that the 
trial court erred in refusing to make factual findings about whether spoliation occurred.  
Specifically, the association argued that the trial court erred in assigning the legal and 
evidentiary gatekeeping function of spoliation to the jury.  The Court of Appeals agreed, 
finding that it is the duty of the trial court, and not the jury, to make factual findings 
about whether spoliation occurred, whether the spoliator acted in bad faith, and the 
importance of the compromised evidence.  Instead, the trial court determines what 
evidence the jury may hear and which issues it must resolve.  The Court of Appeals thus 
reversed the portion of the trial court’s spoliation order for both cases.  Judgment 
affirmed in part and reversed in part (remaining affirmed and reversed portions 
unrelated to evidentiary issues). 

2. REID v. WASTE INDUSTRIES USA, INC., No. A17A17981, 345 Ga. App. 236 
(2018) 

After plaintiff was acquitted of criminal charges stemming from allegations that plaintiff 
brandished a gun on plaintiff’s supervisor and co-workers after plaintiff was fired, 
plaintiff filed a civil action for malicious prosecution, conspiracy, and intentional and 
negligent infliction of emotional distress against plaintiff’s employer and the employees 
who made the charges against plaintiff.  The trial court denied plaintiff’s request for 
spoliation sanctions and granted defendants’ motions for summary judgment on all 
claims.  On plaintiff’s appeal, the Court of Appeals affirmed the dismissal of plaintiff’s 
claims for negligent infliction of emotional distress and reversed and remanded all other 
claims.  The sanctions for spoliation were based on the destruction of a video recording 
of the incident by defendants.   The trial court held that it would be a stretch for 
defendants to anticipate the plaintiff would file a civil action two years after the incident 
and that the defendants therefore did not have a duty to preserve the video evidence 
related to the incident.  The Court of Appeals disagreed and held that the trial court 
failed to properly consider important factors of evidence for spoliation including the 
prior relationship of the parties and defendants’ knowledge at the time the video was 
destroyed that plaintiff was arrested and in jail based on the defendant managers’ 
statements to police as well as police statements to defendants of the importance of any 
video recordings. 

3. COOPER TIRE & RUBBER CO. v. KOCH, No. S17G0654, 303 Ga. 336 (2018) 

Plaintiff’s husband was involved in a car accident in 2012 when the tread on his left rear 
tire detached from his vehicle.  After the accident, but prior to his death, plaintiff was 
informed she was being charged a daily storage fee by the wrecker company storing the 
vehicle.  Plaintiff could not afford to pay the daily fee and the wrecker company agreed 
not to charge her if she transferred over the title to the vehicle so that the vehicle could 
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be sold for scrap.  Plaintiff discussed this with her husband who told her to “save the 
tires” before transferring the title.  The left rear tire was saved and the rest of the vehicle 
and tires were crushed for scrap.  Plaintiff’s husband later died from his injuries, and 
several weeks later the plaintiff’s daughter contacted an attorney.  Plaintiff filed a 
product liability action against Cooper Tire & Rubber Company and two other 
defendants in March 2014.  Defendant later filed a motion to dismiss the complaint or 
impose other sanctions for spoliation in relation to plaintiff not saving the vehicle and 
its tires as evidence.  The Georgia Supreme Court affirmed the holdings of the Court of 
Appeals and trial court.  The Court ruled that the Court of Appeals properly articulated 
and applied the legal standard for when plaintiff’s duty to preserve evidence began using 
a reasonableness standard that was both objective and subjective.  The Court specifically 
noted that the plaintiff in this case did not have a duty to preserve the evidence at the 
time the vehicle and tires were destroyed because plaintiff did not actually contemplate 
litigation at the time that evidence was destroyed as plaintiff’s husband did not give a 
reason for his request that the tires be preserved, and plaintiff had legitimate reasons 
not to preserve the evidence as she could not afford the storage costs.  The Court also 
noted that plaintiff was not investigating the crash, and counsel had not been notified at 
the time the evidence was destroyed. 

4. BATH v. INT’L PAPER CO., No. A17A0906, 343 Ga. App. 324 (2017) 

This action arose from a premises liability and negligence action brought by plaintiff, 
after alleging that he suffered severe injuries from electrocution while working at 
defendants’ plant.  On the day of his injury, plaintiff repaired and replaced lights that 
were no longer operative.  To complete the repairs, plaintiff had a tic tracer, a device 
used to detect live electrical currents.  At one point, plaintiff was seen using his tic 
tracer, but when he and another employee were trouble-shooting the non-working 
lights, and plaintiff was on top of a condulet to access the wire of the broken lights, the 
co-worker could not see whether plaintiff was using his tic tracer.  The co-worker did, 
however, notice that plaintiff received an electric shock and summoned medical 
assistance.  After plaintiff’s accident, defendants determined that plaintiff cut into live-
wire when he was attempting to replace the broken wire.  Defendants repaired the 
broken wire, and placed the light fixture and broken wire from the day of the accident 
into a box.  The box went missing and was never located since plaintiff’s accident.  
Defendants moved for summary judgment and plaintiff subsequently filed a motion for 
spoliation sanctions, arguing that defendants destroyed essential evidence.  Specifically, 
plaintiff argued (1) the lost evidence from the tic tracer prevented him from testing the 
tracer to determine whether it was working properly at the time of his injury and (2) the 
missing light fixture, by tracing its serial number, would help establish when it was last 
replaced and was thus relevant to determining whether defendants had knowledge of 
the circuit issues and should have updated plans accordingly.  On appeal, plaintiff 
argued that the trial court erred in granting summary judgment because defendants 
spoliated two key pieces of evidence: the tic tracer and light fixture.  The Court agreed, 
holding that there was no meaningful connection between the lost tic tracer and the 
proximate cause of the plaintiff’s injuries asserted by defendants to support summary 
judgment.  The Court also found that the missing light fixture would be relevant to 
whether defendants had superior knowledge that the wires powered that light, 
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rendering summary judgment on that issue inappropriate.  The Court of Appeals 
vacated and remanded for further proceedings on the spoliation issues. 

5. CEBALLOS v. STATE, No. A18A0597, 345 Ga. App. 714 (2018) 

Defendant was convicted in the trial court of misdemeanor giving a false name to a law 
enforcement officer who was investigating a motorcycle accident. Defendant appealed 
and argued that the police officer was not in the lawful discharge of his official duties 
when defendant gave him a false name and that his due process rights were violated by 
the State’s failure to preserve exculpatory evidence. Pursuant to O.C.G.A. § 16-10-25, a 
person commits the offense of giving false information to a law enforcement officer 
when he “gives a false name, address, or date of birth to a law enforcement officer in the 
lawful discharge of his official duties with the intent of misleading the officer as to his 
identity or birthdate.” The Court of Appeals held that evidence was sufficient to support 
finding that police officer was lawfully discharging his duties when he was at the 
hospital to obtain information about the motorcycle accident and defendant provided 
him with a false name, as required for conviction for giving a false name to a law 
enforcement officer  under O.C.G.A. § 16-10-25. The officer's testimony regarding 
writings in a notebook that no longer existed was notebook was admissible under 
O.C.G.A. § 24-10-1004(1), because the officer lost, misplaced, or destroyed the notebook 
but there was no evidence that the State intentionally destroyed it in bad faith. There 
was no evidence that the police or the State acted in bad faith in connection with the 
failure to preserve the notebook. Thus, State's failure to preserve field notebook did not 
amount to violation of defendant's right to due process. Judgment affirmed. 

F. Best Evidence Rule 

1. JONES v. STATE, No. A17A1532, 345 Ga. App. 14 (2018) 

The Court of Appeals granted defendant's request for interlocutory appeal seeking 
review of the trial court's order granting the State's motion in limine to introduce a log 
sheet with handwritten intoxilyzer results at defendant's trial on charges of DUI.  The 
Court of Appeals affirmed the trial court's ruling that the log sheet did not violate the 
best evidence rule because the original intoxilyzer printouts could not be located even 
after a multi-source search, and defendant did not point to any evidence of bad faith on 
the part of the State in connection with the missing documents.  The Court of Appeals 
further affirmed the trial court's ruling that the hand written log sheet was admissible 
under the business records exception to the hearsay rule under O.C.G.A. § 24-8-803(6) 
because the investigator averred that every officer at the county jail who performed 
intoxilyzer breath tests was required to record his or her name, the name of the 
offender, the date of the test, the offender's driver's license number, the arresting 
officer's name, the results of the two samples making up the test, and whether blood was 
drawn.  The Court stated that this evidence supported a finding that the log sheet met 
the criteria for the business records exception to hearsay, and that the log was not made 
in anticipation or preparation for litigation because the State generally relies on the 
original inoxilyzer printouts and the log sheet was usually kept at the sheriff's office in 
the regular course of business.  Finally, the Court of Appeals held the trial court did not 
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abuse its discretion in finding the investigator was a "qualified person" under O.C.G.A. § 
24-9-902(11) to properly authenticate the log book entry. 

G. Chain of Custody 

1. NATIONS v. STATE, No. A17A1444, 345 Ga. App. 92 (2018) 

After a jury trial, defendant was convicted for burglary and smash and grab burglary.  
Part of defendant’s appeal questioned the authenticity and chain of custody of a 
cigarette butt collected by a GBI agent from a stolen vehicle related to the crimes.  The 
Court of Appeals affirmed the trial court’s decision to admit the cigarette butt.  The 
Court of Appeals stated that the cigarette butt was not fungible evidence and could be 
recognized from its features by someone who previously saw the item and that such 
testimony would be sufficient to authenticate it, and that item was therefore 
authenticated when the GBI agent who collected the cigarette butt identified it at trial.  
The Court of Appeals went further and stated that even if proof of chain of custody was 
required, the State met this requirement by presenting testimony of each person who 
handled the butt from the time it was collected until trial and that no evidence was 
presented that suggested that someone tampered with the package containing the 
cigarette butt while in the State’s custody. 

H. Completeness Doctrine 

1. WEST v. STATE, No. A17A2020, 344 Ga. App. 274 (2017) 

Defendant was indicted on two counts of child molestation and statutory rape. After the 
trial court granted the State’s motion in limine to prohibit certain evidence, defendant 
applied for an interlocutory appeal from the order. Defendant argued that the trial court 
erred by allowing the State to introduce a recorded interrogation into evidence with 
certain statements redacted. Relying on the Completeness Doctrine, defendant argued 
that the redacted statements would show that he was not aware of the victim’s age and 
would not have done anything with the victim if he knew the victim was younger. The 
Completeness Doctrine is not useful in cases where the statement is irrelevant to the 
other parts of the statement introduced into evidence, and in this case, defendant’s 
belief of the victim’s age was not relevant because it was not an essential element of the 
crime of statutory rape or child molestation. Furthermore, mistake of fact is not a 
defense to either crime.  The Court also found that any statements the victim made 
regarding her age were not admissible for impeachment purposes because the victim’s 
age was not contested, and defendant’s knowledge of her age was not relevant. 
Therefore, the trial court’s decision was affirmed. 
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III. HEARSAY 

A. In General 

1. LYNN v. STATE, No. A17A2117, 345 Ga. App. 258 (2018) 

After a jury trial, defendant was convicted of burglary and theft by taking.  Defendant 
appealed, arguing that the trial court committed harmful error by excluding certain 
testimony as hearsay under former O.C.G.A.§ 24-3-1(a) (now O.C.G.A. § 24-8-801(c)).  
The Court of Appeals held that the trial court committed reversible error by preventing 
defendant from testifying about details of a conversation with an individual, who 
claimed to be good friends with the property owners, and who told defendant that the 
owners said anyone was welcome to what was left on the property.  The Court of Appeals 
stated that the testimony was not hearsay because it was not offered to prove the truth 
of the matter asserted, but rather to prove that defendant reasonably believed he could 
take the property because it was abandoned.   The Court of Appeals stated that this was 
not harmless error as defendant’s intent was relevant to the burglary charge and 
reversed the conviction. 

B. Business Records 

1. LEGREE v. STATE, No. A17A1782, 344 Ga. App. 793 (2018) 

After a bench trial, defendant was convicted of one count of family violence battery.  
Defendant appealed, arguing that the admission of the victim and witness’s out-of-court 
statements violated his Sixth Amendment right to confrontation.  The police officer was 
the only witness to testify at trial.  The Court considered two classes of hearsay 
statements, the 9-1-1 call and the statements of the victim and witness taken at the 
scene. The officer’s testimony as to the victim’s and witness’s statements taken at the 
scene were improperly admitted because the State presented no evidence that the 
witnesses were unavailable, which denied defendant the right to confront his accusers in 
violation of both the state and federal constitutions.  The Court found the statements 
were made to the police officer when there was no ongoing emergency, thus the 
statements were testimonial in nature and normal hearsay rules applied. The Court of 
Appeals held that the 9-1-1 call was admissible as a business record and an exception to 
the hearsay rule as a non-testimonial present sense impression under O.C.G.A. § 24-8-
803.  The Court of Appeals reversed the judgment and remanded the case to the trial 
court. 

2. JONES v. STATE, No. A17A1532, 345 Ga. App. 14 (2018) 

The Court of Appeals granted defendant's request for interlocutory appeal seeking 
review of the trial court's order granting the State's motion in limine to introduce a log 
sheet with handwritten intoxilyzer results at defendant's trial on charges of DUI.  The 
Court of Appeals affirmed the trial court's ruling that the log sheet did not violate the 
best evidence rule because the original intoxilyzer printouts could not be located even 
after a multi-source search, and defendant did not point to any evidence of bad faith on 
the part of the State in connection with the missing documents.  The Court of Appeals 
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further affirmed the trial court's ruling that the hand written log sheet was admissible 
under the business records exception to the hearsay rule under O.C.G.A. § 24-8-803(6) 
because the investigator averred that every officer at the county jail who performed 
intoxilyzer breath tests was required to record his or her name, the name of the 
offender, the date of the test, the offender's driver's license number, the arresting 
officer's name, the results of the two samples making up the test, and whether blood was 
drawn.  The Court stated that this evidence supported a finding that the log sheet met 
the criteria for the business records exception to hearsay, and that the log was not made 
in anticipation or preparation for litigation because the State generally relies on the 
original inoxilyzer printouts and the log sheet was usually kept at the sheriff's office in 
the regular course of business.  Finally, the Court of Appeals held the trial court did not 
abuse its discretion in finding the investigator was a "qualified person" under O.C.G.A. § 
24-9-902(11) to properly authenticate the log book entry. 

3. MADDOX v. STATE, No. A18A0659, 346 Ga. App. 674 (2018)  

Following a bench trial, defendant was convicted of two counts of distributing child 
pornography and two counts of possessing child pornography. He appealed the trial 
court’s denial of his motion for a new trial. Defendant claimed that the trial court erred 
in admitting a subpoenaed document from his Internet service provider (ISP), evidence 
obtained from a search of his residence pursuant to a warrant, and incriminating 
statements made during his initial police interview.  The trial court admitted the 
document from the ISP as a business record under O.C.G.A. § 24-8-803(6). On appeal, 
defendant claimed that the document was not a business record because it was created 
in response to a subpoena. However, the Court of Appeals dismissed the potential error 
because defendant failed to object on the record. Defendant also claimed that the 
evidence obtained from his home should have been suppressed because a subpoena is 
not a valid method for obtaining subscriber information from an ISP. The Court of 
Appeals found that defendant lacked standing to challenge the search of his ISP. 
Therefore, the evidence obtained from a search of his residence and his voluntary 
statements made during the search were admissible. The Court of Appeals affirmed the 
conviction. 

4. BEAVERS v. STATE, No. A18A0323, 346 Ga. App. 373 (2018) 

Defendant, who was on probation after entering a guilty plea to aggravated assault and 
false imprisonment, had his probation revoked by the trial court after it was alleged he 
committed a new offense of possession of a gun by a convicted felon in another state. 
Defendant appealed contending that: (1) the evidence was insufficient to demonstrate 
that he committed the new offense of possession of a firearm by a convicted felon; (2) 
that the trial court erred in admitting hearsay testimony regarding a document executed 
by defendant acknowledging that he was prohibited from possessing a firearm; and (3) 
that the trial court erred in imposing a greater sentence than was authorized by law. 
First, the evidence gave rise to the presumption of defendant’s constructive possession 
of the gun, and the trial court found that the defense's evidence to rebut that 
presumption lacked credibility. There was no evidence that others had equal access to 
the location where the gun was found. Because there was admissible evidence to support 
the accusation that defendant possessed a gun while he was a convicted felon in 
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violation of North Carolina law, which constituted a violation of the conditions of his 
probation, the Court of Appeals disagreed that the evidence was insufficient to support 
the trial court's revocation of his probation. Additionally, allowing an officer to testify 
defendant was given written notice that a condition of probation prohibited him from 
possessing a firearm was proper because the firearms acknowledgement was admissible 
under the business records exception to the hearsay rule in O.C.G.A. § 24-8-803(6). 
Lastly, the trial court was required to consider the law of state where defendant was 
residing. Resentencing was necessary because the trial court was authorized to revoke 
no more of defendant's probation than the maximum time authorized for his violation of 
the North Carolina statute he violated. O.C.G.A. § 42-8-34.1(d). Affirmed in part, 
vacated in part, and remanded. 

C. Present Sense Impression 

1. LEGREE v. STATE, No. A17A1782, 344 Ga. App. 793 (2018) 

After a bench trial, defendant was convicted of one count of family violence battery.  
Defendant appealed, arguing that the admission of the victim and witness’s out-of-court 
statements violated his Sixth Amendment right to confrontation.  The police officer was 
the only witness to testify at trial.  The Court considered two classes of hearsay 
statements, the 9-1-1 call and the statements of the victim and witness taken at the 
scene. The officer’s testimony as to the victim’s and witness’s statements taken at the 
scene were improperly admitted because the State presented no evidence that the 
witnesses were unavailable, which denied defendant the right to confront his accusers in 
violation of both the state and federal constitutions.  The Court found the statements 
were made to the police officer when there was no ongoing emergency, thus the 
statements were testimonial in nature and normal hearsay rules applied. The Court of 
Appeals held that the 9-1-1 call was admissible as a business record and an exception to 
the hearsay rule as a non-testimonial present sense impression under O.C.G.A. § 24-8-
803.  The Court of Appeals reversed the judgment and remanded the case to the trial 
court. 

D. Prior Consistent Statements 

1. ATKINS v. STATE, No. S17G1996, 2018 Ga. LEXIS 542 (2018) 

At trial, the jury convicted defendant of statutory rape and aggravated child molestation. 
Defendant appealed to the Court of Appeals, which affirmed the decision of the trial 
court. Defendant appealed to the Supreme Court arguing that  a victim’s prior 
statements cannot provide sufficient corroboration under O.C.G.A. § 16-6-3. The 
Supreme Court held that a victim’s prior statements does not provide sufficient 
corroboration under a O.C.G.A. § 16-6-3 statutory rape crime because it is not 
independent evidence. Defendant also alleged that the trial court prohibited him from 
establishing the victim’s motive to lie. However, the record showed that defendant’s 
actual request was to be permitted to provide evidence of the victim’s multiple previous 
partners in hopes of discovering a motive to lie. The trial court concluded that defendant 
was seeking to inquire into the victim’s entire sexual history in violation of the Rape 
Shield Statute, which was affirmed by the Supreme Court. The Supreme Court reversed 
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defendant’s conviction for statutory rape because of the lack of corroborating evidence. 
The Supreme Court affirmed defendant’s conviction for aggravated child molestation 
because the corroboration requirement of O.C.G.A. § 16-6-3 (a) was not applicable.  

2. RAY v. STATE, No. A18A0333, 345 Ga. App. 522 (2018) 

After a jury trial, defendant was found guilty of rape of a mentally disabled relative.  On 
appeal, defendant challenged several evidentiary rulings.  Defendant argued a video 
recording of the victim’s forensic interview was hearsay and the trial court erred in 
allowing its admission.  The Court of Appeals agreed with the trial court that the video 
was not hearsay and that it was admissible as a prior consistent statement under 
O.C.G.A. § 24-6-613(c), and that the video rebutted the implied charge that relatives and 
state officials had influenced the victim’s trial testimony after the video was made.  
Defendant also argued that the trial court erred in excluding evidence that the victim 
was previously raped by the victim’s brother, who is a registered sex offender and who 
the family allowed to live near the victim.  At trial, defendant argued this evidence was 
relevant to impeach the credibility of the victim’s cousin and primary caregiver who 
asserted that she sought to keep the victim safe from sexual predators.  The Court of 
Appeals found no reversible error in the trial court excluding this evidence as defendant 
still established through cross-examination that the brother was a registered sex 
offender who was briefly allowed to live near the victim on her caregiver’s property, and 
therefore successfully presented evidence that called the caregiver’s credibility into 
question.  Finally, defendant argued that the trial court erred in excluding evidence that 
the victim’s aunt had falsely accused others on several previous occasions of sexual 
misconduct on the victim.  The trial court ruled this evidence was irrelevant and noted 
that aunt was deceased and could not be a witness at trial, but the Court of Appeals 
disagreed.  On appeal, the Court held that evidence of a victim’s prior false claims of 
sexual abuse are admissible in a sexual assault case to attack the credibility of the 
prosecutrix and as substantive evidence tending to prove that the instant offense did not 
occur. The Court further held that this was applicable to the false accusations by the 
victim’s aunt since defendant asserted the family members of the victim convinced the 
victim to fabricate the allegations against defendant, and the aunt made the initial 
report to police.  The Court of Appeals vacated the order denying a new trial on other 
grounds but held that on retrial the trial court must make threshold determinations that 
a reasonable probability of falsity existed in regards to the evidence of the victim’s aunt’s 
previous false claims. 

3. BROWN v. STATE., No. S17A1141, 302 Ga. App. 454 (2017) 

Following a trial by jury, defendant was convicted of malice murder and other crimes.  
On appeal, defendant argued that the trial court erred by improperly commenting on the 
evidence and that he was denied effective assistance of counsel because his counsel 
failed to make several objections on evidence grounds, including hearsay and improper 
bolstering.  The court disagreed, finding that counsel did not perform deficiently by 
failing to raise objections to statements made during the detective’s testimony because, 
during cross-examination of the detective, trial counsel pursued a line of questioning 
designed to show the jury that the police did not conduct a thorough investigation of the 
murder and instead simply took co-defendant’s version of events at face value.  Counsel 
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then returned to that point in the closing argument and reasonably could have chosen 
not to object to the detective’s statements regarding the detective’s personal belief in co-
defendant’s account because that testimony supported the defense theory that the State 
cut short its investigation based on blind faith in co-defendant, whose credibility trial 
counsel had already thoroughly attacked on cross-examination.  The Court also found 
that the trial court did not violate O.C.G.A. § 17-8-57 by commenting on the evidence 
when explaining to the jury that defendant’s video recorded interview with the police 
had been redacted so that it included only relevant portions because this comment did 
not pertain to a disputed issue of fact or express an opinion as to whether that fact had 
or had not been proved at trial.  Instead, the video helped to clarify to the jury which 
issues were relevant as irrelevant evidence is not admissible.  Judgement affirmed in 
part and vacated in part, and remanded for further issues. 

4. PUCKETT v. STATE, No. S18A0203, 303 Ga. 814 (2018) 

On appeal, defendant contended that the trial court erred in allowing improper 
bolstering of the statements of a State’s witness at trial. Defendant argued that the 
State’s witness’ veracity must have been challenged by defendant during his cross-
examination before other bolstering testimony could be admitted. A witness’ prior 
consistent statement is admissible where (1) the veracity of the witness’ testimony is 
placed at issue during trial; (2) the witness is present in trial; and (3) the witness is 
available for cross-examination. Reviewing the case, the Court found that defendant had 
placed the witness’ veracity at issue during his cross-examination by suggesting that the 
witness’ testimony may have been improperly influenced. The Court affirmed the trial 
court’s decision, finding that there was no abuse of discretion. 

E. Past Recorded Recollection 

1. PIERCE v. STATE, No. S17A0828, 302 Ga. 389 (2017) 

Following a jury trial, defendant was found guilty of six counts of aggravated child 
molestation, two counts of child molestation, two counts of sexual battery, and one 
count each of sexual exploitation of a child, distribution of Hydromorphone, and 
distribution of Alprazolam involving acts with three teenage boys.  On appeal, defendant 
argued that the trial court erred in admitting a videotaped interview involving one of the 
teenagers into evidence under O.C.G.A. § 24-8-803 because the teenager was a reluctant 
witness who did not wish to testify.  Specifically, defendant argued that the statements 
of the witness were inadmissible hearsay and that he was deprived of his Sixth 
Amendment right of confrontation.  The Court disagreed, finding that the trial court did 
not abuse its discretion in allowing the videotape to be played for the jury because the 
witness affirmed that he was the witness in the video, remembered giving the statement, 
told the truth in the statement, had knowledge about what he said in the video, and the 
statements made on tape were fresh in his memory.  Given these factors, the statement 
in the videotaped interview did not violate the past recollection recorded exception to 
hearsay under O.C.G.A. § 24-8-803(5).  The Supreme Court also rejected defendant’s 
Confrontation Clause argument, ruling that his rights were not violated because the 
witness of the statement in the videotape was present, available at trial and cross-
examined and further held that the witness statement in the videotape did not violate 
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O.C.G.A. § 24-4-404(b) since it was admitted into evidence of the crimes against the 
victim and not as evidence of defendant’s other crimes or wrongs.  Finally, the Supreme 
Court found that the witness’s statement to police was relevant as evidence of the crimes 
charged and that the only direct evidence of the sex acts defendant committed against 
the witness outweighed any danger of unfair prejudice. 

F. Statements Against Interest 

1. ROBLES v. YUGUEROS, No. A15A1566, 343 Ga. App. 377 (2017) 

Plaintiff’s wife was treated by defendant doctor.  Defendant doctor provided certain 
treatment, but did not order a CT scan or procure the radiology report from another 
hospital.  Plaintiff’s wife died.  Plaintiff sued defendant doctor and the institution where 
he worked.  Plaintiff served defendant institution with a notice of deposition to depose a 
representative of the practice under O.C.G.A. § 9-11-30(b)(6).   In the deposition, the 
deponent, founder and co-owner of defendant institution, answered questions about the 
standard of care to order a CT scan.  Defendants moved to exclude the testimony 
because the requirements of the admission of expert testimony in civil cases, O.C.G.A. § 
24-7-702, had not been met, in part, because the founder had not been provided all the 
data necessary to form an opinion.  The trial court agreed and excluded the testimony, 
and the jury returned a defense verdict.  The Court of Appeals reversed on the ground 
that the evidence was not offered as expert testimony under O.C.G.A. § 24-7-702(b), but 
as a party's admission against interest under O.C.G.A. § 9-11-32(a)(2).  The Supreme 
Court disagreed.  The Supreme Court noted that although O.C.G.A. § 9-11-32(a)(2) 
states that the deposition of an organizational representative “may be used by an 
adverse party for any purpose,” it does not create a rule of evidence that allows any 
deposition taken by an organizational representative to be admitted at trial in its 
entirety as an admission against interest.  It only provides for the admission of the 
deposition when that admission is permitted under relevant rules of evidence, such as in 
circumstances in which deposition may be used for the purpose of impeachment under 
O.C.G.A. § 9-11-32(a)(1).  After the Supreme Court reversed the Court of Appeals’ 
judgment and remanded the case with direction, the Court of Appeals vacated its earlier 
decision and issued a new order, affirming the trial court’s decision to exclude the 
O.C.G.A. § 9-11-30(b)(6) deposition testimony of defendant doctor regarding the 
standard of care because the plaintiff proponent of the testimony sought admission 
solely on the grounds that the testimony was procured in an O.C.G.A. § 9-11-30(b)(6) 
deposition and did not otherwise attempt to show that it was admissible pursuant to § 
24-7-702.  Specifically, the Court of Appeals noted that, “[a]s the Supreme Court has 
since clarified, the trial court's role of gatekeeper under O.C.G.A § 24-7-702 ‘is not 
extinguished simply because deposition testimony, including expert testimony, is 
secured under O.C.G.A § 9-11-30(b)(6).’”  Judgment affirmed. 

G. Admissions by Party Opponent 

1. STATE v. WILKINS, No. S17A0873, 302 Ga. 156 (2017) 

The State appealed the trial court’s order granting defendant’s pretrial motion in limine 
to exclude incriminating statements made by his co-defendant with regard to a 2013 
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double murder.  The trial court held that some of the statements, while made by a co-
conspirator, were not made “in furtherance of the conspiracy” and thus did not fall 
within the exception to the hearsay rule provided by O.C.G.A. § 24-8-801(d)(2)(E).  The 
former Georgia code relating to this issue was O.C.G.A. § 24-3-5, which stated “[a]fter 
the fact of conspiracy is proved, the declarations by any one of the conspirators during 
the pendency of the criminal project shall be admissible against all.”  The former code 
section was interpreted to apply to statements made before, during, and after the 
concealment phase of a conspiracy.  The new Evidence rule, O.C.G.A. § 24-8-
801(d)(2)(E) states that an admission is “a statement by a coconspirator of a party 
during the course and in furtherance of the conspiracy, including a statement made 
during the concealment phase of a conspiracy.”  The Supreme Court held that based on 
the evidence presented to the trial court, the trial court’s determination that certain of 
the statements by the co-conspirator of defendant were not made “in furtherance of the 
conspiracy” was supported by the evidence and not clearly erroneous. 

H. Admissions by Co-Conspirator 

1. MANGRAM v. STATE, No. S18A0846, 2018 Ga. LEXIS 465 (2018) 

The jury found defendant guilty of malice murder, concealing a death, possession of a 
firearm during the commission of a crime, and possession of a handgun by a person 
under eighteen. Defendant appealed the trial court’s denial of his motion for a directed 
verdict of acquittal. Defendant claimed that the trial court erred because there was 
insufficient evidence to corroborate his co-indictee’s testimony. Under Georgia law, a 
conviction based on the testimony of a co-indictee requires the introduction of some 
other evidence corroborating the testimony implicating the defendant. The co-indictee’s 
testimony was corroborated by the testimony of the 911 caller, the surveillance video, 
and a law enforcement officer. This circumstantial evidence sufficiently corroborated 
the co-indictee’s testimony for purposes of O.C.G.A. § 24-14-8. Defendant also appealed 
the trial court’s denial of his motion for mistrial on the basis of a rumor introduced by 
the State. The State presented testimony from the victim’s grandmother that she had 
heard that there was a bounty on him. The trial court judge instructed the jury to 
disregard the testimony. Defendant did not provide evidence that the jury disregarded 
the trial court’s instruction and considered the excluded testimony in rendering its 
verdict. The Supreme Court affirmed.  

I. Forfeiture-by-Wrongdoing 

1. HENDRIX v. STATE, No. S18A0382, 303 Ga.  525 (2017) 

Following a jury trial, defendant was convicted of felony murder and related crimes.  
Prior to defendant’s arrest, defendant’s grandmother voluntarily contacted police with 
information about the murder.  Defendant appealed, inter alia, arguing that the trial 
court erred in admitting certain witness testimony in violation of the forfeiture-by-
wrongdoing exception to hearsay.  Prior to trial, defendant’s grandmother was reluctant 
to testify about her statement to the police and told a detective that the only way to get 
her to testify in court would be if she was arrested, so the State procured a material 
arrest warrant for her.  At trial, when presented with transcripts of her prior interviews 
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to refresh her recollection, she stated that she did not want to read her statement.  The 
trial court allowed for her prior statements to be admitted into testimony under the 
forfeiture-by-wrongdoing exception.  O.C.G.A. § 24-8-804(b)(5) provides that, if a 
declarant is unavailable as a witness, “[a] statement offered against a party that has 
engaged or acquiesced in wrongdoing that he was intended to, and did procure the 
unavailability of the declarant of a witness” should not be excluded by the hearsay rule.  
Because the government showed that defendant engaged or acquiesced in wrongdoing 
intended to procure the declarant’s availability, and that wrongdoing did actually 
procure her unavailability by a preponderance of the evidence, the Court held that the 
trial court did not abuse its discretion by admitting the declarant grandmother’s 
statements into evidence.  The Supreme Court also held that, even if the trial court 
erred, the introduction of the declarant’s statements only amounted to harmless error 
since there was overwhelming direct evidence, based on defendant’s own statements, to 
convict. 

J. Necessity Exception 

1. SMITH v. STATE, No. S17A1490, 302 Ga. 699 (2017) 

Defendant was convicted of felony murder and related offenses and appealed this 
decision arguing that the trial court erred in admitting hearsay statements pursuant to 
the necessity exception. The State admitted evidence of six lay witnesses regarding 
numerous prior statements made by the victim concerning her violent relationship with 
defendant. Per the old Evidence Code, the basic requirements for admission of hearsay 
under the necessity exception are as follows: (1) the declarant of the statement is 
“unavailable”; (2) the declarant’s statement “is relevant to a material fact and … more 
probative on that material fact than other evidence that may be procured and offered”; 
and (3) the statement exhibits specific indicia of reliability. Defendant accepted the first 
two prongs, but argued that the victim’s statements did not exhibit sufficient indicia of 
reliability because she was having an affair with two of the lay witnesses. The Court 
found no error in this case, because there was no record offered in the case that the 
victim was having an affair at the time she shared these statements. Furthermore, the 
Court stated that if the trial court had erred in admitting the testimony it would only be 
considered harmless error due to the strength of the other evidence presented. 

K. Child Hearsay Statute 

1. JACKSON v. STATE, No. A17A2064, 344 Ga. App. 618 (2018) 

After a jury trial, defendant was convicted of two counts of child molestation and one 
count of theft by taking.  Defendant appealed, challenging the sufficiency of the evidence 
as to one count and that his trial counsel was ineffective.  Upon review of the record and 
viewing the evidence in the light most favorable to the verdict, the Court found that 
there was sufficient evidence to support the convictions.  Defendant also argued that his 
trial counsel was ineffective for failing to object to bolstering evidence from the victim’s 
parents.  The Court found that evidence was admissible under the Child Hearsay 
Statute, O.C.G.A § 24-8-820, which does not pertinently differ from the former version 
of the statute, O.C.G.A. § 24-3-16.  In order to meet the conditions, the victim must have 
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been less than 16 years old when he made the out-of-court statements, the statements 
must describe acts of sexual contact performed on him or in his presence, the State must 
provide defendant with notice prior to trial of its intent to use the out-of-court 
statements, the victim must testify at trial, and the persons whom the victim told must 
be subject to cross-examination.  The Court found that the record supported that these 
conditions had been met and disagreed that defendant’s counsel’s failure to mount a 
meritless objection showed ineffective assistance of counsel.  Judgment affirmed. 

2. STATE v. ALMANZA, No. A17A1270, 344 Ga. App. 38 (2017) 

The State appealed the decision of the trial court in the case involving the indictment of 
defendant for child molestation, incest, and other sexual related crimes. The State 
sought to admit testimony of child victim’s doctors which related to the mother telling 
the doctors the victim alleged abuse and identified defendant as the abuser. The trial 
court allowed part of the testimony, but not the part of the testimony where the doctor 
repeated a conversation where the defendant was identified as the abuser. The State 
argued that the trial court abused its discretion in not allowing the testimony, however 
the Court of Appeals did not agree.  Per OCGA § 24-8-803(4), hearsay testimony from 
doctors is generally allowed where the doctor is speaking on information regarding the 
cause of the injury or conditions requiring treatment. However, statements identifying 
the person allegedly responsible for the victim’s injuries are not admissible under the 
medical diagnosis exception. On the other hand, the Child Hearsay Statute allows out-
of-court statements in which the victim identifies his or her abuser to third parties, 
which includes medical professionals. In this case, the Court could not find the 
testimony to fall under either exception. The portions of the mother’s testimony fell 
outside of the Rule 803 exception and could not be considered an exception under Child 
Hearsay Statute because there wasn’t an inherent guarantee of trustworthiness in her 
testimony. Therefore, the judgment was affirmed. 

L. Confrontation Clause 

1. LEGREE v. STATE, No. A17A1782, 344 Ga. App. 793 (2018) 

After a bench trial, defendant was convicted of one count of family violence battery.  
Defendant appealed, arguing that the admission of the victim and witness’s out-of-court 
statements violated his Sixth Amendment right to confrontation.  The police officer was 
the only witness to testify at trial.  The Court considered two classes of hearsay 
statements, the 9-1-1 call and the statements of the victim and witness taken at the 
scene. The officer’s testimony as to the victim’s and witness’s statements taken at the 
scene were improperly admitted because the State presented no evidence that the 
witnesses were unavailable, which denied defendant the right to confront his accusers in 
violation of both the state and federal constitutions.  The Court found the statements 
were made to the police officer when there was no ongoing emergency, thus the 
statements were testimonial in nature and normal hearsay rules applied. The Court of 
Appeals held that the 9-1-1 call was admissible as a business record and an exception to 
the hearsay rule as a non-testimonial present sense impression under O.C.G.A. § 24-8-
803.  The Court of Appeals reversed the judgment and remanded the case to the trial 
court. 
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2. PIERCE v. STATE, No. S17A0828, 302 Ga. 389 (2017) 

Following a jury trial, defendant was found guilty of six counts of aggravated child 
molestation, two counts of child molestation, two counts of sexual battery, and one 
count each of sexual exploitation of a child, distribution of Hydromorphone, and 
distribution of Alprazolam involving acts with three teenage boys.  On appeal, defendant 
argued that the trial court erred in admitting a videotaped interview involving one of the 
teenagers into evidence under O.C.G.A. § 24-8-803 because the teenager was a reluctant 
witness who did not wish to testify.  Specifically, defendant argued that the statements 
of the witness were inadmissible hearsay and that he was deprived of his Sixth 
Amendment right of confrontation.  The Court disagreed, finding that the trial court did 
not abuse its discretion in allowing the videotape to be played for the jury because the 
witness affirmed that he was the witness in the video, remembered giving the statement, 
told the truth in the statement, had knowledge about what he said in the video, and the 
statements made on tape were fresh in his memory.  Given these factors, the statement 
in the videotaped interview did not violate the past recollection recorded exception to 
hearsay under O.C.G.A. § 24-8-803(5).  The Supreme Court also rejected defendant’s 
Confrontation Clause argument, ruling that his rights were not violated because the 
witness of the statement in the videotape was present, available at trial and cross-
examined and further held that the witness statement in the videotape did not violate 
O.C.G.A. § 24-4-404(b) since it was admitted into evidence of the crimes against the 
victim and not as evidence of defendant’s other crimes or wrongs.  Finally, the Supreme 
Court found that the witness’s statement to police was relevant as evidence of the crimes 
charged and that the only direct evidence of the sex acts defendant committed against 
the witness outweighed any danger of unfair prejudice. 

3. STATE v. JEFFERSON, No. S17A1085, 302 Ga. 435 (2017) 

After defendants were charged with, among other things, attempted murder, aggravated 
battery, kidnapping, and violations of the of the Georgia Street Gang Terrorism and 
Prevention Act, the State provided notice that it intended to introduce into evidence at 
trial four certified copies of criminal convictions relating to defendant and other third-
party members for purposes “of proving the existence of a criminal street gang and 
criminal gang activity” under O.C.G.A. § 16 15-9.  Defendants moved to declare this 
provision of the Act unconstitutional.  The trial court granted defendants’ motion, 
finding that the use of prior convictions of non-testifying gang members at trial to prove 
criminal street gang activity violated defendants’ constitutional confrontation rights and 
excluded the use of any of the third party convictions against defendants.  In reaching its 
decision, the trial court relied on the United States Supreme Court’s ruling in Kirby v. 
United States, 174 U.S. 47 (1899).  The State appealed, arguing that the trial court erred 
in concluding that O.C.G.A. § 16-15-9 was facially unconstitutional.  The Supreme Court 
agreed with the trial court, reasoning that “a criminal defendant is unconstitutionally 
deprived of his fundamental right of confrontation when third party convictions are 
used as a substitute for testimony against that defendant to prove an element of a 
criminal charge against him.”  Kirby at 61.  Specifically, the Supreme Court found that 
O.C.G.A. § 16-15-9 violated the Confrontation Clause by allowing the State to use 
convictions of non-testifying individuals other than the accused to prove an essential 
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element of the charged offense.  The Supreme Court found further that these prior 
convictions are “testimonial in nature” when used to prove the truth of the facts of the 
underlying crime and that the State could not introduce the third party convictions 
through the testimony of an expert on state gangs to avoid violating defendants’ Sixth 
Amendment rights to confrontation.  Judgment affirmed. 

4. KEMP v. STATE, Nos. S17A1646, S17A1647, S17A1648, 303 Ga. 385 (2018) 

Following a jury trial, three defendants were each convicted of malice murder, felony 
murder, aggravated assault, armed robbery, concealing the death of another and 
possession of a firearm during the commission of a crime.  Defendants appealed, 
challenging the testimony of a fellow gang member and permitting a “non-examining 
doctor” to testify about the post-mortem examination of the victim.  The Court found 
that the trial court did not err in admitting a fellow gang member’s testimony under 
O.C.G.A. § 24-8-801(d)(2)(E) as the statements were made in continuance of a 
conspiracy of being part of a street gang, as opposed to part of the conspiracy to commit 
the specific criminal acts charged here. Rule 801(d)(2) provides that admissions by 
party opponents shall not be excluded under the hearsay rule. As applicable here, an 
admission by a party-opponent includes a statement offered against a party that was 
made by a coconspirator “of a party during the course and in furtherance of the 
conspiracy, including a statement made during the concealment phase of a conspiracy.” 
OCGA § 24-8-801(d)(2)(E). This co-conspirator rule, established with the passage of the 
new Evidence Code, largely tracks (but is not identical to) Rule 801(d)(2)(E) of the 
Federal Rules of Evidence and also carries forward aspects of the coconspirator rule that 
existed under our old Evidence Code —principally, that a conspiracy does not 
necessarily end upon the achievement of its object.  It is not required that a conspiracy 
be charged in order for a statement to be admissible under Rule 801(d)(2)(E). One 
defendant objected to the testimony of the medical examiner, but the Court found this 
claim without merit.  The medical examiner witness did not author the autopsy but did 
participate, was subject to cross examination and did not testify about another doctor’s 
observations or conclusions.  Because the defendant could cross examine the witness, 
there was no violation of the Confrontation Clause.  Judgment affirmed. 

M. Residual Exception 

1. JACOBS v. STATE, No. S17A1892, 303 Ga. 245 (2018) 

Following a jury trial, defendant was found guilty of malice murder, felony murder, 
aggravated assault, and possession of a firearm during the commission of a felony in 
connection with the shooting death of his wife.  On appeal, defendant contented that the 
trial court erred in allowing statements the victim made to her friends and text messages 
to be admitted under the residual hearsay exception found in O.C.G.A. § 24-8-807.  The 
Court affirmed the trial court's ruling allowing the evidence.  Rule 807 states in relevant 
part, "A statement not specifically covered by any law but having equivalent 
circumstantial guarantees of trustworthiness shall not be excluded by the hearsay rule, if 
the court determines that: (1) The statement is offered as evidence of a material fact; (2) 
The statement is more probative on the point for which it is offered than any other 
evidence which the proponent can procure through reasonable efforts; and (3) The 
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general purposes of the rules of evidence and the interests of justice will best be served 
by admission of the statement into evidence."  Defendant only contended that the 
statements did not have sufficient "guarantees of trustworthiness" in order to be 
admissible under the residual hearsay exception.  The Court disagreed and explained 
that the statements and text messages at issue consistently spoke to defendant's abusive, 
controlling, and violent behavior towards the victim during their marriage and during 
the victim's efforts to leave defendant, and that in light of the secretive nature of 
domestic abuse, the Court was not convinced that the statements from the victim do not 
bear an increased level of trustworthiness. 

2. MILLER v. STATE, No. S17A1578, 303 Ga. 1 (2017) 

Defendant was convicted of malice murder and concealing the death of another relating 
to the death of decedent.  At trial, on cross-examination, a close friend of the decedent 
testified that she drove the decedent home from a club and that when she picked her up, 
she had several injuries, and specifically told the friend that she was just in a fight with 
defendant.  The State asked the friend whether she had any conversations with the 
decedent regarding whether she and defendant ever got into a fight.  Before the friend 
could respond, defense counsel objected claiming that the State failed to establish 
proper foundation for an exception to the hearsay rule and the trial court overruled this 
objection.  Defendant appealed, arguing that the trial court erroneously admitted this 
testimony into evidence because the statement is inadmissible hearsay under the 
residual hearsay exception (O.C.G.A. § 24-8-807).  The Supreme Court disagreed, 
finding that the proper consideration is not the actual reliability of the witness relating 
the statement but that of the declarant, noting that it is the “trustworthiness of the 
declarant who originally made the statements, not the trustworthiness of the witness 
reciting the statement.”  The credibility of the close personal friend testifying to the 
declarant’s statement was not relevant to whether the hearsay statement was sufficiently 
reliable to be admitted under the necessity exception and thus the statement did not fall 
within the residual exception.  The Supreme Court thus held that trial court did not 
abuse its discretion by allowing the statement into evidence.  Judgement affirmed. 

3. THOMPSON v. STATE, No. S17A0935, 302 Ga. 533 (2017) 

Appealing his malice murder conviction, defendant contended that the trial court erred 
by admitting character evidence and hearsay evidence. The Court agreed that the 
character evidence was improperly admitted and that the admission was not harmless, 
therefore the trial court decision was reversed. Defendant first contended that the trial 
court erred in admitting evidence of defendant previously participating in an armed 
robbery three-and-a-half years after the charge convicted of and that he was a drug 
dealer who purchased an assault rifle. The Court agreed regarding the armed robbery 
but disagreed regarding the drug dealer evidence. The State sought to admit the 
evidence of the armed robbery to show defendant’s motive to commit the murders. 
However, the Court declined to view it that way, stating that the subsequent attempted 
armed robbery shows evidence of propensity rather than motive. Evidence of propensity 
is inadmissible character evidence. Regarding the evidence that defendant was a drug 
dealer, the Court did not find that the purchasing of a gun could be considered the type 
of act that relates to character. Therefore, that evidence was admissible.  Next, 
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defendant contended that the trial court erred when it allowed one of the victim’s 
brothers to testify about a conversation he had with the other victim the night both 
victims were murdered. Defendant argued that the brother’s testimony did not have 
requisite guarantees of trustworthiness to be admissible. Per Rule 807, an analysis must 
be made considering whether the statements have guarantees of trustworthiness given 
the circumstances under which they were made. The trustworthiness of the declarant 
who originally made the statement is generally examined, not the trustworthiness of the 
witness reciting the statement. Because the statements made by the brother prove to 
have some truthfulness in light of other evidence offered in the case and the facts at 
hand, the Court failed to rule that the trial court abused its discretion in admitting the 
testimony. 

N. Statement for Purpose of Medical Diagnosis or Treatment 

1. STATE v. ALMANZA, No. A17A1270, 344 Ga. App. 38 (2017) 

The State appealed the decision of the trial court in the case involving the indictment of 
defendant for child molestation, incest, and other sexual related crimes. The State 
sought to admit testimony of child victim’s doctors which related to the mother telling 
the doctors the victim alleged abuse and identified defendant as the abuser. The trial 
court allowed part of the testimony, but not the part of the testimony where the doctor 
repeated a conversation where the defendant was identified as the abuser. The State 
argued that the trial court abused its discretion in not allowing the testimony, however 
the Court of Appeals did not agree.  Per OCGA § 24-8-803(4), hearsay testimony from 
doctors is generally allowed where the doctor is speaking on information regarding the 
cause of the injury or conditions requiring treatment. However, statements identifying 
the person allegedly responsible for the victim’s injuries are not admissible under the 
medical diagnosis exception. On the other hand, the Child Hearsay Statute allows out-
of-court statements in which the victim identifies his or her abuser to third parties, 
which includes medical professionals. In this case, the Court could not find the 
testimony to fall under either exception. The portions of the mother’s testimony fell 
outside of the Rule 803 exception and could not be considered an exception under Child 
Hearsay Statute because there wasn’t an inherent guarantee of trustworthiness in her 
testimony. Therefore, the judgment was affirmed. 

O. Excited Utterance 

1. JENKINS v. STATE, No. S17A1743, 303 Ga. 314 (2018) 

After a jury trial, defendant was convicted of felony murder, possession of a firearm 
during the commission of aggravated assault, and possession of a firearm during the 
commission of aggravated battery, in connection with the shooting of defendant’s son.  
Defendant appealed, arguing that the trial court abused its discretion in excluding 
evidence of defendant’s statements to the responding officer that defendant was 
showing defendant’s son a handgun when it accidently discharged as the statement did 
not fall under the excited utterance exception to the hearsay rule set forth in O.C.G.A. § 
24-8-803(2).  The Supreme Court affirmed the trial court’s ruling because not only was 
there sufficient passage of time for defendant to formulate a specific version of events to 

Chapter 2 
53 of 93



 

 

 

defendant’s advantage, but there was evidence supporting an inference defendant did so 
by asking a witness to help defendant and stating that defendant did not want to go to 
jail.  The Court further held that there was no evidence presented to show that 
defendant was actually experiencing stress or excitement at the time of his statement to 
the officer.  The Court vacated in part and remanded for sentencing on unrelated 
grounds. 

IV. OPINION EVIDENCE AND EXPERT WITNESSES 

A. Expert Testimony, Generally 

1. JONES v. STATE, No. S17A1298, 302 Ga. 488 (2017) 

Following a jury trial, defendant was found guilty of felony murder and other offenses.  
Defendant argued that he received ineffective assistance of counsel because his attorney 
failed to (1) object to the State’s leading questions to its witnesses, and (2) secure a 
medical expert.  The Supreme Court disagreed, finding that defendant failed to show 
that counsel was constitutionally ineffective because the attorney’s decision not to object 
to leading questions was a matter of strategy and not outside the broad range of 
reasonable professional conduct.  The Supreme Court also failed to find that had the 
attorney secured an expert witness in a timely manner to testify at trial then the 
outcome of the case would have been different.  Judgment affirmed in part and vacated 
in part (vacated parts unrelated to evidentiary issues). 

2. VINEYARD INDUS. v. BAILEY, No. A17A1290, 343 Ga. App. 517 (2017) 

Plaintiff filed suit against defendant, seeking damages under a negligence slip and fall 
theory.  After trial, the jury awarded plaintiff damages for past medical expenses, future 
medical expenses, and pain and suffering.  Defendant appealed, arguing that the trial 
court erred in excluding the opinion testimony of an expert witness.  The Court 
disagreed, and held that the trial court did not abuse its discretion in excluding the 
human factors expert testimony that warning signs would not have prevented plaintiff’s 
fall because the expert failed to explain, with a reasonable degree of scientific certainty, 
how plaintiff, or someone else in her position, would have responded to the warning 
sign.  The expert’s opinion did not satisfy the admissibility requirements of O.C.G.A. § 
24-7-702(b) nor did it introduce any evidence that was not within the common 
knowledge of the jurors.  The Court of Appeals affirmed the judgment. 

3. WALSH v. STATE, No. S17G0884, 303 Ga. 276 (2018) 

The Georgia Supreme Court granted certiorari to determine if the Court of Appeals 
erred in reversing the trial court's grant of Defendant's motion to suppress the results of 
a horizontal gaze nystagmus ("HGN") test conducted on defendant in connection with 
charges for DUI. The Court held that the Court of Appeals erred in reversing the trial 
court's suppression of the HGN test because the arresting officer failed to conduct the 
HGN test in compliance with accepted procedures by having defendant remove his 
glasses.  The arresting officer testified that he could not recall any other case in more 
than 800 HGN tests he had administered in which he did not ask the offender to remove 
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his eyeglasses and further that the manner in which defendant's HGN test was 
conducted was a "substantial deviation" from the officer's training, but the officer 
testified nonetheless that this deviation from the correct protocol was in "substantial 
compliance with the guidelines [that could] still yield informative results," and did not 
cause a difference in the test results.  The Court held that the Court of Appeals’ de novo 
review of the trial court’s order suppressing the HGN test was incorrect because the 
evidence was not uncontroverted based on the officers testimony and that the trial court 
was authorized to reject the testimony.  The Court further noted that the Court of 
appeals was in error in stating that "the evidence that [defendant's] glasses remained on 
while the HGN test was administered goes to the weight of the test results, not their 
admissibility."  The Court further held that the proper administration of defendant's 
HGN test was part of the State's foundational burden, and under the evidence presented 
during the hearing on the motion to suppress, the trial court did not clearly err in 
granting the motion. 

4. WOODRUM v. GA. FARM BUREAU MUT. INS. CO., No. A18A0596, 815 S.E.2d 
650 (2018) 

This case arose from an insurance action for a tree that fell on plaintiff’s home and the 
subsequent appraisal. Plaintiffs appealed the trial court’s grant of summary judgment in 
favor of defendant claiming that the trial court erred by excluding the expert testimony, 
or in the alternative, the lay testimony of the contractor who repaired their home. The 
trial court concluded that the contractor could not be an expert because he did not 
provide the methodology employed in reaching his assessed value, which was affirmed 
on appeal. The trial court also excluded the contractor from providing lay witness 
testimony.  On appeal, the Court found that this was a reversible error because the 
contractor had the opportunity to form a reasoned opinion as to the value of the house 
and was qualified to provide it. The Court of Appeals reversed the trial court’s grant of 
summary judgment. 

5. INTERFINANCIAL MIDTOWN, INC. v. CHOATE CONSTR. CO., No. A17A1160, 
343 Ga. App. 793 (2017) 

Plaintiff filed suit against defendants alleging violations of the Uniform Fraudulent 
Transfers Act (UFTA).  Following a lengthy and complex trial, the trial court entered 
judgment on jury verdict in favor of plaintiff.  Defendants appealed, arguing, inter alia, 
that the trial court erred in granting plaintiffs’ motion in limine to exclude expert 
evidence relevant to defendants’ intent.  The Court disagreed, finding that the trial court 
did not abuse its discretion in excluding the expert witness testimony offered by 
defendants to assert that they had a valid defense to plaintiff’s prior action in order to 
explain the later use of recovered money to pay attorneys to defend them, where the 
testimony was cumulative in nature and could have confused the jury about the primary 
issue under consideration and thus creating a re-trial of the prior action.  The Court also 
held that, although evidence of collateral matters may throw some remote light on the 
main issues of the cases, it is nevertheless necessary that trial judges be vested with 
some discretion as to the admissibility of this type of evidence.  Judgment affirmed. 
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6. BROWN v. STATE., No. S17A1141, 302 Ga. App. 454 (2017) 

Following a trial by jury, defendant was convicted of malice murder and other crimes.  
On appeal, defendant argued that the trial court erred by improperly commenting on the 
evidence and that he was denied effective assistance of counsel because his counsel 
failed to make several objections on evidence grounds, including hearsay and improper 
bolstering.  The court disagreed, finding that counsel did not perform deficiently by 
failing to raise objections to statements made during the detective’s testimony because, 
during cross-examination of the detective, trial counsel pursued a line of questioning 
designed to show the jury that the police did not conduct a thorough investigation of the 
murder and instead simply took co-defendant’s version of events at face value.  Counsel 
then returned to that point in the closing argument and reasonably could have chosen 
not to object to the detective’s statements regarding the detective’s personal belief in co-
defendant’s account because that testimony supported the defense theory that the State 
cut short its investigation based on blind faith in co-defendant, whose credibility trial 
counsel had already thoroughly attacked on cross-examination.  The Court also found 
that the trial court did not violate O.C.G.A. § 17-8-57 by commenting on the evidence 
when explaining to the jury that defendant’s video recorded interview with the police 
had been redacted so that it included only relevant portions because this comment did 
not pertain to a disputed issue of fact or express an opinion as to whether that fact had 
or had not been proved at trial.  Instead, the video helped to clarify to the jury which 
issues were relevant as irrelevant evidence is not admissible.  Judgement affirmed in 
part and vacated in part, and remanded for further issues. 

7. ROBLES v. YUGUEROS, No. A15A1566, 343 Ga. App. 377 (2017) 

Plaintiff’s wife was treated by defendant doctor.  Defendant doctor provided certain 
treatment, but did not order a CT scan or procure the radiology report from another 
hospital.  Plaintiff’s wife died.  Plaintiff sued defendant doctor and the institution where 
he worked.  Plaintiff served defendant institution with a notice of deposition to depose a 
representative of the practice under O.C.G.A. § 9-11-30(b)(6).   In the deposition, the 
deponent, founder and co-owner of defendant institution, answered questions about the 
standard of care to order a CT scan.  Defendants moved to exclude the testimony 
because the requirements of the admission of expert testimony in civil cases, O.C.G.A. § 
24-7-702, had not been met, in part, because the founder had not been provided all the 
data necessary to form an opinion.  The trial court agreed and excluded the testimony, 
and the jury returned a defense verdict.  The Court of Appeals reversed on the ground 
that the evidence was not offered as expert testimony under O.C.G.A. § 24-7-702(b), but 
as a party's admission against interest under O.C.G.A. § 9-11-32(a)(2).  The Supreme 
Court disagreed.  The Supreme Court noted that although O.C.G.A. § 9-11-32(a)(2) 
states that the deposition of an organizational representative “may be used by an 
adverse party for any purpose,” it does not create a rule of evidence that allows any 
deposition taken by an organizational representative to be admitted at trial in its 
entirety as an admission against interest.  It only provides for the admission of the 
deposition when that admission is permitted under relevant rules of evidence, such as in 
circumstances in which deposition may be used for the purpose of impeachment under 
O.C.G.A. § 9-11-32(a)(1).  After the Supreme Court reversed the Court of Appeals’ 
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judgment and remanded the case with direction, the Court of Appeals vacated its earlier 
decision and issued a new order, affirming the trial court’s decision to exclude the 
O.C.G.A. § 9-11-30(b)(6) deposition testimony of defendant doctor regarding the 
standard of care because the plaintiff proponent of the testimony sought admission 
solely on the grounds that the testimony was procured in an O.C.G.A. § 9-11-30(b)(6) 
deposition and did not otherwise attempt to show that it was admissible pursuant to § 
24-7-702.  Specifically, the Court of Appeals noted that, “[a]s the Supreme Court has 
since clarified, the trial court's role of gatekeeper under O.C.G.A § 24-7-702 ‘is not 
extinguished simply because deposition testimony, including expert testimony, is 
secured under O.C.G.A § 9-11-30(b)(6).’”  Judgment affirmed. 

8. SMITH v. CSX TRANSP. INC., No. A17A1201, 343 Ga. App. 508 (2017) 

Plaintiff sued defendant for work-related injuries, asserting claims under the Federal 
Employers’ Liability Act (“FELA”).  Plaintiff appealed from the trial court’s order 
granting summary judgment to the transportation company.  The plaintiff argued that 
the trial court erred in excluding the opinion testimony of an expert witness because (1) 
FELA relaxes the standard of causation that would otherwise apply in a personal injury 
case and consequently lowers the standard by which trial courts asses expert witness 
testimony, and (2) plaintiff’s expert testimony was admissible for purposes of proving 
causation.  The Court disagreed, finding FELA does not alter the standards for 
admission of expert witness testimony under O.C.G.A. § 24-7-702(b).  The Court also 
held that the trial court did not abuse its discretion in excluding the testimony because 
the expert testimony lacked sufficient reliability to be admissible since the expert’s 
causation opinions relied on plaintiff’s vague descriptions of work tasks which lacked 
specific information as to frequency or duration.  The expert also failed to obtain 
information relating to plaintiff’s particular job duties.  The expert’s opinion thus did 
not satisfy the necessary reliability and fell short of the requirements established under 
O.C.G.A. § 24-7-702 (b).  The Court of Appeals affirmed the trial court’s decision. 

9. MITCHELL v. STATE, No. S18A0193, 303 Ga. 491 (2018) 

Defendant appealed his convictions arguing that the trial court erred in allowing 
speculative testimony from a forensic biologist. In this case, the State called a forensic 
biologist to compare DNA of the defendant and other parties to the physical evidence (a 
ski mask) found at the scene of the crime. The forensic biologist’s testimony was that 
although she was unable to find DNA evidence that linked defendant to the ski mask, 
she could not exclude that he could have worn the mask. Defendant argued that the 
testimony was not admissible because it was speculative and not within the admissible 
testimony allowed for an expert witness. First, the Court noted that because defendant 
did not object to the testimony at trial, he waived any further objections to the matter. 
Second, the Court found that the testimony regarding reasons for the presence or 
absence of DNA on a sample falls within the scope of expert witness testimony. 
Judgment was affirmed. 
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B. Lay Witness Testimony 

1. GLENN v. STATE, No. S17A0858, 302 Ga. 276 (2017) 

Following a jury trial, defendant was found guilty of malice murder.  Among other errors 
raised related to his trial, defendant claimed that the trial court erred in denying his 
motion in limine to prevent lay witness identification testimony.  At trial, a lay witness 
was shown a video surveillance recording, along with still photos, and that witness 
identified defendant as being one of the men shown.  She acknowledged, both before 
and during trial, that she could not see his face well, but “could just tell” the man in the 
video was defendant.  Defendant contended that Georgia law prohibits lay witness 
identification based on photos or video.  The Supreme Court stated that Georgia’s new 
Evidence Code, under O.C.G.A. § 24-7-701(a), permits lay witness testimony in the form 
of opinions or inferences that are rationally based on the witness’s perception, helpful to 
a clear understanding of the determination of a fact in issue, and not based on scientific, 
technical or other specialized knowledge.  The Supreme Court further noted that rule is 
modeled on Federal Rule of Evidence 701(a), and that when considering the meaning of 
such provisions, that they look to decisions of federal appellate courts construing and 
applying the Federal Rules, especially the decisions of the United States Supreme Court 
and the Eleventh Circuit.  The Court specifically cited United States v. Pierce, 136 F.3d 
770, 774 (11th Cir. 1998), where the Eleventh Circuit held that where there is “some 
basis for concluding that [a] witness is more likely to correctly identify” a defendant as 
“the individual depicted in surveillance photographs,” then “lay opinion testimony 
identifying a defendant in photographs is admissible under Rule 701.”  The Court 
further noted that they found no meaningful distinction between lay witness testimony 
identifying a defendant in either photographs or in video recordings, citing additional 
cases of Federal Circuit Courts.  The Court stated that the video quality in this case was 
so poor that the average juror would not be able to distinguish the faces by themselves.  
The witnesses, who knew defendant prior to the crime, were in a better position to 
correctly identify him than the jurors. In addition, the defendant’s appearance had 
changed since the time of the crime such that the witness identification testimony was 
required to identify defendant.  The Supreme Court affirmed the judgment. 

2. WOODRUM v. GA. FARM BUREAU MUT. INS. CO., No. A18A0596, 815 S.E.2d 
650 (2018) 

This case arose from an insurance action for a tree that fell on plaintiff’s home and the 
subsequent appraisal. Plaintiffs appealed the trial court’s grant of summary judgment in 
favor of defendant claiming that the trial court erred by excluding the expert testimony, 
or in the alternative, the lay testimony of the contractor who repaired their home. The 
trial court concluded that the contractor could not be an expert because he did not 
provide the methodology employed in reaching his assessed value, which was affirmed 
on appeal. The trial court also excluded the contractor from providing lay witness 
testimony.  On appeal, the Court found that this was a reversible error because the 
contractor had the opportunity to form a reasoned opinion as to the value of the house 
and was qualified to provide it. The Court of Appeals reversed the trial court’s grant of 
summary judgment. 
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C. Basis for Expert Testimony 

1. PARKS v. STATE, No. S18A0949, 2018 Ga. LEXIS 548 (2018)  

The jury convicted defendant of felony murder, aggravated assault with a deadly 
weapon, possession of a firearm during commission of a crime, and participation in 
criminal gang activity. He appealed claiming that the trial court erred by permitting the 
State’s gang expert witness to testify over his hearsay objection. The Supreme Court 
agreed with defendant that a testifying expert witnesses could not provide an opinion 
based entirely on hearsay reports and that the testimony must be greater than the 
knowledge of the average juror. However, the trial court record demonstrated that the 
expert’s testimony was based on his firsthand knowledge obtained by interviewing gang 
members. The trial court concluded that the expert’s knowledge of the organization, 
symbols, and location were beyond the knowledge of the average juror. The Supreme 
Court affirmed the decision of the trial court.  

2. WATSON v. STATE, No. S18A0427, 303 Ga. 758 (2018)  

Defendant was convicted of felony murder and possession of a firearm. On appeal, he 
claimed that the trial court erred by permitting the lead detective to testify as a firearms 
expert. Defendant’s counsel objected to the prosecution’s question about the difference 
between .40-caliber and 9-millimeter firearms, which was overruled.  Defendant’s 
counsel did not object to any other testimony. On appeal, the Court held that by 
overruling defendant’s objection the trial court implicitly accepted the detective as an 
expert on the subject. The Court affirmed. 

V. DOCUMENTARY EVIDENCE 

A. Authentication 

1. HAWKINS v. STATE, No. S18A0886, 2018 Ga. LEXIS 544 (2018)  

At a jury trial, defendant was convicted of malice murder and two counts of unlawful 
possession of a firearm. Defendant appealed the conviction alleging that the trial court 
erred by incorrectly charging the jury and incorrectly denied his motion in limine to 
exclude evidence of Facebook messages. The Supreme Court explained that the standard 
for review was plain error, which means that the deviation from the legal rule must be 
clear or obvious and involve substantial rights of the defendant. Defendant claimed that 
the trial court did not give a charge on accomplice corroboration despite the fact that his 
accomplice was the only witness to directly tie him to the shooting. The Supreme Court 
concluded that the failure to correctly charge the jury on accomplice corroboration  
constituted a clear or obvious error, but the error did not affect the outcome of the case 
because additional evidence tying defendant to the shooting was presented. Defendant 
also claimed that the screenshots of Facebook messages used by the State were not 
properly authenticated and that they should have been excluded because defendant did 
not receive the messages until four days before the trial. At trial, the person who 
received the Facebook messages testified to the authenticity of the messages. The 
Supreme Court found that the trial court did not abuse its discretion in permitting the 
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testimony to authenticate the messages. The Supreme Court explained that defendant 
failed to show that the State acted in bad faith by not providing the evidence within ten 
days of the trial as required by O.C.G.A. § 17-16-4 and that he failed to show how he was 
prejudiced from the delayed disclosure. The Supreme Court affirmed the judgment.  

2. NATIONS v. STATE, No. A17A1444, 345 Ga. App. 92 (2018) 

After a jury trial, defendant was convicted for burglary and smash and grab burglary.  
Part of defendant’s appeal questioned the authenticity and chain of custody of a 
cigarette butt collected by a GBI agent from a stolen vehicle related to the crimes.  The 
Court of Appeals affirmed the trial court’s decision to admit the cigarette butt.  The 
Court of Appeals stated that the cigarette butt was not fungible evidence and could be 
recognized from its features by someone who previously saw the item and that such 
testimony would be sufficient to authenticate it, and that item was therefore 
authenticated when the GBI agent who collected the cigarette butt identified it at trial.  
The Court of Appeals went further and stated that even if proof of chain of custody was 
required, the State met this requirement by presenting testimony of each person who 
handled the butt from the time it was collected until trial and that no evidence was 
presented that suggested that someone tampered with the package containing the 
cigarette butt while in the State’s custody. 

3. FANNIE MAE v. HARRIS, No. A17A0694, 343 Ga. App. 295 (2017) 

Fannie Mae obtained a writ of possession after buying a residential property from a 
lender who obtained that property at a foreclosure sale.  On appeal, Fannie Mae argued 
that the state court erred in failing to consider the documents providing its right of 
possession and in failing to issue the writ.  Specifically, Fannie Mae argued that the trial 
court erred by excluding the superior court judgment, the deed under power, and the 
limited warranty deed as unauthenticated and inadmissible.  O.C.G.A. § 24-9-901(a) 
provides that the authentication or identification of a document is a condition precedent 
to admissibility of evidence.  A party seeking to authenticate a document must present 
sufficient evidence to make out a prima facie case that the proffered evidence is what it 
purports to be.  Once a prima facie case is established, the evidence can be admitted and 
the ultimate question of authenticity is decided by the factfinder.  Here, the trial court 
warned at a hearing that it would not admit the unauthenticated documents, later 
described the documents as “purported,” and ruled in favor of the occupant of the 
property.  Given that the trial court failed to consider whether the documents were 
admissible under Rule 901, the Court of Appeals vacated the trial court’s decision and 
remanded for consideration of the authentication issues. 

4. HODGES v. STATE, No. S17A0711, 302 Ga. 564 (2017) 

In this case, the State sought to introduce a compilation of text messages between 
defendant and his friend the night the victim was murdered. The State used the friend, a 
participant in the text conversation, to authenticate the document’s contents. The Court 
reviewed the State’s evidence referencing O.C.G.A. § 24-9-901(b)(1), which allows 
evidence to be authenticated by the testimony of a witness who has knowledge that a 
matter is what it is claimed to be. The particular evidence of text messages could be 
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authenticated in that manner per the rules. Therefore, the Court did not find error on 
the part of the trial court in admitting into evidence the authenticated compilation of 
messages. 

VI. EXAMINATION OF WITNESSES 

A. Witness Credibility 

1. BELCHER v. STATE, No. A17A1982, 344 Ga. App. 729 (2018) 

After a jury trial, defendant was convicted of armed robbery, kidnapping with bodily 
injury, hijacking a motor vehicle, possession of a firearm during the commission of a 
felony, financial-transaction-card fraud, battery, and possession of a firearm by a 
convicted felon during a crime.  Defendant appealed his convictions following the denial 
of his motion for a new trial, arguing that the evidence was insufficient and the trial 
court erred by permitting certain testimony.  The Court disagreed that the eyewitness 
testimony was insufficient as the Court was not willing to second guess the victim’s 
credibility on appeal.  Defendant’s second ground for appeal contended the trial court 
committed reversible error by permitting the State to elicit testimony that a co-
defendant’s father had attempted to bribe the victim into changing his account of the 
events.  The Court agreed that the trial court erred in admitting the evidence, but 
disagreed that the error required reversal of the defendant’s conviction.  The victim was 
questioned about statements made to law enforcement that were inconsistent with his 
trial testimony and the testimony regarding the attempted bribe was raised by the State 
to rehabilitate the victim’s testimony, specifically that by rejecting a financial incentive 
to lie, the victim was therefore telling the truth.  The trial court issued instructions to the 
jury that the testimony was being introduced for the limited purpose of the jury’s 
consideration of the witness’s credibility.  Defendant argued on appeal that the victim’s 
character for truthfulness had not been attacked and therefore the evidence was not 
admissible under O.C.G.A. § 24-6-608(a), as it was not the type of rehabilitative 
evidence allowed by the rule, or under O.C.G.A. § 24-6-608(b), as the testimony was 
elicited on redirect instead of cross examination.  The Court agreed.  The Court also 
rejected allowing the testimony under O.C.G.A. § 24-6-613, as the testimony regarding 
the bribe attempt was not a prior consistent statement.  Because the Court determined 
that the evidence was not admissible, it then considered whether it was harmless.  After 
reviewing the record de novo and weighing the evidence as the Court expects reasonable 
jurors to do, the Court concluded that there was sufficient evidence presented to the jury 
to support the verdict.  Judgment affirmed. 

B. Impeachment 

1. JORDAN v. STATE, No. A17A1580, 344 Ga. App. 267 (2018) 

Defendant appealed an armed robbery conviction arguing the trial court abused its 
discretion. Specifically, defendant argued that the trial court erred by allowing the State 
to introduce his prior convictions for the purpose of impeachment. The Court disagreed 
because defendant placed his credibility directly at issue during his testimony, which 
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made the evidence permissible under  O.C.G.A. § 24-6-609.  The Court found that there 
was no abuse of discretion in the trial court admitting the prior crimes. 

2. WEST v. STATE, No. A17A2020, 344 Ga. App. 274 (2017) 

Defendant was indicted on two counts of child molestation and statutory rape. After the 
trial court granted the State’s motion in limine to prohibit certain evidence, defendant 
applied for an interlocutory appeal from the order. Defendant argued that the trial court 
erred by allowing the State to introduce a recorded interrogation into evidence with 
certain statements redacted. Relying on the Completeness Doctrine, defendant argued 
that the redacted statements would show that he was not aware of the victim’s age and 
would not have done anything with the victim if he knew the victim was younger. The 
Completeness Doctrine is not useful in cases where the statement is irrelevant to the 
other parts of the statement introduced into evidence, and in this case, defendant’s 
belief of the victim’s age was not relevant because it was not an essential element of the 
crime of statutory rape or child molestation. Furthermore, mistake of fact is not a 
defense to either crime.  The Court also found that any statements the victim made 
regarding her age were not admissible for impeachment purposes because the victim’s 
age was not contested, and defendant’s knowledge of her age was not relevant. 
Therefore, the trial court’s decision was affirmed. 

3. MANNER v. STATE, No. S17A1519, 302 Ga. 877 (2017) 

Convicted of malice murder and related offenses, defendant appealed contending the 
trial court erred in failing to instruct the jury on impeachment by prior conviction 
related to a first offender guilty plea by one of the State’s witnesses. Defendant argued 
that because the State’s witness had not yet completed his first offender sentence at the 
time of the trial, the guilty plea qualified as a felony conviction that could be considered 
by the jury as impeachment evidence. However, the trial court declined to see it that 
way. Considering the new impeachment statute, the Court stated that first offender 
sentences were not “convictions” admissible as general impeachment evidence because 
an adjudication of guilt is required for a conviction. Furthermore, if the witness 
subsequently completed and was discharged from a first offender program, that earlier 
conviction may no longer be used as impeachment evidence. In this case, the witness’ 
first offender sentence was not an adjudication of guilt, therefore, it could not be 
considered a conviction admissible for the purposes of impeachment by prior 
conviction. Judgment affirmed. 

4. McKOY v. STATE, No. S17A1994, 303 Ga. 327 (2018) 

After a jury trial, defendant was convicted of malice murder.  At trial, defendant testified 
on direct examination but refused to testify on cross-examination after the prosecutor 
announced that he intended to use some of defendant’s journal entries to impeach 
defendant’s testimony, and the trial court ruled in limine that the journal entries were 
admissible.  As a result of the defendant’s refusal to testify on cross-examination, the 
trial court struck all of defendant’s direct testimony.  Defendant appealed his conviction 
and argued that the trial court erred in ruling that the journal entries were admissible 
because they were seized illegally and that striking defendant’s testimony violated due 
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process.  In affirming the trial court’s decision, the Supreme Court held that it need not 
reach the question of the admissibility of the journal entries as they were never admitted 
into evidence due to defendant’s refusal to testify on cross-examination and that any 
error the trial court may have made in ruling in limine was therefore not preserved for 
appellate review.  The Court stated harm could not be evaluated in the absence of the 
defendant’s testimony and the actual admission of the journal entries.  The Court also 
held the defendant’s due process rights were not deprived due to the trial court striking 
defendant’s testimony as the trial court clearly informed defendant of the consequences 
of refusing to take the stand for cross-examination and defendant had five other 
witnesses testify to his theory of self-defense. 

5. RAY v. STATE, No. A18A0333, 345 Ga. App. 522 (2018) 

After a jury trial, defendant was found guilty of rape of a mentally disabled relative.  On 
appeal, defendant challenged several evidentiary rulings.  Defendant argued a video 
recording of the victim’s forensic interview was hearsay and the trial court erred in 
allowing its admission.  The Court of Appeals agreed with the trial court that the video 
was not hearsay and that it was admissible as a prior consistent statement under 
O.C.G.A. § 24-6-613(c), and that the video rebutted the implied charge that relatives and 
state officials had influenced the victim’s trial testimony after the video was made.  
Defendant also argued that the trial court erred in excluding evidence that the victim 
was previously raped by the victim’s brother, who is a registered sex offender and who 
the family allowed to live near the victim.  At trial, defendant argued this evidence was 
relevant to impeach the credibility of the victim’s cousin and primary caregiver who 
asserted that she sought to keep the victim safe from sexual predators.  The Court of 
Appeals found no reversible error in the trial court excluding this evidence as defendant 
still established through cross-examination that the brother was a registered sex 
offender who was briefly allowed to live near the victim on her caregiver’s property, and 
therefore successfully presented evidence that called the caregiver’s credibility into 
question.  Finally, defendant argued that the trial court erred in excluding evidence that 
the victim’s aunt had falsely accused others on several previous occasions of sexual 
misconduct on the victim.  The trial court ruled this evidence was irrelevant and noted 
that aunt was deceased and could not be a witness at trial, but the Court of Appeals 
disagreed.  On appeal, the Court held that evidence of a victim’s prior false claims of 
sexual abuse are admissible in a sexual assault case to attack the credibility of the 
prosecutrix and as substantive evidence tending to prove that the instant offense did not 
occur. The Court further held that this was applicable to the false accusations by the 
victim’s aunt since defendant asserted the family members of the victim convinced the 
victim to fabricate the allegations against defendant, and the aunt made the initial 
report to police.  The Court of Appeals vacated the order denying a new trial on other 
grounds but held that on retrial the trial court must make threshold determinations that 
a reasonable probability of falsity existed in regards to the evidence of the victim’s aunt’s 
previous false claims 
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C. Cross Examination 

1. BAZAN v. BAZAN, No. A18A1476, 2018 Ga. App. LEXIS 486 (2018) 

Plaintiff successfully petitioned to modify child custody and child support. Defendant 
appealed following the trial court’s denial of his motion for new trial. Defendant alleged 
that the trial court did not permit him to introduce evidence for a defense from 
plaintiff’s petition and failed to take into account his pro se status. Although defendant 
was  initially represented by counsel, he chose to represent himself at the final hearing. 
The trial court gave defendant the opportunity to testify under oath or to call other 
witnesses. Defendant declined. After plaintiff’s counsel presented evidence for attorney’s 
fees, defendant requested that the court permit him to examine plaintiff. The trial court 
denied his request because the evidence was closed. The Court of Appeals explained that 
the decision to reopen was a discretionary matter for the trial court. The Court held that 
defendant’s pro se status did not entitle him to any deferential treatment in examining 
witnesses and affirmed the trial court’s decision.  

2. BELCHER v. STATE, No. A17A1982, 344 Ga. App. 729 (2018) 

After a jury trial, defendant was convicted of armed robbery, kidnapping with bodily 
injury, hijacking a motor vehicle, possession of a firearm during the commission of a 
felony, financial-transaction-card fraud, battery, and possession of a firearm by a 
convicted felon during a crime.  Defendant appealed his convictions following the denial 
of his motion for a new trial, arguing that the evidence was insufficient and the trial 
court erred by permitting certain testimony.  The Court disagreed that the eyewitness 
testimony was insufficient as the Court was not willing to second guess the victim’s 
credibility on appeal.  Defendant’s second ground for appeal contended the trial court 
committed reversible error by permitting the State to elicit testimony that a co-
defendant’s father had attempted to bribe the victim into changing his account of the 
events.  The Court agreed that the trial court erred in admitting the evidence, but 
disagreed that the error required reversal of the defendant’s conviction.  The victim was 
questioned about statements made to law enforcement that were inconsistent with his 
trial testimony and the testimony regarding the attempted bribe was raised by the State 
to rehabilitate the victim’s testimony, specifically that by rejecting a financial incentive 
to lie, the victim was therefore telling the truth.  The trial court issued instructions to the 
jury that the testimony was being introduced for the limited purpose of the jury’s 
consideration of the witness’s credibility.  Defendant argued on appeal that the victim’s 
character for truthfulness had not been attacked and therefore the evidence was not 
admissible under O.C.G.A. § 24-6-608(a), as it was not the type of rehabilitative 
evidence allowed by the rule, or under O.C.G.A. § 24-6-608(b), as the testimony was 
elicited on redirect instead of cross examination.  The Court agreed.  The Court also 
rejected allowing the testimony under O.C.G.A. § 24-6-613, as the testimony regarding 
the bribe attempt was not a prior consistent statement.  Because the Court determined 
that the evidence was not admissible, it then considered whether it was harmless.  After 
reviewing the record de novo and weighing the evidence as the Court expects reasonable 
jurors to do, the Court concluded that there was sufficient evidence presented to the jury 
to support the verdict.  Judgment affirmed. 
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3. ALLEN v. STATE, No. A18A0480, 345 Ga. App. 599 (2018) 

Following a jury trial, defendant was convicted of incest, rape, child molestation, and 
aggravated child molestation for sexually abusing his two children.  Defendant appealed  
the trial court’s denial of his motion for a new trial, which he made on various grounds.  
This included a claim of the admission of impermissible character evidence that 
occurred during cross examination which dealt with defendant’s past violent behavior in 
the home.  The Court of Appeals noted that rape includes an element of force, and that 
force “may be inferred from the familial relationship, and may be proved by direct or 
circumstantial evidence.  Lack of resistance, induced by fear, is not legally cognizable 
consent.” Williams v. State, 284 Ga. App. 255, 256-257 (2007); Pollard v. State, 260 Ga. 
App. 540, 542-543 (2003).  The Court of Appeals stated that evidence of defendant’s 
violent behavior in the home in the past made it more probable that the child victims 
submitted to intercourse with defendant because of intimidation.  The Court also noted 
that “Georgia’s appellate courts have consistently held that evidence of a defendant’s 
history of violence toward a victim, a victim’s family, or even a witness, is admissible to 
explain a delay by the victim, her family, or another witness in reporting a crime.” 
Brown v. State, 324 Ga. App. 718, 724 (2013).  In this case, the Court of Appeals held 
that the State’s questioning was also probative of whether defendant’s behavior created 
a threating atmosphere in the home and would have therefore tended to explain the 
victim’s reluctance to disclose the abuse.  The Court of Appeals also referenced the 
strong preference for admission of relevant evidence under O.C.G.A. § 24-4-401, and 
found that the trial court committed no error in determining that the prejudicial value of 
the evidence did not substantially outweigh its probative value.  The trial court’s denial 
of defendant’s motion for a new trial was affirmed. 

4. McKOY v. STATE, No. S17A1994, 303 Ga. 327 (2018) 

After a jury trial, defendant was convicted of malice murder.  At trial, defendant testified 
on direct examination but refused to testify on cross-examination after the prosecutor 
announced that he intended to use some of defendant’s journal entries to impeach 
defendant’s testimony, and the trial court ruled in limine that the journal entries were 
admissible.  As a result of the defendant’s refusal to testify on cross-examination, the 
trial court struck all of defendant’s direct testimony.  Defendant appealed his conviction 
and argued that the trial court erred in ruling that the journal entries were admissible 
because they were seized illegally and that striking defendant’s testimony violated due 
process.  In affirming the trial court’s decision, the Supreme Court held that it need not 
reach the question of the admissibility of the journal entries as they were never admitted 
into evidence due to defendant’s refusal to testify on cross-examination and that any 
error the trial court may have made in ruling in limine was therefore not preserved for 
appellate review.  The Court stated harm could not be evaluated in the absence of the 
defendant’s testimony and the actual admission of the journal entries.  The Court also 
held the defendant’s due process rights were not deprived due to the trial court striking 
defendant’s testimony as the trial court clearly informed defendant of the consequences 
of refusing to take the stand for cross-examination and defendant had five other 
witnesses testify to his theory of self-defense. 
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5. MORRIS v. STATE, No. S17A1402, 303 Ga. 192 (2018) 

Defendant was convicted of felony murder and other crimes in connection with the 
shooting death of his roommate.  On appeal, defendant argued that the trial court erred 
in preventing defendant from cross-examining a witness about the victim's reputation 
for violence and carrying a gun by refusing to bring the witness back into court for 
further examination to develop defendant’s justification defense, and in denying 
defendant's motion for a short continuance to get the witness back into court to testify.  
The Court found no reversible error as to any of defendant's claims and affirmed the 
trial court's ruling.  The Court stated that, in general, a murder victim's reputation for 
violence is irrelevant and inadmissible in criminal proceedings unless the accused offers 
the evidence upon making a prima facie showing that the victim was the aggressor and 
was assaulting the accused, who was acting to defend himself.  The Court also stated 
that the witness defendant sought to question about the victim's reputation for violence 
and carrying a gun was the second witness of the State, and defendant had not yet begun 
to establish a prima facie case of self-defense, and it was therefore proper for the court 
to prevent the questioning at that time.  The Court also held that it was entirely within 
the discretion of the trial court to not grant the motion for continuance in order to bring 
the witness back and that a fundamental flaw in the defendant's contentions regarding 
any testimony defendant hoped to elicit from the witness was that defendant failed to 
show what the testimony would have been, and did not call the witness to testify at 
defendant's hearing for a new trial. 

D. Prior Inconsistent Statements 

1. POTTS v. RUEDA, No. A17A0873, 345 Ga. App. 389 (2018) 

The individual plaintiff and two limited liability companies bearing his name appealed 
the denial of their motion for summary judgment as to defendant’s counterclaim 
because there existed issues of material fact as to the existence of a partnership.  
Defendant testified by affidavit as to the existence of the oral partnership, but plaintiffs 
contended that the affidavit contradicted testimony defendant gave in another case, and 
thus had to be construed against him under the contradictory testimony rule set forth in 
Prophecy Corp. v. Charles Rossignol, Inc., 256 Ga. 27 (1986). See Hudgens v. 
Broomberg, 262 GA 271 (1992). In Hudgens, the Supreme Court held that the 
contradictory testimony rule applies to any prior testimony and not merely to testimony 
given at that trial of the case.  The plaintiffs pointed the Court to testimony in a prior 
case which included questioning about an email where the defendant described himself 
as a sole proprietor. The Court disagreed with plaintiffs that defendant’s prior testimony 
was contradictory.  In the prior case, defendant testified as to the partnership and under 
questioning, characterized the sole proprietor email as “completely out of context”.  The 
Court stated that because the email was not a sworn statement and defendant had not 
testified that the email was true and accurate, it did not become part of defendant’s 
sworn testimony.  Because there was no contradiction in defendant’s testimony between 
the two cases, the Prophecy rule did not apply and the trial court did not err in denying 
the motion for summary judgment.  Judgment affirmed. 
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2. LUCAS v. STATE, No. S17A1911, 303 Ga. 134 (2018) 

After a jury trial, defendant was convicted of murder, two counts of felony murder, 
armed robbery, two counts of aggravated assault, four counts of unlawful use of a 
firearm by a convicted felon and possession of a firearm by a convicted felon.  Defendant 
appealed, claiming the trial court erred when it limited his cross-examination of two 
prosecution witnesses.  The Court acknowledged that a defendant is permitted a 
thorough cross-examination of prosecution witnesses under O.C.G.A. § 24-6-611(b), 
which includes the right to inquire into witness bias, however, that right is not without 
limits.  The trial court permitted defendant to question a witness regarding his 
immigration status and related bias outside the presence of the jury, but the Court did 
not feel that the record established any bias towards the prosecution related to his 
immigration status because the State of Georgia had no power to deport a person 
unlawfully in the United States.  The second issue of potential bias involved defendant’s 
ex-girlfriend who could have potentially been charged with a crime.  The prosecution 
addressed the issue of potential bias on direct examination.  Because the witness had 
not been charged with any crime, the trial court is able to prohibit the defendant from 
speculating about the punishment that could be imposed if the State decided to charge 
the witness for the criminal conduct admitted during the testimony.  State v. Vogleson, 
275 Ga. 637, 640 (2002).  Because defendant had the opportunity to test the witnesses 
answers regarding any offers made by the State on cross-examination, the Court found 
no error in the trial court’s limiting instructions.  Judgment affirmed. 

E. Leading Questions 

1. JONES v. STATE, No. S17A1298, 302 Ga. 488 (2017) 

Following a jury trial, defendant was found guilty of felony murder and other offenses.  
Defendant argued that he received ineffective assistance of counsel because his attorney 
failed to (1) object to the State’s leading questions to its witnesses, and (2) secure a 
medical expert.  The Supreme Court disagreed, finding that defendant failed to show 
that counsel was constitutionally ineffective because the attorney’s decision not to object 
to leading questions was a matter of strategy and not outside the broad range of 
reasonable professional conduct.  The Supreme Court also failed to find that had the 
attorney secured an expert witness in a timely manner to testify at trial then the 
outcome of the case would have been different.  Judgment affirmed in part and vacated 
in part (vacated parts unrelated to evidentiary issues). 

VII. JUDICIAL MATTERS 

A. Relevancy (Prejudice, Confusion, Waste of Time) 

1. THORPE v. STATE, No. S18A0732, 2018 Ga. LEXIS 545 (2018) 

Following a jury trial, defendant was convicted of felony murder, conspiracy to 
distribute marijuana, and the unlawful possession of a firearm during the commission of 
a crime. Defendant appealed alleging that the trial court erred by permitting the State to 
recall a witness to make an in-court identification violating his due process rights, and 
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that the evidence recovered from a co-indictee’s house was not relevant. Defendant 
claimed that the in-court identification was unduly suggestive and highly prejudicial 
under the circumstances. The Supreme Court explained that the trial court has broad 
discretion in determining whether to permit a witness to be recalled. Unlike pretrial 
identifications which occur outside of court increasing the possibility of 
misidentification, in-court identifications are supervised by courts and subject to cross 
examination ensuring constitutional fairness. The Supreme Court also reviewed the trial 
court’s decision to permit evidence of marijuana, baggies, and a digital scale from a co-
indictee’s house. The Supreme Court explained that relevance was at the discretion of 
the trial court and that the evidence at the co-indictee’s house met the O.C.G.A. § 24-4-
401 standard. The Supreme Court affirmed the trial court’s decision.  

2. STATE v. ATKINS, No. S18A0770, 2018 Ga. LEXIS 600 (2018) 

Defendant was charged with murder in connection with the shooting death of the victim 
in December 2015. Before the trial commenced, the State filed a notice to introduce a 
2013 kidnapping and murder resulting from a drug deal as evidence of other acts under 
O.C.G.A. § 24-4-404 (b). Defendant had been acquitted of the charges in a previous trial. 
The trial court permitted the introduction of the kidnapping and the drug deal because 
they were similar to the present charges and met the Rule 404(b) balancing test. 
However, the trial court prohibited the introduction of evidence of the murder arising 
from the drug deal “out of the abundance of caution.” Previous Georgia law held that the 
doctrine of collateral estoppel barred the admission into evidence of prior acts for which 
the defendant was previously acquitted. See Moore v. State, 254 Ga. 674 (1985). The 
trial court followed this precedent in prohibiting the evidence of the 2013 murder. 
However, the Court noted that the standard in Moore was no longer valid precedent 
because of a United States Supreme Court case that overturned it. See Dowling v. 
United States, 493 U. S. 342, 348-349 (1990) (holding that an acquittal in a criminal 
case does not bar the government from re-litigating an issue when it is presented in a 
subsequent action governed by a lower standard of proof). Under the Dowling 
precedent, defendant’s acquittal of the charges did not automatically preclude the State 
from using the incident for Rule 404(b) purposes. Therefore, the Court overturned the 
Moore case. The Court also explained that “out of the abundance of caution” was not a 
legal standard that could support excluding evidence under Rule 404(b). Instead, the 
trial court’s discretion was limited to determining whether the probative value of the 
evidence was not substantially outweighed by unfair prejudice. Therefore, the Court 
vacated the trial court’s order and remanded it to the trial court for further proceedings. 

3. DIAZ v. STATE, No. A17A1821, 344 Ga. App. 291 (2018) 

Defendant appealed his DUI and first-degree murder convictions, arguing that the trial 
court erred in admitting evidence that he was impaired by drugs on days other than the 
date of the collision at issue. The State offered evidence of the defendant’s prior acts to 
show that he had intentionally driven while knowing he was impaired. The evidence was 
admitted as relevant because there was a sufficient connection between defendant’s 
previous conduct and the conduct at issue in this case. Furthermore, the probative value 
of the evidence was not outweighed by the unfair prejudice. The court found the trial 
court did not abuse its discretion in admitting the evidence. 
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4. ADAMS v. STATE, No. A17A1977, 344 Ga. App. 159 (2017) 

Defendant was found guilty of driving under the influence. He appealed the decision, 
challenging the introduction of a prior incident in which he was arrested for DUI. 
Defendant argued that admission of a prior crime is only admissible if the defendant 
was convicted of the prior crime. Under Rule 417(a)(1), evidence of the commission of 
the same prior crime is admissible when the accused refuses in the current case to take 
the state administered test, “and such evidence is relevant to prove knowledge, plan, or 
absence of mistake or accident.” Therefore, the Court concluded that despite the use of 
the word “commission” rather than “conviction” the trial court was well within its 
discretion to admit the prior DUI evidence.  Defendant further argued that the prior 
DUI evidence was not admissible because it was not relevant to prove knowledge and 
plan. The Court disagreed. In this case, the State proffered the prior DUI evidence for 
the purpose of proving that defendant acquired knowledge of the testing procedures 
used by the State to secure a DUI conviction and had developed a similar plan to refuse 
consent in the present case to avoid a DUI conviction. Therefore, the Court found that 
the prior DUI evidence was relevant and properly admitted in this case. 

5. WHALEY v. STATE, No. A17A0848, 343 Ga. App. 701 (2017) 

After a conviction, defendant appealed contending that the trial court erred in  allowing 
the State to introduce extrinsic act evidence. In this case, the trial court admitted the 
extrinsic evidence for the purpose of proving defendant’s motive. Defendant argued that 
its admission was erroneous because the evidence was not substantially relevant to an 
issue other than defendant’s bad character and was overly prejudicial. Per O.C.G.A. § 
24-4-404 (b), evidence of other crimes shall not be admissible to prove character of a 
person in order to show action in conformity therewith. It may, however, be admissible 
for other purposes, including proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. Extrinsic evidence is 
inadmissible only when used to show bad character or propensity to commit a crime. In 
this case, the extrinsic evidence was relevant to the issue of whether defendant had been 
motivated to engage in the activity for which he was later tried and convicted, and it was 
therefore admissible.  Next, the Court determined whether the probative value of 
the evidence outweighed the prejudicial effect. In this case, the State was required to 
prove that defendant knowingly joined in a plan to commit the crime. Therefore, the 
probative value was high in comparison to the prejudicial effect. Judgment affirmed. 

6. MILLER v. STATE, No. A17A0651, 343 Ga. App. 197 (2017) 

Defendant ran into a vehicle that had stopped to turn at an intersection.  An officer 
responded and determined that she had been following too closely.  While talking with 
her, the officer noticed the smell of alcohol and other physical indications of 
intoxication.  Defendant was given a field sobriety test, failed the test, and was placed 
under arrest for DUI.  She was asked to submit to a state-administered chemical test of 
her blood, and refused.  Defendant was charged with DUI (less safe) and following too 
closely.  She was found guilty of both crimes following a jury trial. Defendant filed a 
motion for a new trial, arguing that the admission of a previous DUI conviction was 
unduly prejudicial and was introduced to prove an improper character trait, and that the 
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trial court had not properly balanced the probative value of admitting the violation 
against the prejudicial effect of the prior conviction on the jury. The Court of Appeals 
affirmed the judgment, holding that a lapse of eight years between a prior conviction for 
a DUI and the current charges for a DUI did not presumptively lessen the probative 
value of the prior act.  Rather, the time passed was a factor to consider and balance the 
probative value of the evidence against its potentially prejudicial impact.  The Court of 
Appeals stated the trial court was authorized to find that the probative value of the prior 
conviction was not substantially outweighed by its prejudicial impact under O.C.G.A. § 
24-4-417(a)(1), despite the age of the conviction.  In addition, because defendant failed 
to raise the issue that  the trial court should have limited the testimony about the prior 
DUI to certain facts in the trial court, the Court of Appeals held that the issue could not 
be considered on appeal. 

7. LANG v. STATE, No. A17A1483, 344 Ga. App. 623 (2018) 

After a jury trial, defendant was convicted of possession of a firearm by a convicted felon 
and participation in criminal gang activity.  Defendant appealed, challenging the denial 
of a motion to sever or bifurcate the charges and the admission of certain gang related 
evidence.  The Court found the denial of the motion to bifurcate to be without merit as 
the possession of the firearm was material to the criminal gang activity count as it was 
the underlying felony.  As for the gang related evidence, defendant argued it was either 
irrelevant or more prejudicial than probative. As the application of O.C.G.A. § 24-4-403 
is a matter committed principally to the discretion of the trial court and the exclusion of 
relevant evidence is an extraordinary remedy that should be used sparingly, the Court 
found no reversible error.  The gang related evidence included the presence of defendant 
and two other gang members in a house that was the target of a drive-by shooting 
approximately a year before the  crimes in this case, the admission of a “book of 
knowledge” seized from another gang member, the prior conviction of one of the gang 
members who was with defendant during the drive-by shooting and defendant’s prior 
possession of a firearm.  The Court found no abuse of discretion in the inclusion of the 
drive-by shooting evidence as it was material to his association with the gang.  The 
Court also ruled that the evidence of the “book of knowledge” was also relevant to a 
material issue as the book was a guide for members of the gang and required members 
to own firearms.  The Court found harmless error in the inclusion of the related gang 
member’s conviction due to the limiting instructions of the trial judge that the evidence 
was only to show the existence of the gang and defendant’s association with it.  Finally, 
the Court found no error in the trial court admitting evidence that several months prior 
to the incident in the underlying case, defendant was in possession of firearms when he 
went to a friend’s house seeking aid for a gunshot wound to his finger.  As the possession 
of a firearm by a felon is an enumerated offense under O.C.G.A. § 16-15-3 and O.C.G.A. § 
16-15-9 permits the evidence to be admitted to prove the existence of a criminal gang, 
the trial court did not abuse its discretion in admitting the evidence.  Judgment 
affirmed. 

8. STATE v. BATTLE, No. A17A1753, 344 Ga. App. 565 (2018) 

The State appealed pursuant to O.C.G.A. 5-7-1(a)(5) from the trial court’s order 
excluding evidence the State sought to have admitted at trial showing defendant 
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committed crimes other than the charged offenses five days after the crime for which he 
was charged.  The new Evidence Code has eliminated the requirement for a pre-trial 
hearing on the admissibility of the evidence, however one was scheduled and held in this 
case.  The court informed the State that there was no 404(b) motion before the court, 
but the prosecution argued that the evidence was admissible because it was intrinsic 
evidence.  The prosecution then made a proffer in support of the oral motion by stating 
“in her place” that they would show that five days after the charged crime, two men 
committed an armed robbery at a residence.  The victim of that crime recognized the 
defendant and was prepared to identify the sawed-off shotgun they carried which 
matched the description of the shotgun used in the crime that the defendant was 
charged with.  The trial court ruled that the evidence of the shotgun found in 
defendant’s possession was admissible, but the evidence showing he committed another 
crime was not.  The Court vacated the trial court’s 404(b) ruling and remanded the case 
to allow defense counsel an opportunity to object to the proffer in support of the 404(b) 
motion and to reconsider the merits of the motion.  Judgment vacated in part and case 
remanded. 

9. BLEVINS v. STATE, No. A17A0639, 343 Ga. App. 539 (2017) 

Following a jury trial, defendant was convicted of enticing a child for indecent purposes 
and four counts of child molestation.  Defendant appealed, arguing that the trial court 
erred in admitting other acts of evidence.  The court disagreed.  Under O.C.G.A. § 24-4-
414, in a criminal proceeding where the accused is accused of an offense of child 
molestation, evidence of the accused’s commission of another offense of child 
molestation is admissible for any relevant purpose.  Testimony that defendant made 
contact with the victim’s breasts and upper thigh multiple times and pulled down the 
victim’s pants, without consent, was admissible because this evidence was relevant to 
show defendant’s intent under the child molestation statute, O.C.G.A. §  16-6-4(a).  The 
other acts of evidence made it more probable that defendant made statements to the 
victim that he wanted to “make whoopee” with the intent to arouse his sexual desires.  
Further, the Court of Appeals held that the other acts evidence regarding defendant’s 
communications and interactions with young female students, including defendant’s 
comments to his colleagues about the photographs of these girls in their swimsuits, was 
relevant and probative to show the defendant’s knowledge and intent in the charged 
offenses because defendant used his position of authority as a band director to prey on 
the girls under his supervision through inappropriate touching.  Finally, the Court of 
Appeals held that the probative value of the other acts evidence outweighed any undue 
prejudice, because it was relevant to disprove defendant’s claim and there was a strong 
need for the evidence to combat defendant’s attacks on the witnesses’ credibility.  The 
Court of Appeals also held that any risk of unfair prejudice was mitigated by the trial 
court’s repeatedly giving limiting instructions that applied to all extrinsic evidence 
testimony.  Defendant also argued that the State made improper remarks during its 
closing arguments by referring to defendant’s other acts, including because the 
prosecutor referred to defendant as “creepy.”  Because defendant’s other acts to which 
the State referred to in the closing argument, were relevant, probative, and properly 
admitted, the Court of Appeals found it was thus within the appropriate scope of the 
closing argument.  The Court of Appeals affirmed defendant’s conviction. 
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10. ANGLIN v. STATE, No. S17A1153, 302 Ga. 333 (2017) 

Following a jury trial, defendant was found guilty of felony murder and marijuana 
possession.  Defendant appealed the conviction arguing, inter alia, that the trial court 
erred admitting testimony that defendant had put a hit on the State’s primary witness 
and evidence of defendant’s alleged membership in a gang.  Regarding the testimony 
about the hit, statements from a fellow indictee of the same charges as defendant were 
admitted into evidence.  Defendant claimed these statements were hearsay, while the 
State argued that the statements at issue were admissible for non-hearsay purposes such 
as to explain the motivations of relevant actors.  The Court stated that even without 
deciding that the admission of the statements was an abuse of the trial court’s 
discretion, any such error was harmless and therefore would not merit reversal.  Citing 
O.C.G.A. § 24-1-103 of the new Evidence Code, the Court stated “[e]rror shall not be 
predicated upon a ruling which admits … evidence unless a substantial right of the part 
is affected[.]”  The Court further stated that erroneous admission of hearsay evidence is 
harmless where substantial, cumulative, legally admissible evidence of the same fact is 
introduced.  Here, the trial court had admitted the statements based on the State’s 
proffer that another inmate-witness would testify that defendant had told the inmate-
witness that defendant had arranged the hit.  The defendant had not challenged the 
admission of the inmate-witness’s statements at that point, and thus even if the 
statements from the fellow indictee included speculation and hearsay, any error in their 
admission was harmless.  Regarding the evidence of defendant’s membership in a gang, 
the Court noted that under O.C.G.A. § 24-4-403, “[r]elevant evidence may be excluded if 
its probative value is substantially outweighed by the danger of unfair prejudice[.]”  The 
Court then averred that gang membership can be highly prejudicial.  But the Court 
balanced that against analysis from United States v. Edouard, 485 F3d 1324, 1346 (11th 
Cir. 2007), which stated that Rule 403 is an extraordinary remedy which should only be 
used sparingly, and that the balance should be struck in favor of admissibility.  The 
Court stated that the trial court did not abuse its discretion in performing the balancing 
required by the rule.  The Supreme Court affirmed the judgement. 

11. CARTER v. STATE, No. S17A1126, 302 Ga. 200 (2017) 

Defendant was convicted of malice murder and associated crimes following a jury trial.  
On appeal defendant contended, inter alia, that the trial court erroneously admitted a 
portion of a recorded conversation which captured the statements of a third party who 
did not testify at trial.  Defendant argued that the recorded conversation included 
statements that were irrelevant under O.C.G.A. § 24-4-402.  Regarding the relevancy of 
the recorded conversation, the Supreme Court stated, “we have recognized before that 
the relevance standard in the new Evidence code is a ‘liberal one’” (citing State v. Jones, 
297 Ga. 156, n. 2 (2015)).  The Supreme Court then discussed O.C.G.A. § 24-4-403 
regarding it as an “extraordinary remedy which the courts should invoke ‘sparingly, and 
the balance … should be struck in favor of admissibility’” (citing United States v. Dodds, 
347 F3d 893, 897 (11th Cir. 2003)).  The Supreme Court found that the trial court acted 
within its discretion to conclude that the recorded conversation was relevant. 
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12. STATE v. PLAINES, No. A17A1433, 345 Ga. App. 205 (2018) 

The State charged defendant with second-degree burglary, second-degree criminal 
damage to property, possession of tools for the commission of a crime, and smash-and-
grab burglary of a convenience store with the objective of obtaining cash from an ATM 
after business hours.  At trial, the State filed a motion to introduce other act evidence of 
a different second-degree burglary which defendant plead guilty to that occurred in the 
same county within three weeks of the charged crime and where virtually identical tools, 
including an orange concrete saw and crowbars, as well as methods were used.  The trial 
court denied the State’s motion concluding that the similarities did not demonstrate a 
modus operandi or signature crime, and that the other-act evidence was irrelevant such 
that it need not consider whether the probative value of the evidence outweighed its 
prejudicial effect.  On the State’s appeal, the Court of Appeals held that the trial court 
was in clear error in concluding that defendant’s involvement in the burglary which 
defendant pled guilty to was irrelevant to the issue of his identity and participation in 
the charged burglary.  The Court of Appeals further held that the State established a 
“logical connection” between the two burglaries sufficient to satisfy the first test of 
relevance under O.C.G.A. § 24-4-404(b), and defendant’s guilty plea satisfied Rule 
404(b)’s third requirement of “sufficient proof to enable the jury to find that the accused 
committed” the other acts as a matter of law.  The trial court’s judgment was vacated 
and the case was remanded with the direction to perform a discretionary balancing test 
in accordance with the second test of Rule 404(b) to determine if the other-acts 
evidence was “highly probative” as to defendant’s identity in the charged burglary. 

13. NORFOLK SOUTHERN RAILWAY COMPANY v. LEWIS, No. A17A2081, 345 Ga. 
App. 196 (2018) 

Plaintiff brought action against defendant under the Federal Employers’ Liability Act 
(“FELA”) for a work related injury that plaintiff suffered.  The trial court excluded 
evidence of income that plaintiff earned from a car repair business while on medical 
leave because the trial court believed this evidence was either not relevant, would cause 
confusion to the jury, or unduly prejudicial.  The Court of Appeals held the exclusion of 
this evidence was an abuse of discretion and was not harmless and reversed.  The Court 
of Appeals stated that evidence of plaintiff’s earnings from a separate business was 
clearly relevant to the plaintiff’s lost wages, lost earning capacity, and pain and 
suffering. 

14. SMITH v. STATE, No. A18A0800, 345 Ga. App. 43 (2018) 

Defendant agreed to plead guilty to DUI during an administrative license suspension 
proceeding, but later elected not to plead guilty and argued that the agreement was 
inadmissible.  During a bench trial defendant was found guilty of driving under the 
influence.  On appeal, defendant argued that the trial court erred in considering the 
agreement defendant entered into during the administrative license suspension 
proceedings.  The Court of Appeals found no error in the trial court’s admission of the 
agreement stating that it was relevant under O.C.G.A. § 24-4-401 to the underlying issue 
at trial, whether defendant drove under the influence, and that nothing indicated that 
potential prejudice caused by the agreement outweighed its probative value.  The Court 
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of Appeals ultimately reversed and permitted a retrial because of the State failed to 
prove sufficient evidence that venue was proper. 

15. RAY v. STATE, No. A18A0333, 345 Ga. App. 522 (2018) 

After a jury trial, defendant was found guilty of rape of a mentally disabled relative.  On 
appeal, defendant challenged several evidentiary rulings.  Defendant argued a video 
recording of the victim’s forensic interview was hearsay and the trial court erred in 
allowing its admission.  The Court of Appeals agreed with the trial court that the video 
was not hearsay and that it was admissible as a prior consistent statement under 
O.C.G.A. § 24-6-613(c), and that the video rebutted the implied charge that relatives and 
state officials had influenced the victim’s trial testimony after the video was made.  
Defendant also argued that the trial court erred in excluding evidence that the victim 
was previously raped by the victim’s brother, who is a registered sex offender and who 
the family allowed to live near the victim.  At trial, defendant argued this evidence was 
relevant to impeach the credibility of the victim’s cousin and primary caregiver who 
asserted that she sought to keep the victim safe from sexual predators.  The Court of 
Appeals found no reversible error in the trial court excluding this evidence as defendant 
still established through cross-examination that the brother was a registered sex 
offender who was briefly allowed to live near the victim on her caregiver’s property, and 
therefore successfully presented evidence that called the caregiver’s credibility into 
question.  Finally, defendant argued that the trial court erred in excluding evidence that 
the victim’s aunt had falsely accused others on several previous occasions of sexual 
misconduct on the victim.  The trial court ruled this evidence was irrelevant and noted 
that aunt was deceased and could not be a witness at trial, but the Court of Appeals 
disagreed.  On appeal, the Court held that evidence of a victim’s prior false claims of 
sexual abuse are admissible in a sexual assault case to attack the credibility of the 
prosecutrix and as substantive evidence tending to prove that the instant offense did not 
occur. The Court further held that this was applicable to the false accusations by the 
victim’s aunt since defendant asserted the family members of the victim convinced the 
victim to fabricate the allegations against defendant, and the aunt made the initial 
report to police.  The Court of Appeals vacated the order denying a new trial on other 
grounds but held that on retrial the trial court must make threshold determinations that 
a reasonable probability of falsity existed in regards to the evidence of the victim’s aunt’s 
previous false claims. 

16. RAMIREZ v. STATE, No. S17A1662, 303 Ga. 232 (2018) 

Defendant appealed his convictions for malice murder, attempted murder, and other 
associated crimes.  On appeal, defendant argued that the trial court erred excluding 
evidence of other incidents of criminal activity at the bar where the shooting took place.  
The Court disagreed and affirmed the trial court's exclusion of this evidence.  The Court 
rejected the reasoning of the defendant that the evidence should be treated similar to 
that of a Terry stop, in which the fact that an area is known to have a high crime rate 
may be relevant in determining whether police reasonably suspected that defendant was 
engaged in criminal activity, and further rejected the State's analysis that the evidence 
should be treated as character evidence reasoning that the reputation of a place is not 
"character evidence" subject to the same rules of evidence for a witness's character or 
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propensity for violence.  The Court held that instead the proper analysis is weighing the 
probative value of the evidence against the prejudice, confusion, or waste of time likely 
to result from admission.  The Court stated that it could not see how defendant's 
contention that the criminal activities at the bar should have been admitted to show 
defendant's perception of danger was reasonable when defendant did not know of the 
prior incidents, and that the probative value of the evidence would be remarkably small 
even if defendant was aware, and as a result failed to clear the low hurdle of relevance 
under Rule 401.  Finally, the Court held that any slight probative value was substantially 
outweighed by considerations of waste of time or needless presentation and the trial 
court acted within its discretion in excluding it. 

17. CHRYSLER GROUP, LLC v. WALDEN, No. S17G0832, 303 Ga. 358 (2018) 

In a products liability suit against defendant, the Court held that the proper analysis of 
evidence admitted regarding the CEO’s compensation was not that compensation 
evidence is always admissible to show the bias of an employee witness, or that it is never 
admissible, but rather that such evidence is subject to Rule 403 analysis and weighing 
the evidence’s unfair prejudice against its probative value.  The Court held because the 
defendant did not raise a Rule 403 objection to the compensation evidence that the 
review of the question should not be under the ordinary abuse-of-discretion standard, 
but as a question of plain error.  The Court concluded that under the specific 
circumstances of this case, namely that the jury’s evaluation of the bias and credibility of 
defendant’s CEO was central to allegations in the case because the CEO was alleged to 
have specifically interjected himself into a federal safety investigation to the detriment 
of the plaintiffs, that it could not say that the prejudicial effect of the evidence so far 
outweighed its probative value that its admission was clear and obvious reversible error.  
Although the Court disagreed with the Court of Appeals’ analysis, it ultimately affirmed 
the Court of Appeals’ judgment that the trial court did not err in admitting the 
compensation evidence.  The Court applied the impact of Rule 622 on the evidentiary 
analysis in the present case and held while Rule 622 establishes that a witness’s bias is 
always a legitimate issue to be proved, it does not create an automatic admission of any 
evidence offered to show bias no matter how prejudicial or irrelevant to the issue being 
tried.  

18. RICKMAN v. STATE, No. S18A0841, 304 Ga. 61 (2018) 

Defendant appealed his convictions for felony murder, possession of a firearm, and 
challenged the trial court’s admission of certain photographic evidence, and the 
effectiveness of his trial counsel. Defendant argued that the trial court erred by 
admitting photographs that were different from the facts of the case and were not a fair 
and accurate representation of the events sought to be depicted, and, as a result, were 
prejudicial and misleading to the jury. Demonstrative evidence may be excluded if its 
probative value is substantially outweighed by the danger of unfair prejudice, confusion 
of the issues, or misleading the jury, or by considerations of undue delay, waste of time, 
or needless presentation of cumulative evidence. O.C.G.A. § 24–4–403. However, the 
photographs were taken at the actual location of the shooting using the same types of 
vehicles in the same positions as the actual vehicles. The fact that the particular 
photographs at issue were taken in daylight was not material to the determination of the 
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possible positions of vehicles, persons, and the murder weapon. The trial court made it 
clear that the photographs did not show what actually happened, but only a theory as to 
how it could have happened. Considering the record as a whole, the trial court’s 
admission of the six reenactment photographs did not constitute an abuse of discretion.  
The Supreme Court, held that the trial court's introduction of demonstrative 
photographs of shooting scene was not an abuse of discretion. 

B. Judicial Bias 

1. CARTER v. STATE, No. A17A0860, 343 Ga. App. 853 (2017) 

Following a jury trial, defendant appealed his conviction for aggravated assault and 
other crimes.  Defendant argued that the trial judge improperly reminded the female 
victim that she was in the room when a co-defendant made certain statements even 
though her presence was a material fact for the jury to determine and that this reminder 
amounted to plain error.  The Court disagreed.  Plain error is found where an error is a 
deviation from the law, is clear and obvious, and affects defendant’s substantial rights.   
The Court found that the trial judge’s comment was not improper as he was merely 
restating what the victim had testified to: that she was in the room.  The Court also 
found that the trial judge’s question as to whether the witness heard the co-defendant 
say anything in her presence was not clearly erroneous.  Specifically, the trial judge’s 
statement helped to clarify that the victim had already testified that she was in the room, 
and so she might have heard what the co-defendant said while he was also there.  The 
Court also explained that a trial court’s instruction to a testifying defendant to give 
responsive answers does not indicate an opinion about defendant’s guilt.  Further, even 
if the Court found that the trial court’s reminder amounted to clear error, which it did 
not, the trial court’s statement did not affect defendant’s substantial rights because the 
purported error would not have affected the outcome of the case as the evidence tended 
to prove defendant’s guilt.  Judgment affirmed. 

C. Procedural Considerations / Judicial Admissions 

1. PHILLIP v. STATE, No. A18A118, 2018 Ga. App. LEXIS 473 (2018)  

At trial, the jury found defendant guilty of family violence, aggravated assault and 
reckless conduct. Defendant moved for a new trial, which was denied by the trial court. 
Defendant appealed claiming that the trial court abused its discretion by excluding her 
medical records. Both parties had previously agreed to reciprocal discovery. During 
defendant’s case in chief, defense counsel obtained jail medical records indicating that 
defendant was housed in the jail infirmary for several days following her arrest. The 
State objected to defense counsel’s evidence on the basis that the defense failed to timely 
introduce the evidence. Defense counsel had previously informed the State that they 
were seeking the records, but they did not seek to delay the trial. The trial court 
excluded the records as a discovery sanction because defense counsel had the 
opportunity to request the court’s assistance in securing the records in a more timely 
manner. On appeal, the Court of Appeals explained that under O.C.G.A. § 17-16-6 the 
trial court is permitted to exclude evidence for a discovery violation only if the State 
shows that the defendant acted in bad faith. The Court of Appeals found no evidence of 
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bad faith and determined that the trial court abused its discretion in excluding 
defendant’s medical records. The Court of Appeals found that the exclusion was not 
harmless because it went to her self-defense claim and reversed the decision of the trial 
court.  

2. ATKINS v. STATE, No. S17G1996, 2018 Ga. LEXIS 542 (2018) 

At trial, the jury convicted defendant of statutory rape and aggravated child molestation. 
Defendant appealed to the Court of Appeals, which affirmed the decision of the trial 
court. Defendant appealed to the Supreme Court arguing that  a victim’s prior 
statements cannot provide sufficient corroboration under O.C.G.A. § 16-6-3. The 
Supreme Court held that a victim’s prior statements does not provide sufficient 
corroboration under a O.C.G.A. § 16-6-3 statutory rape crime because it is not 
independent evidence. Defendant also alleged that the trial court prohibited him from 
establishing the victim’s motive to lie. However, the record showed that defendant’s 
actual request was to be permitted to provide evidence of the victim’s multiple previous 
partners in hopes of discovering a motive to lie. The trial court concluded that defendant 
was seeking to inquire into the victim’s entire sexual history in violation of the Rape 
Shield Statute, which was affirmed by the Supreme Court. The Supreme Court reversed 
defendant’s conviction for statutory rape because of the lack of corroborating evidence. 
The Supreme Court affirmed defendant’s conviction for aggravated child molestation 
because the corroboration requirement of O.C.G.A. § 16-6-3 (a) was not applicable.  

3. HAWKINS v. STATE, No. S18A0886, 2018 Ga. LEXIS 544 (2018)  

At a jury trial, defendant was convicted of malice murder and two counts of unlawful 
possession of a firearm. Defendant appealed the conviction alleging that the trial court 
erred by incorrectly charging the jury and incorrectly denied his motion in limine to 
exclude evidence of Facebook messages. The Supreme Court explained that the standard 
for review was plain error, which means that the deviation from the legal rule must be 
clear or obvious and involve substantial rights of the defendant. Defendant claimed that 
the trial court did not give a charge on accomplice corroboration despite the fact that his 
accomplice was the only witness to directly tie him to the shooting. The Supreme Court 
concluded that the failure to correctly charge the jury on accomplice corroboration  
constituted a clear or obvious error, but the error did not affect the outcome of the case 
because additional evidence tying defendant to the shooting was presented. Defendant 
also claimed that the screenshots of Facebook messages used by the State were not 
properly authenticated and that they should have been excluded because defendant did 
not receive the messages until four days before the trial. At trial, the person who 
received the Facebook messages testified to the authenticity of the messages. The 
Supreme Court found that the trial court did not abuse its discretion in permitting the 
testimony to authenticate the messages. The Supreme Court explained that defendant 
failed to show that the State acted in bad faith by not providing the evidence within ten 
days of the trial as required by O.C.G.A. § 17-16-4 and that he failed to show how he was 
prejudiced from the delayed disclosure. The Supreme Court affirmed the judgment.  
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4. SESSIONS v. STATE, No. S18A0818, 2018 Ga. LEXIS 587 (2018) 

Following trial, the jury convicted defendant of malice murder, aggravated assault, and 
possession of a firearm during the commission of a felony. He appealed contending that 
the trial court erred by precluding evidence of the victim’s gang affiliation. The trial 
court decided to preclude the evidence because defendant did not present any proof that 
the victim had gang affiliations and because his self-defense claim was not credible 
when he left the scene for twenty minutes before returning to shoot the victim. On 
appeal, the Supreme Court noted that the trial court transcript warned defendant that if 
he introduced the evidence, the State would be permitted to introduce evidence of 
defendant’s propensity for violence. Defendant also alleged that the trial court judge 
expressed his opinion on a fact at issue in violation of O.C.G.A. § 17-8-57. While 
sustaining the State’s hearsay objection to defendant’s unsupported testimony about the 
men who attacked several days prior to the murder being the victim’s friends, the judge 
said that the testimony was not relevant to the crimes before the court. At the close of 
the trial, the judge reminded the jury that any comment or ruling made by the court 
during the trial did not express an opinion on the facts, credibility of the witnesses, or 
defendant’s guilt or innocence. On appeal, the Supreme Court held that the judge was 
merely explaining his reason for a ruling and not commenting on the evidence. The 
Supreme Court affirmed the trial court’s decision.  

5. STATE v. ABBOTT, No. S17A1583, 303 Ga. 297 (2018) 

After a shooting at a house party left one dead and one critically injured, police picked 
up defendant for questioning.  Defendant was not handcuffed or shackled during the 
transportation, but once placed in an interrogation room, defendant’s left leg was 
shackled to the floor and he was left alone for at least half an hour. Defendant was not 
told he could leave at any time, and he was interrogated for almost an hour before being 
informed of his Miranda rights.  During the pre-Miranda interrogation, Defendant 
admitted he was at the party and possessed a pistol and shot said pistol three times 
inside the house and three times outside the house.  Immediately after this admission, 
investigators gave defendant the Miranda warnings, had defendant sign a waiver form, 
and resumed interrogation.  The trial court excluded the videotape recording of all of 
defendant’s pre-Miranda and post-Miranda statements as resulting from “interrogate 
first, warn later” procedure in violation of Missouri v. Seibert, and the State appealed.  
On appeal the Court upheld the trial court’s determination to suppress defendant’s pre-
Miranda statements on the basis that a reasonable person in defendant’s situation 
would believe defendant was in custody.  The Court then turned its attention to 
defendant’s post-Miranda statements and clarified its holding in Norwood by expressly 
overruling Pye, and any Georgia case relying on Pye, to the extent that it applied the 
Seirbert plurality test instead of Justice Kennedy’s concurrence in Seirbert.  In doing so, 
the Court abandoned its previously held test for “two stage” or “question first” 
interrogation procedures, that would review all such interrogations under a multi-factor 
test designed to determine whether the subsequent warnings could be effective enough 
to accomplish their objective, in favor of a test that would apply a form of heightened 
scrutiny only to those two-step interrogations in which law enforcement officers 
deliberately employed a two-step procedure designed to weaken Miranda’s protections.  
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By adopting this test, the Court stated that in deciding whether law enforcement officers 
used a deliberate “question first” strategy, trial courts must consider the totality of the 
circumstances including the timing, setting and completeness of the pre-warning 
interrogation, the continuity of police personnel and the overlapping content of the pre- 
and post-warning statements, as well as whether the interrogators had protocols, 
customs, or training that required the use of deliberate two-step interrogations, and 
testimony from the interrogator that he did or did not deliberately use such a method.  
The Court accordingly vacated the superior court’s judgment suppressing defendant’s 
post-Miranda statements and remanded the case so that the superior court could make 
further findings of fact and apply the correct legal standard. 

6. BROWN v. STATE., No. S17A1141, 302 Ga. App. 454 (2017) 

Following a trial by jury, defendant was convicted of malice murder and other crimes.  
On appeal, defendant argued that the trial court erred by improperly commenting on the 
evidence and that he was denied effective assistance of counsel because his counsel 
failed to make several objections on evidence grounds, including hearsay and improper 
bolstering.  The court disagreed, finding that counsel did not perform deficiently by 
failing to raise objections to statements made during the detective’s testimony because, 
during cross-examination of the detective, trial counsel pursued a line of questioning 
designed to show the jury that the police did not conduct a thorough investigation of the 
murder and instead simply took co-defendant’s version of events at face value.  Counsel 
then returned to that point in the closing argument and reasonably could have chosen 
not to object to the detective’s statements regarding the detective’s personal belief in co-
defendant’s account because that testimony supported the defense theory that the State 
cut short its investigation based on blind faith in co-defendant, whose credibility trial 
counsel had already thoroughly attacked on cross-examination.  The Court also found 
that the trial court did not violate O.C.G.A. § 17-8-57 by commenting on the evidence 
when explaining to the jury that defendant’s video recorded interview with the police 
had been redacted so that it included only relevant portions because this comment did 
not pertain to a disputed issue of fact or express an opinion as to whether that fact had 
or had not been proved at trial.  Instead, the video helped to clarify to the jury which 
issues were relevant as irrelevant evidence is not admissible.  Judgement affirmed in 
part and vacated in part, and remanded for further issues. 

D. Jury Instructions 

1. MANGRAM v. STATE, No. S18A0846, 2018 Ga. LEXIS 465 (2018) 

The jury found defendant guilty of malice murder, concealing a death, possession of a 
firearm during the commission of a crime, and possession of a handgun by a person 
under eighteen. Defendant appealed the trial court’s denial of his motion for a directed 
verdict of acquittal. Defendant claimed that the trial court erred because there was 
insufficient evidence to corroborate his co-indictee’s testimony. Under Georgia law, a 
conviction based on the testimony of a co-indictee requires the introduction of some 
other evidence corroborating the testimony implicating the defendant. The co-indictee’s 
testimony was corroborated by the testimony of the 911 caller, the surveillance video, 
and a law enforcement officer. This circumstantial evidence sufficiently corroborated 
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the co-indictee’s testimony for purposes of O.C.G.A. § 24-14-8. Defendant also appealed 
the trial court’s denial of his motion for mistrial on the basis of a rumor introduced by 
the State. The State presented testimony from the victim’s grandmother that she had 
heard that there was a bounty on him. The trial court judge instructed the jury to 
disregard the testimony. Defendant did not provide evidence that the jury disregarded 
the trial court’s instruction and considered the excluded testimony in rendering its 
verdict. The Supreme Court affirmed.  

2. HAWKINS v. STATE, No. S18A0886, 2018 Ga. LEXIS 544 (2018)  

At a jury trial, defendant was convicted of malice murder and two counts of unlawful 
possession of a firearm. Defendant appealed the conviction alleging that the trial court 
erred by incorrectly charging the jury and incorrectly denied his motion in limine to 
exclude evidence of Facebook messages. The Supreme Court explained that the standard 
for review was plain error, which means that the deviation from the legal rule must be 
clear or obvious and involve substantial rights of the defendant. Defendant claimed that 
the trial court did not give a charge on accomplice corroboration despite the fact that his 
accomplice was the only witness to directly tie him to the shooting. The Supreme Court 
concluded that the failure to correctly charge the jury on accomplice corroboration  
constituted a clear or obvious error, but the error did not affect the outcome of the case 
because additional evidence tying defendant to the shooting was presented. Defendant 
also claimed that the screenshots of Facebook messages used by the State were not 
properly authenticated and that they should have been excluded because defendant did 
not receive the messages until four days before the trial. At trial, the person who 
received the Facebook messages testified to the authenticity of the messages. The 
Supreme Court found that the trial court did not abuse its discretion in permitting the 
testimony to authenticate the messages. The Supreme Court explained that defendant 
failed to show that the State acted in bad faith by not providing the evidence within ten 
days of the trial as required by O.C.G.A. § 17-16-4 and that he failed to show how he was 
prejudiced from the delayed disclosure. The Supreme Court affirmed the judgment.  
 
3. MANNER v. STATE, No. S17A1519, 302 Ga. 877 (2017) 

Convicted of malice murder and related offenses, defendant appealed contending the 
trial court erred in failing to instruct the jury on impeachment by prior conviction 
related to a first offender guilty plea by one of the State’s witnesses. Defendant argued 
that because the State’s witness had not yet completed his first offender sentence at the 
time of the trial, the guilty plea qualified as a felony conviction that could be considered 
by the jury as impeachment evidence. However, the trial court declined to see it that 
way. Considering the new impeachment statute, the Court stated that first offender 
sentences were not “convictions” admissible as general impeachment evidence because 
an adjudication of guilt is required for a conviction. Furthermore, if the witness 
subsequently completed and was discharged from a first offender program, that earlier 
conviction may no longer be used as impeachment evidence. In this case, the witness’ 
first offender sentence was not an adjudication of guilt, therefore, it could not be 
considered a conviction admissible for the purposes of impeachment by prior 
conviction. Judgment affirmed. 
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4. KEMP v. STATE, Nos. S17A1646, S17A1647, S17A1648, 303 Ga. 385 (2018) 

Following a jury trial, three defendants were each convicted of malice murder, felony 
murder, aggravated assault, armed robbery, concealing the death of another and 
possession of a firearm during the commission of a crime.  Defendants appealed, 
challenging the testimony of a fellow gang member and permitting a “non-examining 
doctor” to testify about the post-mortem examination of the victim.  The Court found 
that the trial court did not err in admitting a fellow gang member’s testimony under 
O.C.G.A. § 24-8-801(d)(2)(E) as the statements were made in continuance of a 
conspiracy of being part of a street gang, as opposed to part of the conspiracy to commit 
the specific criminal acts charged here. Rule 801(d)(2) provides that admissions by 
party opponents shall not be excluded under the hearsay rule. As applicable here, an 
admission by a party-opponent includes a statement offered against a party that was 
made by a coconspirator “of a party during the course and in furtherance of the 
conspiracy, including a statement made during the concealment phase of a conspiracy.” 
OCGA § 24-8-801(d)(2)(E). This co-conspirator rule, established with the passage of the 
new Evidence Code, largely tracks (but is not identical to) Rule 801(d)(2)(E) of the 
Federal Rules of Evidence and also carries forward aspects of the coconspirator rule that 
existed under our old Evidence Code —principally, that a conspiracy does not 
necessarily end upon the achievement of its object.  It is not required that a conspiracy 
be charged in order for a statement to be admissible under Rule 801(d)(2)(E). One 
defendant objected to the testimony of the medical examiner, but the Court found this 
claim without merit.  The medical examiner witness did not author the autopsy but did 
participate, was subject to cross examination and did not testify about another doctor’s 
observations or conclusions.  Because the defendant could cross examine the witness, 
there was no violation of the Confrontation Clause.  Judgment affirmed. 

5. MCCLAIN v. STATE, No. S17A1634, 303 Ga. 6 (2018)  

At trial, defendant was convicted of malice murder, aggravated assault, possession of a 
firearm during the commission of a felony, and cruelty to children. Defendant claimed 
that the trial court erred by denying his request to charge the jury on the theory of 
accident and misfortune. Jury instructions may be issued as long as there is “slight 
evidence” supporting the theory of the instruction. However, it is harmless error if it is 
“highly probable” that the error did not cause the verdict. Because the jury convicted 
defendant of malice murder, they must have discredited defendant’s theory of the case. 
The Court held that the trial court’s refusal to issue jury instructions on accident was a 
harmless error. Judgment affirmed.  

6. WILLIS v. STATE, No. S18A0035, 304 Ga. 122 (2018) 

At trial, defendant was found guilty of malice murder, rape, assault by beating the victim 
with his hands, and assault by strangling the victim with a ligature. Defendant appealed 
claiming that the trial court erred by commenting that defendant spoke to the 
investigators at the scene of the crime in the jury instructions in violation of the 
prohibition on judge’s commenting on evidence under O.C.G.A. § 17-8-57. Defendant’s 
theory of the case included the fact that the victim was murdered elsewhere and 
transported to the scene. To obtain reversal under O.C.G.A. § 17-8-57, a defendant must 
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show that the wording of the jury instruction violated the statutory rule and that the 
appellant made a showing of plain error. On appeal, the majority determined that the 
court’s comment on the “crime scene” was not a colloquial use of the term referring to 
the scene where evidence was gathered and that a reasonable jury could have taken the 
instruction to be the trial court’s opinion that the place where the body was discovered 
was the scene of the crime. Because of the strong evidence supporting defendant’s 
conviction, the Supreme Court found that the trial court’s reference to defendant’s 
appearance at the crime scene did not meet the plain error standard because it did not 
affect the outcome. The Supreme Court affirmed defendant’s conviction. 

7. LYNCH v. STATE, No. A18A0286, 815 S.E.2d 340 (2018) 

Following a  jury trial, defendant was found guilty of rape, kidnapping with bodily 
injury, two counts of aggravated assault, and burglary. He appealed the trial court’s 
denial of his motion for new trial, claiming that the trial court erred in instructing the 
jury that his rape and kidnapping charges were not subject to a statute of limitation. On 
appeal, the Court of Appeals explained that jury instructions are reviewed for a clear or 
obvious deviation from a legal rule that affected the defendant’s substantial rights and 
affected the fairness, integrity or reputation of proceedings. The Court of Appeals 
concluded that the trial court judge committed plain error by instructing the jury that 
there were no statute of limitations on the rape and kidnapping charges. The Court of 
Appeals reversed the decision of the trial court in regards to the rape conviction and 
remanded it to the trial court. 

8. LOWERY v. STATE, Nos. A18A0177 and A18A0178, 815 S.E.2d 625 (2018)  

At trial, co-defendants Matthew Daniel Lowery and Susan Lorraine Weidman were 
convicted under the Georgia Racketeer and Corrupt Organizations Act (“RICO”). Both 
appealed. Defendant Lowery alleged that the trial court judge erred by giving an 
improper jury charge regarding “deliberate ignorance” because it relieved the 
prosecution’s burden to disprove his defense of mistake of fact. The record 
demonstrated that the trial court charged the jury that the State bore the burden of 
proof for every allegation in the indictment and his defense. The Court of Appeals 
affirmed. Defendant Weidman appealed arguing that the Rule 404(b) notice was not 
timely and that the trial judge failed to charge the jury with the sole defense. On appeal, 
the Court of Appeals noted that defense counsel failed to timely object to the Rule 
404(b) notice and that the evidence met the relevance standard. The Court of Appeals 
also affirmed the trial court’s determination that the sole defense jury instruction did 
not apply to her. Both convictions were affirmed. 

E. Jurors 

1. DEMERE MARSH ASSOCS., LLC v. BOATRIGHT ROOFING & GEN. CONTR., 
INC., Nos. A17A1237 and A17A1238, 343 Ga. App. 235 (2017) 

In these companion cases, a condominium association asserted various claims against 
the developer, general contractor, and subcontractors including negligent construction, 
misrepresentation, and breach of contract.  On appeal, the association argued that the 
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trial court erred in refusing to make factual findings about whether spoliation occurred.  
Specifically, the association argued that the trial court erred in assigning the legal and 
evidentiary gatekeeping function of spoliation to the jury.  The Court of Appeals agreed, 
finding that it is the duty of the trial court, and not the jury, to make factual findings 
about whether spoliation occurred, whether the spoliator acted in bad faith, and the 
importance of the compromised evidence.  Instead, the trial court determines what 
evidence the jury may hear and which issues it must resolve.  The Court of Appeals thus 
reversed the portion of the trial court’s spoliation order for both cases.  Judgment 
affirmed in part and reversed in part (remaining affirmed and reversed portions 
unrelated to evidentiary issues). 

F. Burden of Proof 

1. PATTERSON v. KEVON, LLC, No. S17G1957, 2018 Ga. LEXIS 536 (2018) 

The trial court granted defendant’s motion for summary judgment because the plaintiffs 
failed to establish proximate cause in the food poisoning case. Plaintiffs appealed the 
trial court’s decision to the Court of Appeals which affirmed the trial court’s decision on 
the basis that food poisoning cases required the plaintiffs to demonstrate a “special 
element” of proof of proximate cause. Defendant’s motion relied on circumstantial 
evidence that some people present at the dinner did not become ill. Plaintiffs presented 
circumstantial evidence that contradicted the defendant’s claim, but they did not 
present any direct evidence of proximate cause. The Supreme Court reversed the 
decision of the Court of Appeals because food poisoning cases are not a “unique species 
of negligence cases” requiring plaintiff to show a higher degree of proximate cause. The 
Supreme Court explained that circumstantial evidence was sufficient to defend against a 
motion for summary judgment. The Supreme Court reversed and remanded the case. 

G. Circumstantial Evidence 

1. BELCHER v. STATE, No. A17A1982, 344 Ga. App. 729 (2018) 

After a jury trial, defendant was convicted of armed robbery, kidnapping with bodily 
injury, hijacking a motor vehicle, possession of a firearm during the commission of a 
felony, financial-transaction-card fraud, battery, and possession of a firearm by a 
convicted felon during a crime.  Defendant appealed his convictions following the denial 
of his motion for a new trial, arguing that the evidence was insufficient and the trial 
court erred by permitting certain testimony.  The Court disagreed that the eyewitness 
testimony was insufficient as the Court was not willing to second guess the victim’s 
credibility on appeal.  Defendant’s second ground for appeal contended the trial court 
committed reversible error by permitting the State to elicit testimony that a co-
defendant’s father had attempted to bribe the victim into changing his account of the 
events.  The Court agreed that the trial court erred in admitting the evidence, but 
disagreed that the error required reversal of the defendant’s conviction.  The victim was 
questioned about statements made to law enforcement that were inconsistent with his 
trial testimony and the testimony regarding the attempted bribe was raised by the State 
to rehabilitate the victim’s testimony, specifically that by rejecting a financial incentive 
to lie, the victim was therefore telling the truth.  The trial court issued instructions to the 

Chapter 2 
83 of 93



 

 

 

jury that the testimony was being introduced for the limited purpose of the jury’s 
consideration of the witness’s credibility.  Defendant argued on appeal that the victim’s 
character for truthfulness had not been attacked and therefore the evidence was not 
admissible under O.C.G.A. § 24-6-608(a), as it was not the type of rehabilitative 
evidence allowed by the rule, or under O.C.G.A. § 24-6-608(b), as the testimony was 
elicited on redirect instead of cross examination.  The Court agreed.  The Court also 
rejected allowing the testimony under O.C.G.A. § 24-6-613, as the testimony regarding 
the bribe attempt was not a prior consistent statement.  Because the Court determined 
that the evidence was not admissible, it then considered whether it was harmless.  After 
reviewing the record de novo and weighing the evidence as the Court expects reasonable 
jurors to do, the Court concluded that there was sufficient evidence presented to the jury 
to support the verdict.  Judgment affirmed. 

H. Circumstantial and Direct Evidence 

1. OUTZ v. STATE, No. A17A1952, 344 Ga. App. 616 (2018) 

After a jury trial, defendant was convicted of family violence aggravated assault and 
family violence aggravated battery.  Defendant appealed the denial of his motion for a 
new trial, arguing that the evidence did not support his convictions because the state 
failed to prove that the victim was not his sibling, a required factor to invoke the family 
violence sentence enhancement provisions of the aggravated assault and battery 
statutes.  The Court stated that direct evidence is not necessary to support a conviction if 
the facts proven by circumstantial evidence are consistent with the hypothesis of guilt 
and exclude every other reasonable hypothesis but the guilt of the accused, citing Joiner 
v. State, 257 Ga. App. 375 (2002).  The Court concluded that while neither the victim or 
any other witnesses testified directly that the victim and defendant were not siblings, the 
victim testified that she and the defendant were romantically involved and had met ten 
years before through mutual friends.  This testimony allowed the jury to conclude that 
the defendant and victim were not siblings.  Judgment affirmed. 

VIII. PRIVILEGES 

A. Privilege Against Self-Incrimination 

1. GRAY v. STATE, No. A18A1107, 2018 Ga. App. LEXIS 479 (2018)  

At trial, the jury convicted defendant of family violence, aggravated assault, false 
imprisonment, two counts of misdemeanor family violence, and two counts of cruelty to 
children in the third degree. Defendant filed a motion for new trial, which was denied by 
the trial court. Defendant appealed arguing that the trial court erred by denying his 
motion to suppress his statements to law enforcement. Defendant claimed that his 
statements were not voluntary because they were given without a full understanding of 
his Miranda rights. When evaluating a Miranda waiver, the court reviews the totality of 
circumstances based on a preponderance of the evidence standard. According to the 
trial court record, the police provided defendant with a printed copy of his Miranda 
rights at the interview and then read the rights aloud. When the police asked defendant 
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if he understood his rights and if he wanted to continue the interview, defendant 
responded affirmatively.  However, he questioned the police about the extent of giving 
up his rights before signing the printed Miranda form. The detective told him that he 
would not be “really giving up any rights” because he could stop talking at any time and 
incompletely paraphrased defendant’s right to remain silent. The Court found that 
defendant did not knowingly waive his Miranda rights. However, the Court explained 
that the error was not reversible because it was harmless beyond a reasonable doubt 
based on corroborating evidence. The Court of Appeals affirmed the trial court’s 
decision.  

2. BROWN v. STATE, No. S18A1014, 2018 Ga. LEXIS 595 (2018) 

At trial, defendant was convicted of felony murder. He appealed the conviction alleging 
that his statements to the police were made after he invoked his right to remain silent. 
The trial court disagreed, however, and found that defendant received and 
acknowledged his Miranda rights at both interviews, defendant was not  handcuffed or 
offered anything in exchange for his cooperation, and the officer also reminded 
defendant that he was not under arrest after both interviews. Defendant also claimed 
that his statements were not voluntary because he was experiencing significant pain as a 
result of either a stroke or heart attack; however, he refused medical attention during 
his second interview, and he also did not express any desire to end the interview despite 
the pain. The trial court concluded that defendant’s statements to police were 
voluntarily given and he did not unambiguously state he wanted the police interview to 
end. The Supreme Court affirmed. 

3. OLEVIK v. STATE, No. S17A0738, 302 Ga. 228 (2017) 

Officer observed defendant fail to maintain lane while driving and that defendant had an 
inoperable tail light.  Officer initiated a traffic stop.  During the stop, officer observed 
that defendant had bloodshot and watery eyes, that his speech was slow, and that he 
smelled strongly of alcohol.  Defendant admitted to officer that he had consumed 4 or 5 
beers prior to driving.  Defendant agreed to a field sobriety test and demonstrated six of 
six clues on the horizontal gaze nystagmus test.  Defendant did not complete walk-and-
turn and one-leg-stand tests due to physical limitations.  After Defendant also tested 
positive for alcohol on a portable alco-sensor machine, officer arrested him and read the 
statutorily mandated, age-appropriate implied consent notice.  Defendant agreed to 
submit to a state-administered breath test, and blew an alcohol BAC of 0.113.  He was 
convicted of DUI less safe, failure to maintain a lane, and no brake lights.  Defendant 
appealed the DUI conviction, challenging the denial of his motion to suppress the 
results of the state-administered breath test on the grounds that the implied consent 
notice statute, O.C.G.A. § 40-5-67.1(b), is unconstitutional on its face and as applied to 
defendant.  Defendant argued that his right against compelled self-incrimination 
preserved by the Georgia Constitution was implicated when officers asked him to expel 
deep lung air into a breathalyzer, that the materially misleading language of the implied 
consent notice was coercive per se and in fact did compel him to perform that act, and 
therefore the admission of his breath test results violated his right against compelled 
self-incrimination under the Georgia Constitution and his due process rights.  The 
Supreme Court agreed that submitting to a breath test implicates a person’s right 
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against compelled self-incrimination under the Georgia Constitution and overruled 
prior decisions that held otherwise.  Klink and other cases were overruled to the extent 
that they hold that Paragraph XVI of the Georgia Constitution does not protect against 
compelled breath tests or that the right to refuse to submit to such testing is not a 
constitutional right.  The Supreme Court further stated that Paragraph XVI protects 
against compelled breath tests and affords individuals a constitutional right to refuse 
testing.  But the Supreme Court rejected defendant’s facial challenges to the implied 
consent notice statute, holding that the language of the statute is not per se coercive.  
Georgia’s implied consent statute does not impose criminal penalties for refusing to 
submit to chemical testing, which places Georgia’s implied consent notice within the 
category of statutes that the Supreme Court of the United States has deemed not 
unconstitutionally coercive.  The Supreme Court noted that their previous decisions 
prevented the trial court from fully considering defendant’s argument that, based on a 
totality of the circumstances in his case, the language of the implied consent notice 
actually coerced him to incriminate himself.  But, because defendant offered the trial 
court no evidence in support of his claim beyond the mere language of the statute 
(which the Supreme Court held is not per se coercive), he could not prevail on remand.  
Therefore the judgment was affirmed. 

4. AUSTIN v. NAGAREDDY, No. A18A0126, 344 Ga. App. 636 (2018) 

Plaintiff filed an interlocutory appeal from the trial court’s order staying the civil action 
against defendant doctor and his medical practice until the conclusion of a trial in a 
criminal case on parallel allegations.  Plaintiff sued defendant and his practice for 
damages following the death of his wife from a drug overdose.  Plaintiff alleged 
defendant prescribed a dangerous combination of high dose addictive drugs, creating 
the conditions which led to the overdose.  Defendant sought a stay of the civil action 
because he would likely have to invoke his Fifth Amendment privilege before a civil jury 
which would allow them to draw an adverse inference.   The Court noted that a party 
must invoke the Fifth Amendment privilege in each instance he deems it necessary 
rather than a blanket refusal.  The Georgia cases cited by plaintiff dealt primarily with 
discovery disputes and discovery had ended before plaintiff propounded any discovery 
on defendant, so the Court looked to the federal courts and neighboring jurisdictions.  
The Court first noted “that there is no unconstitutional infringement of the Fifth 
Amendment privilege by forcing an individual to risk disadvantage in a civil case by 
refusing to provide material facts for fear of self-incrimination in a pending criminal 
case.”  Anderson v. Southern Guar. Ins. Co., 235 Ga. App. 306, 311 (1998).  While the 
Court noted that that any balancing test would be nothing more than a rough guide to a 
trial court as it exercises its discretion, they did list several factors to consider, such as 
the interests of the plaintiff in securing an expeditious outcome along with the prejudice 
the plaintiff would face with a delay, the burden placed on defendants, the convenience 
of the courts, the interests of third parties and the interests of the public.  Golden 
Quality Ice Cream Co. v. Deerfield Specialty Papers, 87 FRD 53, 56 (E.D. Pa. 1980).  
Other courts have also considered factors such as the extent of overlap of issues between 
the civil and criminal cases, the status of the criminal case, in addition to the factors 
above.  Because the trial court stayed the civil action to avoid “ requiring Defendant to 
waive his Fifth Amendment rights in the criminal matter,” and because the Court 
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determined that this exercise of discretion was based on an erroneous view of the law, 
the Court vacated the trial court’s order.  Judgment vacated and case remanded with 
direction. 

5. MENZIES v. STATE, No. S18A0541, 816 S.E.2d 638 (2018)   

At trial, the jury convicted defendant of  felony murder, criminal attempt to commit 
armed robbery, two counts of aggravated assault, possession of a firearm during the 
commission of a crime, and giving a false statement. Defendant appealed the conviction 
claiming the trial court erred by failing to exclude statements she made while alone in 
an interview room of the sheriff’s office. Defendant claimed that she was unaware that 
she was being video recorded in the sheriff’s office and that she had a reasonable 
expectation that her statements were private. The trial court found that defendant’s 
statements were admissible because she was not being interrogated or held in custody 
while she sat in the office, and she was not entitled to a Miranda warning. Instead, 
defendant’s comments were spontaneous statements not subject to exclusion under 
Miranda. The Supreme Court affirmed the conviction. 

B. Attorney-Client Privilege 

1. MOODY v. HILL, KETCHER & WHARTON, LLP, No. A18A1011, 346 Ga. App. 
129 (2018) 

This case came before the Court of Appeals through an interlocutory appeal filed by 
plaintiffs. The Court was asked to evaluate whether an implied waiver of privilege 
applied to a third party attorney group that is not a party in the present case. Attorney-
client privilege is only impliedly waived where the client is seeking grievance against the 
attorney for malpractice, negligence, or other professional misconduct. However, in this 
case, there was also an issue with the privilege involving a third party attorney group, 
that is not a party to the case. The Court recognized that Georgia had not previously 
dealt with a similar case, but decided to construe the rule in a limited manner. 
Therefore, it found no basis for an implied waiver to apply to the third party attorney 
group because the group was engaged after the legal advice and services were provided 
by the attorneys who are a party to the case. The Court held that the trial court erred in 
applying the waiver to the third party attorneys and reversed the decision. 

IX. RAPE SHIELD STATUE 

A. Generally 

1. ATKINS v. STATE, No. S17G1996, 2018 Ga. LEXIS 542 (2018) 

At trial, the jury convicted defendant of statutory rape and aggravated child molestation. 
Defendant appealed to the Court of Appeals, which affirmed the decision of the trial 
court. Defendant appealed to the Supreme Court arguing that  a victim’s prior 
statements cannot provide sufficient corroboration under O.C.G.A. § 16-6-3. The 
Supreme Court held that a victim’s prior statements does not provide sufficient 
corroboration under a O.C.G.A. § 16-6-3 statutory rape crime because it is not 
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independent evidence. Defendant also alleged that the trial court prohibited him from 
establishing the victim’s motive to lie. However, the record showed that defendant’s 
actual request was to be permitted to provide evidence of the victim’s multiple previous 
partners in hopes of discovering a motive to lie. The trial court concluded that defendant 
was seeking to inquire into the victim’s entire sexual history in violation of the Rape 
Shield Statute, which was affirmed by the Supreme Court. The Supreme Court reversed 
defendant’s conviction for statutory rape because of the lack of corroborating evidence. 
The Supreme Court affirmed defendant’s conviction for aggravated child molestation 
because the corroboration requirement of O.C.G.A. § 16-6-3 (a) was not applicable.  

2. FRYE v. STATE, No. A17A1554, 344 Ga. App. 704 (2018) 

After a jury trial, defendant was convicted of child molestation and aggravated sexual 
battery of his minor granddaughter.  Defendant appealed, claiming error in the 
exclusion of certain testimony under Georgia’s Rape Shield Statute.  Under O.C.G.A. § 
24-4-412, evidence related to a victim’s past sexual behavior is generally inadmissible at 
trial.  Defendant sought to admit what he alleged were false statements by the victim in 
a different investigation into sexual misconduct against another man, namely, the victim 
claimed that sexual misconduct had not occurred when, in fact, some form of sexual 
misconduct had occurred.  The Court found that these statements were not false 
allegations of sexual misconduct, but instead were exactly the sort of evidence 
prohibited under the Rape Shield rule, namely, evidence relating to past sexual behavior 
of the witness. Conviction affirmed. 

3. BURNS v. STATE, No. A18A0227, 345 Ga. App. 822 (2018) 

Defendant applied for interlocutory review challenging the trial court’s grant of the 
State’s motion in limine to exclude evidence that the alleged victim had previously made 
a false accusation of sexual abuse against another individual. The Rape Shield Statue 
does not bar evidence of false accusations made by a victim because it does not involve 
the victim’s past sexual conduct, but rather the victim’s propensity to make false 
statements regarding sexual misconduct. The Court agreed with that reasoning. 
Defendant argued that the trial court erred by concluding that the probative value of the 
statement was substantially outweighed by the prejudicial effect. The Court agreed with 
defendant, concluding that it was unlikely that evidence of a situation that involved a 
totally unrelated third party would cause unfair prejudice or confusion of the issues. 
Therefore, the Court found the trial court erred in its decision and the judgment was 
reversed. 

4. BRYANT v. STATE, No. A18A0330, 346 Ga. App. 176 (2018) 

Defendant was convicted of rape. Defendant appealed the denial of his motion for new 
trial, arguing that the trial court erred by refusing to admit certain photos. Under 
O.C.G.A. § 24–4–412(b) a trial court may admit evidence relating to complaining 
witness’ past sexual behavior if it determines the evidence involved the accused and 
“supports an inference that the accused could have reasonably believed that the 
complaining witness consented…” Here, the sexually explicit photographic evidence 
allegedly sent by victim during her relationship with defendant was irrelevant to 
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whether the alleged rape was consensual. The photographs were sent before defendant 
and the victim ended their relationship, at least ten months before the incident at issue. 
The Court of Appeals could not say that the trial court clearly abused his discretion by 
refusing to allow defendant to introduce the photographs. Affirmed. 

X. MISCELLANEOUS 

A. Confessions 

1. JONES v. STATE, No. A17A1204, 344 Ga. App. 774 (2018) 

After a jury trial, the juvenile defendant was convicted of burglary and armed robbery.  
Defendant appealed the partial denial of his motion for a new trial, arguing that the trial 
court improperly admitted inculpatory statements he made during a police interview he 
claimed were not voluntary.  The 14 year old defendant was questioned by the police 
twice, initially while in custody and then again at his home.  Neither interview was 
conducted in his mother’s presence, but the police did obtain her permission.  During 
the first interview, defendant admitted to being a lookout for one burglary in Georgia 
and one in Alabama, but denied any role in additional burglaries in the same Georgia 
apartment complex that the detective was investigating.  During the second interview, 
the police detective induced defendant to confess by promising defendant that he would 
not be punished if he told the truth. The Court considered the nine factors set forth in 
Riley v. State, 237 Ga. 124 (1976) to determine if a juvenile has provided a voluntary 
confession.  In light of the detective’s explicit promise not to charge defendant with the 
crimes under investigation if he confessed, the Court found that the detective 
improperly induced the confession with the hope of a benefit.  The Court of Appeals 
found the confession involuntary under the totality of the circumstances and reversed 
the judgment. 

2. STATE v. ABBOTT, No. S17A1583, 303 Ga. 297 (2018) 

After a shooting at a house party left one dead and one critically injured, police picked 
up defendant for questioning.  Defendant was not handcuffed or shackled during the 
transportation, but once placed in an interrogation room, defendant’s left leg was 
shackled to the floor and he was left alone for at least half an hour. Defendant was not 
told he could leave at any time, and he was interrogated for almost an hour before being 
informed of his Miranda rights.  During the pre-Miranda interrogation, Defendant 
admitted he was at the party and possessed a pistol and shot said pistol three times 
inside the house and three times outside the house.  Immediately after this admission, 
investigators gave defendant the Miranda warnings, had defendant sign a waiver form, 
and resumed interrogation.  The trial court excluded the videotape recording of all of 
defendant’s pre-Miranda and post-Miranda statements as resulting from “interrogate 
first, warn later” procedure in violation of Missouri v. Seibert, and the State appealed.  
On appeal the Court upheld the trial court’s determination to suppress defendant’s pre-
Miranda statements on the basis that a reasonable person in defendant’s situation 
would believe defendant was in custody.  The Court then turned its attention to 
defendant’s post-Miranda statements and clarified its holding in Norwood by expressly 
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overruling Pye, and any Georgia case relying on Pye, to the extent that it applied the 
Seirbert plurality test instead of Justice Kennedy’s concurrence in Seirbert.  In doing so, 
the Court abandoned its previously held test for “two stage” or “question first” 
interrogation procedures, that would review all such interrogations under a multi-factor 
test designed to determine whether the subsequent warnings could be effective enough 
to accomplish their objective, in favor of a test that would apply a form of heightened 
scrutiny only to those two-step interrogations in which law enforcement officers 
deliberately employed a two-step procedure designed to weaken Miranda’s protections.  
By adopting this test, the Court stated that in deciding whether law enforcement officers 
used a deliberate “question first” strategy, trial courts must consider the totality of the 
circumstances including the timing, setting and completeness of the pre-warning 
interrogation, the continuity of police personnel and the overlapping content of the pre- 
and post-warning statements, as well as whether the interrogators had protocols, 
customs, or training that required the use of deliberate two-step interrogations, and 
testimony from the interrogator that he did or did not deliberately use such a method.  
The Court accordingly vacated the superior court’s judgment suppressing defendant’s 
post-Miranda statements and remanded the case so that the superior court could make 
further findings of fact and apply the correct legal standard. 

3. COPE v. STATE, No. S18A0313, 304 Ga. 1 (2018) 

Defendant was convicted of felony murder and aggravated assault. Defendant appealed 
and contended the trial court erroneously admitted statements made to police on 
separate occasions. Defendant argued that he did not receive Miranda warnings prior to 
his first statement, and he was intoxicated and incoherent to the extent his second 
statement was rendered involuntary. The Court found that the trial court did not err 
when it admitted the statements into evidence because defendant was not being 
interrogated when he told the off-duty and plain clothed detective that he killed the 
victim in self-defense. Defendant’s first statement was not a product of interrogation 
requiring  a Miranda warning. The video of defendant's second statement to the 
detective, while indicating he often mumbled and spoke quickly in a thick vernacular, 
was consistent with the trial court's finding that defendant understood the rights read to 
him and responded appropriately to questions about the death of the victim, supporting 
the finding that his statement was voluntary. Defendant made this admission more than 
once during the interview, and the detective testified that he could not smell any alcohol 
on defendant. The trial court was authorized to conclude that appellant’s second 
statement to the detective was voluntarily made and, therefore, admissible. Affirmed. 

4. THOMAS v. STATE, No. S18A0003,  303 Ga. 700 (2018) 

Defendant appealed his murder conviction, contending that he was denied the effective 
assistance of counsel when his lawyer opened the door and failed to object to evidence of 
a statement made by his codefendant, in violation of Bruton. “A Bruton violation may 
not be prejudicial when the complained-of statements are substantially similar to 
evidence properly admitted at trial.” Battle v. State, 301 Ga. 694 (2017). The Supreme 
Court held that trial counsel's failure to object when an agent testified as to a statement 
a codefendant made that provided defendant's motive for killing the victim did not 
prejudice defendant because, even assuming that counsel was ineffective in eliciting this 
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statement (that the victim had pulled a gun on defendant in a disagreement about drug 
quantity), the same statement came in through a jailhouse informant. Bruton did not 
apply to the jailhouse informant's statement because the statement was not testimonial. 
Further, there was no prejudice given the multiple eyewitnesses to the shooting, all of 
whom testified that defendant was the shooter. Judgment affirmed. 

5. IN THE INTEREST OF R. P., No. A18A0069, 346 Ga. App. 193 (2018) 

The Juvenile Court granted defendant's motion to suppress statements made by 
defendant during custodial interrogation. The State appealed, arguing that statements 
made by defendant, which supported allegations in the petition, were admissible as 
evidence because they were voluntary. Whether a defendant waives his rights under 
Miranda and makes a voluntary and knowing statement, depends on the totality of the 
circumstances. After  defendant was advised of his rights, he expressed an initial 
intention to remain silent and cut off any questioning, then, prior to any questioning or 
interrogation by the detective, immediately changed his mind and initiated 
communications by “clearly evincing his intent not to remain silent.” Larry v. State, 266 
Ga. 284, 286 (1996). The totality of the circumstances show that the State established by 
a preponderance of the evidence that  defendant’s statements were made voluntarily 
after a knowing and voluntary waiver of Miranda rights. The Juvenile Court erred by 
excluding the statements from evidence. The Court of Appeals held that defendant's in-
custody statements were voluntary after a knowing and voluntary waiver of Miranda 
rights. Judgment reversed. 

B. Closing Arguments 

1. BLEVINS v. STATE, No. A17A0639, 343 Ga. App. 539 (2017) 

Following a jury trial, defendant was convicted of enticing a child for indecent purposes 
and four counts of child molestation.  Defendant appealed, arguing that the trial court 
erred in admitting other acts of evidence.  The court disagreed.  Under O.C.G.A. § 24-4-
414, in a criminal proceeding where the accused is accused of an offense of child 
molestation, evidence of the accused’s commission of another offense of child 
molestation is admissible for any relevant purpose.  Testimony that defendant made 
contact with the victim’s breasts and upper thigh multiple times and pulled down the 
victim’s pants, without consent, was admissible because this evidence was relevant to 
show defendant’s intent under the child molestation statute, O.C.G.A. §  16-6-4(a).  The 
other acts of evidence made it more probable that defendant made statements to the 
victim that he wanted to “make whoopee” with the intent to arouse his sexual desires.  
Further, the Court of Appeals held that the other acts evidence regarding defendant’s 
communications and interactions with young female students, including defendant’s 
comments to his colleagues about the photographs of these girls in their swimsuits, was 
relevant and probative to show the defendant’s knowledge and intent in the charged 
offenses because defendant used his position of authority as a band director to prey on 
the girls under his supervision through inappropriate touching.  Finally, the Court of 
Appeals held that the probative value of the other acts evidence outweighed any undue 
prejudice, because it was relevant to disprove defendant’s claim and there was a strong 
need for the evidence to combat defendant’s attacks on the witnesses’ credibility.  The 
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Court of Appeals also held that any risk of unfair prejudice was mitigated by the trial 
court’s repeatedly giving limiting instructions that applied to all extrinsic evidence 
testimony.  Defendant also argued that the State made improper remarks during its 
closing arguments by referring to defendant’s other acts, including because the 
prosecutor referred to defendant as “creepy.”  Because defendant’s other acts to which 
the State referred to in the closing argument, were relevant, probative, and properly 
admitted, the Court of Appeals found it was thus within the appropriate scope of the 
closing argument.  The Court of Appeals affirmed defendant’s conviction. 

C. Identifications 

1. THORPE v. STATE, No. S18A0732, 2018 Ga. LEXIS 545 (2018) 

Following a jury trial, defendant was convicted of felony murder, conspiracy to 
distribute marijuana, and the unlawful possession of a firearm during the commission of 
a crime. Defendant appealed alleging that the trial court erred by permitting the State to 
recall a witness to make an in-court identification violating his due process rights, and 
that the evidence recovered from a co-indictee’s house was not relevant. Defendant 
claimed that the in-court identification was unduly suggestive and highly prejudicial 
under the circumstances. The Supreme Court explained that the trial court has broad 
discretion in determining whether to permit a witness to be recalled. Unlike pretrial 
identifications which occur outside of court increasing the possibility of 
misidentification, in-court identifications are supervised by courts and subject to cross 
examination ensuring constitutional fairness. The Supreme Court also reviewed the trial 
court’s decision to permit evidence of marijuana, baggies, and a digital scale from a co-
indictee’s house. The Supreme Court explained that relevance was at the discretion of 
the trial court and that the evidence at the co-indictee’s house met the O.C.G.A. § 24-4-
401 standard. The Supreme Court affirmed the trial court’s decision.  

D. Horizontal Gaze Nystagmus (HGN) Test 

1. CHERRY v. STATE, No. A17A2085, 345 Ga. App. 409 (2018) 

After a jury trial, defendant was found guilty of driving under the influence of alcohol.  
Defendant appealed following the denial of his motion for a new trial.  Defendant 
claimed the trial court erred in admitting evidence that he refused to submit to breath 
testing and in the admission of evidence of his horizontal gaze nystagmus (HGN) test.  
The trial court found that the Fourth Amendment  permits a warrantless breath test as a 
search incident to a DUI arrest and therefore defendant’s refusal was not the exercise of 
a constitutional right under the Implied Consent law (O.C.G.A. § 40-5-55).  
Furthermore, defendant was informed under O.C.G.A. § 40-5-67.1(b)(2) that his refusal 
may be offered against him at trial.  The Court found that the trial court did not err in 
admitting evidence of defendant’s refusal to take the breath test.  Defendant also argued 
that the trial court erred in admitting evidence of the HGN test.  Defendant claimed that 
at the time of his arrest, he had taken Prozac, which could affect the results of the test.  
The results of defendant’s HGN test showed he failed six of six signs of potential 
impairment.  Defendant argued that this evidence should have been excluded as the 
administering deputy did not know if the results were due to Prozac or alcohol.  The 
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Court found that defendant was still free to argue to the fact finder that the test should 
not be assigned any weight, but that the evidence was relevant under O.C.G.A. § 24-4-
40.  Therefore, the admission of the HGN evidence was not an abuse of discretion.  
Judgment affirmed. 

E. Personal Knowledge of Witness 

1. HARVEY v. STATE, No. A17A0898, 344 Ga. App. 7 (2017)  

Following a jury trial, defendant was convicted of possession of marijuana, possession of 
a firearm during the commission of a felony, and possession of a firearm by  a convicted 
felon.  Defendant appealed for the following reasons.  First, defendant argued that the 
trial court erred by overruling his objection to the admission of razor blades and 
marijuana into evidence because the police sergeant lacked personal knowledge that 
these items were received from defendant’s person.  After reviewing the record, the 
Court of Appeals found that the trial court properly overruled defendant’s objection 
because the police sergeant possessed personal knowledge of the items pertaining to 
defendant.  Specifically, the Court of Appeals found that the sergeant participated in the 
investigation of the criminal activity of the residence, searched the premises of the 
residence, knew that a search of defendant’s person was occurring, and was present in 
the residence while the search was being conducted.  Thus, even though the sergeant did 
not personally conduct or observe the search of defendant’s person, his testimony that 
he was handed razor blades, marijuana and currency was admissible in the prosecution 
of defendant for possession of marijuana.  Second, defendant argued that the trial court 
erred in admitting the razor blades and marijuana because the sergeant’s lack of 
personal knowledge regarding the recovery of the items from defendant’s person meant 
that a sufficient foundation for their admission was not established.  Because defendant 
did not raise this objection regarding authentication during trial, and because 
defendant’s objection was based on physical evidence, and not witness testimony, the 
Court of Appeals found that defendant could not claim error on appeal.  Therefore no 
error was found in the trial court’s decision.  Judgment affirmed in part and reversed in 
part (reversed parts unrelated to evidentiary issues).    
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PROFESSIONALISM 

FOUR SKILL SETS OF PROFESSIONALISM & ETHICS: 
 
 Mastering professionalism and ethics are based upon four skill sets: 

  (1) The ability to recognize ethical and professionalism dilemmas; 

  (2) The ability to form sound judgments; 

  (3) The ability to prioritize values; 

  (4) The ability to implement judgments - which requires cultivating   

 personal and interpersonal skills and habits - communication, honesty,   

 courage, prudence. 

 

 ‘The Lawyer's Creed and Aspirational Statement on Professionalism were 

developed by the Commission to encourage, guide and assist individual lawyers, law 

firms, and bar associations…. The Creed and Aspirational Statement cannot be imposed 

by edict because moral integrity and unselfish dedication to the welfare of others cannot 

be legislated.  Nevertheless, a public statement of principles of professionalism can 

provide guidance for newcomers and a reminder for experienced members of the bar 

about the basic tenets of our profession.1’ 

 
THE LAWYER'S CREED 
 
To my clients, I offer faithfulness, competence, diligence, and good judgment.  I 
will strive to represent you as I would want to be represented and to be worthy of 
your trust. 
 
To the opposing parties and their counsel, I offer fairness, integrity, and 

                                            
1 https://www.gabar.org/aboutthebar/lawrelatedorganizations/cjcp/lawyers-creed.cfm 
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civility.  I will seek reconciliation and, if we fail, I will strive to make our dispute a 
dignified one. 
 
To the courts, and other tribunals, and to those who assist them, I offer respect, 
candor, and courtesy.  I will strive to do honor to the search for justice. 
 
To my colleagues in the practice of law, I offer concern for your welfare.  I 
will strive to make our association a professional friendship. 
 
To the profession, I offer assistance.  I will strive to keep our business a 
profession and our profession a calling in the spirit of public service. 
 
To the public and our systems of justice, I offer service.  I will strive to 
improve the law and our legal system, to make the law and our legal system 
available to all, and to seek the common good through the representation of my 
clients. 

 
  
 Sadly, there has been a sharp decrease in collegiality among lawyers. While at one 

time concern for our professional colleagues was more the norm, that foundation has 

often been replaced with ‘cut-throat’ competition.  That pervasive negative atmosphere 

has the expected outcomes. It should be no wonder that, while basic tenets of 

professionalism and support have eroded, stress, impairments and general 

dissatisfaction with the profession have sharply increased. 

As in presentations past, the intent is to present a ‘survey of current literature 

and resources.’  Its purpose is to assist lawyers in identifying sources for further 

information about professionalism.  As I begin compiling information and searching for 

concept materials I often start about six months in advance with surveying the materials 

and presentations available through ‘Great Courses’ at the Teaching Company.  They are 

renowned for recruiting leading college professors in various areas of expertise, many of 

which coincide with professionalism factors. Furthermore, their written materials 

contain excellent bibliographies for the pursuit of additional study.  

 I must also give credit to the number of lawyers and judges who have taken the 
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time and effort to communicate with me their ideas and needs connected with the study 

of professionalism. This year’s presentation had those roots.  My ‘door’ is always open 

should you wish to collaborate or make future suggestions.  

 

Professionalism attribute – recognizing ethical quandaries 

Recent Examples 

#1 -  What possibly could be wrong with this new ‘boot’ camp for newly hired federal 

law clerks!  These new hires were advised that they could get special training at a new 

boot camp organized by the Heritage Foundation.  Applicants had to promise to keep 

the training materials secret. They also had to pledge that they wouldn’t use any of the 

training materials “for any purpose contrary to the mission or interest of the Heritage 

Foundation.”  Courses would be taught by a faculty that included unnamed federal 

appeals judges and unnamed professors at prominent law schools. Funding was 

supplied by generous unnamed donors.2  After a New York Times inquiry3, the Heritage 

Foundation removed the confidentiality and loyalty requirements.   

 Part of the criteria for professionalism is recognizing ethical dilemmas. There is 

plenty of opportunity here.  Does anyone think that it would be a good idea to provide 

‘secret’ materials to a select few federal law clerks?  What about the influence of 

‘unnamed federal judges’ and unnamed professors?  Should ‘anonymous donors’ be 

permitted to train court employees?  Why would any federal law clerk be required to 

take ‘a secret oath’ vowing allegiance to any private entity? Any other concerns? 

                                            
2  

http://www.abajournal.com/news/article/conservative_group_suspends_clerkship_bootcamp_amid_questions_about

_secrecy 
3 https://www.nytimes.com/2018/10/18/us/politics/heritage-foundation-clerks-judges-training.html 
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 #2-  This year’s second example is the case of a suspended lawyer from Ohio who was 

caught bragging to his client about his  discovery tactics.4  Those comments included,  

• “She sent me an interrogatory, request for production of documents, I 

completely ignored her a.. for a few months. And I made her file a motion to 

compel, and then I called her and said, oh, yeah, I’ll get them to you in two weeks. 

And then I completely ignored her a... again.”  

 “She’s an arrogant bitch, okay?” and, “I made that bitch fly into town” for the 

missed deposition. 

 “Obviously, you know, you don’t want to discuss that I played a game with her, 

you know. But that’s basically it.” 

 “She might ask you, do you know that your attorney didn’t send any discovery, do 

you know that you were supposed to be here on, whatever the—she had one or 

two dates. Did your attorney tell you that you were supposed to be present for 

those depositions? Yes.” 

It is not unheard of for certain attorneys to make discovery as hard and onerous for the 

opposing side as is possible under the pretense of zealous advocacy. Clearly, that line 

was crossed several times in this example. The dilemma is determining whether this is 

intentional gamesmanship or whether the opposing lawyer is acting in good faith 

against a host of valid obstacles that cause delays and continuances. An apparent lack of 

professionalism is a valid indicator  of which is choice is more likely.  Judges soon learn 

which lawyers often file frivolous motions to compel and which lawyers are regularly 

representing the respondent.  

                                            
4 

http://www.abajournal.com/news/article/cleveland_lawyer_is_suspended_after_a_client_secretly_recorded_his_bra

gging 

Chapter 3 
5 of 37



 

Clearly egregious instances such as the one above should be formally reported to the 

bar.  
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Professionalism attribute – Developing Good Habits – Avoiding 
Procrastination 

 
 Part of the tool-kit of ‘professionalism’ is the development of effective habits. This 

year we will address developing the habit of avoiding procrastination.  Susan Krauss 

Whitbourne Ph.D., in an article for Psychology Today writes,  

“Procrastination is a common human tendency. About 20 percent of adults have 
regular bouts of procrastination, but as many as perhaps 70 to 90 percent of ( ) 
are chronic putter-offers. Although some chronic procrastinators claim they work 
best under tight deadlines, the fact of the matter is that procrastination rarely 
pays off. “5 

 

 Dr. Whitbourne opines that there are four irrational beliefs that cause us to 

procrastinate.  Many of these beliefs flow from low self-esteem and many of these 

internal thoughts are irrational because they are in actuality, inaccurate. They include: 

(1) Self-handicapping. Some persons prone to procrastination avoid harming 

their self-image by deliberately delaying the project. Clearly, ‘I didn’t have 

enough time,’ is more soothing to the ego than ‘I didn’t have enough ability.’ 

(2) Low self-efficacy. Low self-efficacy can cause you to put off a task because you 

don’t think you can get yourself organized enough to complete it.  

(3) Arousal procrastination. The third contributor to the paradox of 

procrastination is the feeling of danger that people experience when they live 

on the edge of not making important deadlines. (Extroverts are particularly 

prone to this.) 

                                            
5 https://www.psychologytoday.com/us/blog/fulfillment-any-age/201204/the-paradox-procrastination 
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(4) Perfectionist. People with strong perfectionistic tendencies, who want to make 

sure that their work is completely correct, may stall as long as possible to 

avoid evaluation.   

As the breadth of new materials on the criteria for professionalism under Georgia 

Guidelines is finite, we often turn to ‘Great Courses’ for ideas, suggestions and 

bibliographies for further research. This year’s topic relating to avoiding procrastination 

is no exception.  

 Peter M. Vishton, a professor at William and Mary, has an excellent lecture series 

in his course, Outsmart Yourself: Brain-Based Strategies to a Better You.6 The series 

updates the research of cognitive neuroscientists about how the brain is organized and 

how it mediates our behaviors.  One of those behaviors is procrastination. The research 

reviewed by Dr. Vishton provides these insights and tips in Lecture 2 of this series: 

 “Tip 1 – Don’t Just Do Something; Stand There. 

To break free from the grip of procrastination, sit quietly and think for 15 

to 20 minutes about what you are going to do. There are two main reasons 

that the strategy of sitting and doing nothing for 15 to 20 minutes is 

effective in reducing procrastination behaviors. First, intentionally doing 

nothing will prevent you from engaging in avoidance behaviors that are 

the real grist of the procrastination mill. Second, as you sit and think about 

the work that you might do, the anxiety will likely abate. 

 Tip 2 -- Avoid Choking under Pressure 

The second strategy to reduce the frequency and severity of 

procrastination is to avoid feeling too much motivation to complete a task. 

                                            
6 Vishton, Peter: OUTSMART YOURSELF: BRAIN-BASED STRATEGIES FOR A BETTER YOU: The 

Teaching Company, Great Courses, 2016;  
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I would add one more sentence from his article here. Motivation is much 

like pressure, and too much pressure can lead to choking under pressure. 

 Tip 3 – Break Large Goals into Smaller Tasks 

The third tip for reducing procrastination arises directly from the concept 

of motivation. This strategy uses the pleasure center—one of the 

subcortical unconscious control systems that live deep inside the brain. If 

you want to reduce procrastination, break any large project into parts. As 

you complete these small parts, keep track of your progress. Even if the 

project itself isn’t an enjoyable one, simply seeing yourself move closer to 

the finish line can produce pleasure.”7 

 Dr. Vishton is an acclaimed academician and renowned lecturer. This series 

includes other salient topics that relate to the attributes of professionalism. It is highly 

commended to you for further study.  

 

 

Professionalism attribute - Forming sound judgments – Personality & 

Decision Making 

 One of the aspects of Georgia’s definition of professionalism includes the criteria 

of ‘forming sound judgments,’ and ‘the ability to implement judgments.’ Currently, there 

are two primary academic groups which account for most of the literature and accepted 

theories about how differing personalities affect decision making.  The first group uses 

the model created by the Meyers-Briggs criteria. The second group, more recently 

created, uses ‘The Big Five personality traits’, also known as the five-factor model 

                                            
7 Ibid, pp 12-19. 
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(FFM), and the OCEAN mode.  There is an academic split between the Meyers-Briggs 

supporters and the ‘Big Five’ supporters.  Each methodology has its own advantages and 

disadvantages. For the purposes of this presentation it is simply important to know that 

the two main theories exist should you wish to explore either criteria further.  

This year we will start to explore the connection between personality, as defined 

by the Meyers-Briggs model and decision making because it has more studies and 

research related to our topic of decision making. Personality differences account for 

many of the disparities about how we perceive the world around us, process information 

and implement decision making. Many of our professional decisions are driven in large 

part by our personalities. Therefore, understanding the various personality 

characteristics that drive different decision outcomes is critical to the well-rounded legal 

practitioner. 

 The Myers–Briggs Type Indicator (MBTI) is an introspective self-report 

questionnaire with the purpose of indicating differing psychological preferences in how 

people perceive the world around them and make decisions.8  The MBTI was originally 

conceptualized during World War II, as two American women, Isabel Myers and her 

mother, Katherine Cook, devised a personality assessment tool that incorporated the 

research and finding of the Swiss psychiatrist, Carl Jung. A corollary to the MBTI is the 

Meyers-Briggs Communication Style assessment. Every personality has preferences that 

influence how we deal with others. It’s often easy to speak to those who are like us, but 

we need practical tips on how to work with those who are different.9 We also need to 

recognize that these traits are determined by ‘current’ preferences. These preferences 

                                            
8 The Myers-Briggs Foundation, 2014, Retrieved 18 June 2014. 
9 /www.discoveryourpersonality.com/myers-briggs-communication-style.html 
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are not static or fixed, but are to some extent malleable. Therefore, for persons who 

closely border between the competing traits, it is not unusual to see some shifts in 

preferences.  

 The MBTI is divided into four quadrants, in which each have two alternative 

preferences for a total of 8 preferences. They are divided as follows: 

 1. How do we draw and use energy? Are you outwardly or inwardly focused? 

 2. How do you prefer to take in information? 

 3. How do you prefer to make decisions? 

4. How do you prefer to live your outer life, either more structured or more 

spontaneous? 

The MBTI Manual: A Guide to the Development and Use of the Meyers-Briggs 

Type Indicator, 3rd Edition describes the differences as follows: 

“Favorite world: Do you prefer to focus on the outer world or on your 

own inner world? This is called Extraversion (E) or Introversion (I). 

Information: Do you prefer to focus on the basic information you take in 

or do you prefer to interpret and add meaning? This is called Sensing (S) or Intuition 

(N). 

 Decisions: When making decisions, do you prefer to first look at logic 

and consistency or first look at the people and special circumstances? This is called 

Thinking (T) or Feeling (F). 

 Structure: In dealing with the outside world, do you prefer to get things 

decided or do you prefer to stay open to new information and options? This is called 

Judging (J) or Perceiving (P).” 
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This organization is most easily viewed through use of a graphic: 

 

 
Favorite World – Where You Focus Your Attention ‘E/I’ 

 The first type of preferences, extroversion, ‘E,’ or introversion, ‘I,’ assess how we 

prefer to put our attention and focus our energy. Are we more like an ‘extrovert’ or an 

‘introvert?’  Charles Martin wrote these descriptions: 

“Extraversion (E) 

 “I like getting my energy from active involvement in events and having a lot of 
different activities. I'm excited when I'm around people and I like to energize other 
people. I like moving into action and making things happen. I generally feel at home in 
the world. I often understand a problem better when I can talk out loud about it and 
hear what others have to say. 
 
The following statements generally apply to me: 

 I am seen as "outgoing" or as a "people person." 

 I feel comfortable in groups and like working in them. 

 I have a wide range of friends and know lots of people. 

 I sometimes jump too quickly into an activity and don't allow enough time to think 
it over. 

 Before I start a project, I sometimes forget to stop and get clear on what I want to 
do and why. 
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Introversion (I) 

I like getting my energy from dealing with the ideas, pictures, memories, and reactions 
that are inside my head, in my inner world. I often prefer doing things alone or with one 
or two people I feel comfortable with. I take time to reflect so that I have a clear idea of 
what I'll be doing when I decide to act. Ideas are almost solid things for me. Sometimes I 
like the idea of something better than the real thing. 
 
The following statements generally apply to me: 
 I am seen as "reflective" or "reserved." 

 I feel comfortable being alone and like things I can do on my own. 

 I prefer to know just a few people well. 

 I sometimes spend too much time reflecting and don't move into action quickly 
enough.10 

 
 
 

Information – Opposite Ways to Take in and Process Information ‘S/N’ 

 The next pair of preferences deal with the opposite ways to ‘take in’ and process 

information. For this criteria, Martin writes: 

“Sensing (S) 

Paying attention to physical reality, what I see, hear, touch, taste, and smell. I'm 
concerned with what is actual, present, current, and real. I notice facts and I remember 
details that are important to me. I like to see the practical use of things and learn best 
when I see how to use what I'm learning. Experience speaks to me louder than words. 
 
 
The following statements generally apply to me: 
 I remember events as snapshots of what actually happened. 

 I solve problems by working through facts until I understand the problem. 

 I am pragmatic and look to the "bottom line." 

 I start with facts and then form a big picture. 

 Sometimes I pay so much attention to facts, either present or past, that I miss new 
possibilities. 

                                            
10 Martin, Charles R;  LOOKING AT TYPE: THE FUNDAMENTALS (1997); https://www.myersbriggs.org/my-

mbti-personality-type/mbti-basics/extraversion-or-introversion.htm 
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Intuition (N) 

Paying the most attention to impressions or the meaning and patterns of the 
information I get. I would rather learn by thinking a problem through than by hands-on 
experience. I'm interested in new things and what might be possible, so that I think 
more about the future than the past. I like to work with symbols or abstract theories, 
even if I don't know how I will use them. I remember events more as an impression of 
what it was like than as actual facts or details of what happened. 

The following statements generally apply to me: 

 I remember events by what I read "between the lines" about their meaning. 

 I solve problems by leaping between different ideas and possibilities. 

 I am interested in doing things that are new and different. 

 I like to see the big picture, then to find out the facts. 

 I trust impressions, symbols, and metaphors more than what I actually experienced.11 

 

 
Conclusions – Opposite ways to make decisions, ‘T/F’ 

 The next preference pair for the MBTI is the opposite ways to make decisions. 

Again, using Martin’s descriptors, he describes these as: 

‘Thinking (T) 

When I make a decision, I like to find the basic truth or principle to be applied, 
regardless of the specific situation involved. I like to analyze pros and cons, and then be 
consistent and logical in deciding. I try to be impersonal, so I won't let my personal 
wishes--or other people's wishes--influence me. 
 
 
The following statements generally apply to me: 
 I enjoy technical and scientific fields where logic is important. 

 I notice inconsistencies. 

 I look for logical explanations or solutions to most everything. 

 I make decisions with my head and want to be fair. 

 I believe telling the truth is more important than being tactful. 

 Sometimes I miss or don't value the "people" part of a situation. 

 I can be seen as too task-oriented, uncaring, or indifferent. 

                                            
11 Ibid, Martin, Charles. https://www.myersbriggs.org/my-mbti-personality-type/mbti-basics/sensing-or-

intuition.htm 
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Feeling (F) 

I believe I can make the best decisions by weighing what people care about and the 
points-of-view of persons involved in a situation. I am concerned with values and what 
is the best for the people involved. I like to do whatever will establish or maintain 
harmony. In my relationships, I appear caring, warm, and tactful. 
 
The following statements generally apply to me: 
 I have a people or communications orientation. 

 I am concerned with harmony and nervous when it is missing. 

 I look for what is important to others and express concern for others. 

 I make decisions with my heart and want to be compassionate. 

 I believe being tactful is more important than telling the "cold" truth. 

 Sometimes I miss seeing or communicating the "hard truth" of situations. 

 I am sometimes experienced by others as too idealistic, mushy, or indirect.”12 

 

 

Opposite Ways to Approach the World, ‘J/P’ 

 The last pair deals with how you prefer to experience life – how do others see 

you? Again, the Meyers-Briggs Foundation uses Martin’s description as follows: 

“Judging (J) 

I use my decision-making (Judging) preference (whether it is Thinking or Feeling) in my 
outer life. To others, I seem to prefer a planned or orderly way of life, like to have things 
settled and organized, feel more comfortable when decisions are made, and like to bring 
life under control as much as possible. 
 
Do not confuse Judging with judgmental, in its negative sense about people and events. 
They are not related. 
 
 
The following statements generally apply to me: 
 I like to have things decided. 

 I appear to be task oriented. 

 I like to make lists of things to do. 

 I like to get my work done before playing. 

 I plan work to avoid rushing just before a deadline. 

                                            
12 Ibid. Martin, Charles. https://www.myersbriggs.org/my-mbti-personality-type/mbti-basics/thinking-or-feeling.htm 
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 Sometimes I focus so much on the goal that I miss new information. 

Perceiving (P) 

I use my perceiving function (whether it is Sensing or Intuition) in my outer life. To 
others, I seem to prefer a flexible and spontaneous way of life, and I like to understand 
and adapt to the world rather than organize it. Others see me staying open to new 
experiences and information. 
 
Remember, in type language perceiving means "preferring to take in information." It 
does not mean being "perceptive" in the sense of having quick and accurate perceptions 
about people and events. 
 
The following statements generally apply to me: 
 I like to stay open to respond to whatever happens. 

 I appear to be loose and casual. I like to keep plans to a minimum. 

 I like to approach work as play or mix work and play. 

 I work in bursts of energy. 

 I am stimulated by an approaching deadline. 

 Sometimes I stay open to new information so long I miss making decisions when they 
are needed.13 

 

16 Various Personality Preferences 

From these four quadrants, with two choices each, the MBTI creates sixteen 

personality preferences.  This is easiest to visualize by a chart that includes these 16 

types, as well as the percentage of persons falling within each respective category.  

                                            
13 Ibid, Martin, Charles. https://www.myersbriggs.org/my-mbti-personality-type/mbti-basics/judging-or-

perceiving.htm 
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Examples  

 The importance of the MBTI criteria is to help us recognize that others may 

perceive and process the same set of facts in different ways, all driven by personality 

preferences. As attorneys and judges, we need to first understand ourselves before we 

can adapt information and organize decision making for others.  Let’s explore some ‘real 

world’ applications. 

 New ‘Open’ Office space – you have been placed in charge of creating office space 

for your expanded firm. Some of your co-workers are divided between extroverts and 

introverts. The exuberant interior designer extols the virtues of the new ‘open’ office 
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plan for proven way to energize workers at all levels. Who thrives in this environment? 

Who will look for a new job? (Hint, Google ‘open office plans introvert hell on earth’ and 

count the number of ‘hits.’) 

 The new managing partner is an introvert - Will his or her management style 

likely involve more face-to-face meetings or memos-emails? 

 Oral argument – I have an upcoming oral argument in front of a judge who is 

very quiet and likely an introvert.  Should I rely upon the oral argument or is it best to 

put more emphasis on the written brief? 

 Interrupter – Admittedly, I am an extrovert and I like meeting new clients. How 

likely do I need to be aware that I might be interrupting them too often? 

 Jurors – my experience leads me to believe that the leadership role of jury chair 

person will be either of two jurors.  If I determine that they are strong ‘sensing’ 

personalities, how to I best present evidence to them? 

 Change agent – my task is to find an ideal committee chair who will determine 

how we revamp our organization to meet future needs.  What personality factors are 

likely to be less than thrilled with an assignment to anticipate future needs? 

 Most judges – Most judges have a strong ‘S’ preference. How likely are they to be 

patient with arguments which don’t proceed directly to the point in a linear manner?

 How others are treated – I am representing a client who appears to be more 

empathetic than analytical.  What is she most likely to do during mediation when the 

other side presents their arguments?  How would this be different if the client was 

strongly analytical?  How likely is it we would reach the same mediated outcome? 

 Making a final decision – my law partner will likely outlive me as she loves being 

spontaneous. She is quick on her feet in trial. However, we need to make a decision on 
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relocating our office.  What is she most likely to do? What will be the best ways to get 

her to make a final decision? 

Benefits of Small Talk 

 The daily practice of law requires interacting with various personality types.  The 

easiest and quickest way to learn about those preferences is by engaging in small talk. 

What does the person do in their spare time?  Do they like to use checklists to make a 

decision or go with their gut instincts?    Are they more a ‘get into the details’ type of 

person or big picture?  For holidays, do you prefer following traditions or trying 

something new?  Do you prefer a planned vacation or do you like to play it by ear?  All 

these type questions will help you better understand others within the MBTI criteria.  

Learning and understanding how others prefer to make decisions can be effective 

tools for enhancing our professional lives. These skills can help us to better: 

 Avoid and resolve conflicts 
 Enhance understanding and reduce stress 
 Assist varying communication strategies with clients, judges and opposing 

parties. 
 Work together more effectively 
 Relate to each other with greater understanding 
 Improve satisfaction with our chosen career. 

 

Professionalism attribute – Forming sound judgments – How Implicit Bias 

Affects All of Us 

The Kirwan Institute, a leading research organization at Ohio State University 

defines implicit bias as:  

‘the attitudes or stereotypes that affect our understanding, actions, and decisions 
in an unconscious manner.  These biases, which encompass both favorable and 
unfavorable assessments, are activated involuntarily and without an individual’s 
awareness or intentional control.  Residing deep in the subconscious, these biases are 
different from known biases that individuals may choose to conceal for the purposes of 
social and/or political correctness.  Rather, implicit biases are not accessible through 
introspection. ‘   
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All persons have varying degrees of implicit bias on a variety of subjects, 

including but not limited to various stereotypes concerning race, gender, career, weight, 

sexuality and gender.  By its very definition implicit bias is readily distinguishable from 

explicit stereotyping which is conscious, deliberate and intentional. Explicit biases are 

directed at various groups as a result of conscious perception. Implicit bias is the result 

of unconscious associations gleaned from exposure and experiences.  As subconscious 

thought and implicit biases are considered to be more powerful in shaping perceptions 

and decision making it is critically important to practicing attorneys.   

Project Implicit is a non-profit organization at Harvard University that addresses 

implicit biases.  Founded in 1998 by three scientists, the Project provides consulting 

services, lectures and workshops. They also administer the Implicit Association Test 

which helps test takers gain more self-understanding about the extent they may hold 

varying degrees of implicit biases. The test is free, quick and personal results are 

confidential although demographic data is shared.  It is readily found by searching 

‘Project Implicit Test’ or going directly to: www. implicit.harvard.edu.. 

The U. S. District Court, state of Washington, has created a video to explain the 

effect of unconscious bias upon jurors as part of their pretrial orientation. This video is 

shown to prospective jurors when they report for jury duty. This 10-minute presentation 

has been released via YouTube. It is entitled ‘Understanding the Effects of Unconscious 

Bias.’  

In closing, we know ‘implicit bias’ exists. We know that it affects all of us to 

varying degrees. We all know that it affects others who make decisions about us, our 

clients and the outcome of our cases.  If we truly want an impartial justice system, what 

should we also be doing to educate our decision makers and our juries about implicit 
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bias?  We have an inherent duty to all within our legal system to mitigate biases that 

may likely affect the impartial application of our laws. So, we complete this year’s 

presentation with ‘What can you do to help reduce the effects of implicit bias?’    

  

 

Chapter 3 
21 of 37



PROFESSIONALISM,-
RECENT,DEVELOPMENTS

Warren&Davis,&Judge,&
Gwinnett&Superior&Court
&&Jennifer&Taylor,&Staff&Attorney

FOUR%SKILL%SETS%OF%
PROFESSIONALISM%&%ETHICS

• (1) The(ability(to(recognize(an(ethical(and(
professionalism(dilemma:
• (2) The(ability(to(form(sound(judgments:
• (3) The(ability(to(prioritize(values:
• (4) The(ability(to(implement(judgments(A
which(requires(cultivating(personal(and(
interpersonal(skills(and(habits(A
communication,(honesty,(courage,(
prudence.
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From%the%Professionalism%Rules%of%the%
State%Bar%of%Georgia,%Lawyers%Creed
•To#my#clients..
•To#opposing#parties#and#their#
counsel…
•To#my#colleagues#in#the#practice#of#
law…
•To#the#Profession…
•To#the#Public#and#our#systems#of#
Justice…

Recalling)most)professional)colleague,)
mentor,)role)model.
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Categories*to*explore*this*year

•Recognizing*ethical*quandaries
•Habit*– procrastination
•Sound*judgment*> Decision*making*–
personality
• Implicit*bias*– unconscious*biases*that*
affect*each*and*every*one*of*us*to*
some*degree*or*another.

Recognizing)ethical)and)
professional)dilemma….

Conservative+
group+suspends+
clerkship+boot+
camp+after+
questions+about+
secrecy+and+
loyalty+pledges
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Bragging'about'discovery'‘game’
• She'sent'me'an'interrogatory,'request'for'production'
of'documents,'I'completely'ignored'her'….'I'made'
her'file'a'motion'to'compel,'and'then'I'called'her'and'
said,'oh,'yeah,'I’ll'get'them'to'you'in'two'weeks.'And'
then'I'completely'ignored'her….again.
• In'this'particular'case,'what'I'would'do'is,'because'
we’re'fighting'the'bank,'right,'I'would'f— with'this'
person'at'this'stage…
• “I'made'that'b…..'fly'into'town”'for'the'missed'
deposition.
• Client'recorded…'
• Sanction?

25th%Annual%John%C.%Mayoue Family%
Law%Convocation%on%Professionalism
Professionalism,in,Depositions.,
What,does,being,a,“zealous,
advocate”,really,mean,in,
defending,and,taking,family,law,
depositions?,When,have,we,
crossed,the,line...,and,when,have,
we,not,gone,far,enough?,
Considering,Candor:,What,are,our,
obligations,,and,how,to,deal,with,
the,untruthful,client?,
Delivering,a,Dose,of,Perspective.,
Thoughts,on,managing,client,
expectations,,when,those,
expectations,may,not,quite,align,
with,reality.
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Habits'

Outsmart(Yourself(
Brain&Based*
Strategies*to*a*
Better*You****

Prof.&Peter&Vishton

Habits'&'Professionalism
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Habit&' Procrastination
• Tip$1:$Don’t$Just$Do$Something4$Stand$(Sit)$
there
• Procrastination&and&Anxiety&
• Less&important&time'wasting&tasks&&' usu quite&busy

• Tip$2:$Avoid$Choking$under$Pressure
• Too&much&motivation&can&actually&reduce&the&
amount&and&quality&of&performance.&Yerkes'Dodson&
law.&

• Tip$3:$Break$Large$Goals$into$Smaller$Tasks
• Progress&=&decreased&anxiety&''Small&Successes&

The$first$step…..$Personality$&$Judgments
• “He$who$knows$others$is$wise>$he$who$knows$
himself$is$enlightened.”
― Lao$Tzu
• "You$need$to$know$yourself$to$understand$
other$people."$$$$$CCC Lukas$Herrmann

• Know$yourself.$Don’t$
accept$your$dog’s$
admiration$as$
conclusive$evidence
that$you$are$wonderful.$
/// Ann$Landers
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2"PERSONALITY"TOOLS

Meyer%Briggs*Test

Five*Factor*Model*(FFM)
OCEAN

Personality,Types,&,Decision,Making
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4"Quadrants
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Real%World%Applications
• Office%space%plan%(Google….)
• Judges%– male%v.%female%%? E/I
• Females%in%more%traditional%male%jobs
• Brief%– which%type%judge%most%likely%influenced%by%oral%vs.%
written%argument.%Leading%partner%in%firm
• Which%personality%cares%more%about%opinions%of%others%?
keep%up%with%the%Jones’%– which%more%indifferent?
• Who%more%likely%to%be%interrupter?
• Good%trial%lawyer%– who%likely%to%be%juror%chairperson?
• Jurors%– hobbies%– why%important?%Copy%of%written%charge
• Chief%Judge%– selection%%?? Lead%partner
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Real%World%…%– Sensing%&%Intuition

• #1%Fact%gathering%%&%decision%making

• Traditional,%aware%of%surroundings,%take%extensive%

notes,%follow%rules,%work%systematically%– new%

issue%or%concept%– do%they%like%change?

• Likely%to%accept%change,%bored%by%detail,%

concerned%for%future,%committees%to%address%

future%issues,%less%practical%in%planning.

• Meeting%conflicts!!!%Who%wants%rules%procedures%

seniority%v.%resist%authority/seniority

• Move%along%counsel%%L linear%thinking
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Real%World%%– Thinking%&%Feeling%%
• Impersonal%applications%of%rules%v.%human%needs%
of%parties
• Court%system%– how%constructed
• Which%personality%type%‘the%truth’%v.%relationships
• Mediator%family%law%cases?
• Personality%of%lawyers%geared%for%family%law%–
Personality%of%lawyers%likely%to%leave%strewn%
bodies%after%litigation
• Politically%Correct%%
• Parenting%your%own%children…
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Real%World%– J%&%P
• Settlement%Offer
• Punctuality%– for%all
• Decisive%to%point%of%close=mindedness
• Time%management
• Get%to%the%point!%
• More%tolerant%rambling%lawyers/witnesses/clients.
• Under%advisement%for%3%years!
• Criminal%law%– repeat%criminal%offenders%
• Likelihood%of%rigid%system%converting%personality
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Small%talk%isn’t%wasted%– your%4%questions

Implicit(bias(
refers(to(the(
attitudes(or(
stereotypes(that(
affect(our(
understanding,(
actions,(and(
decisions(in(an(
unconscious(
manner.
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Search'>'Harvard'Implicit'Bias'Test
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FAIR%&%IMPARTIAL%JUSTICE%SYSTEM%

•What%can%you%do%to%increase%
awareness%of%implicit%bias?

•What%can%you%do%to%reduce%the%effects%
of%implicit%bias?’%
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A. Supporting and Strengthening Families Act  

 Included in HB 159 (Adoption Code Revision) 

 Signed by Governor on March3, 2018 

Overview of Act: In 2018, as part of a sweeping reform of Georgia’s adoption laws, the 

General Assembly replaced the 2008 grandparents' power of attorney act with a more 

far-reaching act. The Georgia General Assembly enacted the “Supporting and 

Strengthening Families Act” as Article 4 of Chapter 9 of title 19 of the Official Code of 

Georgia. The Act appears at new O.C.G.A. §§19-9-120 through 19-9-134.The Act  

provides a means for parents to efficiently transfer temporary caregiving authority to an 

adult relative or approved “agent” without a court proceeding or the involvement of the 

Division of Family and Children Services. 

 

 Purpose: The Preamble explains the purpose behind the Act: 

 “(1) From time to time, parents experience short-term difficulties that impair their 

ability to perform the regular and expected functions to provide care and support to their 

children; 

 (2) Parents need a means to confer to a relative or other approved person the 

temporary authority to act on behalf of a child without the time and expense of a court 

proceeding or the involvement of the Division of Family and Children Services of the 

Department of Human Services; and 

 (3) Providing a mechanism for granting such authority enhances family 

preservation and stability.” 

 

  Relatives: Under the new statute, a relative to whom the parent may grant the 
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power of attorney must be an adult individual residing in Georgia who is the 

grandparent, great-grandparent, stepparent, former stepparent, step-grandparent, aunt, 

uncle, great aunt, great uncle, cousin, or sibling of the child.  

 

 Nonrelatives: The temporary power of attorney may also be granted to “a 

nonrelative who is approved as an agent by a child-placing agency or a nonprofit entity 

or faith based organization.” Entities that are not licensed by the Georgia Department of 

Human Services are required to provide the Department with information about the 

agency and about the total number of approved volunteer families and children with 

which the entity works. 

 

 Criminal Background Check: Before granting a power of attorney to a 

nonrelative, the parent must require the prospective agent to provide a criminal 

background check. Any agent who is appointed under this statute must certify that he or 

she is not on the state sexual offender registry or child abuse registry of Georgia or any 

other state or U.S. territory.  

 

 Duration: A temporary power of attorney granted under this Act generally may 

not exceed the period of one year. However, there are two exceptions to this rule.  

  1) A temporary power of attorney that is granted to a grandparent of the 

child may be of unlimited duration.  

  2) A parent who is a member of the United States armed forces may 

delegate caregiving authority for a period that is longer than a year if the parent is 

deployed, but the power is terminated 30 days after the term of deployment ends. 
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 Rights & Duties of Agent: An agent under one of these powers of attorney “shall 

have the same rights, duties, and responsibilities that would otherwise be exercised” by 

the child’s parent. There are certain powers that a parent may not delegate under the new 

Act:  

  the power to consent to the marriage or adoption of the child,  

  the performance or inducement of an abortion on or for the child, and  

  the termination of parental rights for the child. 

 The agent is required to act in the best interests of the child and in good faith. The 

agent will not be liable to the parent who executes the power of attorney for consenting 

or refusing to consent to medical, dental, or mental health treatment for the child if the 

decision is in the child’s best interests and made in good faith. 

 The grant of a power of attorney under this new statute does not, in and of itself, 

constitute abandonment, abuse, or neglect of the child or an indication that the parent is 

unfit to be the child’s parent. Nor does the power of attorney negate the parent’s 

obligations toward the child. 

 

 Notice: If a parent who wishes to execute a power of attorney for the child is the 

sole custodian of the child, notice must be given to the noncustodial parent. The 

noncustodial parent has 21 days in which to object by giving notice to the custodial parent. 

If the noncustodial parent gives written notice, the power of attorney terminates. If a 

divorce or custody action is pending between the parents, the power of attorney is not 

effective unless either both parents consent or the court that is presiding over the divorce 

or custody action enters an order allowing the power of attorney as being in the best 
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interests of the child. 

 

 Execution: The power of attorney must be signed and acknowledged under oath 

by both the parent and the agent, and notarized. Within 10 days of signing, the parent 

must file a copy of the executed power of attorney in the probate court of the county in 

which the child resides. The probate court is to keep a publicly-accessible docket of these 

powers of attorney that includes the name of the agent, the name of the child, the date of 

the power of attorney and the date the power expires. The power of attorney itself shall 

be kept confidential. 

 

 Revocation: New O.C.G.A. §19-9-30 gives the agent authority to serve “without 

compensation” for the duration of the power (up to one-year) or until the parent revokes 

the power. In order to revoke the power, the parent must revoke the power in writing and 

send notice of the revocation to the agent within five days of the revocation. The agent 

must cease to act as agent when the notice is received and the child must be returned to 

the custody of the parent within 48 hours of the agent receiving notice of the revocation. 

The parent who revokes the power is responsible for notifying schools, health care 

provides, the probate court, and others who are relying on the power of attorney within 

48 hours of submitting the notice of revocation to the agent. The statute also requires the 

agent to notify these same persons (except the probate court) within 48 hours of receiving 

the notice of revocation. 

 

 Resignation: An agent may resign by notifying the parent who appointed the agent 

in writing and by notifying the schools, health care providers and others known to be 
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relying on the power of attorney within 48 hours of submitting the resignation. An agent 

who resigns must also notify the probate court where the power of attorney is filed. 

 

 Death of Parent: If the parent who has appointed the agent dies while the power 

of attorney is in effect, the agent must notify the surviving parent as soon as practicable. 

 

 Effect on other grandparent POAs: The 2018 power of attorney statute has no 

effect on a power of attorney given to a grandparent prior to September 1, 2018. 

 

 Statutory Form: The 2018 statute contains a power of attorney form. O.C.G.A. §19-

9-134(a) provides: “The form contained in this Code section shall be sufficient for the 

purpose of creating a power of attorney under this article, provided that nothing in this 

Code section shall be construed to require the use of this particular form.”  

 

B. Uniform Power of Attorney Act Revisions (Highlights) 

HB 897 Signed by the Governor May 7, 2018 

1. Changes name to “Georgia Power of Attorney Act” 

2. Defines “gift” 

3. Clarifies that the Act does NOT apply to “Powers of attorney that only grant authority 

with respect to a single transaction or series of related transactions involving real 

estate;” 

4. Modified attestation requirements: 

‘(2) Attested in the presence of the principal by a competent witness who is not also 

named as an agent in the power of attorney being attested; and   
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(3) Attested as set forth in Code Section 44-2-15, in the presence of the principal, by an  

individual who is not a witness for purposes of paragraph (2) of this subsection and who 

is not also named as an agent in the power of attorney being attested.  

(b) The individuals provided for in paragraphs (2) and (3) of subsection (a) of this Code 

section shall not be required to attest to the signature of any person other than the 

principal or the individual signing at the principal's express direction." 

5.  Finding of incapacity of principal: “(d) A finding by a court that a principal is 

incapacitated for purposes of this chapter shall neither constitute a determination of nor 

create a presumption regarding such principal's need for a guardian or conservator 

under Title 29." 

6.  Repeals the requirement that, in order to revoke, the POA, the principal must provide 

the agent with notice and file the notice with the clerk of the superior court of the county 

of the principal’s domicile.  Still allows the filing, just no longer requires it.   

7.  If an agent is incapacitated for 6 months or more, the agent shall not resume acting 

as agent.  (Replaces statute that said that an agent who becomes incapacitated or is not 

longer qualified to serve or has declined to serve is permanently barred from serving.) 

8. Adds the prinicipal’s personal representative to the list of those who may petition a 

court to review the agent’s conduct. 

9.  If a petition for review/construction was in the principal’s best interest and the agent 

admitted to a violation or the court found a violation by the agent, the court may order 

the principal to reimburse the petitioners for reasonable attorney’s fees and expenses of 

litigation. 
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10.  Labels a POA that was properly attested as an “attested power of attorney.”  Third 

parties may rely on “attested powers of attorney” or ask for agent’s certification, English 

trnalsation, attorney’s opinion.   

11.  Adds the term “attested statutory power of attorney.” Defined as “substantially in the 

form” set forth in the statute and “substantially reflects the language of Code Section 10-

6B-70.”  The form “substantially reflects the language of Code Section 10-6B-70” if it: 

 (A) Grants or withholds authority for each of the descriptive terms for the 

subjects  described in Code Sections 10-6B-43 through 10-6B-56, either by reference to 

the  descriptive terms or citation to the specific Code sections;  

 (B) Grants or withholds authority for each of the powers described in subsection 

(a) of Code Section 10-6B-40, either by reference to the powers or citation to such  

subsection; and 

 (C) Contains a provision substantially similar to the following: 'Any person, 

including my agent, may rely upon the validity of this power of attorney or a copy of it 

unless that person has actual knowledge it has terminated or is invalid.'; and  

 (2) Subparagraphs (1)(A) and (1)(B) of this subsection, a power of attorney shall 

be  deemed to satisfy the requirement to grant authority with respect to a subject 

described  in Code Sections 10-6B-43 through 10-6B-56 and a power described in 

subsection (a) of Code Section 10-6B-40, so long as it grants some authority with respect 

to such subject  or power and regardless of whether it modifies the authority granted 

with respect to such subject or power under Code Sections 10-6B-43 through 10-6B-56 

and subsection (a) of Code Section 10-6B-40. 

12.  Adds the following with respect to an agent exercising a fiduciary power held by the 

principal: 
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 “(2) To exercise a fiduciary power described in subparagraph (a)(1)(G), an agent 

may only exercise those fiduciary powers of the principal that are expressly and clearly  

identified in the power of attorney. In identifying such fiduciary powers, the principal  

shall specify the persons for which the principal acts as a fiduciary. If such persons are  

not individuals, the principal shall specify only the estate, trust, or other legal or 

commercial entity for which the principal acts as a fiduciary. With respect to such an 7 

entity, the principal shall not be required to specify additional persons such as 

beneficiaries, members, partners, or other similar persons.” 

13. Adds that an agent may NOT: 

 “(1) Execute or revoke any will or codicil for the principal;  

 (2) Make an affidavit as to the personal knowledge of the principal; or  

 (3) Vote in any public election on behalf of the principal." 

14. Adds that an agent may “(10) Exercise all authority over digital assets for which an 

express grant by the principal is not required;” 

15.  Also adds that an agent may: 

"(7) Create, amend, and revoke a revocable trust so long as the terms of the trust only 

authorize distributions that would be allowable under the power of attorney if the 

principal held the trust assets outright and provide for the distribution of all trust assets  

to the principal's estate upon the principal's death;” 

16. Adds to the list of those for whom the agent may perform acts to maintain the 

customary standard of living: (1) minor dependents who are not the prinicipal’s children 

if the prinicipal had established a pattern of such payments or a clear intent to make 

such payments; and (2) the prinicipal’s adult descendants under  age 25 who are not the 
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principal’s children and who are pursuing a postsecondary school education (provided 

there is a pattern or intent). 

17.  Clarifies the gift-giving provision to reflect federal tax law. 

18.  Provides a revised statutory form.  

 

C. MAJOR SUBSTANTIVE REVISIONS TO THE GEORGIA TRUST CODE 

LC 29 7796ERS/AP  Signed by Governor on May 3, 2018 

Rule against Perptuities: Changed the period of the statutory Rule against Perpetuities 

from 90 years to 360 years, effective for nonvested interests in property created on or after 

July 1, 2018. 

8 TRUST CODE 

53-12-8. REPRESENTATION 

Contains an expanded list of persons who can represent and bind another person for trut 

matters.   

Codifies the common law doctrine of “virtual representation” 

64  53-12-9. NON-JUDICIAL SETTLEMENT 

65 Codifies the ability of interested parties to enter into binding non-judicial settlements. 

66 SECTION 6. MODIFICATION & TERMINATION 

53-12-61. 

(a)  The trust instrument may confer upon a trustee or other person a power to modify or  

terminate the trust without court approval. 

 (b)  During the settlor's lifetime, the court shall approve a petition to modify or terminate  

 a noncharitable irrevocable trust, even if the modification or termination is inconsistent  

 with a material purpose of the trust, if the settlor and all the beneficiaries consent to such  

 modification or termination and the trustee has received notice of the proposed  

 modification or termination.  A settlor's power to consent to such trust's modification or  

 termination may be exercised by: 

   (1)  An agent under a power of attorney only to the extent expressly authorized by 

   the power of attorney and the terms of the trust; 

   (2)  The settlor's conservator with the approval of the court supervising the   

   conservatorship if an agent is not so authorized; or 

   (3)  The settlor's guardian with the approval of the court supervising the   
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   guardianship if an agent is not so authorized and a conservator has not been  

   appointed. 

  (c)  Following the settlor's death the court shall approve a petition to: 

 (1)  Modify a noncharitable irrevocable trust if all the beneficiaries consent, the 

trustee has received notice of the proposed modification, and the court concludes that  

modification is not inconsistent with any material purpose of such trust; and 

   (2)  Terminate a noncharitable irrevocable trust if all the beneficiaries consent, the 

   trustee has received notice of the proposed termination, and the court concludes  

   that continuance of such trust is not necessary to achieve any material purpose of  

   such trust. 

(d)  The court may, upon petition: 

 (1)  Modify the trust if, owing to circumstances not anticipated by the settlor,  

 modification would further the purposes of such trust; 

   (2)  Modify the administrative provisions of a trust if continuation of such trust  

   under its existing provisions would impair such trust's administration; 

   (3)  Modify the trust by the appointment of an additional trustee or special fiduciary 

   if  such appointment is necessary or helpful to the administration of such trust; 

   (4)   Modify the trust to achieve the settlor's tax objectives, with such modification 

   to have either prospective or retroactive effect; 

   (5)  Order the division of a single trust into two or more trusts or the consolidation 

   of two or more trusts, whether created by the same or different trust instruments or 

   by the same or different persons, into a single trust if the division or consolidation 

   would be helpful to the administration of such trust or trusts; or 

 (6)  Terminate a trust and order distribution of the trust property if the: 

  (A)  Costs of administration are such that the continuance of such trust, the  

  establishment of such trust if it is to be established, or the distribution from 

  a probate estate would defeat or substantially impair the purposes of such  

  trust; 

  (B)  Purpose of such trust has been fulfilled or become illegal or impossible 

  to fulfill; 

  or 

  (C)  Continuance of such trust would impair the accomplishment of the  

  purposes of such trust. 

(e)  A proceeding to approve a proposed modification or termination under this Code  

section may be commenced by a trustee or beneficiary.  A proceeding to approve a  

proposed modification or termination under subsection (b) of this Code section maybe  

commenced by a trustee, beneficiary, or settlor.  In the case of an unfunded 

testamentary trust, a petition for modification or termination under this Code section 

may be filed by the personal representative of the settlor's estate. 
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          (f)  No later than 30 days after filing the petition for modification or termination,  

   notice of a petition to modify or terminate a trust under subsection (d) of this Code 

   section shall be given to the settlor, the trustee, all the beneficiaries, any holder of  

   a power of appointment over the trust property, and such other persons as the court 

   may direct. 

         (g)  The court may modify or terminate a trust as provided in this Code section  

   regardless of whether it contains spendthrift provisions or other similar protective  

   provisions.  

         (h)  An order under subsection (d) of this Code section shall conform as nearly as  

    practicable to the intention of the settlor. 

         (i)  Distribution of the trust property under an order for termination shall be made to  

   or among the current beneficiaries and the vested remainder beneficiaries, or, if  

   there are no vested remainder beneficiaries, among the current beneficiaries and the 

   contingent remainder beneficiaries.  The order shall specify the appropriate share,  

   if any, of each current and remainder beneficiary who is to share in the proceeds of 

   the trust so as to conform as nearly as practicable to the intention of the settlor.  The 

   order may direct that the interest of a minor beneficiary, or any portion thereof, be 

   converted into qualifying property and distributed to a custodian pursuant to Article 

   5 of Chapter 5 of Title 44, 'The Georgia Transfers to Minors Act.'" 

 

53-12-62.  DECANTING 

53-12-65. SMALL TRUSTS: Raised threshold amount to $100,000 

53-12-210.  COMPENSATION. Added a basic dollar amount 

53-12-261. TRUSTEE POWERS. Added new subsection (a): 

 A trustee of an express trust, without court authorization, shall be authorized to 

exercise:  

 (1) Powers conferred by the trust instrument; and  

 (2) Except as limited by the trust instrument:  

  (A) All powers over the trust property that an unmarried competent owner  

  has over individually owned property;  

  (B) Any other powers appropriate to achieve the proper investment,  

  management, and distribution of the trust property; and  

  (C) Any other powers conferred by this chapter. 

53-12-500 et seq. DIRECTED TRUSTS 

 

D.  Antenuptial Agreements 
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HB 190  Signed by Governor May 3, 2018 

Antenuptial agreements must be in writing, signed by both parties, and attested by at 

least two witnesses, one of whom must be a notary public. 

 

E. Revised Uniform Fiduciary Access to Digital Assets Act 

SB 301  Signed by Governor May 8, 2018 

Adds a new Chapter 13 to Title 53 

The Act distinguishes between a “catalogue of electronic communications” (information 

that identifies each person with which a user has had an electronic communication, the 

time and date of the communication, and the electronic address of the person) from the 

“content of an electronic communication” (information concerning the substance or 

meaning of the communication which: (A) Has been sent or received by a user; (B) Is in 

electronic storage by a custodian providing an electronic communication service to the 

public or is carried or maintained by a custodian providing a remote computing service 

to the public; and (C) Is not readily accessible to the public. 

Access to digital assets may be granted: 1) through the use of an online tool (which takes 

priority); or 2) in a will, trust, power of attorney or other record. Directions in either of 

these override a terms-of-service agreement.  

 For a “deceased user,” if so requested by the user or ordered by a court, the 

custodian must divulge the content to the user’s personal representative.  Otherwise, 

assuming the deceased user did not prohibit it, the custodian need only disclose the 

catalog of electronic communications to the personal representative.    

 If a power of attorney expressly grants authority over the content of the 

prinicpal’s digital assets, the custodian must disclose the content to the agent.  If the 
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POA only grants a power over digital assets or a general power to do all acts the 

prinicipal can do, the custodian need only disclose the catalog.   

 As to trusts, if the trustee is the “original user of the account,” the custodian must 

disclose content and catalog.  If the trustee is not the “original user,” only the catalog 

need be disclosed.    

 A conservator must request court permission to handle a ward’s digital assets. 

Also, a conservator may request the suspension or termination of the ward’s account for 

good cause shown.   

 

F.  Georgia Probate Courts 

SB 436 Signed by Governor May 3, 2018 

1) Revisions to training requirements for probate judges and clarifies make-up of 

Probate Judges Training Council. 

2) Repeals the requirement that the term of an associate judge end upon the termination 

of the term of the probate judge who appointed the associate judge. 

3) Raises the bond of probate judges from $25,000 to $100,000 and states that the 

county authority shall pay the bond.  

4) Vacanacies in the office of probate judge: 

 a) The individual who assumes the office shall, within 10 days, order a special 

election to fill the vacancy.  The winner of the special election will serve for the vacating 

judge’s unexpired term.  However, if the vacancy occurs after January 1 of the last year 

of the vacating judge’s term, the individual who fills the vacancy (see (b) below) shall 

serve the rest of the unexpired term. 

 b) If there is a vacancy, the following shall fill the vacancy in order of priority: 1) 
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the most senior associate judge (even if the associate judge does not meet the residency 

requirements); the clerk of the probate judge; or the individual who is appointed by the 

chief judge of the superior court.  The county commissioners shall set the compensation 

of the individual who is filling the vacancy.  Repealed the statute that would have the 

chief clerk of the probate court fill the vacancy. 

5.  If a probate judge is unable to act due to sickness, absence or any other reason, an 

associate judge shall act.  If there is no associate judge who can act as judge, the probate 

judge may appoint an attorney at law licensed in Georgia to exercise the jurisdiction of 

the probate court.   If no attorney is appointed, the chief judge of the superior court shall 

appoint an individual to serve. 

6. Adds provisions allow the installation and usage of “photostatic and photographic 

equipment” and the computer storage of records. 

7. Clarifies that the probate court must operate a minimum of 40 hours per week and 

can be closed for holidays and inclement weather. 

8.  Clarifies that all petitions and caveats  filed in probate court must be verified.  

9.  Defines who are “interested persons” for purposes of offering a will for probate: 

"53-5-2. The right to offer a will for probate shall belong to the executor, if one is named. 

If for any reason the executor fails to offer the will for probate with reasonable 

promptness, or if no executor is named, any interested person may offer the will for 

probate. As used in this Code section, the term 'interested person' shall include, but 

shall not be limited to, any legatee, devisee, creditor of the decedent, purchaser from an 

heir of the decedent, an administrator appointed for the decedent prior to the discovery 

of the will, and any individual making a claim under an earlier will." 
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G.  Self-Settled Asset Protection Trusts (SSAPTs) 

HB 441  VETOED by Governor, May 8, 2018 

VETO STATEMENT: 

House Bill 441 would allow for the creation and use of self-settled spendthrift 
trusts—also known as self-settled asset protection trusts.  Under current law in 
Georgia, a spendthrift provision may be included in a trust instrument which, 
generally, can shield the assets in the trust from certain creditors of a 
beneficiary.  However, a spendthrift provision is inapplicable to a beneficiary who 
is also a settlor or contributor, to the extent of the contribution to the trust.  Self-
settled asset protection trusts, as proposed in HB 441, would allow a person to 
create, or settle, a trust naming the settlor as a beneficiary, while shielding the 
trust assets from certain creditors.  Such trusts have been subject to controversy 
and scrutiny due to the potential opportunity to shirk creditors while preserving 
the assets of the trust for distribution to the settlor/beneficiary.  In a recent 
trend, many states have begun permitting self-settled asset protection trusts 
which were previously prohibited throughout the United States, though a 
majority continue to prohibit such trust instruments.  I commend the authors for 
their willingness to seek input and adjust the bill throughout the legislative 
process, but am concerned of possible unintended consequences presented by a 
complex new estate planning tool. Though I do not dismiss the potential merit of 
these proposed trust instruments in comprehensive estate planning, I have not 
yet been convinced of the need for such trusts in Georgia.  As a state, we want to 
ensure that the creditor-debtor relationship is an equitable one that facilitates 
economic prosperity and mobility, and self-settled spendthrift trusts—without 
proper safeguards—have the potential to negatively impact this balance.  For the 
foregoing reasons, I VETO HB 441. 
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 David Lefkowitz graduated from Columbia University with a B.A. and 

earned his J.D. from Emory University School of Law.  The Lefkowitz Firm, LLC, 

represents individuals and corporations in their claims for legal malpractice 

(legal negligence) and similar claims such as breach of fiduciary duty, executor 

misconduct and ethical misconduct by attorneys and other fiduciaries. The firm 

also represents attorneys and law firms with regard to risk management and 

attorney’s fee disputes. David is an adjunct professor of legal malpractice law, 

ethics and risk management at the University of Georgia School of Law and is a 

frequent speaker at continuing legal education seminars. David has offices in 

Atlanta, Georgia and Athens, Georgia.     
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 Avoiding claims for legal malpractice and ethical violations requires more 

than merely following the law and exercising the appropriate standard of care.  

While meeting those criteria likely would allow you to prevail at a trial, it is 

important for an attorney to understand how to keep a client from contemplating 

such a claim, let alone threatening one or filing one. 

 Most legal malpractice claims (and awards) are not related to an attorney’s 

knowledge of the law.  Substantive and procedural law is not hard to find, as long 

as you know that you need to look for it.   The statute of limitations for a personal 

injury suit in Georgia is 2-years, and it has been for decades.  If a lawyer misses 

that deadline, it isn’t because he did not know the law.  The fact is, however, that 

bar complaints and malpractice claims arise out of a large group of 

administrative-type errors, including a failure to screen clients properly, monitor 

deadlines, analyze conflict issues, communicate effectively with clients, etc.  The 

process of avoiding malpractice claims begins before you enter into an attorney-

client relationship and continues after the relationship ends.  If you think about 

the things that would aggravate you if a doctor did it to you, you can come up 

with a good list of things to avoid doing to your client.  In other words, don’t keep 

your client waiting for an hour in the waiting room. Don’t wait 3 days to return a 

phone call.  Don’t be dismissive of a client’s concerns.  If the client thinks you 

don’t care about their case or their feelings, they are going to be more likely to 

conclude that you did not work hard or obtain the best result possible.  

Choosing Clients  

 Choose your clients carefully.  You can avoid a claim for legal malpractice 

by considering a few factors, including: (a) the client’s experience with prior 
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attorneys–has the client threatened or pursued legal action or filed a bar 

complaint against a former attorney? (b) the client’s motives and goals–can you 

achieve those goals for your client?  Does the client seek revenge or some other 

remedy that you either cannot or are prohibited from achieving? (c) the client’s 

use of alcohol or drugs–will this impair the judgment of the client? (d) the client’s 

financial condition, including bankruptcy or outstanding judgments–can the 

client afford to pay the fees which will be incurred during the representation?  

You always want to avoid a potential dispute over fees, as discussed below; (e) the 

client’s prior legal problems–does the client have a criminal record (including 

felonies, which may impact credibility at trial)? 

Formalize   

 Formalize your attorney-client relationship.  You should have a written 

agreement with your client regarding the representation.  If you are using an 

engagement letter, it should be signed by the client.  (Contrary to popular belief, 

The Georgia Rules of Professional Conduct do not require that a contingency fee 

agreement be signed by the client.  The Rules simply require that the agreement 

be in writing.   Nonetheless, be sure the agreement is signed by the client.  One 

day you may need to prove what the terms/limitations of the attorney-client 

relationship were, and there is no better way to prove the terms of an agreement 

than to have a signed copy).   

It never ceases to surprise me that many lawyers fail to have fee contracts 

with their clients.  The contract is the best opportunity you have to set forth the 

duties you and your client owe to one another, as well as the limitations on the 

representation.  Some lawyers feel that a long contract may scare/concern a 
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prospective client.  A contract is too important; don’t limit it.  All the terms of the 

representation should be disclosed in the agreement, including the scope of the 

representation, the fees that will be charged, whether a retainer is required, etc.   

The fee agreement should specifically discuss the hourly rate to be charged 

by each attorney (or other professional working on the matter, such as a legal 

assistant) or other form of fee, such as a contingency fee.   Any plaintiff attorney’s 

contingency fee should be accurately described in the fee agreement, be it a form 

used for many clients or an engagement letter.  For instance, does the fee vest 

upon the agreement to settle with the opposing party or upon the receipt of the 

settlement proceeds?  Under Georgia law, you can protect yourself from the 

possibility that a client, in attempt to deny you your contingency fee, may 

discharge you after settlement offers have been made.  In Morrow v. Stewart, 197 

Ga. App. 689, 399 S.E. 280 (1990), the Court of Appeals approved of (and 

enforced) the following language from an attorney-client contingency fee 

contract:   

“I understand that I may dismiss my attorney at anytime, for 

any reason, upon written notice to him and payment of 

unpaid expenses and services rendered to the date of the 

receipt of such notice; payment to be based upon time 

devoted to my case at any hourly rate of $80.00 per hour, or 

the applicable percentage of fee due him under the terms of 

this agreement of any offers which have been made by any 

adversary or collateral party, whichever is greater.” 
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A contingency fee attorney should also contemplate whether she wants her 

fee arrangement to reference the possibility that an appeal may be filed. 

Attorneys should take into consideration whether they will charge an additional 

fee or whether such post-trial/appellate work is included in the contingency.  

Note that Georgia Rule of Professional Conduct 1.5 requires that a contingency 

fee be in writing and shall state the method by which the fee is to be determined, 

including the percentages, whether interest will be charged on out-of-pocket 

expenses that are advanced by the firm, etc.   

 Expenses that will be billed to the client should be discussed in the fee 

contract.  This is true whether the expenses will be billed (and paid for) each 

month or whether the attorney is paying the expenses and expects to be 

reimbursed from the anticipated recovery.  In a contingency fee context, the 

client should be informed whether he will be responsible for the expenses of 

litigation even if there is no recovery.  If the attorney is going to charge interest 

on the funds that are used for out-of-pocket expenses, the interest rate should be 

clearly set forth in the contract.  The contract should also be clear as to whether 

the expenses will be paid out of the client’s portion of the settlement proceeds or 

from the top, before the attorney and client’s portions are determined.   

 If an attorney will be billing by the hour, the contract should clearly set 

forth the frequency of the billing and when the client will be expected to pay the 

bill.   The monthly statement is an excellent opportunity to describe to the client 

the work that is being performed, not only for purposes of asking to be paid, but 

for purposes of making sure the client knows that you are, in fact, performing the 

work for which you were retained.   
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 If an attorney performs any work for a prospective client, but ultimately 

decides not to enter into a formal attorney-client relationship, the attorney 

should send a nonengagement letter.  A nonengagement letter protects the 

attorney from a subsequent claim that the client expected certain work to be 

performed.  A nonengagement letter may not be practical for every situation in 

which an attorney converses with an individual with regard to prospective 

representation, but there are certain situations in which the failure to send a 

nonengagement letter can lead to disaster.  One situation occurs when an 

attorney conducts a consultation regarding the merits of a particular case.  For 

instance, consider the situation in which a family member of a resident of a 

nursing home hires an attorney to review medical records, consult with an expert 

witness, conduct research and do whatever else is necessary to determine 

whether a valid claim for medical malpractice exists.  Should the attorney decide 

that no such claim exists (or, perhaps, that a claim does exist, but it is not a claim 

which his firm will handle), the attorney should send a nonengagement letter to 

the prospective client stating that the firm will not be representing the client and 

providing any information which the client may need, particularly the date when 

the applicable statute of limitations will expire.  The letter should suggest that the 

client consult with another attorney as soon as practicable.   

 Should an attorney find himself in a situation in which he has been 

engaged and later decides to withdraw, a disengagement letter should be sent 

to the client.  This letter may discuss the reason why the attorney-client 

relationship is ending, whether the attorney will work with/consult with 

subsequent counsel, and whether any additional attorney’s fees are owed.  The 
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attorney should confirm that the client receives a written notice of the 

disengagement.  This means that the letter should be sent by certified mail (or 

some other means such that the client’s receipt of the letter can be confirmed). It 

can also be sent by email, as long as the client responds to the email and confirms 

it was received.  While this information will be helpful to the client, the written 

confirmation that the client is aware of the disengagement may be extremely 

important to the attorney.  There have been several legal malpractice cases 

arising out of the running of the statute of limitations, followed by the client 

suing the attorney.  The attorney claimed that he had withdrawn and told the 

client that he would not be filing suit, and the client claimed that he had no such 

knowledge of a withdrawal and expected that suit would be filed in a timely 

manner.  Why risk this ‘he said-she said?’  Document the withdrawal. 

 One final point: do not wait until the statute of limitations is about to 

expire to decide to withdraw.  It is not uncommon for an attorney to agree to 

review a file when there are several months remaining before the statute of 

limitations (or other filing deadline) will expire.  Given the lack of an imminent 

deadline, the file is placed on the back burner. As the deadline for filing 

approaches, the attorney decides, for some reason, that he does not want to 

handle the case after-all.  An attorney is inviting a claim for legal malpractice if he 

withdraws at such a late date, and the client cannot find substitute counsel.  The 

duty to withdraw in an appropriate manner is particularly important in a 

complicated case.  It is not reasonable to expect that you can tell a client you 

decided not to take her medical malpractice case three days (or weeks) before the 
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statute expires, leaving the client without adequate opportunity to find 

replacement counsel.    

Impressions    

 Impressions are extremely important.  Malpractice actions are not filed for 

every error or every negligent act.  Developing a rapport with your client may not 

prevent malpractice, but it can assist in preventing malpractice claims.   If a client 

values the attorney-client relationship, it might outweigh the perceived value of a 

malpractice claim.  Always avoid the impression that you are being neglectful.  

Georgia ethical rules require that an attorney keep a client reasonably informed 

about a matter.  This is a minimum threshold, and in emotional cases (such as 

those involving divorce or child custody issues, for instance), additional 

communication is helpful.  An attorney should provide the client with the 

impression that the legal matter is being given the attention that it requires.  This 

is best handled through quality communication.  This communication can take 

many forms, including effective billing (in which the work performed is 

itemized), phone calls to the client, letters/emails to the client and sending copies 

of pleadings to the client.  See the section entitled “Communicate,” below. 

Expectations  

 Preparing quality documents, meeting deadlines and understanding 

the law are obvious ways to avoid malpractice claims.  In certain areas of law, 

however, it is inevitable that a client will be disappointed from time-to-time.  This 

is particularly true in cases in which there is a trial: one party is going to lose.  In 

addition, legal matters such as divorce and criminal cases are rife with emotion 

and disappointment, sometimes misdirected at the attorney.  It is important that 
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the client understand the difference between losing and substandard 

representation.  This potential for confusion on the part of the client should be 

addressed from the beginning of an attorney-client relationship through its 

conclusion. 

One important way for an attorney to avoid having a disappointed client 

(and thus one who might pursue a legal malpractice claim) is to set realistic 

expectations.  Many clients will enter the attorney-client relationship with certain 

expectations in mind.  However, most clients form expectations regarding the 

outcome of a legal matter based on conversations with their lawyer.  An attorney 

should avoid the temptation to set unreasonably high expectations during the 

initial interview process (when the lawyer knows that the prospective client may 

be choosing between several attorneys).  Of course, you should never give the 

client the idea that you are guaranteeing a successful result. 

 An attorney who has had no experience with legal malpractice might be 

surprised to learn that many clients who are considering a legal malpractice claim 

think that their attorney was “paid off” by the opposing attorney or party.  Why 

would a client feel like he has been “sold out?”  This feeling is often caused by the 

failure of the attorney to meet the expectations he has helped to set.  If you tell 

your client (or prospective client) that his claim is worth $100,000, and it 

ultimately settles for $5,000, you have some explaining to do.  However, if you 

keep the client informed as to the status of the matter you are handling, and you 

promptly let the client know of any important developments, you can continue to 

manage the expectations of your client throughout the representation.  By doing 

so, the chances of surprise and bitter disappointment are reduced. 
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Communicate  

 It is not possible to overstate the importance of effective communication 

with your client.  Clients’ phone calls should be returned promptly.  If the 

primary attorney handling the file cannot return the call, then another attorney at 

the firm, a legal assistant or a legal secretary should return the call.  When clients 

feel that they are being treated as unimportant, it is inevitable that they will feel 

that their case is not being handled zealously.  A less-than-favorable conclusion 

to the case will be blamed on this perceived lack of attention. 

 Communicating with a client is not only a good way to keep attorney-client 

relations healthy; there is an affirmative ethical duty to keep clients apprised of 

the status of their case.  Georgia Rule of Professional Conduct 1.4 is entitled 

“Communication” and reads as follows:   

A lawyer shall explain a matter to the extent reasonably 

necessary to permit the client to make informed decisions 

regarding the representation, shall keep the client reasonably 

informed about the status of matters and shall promptly comply 

with reasonable requests for information.  

This ethical rule can become a problem when the attorney knows, or 

suspects, that he has made a mistake in the course of representing the client.  The 

attorney may feel that he can repair the error and will therefore decide not to tell 

the client that their case is in peril.  This decision can rise to the level of fraud in a 

subsequent legal malpractice lawsuit, and is not worth the risk.  Tell the clients 

the good, the bad and the ugly.  It’s often a difficult task, but the alternative is 
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unacceptable: the client sues you for hiding the error from him.  Additionally, 

hiding the error can extend the statute of limitations, as certain types of fraud will 

toll the statute of limitations until such time as the client knew, or reasonably 

should have known, of the fraud.   Furthermore, it should be noted that fraud 

committed after the negligence can support a claim for punitive damages, even if 

no monetary damages were caused by such fraudulent concealment.  The Court of 

Appeals has held that such behavior constitutes a breach of fiduciary duty, which 

can give rise to punitive damages.  (Holmes v. Drucker, 201 Ga. App. 687 (1991)).   

 

Keep Yourself Apprised of the Status of a Case 

 In addition to keeping your client apprised of the status of his case, the 

attorney has a duty to keep himself apprised of the status.  This may seem self-

evident, but attorneys can be held liable for the failure to diligently follow the 

status of their cases.  In Hipple v. Brick, 202 Ga. App. 571 (1992), a client sued his 

lawyer for failure to protect his right of appeal in the prior action.  In the 

underlying case, the client had a $39,000 judgment against him.  The attorney 

then moved for judgment notwithstanding the verdict or, in the alternative, a new 

trial.  When the court denied the motion 13 months later, the attorney did not 

receive notice of the entry of the order.  After 35 days had expired, the attorney 

learned of the order in a telephone call from opposing counsel.  At that point, the 

30-day filing period for a notice of appeal had expired, and the attorney took no 

action to resurrect the case (such as filing a motion to set aside the judgment in 

order to gain a new 30-day period, under O.C.G.A. § 9-11-60 (d)).  The client’s 

malpractice claim was predicated on attorney Hipple's alleged negligence in 
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failing to monitor the status of the case and timely to inform Brick of the order so 

that an appeal could have been taken.  Attorney Hipple claimed he was entitled to 

summary judgment on the theory that, as a matter of law, he breached no duty to 

his client in relying on the court to provide notification to him of entry of the 

court's order on the motions, as it is standard practice for attorneys to do so.  The 

Court of Appeals held that O.C.G.A. §15-6-21 does not relieve an attorney from 

keeping informed of the progress of a client’s case.  (O.C.G.A. §15-6-21(c) places a 

duty on the judge to file his or her decision on a motion for new trial with the 

clerk of the court in which the cases are pending and to notify the attorney or 

attorneys of the losing party of his or her decision).  According to the Court of 

Appeals, the attorney has a separate and independent duty that arises from the 

contract with the client.  Therefore, even if the trial court had failed to send the 

notice, it would not have relieved the attorney of his obligation to check for over 

one year.  The Court of Appeals noted that in Bragg v. Bragg, 225 Ga. 494, 496 

(1969), the Georgia Supreme Court had held that, “[i]t is fundamental that it is 

the duty of counsel who have cases pending in court to keep themselves informed 

as to the progress of the cases so that they may take whatever actions may be 

necessary to protect the interests of their clients." 

Explain the Meaning of Legal Documents to Clients 

 A general premise of Georgia law is that if a client signs a document, he is 

held to have understood it and is subsequently bound by it.  However, there are 

reported cases in which a lawyer presented a document to his client for signature 

and was subsequently sued because of the legal ramifications of the language.  

For instance, in Little v. Middleton, 198 Ga. App. 393 (1991), the defendant 
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attorney had represented a client in a personal injury case arising out of a car 

accident.  The case settled against the tortfeasor for his $25,000 liability limits.  

The settlement agreement released the tortfeasor and his “heirs, executors, 

administrators, agents and assigns, and all other persons, firms or corporations 

liable or who might be claimed to be liable....”  The injured driver’s own 

underinsured insurance carrier subsequently refused to pay the plaintiff based on 

her execution of the release.  The plaintiff then sued her attorney for legal 

malpractice, based on her attorney’s failure to read her policy to determine 

whether there was UM insurance, the failure to properly pursue the UM claim, 

and the failure to advise her as to the legal effect of the release on her UM claim.  

The attorney filed a motion for summary judgment asserting that the language of 

the release was clear, that the client should have understood it and that the client 

was thus barred from suing him for any misunderstanding regarding the effects 

of the release.  The trial court granted the motion for summary judgment.  

However, the Court of Appeals reversed, holding that a question of fact existed as 

to whether the legal effect of the release posed to the plaintiff “a legal technicality 

that she was unequipped to appreciate as a non-lawyer.” Id. at 395.   [The Georgia 

Supreme Court granted cert., but subsequently vacated cert. after briefs were 

filed and the Supreme Court heard oral argument.]  The practical effect of Little is 

that an attorney must explain the meaning of documents that are presented to a 

client for signature.  While the need to explain language varies depending on the 

sophistication and education of the client, the safe approach is to explain 

language, including boilerplate that attorneys see on a daily basis. 
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Fee Disputes  

At least 25% of all legal malpractice claims arise out of fee disputes (some 

claim it is as high as 75%).  If you file a suit against a client for fees, any claim for 

legal malpractice becomes a compulsory counterclaim, and an invitation to be 

sued.  When you apply for errors and omissions coverage, you likely will be asked 

whether you have sued a client for legal fees within the past year.  You are asked 

this question because insurance companies know that fee disputes are a common 

cause for legal malpractice claims (legitimate or not) to be filed. You are entitled 

to be paid for the legal services you provide.  But when deciding to file suit, keep 

in mind that your client may file a counterclaim that will cost you time and 

money.  You will have to pay your deductible on your policy, and your insurance 

premiums may rise.  You might suffer from bad publicity or damage to your 

reputation.  Make sure that the decision to sue a client is made with an 

understanding of the professional and financial risks.  Consider arbitration as an 

option. 

Georgia case law currently allows you to put a clause in your attorney-

client fee agreement which limits the time within which a client may object to an 

invoice.  You can further limit the client’s right to object by requiring that the 

objection be in writing.  As the law currently is enforced, the client’s failure to 

object within the specified time period will forever bar the client from objecting 

to the invoice.  Typical language used in a fee agreement reads as follows: “Your 

failure to object in writing to any bill within thirty (30) days of the date of each 

such bill shall constitute a waiver on your part of the right to challenge the 

charges made for legal services and expenses on each billing statement.”  In 
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Loveless v. Sun Steel 206 Ga. App. 247, 424 S.E.2d 887 (1992), the Court of 

Appeals addressed a situation in which an attorney sued for unpaid legal fees.   

The former client contended that he had verbally complained about the fees, and 

further, that he and the attorney had an understanding that the fees would only 

be due under certain circumstances.  The Court of Appeals held that the written 

contract was binding and that any ‘understanding’ would constitute parol 

evidence and be inadmissible within the context of a dispute regarding a written 

attorney-client fee agreement.   It is also important to note that this type of 

contractual provision limits the rights of the client, is of questionable ethical 

propriety and has never been approved by the Georgia Supreme Court.  If your 

contract contains this type of provision, you should be very careful about seeking 

to enforce it. 

This concern arises out of the fact that Georgia law does not allow an 

attorney to contractually limit the time in which a client may complain about 

legal malpractice [ie: the statute of limitations for a legal malpractice claim is 4 

years (or maybe six, if you had a written fee contract), and an attorney generally 

may not decrease that time frame by contractually limiting the time for a 

complaint to 30-days or some other time similar to the above Loveless time 

limit].  It seems contradictory that a client can be limited to the amount of time 

within which she may complain about substandard legal work vis-à-vis the 

invoices, but may not be limited to the amount of time she may complain about 

substandard work in the context of a legal malpractice claim.  That is a topic for 

an entire paper.  My best advice is: be careful when you attempt to limit your 
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client’s rights/remedies, as it can easily be construed as your placing your own 

interests ahead of your client’s interests.   

 

File Materials  

Attorneys often hesitate to turn over their file materials to clients, 

particularly clients who have not paid their bills or are threatening to file suit.  

Attorneys have a statutory lien on clients' papers and money in their possession, 

and they "may retain the papers until the claims are satisfied." O.C.G.A. §15-19-14 

(a).  However, Formal Advisory Opinion of the State Bar of Georgia No. 87-5, 

states that an attorney “may not to the prejudice of a client withhold the client's 

papers or properties upon withdrawal from representation as security for unpaid 

fees.”   

 In Swift, Currie, McGhee & Hiers v. Henry, 276 Ga. 571 (2003), the 

Georgia Supreme Court phrased the issue as follows: “Boiled down to its essence, 

the question is this: Does a document created by an attorney in the course of 

representing a client belong to the attorney or the client?” The answer fell 

squarely on the side of the client and relied up the above-referenced Formal 

Advisory Opinion:  

“An attorney's fiduciary relationship with a client depends, in 

large measure, upon full, candid disclosure.  That relationship 

would be impaired if attorneys withheld any and all documents 

from their clients without good cause, especially where the 

documents were created at the client's behest. See State Bar of 

Georgia, Formal Advisory Opinion No. 87-5 (September 26, 
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1988) (attorney may not, to the prejudice of client, withhold 

client's papers as security for unpaid fees).” 

(Id. at 573)  

What is “good cause?”  The Supreme Court held that good cause to refuse 

to turn over the documents “would arise where disclosure would violate an 

attorney's duty to a third party. Good cause might also be shown where the 

document assesses the client himself, or includes "tentative preliminary 

impressions of the legal or factual issues presented in the representation, 

recorded primarily for the purpose of giving internal direction to facilitate 

performance of the legal services entailed in that representation."  (Id.) 

Missing from the Court’s definition of good cause was “the client hasn’t 

paid his bill.”  

Most clients can make an argument that your retention of their files is 

causing them damage.  The better choice is not to give the appearance that you 

are holding the file hostage. 

Bar Complaints 

If a client has filed a Bar Complaint against you, hire counsel to respond.  

There are many defenses that may cause the State Bar to dismiss a complaint at 

the first stage.  It is not uncommon for a Bar Complaint that has no merit on its 

face to become a serious matter because the responding attorney says too much, 

or, even worse, lies, in the initial response.  Hire someone who is experienced in 

these matters.  It can save you a lot of stress, and for a serious allegation, it can 

save your license.  
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RECENT UNITED STATES SUPREME COURT OPINIONS: 
 
Carpenter v. US, 138 S. Ct. 2206 (2018) – A search warrant is required to secure third party cell site 
location information because it invades a defendant’s “reasonable expectation of privacy in the whole of 
his physical movements.”  Defendant’s claim to Fourth Amendment protection survived having 
“shared” this info with its third party carrier.   
 
Byrd v. US, 138 S.Ct. 1518 (2018) – A driver in lawful possession of a rental car, even if not listed on 
the rental agreement, has a reasonable expectation of privacy giving him standing to object to a search. 
 
Collins v. Virginia, 138 S.Ct. 1663 (2018) – Fourth Amendment’s automobile exception does not extend 
to permit the warrantless entry into the curtilage of a home to search a vehicle therein. The Fourth 
Amendment protections afforded a home and its curtilage control.  
 
McCoy v. Louisiana, 138 S.Ct. 1500 (2018) – Defendant/client is entitled under the Sixth Amendment 
determine the objective of his defense.  Thus, defendant/client is entitled to insist that his attorney not 
concede guilt, even if counsel believes that is the best way to avoid the death penalty.   
 
Pena-Rodriguez v. Colorado, 137 S.Ct. 855 (2017) – Generally jurors may not be heard to impeach their 
verdict; however, this gives way for juror statements that they relied significantly on racial stereotypes 
or overt animus to convict a defendant.   
 
Weaver v. Massachusetts, 137 S.Ct. 1899 (2017) – A defendant claiming structural error in an 
ineffective assistance of counsel context must prove prejudice; it will not be presumed. 
 
Packingham v. North Carolina, 137 S.Ct. 1730 (2017) – The government may not violate the First 
Amendment free speech rights of  a convicted sex-offender by restricting him from accessing web-based 
commercial or social networking sites (like Facebook) that permit minors to join or maintain pages.   
 
ON THE UNITED STATES SUPREME COURT  DOCKET: 
 
Madison v. Alabama – Whether the government can execute a prisoner who, due to a mental or health 
condition (dementia), now no longer remember the crimes for which he would be executed.  
 
Gamble v. US – Whether to overrule the “separate sovereigns” exception to the double jeopardy clause  
  
RECENT GEORGIA SUPREME COURT OPINIONS: 
 
Willis v. State, S18P0915 (Oct. 22, 2018) – An erroneous failure to excuse a prospective juror for cause, 
as shown by that juror’s voir dire responses, or an erroneous limitation of voir dire on a juror, cannot 
serve as the basis for reversal on appeal unless that juror served on the defendant’s twelve-person jury. 
Defendant must show one of the jurors who was challenged or whose voir dire was improperly curtailed 
but served on the jury was unqualified.  Left open whether defendant must exhaust peremptory 
challenges to establish reversible error in seating a juror. 
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Gramiak, Warden v. Beasley, S18A0784 (Oct. 9, 2018) – Applies USSC test to establish ineffective 
assistance of counsel claim in context of a rejected guilty plea offer, including that court should look to 
contemporaneous evidence to substantiate a defendant’s post hoc assertion that he would not have 
pleaded guilty but for his attorney’s deficiencies. 
 
State v. Holmes, (S18A0851, S18X0852) – Good analysis of the rule of completeness (O.C.G.A. § 24-1-
106) and  the residual exception to hearsay (O.C.G.A. § 24-8-807).  
 
Grant v. State, S18A0934 (Oct. 9, 2018) – Police must honor suspect’s assertion of right to remain 
silent, even if Miranda warning have not yet been given and/or are not fully understood. 
 
State v. Almanza, No. S18G0585, 2018 Ga. LEXIS 656 (Oct. 9, 2018) – The identity of an abuser can 
be admissible under O.C.G.A. § 24-4-803(4) as a statement made for diagnosis/treatment  

Two-pronged test for admissibility (“Renville test”):  
1) “the declarant's motive in making the statement must be consistent with the purpose of 

promoting treatment.” (e.g., declarant's frame of mind was that of a patient seeking medical 
treatment or that a child declarant understood the role of the medical health professional in 
trying to help or heal her.) 

2) “the content of the statement must be such as is reasonably relied on by a physician in 
treatment or diagnosis.”  
 

Coates v. State, No. S17G1949, 2018 Ga. LEXIS 579 (Aug. 27, 2018) –Simultaneous possession of 
multiple firearms by a convicted felon can result in only one prosecution and conviction for possession 
of a firearm by a convicted felon.   
         
Menzies v. State, 304 Ga. 156 (2018) – No expectation of privacy in a police interview room. 

Carr v. State, 303 Ga. 853 (2018) – When a defendant is found incompetent to stand trial, the trial court 
cannot automatically confine defendant to DBHDD for an in-patient determination of probability of 
retaining competency in the foreseeable future.  Court must evaluate on a case-by-case basis whether 
confinement reasonably advances the State’s legitimate purpose. 

State v. Abbott, 303 Ga. 297 (2018) – Clarifies that Georgia will follow Justice Kennedy’s concurrence 
in Missouri v. Seibert, 542 US 600 (2004), in the circumstance of “question first” interrogation 
procedures.  IF police used this pre-Miranda warning/post-Miranda warning questioning tactic in a 
calculated way in order to undermine Miranda, then the post-Miranda statement is admissible only if 
specific curative measures appear, such as a substantial break in time or warning of the likely 
inadmissibility of the earlier statement.     

State v. Harper, 303 Ga. 144 (2018) – A locked door on a residence is sufficient advance notice to a 
would-be trespasser that entry is prohibited. 
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Blackwell v. State, 302 Ga. 820 (2018) – The repeat offender sentencing requirements of O.C.G.A. § 
17-10-7(a), which require the repeat offender to be sentenced to the “longest period of time proscribed,” 
do not require a sentence of life without parole if the longest period of time for the sentence is life.  
Parole does not extend the length/duration of a sentence. 

White v. State, 302 Ga. 315 (2017) – Absent a withdrawal or substitution of counsel, defense counsel’s 
representation extends through the end of the term at which a guilty plea conviction and sentence is 
entered. 

Jackson v. State, 301 Ga. 137, 800 S.E.2d 356 (2017) – An indictment which merely cites the statute 
alleged to have been violated is not sufficient to apprise a defendant of the essential elements of the 
crime and is subject to a general demurrer.  

Sachtjen v. State, 340 Ga. App. 612 (2017) – Suggests that a spoliation presumption is not an applicable 
concept in criminal proceedings. 

State v. Clark, 301 Ga. 7 (2017) – Where a defendant is advised of and waives Miranda rights but police 
later agree to his request that the statement be “off the record,” this nullifies the Miranda warning, and 
the statement must be suppressed. 

Gibson v. State, 300 Ga. 494, 497 (2017) – “Chandler” evidence no longer permitted.  Williams v. State, 
301 Ga. 712, 715 n.3 (2017); Mohamud v. State, 297 Ga. 532, 535-536, n.2 (2015) – open question 
whether specific acts of victim known to defendant are admissible in self defense claim. 
 
ON THE GEORGIA SUPREME COURT DOCKET - CERT GRANTS: 

McKie v. State, S18G1007 – Whether a guilty plea alone, w/o the conviction/sentence sheet, is 
sufficient to establish one is a convicted felon  for the crime of possession of a firearm by a convicted 
felon.  AND – Whether an “admission” in closing argument (Yes, he’s a convicted felon”) is sufficient 
to establish a fact in the absence of evidence or stipulation to it at the trial. 

Budhani v. State, S18G0976 – Whether a promise by police of no additional charges amounts to an 
improper “hope of benefit” to render a statement involuntary under OCGA § 24- 8-824. 

State v. Orr, S18G0994 – Whether Mallory survives the new Evidence code or whether the State may 
now comment on a defendant’s silence prior to arrest or his failure to come forward voluntarily.  

Licata v. State, S18G0563 – Whether Miranda warnings are required and whether they are sufficient, 
under the state constitution, before a suspect in custody is asked to perform field sobriety tests.  AND – 
Whether a suspect is entitled to counsel before deciding whether to take a breathalyzer-type test. 

White v. State, S18G0365 – Whether the Rape Shield Statute (O.C.G.A. § 24-4-412) can be invoked by 
a defendant to prevent the State/victim from presenting evidence of the victim’s past sexual behavior. 

Chapter 7 
3 of 5



 

OTHER RECENT DEVELOPMENTS (legislation passed in 2018): 

Medical Marijuana (O.C.G.A. § 31-2A-18 and 19) 

Establishes a study commission to identify secure ways to make low-THC oil available to registered 
users.  Also makes the State Composite Medical Board responsible for compiling the list of conditions 
eligible for the registry. 

Storage of Automated License Plate Data (O.C.G.A. § 35-1-22) 

Must be immediately stored and is storable for up to 30 months for law enforcement purposes (longer if 
particular data is subject to a law enforcement investigation).  Not accessible under Georgia’s Open 
Records Act. High and aggravated misdemeanor to access data for other than law enforcement purpose. 

Provision of Firearms to Felons (O.C.G.A. § 16-11-113(b)(1)) 

Makes it illegal to knowingly and intentionally provide firearms to a convicted felon or first offender 
probationer.  Sentence is 1-5 years. 

Distracted Driving (O.C.G.A. § 40-6-241) 

Drivers may not hold or “support with any part of their body” a wireless telecommunications device or 
stand-alone device. (Exceptions for headphones, earpieces, and smart watches.)  Also may not write, 
read, or send any text-based communication, except voice communications automatically converted to 
text, and may not watch any video.  Exceptions for using a navigation system is, but drivers still may not 
hold or support the device with any part of their body. 

Sex trafficking (O.C.G.A. § 16-5-46) 

Makes it a crime to “patronize” anyone who is the subject of sexual servitude. (It was already a crime to 
“solicit” such a person.)  Sentence is 5-20 years. 

State Patrol Vehicles (O.C.G.A. § 40-8-91(b)(1)) 

Permits GSP trooper vehicles to be a solid color, in addition to the current two-tone color. 

Temporary Protective Orders (O.C.G.A. § 19-13-3) 

Hearing must be held within 30 days of the grant of an ex parte TPO.  Court may extend protections 
another 30 days if respondent is avoiding service. 

Terminating a Lease upon a TPO (O.C.G.A. § 44-7-23) 

Tenant may terminate lease within 30 days of providing landlord with written notice and either an ex 
parte TPO and attached police report or a Family Violence TPO. 
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Passing a Stopped School Bus (O.C.G.A. § 40-6-163) 

Do not need to stop if approaching from the other direction on a divided highway, including one divided 
by a turn lane. 

Death Investigations (O.C.G.A. § 45-16-24) 

Eliminates the requirement of a mandatory inquiry into any death “not attended by a physician.”  Inquiry 
is now optional, at the discretion of the medical examiner or coroner.  

E-filing in Criminal Cases

Mandatory as of Jan. 1, 2019; e-filing equals consent to electronic service in the case; clerks may not 
prohibit multiple e-service providers.  

Bail Reform 

Court must consider the accused’s ability to pay (specifically: financial resources and other assets; 
earnings and other income; and financial obligations, including to dependents; the purpose of bail). 

New uniform citation (in lieu of arrest) is in development for certain misdemeanors (drug charges, 
underage drinking, theft by shoplifting, refund fraud, and criminal trespass).  Use of the citation in lieu 
of arrest in optional, and police must still check criminal history and obtain fingerprints. 

Family violence cases must have individualized bond; bail scheduled prohibited. 

Failure to Appear on Uniform Traffic Citation  

Court must mail dated notice to defendant providing 30 days to dispose of charges or plead not guilty.  
Only after that time runs without any action can court issue bench warrant or suspend driver’s license.    

Delays in Criminal Appeals 

By order of the Georgia Supreme Court, the Council of Superior Court Judges has promulgated new 
rules to avoid post-trial delay in criminal appeals.  USCR Rule 39.3.1 and USCR Rule 41, Jan. 1, 2019. 

Behavioral Incentive Dates for First-Time Felons 

Where a first-time felon is sentenced to a probation only sentence or split sentence of less than 12 
months to serve, that sentence must include a “behavioral incentive date” no later than three years out, at 
which probation may terminate as long as there are no new arrests and the probationer is otherwise 
compliant with all conditions of probation (interest of justice/welfare of society analysis).   

Accountability Court Powers 

Court can require DDS to issue or revoke a driver’s license as a reward or sanction for compliance with 
accountability court requirements.  
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ICLE BOARD

Name Position Term Expires

Carol V. Clark Member 2019

Harold T. Daniel, Jr. Member 2019

Laverne Lewis Gaskins Member 2021

Allegra J. Lawrence  Member 2019

C. James McCallar, Jr. Member 2021

Jennifer Campbell Mock Member 2020

Brian DeVoe Rogers Member 2019

Kenneth L. Shigley  Member 2020

A. James Elliott Emory University 2019

Buddy M. Mears  John Marshall 2019

Dean Daisy Hurst Floyd Mercer University 2019

Cassady Vaughn Brewer  Georgia State University 2019

Carol Ellis Morgan  University of Georgia 2019

Hon. Harold David Melton Liaison 2019

Jeffrey Reese Davis  Staff Liaison 2019

Tangela Sarita King Staff Liaison 2019



GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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